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IL  lee  Harvesting  as  "Manufacturing" 


1.  Scope  of  Article. — Of  considerable  domestic  and  commercial 

importance  are  the  legal  principles  that  control  general,  personal, 
and  property  rights,  privileges,  and  interests  in  ice  formed  through 
the  agencies  of  nature  as  distinguished  from  ice  manufactured  by 
artificial  means,  and  the  consideration  of  these  principles  as  applied 
to  natural  iee,  as  formed  upon  ponds,  laJkes,  streams,  and  bodies  of 
open  water,  constitutes  the  subject  matter  and  scope  of  this  article. 
Of  importance  in  connection  with  this  article,  and  closely  allied  there- 
to, are  the  principles  relating  to  waters  and  watercourses  by  and  upon 
which  the  law  concerning  ice  has  necessarily  been  developed  and 
engrafted.*    In  another  part  of  this  work  may  be  found  a  treatment 

1.  See  Watbrs. 
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of  the  law  relating  to  injuries  caused  through  the  instrumentality  of 
ioe  formed  on  streets,  highways,  etc.* 

2.  Title;  Character  as  Property. — ^Under  both  principle  and  author- 
ity it  is  the  rule  that  the  title  to  ice  rests  in  the  owner  of  the  soil  under 
the  water  on  which  it  forms ;  •  or,  stated  difif erently,  in  the  owner  of 
the  water  before  it  congeals.*  Whether  the  ice  is  technically  a  part 
of  th^  land  over  which  it  is  formed  or  not,  its  use  appertains  to  the 
land,  and  belongs  to  him  who  has  the  right  to  possess  and  use  it.' 
Hence,  when  the  ownership  of  the  soil  and  the  water  covering  it  is  in 
the  public,  the  public  holds  the  title  to  the  ice  which  forms  thereon.* 
So  it  has  been  held  that  whenever  the  title  to  the  beds  of  navigable 
waters  is  in  the  state  for  public  purposes,  all  of  the  incidents  of  public 
waters  at  common  law  exist,  including  the  public  right  of  taking  ice 
therefrom,  to  the  same  extent  as  the  right  of  taking  fish.'  Further- 
more, it  has  been  declared  that  the  owner  of  land  on  a  public  navigable 
river,  even  though  he  has  obtained  a  grant  from  the  state  of  the  land 
under  the  water,  has  no  exclusive  right  to  the  ice  which  forms  on  the 
river  in  front  of  his  land.*  While  it  has  been  said  that  ice  is  not  the 
subject  of  larceny  while  it  constitutes  a  part  of  a  body  of  water,'  uncut 
ice  has  been  held  to  come  within  a  statute  making  it  an  indictable 
offense  to  remove,  without  license,  from  the  lands  of  another  "any 
tree,  stone,  timber,  or  other  valuable  article."  **  So  while  it  has  been 
held  that  ice  harvested  in  an  ice  house  on  premises  sold  for  hotel 
purposes,  the  same  being  indi^ensably  necessary  to  the  carrying  on 
of  that  business,  will  pass  as  a  fixture  with  the  premises  where  no 
reservation  of  its  use  is  made  in  the  conveyance,  and  the  vendor  is 
silent  as  to  his  intention  to  enter  and  remove  it,**  there  is  authority  to 
the  effect  that  a  mortgagee  who  becomes  the  purchaser  on  foreclosure 
is  not  entitled  to  ice  cut  by  a  lessee  of  the  mortgagor  before  foreclosure, 
although  the  house  in  which  it  was  stored,  the  land  on  which  the 
house  was  situated,  and  the  pond  from  which  the  ice  was  cut,  were 

2,  See  Highways,  vol.  13,  p.  408  et  318,  2  N.  W.  13,  32  Am.  Rep.  160. 

aeq,  6.  Marsh  v.  McNider,  88  la.  390,  55 

S.  Stevens  v.  Kelley,  78  Me.  445,  6  N.  W.  469,  45  A.  S-  B.  240  and  note, 

Atl.  868,  57  Am.  Rep.  813;  Bigelow  20  L.R.A.  333. 

v.  Shaw,  65  Mich.  341,  32  N.  W.  800,  6.  Note:  3  L.R.A.(N.S.)  1103.  And 

8  A.  S.  R.  902.  see  infra,  par.  3,  6. 

Notes:  54  Am.  Dee.  586;  14  A.  S.  R.  7.  Rossmiller  v.  State,  114  Wis.  109, 

426;  45  A.  S.  R.  242;  63  A.  S.  R.  424;  89  N.  W-  839,  91  A.  S.  R.  910,  58 

12  L.R.A.  583;  3  L.R.A.(N.S.)  1103.  L.R.A.  93. 

As  to  the  effect  of  eminent  domain  8.  Slingerland  v.  International  Con- 

proeeedings  on  ri^ts  in  ice,  see  infra,  tracting  Co.,  169  N.  Y.  60,  61  N.  E. 

par.  10.  995,  56  LJLA.  494. 

4.  Brown  v.  Cunningham,  82  la.  512,  9.  Note:  32  Am.  Rep.  164. 

48  N.  W.  1012,  12  L.R.A.  583  and  10-  State  v.  Pottmeyer,  33  Ind.  402, 

note;  Qehlen  v.  Knoor,  101  la.  700,  70  5  Am.  Rep.  224. 

N.  W.  757,  63  A.  S.  R.  416,  36  L.RA.  11.  ffiU  v.  Mnndy,  89  Ky.  36,  U  a 

(197;  Higgins  v.  Kusterer,  41  Mich.  W.  956,  4  L.R.A.  674. 
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sold  under  the  mortgage.^*  So  also,  while  it  has  heen  declared  that 
ansevered  ice  is  a  part  of  tlie  realty  over  which  it  is  formed,"  it  has 
been  said  that  ice  formed  on  a  pond  or  stream  is  of  such  an  ephemeral 
nature  that  like  personal  property  it  may  be  sold  by  parol.** 

3.  Ownership  and  Appropriation  Generally. — Based  on  the  rule 
that  the  ownership  of  ice  that  forms  on  public  waters  is  in  the  public,*' 
the  privilege  of  harvesting  ice  so  formed,  either  for  sale  or  for  use,  is 
generally  considered  a  common  right  in  the  public,*'  and  the  general 
rule  is  that  the  ice  belongs  to  the  first  appropriator,*'  and  that  an 
action  will  he  against  one  who  disturbs  an  appropriation  properly 
made.*'  The  right  of  every  person  within  a  state  to  enjoy  its  public 
waters  for  every  legitimate  purpose,  including  the  cutting  and  appro- 
priation of  ice,  which  does  not  wrongfully  interfere  with  the  right  of 
any  other  person  to  a  like  enjoyment,  subject  only  to  such  mere  police 
regulations  as  the  legislature  may,  in  its  wisdom,  prescribe  to  preserve 
the  conmion  heritage  of  all,  has  been  declared  to  be  a  constitutional 
right  of  all  persons  within  the  state.*'  But  it  has  been  held  that  the 
taking  of  .'«e  for  the  purpose  of  shipment  to  a  distant  market,  for  the 
purposes  of  sale,  without  regard  to  its  effect  upon  the  common  user, 
is  not  the  exercise  of  a  common  right.  It  is  true  that  public  waters 
are  free  and  open  to  all  for  commercial  purpc-^cs  to  the  extent  that 
common  rights  are  not  encroached  upon.  The  taking  of  water  or  ice 
by  common  right  may  result  in  destroying  the  source  of  supply,  and 

12.  Gr^ory  v.  Rosenkrans,  72  Wis.  Notes:  32  Am.  Rep.  164, 19  A.  8.  B. 
220,  39  N.  W.  378,  1  L.R.A.  176-  As  235,  3  L.RA.(N.8.)  1103,  8  Ann.  Cas. 
to  rights  acquired  in  ioe  by  a  lessee  of  30. 

property,  see  infra,  par.  9.  17.  Brown  t-   Cnnnlngbam,  82   la. 

13.  State  v.  Pottmeyer,  33  Ind.  402,  512,  48  N.  W.  1042,  12  L.B.A.  583 
5  Am.  Rep.  224;  People's  Ice  Co.  v.  and  note;  Wood  v.  Fowler,  26  Kan. 
Davenport,  149  Mass.  322,  21  N.  £.  682,  40  Am.  Rep.  330;  Woodman  v. 
386, 14  A.  S.  R.  425.  Pitman,  79  Me.  456,  10  Atl.  321,  1 

14.  Higgins  v.  Knsterer,  41  Mich.  A.   S.  R.  342   and  note;   Barrett  v.. 
318,  2  N.  W.  13,  32  Am.  Rep.  160.  Roekport  Ice  Co.,  84  Me.  155,  24  Atl. 

15.  See  supra,  par.  2.  802,    16    L.R.A.    774;    Sanborn    v. 

16.  Brown  v.  Cunningham,  82  la.  People's  Ice  Co.,  82  Minn.  43,  84  N. 
612,  48  N.  W.  1042, 12  L.R.A.  583  and  W.  641,  83  A.  S.  R.  401  and  note,  51 
note;  Becker  v.  HaU,  116  la.  689,  88  LJl.A.  829;  Rossmiller  v.  State,  114 
N.  W.  324,  56  L.R.A.  573;  Wood  v.  Wis.  169,  89  N.  W.  839,  91  A.  S;  R. 
Fowler,  26  Kan.  682,  40  Am.   Rep.  910  and  note,  58  LjEI.A.  93. 

330;  Woodman  v.  Pitman,  79  Me.  456,  Notes:  19  A.  S.  R.  235;  63  A.  S.  R. 

10  Atl.  321,  1  A.  S.  B.  342~and  note;  424,  8  Ann.  Cas.  30. 

People's   Ice   Co.  v.   Davenport,   149  18.  Woodman    v.    Pitman,    79    Me. 

Mass.  322,  21  N.  E.  385,  14  A.  S.  R.  456,  10  Atl.  321, 1  A.  8.  R.  342;  Bar- 

425;    Sanborn    v.    People's    Ice    Co.,  rett  v.  Roekport  Ice  Co,  84  Me.  156. 

82    Minn.    43,    84    N.    W.    641,    83  24  Atl.  802, 16  L.R.A.  774. 

A.  S.  R.  401  and  note,  51  UEt.A.  829;  Note:  8  Ann.  Cas.  30. 

BossmiUer  v.  Stote,  114  Wis.  169,  89  19.  Rossmiller  v.   State,  114  Wis. 

N.  W.  839,  91  A-  S.  B.  910  and  note,  169,  89  N.  W.  839,  91  A.  8.  B.  910, 

68  L.R.A.  93.  58  L.R.A.  93- 
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no  common  user  can  complain.  But  when  use  is  made  of  such  water 
for  commercial  purposes,  not  of  common  right,  then  the  right  to  so 
use  ceases  at  the  point  where  the  conflict  of  interest  with  the  com- 
mon user  commences,  and  the  taking  may  be  enjoined  at  the  suit 
of  a  common  user.**  And  the  right  to  cross  the  unimproved  land  of 
another  person  bordering  on  public  waters,  for  the  purpose  of  cutting 
and  carrying  away  ice  is  not  conferred  by  an  ordinance  making  it 
"free  for  any  man  to  fish  and  fowl  there"  to  "pass  and  repass  on  foot 
through  any  man's  property  for  that  end,  so  he  trespass  not  on  any 
man's  com  or  meadow."  *  The  total  quantity  of  ice  that  may  be  taken 
by  all  persons  from  a  great  public  pond  is,  as  to  the  owners  of  a  mill 
on  a  stream  flowing  from  the  pond,  limited  to  what  will  constitute  a 
reasonable  use  of  the  pond,  which  is  the  extent  of  the  water  right 
attached  to  the  soil  and  invested  in  the  owner  of  the  basin  through 
which  the  water  flows.' 

4.  What  Constitutes  Appropriation. — The  courts  are  not  entirely 
agreed  as  to  what  preparations  for  the  harvesting  of  ice  on  public 
waters  will  vest  the  exclusive  right  thereto  in  the  appropriator.  There 
is  authority  for  the  view  that  an  effective  appropriation  is  made  by 
surveying,  marking,  and  staking  off  ice  unappropriated  by  others,' 
but  on  the  other  hand,  it  is  held  in  some  jurisdictions  that  an  exclusive 
appropriation  is  not  made  until  the  ice  is  cut,  and  that  the  mere  mark- 
ing or  staking  off  of  ice  fields  does  not  constitute  such  an  appropriation 
as  will  \e?t  the  ri2:ht  to  the  ice.*  So  it  has  been  decided  that  an  appro- 
priation of  ice  ou  waters  belonging  to  the  public  is  not  made  by  one 
who  has  made  no  preparations  to  cut  the  ice  except  to  dig  a  ditch  the 
preceding  fall  for  the  purpose  of  floating  in  the  ice,  and  who  merely 
stakes  out  a  portion  of  the  pond  in. the  nighttime,  and  serves  notice 
the  next  morning  of  his  claim  thereto,  as  against  another  whose  work- 
men axe  engaged  in  cutting  it  when  the  notice  is  served,  and  who  had 
not  only  kept  it  free  from  snow  and  surface  water,  but  had  cut  the 
'lily  pads  in  the  pond  before  the  ice  began  to  form,  and  who  continued 
to  cut  the  ice  without  regard  to  the  notice  and  without  any  further 
action  by  the  former.'    In  still  other  states  it  has  been  stated  as  the 

20.  Sanborn  v.  People's  Ice  Co.,  82  4.  Barrett  v.  Rockport  Ice  Co.,  84 

Minn.  43,  84  N.  W.  641,  83  A.  S.  R.  Me.  155,  24  AU.  802,  16  L.R.A.  774; 

401,  51  L.B.A.  829.  People's  Ice   Co.   v.   Davenport,   149 

Note:  91  A.  S.  R.  922.  Mass.  322,  21  N.  E.  385,  14  A.  S.  R. 

1.  Slater  v.  Ounn,  170  Mass.  509,  49  425.    And  see  Becker  v.  Hall,  116  la. 
N.  E.  1017,  41  L.R.A.  268.  589,  88   N.   W.   324,  56   L.R.A.   573 

2.  Concord  Mfg.  Co.  v.  Robertson,  (stating  this  to  be  the  role  in  Maass- 
66  N.  H,  1,  25  Atl.  718, 18  L.R.A.  679.  chusetts  and  in  Maine). 

3.  Becker  v.  Hall,  116  la.  589,  88  Notes:  38  Am.  Sep.  255;  8   Ann. 
N.  W.  324,  56  L.B.A  573  (stating  this  Cas.  30. 

to  be  the  role  in  some  states).  5.  Barrett  v.  Rockport  Ice  Co.,  84 

Notes:  12  L.R.A.  583;  8  Ann.  Cas.   Me.  155,  24  Atl.  802, 16  L.RA.  774 
30. 
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mle  that  there  can  be  an  appropriation  of  ice  fonned  on  public  waters 
only  when  the  ice  is  fEiirly  merchantable,  and  when  he  who  seeks 
to  appropriate  it  has  the  present  intention  and  ability  to  proceed  at 
once  to  ttie  harvest  thereof,  and  does  so  proceed  with  reasonable  dili- 
gence. No  rights  can  be  acquired  by  staking  the  banks  of  a  stream 
before  it  has  frozen;  for,  if  such  a  rule  were  established,  the  public 
could  be  forever  excluded  from  participation  in  the  public  benefits. 
Nor  can  the  working,  staking,  or  cleaning  of  ice,  not  yet  of  sufficient 
thickness  for  harvesting  amount  to  a  legal  appropriation  thereof.  In 
addition  to  this,  there  must  be  an  actual  possession  of  the  field,  when 
the  ice  is  fit  to  be  cut,  coupled  with  the  present  intent  and  ability 
above  stated.  A  custom  as  to  the  appropriation  of  ice  formed  on 
public  waters  which  is  clearly  imreasonable  and  in  conflict  with  public 
rights  will  not  be  sustained.' 

5.  Use  for  Travel  and  RecreatioB. — ^In  addition  to  the  common  right 
of  cutting  and  gathering  ice  on  public  waters,^  the  public  is  also 
entitled  to  the  use  and  enjoyment  of  the  ice  for  the  purposes  of  travel," 
and  recreation,*  and  for  any  other  lawful  pursuits  and  purposes.^* 
Therefore,  persons  who  cut  holes  or  openings  in  the  ice  are  in  duty 
bound  to  provide  adequate  protection,  by  guards,  signals,  or  warning, 
to  all  persons  lawfully  using  such  ice  for  passage,  business,  or  pleas- 
ure,** and,  in  accordance  with  the  principle  of  social  duty  by  which 
each  one  is  required  so  to  use  his  own  rights  as  to  show  due  regard 
for  the  rights  of  others,**  a  person  who  cuts  a  dangerous  oper^ing  in 
the  ice  is  liable  in  damages  to  anyone  who,  without  negligence  or 
fault  on  his  own  part,  is  injured  thereby  while  in  the  exercise  of  his 
common  privilege  of  enjoyment  and  use  on  the  ice.**  .Thus,  to  cut 
a  hole  ip  the  center  of  a  road  upon  the  ice,  or  so  near  it,  as  to  entrap 
a  traveler,  is  a  wanton  and  unnecessary  disturbance  of  the  right  of 
passage.  It  is  making  an  improper  use  of  a  part  of  the  river,  lawfully 
appropriated,  for  the  time  being,  to  a  different  purpose.**    And  persons 

6.  Becker  v.  Hall,  116  la.  589,  88  N.  10.  People's  Ice  Co.  v.  Davenport, 
W.  324,  56  L.BA.  573.  149  Mass.  322,  21  N.  E.  385,  14  A.  S. 

7.  See  supra,  par.  3;  infra  par.  6.  R.  425;  Sanborn  t.  People's  Ice  Co., 

8.  French  v.  Camp,  18  Me.  433,  36  82  Minn.  43,  84  N.  W.  641,  83  A.  S. 
Am.  Dec.  728;  Woodman  v.  Pitman,  R.  401,  51  L.R.A.  829. 

79  Me.  456,  10  AtL  321,  1  A.  S.  R.  11.  Pennock  v.  Mitchell,  17  Ont.  L. 

342  and  note;  Pennock  v.  Mitchell,  17  Rep.  286,  14  Ann.  Cas.  363  and  note. 

Ont.  L.  Rep.  286,  14  Ann.  Cas.  363  12.  French  v.  Camp,  18  Me.  433,  36 

and  note.  Am.  Dec.  728. 

Note:  12  L.R.A.  583.  13.  French  v.  Camp,  18  Me.  433,  36 

9.  People's  Ice  Co.  ▼.  Davenport,  Am.  Dec  728;  Pennock  v.  MiteheU,  17 
149  Mass.  322,  21  N.  E.  385,  14  A.  S.  Ont.  L.  Rep.  286,  14  Ann.  Cas.  363 
R.  425;  Sanborn  v.  People's  lee  Co.,  and  note.  And  see  generally,  Dah- 
82  Minn.  43,  84  N.  W.  641,  83  A.  8.  aaks,  vol.  8,  p.  414,  and  NsoiiiOBNCK. 
R.  401,  51  L.R.A.  829;  Pennock  v.  14.  French  v.  Camp,  18  Me.  433,  36 
HitcheD,  17  Ont.  L.  R^.  286, 14  Ann.  Am.  Dee.  728- 

Cas.  363  and  note. 
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who  cut  channels  through  the  ice  on  the  waters  of  a  navigable  harbor 
for  purposes  of  navigation  may  become  civilly  liable  for  the  death - 
of  a  person  who,  while  skating  on  the  harbor  according  to  the  custo- 
mary use  of  the  harbor  at  that  place  and  season  of  the  year,  falls  into 
a  channel  and  is  drowned  by  reason  of  the  cutting  of  the  channels 
and  the  failure  to  guard  them.*'  But  it  has  been  held  that  leaving  an 
unguarded  hole  in  ice  does  not  create  a  liability  for  the  loss  of  horses 
which  plunged  into  the  hole  when  frightened  and  ran  away,  un- 
less a  guard  would  have  prevented  the  loss."  Furthermore,  it  has 
been  said  that  the  right  to  travel  on  the  ice,  is  ordinarily  inferior  to 
the  right  of  navigation,  and  that  it  is  relative  and  comparative  with 
the  right  of  harvesting,  each  being  dependent  upon  the  importance  of 
the  different  rights  in  different  localities,  and  the  benefits  which  the 
communities  derive  therefrom.*' 

6.  Riparian  Ownership  Generally. — ^As  the  general  public  have,  in 
the  absence  of  regulation,  the  common  privilege  of  appropriation  and 
enjoyment  of  ice  formed  on  public  waters,**  a  riparian  owner  has,  as 
a  general  rule,  no  superior  or  peculiar  rights  to  the  ice  formed  on 
public  waters  adjoining  his  land,**  although  he  may  have  an  advan- 
tage over  others  in  the  right  to  erect  stagings  and  platforms  in  front 
of  his  lot  for  use  in  filling  ice  houses.**  The  riparian  proprietor  has 
no  more  title  to  the  ice  than  he  has  to  the  fish  in  the  water  beneath. 
It  is  simply  this,  that  his  land  joins  the  land  of  the  state.  The  fact 
that  it  so  joins  gives  him  no  title  to  that  land  or  to  anything  formed 
or  grown  upon  it,  any  more  than  it  does  to  anything  formed  or 
grown  or  found  upon  the  land  of  any  individual  neighbor.*  Thus, 
a  riparian  owner  or  lessee  has  no  right  to  the  occupation  of  any  part 
of  public  waters  for  the  purpose  of  increasing  the  thickness  of  ice 
from  which  he  has  cleared  the  snow,  in  this  way  interfering  with 
another  public  use  of  the  water,  such  as  fishing.*  And  it  has  been 
held  that  the  exercise  of  the  right  to  gather  ice  in  public  waters  by 
a  riparian  owner  for  the  period  by  which  easements  are  acquired 
does  not  give  him  a  right  greater  than  that  of  any  other  citizen.'    Nor 

16.  Pennock  v.  Mitchell,  17  Ont.  L.  774;  Sanborn  v.  People's  lee  Co.,  82 
Eep.  286, 14  Ann.  Cas.  363.  Minn.  43,  84  N.  W.  641,  83  A.  S.  R. 

16.  Sowles  V.  Moore,  66  Vt.  322,  28  401,  61  LJB.A.  829. 

Atl.  629,  21  L.R.A.  723.  Note:  3  L.R.A.(N.S.)  1103. 

17.  Woodman   v.   Pitman,   79    Me.  20.  Concord  Mfg.  Co.  v.  Robertson, 
456,  10  AtL  321,  1  A  S.  R.  342.  66  N.  H.  1,  25  AU.  718,  18  L.R.A.  679. 

18.  See  supra,  par.  3.  1.  Wood  v.  Fowler,  26  Kan.  682,  40 

19.  Brown  v.   Cunningham,  82  la.  Am.  Rep.  330. 

512, 48  N.  W.  1042, 12  L.R.A.  583  and      2.  Notes:  38  Am.  Rep.  255;  8  Ann. 
note ;  Park  Com'rs  v.  Diamond  Ice  Co.,  Cas.  30. 

130  la.  603,  105  N.  W.  203,  8  Ann.      3.  Note:  8  Ann.  Cas.  30.    And  see 
Cas.  28  and  note,  3  L.RA.(N.S.)  1103  infra,  par.  10.  as  to  prescriptive  rights 
and  note;  Barrett  v.  Rockport  Ice  Co.,  to  im. 
84  Me.  155.  24  Ati.  802.  16  L.R.A. 
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does  a  riparian  owner  have  a  right  of  action  for  the  interference  by 
the  government  in  the  improvement  of  navigation  with  his  right 
to  take  ice  from  the  water  in  front  of  his  property.*  Hence,  in  thoee 
states  where  the  beds  of  navigable  streams  are  held  to  belong  to  the 
state,  the  riparian  proprietor  has  no  right  to  the  ice  which  forms 
on  the  stream,  as  an  incident  to  his  ownership  of  adjoining  land.' 
In  some  jurisdictions,  however,  by  virtue  of  statutory  provision,  the 
owners  and  occupants  of  ice  houses  and  premises  upon  the  banks  of 
certain  rivers  are  given  a  proprietary  right  in  the  ice  to  the  centre 
of  the  channel  of  the  river  upon  compliance  with  certain  conditions 
set  forth  in  the  act,  and  this  right  is  made  enforceable  by  an  action  for 
trespa^  against  other  persons  taking  the  ice  for  c(»nmeroial  purposes.* 
But  in  those  states  where  it  is  held  that  riparian  owners  take  to  the 
middle  of  streams  in  which  the  tide  does  not  ebb  and  flow,  though 
capable  of  navigation  in  fact,  the  riparian  proprietor  owns  the  ice 
in  the  river,  whach  forms  over  his  land.'  The  riparian  proprietor 
exercise  a  valuable  privilege  in  cutting  ice,  and  it  has  been  held  that 
a  trespass  creating  an  obstruction  which  prevents  it  justifies  a  finding 
of  damages  for  this  as  a  direct  consequence  of  the  injury.^  So  it  has 
been  decided  that  where  a  ferry  boat  was  run  up  and  down  a  river 
80  near  an  ice  boom  that  the  swell  broke  up  and  destroyed  the  ice 
formed  inside,  and  the  weather  becoming  and  continuing  warm,  new 
ice  did  not  form,  the  owners  of  the  boat  were  liable.*  Furthermore, 
in  accordance  with  the  right  of  every  riparian  owner  to  have  the 
stream  continue  to  flow  through  or  by  his  premises  in  its  natural 
condition  of  purity,  it  has  been  held  that  the  use  by  a  riparian  owner 
of  such  quantity  of  the  water  of  the  stream  to  cool  his  machinery 
that  when  returned  to  the  stream  in  its  heated  condition,  it  prevente 
Uie  formation  of  ice  which  a  lower  owner  takes  from  the  stream  for 
commercial  purposes,  is  unreasonable,  and  may  be  enjoined.^* 

4.  Slingerland  v.  Inteinational  Con-  Ijn  v.  Smith,  104  DL  429, 44  Am.  Rep. 
tractingCo.,  169  N.  T.  60,  61  N.  E.  90;  Lorman  v.  Benson,  8  Mich.  18,  77 
995,  56  L.B.A.  494.  Am.  Dec.  435;  Bigelow  v.  Shaw,  6S 

6.  Park  Com'rs  v.  Diamond  Ice  Co.,  Mich.  341,  32  N,  W.  800,  8  A.  S.  R. 
130  la.  603,  105  N.  W.  203,  8  Ann.  902. 

Cas.  28,  3  L.R.A.(N.S.)  1103;  Wood  Notes:  38  Am.  Rep.  266;  1  A.  S.  R. 
▼.  Fowler,  26  Kan.  682,  40  Am.  Rep.  352;  19  A.  S.  R.  235;  12  LJt.A.  583; 
330.  8  Ann.  Cas.  30. 

Notes:  38  Am.  Rep.  255;  1  A.  S.  R.      And  see  infra,  par.  7. 
352;  19  A.  S.  R.  235;  63  A.  S.  R.  424;      8.  Loiman  v.  Benson,  8  Mich.  18,  77 
12  L.R.A.  583.  Am.  Dec  436. 

6.  Note:  8  Ann.  Cas.  30  (citing  9.  People's  Ice  Co.  v.  Steamer  Ex- 
Laws  N.  T.  1879,  c.  388,  giving  8a<£  celsior,  44  Mich.  229,  6  N.  W.  696,  38 
rights  to  owners  and  occupants  of  ice  Am.  Rep.  246. 

houses  and  premises  on  the  banks  of  10.  Sandnsky  Portland  Cement  Co. 
the  Hudson  Biver).  v.  Dixon  Pure  Ice  Co.,  221  Fed.  200, 

7,  Washington  loe  Co.  v.  Shortall,  136  C.  C.  A.  610,  L.R.A.1915B  1210 
101  HI.  46,  40  Am.  Rep.  196;  Brook-  and  mote.    And  see  Watkrs. 
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7.  Riparian  Proprietor!  and  Mill  Owners. — Though  there  is  some 
meager  authority  apparently  to  the  effect  that  a  grant  of  the  right  to 
flow  land  by  damming  a  stream  gives  to  the  grantee  the  exclusive  right 
to  gather  the  ice  which  forms  on  the  pond  so  made,**  it  is  generally 
held  that  the  owner  of  the  bed  of  a  mill  pond  raised  by  a  dam  across 
an  unnavigable  stream  has,  as  an  incident  to  such  ownership,  the 
right  to  cut  the  ice  therefrom  whenever  the  exercise  of  such  right  does 
not  appreciably  diminish  the  head  of  water  to  the  detriment  of  the 
mill  owner,*'  and  that  where  the  owner  of  a  mill  dam  on  an  unnavi- 
gable stream,  who  does  not  own  the  bed  of  the  stream  above  the  dam, 

'maliciously  and  unnecessarily  draws  down  the  pond  and  destroys  the 
ice  field,  he  is  liable  in  damages  to  the  riparian  owner  who  owns  the 
land  under  the  pond ;  *'  the  proper  damages  in  such  case  being  a  full 
adequate  compensation  for  the  loss  of  the  right  to  cut  and  harvest 
the  ioe,  for  the  destruction  of  the  ice  itself,  or  for  any  and  all  legiti- 
mate and  competent  elements  of  the  damage  su£Pered.**  A  riparian 
owner  has  the  right  to  divert  the  waters  of  a  stream  into  a  pond  or 
other  reservoir  and  retain  them  for  the  purpose  of  taking  ice  there- 
from, provided  he  thereby,  and  by  the  taking  of  the  ice,  does  not 
unreasonably  diminish  the  flow  of  the  stream.  The  detention  of  the 
water  for  two  or  three  days  while  the  pond  is  filling  cannot  be  regarded 
as  unreasonable.*'  It  has  been  held,  however,  that  the  owner  of  an 
artificial  mill  pond  is  entitled,  as  against  the  riparian  owners,  to  have 
the  ice  which  forms  thereon  remain,  if  its  removal  will  appreciably 
diminish  the  head  of  water  at  his  dam.** 

8.  Rights  and  Powers  of  State  as  to  Ice  on  Public  Waters. — ^A 
state  has  no  such  interest  in  the  natural  ice  on  its  navigable  waters 
that  it  can  treat  it  as  a  subject  for  bargain  or  sale,  or  grant  it  away  to 
private  owners  under  the  guise  of  the  police  power,  or  otherwise.  It 
is  a  mere  trustee  of  the  title  thereto  with  no  power  thereover  except 

11.  Notes:  32  A.  S.  B.  165;  12  And  see  supra,  par.  6,  as  to  riparian 
L.R.A.  583.  ownership  generally. 

12.  State  V,  Pottmeyer,  33  Ind.  402,  IS.  Stevens  v.  Kelley,  78  Me.  445, 
5  Am.  Rep.  224;  Brookville,  etc.  Hy-  6  Atl.  868,  57  Am.  Rep.  813;  Eide- 
dranlic  Co.  v.  Butler,  91  Ind.  134,  46  miller  Ice  Co.  v.  Guthrie,  42  Neb.  238, 
Am.  Rep.  580;  Qehlen  v.  Knoor,  101  60  N.  W.  717,  28  L.B.A.  581. 

la.  700,  70  N.  W.  757,  63  A.  S.  R.       14.  Eidemiller  Ice  Co.  v.  Guthrie,  42 

416,  36  L.RA.  697;  Stevens  v.  Kelley,  Neb.  238,  60  N.  W.  717,  28  L.RA. 

78  Me.  445,  6  Atl.  868,  57  Am.  Rep.  581. 

813 ;  Barrett  ▼.  Rockport  Ice  Co.,  84       16.  Gehlen  v.  Enoor,  101  la.  700,  70 

Me.  165,  24  Atl.  802,  16  L.RA.  774;  N.  W.  767,  63  A  S.  R.  416,  36  LJLA- 

Bigdow  V.  Shaw,  66  Mich.  341,  32  N.  697. 

W.  800,  8  A.  S.  R.  902;  Eidemiller  Ioe      16.  Eidemiller  lee  Go.  v.  Guthrie,  42 

Co.  ▼.  Guthrie,  42  Neb.  238,  60  N.  W.  Neb.  238,  60  N.  W.  717, 28  LJIA.  68L 

717,  28  L.RA.  581.  Note:  12  LJIA..  583. 

.    Notes:  32  Am.  Rep.  165;  12  L.RA. 
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Uiat  of  mere  regulation  to  preserve  the  common  right  of  all.  It  has 
no  greater  right  to  sell  the  ice  that  forms  upon  its  public  waters  than 
to  sell  the  water  thereof  in  liquid  state,  or  the  fish  that  inhabit 
the  water,  or  the  ^ild  fowl  that  resort  thereto.  It  can  do  neither.*' 
Based  on  the  analogy  of  state  ownership  of  a  canal  to  the  private 
o-wnership  of  non-navigable  waters,  it  has  been  held  in  some  states  that 
the  state  has  the  title  to  the  ice  formed  in  a  canal  ba^n  owned  abso- 
lutely by  the  state,  and  that  it  may  sell  the  right  to  harvest  the  iee. 
In  other  jurisdictions,  however,  the  right  to  harvest  ice  from  canals 
is  held  to  belong  to  the  public.**  When  the  state  appropriates  the 
f«e  of  land  for  the  construction  of  canals,  the  former  owner  retains 
no  right  to  take  the  ice  therefrom.**  There  would  seem  to  be  no  ques- 
tion but  that  while  a  state  may  not  deny  the  public  the  right  to  take 
ice  from  a  public  stream,  it  may  make  such  right  the  subject  of 
reasonable  regulation ;  and  that  a  regulation  is  not  unreasonable  if  it 
does  no  more  than  to  authorize  the  taking  of  such  steps  as  will  best 
preserve  the  use  of  the  stream  for  all  persons  and  for  all  purposes.** 
Thus,  it  has  been  held  that  the  legislature  may  forbid  the  taking  of  ice 
from  a  stream  the  title  to  which  is  in  the  public,  in  favor  of  a  public 
use  for  skating  and  other  sports,*  and  that  it  may  regulate  the  essential 
acts  of  possession  which  shall  constitute  a  legal  appropriation  of  a 
given  quantity  of  ice.*  In  the  absence  of  statute,  judicial  authority 
may  determine  the  manner  in  which  the  privileges  of  the  possession 
and  cultivation  of  ice  on  public  waters  may  be  best  enjoyed  by  the 
public,  provided  no  violence  is  done  to  existing  law.* 

9.  Contracts;  Conveyances, — It  has  been  held  that  a  license  to  take 
ice  from  a  pond  does  not  pass  title  to  the  ice  until  it  is  executed,  and 
then  only  to  the  extent  to  which  it  is  executed  or  enjoyed,*  but  where 
the  owner  of  a  mill  pond  executed  an  instrument  under  seal,  whereby 
he  leased,  demised,  and  let  "the  sole  and  exclusive  right  to  cut  and 
carry  away"  from  said  pond  "all  such  ice  as  can  be  cut  in  form  and 
shape  to  be  used  either  for  private  use  or  as  merchandise,"  the  lessor 
reserving  to  himself  the  right  to  cut  all  ice  needed  for  his  own  use, 
the  interest  of  the  lessee  was  declared  not  to  be  a  mere  revocable  license, 
and  that  he  could  maintain  an  action  against  one  who,  without  right, 

17.  Bossmille]?  v.  Stat&  114  Wis.  1.  Park  Com'rs  v.  Diamond  Ice  Co., 
169,  89  N.  W.  839,  91  A.  8.  B.  910,  58  130  la.  603,  105  N.  W.  203,  8  Ann. 
L.B.A.  93.  Caa.  28,  3  L.R.A.(N.S.)  1103.    And 

Note:  3  L.RA.(N.S.)  1103.  see  supra,  par.  5. 

18.  Hote:  8  Ann.  Caa.  30.  2.  Barrett  v.  Roekport  lee  Co.,  84 

19.  Note:  12  L.KA.  683.  Me.  155,  24  AtL  802,  16  hJ&Ji..  774. 

20.  Park  Com'rs  v.  Diamond  Ice  Co.,  And  see  snpra,  par.  3,  4. 

130  la.  603,  105  N.  W.  203,  8  Ann.  S.  Woodman  v.  Pitman,  79  ICa  tt6, 

Caa.  28,  3  L.E.A.(N.S.)  1103;  Wood-  10  Atl.  321, 1  A.  S.  R.  342. 

man  v.  Pitman,  79  Me.  466,  10  AtL  4.  Note:  12  UB.A.  583. 
321,  1  A.  S.  B.  342. 
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entered  upon  the  pond  and  cut  ice  therefrom.*  While  the  right  to 
take  ice  from  the  property  of  another  is  capable  of  being  transferred 
in  gross,  it  may  also  be  so  attached  to  a  dominant  estate  as  to  pass 
with  it  by  a  grant  transferring  the  land  with  its, appurtenances,  the 
right  to  gather  the  ice  being  regarded  as  a  profit  k  prendre.*  So,  Hie 
right  to  cut  ice  on  a  running  stream  of  non-navigable  water  has  been 
declared  to  belong  to  a  tenant  under  a  lease  of  the  "free  and  unin- 
terrupted occupation"  of  the  land  upon  which *the  ice  forms;  and  he 
may  lawfully  sell  such  right  to  another,  if  there  is  nothing  in  the 
lease  restricting  the  tenant's  use  of  the  property.'  But  the  grantees 
of  land  described  as  running  to  a  certain  low-water  mark  on  a  river 
cannot,  it  has  been  held,  acquire  thereby  the  right  to  harvest  ice  from 
the  river,  even  though  the  purchase  was  made  with  the  idea  of  gather- 
ing ice,  and  ice  houses  were  erected  to  that  end.^  A  contract  for  the 
sale  and  purchase  of  ice  calls  for  a  merchantable  article  of  that  name, 
Emd  if  that  is  not  furnished,  the  contract  is  not  performed.' 

10.  Eminent  Domain;  Prescription. — The  right  to  harvest  ice  that 
forms  on  land  taken  under  an  eminent  domain  statute  authorizing 
a  condemnation  in  fee  passes  to  the  persons  or  corporation  acquiring 
the  fee  thereunder.*^  But  as  a  general  rule  it  is  otherwise  where  the 
right  acquired  amounts  to  nothing  more  than  an  easement.**  Thus 
it  has  been  held  that  one  who  trespasses  upon  a  railroad  right  of  way, 
acquired  by  easement,  and  takes  ice  therefrom,  is  liable  in  damages 
to  the  fee  owner,  since  the  latter  owns  the  ice,  even  though  he  may 
not  have  a  right  to  enter  and  cut  it;  and  the  railroad  company,  not 
having  the  right  to  take  anything  from  the  right  of  way,  except  in 
the  construction,  repair,  or  operation  of  its  road,  could  not  license 
another  to  take  ice  for  his  own  use.**  It  has  been  held,  however,  that 
the  right  of  a  water  company  in  lands  flowed  by  it  under  the  exercise 
of  eminent  domain  is  something  more  than  a  mere  easement,  and 
includes  the  right  of  exclusive  occupation  for  such  time  as  the  land 
is  held  imder  the  charter,  and  that  ice  formed  thereon  belongs  to  the 

5.  Notes:  8  A.  S.  R.  907;  12  L.R.A.  L.B.A.  492  and  note.  And  see  gen- 
583.  erally.  Sales. 

6.  Mitchell  v.  D'Olier,  68  N.  J.  L.  10.  Broolmlle,  etc..  Hydraulic  Co. 
375,  53  Atl.  467,  59  L.B.A.  949;  Hunt-  ▼•  Butler,  91  Ind.  134,  46  Am.  Rep. 
ington  V.  Asher,  96  N.  Y.  604,  48  Am.  580. 

Beo  652  Brookviile,  etc.,  Hydraulic  Co. 

7  Marsh  v.  McNider,  88  la.  390,  55  ^.n^"*^"'  ^^  ^''^^  ^^'  ^^  ^^  ^P' 
N  W.  469,  45  A.  S.  B.  240,  20  L.B.A.  ^"f^^e:  45  L.B.A.(N.S.)  799. 

o    All  TIT  u      on  w     KQ1    KA       ^66   generally,    Eminent   Domain, 

8.  Allen  v.  Weber,  80  Wis.  531,  50  ^^l  10,  pp.  88,  123. 

N.  W.  514,  27  A.  S.  E.  51,  14  L.EA..  ^^d  see  supra,  par.  8,  as  to  rights 

361.  in  ice  as  affected  by  state  appropria* 

9.  Morchie  v.  Cornell,  155  Mass.  60,  tion  of  lands  for  canal  purposes. 
29  N.  E.  207,  31  A.  S.  R.  626,  14  12.  Note:  45  L.B.A.(N.S.)  799. 
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etmipany  and  not  to  the  owner  of  the  fee."  And  where  property 
bordering  on  a  stream  was  condemned  for  a  railroad  right  of  way, 
•nd  the  company  stated  in  its  petition  that  it  would  require  all  the 
land  for  ditches  and  side  tracks,  wbiile  the  bare  legal  right  to  ice  formed 
in  the  river  in  front  of  such  land  remained  in  the  landowner  as  before, 
yet  as  the  exercise  of  that  right  would  probably  be  an  impossibility, 
and  the  lots  would  have  no  value  for  ice  purposes,  the  value  of  such 
ice  was  held  to  be  an  element  in  the  value  of  the  land  to  be  taken, 
and  to  be  considered  by  the  jury  in  anseesing  damages.^*  Long  enjoy- 
ment of  the  privilege  of  tsJdng  ice  from  public  waters  will,  it  has 
been  said,  give  no  prescriptive  right  or  easement  thereto.**  Nor  will 
making  improvements  on  the  banks  of  a  stream  the  title  to  which  is  in 
the  public,  for  the  business  of  harvesting  ice  therefrom,  followed  for  a 
length  of  time  by  the  prosecution  of  such  business,  give  a  right  to  the 
use  of  the  adjoining  river  for  that  purpose  to  the  exclusion  of  other 
members  of  the  public.*'  It  has  been  held,  however,  that  the  adverse 
and  unint«rrupted  enjoyment  of  an  easement  to  gather  ice  on  a  private 
pond  for  a  period  of  time  long  enough  to  create  prescriptive  rights, 
under  a  claim  of  right  by  deed,  and  with  the  knowledge  of  the  owner, 
is  strong  ground  on  which  to  found  the  presumption  of  a  grant,  and 
when  unexplained,  it  is  sufficient  to  establish  a  titie  to  the  ice.*' 

11.  Ice  Harvesting  as  "Manufacturing." — According  to  some  deci- 
sions cutting,  storing,  and  selling  of  naturally  formed  ice  is  not 
manufacturing,  so  as  to  make  the  stock  of  ice,  the  steam  engine, 
boiler,  machinery,  tools,  and  implementa  of  one  engaged  in  that  busi- 
ness taxable  at  the  place  where  they  are  kept  and  used,  instead  of  in 
the  town  where  the  owner  resides.  So  it  has  been  held  that  a  corpora- 
tion engaged  in  cutting,  gathering,  preserving,  and,  when  the  season 
arrives,  transporting  and  vending,  ice  naturally  formed,  is  not  a 
manufacturing  corporation,  nor  is  it  engaged  at  all  in  carrying  on 
manufacture,  and  therefore  it  is  not  entitied  to  a  tax  exemption 
accorded  to  certain  manufacturing  corporations.**  There  is,  however, 
authority  to  the  effect  that  the  harvesting,  storing  and  shipment  of 
ice  is  a  process  that  reduces  the  ice  into  form  fit  for  use  by  both  hand 
labor  and  machinery,  and  is,  therefore,  manufacturing.** 

IS.  Wright   V.    Woodcock,   86   Me.  And  see  generally,  Advzbsb  Pos8»- 

113,  29  Atl.  953,  25  LJI.A.  499.  siON,  vol.  1,  p.  740. 

14.  Note:  45  LJLA.(N.S.)  799.  17.  Hoag  v.  Place,  93  Mkh.   WO.  53 

15.  Notes:  3  LJa.A,(N.S.)  U03-,  8  N.  W.  617, 18  L.R-A..39. 

Ann.  Cas.  30.  18.  Notes:   52   Am.   Bep.   HO,   M 

16.  Park   Com'n  v.   Diamond   lee  L.B.A.  66. 

Co,  130  la.  603,  105  N.  W.  203,  8       19.  Note:  64  ULA.  66. 
Ann.  Cas.  28,  3  LJLA.(N.S.)   1103. 
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See  Namb. 


ILLEGITIMACY 

iSee  BAhTABDS,  voL  3,  p.  71tt. 


IMMIGRATION 

See  Alisns,  voL  1,  p.  792. 


IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACTS 

See  CkmsmxJTiOKAL  Law,  toL  6,  p.  32S. 
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See  AssDimsET,  y<A.  2,  p.  749;  Ccwtracts,  voL  6,  p.  586;  Wobk  An> 


IMPLIED  TRUSTS 

8ee  Trusts. 


IMPLIED  WARRANTIES 

See  IvaoxANCE,  post;  Landlord  and  Tenant  (covenants  in  leases);  Salh. 


IMPOUNDING 

See  AnucaiiS,  ▼ol.  1,  p.  1140. 
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IMPROVEMENTS 

I.  Inteoductobt 

n.  Right  to  C!ompen8ation  fob  Impbo^tiements 
TTT.  Rbmediks  OB"  Occupant 


L  Introductory 

1.  Scope  of  Article. 

2.  Definition  and  Natore 

3.  Ovmership  of  Improvements  generally 

4.  Effect  of  Agreement  with  Lando-wner 

EL  Right  to  Compensation  for  Improvements 

Devklopuxnt  or  Rule 

5.  At  Common  and  under  Civil  Law 

6.  In  Equity 

7.  Under  Statute 

Matters  AnrEcmro  Bioht;  HbuaasM  o*  Oaurtaistfnom. 

8.  Possession  or  Occnpancy 

9.  Color  of  Title  in  (Jeneral 

10.  What  Constitutes  Color  of  Title 

11.  Good  Faith  Generally 

12.  Notice  of  Adverse  Claim 

13.  Effect  of  Mistake  as  to  Premises 

14.  Estoppel  of  Owner  to  Deny  Right  to  Compemwtion 

15.  Measure  of  Compensation 

in.  Remedies  of  Occupant 

16.  In  Goieral 

17.  Owner's  Option  to  take  Land  or  its  Valoe 

18.  Pleading 

19.  Evidence 

20.  lien  for  Improvements 


-  I.  Intboductobt 

1.  Scope  of  Article. — The  purpose  of  this  article  is  the  geaenl 
discussion  of  the  rights  and  remedies  of  one  who  has  made  improve- 
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ments  on  the  land  of  another.  No  attempt  is  made  to  treat  the  subject 
in  other  than  its  general  aspects,  and  therefore  the  rules  relating  to 
the  right  to  recover  compensation  for  improvements  made  by  a  person 
standing  in  a  particular  relation  to  the  owner  of  the  land  may  be 
found  in  the  article  on  that  particular  relation.*  The  right  to  recover 
compensation  in  particular  actions,  such  as  ejectment  and  partition, 
is  also  treated  elsewhere,'  as  is  the  question  whether  the  making  of 
improvements  is  sufficient  to  take  a  parol  contract  out  of  the  operation 
of  the  statute  of  frauds.'  The  right  to  recover  compensation  f <» 
improvements  made  on  public  lands  may  be  found  in  another  article,^ 
and  the  annexation  to  the  soil  of  specific  objects  of  personalty  and 
the  right  to  remove  such  objects,  though  closely  related  to  the  matters 
herein  discussed,  are  also  the  subject  of  a  separate  article.' 

2.  Definition  and  Nature. — Generally  speaking,  the  word  "improve- 
ment" may  be  said  to  include  everything  that  enhances  the  value  oi 
premises  permanently  for  general  uses.'  The  phrase  "permanent 
improvements"  means  something  done  to  or  put  on  the  land  which 
the  occupant  cannot  remove  or  carry  away  with  him,  either  because 
it  has  become  physically  impossible  to  separate  it  from  the  land,  or 
because,  in  contemplation  of  law,  it  has  been  annexed  to  the  soil  and  is 
therefore  to  be  considered  a  part  of  the  freehold.'  Among  the  most 
common  illustrations  of  improvements  may  be  enumerated  the  erection 
of  a  building,'  making  substantial  additions  or  changes  in  existing 
buildings,  and  the  erection  of  fences  or  of  a  necessary  sidewalk  alohg- 
side  of  property,  or  the  digging  of  wells  thereon.®  A  coal  mine  has 
also  been  held  to  be  an  improvement  within  the  meaning  of  a  statute 
giving  a  lien  for  materials,  etc.,  furnished  for  a  building  or  improve- 
ment.** While  it  is  recognized  as  a  general  rule  that  the  plowing 
and  cultivating  of  land  theretofore  under  cultivation  does  not  con- 
stitute a  permanent  improvement,  it  has  been  declared  that  the  clear- 
ing, breaking  and  reducing  of  wild  lands  to  cultivation  does  con- 
stitute such  an  improvement.**    So  planting  a  fruit  orchard  has  been 

1.  See  CoTBNAiTOT,  voL  7,  p.  837  et       8.  Graham    v.     Connersville,     etc., 
seq.;  Husband  and  Wifk,  toI.  13,  p.  Jonction  R.  Co.,  36  Ind.  463,  10  Am. 
966;  Judicial  Sales;  Lakdlord  and  Rep.  56;  Percy  ▼.  Millandon,  6  Mart. 
Tbnant;  Life  Estates;  Moktoaqes;   N.  S.  (La.)  616,  17  Am.  Dec.  196. 
Trusts  ;  Vendor  and  Purchaser.  Note :  81  A.  S.  R.  164. 

2.  See  Ejectment,  vol.  9,  p.  946  et       9.  Note :  81  A.  S.  R.  164. 

seq.;  Partition.  10.  Central  Trust  Co.  of  New  York 

3.  See  Statute  op  Frauds.  v.  Sheffield,  etc.,  Coal,  etc.,  Co.,  42 

4.  See  Public  Lands.  Fed.  106,  9  L.R.A.  67. 

5.  See  FncTURis,  vol.  11,  p.  1067  et  11.  O'Hanlon  v.  Denver,  81  CaL  60, 
seq.  22  Pac.  407, 15  A.  S.  R.  19;  Gibson  v. 

6.  Drennen  v.  Mercantile  Trnst,  etc.,  Fields,  79  Kan.  38,  98  Pac  1112,  131 
Co.,  115  Ala.  592,  23  So.  164,  67  A.  S.  A.  S.  R.  278,  17  Ann.  Cas.  405  and 
R.  72,  39  L.R.A.  623;  WilUamson  v.  note,  20  L.RA.(N.S.)  378  aad  note; 
Jones,  43  W.  Va.  562,  27  S.  E.  411,  64  Graham  v.  Graham,  6  T.  B.  Mon. 
A.  S.  R.  891,  38  LJI.A.  694.  .   (Ky.)  561, 17  Am.  Dec.  166. 

Note:  81  A.  S.  R.  164.  Note:  17  Ann.  Cas.  406. 


7.  Note:  81  A.  S.  B.  165. 
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held  to  be  an  improvement  of  the  land.*'  On  the  other  hand,  the 
mere  fertilization  of  land  is  not  regarded  as  a  permanent  improvement 
thereof,"  nor  do  ordinary  repairs,  to  meet  the  usual  wear  and  tear  of 
premises,**  or  changes  which  merely  gratify  the  taste  and  contribute 
to  the  convenience  of  the  occupant,  come  within  that  classification.*' 
So  it  has  been  held  that  a  well  or  derrick  suitable  only  for  producing 
oil  is  the  mere  means  or  instrument  of  production  and  not  a  permanent 
improvement;  **  and  that  the  disclosing  of  granite  on  premises,  though 
by  means  of  the  occupant's  operations,  is  not  an  improvement  for 
which  he  is  entitled  to  credit.*' 

3.  Ownership  of  Improvements  Generally. — It  is  a  maxim  of  law  of 
great  antiquity,  that  whatever  is  fixed  to  the  realty  is  thereby  made 
a  part  of  the  realty  to  which  it  adhere^,  and  partakes  of  all  its  incidents 
and  properties.  Accordingly,  as  a  general  rule,  improvements  of  a 
permanent  character,  made  on  real  estate,  and  attached  thereto,  with- 
out the  consent  of  the  owner  of  the  fee,  by  one  having  no  title  or 
interest,  become  a  part  of  the  realty,  and  vest  in  the  owner  of  the 
fee.**  They  can  be  held  by  another  as  personal  property,  with  the 
right  of  removal,  only  under  some  agreement  with  the  owner  of  the 
land,  and  in  the  absence  of  such  an  agreement  an  occupant  who 
removes  improvements  commits  waste.*'  The  fact  that  the  erection 
of  a  building  on  the  land  of  another  was  due  to  a  mistake  does  not 

12.  Root  V.  McFerrin,  37  Miss.  17,  and  note;  Winslow  v.  Merchants'  Ins. 
75  Am.  Dec.  49.  Co.,  4  Mete.  (Mass.)  306,  38  Am.  Dec. 

Note:  81  A.  S.  R.  165.  368;  Butler  v.  Page,  7  Mete.  (Mass.) 

13.  Notes:  20  L.R.A.(N.S.)  379;  17  40,  39  Am.  Dec  757;  Peirce  v.  God- 
Ann.  Gas.  407.  dard,  22  Pick.   (Mass.)  559,  33  Am. 

14.  Drennen    v.    Mercantile    Trust,  Dec.   764;   Merchants'  Nat.   Bank  of 
etc.,  Co.,  115  Ala.  592,  23  So.  164,  67  Crookston  v.  Stanton,  55  Minn.  211, 
A.  S.  R.  72,  39  L.R.A.  623.  56  N.  W.  821,  43  A.  S.  R.  491;  Camp- 
Note:  81  A.  S.  R.  165.  beU  v.  Roddy,  44  N.  J.  Eq.  244,  14 

15.  Israe'l  v.  Israel,  30  Md.  120,  96  Atl.  279,  6  A.  S.  R.  889;  Pomeroy  v. 
Am.  Dec.  571.  Lambeth,  36  N.  C.  65,  36  Am.  Dec. 

16.  Williamson  v.  Jones,  43  W.  Va.  33;  Crest  v.  Jack,  3  Watts  (Pa.)  238, 
562,  27  S.  E.  411,  64  A.  S.  R.  891,  38  27  Am.  Dee.  353;  Caldwell  v.  Eneas,  2 
L.R.A.  694.  MiU  Const.  (S.  C.)  348,  12  Am.  Dec. 

17.  Note:  81  A.  S.  R.  165.  681;  Jones  v.  Shufflin,  45  W.  Va.  729, 

18.  Williams  v.  Vanderbilt,  145  111.  31  g,  g.  975,  72  A.  S.  R.  848  and 
^i'  ^  ?o„^-  P'  ^^  ^-  ^- J-  f^'  ^l  ^ot^i   Honzik   V.   Delaglise,   65   Wis. 

^^•ti  f  f  i  ^^l^°?«  r  ^**^°?kft^  494,  27  N.  W.  171,  56  Am.  Rep.  634. 
Blackf .  (tid.)  555,  36  Am  Dec   556 ;       j|„j^ .  43  ^   g  '^  ^9    g^^  /  g  ^ 

Reese  v.  Jared,  15  Ind.  142,  77  Am.   ,~f,  ' 

Dec.  88;  Graham  v.  Connersville,  etc.,       o,'       1      -n—  1    -n         ia=w 

R.  Co.,  36  Ind.  463,  10  Am.  Rep.  56;       See  also  Fixturbs,  vol.  11,  p.  1057 

Atchison,     etc.,     R.     Co.     v.     Mor-  **  ^^' 

{ran,  42  Kan.  23,  21  Pac.  809,  16  A.       I*-  Jones  v.  Shufflin,  45  W.  Va.  729, 

S.  R.  471,  4  L.R.k.  284;  Hinkley,  etc.,  31  S.  B.  975,  72  A.  S.  R.  848;  Honzik 

Iron  Co.  V.  Black,  70  Me.  473,  35  Am.  v.  Delaglise,  65  Wis.  494,  27  N.  W. 

Hep.  346;  Kingsley  v.  McFariand,  82  171,  56  Am.  Rep.  634.    And  see  gm- 

He.  231, 19  Atl.  442,  17  A.  S.  R.  473  erally.  Waste. 
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alter  the  general  rule;  **  nor  does  the  fact  that  the  structure  was  huilt 
with  the  view  of  eiiforcing  an  adverse  right  in  the  land.* 

4.  Effect  of  Agreement  with  Landowner. — ^An  exception  to  the  gen- 
eral rule  that  improvements  belong  to  the  owner  of  the  land  is  found 
in  the  well-established  principle  that  a  structure  erected  by  one  man 
on  the  land  of  another,  by  his  permission,  on  an  agreement  or  under- 
standing that  it  may  be  removed  at  the  pleasure  of  the  builder,  does 
not  become  a  part  of  the  real  estate,  but  continues  to  be  a  personal 
chattel  and  the  property  of  the  person  who  erected  it,  and  may  be 
removed  by  him.'  And  it  seems  that  where  the  erections  are  made 
by  one  having  no  estate  in  the  land,  and  hence  no  interest  in  enhanc- 
ing its  value,  by  the  permission  or  license  of  the  owner,  an  agreement 
that  the  structures  shall  remain  the  property  of  the  person  making 
them  will  be  implied,  in  the  absence  of  any  other  facts  or  circum- 
stance tending  to  show  a  different  intention.*  The  principles  under- 
lying the  right  to  remove  chattels  which  have  been  annexed  to  realty 
belong,  however,  more  properly  to  the  law  of  fixtures,  and  may  be 
foimd  treated  at  length  in  the  article  dealing  with  that  subject.* 

II.  Right  to  Compbnsation  fob  Impbovbmbnts 

Development  of  Rule 

5.  At  Common  and  under  Civil  Law. — By  the  rigid  rules  of  the 
common  law,  whoever  put  improvements  on  real  estate  did  so  at  his 
peril.  Even  though  he  acted  in  good  faith  and  in  the  honest  con- 
viction that  the  land  was  his,  whenever  any  other  party  judicially 
established  his  title  to  the  land,  such  party  had  a  right  to  all  the 
improvements  situated  upon  it.'  This  rule  was  based  upon  the  notion 
that  the  owner  should  not  pay  an  intruder,  or  disseisor,  or  occupant, 
for  improvements  which  he  never  authorized.  It  was  supposed  to  be 
founded  in  good  poUcy,  inasmuch  as  it  induced  diligence  in  the 
examination  of  titles,  and  prevented  intrusions  upon  and  appropria- 
tions of  the  property  of  others.*  The  rule  of  the  civil  law  was,  how- 
ever, more  liberal,  and  permitted  one  who  had  made  permanent  im- 

20.  Seymonr  v.  Watson,  6  Blackf.  26  Am.  Dec.  632  and  note;  Merchants' 
(Ind.)  655,  36  Am.  Dec  556;  Dutton  Nat.  Bank  of  Crookston  v.  Stantcm, 
V.  Ensley,  21  Ind.  App.  46,  61  N.  £.  55  Minn.  211,  66  N.  W.  821,  43  A.  S. 
380,  69  A.  8.  R.  340  and  note.  R.  491. 

1.  Campbell  v.  Roddy,  44  N.-J.  Eq.  4.  See  Fixtubbs,  voL  11,  p.  1057  et 
244,  14  Atl.  279,  6  A.  S.  R.  889.  seq. 

2.  Dame  v.  Dame,  38  N.  H.  429,  76  5.  Graham  ▼.  ConnersviUe,  etc.,  R. 
Am.  Dee.  195;  Campbell  v.  Roddy,  44  Co.,  36  Ind.  463, 10  Am.  Rep.  56;  Hall 
N.  J.  Eq.  244, 14  Atl.  279,  6  A.  S.  R.  v.  Boatvri|^t,  58  S.  C.  644,  36  S.  E. 
889.  1001,  79  A.  8.  R.  864. 

3.  Osgood  T.  Howard,  6  Oreenl.  Notes:  15  Am.  Deo.  848;  81  A.  8. 
(Me.)  452,  20  Am.  Dec  322;  Russell  R.  166;  53  L.R.A.  337. 

V.  Richarcte,  10  Me.  429,  25  Am.  Dec.      6.  Note:  81  A.  6.  R.  IflV. 
tU;  Rossdl  V.  Rieharda,  11  Me.  371, 
B.  C.  L.  XIV.-^  17 
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provements  on  land  in  his  possession,  under  the  bona  fide  belief  that  he 
was  the  owner  of  it,  to  exact  full  compensation  for  the  value  of  such 
improvements,  less  the  value  of  the  use  of  the  land,  before  he  could  be 
compelled  to  surrender  it.'  After  equity  had  to  a  certain  extent 
adopted  the  rule  of  the  civil  law,«  the  equitable  rule  was  imported 
into  the  common  law  courts  in  the  equitable  action  of  trespass  on  the 
case  for  mesne  profits,  so  far  as  to  limit  the  recovery  in  such  action 
to  the  excess  of  profits  after  deducting  the  value  of  the  permanent 
improvements  made  on  the  land  by  the  defendant  in  good  faith,  and 
in  the  honest  belief  that  the  land  was  his.'  Under  this  rule,  however, 
if  the  value  of  the  improvements  exceeded  the  claim  of  the  owner  for 
profits,  no  compensation  for  the  excess  could  be  allowed.^* 

6.  In  Equity. — Chancery  borrowed  the  rule  of  natural  equity  from 
the  civil  law,**  and  made  the  first  innovation  upon  the  common  law 
doctrine.  Where  the  true  owner  came  into  a  court  of  equity,  as  a 
complainant,  seeking  an  accoimt  against  the  purchaser  for  mesne 
profits,  after  a  recovery  of  the  land  in  an  action  at  law,  or  when  such 
owner  had  only  an  equitable  title,  and  was  compelled  to  sue  in  equity 
for  a  recovery  of  the  land,  the  court  refused  its  aid  to  the  complainant, 
except  upon  the  terms  of  compensation  to  the  bona  fide  holder  for  his 
improvements,  upon  the  principle  that  he  who  seeks  equity  must  do 
equity.**  The  weight  of  authority  is  apparently  to  the  effect  that 
this  is  the  limit  of  equitable  jurisdiction  in  aid  of  the  bona  fide  occu- 
pant, and  that  equity  will  not  grant  active  relief,  and  sustain  a  bill 
to  recover  for  enhanced  value  resulting  from  the  improvements,  after 
the  true  owner  has  recovered  the  premises  at  law.**    In  some  jurisdic- 

7.  Percy  v.  Millandon,  6  Mart.  N.  Am.  Dec.  279;  Williams  v.  Vander- 
S.  (La.)  616,  17  Am.  Dec.  196;  VaUe  bilt,  145  III.  238,  34  N.  E.  476,  36 
V.  Fleming,  29  Mo.  152,  77  Am.  Dec  A.  S.  R.  486,  21  L.R.A.  489;  Whit- 
557.  ledge    v.    Wait,    Sneed    (Ky.)    335, 

Notes:  15  Am.  Dec.  349;  81  A.  S.  2  Am.  Dec  721  and  note;  Patrick 
B.  167.  V.  Mr  rshaU,  2  Bibb  (Ky.)  40,  4  Am. 

8.  See  infra,  par.  6.  Dec.  670;  Pugh  v.  Bell,  2  T.  B.  Mon. 

9.  Byers  v.  Fowler,  12  Ark.  218,  54  (Ky.)  125, 15  Am.  Dec.  142;  Bryan  v. 
Am.  Dec  271;  Thomas  v.  Malcom,  39  Councilman,  106  Md.  380,  67  Atl.  279, 
Qa.  328,  99  Am.  Dec.  459;  Murray  v.  14  Ann.  Cas.  1175;  Valle  v.  Fleming, 
Gouvemeur,  2  Johns.  Cas.  (N.  Y.)  29  Mo.  152,  77  Am.  Dec  557;  Gilbert 
438,  1  Am.  Dec.  177;  Jackson  v.  Loo-  v.  Peteler,  38  N.  Y.  165,  97  Am.  Dec. 
mis,  4  Cow.  (N.  Y.)  168, 15  Am.  Dec  785;  Thomas  v.  Evams,  105  N.  Y. 
347  and  note;  Parker  v.  Daly,  58  Ore.  601,  12  N.  E.  571,  59  Am.  Rep.  519; 
564,  114  Pac  926,  115  Pac  723,  34  Wharton  v.  Moore,  84  N.  C.  479,  37 
L.B«A.(N.S.)  545;  Jones  v.  Perry,  10  Am.  Rep.  627;  Bomberger  v.  Turner, 
Yeig.  (Tenn.)  59,  30  Am.  Dec  430.        13  Ohio  St.  263,  82  Am.  Dec.  438; 

Notes:  81  A.  S.  R.  167;  53  L.R.A.  Dilworth  v.  Sinderling,  1  Bin.   (Pa.) 

337.  488,  2  Am.  Dec  469;  Herring  v.  Pal- 

10.  JoneB  v.  Perry,  10  Yerg.  lard,  4  Humph.  (Tenn.)  362,  40  Am. 
<Tam.)  59,  30  Am.  Dec  430.  Dec  653. 

Notes:  81  A.  S.  R.  167;  53  LJI.A.  Notes:  15  Am.  Dec.  349;  81  A.  S. 

337.  R.  167;  53  L.R.A.  337. 

11.  See  supra,  par.  5.  13.  FoHz  v.  Alfoid,  102  A:^.  191, 

12.  Davis  v.  Smith,  5  Ga.  274,  48  143  S.  W.  905,  Ann.  Cas.  1914A  236; 
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tions,  however,  the  courts  have  carried  the  doctrine  to  the  extent  of 
granting  affirmative  relief  at  the  suit  of  the  occupant  against  the  lame 
owner.** 

T.  Under  Statute. — ^While  the  equity  of  the  bona  fide  poaaeseor  who 
had  made  permanent  improvements  upon  lands  which  turned  out  to 
be  another's  was  so  strong  as  to  force  its  recognition  in  equity,  and 
by  courts  of  law  to  the  partial  extent  before  noted,  without  the  aid  of 
statute,  yet  in  no  jurisdiction  was  it  possible  for  the  occupant  to  recover 
the  value  of  his  improvements  in  a  direct  action  at  law  against  the 
landowner,  nor,  by  the  prevailing  rule  could  this  be  done  in  equity.** 
To  remedy  this,  laws,  Imown  as  "betterment  acts,"  have  been  passed 
m  many  of  the  states,  enlarging  the  rights  of  such  bona  fide  posessora. 
Generally  speaking,  the  particulars  in  which  the  rights  of  an  occupy- 
ing claimant  have  been  enlarged  by  these  are,  that  he  can  recover 
for  improvements  in  a  direct,  affirmative  proceeding  against  the  owner, 
or  cannot  be  dispossessed  without  compensation  feoerefor,  and  that  he 
is  not  limited  in  the  amount  of  this  recovery  to  the  value  of  the  rents 
and  profits.**  These  betterment  statutes  are  founded  upon  equitable 
grounds,  and  proceed  upon  the  theory  that  no  one  should  be  made 
richer  at  the  expense  of  another,  and  are  generally  conceded  to  be 
constitutional.*'  With  respect  to  the  construction  of  such  laws,  it 
has  been  ruled  on  the  one  hand  that  a  proceeding  under  such  an  act 
is  remedial  in  its  character,  and  should  be  liberally  construed  for  the 
purpose  of  securing  an  equitable  6md  fair  adjustment  of  the  rights 
of  the  parties,**  and  on  the  other  hand  that  sujch  laws,  being  in  deroga- 
tion of  the  common  law,  must  be  strictly  construed.** 

Matters  Affecting  Right;  Measvre  of  Compensation 

8.  Possession  or  Occupancy. — It  is  the  well-established  general  rule 
that  a  claimant  is  not  entitled  to  credit  for  hia  improvements,  under  the 
occupying  claimant  laws,  unless  he  has  possession  or  occupancy  at 

Davis  v.  Smith,  5  Ga.  274, 48  Am.  Dee.  16.  See  supra,  pax.  6. 

279;  Williams  v.  Vanderbilt,  145  HL  16.  Fee  v.  Cowdry,  45  Ark.  410,  55 

238,  34  N.  E.  476,  36  A.  S.  R.  486,  Am.  Rep.  660;  Jones  v.  Merrill,  113 

21  L.R.A.  489;  Pugh  v.  BeU,  2  T.  B.  Mich.  433,  71  N.  W.  838,  67  A.  S.  R. 

Mon.    (Ky.)   125,  15  Am.  Deo.  142;  476;  Webb  v.  Wheeler,  80  Neb.  438, 

Wharton  v.  Moore,  84  N.  C.  479,  37  114  N.  W.  636, 17  L.EA.(N.S.)  1178; 

Am.  Rep.  627;  Winthrop,  v.  Hunting-  Wilkes  v.   Davies,  8  Wash.  112,   35 

ton,  3  Ohio  327,  17  Am.  Dec.  601.  Pac.  611,  23  LJIA.  103:  Barrett  v. 

Notes:  15  Am.  Dee.  353;  81  A.  8.  R.  Stradl,  73  Wis.  386,  41  N.  W.  439,  9 

168;  53  L.RA.  337.  A.  S.  R.  795  and  note. 

14.  Barlow  v.  Bell,  1  A.  K.  Marsh.  Note:  81  A.  S.  R.  167. 

(Ky.)  246,  10  Am.  Deo.  731;  Herring  17.  Fee  v.  Cowdiy,  45  Ark.  410,  55 

V.  Pollard,  4  Hui^h.  (Tenn.)  362,  40  Am.  Rep.  660;  Cleland  v.  Clai^,  123 

Am.  Dee.  «58.  Mich.  179,  81  N.  W.  1086,  81  A.  S.  R. 

Notes:  16  Am.  Deo.  363;  30  Am.  161  and  note. 

Deo.  178;  81  A.  8.  B.  168;  53  L.B.A.  18.  Note:  81  A.  8.  B.  174. 

938.  19.  Note:  37  LJt.A.(N.a)  918. 
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the  time  the  improvements  are  made.**  Ordinarily,  therefore,  he 
is  not  entitled  to  credit  for  improvements  made  by  a  former  owner,* 
except,  it  seema,  where  the  improvements  have  been  made  by  the 
claimant's  grantor,  who  held  under  the  same  title  as  claimant.'  In 
some  jurisdictions  express  statutory  provision  is  made  for  compen- 
sation for  improvements  made  by  defendants  in  ejectment  who  shall 
have  been  in  the  actual  peaceable  occupation  of  the  premises  for  a 
prescribed  number  of  years  before  the  commencement  of  the  action, 
or  who  shall  have  occupied  for  a  less  time  under  color  of  title  and  in 
good  f  aithu  In  construing  such  a  statute  it  has  been  held  that  while 
by  the  term  "occupancy"  is  meant  such  an  occupancy  as  under  the 
rules  of  the  common  law,  would  entitle  one  to  acquire  a  title  by  adverse 
possession,  and  must  be  actual,  open  and  peaceable,  this  does  not 
necessarily  imply  that  the  claimants  shall  have  actually  lived  and 
made  their  home  upon  the  disputed  property.  If  it  were  constantly 
worked  year  after  year  if  cropped,  or  if  shrubs  and  trees  were  planted 
and  cared  for,  or  fences  were  built,  such  occupancy  is  held  to  be 
actual  rather  than  constructive,  and  is  such  occupation  as  is  con- 
templated by  the  statute.' 

9.  Color  of  Title  in  GeneraL — ^It  is  essential  to  the  obtaining  of 
compensation  for  improvements,  that  the  occupying  claimant  hold 
the  land  under  color  of  title.*  Betterments  made  during  a  permis- 
sive holding  are  not  within  the  purview  of  the  betterment  acts,*  nor 
is  the  case  altered  by  the  fact  that  the  occupant  made  the  improve- 
ments in  expectation  of  acquiring  title  to  the  land.*  According  to 
some  authorities  no  compensation  can  be  recovered  for  improvements 
made  by  an  occupant  before  he  acquires  color  of  title,'  but  others 
take  the  contrary  view,  provided  the  occupant  took  possession  in  good 

20.  Bryan  ▼.  Conncilmaa,  106  Md.  W.  838,  67  A.  S.  R.  475;  Mississippi, 

380,  67  Atl.  279,  14  Ann.  Cas.  U75;  etc,  R.  Co.  v.  Devaney,  42  Miss.  555, 

Jones    v.    Merrill,    113    Mich.    433,  2   Am.    Rep.    608;    Higginbottom    v. 

71  N.  W.  838,  67  A.  S.  R.  475;  Bar-  Benson,  24  Neb.  461,  39  N.  W.  418,  8 

rett  V.  Stradl,  73  Wis.  385,  41  N.  W.  A.  S.  R.  211;  Webster  v.  Hildreth,  33 

439,  9  A.  S.  R.  795.  Vt.  467,  78  Am.  Dec.  632;  Barrett  v. 

Notes:  26  Am.  Dec  214;  81  A.  S.  Stradl,  73  Wis.  385,  41  N.  W.  439,  9 

R.  173.  A.  S.  R,  795. 

1.  Note:  81  A.  S.  R;  174.  Notes:  14  A.  S.  R.  53;  81  A.  S.  R. 

2.  Webb  V.  Wheeler,  80  Neb.  438,  172;  34  L.R.A.(N.S.)  549. 

114  N.  W.  636, 17  L.R.A.(N.S.)  1178;  Generally  as  to  claim  of  right  and 

Barrett  v.  Stradl,  73  Wis.  385,  41  N.  color  of  title  as  essential  to  adverse 

W.  439,  9  A.  S.  R.  795.  possession  of  land,  see  Advkbsb  Pos- 

3.  Jones  v.  Merrill,  113  Mich.  433,  SBSSioif,  voL  1,  p.  705  et  seq. 
71  N.  W.  838,  67  A.  S.  R.  475.  5.  Note:  81  A.  S.  R.  174. 

4.  Williams  y.  YanderbUt,  145  HI.  6.  Gibson  v.  Hntchins,  12  La.  Ann. 
238,  34  N.  E.  476,  36  A.  S.  R.  486,  21  545,  68  Am.  Deo.  772. 

LJt.A.  489;  Graham  v.  Connersville,       Note:  81  A.  S.  B.  172. 
etc,  R.  Co.,  36  Ind.  463, 10  Am.  Rep.       7.  McKenzie  v.  Gossner,  22  N.  D. 
56;  Bryan  t.  Councilman,  106  Md.  445,  134  N.  W.  33,  37  L.R.A.(NJ3.) 
380,  67  Atl.  279,  14  Ann.  Caa.  1175;    918  and  note 
Jones  T.  Menill,  113  Mich.  433,  71  N.       Note:  34  L.B.A.(KJ3.)  562. 
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faith.*  It  is  elementary  that  a  mere  volunteer  or  trespasser  is  not 
entitled  to  reimbursement  for  improvements  made  by  him ;  •  and  a 
promise  on  the  part  of  the  real  owner  to  pay  for  such  improvements, 
made  after  the  completion  thereof,  has  been  held  to  be  without  con- 
sideration and  hence  unenforceable." 

10.  What  Constitutes  Color  of  Title.— Color  of  title  may  be  defined 
to  be  a  writing,  upon  its  face  professing  to  pass  title,  bat  which  does 
not  do  it,  either  from  a  want  of  title  in  tiie  person  maMng  it,  or 
from  the  defective  conveyance  that  is  used — ^a  title  that  is  imperfect, 
but  not  so  obviously  so  that  it  would  be  apparent  to  one  not  skilled 
In  the  law.*!  It  has  been  declared  that  any  instrument  having  a 
grantor  and  grantee,  and  containing  a  description  of  the  lands  in- 
tended to  be  conveyed  and  apt  words  for  their  conveyance,  gives  color 
of  title.**  Accordingly  it  has  been  held  a  deed  which  is  afterward 
adjudged  to  be  void  and  set  aside  for  want  of  delivery  by  the  grantor 
may  nevertheless  be  regarded  as  color  of  title  on  which  to  found  a 
claim  for  compensation.**  So,  also,  a  tax  deed  may  be  color  of  title 
within  the  meaning  of  the  occupying  claimeint'a  law,  although  it  is 
void  for  reasons  going  to  the  groundwork  of  the  assessment.**  Indeed, 
under  some  statutes  actual  knowledge  of  the  defectiveness  of  the  title 
is  the  criterion  for  determining  the  right  to  invoke  the  statute,  and 
where  there  was  no  actual  knowledge  of  the  defects  in  the  title,  the 
claimant  is  entitled  to  be  reimbursed,  although  the  deed  is  void  upon 
its  face.*'  A  mere  bond  for  a  title,  however,  does  not  constitute  color 
of  title,**  nor  does  an  invalid  certificate  of  homestead  entry,*'  An 
entry  by  a  railroad  company  upon  land  that  had  been  condemned  in 
proceedings  bad  for  that  purpose  has  been  decided  to  be  an  entry  under 
color  of  title,  although  it  subsequently  was  established  that  the  charter 

«.  Note:  37  L.E.A.(N.S.)  919.  Note:  53  L.R.A.  376. 

9.  Seabnry  t.  Stewart,  22  Ala.  207,       11.  Beverly  v.  Burke,  9  Ga.  440,  54 
S8  Am.  Dec  254;  Mahoney  v.  Bost-   Am.  Dec.  351. 

wiek,  96  Gal.  53,  30  Pac.  1020,  31  A.  Note:  48  A.  S.  R.  953. 

S.  R.  176;  Beverly  v.  Burke,  9  Ga.  440,  And  see  generally,  Advirsb  Possas- 

54  Am.  Dec.  351 ;  Rippe  v.  Badger,  sion,  vol.  1,  p.  711  et  seq. 

125  la.  725,  101  N.  W.  642, 106  A.  8.  12.  Note:  81  A.  S.  R.  173. 

B^  336;  Cryer  t.  McGnire,  148  Ky.  IS.  Stewart  v.  Stewart,  90  Wia.  616, 

100,  146  S.  W.  402,  Ann.  Gas.  1913E  63  N.  W.  886,  48  A.  S.  R.  949. 

485;  Frear  v.  Hardenbergh,  5  Johns.  14.  Fitch  v.  Douglass,  76  Elan.  60, 

(N.  Y.)   272,  4  Am.  Dec  356;  Me-  90   Pac.   769,  12   L.RA-(N.S.)    172; 

Kenzie  v.  Gkissner,  22  N.  D.  445,  134  Stewart  v.  Stewart,  90  Wis.  616,  63 

N.  W.  33,  37  L.R.A.(N.S.)  918;  French  N.  W.  886,  48  A.  S.  R.  949. 

V.  Seeley,  7  Watts  (Pa.)  231,  32  Am.  Note:  34  L.RJl.(N.S.)  549. 

Dec.  758;  Honnk  v.  DelagUse,  65  Wis.  15.  Note:  34  LJftA.(N.S.)  55L 

404,  27  N.  W.  171,  66  Am.  Rep.  634.  16.  Eilbnm  v.  Ritchie,  2  CaL  145, 

Note:  62  Am.  Dec  529.  56  Am.  Dec  326;  Hinkley,  etc..  Iron 

10.  Boston    v.    Dodge    1    Blackf.  Co.  v.  Black,  70  Me.  473,  36  Am.  R^. 
(Ind.)  19,  12  Am.  Dec.  205;  Frear  v.  346. 

Hardenber^,  6  Johns.  (N.  T.)  272,       Note:  81  A.  8.  R.  17L 
4  Am.  Deo.  366.  17.  Note:  81  A  S.  B.  17L 
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of  the  company  did  not  authorize  the  condemnation  of  the  land  in 
question.** 

11.  Good  Faith  Generally.^ — ^A  claim  for  compensation  for  improve- 
ments or  betterments  can  be  successfully  asserted  only  by  one  who  is 
a  bona  fide  occupant  or  possessor,  for  it  would  be  manifestly  inequi- 
table to  the  owner  to  make  allowances  for  improvements  to  one  who 
made  the  expenditures  with  a  full  knowledge  of  superior  rights.** 
The  good  faith  which  will  entitle  to  compensation  for  improvements 
has  been  defined  to  mean  simply  an  honest  belief  of  the  occupant  in 
his  right  or  title,'"  and  the  fact  that  diligence  might  have  shown 
him  ^at  he  had  no  title  does  not  necessarily  negative  good  faith  in 
his  occupancy.*  If  the  infirmity  of  the  title  is  apparent  from  an 
inspection  of  the  land  records,  some  jurisdictions  hold  that  the  occu- 
pying claimant  cannot  be  considered  a  possessor  in  good  faith ;  * 
but  in  other  states  constructive  notice  of  title,  such  as  is  implied  from 
the  registry  of  a  deed  is  not  considered  in  itself  sufficient  to  preclude 
an  occupant.*  It  has  been  held  that  one  who  claims  under  a  deed 
which  is  void  because  of  the  want  of  capacity  on  the  part  of  the 
grantor  to  execute  a  deed,  as  for  example,  the  deed  of  a  married 

18.  Mississippi,  etc.,  B.  Co.  ▼.  De-  Deo.  452;  Buck  v.  Martin,  21  S.  C. 
vaney,  42  Miss.  555,  2  Am.  Rep.  608.  590,  53  Am.  Rep.  702;  Johnson  v.  Pe- 

19.  Graham  v.  Connersville,  etc.,  R.  lot,  24  S.  C.  254,  58  Am.  Rep.  253; 
Co.,  36  Ind.  463,  10  Am.  Rep.  56;  Ruffners  v.  Lewis,  7  Leigh  (Va.) 
Killner  v.  Wuchner,  79  la.  722,  45  N.  720,  30  Am.  Dec.  513;  Honzik 
W.  299, 18  A.  S.  R.  392,  8  L.R.A.  289  v.  Delaglise,  65  Wis.  494,  27  N.  W. 
and  note;  Barlow  v.  Bell,  1  A.  K.  171,  56  Am.  Rep.  634;  Barrett  v. 
Marsh.  (Ky.)  246,  10  Am.  Dec.  731;  Stradl,  73  Wis.  385,  41  N.  W.  439,  9 
Pugh  V.  Bell,  2  T.  B.  Mon.  (Ky.)  125,  A.   S.  R.  795. 

15  Am.  Dec.  142;  Boatner  v.  Yentress,  Notes:  12  Am.  Dec.  314;  15  Am. 

8  Mart.  N,  S.  (La.)  644,  20  Am.  Dec.  Dec.  350;  14  A.  S.  R.  53;  81  A.  S.  R. 

266;  Lowry  v.  Erwin,  6  Rob.   (La.)  170;  34  L.R.A.(N.S.)  540. 

192,  39  Am.  Dec.  556,  overruled  on  20.  Gibson  v.  Hutching,  12  La.  Ann. 

another  point  by  Dnpuy  v.  Bemiss,  2  545,  68  Am.  Dec.  772;  Bryan  v.  Coun- 

La.   Ann.   509;   Gibson   v,   Hutchins,  oilman,  106  Md.  380,  67  Atl.  279,  14 

12  La.  Ann.  545,  68  Am.  Dec.  772;  Ann.  Cas.  1175;  Petit  v.  Flint,  etc.,  R. 

Bryan     v.     Councihnan,     106 "    Md.  Co.,  119  Mich.  492,  78  N.  W.  554,  75 

380,    67    Atl.    279,    14    Ann.    Cas.  A.  S.  R.  417;  Cleland  v.  Clark,  123 

1175;  Jones  v.  Merrill,  113  Mich.  433,  Mich.  179,  81  N.  W.  1086,  81  A.  S.  R. 

71  N.  W.  838,  67  A.  S.  R.  475;  Cle-  161  and  note. 

land  V.  Clark,  123  Mich.  179,  81  N.  Notes:  15  Am.  Deo.  351;  81  A.  S. 

W.  1086,  81  A.  S.  R.  161  and  note;  R.  170. 

McQueen  v.   Chouteau,   20   Mo.   222,  1.  Petit  v.  Flint,  etc.,  R.  Co.,  119 

64  Am.   Dec.   178;    Seibel   v.   High-  Mich.  492,  78  N.  W.  554,  75  A.  S.  R. 

man,  216  Mo.  121, 115  S.  W.  987, 129  417. 

A.  S.  R.  502;  ffigginbottom  v.  Ben-  Note:  81  A.  S.  R.  173. 

son,  24  Neb.  461,  39  N.  W.  418,  8  A.  2.  Stewart  v.  Matheny,  66  Miss.  21, 

S.  R.  211;  Cram  v.  Cotrell,  48  Neb.  5  So.  387, 14  A.  S.  R.  538. 

346,  67  N.  W.  452,  58  A.  S.  R.  714;  Notes:  9  A.  S.  R.  805;  81  A.  8.  B. 

Scott  V.  Battle,  85  N,  C.  184,  39  Am.  170. 

Rep.    694;    Crest    v.    Jack,    3    Watts  3.  Shepherd   t.   Jernigan,   51   A^ 

(Pa.)  238,  27  Am.  Deo.  353;  Walker  275,  10  S.  W.  765,  14  A.  S.  R.  5a 

y.  Qoigg,  6  Watts  (Pa.)  87,  31  Am.  See  supra,  par.  10. 
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woman,  is  not  a  posaenor  in  good  faith.*  The  preeumption  is  that 
improvements  maide  by  one  in  possession  under  color  of  title  were 
made  bona  fide,*  and  if  the  circumstances  throw  doubt  upon  the 
claimant's  good  faith,  it  is  a  question  for  the  jury.* 

12.  Notice  of  Adverse  Claim. — According  to  some  authorities  a  bona 
fide  possessor  of  land  is  one  who  not  only  supposes  himself  to  be  the 
true  proprietor  of  it,  but  who  is  ignorant  that  his  title  is  contested 
by  some  other  person  claiming  a  better  right  to  it,  and  after  the  occu- 
pant has  notice  of  such  claim,  he  becomes  a  mala  fide  possessor,' 
even  though  such  notice  is  merely  constructive  record  notice ;  ^  an- 
other line  of  decisions,  however,  takes  the  view  that  one  may  be  a 
possessor  in  good  faith,  though  aware  of  the  adverse  claim,  if  he  has 
reasonable  and  strong  groimds  to  believe  such  claim  to  be  destitute 
of  any  just  or  legal  foundation.'  And  by  express  statutory  provision 
in  some  jurisdictions  a  claimant  who  enters  into  possession  under 
color  of  title  asserted  in  good  faith  is  entitled  upon  eviction  to  com- 
pensation for  all  improvements,  including  those  made  after  knowledge 
of  an  adverse  claim  to  the  premises.**  A  purchaser  who  knows  all 
the  facts  about  an  outstanding  valid  title,  but  who  in  good  faith  mis- 
takes the  law  in  reference  thereto,  has  been  held  not  to  be  a  bona 
fide  purchaser  entitled  to  an  allowance  for  bis  improvements.^^ 

13.  Effect  of  Mistake  as  to  Premises. — It  would  appear  that  in  the 
absence  of  statutory  provisions  therefor,  there  is  no  absolute  right  to 
recover  for  improvements  made  by  mistake  on  the  land  of  an  adjoin- 
ing owner,  provided  the  mistake  is  not  due  to  misleading  acts  or 
declarations  on  the  part  of  the  adjoining  owner.**  But  where  one  of 
two  adjoining  landowners  is  induced  to  make" improvements  in  good, 
faith  on  the  land  of  the  other  by  reason  of  the  latter's  representations 
as  to  the  boundary  line,  he  is  entitled  to  recover  therefor.**  And  it 
has  been  held  that  equity  will  grant  relief  to  a  bona  fide  erector  of  a 
hoiise  on  a  lot  which  he  supposed  he  had  purchased  from  the  real 
owner  as  part  of  a  tract  belonging  to  him,  but  which  on  measure- 
ment being  made  was  foimd  to  be  the  property  of  the  vendor  and 
adjoined  immediately  the  lot  which  he  really  had  bought,  where  it 

4.  Scott  V.  Battle,  85  N.  C.  184,  39  335,  2  Am.  Deo.  721;  Sartain  v.  Ham- 
Am.  Rep.  694.  ilton,  12  Tex.  219, 62  Am.  Dec.  524  and 
6.  Note :  15  Am.  Dec.  351.  note. 

6.  Jones  V.  MerriU,  113  Mich.  433,  Notee:  9  A.  S.  R.  806;  81  A-  S.  E. 
71  N.  W.  838,  67  A.  S.  R.  475.  171;  34  L.R.A.(N.S.)  550. 

Note:  81  A.  S.  R.  170.  10.  Barrett  v.  Stradl,  73  Wis.  386, 

7.  Henderson   v.   Pickett,  4   T.   B.  41  N.  W.  439,  9  A.  S.  R.  795. 
Mon.    (Ky.)    54,   16  Am.   Dec.   130;       Note:  81  A.  S.  R.  172. 

Bryan  v.   Councilman.   106  Md.   380,  11.  Cram  v.  Cotrell,  48  Neb.  646,  67 
67  AtL  27fl,  14  Ann.  Cas.  1175;  N.  W.  462,  58  A.  S.  R.  714;  William- 
Notes:  16  Am.  Dec.  351;  81  A.  S.  son  v.  Jone»,  43  W.  Va.  562,  27  S.  E. 
B.  171.  411,  64  A.  S.  K.  891,  38  L.RJi.  694. , 

8.  Williamson  v.  Jones.  43  W.  Ya.  Note:  81  A.  S.  R.  171, 

562,  27  S.  £.  ait  64  A.  S.  R.  891,  38      12.  Notes:  81  A.  8.  R.  172; 
L.R.A.  694.  Cas.  1914A  238. 

9.  Whitledge  v.  Wait,  Sneed  (Ky.)       IS.  Nota:  Ann.  Oae.  1914A  23& 
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appeared  that  the  vendor  stood  silently  by  and  saw  the  erector  prog- 
ressing with  the  work  and  permitted  him  to  continue  therein,  as  such 
silence  amounted  to  fraud  aa  to  the  erector  although  actual  fraud 
was  not  contended,  and  there  was  no  evidence  that  the  vendor  had 
any  suspicion  that  the  erection  was  on  his  lot.**  The  betterment 
acts,  it  haa  been  held,  do  not  afford  a  remedy  to  one  who  mistakes 
the  location  of  his  own  lot  and  erects  improvements  on  the  adjoin- 
ing property,  on  the  strength  of  his  own  survey  and  notwithstanding 
warnings  as  to  the  true  ownership,  the  reason  for  the  holding  being 
that  such  a  claimant  does  not  have  color  of  title.*'  Nor  is  one  who 
claims  under  a  deed  which  gives  him  the  means  of  knowing  the 
limits  of  the  land  conveyed  by  a  possessor  in  good  faith  under  color 
of  title  when  asking  for  improvements  made  by  him  on  realty  with- 
out the  limits  of  his  deed,** 

14.  Estoppel  of  Owner  to  Deny  Right  to  Compensation. — Independ- 
ent of  statute,  it  is  a  rule  in  equity  that  if  the  owner  of  land  stands 
by  and  permits  another  to  expend  his  money  in  improving  it,  he  may 
be  compelled  to  surrender  his  title  on  receiving  compensation,  or 
else  to  pay  for  the  improvements,  where  he,  by  his  conduct,  encour- 
aged the  other  to  make  the  improvements,  or  so  conducted  himself 
while  they  were  being  placed  upon  the  land  as  to  make  it  a  fraud  in 
him  to  take  them  without  paying  their  value.*'  In  these  cases  there 
is  always  some  ingredient  which  would  make  it  a  fraud  in  equity  for 
the  owner  of  the  land  to  insist  on  his  legal  right ;  **  and  mere  silence 
on  his  part  while  the  improvements  are  being  made  will  not,  it  seems, 
be  sufficient  to  relieve  oqe  who  is  perfectly  acquainted  with  his  rights, 
or  has  the  means  of  becoming  so.**  If,  however,  the  owner  of  the 
land  has  knowledge  that  the  improvements  are  being  made  upon  his 
premises,  and  if  the  means  of  knowledge  is  closed  to  the  claimant, 
the  silence  of  the  landowner  will  render  him  liable  to  compensate  the 
claimant  for  the  improvements.**  It  has  also  been  held  that  the 
title  of  the  real  owner  may  be  postponed  as  to  improvements  made 

14.  McKelway  v.  Armour,  10  N.  J.  L.R.A.  801;  Parker  v.  Daly,  58  Ore. 

Eq.  115,  64  Am.  Dec.  445.  564,  114  Pac.  926,  115  Pac.  723,  34 

Note:  31  Ann.  Caa.  1914A  239.  L.R.A.(N.S.)    545;    Crest  v.  Jack,  3 

16.  Folta  V,  Alford,  102  Ark.  191,  Watts   (Pa.)   238,  27  Am.  Dec.  353; 

143  S.  W.  905,  Ann.  Gas.  1914A  236  Metcalf  v.  Hart,  3  Wyo.  513,  27  Pac. 

and   note;    Sartain   v.    Hamilton,   12  900,  31  Pac.  407,  31  A.  S.  R.  122. 

Tez.  219,  62  Am.  Dec.  524.  Note:  81  A.  S.  R.  175. 

Note:  81  A.  S.  R.  172-  18.  Crest  v.  Jack,  3  Watts   (Pa.) 

16.  Note:  14  A.  S.  R.  53.  238,  27  Am.  Deo.  353. 

17.  Bradley  v.  Snyder,  14  III.  263,  19.  Casey  v.  Inloes,  1  Gill  (Md.) 
58  Am.  Dec.  564  and  note;  Williams  430,  39  Am.  Dec.  658;  Tongue  t.  Nnt- 
V.  Vanderbilt,  146  IlL  238,  34  N.  E,  weU,  17  Md.  212,  79  Am.  Dec.  648; 
476,  36  A.  S.  R.  486,  21  b.R.A.  489;  Crest  v.  Jack,  3  Watts  (Pa.)  238,  27 
Davis  y.  Simpson,  5  Har.  &  J.  (Md.)  Am.  Dec.  353. 

147,   9    Am.    Dec.    500;    Pomeroy   v.       20.  Tongue  v.  Nntwell,  17  Md.  21^ 
Lambeth,  36  N.  C.  65,  36  Am.  Dec.  79  Am.  Deo.  'US  and  note. 
33;  Finlayson  v.  Finlayson,  17  Ore.      Note:  9  A.  8.  &.  805. 
3«7,  21  Pac  57,  11  A.  S.  B.  836,  3 
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on  the  faith  of  an  actual  disclaimer  of  title  by  him,  even  in  the  absence 
of  fraud,  on  the  equitable  principle  that  where  a  loss  must  necessa- 
rily fall  on  .one  of  two  innocent  persons,  it  shall  be  borne  by  him 
whose  act  occasioned  it.* 

15.  Heasore  of  Compensatioa. — ^Inasmuch  as  the  right  to  compen- 
sation for  improvements,  whether  in  courts  of  law  or  chancery,  and 
whether  with  or  without  the  aid  of  a  statute,  is  founded  upon  the 
equitable  principle  that  one  man  shall  not  appropriate  a  benefit  derived 
from  another's  labor  or  expenditure  without  paying  him  for  it,  the 
measure  of  compensation  is  the  benefit  to  tlie  owner  of  the  land. 
However  great  may  have  been  the  expenditures  of  the  occupant,  if 
they  have  not  made  the  premises  more  valuable  to  the  owner,  the 
latter  is  imder  no  just  or  equitable  obligation  to  make  compensation. 
It  follows  that  the  measure  of  compensation  is  not  the  original  cost 
of  the  improvements  but  the  actual  enhancement  in  value  of  the 
land  by  reason  of  the  improvements  made  thereon.'  For  the  same 
reason,  interest  on  the  cost  of  the  improvements  will  not  be  com- 
puted in  favor  of  the  claimant.*  On  the  other  hand,  it  is  held  that 
the  real  owner  may  set  off  against  the  claim  for  compensation  rent 
for  the  property  during  the  adverse  holding,*  though  it  seems  that 
rents  and  profits  may  not  be  charged  on  the  improvements.' 

lU.  RsMEDiBS  OF  Occupant 

16.  In  General. — ^As  hereinbefore  stated,  in  the  absence  of  statute, 
one  who  makes  improvements  on  the  land  of  another  is  without  rem- 
edy at  law,  except  where  compensation  therefor  is  claimed  by  way 
of  set-off  in  an  action  by  the  owner  for  mesne  profits.*    In  equity,  on 

1.  Robinson  ▼.  Justice,  2  Pen.  ft  W.  385,  41  N.  W.  439,  9  A.  8.  R.  796  and 
(Pa.)  19,  21  Am.  Dee.  407-  note. 

2.  Thomas  v.  Maleom,  39  6a.  328,  Notes:  15  Am.  Dec.  352;  8  L.R.A. 
99  Am.  Dec.  459;  Williams  v.  Van-  290. 

derbilt,  145  lU.  238,  34  N.  E.  476,  36  3-  CKbson  v.  Fields,  79  Kan.  38,  98 

A.  S.  R.  486,  21  L.R.A.  489:  Pugh  v.  Pac  1112,  131  A.  S.  R.  278,  17  Ann. 

Bell,  2  T.  B.  Mon.  (Ky.)  125, 15  Am.  C"-  ^^>  20  L.R.A.(N.S.)  378;  Pugh 

DeJ.'  142;  Pet"  v!  S^  J^  R   Co.,  -■  BcU.  2  T    B   Mon.  (Ky.)  125,  15 

119  Mich.  492,  78  N.  W.  564,  75  A.  .S.  ^^^^«T'sF^^R^' iters'  R 
R.  417;  Cleland  v.  Clark,  123  Mich.  fA„^'  '"®'  ®  ^-  ^-  ^^'  "  ^-  "*•  **• 
179,  81  N.  W.  1086  81  A.  S.  ^  161 ;   «»J;  ^obin  v.  Spann,  85  Ark.  556, 109 

V'T^.J!-  =?T^'  i"^  ?;  J-„^-^  ^  s.  w.  534,  le  l  r.a.(n.s.)  672;  Gib- 

N.  E.  571,  59  Am.  Rep.  519;  Moore  v.  goj,  ^  Melds,  79  Kan.  38,  98  Pac. 
WUliamson,  10  Rich.  Eq.  (8.  C.)  323,  ni2,  131  A.  S.  R.  278,  17  Ann.  Cas. 
73  Am.  Dec.  93;  Johnson  v.  Pelot,  24  405,  20  L.RjL.(N.8.)  378. 
8.  C.  255,  58  Am.  Rep.  253;  Vaughan  5.  Gibson  v.  Fields,  79  Kan.  38,  98 
V.  Cravens,  1  Head.  (Tenn)  108,  73  Pac  1112,  131  A.  8.  R.  278,  17  Ann. 
Am.  Dec.  163;  Curtis  v.  Brannon,  98  Cas.  405,  20  LJl.A.(N.S.)  378;  WU- 
Tenn.  153,  38  S.  W.  1073,  69  L.R.A.  liamfion  ▼.  Jones,  43  W.  Ya.  562,  27  8. 
760:  Ward  v.  Ward,  40  W.  Va.  611,  E.  411,  64  A-  S.  R.  891,  38  L.VUL 
21  8.  E.  746,  62  A.  8.  R.  911,  29  694. 
LuRA.  449;  Barrett  ▼.  Stndl,  7S  Wk.       6.  See  mpn,  par.  S. 
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the  other  hand,  the  right  to  full  compensation  ia  recognized  where 
the  real  owner  comes  into  equity  to  enforce  hia  right  against  the  claim- 
ant, and  in  a  few  jurisdictions  affirmative  equitable  relief  will  be 
given  at  the  suit  of  the  claimant.'  Under  the  betterment  acts  of  a 
number  of  the  states  recovery  may  be  had  in  a  direct,  affirmative 
proceeding  against  the  land  owner,*  but  one  who  seeks  to  recover 
such  an  act  brings  himself  within  liie  statute  and  pursues  the  statu- 
tory remedy.*  It  has  sometimes  been  held  that  such  a  statute  con- 
templates antecedent  litigation  to  recover  the  land  from  the  occu- 
pant before  he  can  claim  an  allowance  for  his  improvements,**  and  the 
fact,  that  the  claimant  has  not  delivered  possession  of  the  improve- 
ments to  the  owner  does  not,  it  seems,  affect  his  right  to  bring  an 
action  to  recover  their  value.**  In  other  states,  even  under  betterment 
acts  or  occupying  claimant  acts,  the  claim  for  improvements  must 
be  made  in  the  same  action  by  which  the  owner  seeks  to  recover 
the  land;  **  and  it  has  been  held  that  the  landowner  cannot,  after  a 
recovery  upon  his  legal  title,  be  compelled  by  a  bill  in  equity  to 
account  for  the  value  of  the  improvements  placed  upon  the  land  by 
the  defendant,  nor  can  an  occupying  claimant,  who  is  made  a  defend- 
ant in  an  action  to  quiet  title  in  another,  set  up  his  claim  for  improve- 
ments in  that  action.**  Nor,  when  the  claimemt  is  in  po^ession  of 
the  premises  and  cannot,  under  the  occupying  claimant's  act,  be 
deprived  thereof  without  payment  for  the  improvements  made  by 
him,  can  he  recover  their  value  in  an  action  for  damages  for  breach 
of  covenant  of  title.**  It  is  no  defense  to  an  occupant's  claim  for 
compensation  for  improvements  under  a  betterment  act  that  the  owner 
of  the  land  ia  an  infant.** 

17.  Owner's  Option  to  Take  Land  or  Its  Value. — ^A  feature  of  some 
of  the  betterment  laws  is  an  option  given  to  an  owner  of  land,  after 
a  recovery  in  ejectment  or  other  action,  either  to  take  the  land  on 
paying  for  the  improvements,  or  to  taJce  the  amount  of  its  value 
in  money  without  the  improvements.  This  secures  to  the  owner  the 
property  in  the  land,  and  at  the  same  time  protects  the  occupying 
claimant  in  his  equitable  claim  to  credit  for  his  improvements,  and 
is  constitutional ;  **  but  a  provision  for  a  transfer  of  the  land  to  the 
occupying  claimant  without  the  consent  of  the  owner  would  plainly 
violate  the  constitutional  guaranty  as  to  private  property.    The  pos- 

7.  See  inpra,  par.  6.  18.  See  snpra,  par.  7.    And  see  also 

8.  Note:  81  A.  S.  B.  168.    See  sa-  EjxcfTHSNT,  voL  9,  p.  953  et  seq. 
pra,  par.  7.  13.  Note:  81  A.  S.  R.  173. 

9.  Notes:  81  A.  S.  B.  169;  63  L.RJL  14.  Webb  v.  Wheeler,  80  Neb.  438, 
337.  114  N.  W.  636, 17  L.R.A.(N.S.)  117a 

10.  Notes:  14  A.  S.  R.  53;  81  A.  S.      16.  Note:  81  A.  S.  R.  174. 

R.  174.  16.  Leightoa    v.    Yonng,    52    Fed. 

11.  Wilkee  v.  DaWee,  8  Waah.  112,  439,  10  U.  S.  App.  298,  3  C.  a  A. 
36  Pac.  611,  23  L.R.A.  103.  176,  18  L.R.A.  266. 
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aessor  Femains  tihe  owner  of  his  improvements  until  the  landowner 
makes  his  election,  and  if,  after  an  election  to  take  the  land,  the 
owner  fails  to  pay,  within  the  time  prescribed  by  statute,  the  amount 
awarded  to  the  occupant  for  improvements,  it  has  been  decided  that 
the  title  becomes  vested  in  the  occupant.*' 

18.  Pleading. — ^A  claim  for  betterments  must  show  their  nature.'* 
When  it  is  required  to  be  made  in  the  same  action  by  which  the 
owner  seeks  to  recover  the  land,  the  time  for  filing  the  claim  varies 
in  different  jurisdictions.  In  some  the  defendant  must  assert  his 
right  by  proper  averments  in  his  answer,  or  he  is  precluded  from 
doing  so  at  the  trial;  **  in  others  the  claim  must  be  filed  before  ver- 
dict,** before  or  at  the  time  of  entry  of  judgment  for  the  plaintiff,* 
or  before  the  judgment  is  executed.*  Under  some  statutes,  it  has 
been  held  that  where  claim  for  improvements  is  made  by  a  defend- 
ant in  ejectment,  whether  set  up  as  a  counterclaim  or  made  after 
verdict  and  before  judgment,  he  is  entitled  to  have  the  issue  tried 
by  a  jury  before  judgment.* 

19.  Evidence. — In  an  action  to  recover  for  improvements,  the  value 
of  the  land  without  the  improvements  must  be  shown,  since  the  claim- 
ant's right  is  only  to  recover  the  difference  between  the  value  of  the 
land  with,  and  its  value  without,  improvements;  *  obviously,  evidence 
of  the  value  of  the  land  with  the  improvements  thereon  is  also  essen- 
tial.' Evidence  of  the  cost  of  improvements,  irrespective  of  their 
effect  upon  the  value  of  the  land,  should  be  excluded,*  and  evidence 
itierely  tending  to  show  that  improvements  of  some  considerable  value 
had  been  placed  on  the  land  is  insufficient  to  warrant  sending  the 
case  to  the  jury.' 

20.  Lien  for  Improvements. — In  the  absence  of  specific  statutory 
provision  therefor,  it  would  seem  that  one  who  claims  compensation 
for  improvements  made  on  another's  land  has  not  at  law  a  lion  on 
the  property  to  secure  the  payment  of  the  compensation.  Courts 
of  equity,  however,  in  awarding  compensation  for  improvements,  have 
sometimes  decreed  that  the  amount  due  shall  be  a  lien  on  the  prem- 

17.  Note:  81  A.  S.  R.  175.     And      S.  Note:  14  A.  S.  R.  64. 

■ee  EjBoncmrr,  voL  9,  p.  953  et  seq.         4.  HaD  v.  Boatwri^t,  58  S.  C.  544, 

18.  Note :  81  A.  S.  R.  174.  36  S.  E.  1001,  79  A.  8.  R.  864. 

19.  Keane  v.  Connovan,  21  Cal.  291,      Note:  81  A.  S.  R.  178. 

82  Am.  Dec.  738;  Moss  v.  Shear,  25  „  A  ^  ^'  i5^  ^^'     xt^^I:' 

cat  M,  ap  Ajn.  vw.  iHu  58  S.  C.  644,  36  S.  E.  1001,  79  A.  S. 

Note:  15  Am.  Dec.  352.  ^  gg^           '                       ^ 

20.  LivMmore  v.  Bontelle,  11  Gray      g   cicland  v.  Clark,  123  Mich.  179, 
(Maas.)  217,  71  Am.  Dec.  708.  ^1  N.  W.  1086,  81  A.  8.  R.  161  and 

1.  Note:  81  A.  S.  R.  173.  ^ote. 

2.  Holt  V.  Conch,  125  N.  C.  456,  34       Note:  14  A-  8.  R.  53. 

S.  E.  703,  74  A.  8.  R.  648.  7.  HaU  ▼.  Boatwris^t,  68  8.  C.  644, 

Note:  81  A.  8.  R.  173.  36  8.  B.  1001,  79  A.  8.  R.  864. 
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ises;  *  and  in  aome  jurisdictions  a  legal  lien  has  been  created  by  statute 
in  such  case.'  The  amount  of  such  lien  is  the  value  of  the  improve- 
ments, lees  a  reasonable  deduction  for  the  use  of  the  land.*' 


8.  Tinnin  ▼.  Blown,  98  Miss.  378,  L.RJk.  266;  Barrett  t.  Stradl,  73  Wis. 
53  So.  780,  Ann.  Cas.  1913A  1081;  385,  41  N.  W.  439,  9  A.  S.  B.  795. 
Gilbert  v.  Feteler,  38  N.  Y.  165,  97  And  see  generally,  Lisns. 
Am.  Dee.  785.  10.  Bucker   t.    Abell,    8    B. 

9.  Leif^ton  v.  Yoong,  52  Fed.  439,  (Ey.)  666,  48  Am.  Deo.  406. 
10  D.  S.  App.  298,  3  0.  C.  A.  176,  18 
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1.  Deflnition  and  General  Prineiples 

2.  Elements  of  Offense  in  OoMtal 

3.  Relationship  of  Parties 

4.  Knowledge  of  Relationship 
6.  Consent  to  Intercourse 

6.  Indictment 

7.  Prosecutrix  as  Aceompliea 

8.  Evidence 

9.  Defenses 

10.  Attempt  to  Commit  Incest 


L  Definition  and  General  Principles. — Incest  is  defined  aa  sexual 
intercourse  either  under  form  of  marriage  or  without  it,  between 
persons  too  nearly  related  in  consanguinity  or  affinity  to  be  entitled 
to  intermarry.*  Marriage  between  persons  nearly  related  is  prohib- 
ited in  every  Christian  country,  and  incest  has  been  forbidden  to 
some  extent  by  general  custom  from  the  earliest  times,  and  by  people 
very  little  advanced  in  civilization.  It  is  generally  agreed  that  a 
marriage  between  persons  in  the  direct  lineal  line  of  consanguinity, 
and  also  between  a  brother  and  sister,  is  unlawful  as  agarost  the 
law  of  nature  independent  of  any  church  canon,  or  statutory  prohibi- 
tion. Hus  arises  from  the  iostitution  of  ih«  family,  the  ba^  of  civil- 
ized society,  and  the  rights,  duties,  habits,  and  affections  flowing  from 
that  relation.  Family  intermfuriages  and  domestic  licentiousness 
would  inevitably  confuse  parental  and  filial  duties  and  affections, 
and  .corrupt  the  moral  SMitimentB  of  mankind.  Christian  nations 
generally,  going  beyond  the  family  circle,  and  following  with  greater 
or  less  accuracy  the  Levitical  law,  have  by  specific  enactment,  pro- 
hibited marriages  between  more  remote  edlateral  kindred  related 
Mther  hy  blood  or  marriage.'    Incest  was  not  indictable  at  common 

1.  State  T.  Brown,  47  Ohio  St.  102,  S.  State  t.  Tndcer,  174  Ind.  715,  93 
33  N.  B.  747,  21  A.  8.  H.  790;  State  N.  E.  3,  Ann.  Cas.  1913A  100,  31 
▼.  Nakashima,  82  Wadi.  686, 114  Pm.  L.R.A.(N.S.)  772.  And  see  Mabri- 
804,  Ann.  Cm.  11020  220.  aqx. 
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law,  bat  was  punished  by  the  ecclesiastical  courts  as  an  offense  against 
good  morals.*  Statutes  in  force  generally  throughout  this  country 
make  it  a  crime  punishable  by  a  term  in  the  penitentiary.*  The 
provisions  of  these  statutes  vary  somewhat,  but  their  general  tenor 
is  to  prohibit  and  pimish  sexual  intercourse  either  habitual  or  in  a 
single  instance,  between  persons  within  certain  specified  degrees  of 
relationship;  the  propinquity  of  kinship  requisite  to  constitute  the 
offense  being  generally  declared  to  be  that  within  which  the  parties 
are  forbidden  to  marry.'  Under  these  statutes  convictions  have  been 
had  in  cases  of  father  and  daughter,'  mother  and  son,^  brother  and 
sister,^  uncle  and  niece,*  uncle  and  half-niece,*"  father  and  illegiti- 
mate daughter,**  step-father  and  step-daughter,**  brother-in-law  and 
sister-in-law,*'  and  brother  and  deceased  brother's  widow.** 

2.  Elements  of  Offense  in  General. — The  essential  fact  of  the  crime 
is  illicit  carnal  connection.  The  same  offense  which  but  for  the 
relationship  between  the  parties  might  constitute  fornication,  seduc- 
tion, adultery  or  rape,  under  different  circumstances,  becomes  also 
incest,  when  the  parties  to  the  illicit  act  are  within  the  prohibited 
degrees  of  relationship;  and  it  has  been  intimated  that  an  acquittal 
on  the  charge  of  fornication  is  a  good  plea  in  bar  of  a  subsequent 
indictment  for  the  same  act  charging  incest.*'  It  has  been  held  that 
rape  and  incest  cannot  be  committed  by  the  same  act,  as  the  one 
implies  assent  and  the  other  force  and  that  under  an  indictment 
charging  incest  alone  evidence  of  violence  is  inadmissible.*'     The 

8.  Tagert  v.  State,  143  Ala.  88,  39  8.  Note:  111  A.  S.  E.  26. 

So.  293,  111  A.  S.  E.  17  and  note;  9.  State  v.  Brown,  47  Ohio  St.  102, 

.  Cecil  V.  Com.,  140  Ky.  717, 131  S.  W-  23  N.  E.  747,  21  A.  S.  E.  790. 

781,  Ann.  Cas.  1912B  501;   State  v.  10.  Simon  v.  State,  31  Tex.  Crim. 

Jarvis,  20  Ore.  437,  26  Pao.  302,  23  186,  20  S.  W.  399,  716,  37  A.  S.  E. 

A.  S.  E.  141.  802. 

Note:  21  Ann.  Cas.  1257.  Note:  111  A.  S.  E.  21. 

4.  Notes:  111  A.  S.  B.  17,  21  Ann.  11.  Clark  v.  State,  39  Tex.  Crim. 
Cas.  1257.  179,  46  S.  W.  576,  73  A.  S.  E.  918. 

5.  State  V.  Harris,  149  N.  C.  513,  12.  Lipham  v-  State,  125  Ga.  52,  53 
62  S.  E.  1090, 128  A.  S.  R.  669;  State  S.  E.  817,  114  A.  S.  E.  181,  5  Ann. 
9.  Brown,  47  Ohio  St.  102,  23  N.  B.  Cas.  66;  Baumer  v.  State,  49  Ind.  544, 
747,  21  A.  S.  E.  790;  Chinn  v.  State,  19  Am.  Eep.  691;  Freeman  v.  State, 
47  Ohio  St.  575,  26  N.  E.  986,  11  11  Tex.  App.  92,  40  Am.  Rep.  787; 
L.R.A.  630  and  note;  State  v.  Jarvis,  Compton  v.  State,  13  Tex.  App.  271, 
20  Ore.  437,  26  Pac.  302,  23  A.  S.  B.  44  Am.  Eep.  703. 

141;  Dinkey  v.  Com.,  17  Pa.  St  126,      Note:  111  A.  S.  E.  22. 
55  Am.  Dec.  542;  SheUy  v.  State,  95      13.  Note:  111  A.  S.  E.  22. 
Tenn.  152,  31  S.  W.  492,  49  A.  S.  E.       14.  Note:  111  A.  S,  E.  22. 
926;  State  v.  Wyman,  59  Vt  527,  8       15.  Dinkey  v.  Com.,  17  Pa.  St.  126, 
Atl.  900,  59  Am.  Eep.  753.  65  Am.  Dec.  542.    As  to  the  doctrine 

Notes:  111  A.  S.  B.  17;  21  Ann.  of  former  jeopardy  generally,  see 
Cas.  1257.  Cbihinaii  Law,  voL  8,  p.  134  et  seq. 

6.  Note:  111  A.  S.  E.  21.  16.  State  V.  Ellis,  74  Mo.  385,  41 

7.  State  V.  Pmitt,  202  Mo.  49,  100  Am.  Rep.  321  (oTerroIed,  however,  by 
S.  W.  431, 10  Ann.  Cas.  654.  State  v.  Hainey,  168  Mo.  167,  67  S. 
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weight  of  reasoax  and  aathority,  however,  is  otherwise.  It  is  a  gea- 
eial  rule  of  criiaiiial  law  that  the  greater  crime  always  includes  the 
less,  and  this  is  the  rule  in  regard  to  incest  committed  by  force,  as 
adopted  in  a  majority  of  the  cases,  which  maintain  that  every  ele- 
ment of  the  crime  of  incest  may  exist  as  against  one  party  to  the 
sexual  act,  though  the  other  did  not  consent  thereto,  an'd  though 
the  act  was  accompanied  by  such  force  as  would  render  the  man 
also  guilty  of  rape.^'  As  the  offense  is  purely  statutory,  the  lan- 
guage of  the  statute  is  of  first  importimce  in  determining  whether 
or  not  a  Adolation  of  law  has  occurred.^^  Some  of  the  statutes  expressly 
provide  that  the  intercourse  occur  between  persons  "knowing  of  their 
relationship"  etc.  Here  of  course  knowledge  must  be  proven,  as  it 
is  made  an  essential  ingredient  of  the  crime.^'  This  wUl  be  treated 
more  at  length  hereafter.**  By  the  weight  of  authority  penetration 
must  be  shown,  but  emission  need  not  be,  and  in  those  jurisdictions 
where  emission  is  held  essential,  the  difficulty  of  makiiig  proof  of 
it  has  driven  the  courts  to  the  expedient  of  supplying  it  by  an  infer^ 
ence  thereof  from  the  fact  of  penetration.  But  such  an  inference 
could  only  be  justified  when  the  sexual  act  is  shown  to  have  been 
completed,  and  as  the  object  of  such  legislation  is  the  promotion  of 
domestic  peace  and  social  purity,  which  are  as  likely  to  be  disturbed 
by  an  interrupted  act  where  penetration  alone  has  occurred,  as  by  a 
completed  act,  most  courts  hold  that  emission  is  not  an  essential  ele- 
ment of  the  crime.^  The  consequence  of  an  abortive  attempt  without 
penetration  is  treated  later  in  this  article.*  The  age  of  the  female  is 
not  an  element  of  the  offense,  nor  is  it  necessary  that  she  have 
reached  the  age  of  puberty.* 

3.  Relationship  of  Parties. — Some  of  the  statutes  specify  the  degree 
of  relationship  inhibited,  in  specific  terms,  as  parent  and  child,  brother 
and  sister,  uncle  and  niece,  step-parents  and  step-children,  etc; — 
while  others  are  more  general  in  their  language,  as  nearer  than 
cousins,  or,  those  forbidden  by  law  to  intermarry.     Most  of  them 

W.   620,   57   LJI.A.   846) ;   State  ▼  3,  Aim.  Caa.  1913A  100  and  note,  31 
JarviB,  20  Ore.  437,  26  Pao.  302,  23  L.R.A.(N.S.)  772  and  note. 
A.  8.  R.  141.  20.  See  infra,  par.  4. 

17.  Smith  T.  State,  108  Ala.  1,  19  1.  State  v.  Judd,  132  la.  296,  109 
So.  306,  54  A.  S.  R.  140;  State  ▼.  N.  W.  892,  11  Ann.  Gas.  91  and  note. 
Chambers,  87  la.  1,  53  N.  W.  1090,  43.  In  State  v.  Hainey,  168  Mo.  167,  67 
A.  S.  E.  349;  Compare  Stewart  v.  8.  W.  620,  57  L.R.A.  846,  it  is  said 
State,  35  Tex.  Crim.  174,  32  S.  W.  that  the  doctrine  that  emission  is  es- 
766,  60  A.  S.  R.  35  and  note.  sential  in  incest  is  not  recogpnized  any- 

Note:  111  A.  S.  R.  27.  where  in  this  conntry  except  Ohio. 

And  see  infra,  par.  8.  2.  See  infra,  par.  9. 

18.  State  v.  Wyman,  59  Vt.  527,  8  8.  Dixon  v.  State,  147  Ala.  91,  41 
AH.  900,  59  Am.  Rep.  753.  So.  734, 119  A.  S.  R.  57, 10  Ann.  Cas. 

10.  Tagert  v.  State,  143  Ala.  88,  39  957. 
So.  293,  111  A.  6.  R.  17  and  note;      Note:  27  L.ILA.(N.S.)  872. 
State  v.  Tucker,  174  lad.  715,  93  N.  B. 
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extend  the  prohibition  to  relatives  by  affinity  as  well  as  to  thoae  of 
consanguinity.  Consanguinity  is  relationship  by  blood,  and  affinity 
that  by  marriage;  a  husband  is  related  by  affinity  to  all  the  consan- 
guinei  of  his  wife  and  vice  versa.  The  consanguinei  of  the  wife  are 
the  affines  of  the  husband,  and  the  consanguinei  of  the  husband  are 
the  affines  of  the  wife;  but  the  affines  of  the  wife  are  not  those  of 
the  husband,  nor  are  the  affines  of  the  husband  those  of  the  wife. 
Affinity  is  defined  to  be  "that  tie  which  arises,  in  consequence  of 
marriage,  betwixt  one  of  the  married  pair  and  the  blood  relatives 
of  the  other;"  and  the  rule  of  computing  its  degrees  is  that  the  rela- 
tions of  the  husband  stand  in  the  same  degree  of  affinity  to  the  wife 
in  which  they  are  related  to  the  husband  by  consanguinity;  which 
rule  holds  also  in  the  case  of  the  wife's  relations.  Thus  where  one 
is  brother  by  blood  to  the  wife,  he  is  brother-in-law,  or  brother  by 
affinity  to  the  husband.  But  there  is  no  affinity  between  the  hus- 
band's brother  and  the  wife's  sister,  which  is  called  affinitas  affinitatis. 
A  husband  is  related  by  affinity  to  his  wife's  brother,  but  not  to  that 
brother's  wife,  and  sexual  intercourse  between  them  is  not  incest, 
under  a  statute  forbidding  sexual  intercourse  between  "nearer  of 
kin  by  consanguinity  or  affinity  than  cousins."  *  Two  men  marry- 
ing sisters  become  related  to  each  other  in  the  second  degree  of  affin- 
ity; as  their  wives  are  related  in  the  second  degree  of  consanguinity.' 
Step-parents  are  related  by  affinity  to  their  step-children,  and  sexual 
intercourse  between  them  is  incestuous  under  statutes  including  rela- 
tionship by  affinity,  but  not  where  the  statute  is  restricted  to  consan- 
guinity.* But  there  is  no  affinity  between  the  blood  relations  of  one 
spouse,  and  the  blood  relations  of  the  other.'  Death  of  either  spouse 
without  issue  between  them  sun'iving,  severs  the  tie  of  affinity.'  A 
statute  providing  "If  any  person  shall  be  guilty  of  begetting  an  ille- 
gitimate child  on  the  body  of  his  wife's  sister,  he  is  guilty  of  felony" 
etc.,  was  construed  to  mean  that  the  wife  be  living  at  the  time  the 
offense  is  committed;  and  where  it  appeared  that  the  wife  had  died 
before  the  illicit  intercourse  between  the  husband  and  sister,  a  con- 
viction was  reversed,  the  court  declaring  that  the  legislation  was 
aimed  at  intercourse  between  relations,  and  that  after  the  death  of 
the  wife  the  relationship  of  affinity  between  the  husband  and  sister 
ceased  and  they  again  became  strangers.'  And  so  under  a  statute 
punishing  intercourse  between  step-father  and  step-daughter,  it  was 
held  that  incest  could  not  be  committed  between  them  after  the  death 
of  the  step-daughter's  mother;  it  being  declared  that  dissolution  of 

4.  Chinn  ▼.  State,  47  Ohio  St.  575,  8.  Tagert  v.  State,  143  Ala.  88,  39 

26  N.  E.  986,  11  L.B.A.  630  and  note.  So.  293,  111  A.  S.  B.  17  and  note; 

Note:  111  A.  S.  R.  22.  Johnson  ▼.  SUt«,  20  Tex.  App.  609,  64 

'     5.  Note:  11  L.BJ^.  630.  Am.  Bep.  636. 

6.  Note:  111  A.  S.  B.  22.  9.  Wilson  ▼.  State,  100  Tenn.  596^ 

7.  Note:  11  LJI.A.  630.  46  8.  W.  461,  66  A.  S.  R.  789. 
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the  marriage  tie  between  the  step-father  and  the  girl's  mollier,  either 
by  death  or  divorce,  terminates  the  relation  of  step-father  and  step-  < 
daughter. *•  If,  however,  issue  of  the  step-father  and  the  mother, 
survive  the  mother,  the  relationship  between  step-father  and  step- 
daughter continues;  and  so  in  a  prosecution  under  a  statute  defining 
incest  as  sexual  intercourse  between  persons  within  the  degrees  of 
relationship  within  which  marriages  are  forbidden,  and  another  stat- 
ute declaring  that  no  man  shall  marry  the  daughter  of  hia  wife; 
where  it  appeared  that  the  wife  was  dead,  and  the  accused  had  mar- 
ried her  daughter  by  a  former  husband,  but  it  further  appeared  that 
the  deceased  wife  left  children  by  the  accused,  also  surviving;  a  judg- 
ment of  conviction  was  aflSrmed.^^  Under  a  statute  providing  that 
"If  any  uncle  shall  have  sexual  intercourse  with  his  niece"  etc.,  it 
shall  be  incest  it  was  held  that  a  marriage  between  an  uncle  and  a 
niece  the  daughter  of  his  wife's  sister,  both  of  whom  were  living,  was 
not  incestuous.  In  this  instance  the  statute  was  construed  in  connec- 
tion with  another  which  provided  that  persona  not  nearer  of  kin 
than  second  cousins  might  intermarry  and  the  word  kin  was  held 
to  mean  blood  kin,  relations  by  consanguinity  and  not  affinity.^'  Gen- 
erally, relations  of  the  half  blood  are  included  as  well  as  the  whole 
blood,  under  statutes  using  the  word  "brother,"  "sister,"  etc.**  It  is 
not  necessary  that  the  relationship  between  the  parties  be  legitimate; 
an  illegitimate  child  is  included  in  the  word  "child."  Thus  the 
crime  may  be  committed  between  illegitimate  children  of  the  same 
parents;  it  may  be  committed  by  a  father  with  his  natural  daughter; 
and  generally  it  may  be  committed  between  illegitimate  relations  of 
any  kind  within  the  degree  of  relationship  in  which  they  are  prohib- 
ited from  intermarrying.** 

4.  Knowledge  of  Relationship. — It  has  been  said  that  knowledge  of 
the  relationship  between  the  parties  to  the  illicit  act  at  least  on  the 
part  of  the  person  on  trial  is  essential  to  criminal  responsibility,*' 
and  this  is  unquestionably  so  where  the  statute  defines  incest  as  sexual 
intercourse  between  certain  persons  "having  knowledge  of  their  rela- 

10.  Johnson  v.  State,  20  Tex.  App.  Cas.  66;  Cecil  v.  Com.,  140  Ky.  717. 
609,  54  Am.  Rep.  535.  131  S.  W.  781,  Ann.  Cas.  1912B  501, 

11.  Tagert  v.  State,  143  Ala.  88,  39  People  v.  Lake,  110  N.  Y.  61,  17  N. 
So.  293,  111  A.  S.  R.  17.                      .  E.  146,  6  A.  S.  R.  344;  Clark  v.  State, 

12.  State  V.  Tucker,  174  Ind.  715,  39  Tex.  Crim.  179,  45  S.  W.  576,  73 
93  N.  E.  3,  Ann.  Cas.  1913A  100  and  A.  S.  R.  918;  Wadkins  v.  State,  58 
note,  31  L.R.A.(N.S.)  772  and  note.  Tex.  Crim.  110,  124  S.  W,  959,  137 

IS.  State  v.  Harris,  149  N.  C.  513,  A.  S.  R.  922,  21  Ann.  Cas.  656. 

62  S.  E.  1090, 128  A.  S.  R.  669;  SheUy  Note:  111  A.  S.  R.  21. 

v.  State,  95  Tenn.  152,  31  S.  W.  492,  16.  State  v.  Ellis,  74  Mo.  385,  41 

«)  A.  S.  R.  926;  State  v.  Wyman,  59  Am.  Rep.  321,  overmled  on  another 

Vt.  527,  8  Atl.  900,  59  Am.  Rep.  753.  point  by  State  v.  Hamey,  168  Mo.  167, 

14.  Lipham  v.  State,  126  Ga.  52,  53  67  S.  W.  620, 57  L.R.A.  846. 

S.  E.  817,  114  A.  S.  R.  181,  6  Ann.  Note:  111  A.  S.  R.  23. 
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tionflhip."  *•  Accordingly,  where  a  statute  provided  that  "if  any 
etep-mother  and  her  step-son  shall  have  sexual  intercotirse  together, 
having  knowledge  of  their  relationship"  they  shall  be  guilty,  etc.; 
it  was  held  that  knowledge  on  the  part  of  both  parties  was  essential 
and  that  after  the  acquittal  of  one,  the  other  could  not  be  convicted.*' 
In  another  case,  however,  it  was  said  that  it  was  not  necessary  that 
both  parties  should  know  the  relationship,  but  that  if  one  knows  it 
he  may  be  convicted,  while  the  other,  having  no  knowledge  of  the 
relationship,  is  not  guilty  of  the  offense.**  Where  the  statute  omits 
the  words  "knowingly"  and  "wilfully"  the  rule  seems  to  be  that 
knowledge  of  the  relationship  need  not  be  alleged  or  affirmatively 
proven.  In  a  prosecution  under  a  statute  providing  that  "persons 
between  whom  marriages  are  prohibited  who  intermarry,  or  who 
commit  fornication  with  each  other  shall  be  punished  as  in  case  of 
adultery,"  it  was  held  that,  the  statute  being  silent  as  to  scienter  it 
was  unnecessary  to  allege  knowledge  in  the  indictment.*'  Statutes 
omitting  to  provide  for  knowledge  of  the  relationship  on  the  part  of 
the  accused  have  been  assailed  as  tinconslitutional,  on  the  ground  that 
the  crime  must  involve  intent,  that  actual  intent  cannot  exist  with- 
out knowledge,  and  that  to  punish  as  a  crime  an  act  done  without 
criminal  intent,  is  to  deprive  one  of  liberty  without  due  process  of 
law.  This  contention  was  overruled.**  Whether  under  such  stat- 
utes, proof  of  an  absence  of  knowledge,  may  be  shown  by  way  of 
defense,  seems  not  to  have  been  directly  decif'ed,  though  the  qusere 
has  been  expressed.* 

5.  Consent  to  Intercourse. — ^In  some  jurisdictions  it  seems  that  the 
crime  is  constituted  of  a  joint  act  to  which  both  participants  must 
consent,  and  that  evidence  of  violence  committed  on  the  prosecutrix 
makes  the  offense  rape  and  not  incest.*    But  the  better  view  is  that 

16.  Bamner  v.  State,  49  Ind.  544,  221,  75  Pae.  800,  101  A.  S.  R.  1001. 
19  Am.  Rep.  691;  State  y.  Ellis,  74  As  to  the  power  of  the  legislation  to 
Mo.  385,  41  Am.  Rep.  321,  overruled  declare  that  particular  acts  shall  be 
on  auotider  point  by  State  v.  Harney,  criminal,  see  Cbiuinal  Law,  vol.  8,  p. 
168  Mo.  167,  67  S.  W.  620,  57  L.R.A.  56  et  seq.  As  to  intent  as  an  element 
846.  of  statutory  crimes,  see  CMMiNAii  Law, 

Note:  111  A.  S.  R.  23.  vol.  8,  p.  62. 

17.  Baumer  v.  State,  49  Ind.  544, 19  1.  State  v.  Judd,  132  la.  296,  109 
Am.  Rep.  691.  N.  W.  892,  11  Ann.  Cas.  91  and  note; 

18.  State  V.  Ellis,  74  Mo.  385,  41  State  v.  Glindemann,  34  Wash.  221,  75 
Am.  Rep.  321,  overruled  on  another  Pac.  800,  101  A.  S.  R.  1001. 

point  by  State  v.  Hamey,  168  Mo.  2.  Baumer  v.  State,  49  Ind.  544. 19 
167,  67  S.  W.  620,  57  L.R.A.  846.         Am.  Rep.  691;  State  v.  Jarvis,  20  Ore. 

19.  State  V.  Judd,  132  la.  296,  109  437,  26  Pac  302,  23  A.  S.  R.  141  and 
N.  W.  892,  11  Ann.  Cas.  91  and  note;   note. 

State  V.  Wyman,  59  Vt.  527,  8  Atl.  Note:  111  A.  S.  R.  22. 

900,  59  Am.  Rep.  753.  The  role  stated  in  the  text  was  fol- 

Note:  59  Am.  Rep.  755.  lowed  in  State  v.  Ellis,  74  Mo.  385,  41 

20.  State  ▼.  Qlindemann,  34  Wash.  Am.  Rep.  321,  bat  that  case  was  after- 
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every  element  of  the  crime  of  incest  may  exist  as  against  one  party 
to  the  act,  though  he  did  it  by  force  or  fraud  or  o&erwise  without 
the  consent  of  the  other  party.* 

6.  Indictment — ^As  the  offense  is  a  statutory  one,  the  word  felo- 
niously as  used  in  indictments  for  common  law  offenses,  need  not 
be  employed,  and  where  the  statute  omits  the  words  indicating  the 
requirement  of  knowledge  or  intent,  scienter  need  not  be  alleged  or 
proven.^  It  is  sufficient  if  the  offense  be  charged  in  the  language 
of  the  statute,*  and  the  name  given  the  offense  in  the  indictment  is 
immaterial,  if  the  averments  describe  an  offense.  So  where  an  indict- 
ment charged  carnal  knowledge  of  the  step-daughter  of  the  accused 
it  was  held  to  amount  to  a  charge  of  incest.*  The  omission  of  the 
tniddle  name  of  the  particeps  is  not  a  variance.'  An  indictment  in 
which  the  female  is  described  as  a  "girl"  instead  of  a  "woman"  is 
sufficient.*  It  is  proper  to  charge  the  offense  as  having  occurred 
on  any  day  within  the  statutory  period  anterior  to  the  finding  of  the 
indictment.*  Where  the  statute  prohibited  the  act  between  those 
"nearer  than  cousins"  an  averment  that  the  parties  were  uncle  and 
niece  was  held  sufficient.  There  is  conflict  in  the  authorities  as  to 
the  necessity  of  negativing  in  the  indictment,  the  existence  of  a  law- 
ful marriage  between  the  parties;  some  courts  holding  that  such  an 
allegation  is  necessary,  because  for  all  that  appears  on  the  face  of 
the  indictment,  the  parties  may  have  been  lawfully  married  in  some 
state  or  country  permitting  the  intermarriage  of  those  closely  related, 
and  whose  marriage  though  violative  of  the  law  of  the  forum,  might 
be  regarded  as  valid  under  the  principles  of  comity  between  states 
and  nations;  some  cases  have  so  held.  But  the  better  view  appears 
to  be  that  the  existence  of  a  foreign  valid  marriage  is  a  fact  to  be 
pleaded  by  way  of  defense  and  need  not  be  anticipated  by  way  of 

wards  overruled  by  State  v.  Harney,  State  ▼.  Jndd,  132  la.  296,  109  N.  W. 

168  Mo.  167,  67  S.  W.  620,  57  L.R  A.  892,  11  Ann.  Cas.  91 ;  Simon  v.  State, 

846.  31  Tex.  Crim.  186,  20  S.  W.  399,  716, 

3.  Smith  ▼.  State,  108  Ala.  1, 19  So.  37  A.  S.  B.  802. 

306,  54  A.  S.  R.  140  and  note;  People  5.  Cook  v.  State,  11  Ga.  53,  56  Am. 

V.  Gleason,  99  CaL  359,  33  Pac.  1111,  Dec.  410  and  note.    See  generally,  In- 

37  A.  S.  R.  56  and  note;   State  v.  DionnasNTS  akd  Infokuations,  post, 

Chambera,  87  la.  1,  53  N.  W.  1090,  43  par.  32. 

A.  S.  R.  349  and  note;  State  v.  Freddy,  6.  Lipham  v.  State,  125  Ga.  52,  53 
117  La.  121,  41  So.  436,  116  A.  S.  R.  S.  E.  817, 114  A.  S.  R.  181  and  note, 
195  and  note;  State  t.  Winslow,  30  5  Ann.  Cas.  66  and  note. 

Utah  403,  85  Pac.  433,  8  Ann.  Cas.  7.  People  v.  Lake,  110  N.  T.  61, 17 
908  and  note;  State  v.  Nugent,  20  N.  E.  146,  6  A.  S.  R.  344.  See  gen- 
Wash.  522,  56  Pae.  25,  72  A.  S.  R.  erally,  Nauk. 

133  and  note.  8.  Dixon  v.  State,  147  Ala.  91,  41 

Notes:  41  Am.  Rep.  249;  HI  A.  S.  So.  734,  119  A.  S.  R.  57  and  note,  10 

B.  24.  Ann.  Cas.  957. 

4.  State  T.  Renniek,  127  la.  294, 103  9.  Cook  v.  State,  11  Ga.  53,  56  Am. 
N.  W.  159,  4  Ann.  Cas.  568  and  note;  Dec.  410  and  note. 
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denial  in  the  indictment.**  The  validity  of  such  a  plea  as  a  defense 
is  discussed  in  a  later  paragraph.**  In  those  jurisdictions  holding  the 
mutual  consent  to  be  an  essential  of  the  crime,  a  joint  act  must  be 
charged,*'  but  where  the  offense  is  held  complete,  though  force  or 
fraud  were  employed,  or  where  the  female  was  imder  the  age  of 
consent,  it  is  otherwise.*'  In  those  jurisdictions  holding  that  the 
crime  may  be  committed  by  force,  it  is  not  improper  to  join  in  the 
indictment,  a  count  for  rape  and  a  count  for  incest,  the  same  act 
constituting  the  offense  in  either  case;  and  the  state  is  not  required  to 
elect  between  the  courts,**  the  rule  being  that  where  several  counts, 
foimded  on  the  same,  transaction,  and  intended  to  meet  the  different 
legal  aspects  which  the  evidence  may  give  the  cause,  are  contained 
in  ono  information  or  indictment,  the  trial  court  may  in  the  exer- 
cise of  its  discretion,  decline  to  compel  the  prosecution  to  elect  on 
which  it  will  proceed.*'  Where,  however,  an  information  charged 
the  act  to  have  been  committed  in  June,  and  the  evidence  tended  to 
show  tliat  two  acts  were  committed,  one  in  June  and  another  in 
August,  it  was  held  to  be  the  duty  of  the  trial  court  to  compel  the 
state  at  the  close  of  ita  case,  to  elect  on  which  act  it  would  rely  for 
conviction,  and  its  failure  to  do  so  was  error.  Here  under  the  stat- 
utes in  force,  the  accused  might  hnve  been  prosecuted  either  for  forni- 
cation or  incest.*'  It  has,  however,  been  also  held  that  an  acquittal 
for  rape  does  not  bar  a  prosecution  for  incest  witli  the  same  party 
growing  out  of  the  same  transaction;  that  the  two  offenses  are  dis- 
tinct, each  requiring  a  different  character  of  proof.*'  By  the  weight 
of  authority  the  legitimacy  of  the  relationship  between  the  parties 
need  not  be  alleged,  nor  need  it  be  averred  that  they  are  related  by 
the  whole  blood,  because  generally  the  statutes  are  held  to  extend  to 
illegitimates  as  well  as  legitimates  and  to  relations  of  the  half  blood 
as  well  as  of  the  whole  blood.**  But  it  was  held,  in  a  prosecution  of 
one  accused  of  incest  with  his  legitimate  daughter,  that  no  convic- 
tion could  be  had  without  proof  of  the  actual  marriage  of  the  accused 

10  State  ▼.  Brown,  47  Ohio  St  102,  16.  Porath  v.  State,  90  Wis.  527,  63 
23  N.  E  747,  21  A.  S.  R.  790  and  note;  N-  W.  1061,  48  A.  S.  R.  954  and  note. 
State  V.  Nakashima,  62  Wash.  686, 114       Note :  41  Am.  Rep.  249. 

Pac    894.  Ann.  Cas.  1912D  220  and  See  generaUy,  iNDiCTMKirre  and  In- 

.  '         '  FORMATIOHS,  post,  par.  42. 

„•  5^  .f„  „„  n  16.  State  V.  Pruitt,  202  Mo.  49, 100 

11.  bee  infra,  Par-  »■      .   ,  ^^^  „  S.  W.  431, 10  Ann.  Cas.  654  and  note. 

12   Baumcr  v  State,  49  Ind.  544  19  j^   g^^^  ^   g^^^   35  ^^  ^.^ 

Am.  Rep.  691;  State  v.  Jaxvis,20  Ore.  j^^  33  g   ^  766,  60  A.  S-  R.  35  and 

437,  26  Pac  302,  23  A.  S.  R.  141  and  ^^^^     Compare  Dinkey  v.  Com.,  17  Pa. 

note-  St.  126,  55  Am.  Dec.  542, 

11  Note:  111  A.  S.  R.  27.  18.  Cook  v.  State,  11  Ga.  63,  56  Am. 
14.  Wadkins  v.  State,  58  Tex.  Crim.  Dec.  410  and  note;  Bergen  v.  People, 

110,  124  S.  W.  959,  137  A.  S.  R.  922,  17  IlL  426,  65  Am.  Dec.  672  and  note- 
21  Ann.  Cas.  556.  Note:  111  A.  S.  R.  21,  28. 
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with  the  mother  of  the  alleged  daughter;  and  that  the  admitisioiis 
of  the  accused,  reputation  and  cohabitation,  were  inadmissible  to  prove 
the  marriage.**  It  is  sufficient  to  describe  the  relationship  generally, 
as  father  and  daughter,  step-father  and  step-daughter,  nncle  and  niece, 
etc.,  without  alleging  the  existence  of  marriage  or  other  means  creat- 
ing the  relationship.  But  an  indictment  for  incest  committed  by 
adultery,  is  defective  if  it  fails  to  allege  that  the  accused  was  a 
married  woman.*" 

7.  Prosecutrix  as  Accomplice. — By  the  great  weiglit  of  authority, 
a  woman  who  consents  to  the  crime  of  incest,  knowingly,  voluntarily, 
and  with  the  same  intent  which  actuates  the  man,  is  his  accomplice 
so  that  her  testimony  is  governed  by  the  law  of  accomplice  testimony, 
and  requires  corroboration  in  order  to  sustain  a  conviction,'  though 
of  course  the  necessity  for  corroboration  is  of  statutory  creation,  and 
in  the  absence  of  a  statute  on  the  subject  corroboration  is  not  required.* 
But  the  woman  cannot  be  considered  an  accomplice  if  she  was  the 
victim  of  offense  through  the  exercise  of  force,  fraud  or  undue  influ- 
ence, or  was  under  the  age  of  consent,  or  in  any  case  where  consent 
was  wanting;  and  in  all  such  cases  corroboration  is  unnecessary.* 
The  effect  of  some  statutes  is  to  make  the  female's  testimony  sufficient 
without  corroboration;  thus,  a  statute  providing  that  if  .a  father  shall 
rudely  and  licentiously  cohabit  with  his  own  daughter  he  shall  be 
confined  in  the  penitentiary  is  held  to  make  the  daughter  a  victim 
and  not  an  accomplice.*  The  same  conclusion  was  reached  in  a  case 
not  based  on  any  statutory  provision  where  it  appeared  that  the  daugh- 
ter was  incapable  by  reason  of  minority  from  consenting  to  the  act.' 

19.  Note:  68  L.R.A.  45.  2.  State  v.  Aker,  54  Wash.  342, 103 

20.  Note:  111  A.  S.  R.  28.  Pac.  420,  18  Ann.  Gas.  972.    And  see 
1.  People  y.  Turner,  260  111.  84, 102   Accomplicbs,  vol.  1,  p.   166  et  seq. 

N-  E.  1038,  Ann.  Gas.  1914D  144  and       3.  Smith  v.  State,  108  Ala.  1, 19  So. 

note;  State  v.  Kellar,  8  N.  D.  563,  80  306,  54  A.  S.  R.  140  and  note;  State 

N.  W.  476,  73  A.  S.  R.  776  and  note;  v.  Rennick,  127  la.  294,  103  N.  W. 

State  V.  Jarvis,  20  Ore.  437,  26  Pac.  159,  4  Ann.  Gas.  568  and  note;  State 

302,  23  A.  S,  R.  141;  SheUy  v.  State,  v.  Jarvis,  20  Ore.  437,  26  Pac.  302,  23 

95  Tenn.  152,  31  S.  W.  492,  49  A.  S.  A.  S.  R.  141;  Stewart  v.  State,  35  Tex- 

R.  926;   Freeman  v.   State,  11   Tex.  Grim.  174,  32  S.  W.  766,  60  A.  S.  R. 

App.  92,  40  Am.  Rep.  787;  Glark  v.  35  and  note;  Glark  v.  State,  39  Tex. 

State,  39  Tex.  Grim.  179,  45  S.  W.  Grim.  179,  45  S.  W.  576,  73  A.  S.  R. 

576,  73  A.  S.  R.  918;  Clifton  v.  State,  918;  Porath  v.  State,  90  Wis.  527,  63 

46  Tex.  Grim.  18,  79  S.  W.  824,  108  N-  W.  1061,  48  A.  S.  R.  954. 

A.  S.  R.  983  and  note;  Wadkins  v.       Notes:  98  A.  S.  R.  178;  HI  A.  S. 
State,  58  Tex.  Grim.  110,  124  S.  W.  R.  26;  21  Ann.  Cas.  1257. 

969,  137  A.  S.  B.  922,  21  Ann.  Gas.  4.  People  v.  Turner,  260  lU.  84,  102 

556.  N.  E.  1036,  Ana.  Gas.  1914D  144  and 

Notes:  98  A.  S.  B.  178;  111  A.  S.  note. 

B.  26.  6.  Note:  Ann.  Gas.  1914D  147- 
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8.  Evidence. — The  general  rules  of  evidence  which  are  applicable 
alike  to  all  judicial  proceedings  are  treated  at  length  elsewhere.* 
An  admission  of  guilt  by  the  accused  made  out  of  court,  is  com- 
petent evidence  against  him,  but  it  is  not  sufficient  to  support  a 
conviction,  without  other  and  corroborative  proof  of  the  corpus  delicti.' 
The  admissions  of  the  accused  are  sufficient,  however,  to  prove  the 
relationship  between  him  and  the  other  party  to  the  act.*  The  rela- 
tionship and  status  of  the  parties  may  also  be  proven  by  conduct  and 
reputation  and  cohabitations ;  •  but  in  a  prosecution  for  an  incestuous 
marriage  with  the  daughter  of  the  accused's  half  sister  by  the  same 
father,  declarations  of  the  deceased  father  and  mother  of  the  accused, 
that  he  is  not  the  son  of  the  supposed  father  and  that  there  is  there- 
fore no  blood  relationship  between  himself  and  his  wife  are  inad- 
missible.** In  many  cases  the  courts  have  had  to  pass  on  the  com- 
petency of  husband  or  wife  to  testify  under  statutes  forbidding  spouses 
to  testify  in  criminal  prosecutions  against  either,  except  for  offenses 
committed  by  one  against  the  other.  It  has  been  held  that  incest 
committed  by  a  husband  with  a  third  person  is  a  crime  committed 
against  the  wife,  and  that  she  may  testify,^*  but  the  weight  of  author- 
ity holds  it  is  not,  and  that  she  is  incompetent.**  According  to  the 
weight  of  authority  evidence  of  other  acts  of  sexual  intercourse  or 
lascivious  familiarity  between  the  same  parties  is  admissible,  as  tend- 
ing to  show  a  tendency  or  disposition  to  do  the  thing  complained  of,** 
though  some  cases  hold  that  such  evidence  is  not  competent.**    But 

6.  See    AsicssiOKS    and    Declasa-       Note:  HI  A.  S.  B.  30. 

TiONS,  vol.  1,  p.  462;  Criminal  Law,  10.  See  Bastabds,  vol.  3,  pp.  736- 

vol.  8,  p.  169  et  seq.;  Evidence,  vol.  737. 

10,  p.  847;  Expert  and  Opinion  Evi-  11.  State  v.  Chambers,  87  la.  1,  53 

DBNCB,  vol.  U,  p.  560;  Judicial  No-  N.  W.  1090,  43  A.  S.  R.  349  aad  note. 

mCE.  12.  State  v.  Burt.  17  S.  D.  7,  94  N. 

7.  Bergen  v.  People,  17  IlL  426,  65  W.  409, 106  A.  S.  R.  759  and  note,  62 
Am.  Dee.  672  and  note;  Nolan  v.  State,  L.R.A.  172;  Compton  v.  State,  13  Tex. 
60  Tex-  Crim.  5,  129  S.  W.  1108,  Ann.  App.  271,  44  Am.  Rep.  703. 

Cas.  1912B  1248  and  note.     See  also  Note:  2  L.R.A.(N.S.)  865- 

Admissions  and  Declabations,  vol.  1,  See  also  Witnesses. 

p.  586  et  seq.  13.  Lipham  v.  State,  125  Ga.  52,  53 

8.  Cook  V.  State,  11  Ga.  53,  56  Am.  S.  E.  817,  114  A.  S.  R.  181  and  note, 
Dec.  410  and  note;  Bergen  v.  People,  5  Ann.  Cas. -66;  State  v.  Slarkins,  95 
17  lU.  426,  65  Am.  Dec.  672  and  note;  Ind.  464,  48  Am.  Rep.  733;  State  v- 
Wadkins  v.  State,  58  Tex.  Crim.  110,  Pruitt,  202  Mo.  49,  100  S.  W.  431,  10 
124  S.  W.  959,  137  A.  S.  R.  922  and  Ann.  Cas.  654  and  note;  State  v.  Rei- 
note,  21  Ann.  Cas.  556  and  note.  neke,  89  Ohio  St.  390,  106  N.  E.  52, 

9.  State  V.  Judd,  132  la.  296,  109  LJI.A.1915A  138. 

N.  W.  892,  11  Ann.  Cas.  91;  Ewell  v.  Note:  62  L.R.A.  330  et  seq. 

State,  6  Terg.   (Tenn.)   364,  27  Am.  14-  Clifton  v.  State,  46  Tex.  Crim. 

Dec.  480  and  note;  Wadkins  v.  State,  18,  79  S.  W.  824, 108  A.  S.  R.  983  and 

58  Tex.  Crim.  110, 124  S.  W.  959,  137  note;  Skidmore  v.  State,  57  Tex.  Crim. 

A.  S.  E.  922  and  note,  21  Ann.  Cas.  497,  123  S.  W.  1129,  26  L.R.A.(N.S.) 

556  and  note.  466  and  note;  Pridemore  v.  State,  59 
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whatever  may  be  the  rule  as  regards  other  acts  between  the  parties 
to  the  alleged  offense,  evidence  of  lascivious  conduct  or  sexual  inter- 
course between  one  of  the  parties  and  third  persons  is  not  admissible,** 
except  for  the  purpose  of  rebutting  an  inference  that  might  be  drawn 
from  certain  evidence  already  admitted.**  Where  it  is  claimed  that 
the  illicit  act  was  committed  by  force,  evidence  of  a  complaint  made 
by  the  woman  shortly  afterwards  is  admissible ;  and  six  days  has  been 
held  not  too  long  an  interval.*'  A  dying  declaration  of  the  woman 
that  the  accused  was  responsible  for  her  pregnancy,  was  held  inad- 
missible; but  the  facts  of  her  pregnancy,  that  she  went  to  a  hospital 
under  an  assumed  name,  that  accused  corresponded  with  her  and  sent 
her  money  while  denpng  to  her  parents  that  he  knew  of  her  where- 
abouts, are  admissible.**  A  failure  to  prove  the  venue  is  fatal  to  a 
conviction,  and  where  a  record  brought  up  by  bill  of  exceptions  failed 
to  show  that  the  crime  was  committed  in  the  county  in  which  the 
indictment  was  found  a  judgment  of  conviction  was  reversed.** 

9.  Defenses. — ^Want  of  chastity  in  the  female  is  no  defense.**  It 
is  a  rule  practically  universal  that  voluntary  drunkenness  neither 
excuses  a  crime  nor  mitigates  its  gravity,  and  this  rule  is  applicable 
to  cases  of  incest*  Insanity  is  of  course  a  defense  in  a  proper  case, 
but  where  insanity  is  pleaded,  it  is  not  reversible  error  to  refuse  to 
receive  in  evidence  the  record  of  the  appointment  of  the  wife  of  the 
accused  as  his  guardian  on  the  ground  of  his  insanity,  there  being 
other  evidence  of  the  fact  in  the  record.'  Whether  the  fact  that 
force  was  employed  in  the  commission  of  the  act  can  be  availed  of 
as  a  defense,  depends  on  the  view  obtaining  as  to  the  nature  of  the 
offense ;  some  courts  holding  that  consent  of  both  parties  is  essential 
and  otheiB  that  the  incestuous  act  may  be  accompanied  by  force  or 
fraud  practiced  upon  the  female  though  it  amount  to  rape.*  In 
harmony  with  the  view  that  rape  and  incest  are  two  distinct  offenses, 
it  is  held  that  an  acquittal  of  rape,  is  no  defense  to  a  prosecution  for 
incest  between  the  same  parties  and  growing  out  of  the  same  trans- 
action.*   The  general  role  is  that  a  prior  acquittal  will  be  a  complete 

Tex.  Crim.  563,  129  S.  W.  1112,  29  103  N.  W.  542,  112  A.  S.  R.  397  and 

L.RJl.(N.S.)  858  and  note.    See  also  note,  6  Ann.  Cas.  69  and  note. 
Cbihikal  Law,  vol.  8,  pp.  204-205.  19.  Ewell  v.  State,  6  Yerg.  (Tenn.) 

15.  Cliftm  T.  State,  46  Tex.  Crim.  364,  27  Am.  Dec  480  and  note. 
18, 79  S.  W.  824, 108  A.  S.  R.  983  and      20.  Note :  14  LJl.A.(N.S.)  725. 
note;  Porath  v.  State,  90  Wis.  527,  63      1.  Note:  111  A.  S.  R.  25.    See  also 
N.  W.  1061,  48  A.  S.  R.  954.  Cboonal  Law,  vol.  8,  p.  129  et  seq. 

Note:  10  Ann.  Cas.  657.  2.  State  v.  Glindemann,  34  Wash. 

16.  SMdmore  v.  State,  57  Tex.  Crim.  221,  75  Pac.  800,  101  A,  S.  R.  lOOL 
497,  123  S.  W.  1129,  26  L.RA.(N.S.)  As  to  proof  of  Insanitt  generally,  see 
466  and  note.  post,  par.  67  et  seq. 

17.  State  V.  Winslow,  30  Utah  403,       8-  See  supra,  par.  5. 

85  Pac.  433,  8  Ann.  Cas.  908.  4.  Stewart  v.  State,  35  Tex.  Crim. 

18.  People  V.  Stison,  140  Mich-  216,   174,  32  S.  W.  766,  60  A.  S.  R.  35. 
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defease  to  a  second  prosecution  for  the  same  ofiEense,  provided  the 
first  indictment  was  such  that  the  defendant  could  have  been  law- 
fully found  guilty  and  sentenced  on  it.*  As  to  whether  marriage 
between  the  parties  is  a  defense  to  a  prosecution  for  incest,  it  may 
be  observed  that  the  general  rule  is  that  a  marriage  which  is  valid 
under  the  law  of  the  plaoe  of  celebration  is  valid  everywhere,  and  in 
any  case  where  this  rule  is  applicable  the  fact  of  marriage  is  a  defense. 
There  are,  however,  exceptions  to  the  rule,  and  within  these  excep- 
tions are  marriages  which  are  incestuous  by  common  consent  of 
Christendom,*  or  which  violate  the  public  policy  of  the  forum.' 

10.  Attempt  to  Commit  Incest — ^An  attempt  to  commit  incest,  is 
a  distinct  statutory  offense  from  that  of  incest.  Penetration  need  not 
be  shown  as  in  incest,  and  consent  of  course  need  not  exist.  .  Where 
the  evidence  showed  solicitation  by  the  accused,  and  that  the  attempt 
proceeded  to  the  extent  of  contact  of  the  sexual  organs,  lacking  only 
penetration  to  complete  the  act,  it  was  held  sufficient  to  justify  a 
conviction.*  And  under  a  statute  providing  that  "the  jury  may  find 
the  defendant  guilty  of  any  offense,  the  commission  of  which  is 
necessarily  included  in  that  with  which  he  is  charged  in  the  indict- 
ment, or  of  the  attempt  to  commit  the  ofifense"  a  defendant  may 
be  committed  of  an  attempt  to  commit  incest  under  an  indictment 
charging  incest.* 

5.  Dinkey  v.  Com.,  17  Pa.  St.  126,  terial,  as  a  marriage  between  nnele 
55  Am.  Dec.  542.  See  also  Criminal  and  piece  was  contrary  to  the  public 
Law,  vol.  8,  p.  134  et  seq.  policy  of  the  state,  and  would  not  be 

6.  State  V.  Nakashima,  62  Wash,  recognized  even  though  it  had  occurred 
686,  114  Pac.  894,  Ann.  Gas.  1912D  and  was  valid  at  the  place  where  it 
220.    See  also  Confuct  of  Laws,  vol.  was  celebrated. 

5,  p.  997;  Mahriage.  8.  People  v.  Gleason,  99  Cal.  359, 

7.  State  V.  Brown,  47  Ohio  St.  102,   33  Pac.  1111,  37  A.  S.  R.  56, 

23  N.  E.  747,  21  A.  S.  R.  790-  In  this  As  to  attempts  to  commit  crime 
case  the  defendant  was  charged  with  generally,  see  Criuinal  Law,  vol.  8, 
incest  with  his  niece,  and  in  answer  to  p.  276  et  seq. 

an  objection  that  it  was  not  shown       9.  State  v.  ^^nslow,  30  Utah  403, 
that  the  parties  were  not  married,  the  85  Pac.  433,  8  Ann.  Cas.  908. 
court  said  that  such  fact  waa  not  ma- 
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INCOMPETENT  PERSONS 

See  HuSBAHD  and  Wm,  toL  13,  p.   966;  ImAsrs,  potA;  Iksamitt,  post; 

SPKKDTHKnra. 


INCOME  TAX 

See  Taxation. 


INDECENCY 

See  Blaspheitt  and  Pbovanitt^  voL  4,  p.  39;  Criional  Law,  vol.  8,  p.  347 


INDEMNIFYING  BONDS 

See  Lkvt  and  Seizure. 
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I.  Ih  Gbnbral 

n.  Natukk  and  Vamditt 
m.  Implied  Promises  of  Indbmnitt 
IV.  AccBUAi,  AND  Extent  op  Liabiutt 

V.  Actions 


1.  Definitions 

2.  DisdnctioiiB 


1  In  General 


n.  Nature  and  Validity 


3.  Form  and  Consideration 

4.  C!onstruction  of  Indemnity  Contraet  Generally 

5.  Application  of  Indemnity  Contract  to  Negligence  of  Indemnitee 

6.  L^ality  of  Contract  Generally 

7.  Indemnity  against  Possible  Snits;  Acts  Already  Committed 

8.  Indemnity  between  Joint  Tortfeasors  mider  Contract  between  Them 

m.  Implied  Promises  of  Indemnity 

9.  In  General 

10.  Reimbursement  of  Person   Compelled  to   Pay   Damages  for  Another^ 

Negligence 

11.  Right  of  Mnnidpality  Agunst  Original  Wrongdoer 

12.  Alwenee  of  Primary  Liability 

IV.  Accrual  and  Extent  of  Liability 

When  Liabiutt  Abisu 

13.  Necessity  for  Actual  Damage 

14.  Contract  against  Loss  with  Collateral  Obligation 

15.  Giving  Promissory  Note  as  Suffering  Actual  Damage 

16.  Eqnitable  Relief . 
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18.  Discharge  of  Liability 
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2L  Necessity  of  Notiise;  CondtuiTeneaB  of  Judgment  as  Ag»inj4  Indemnitor 

22.  Requirements  of  Notiee 

23.  Statute  of  Idmitationa 


I.  Im  Gbnbbal    . 

1.  Definitions. — ^By  lexicographers  "indemnity"  is  defined  to 
mean,  (1)  to  save  harmless;  to, secure  against  future  loss  or  damage;  * 
(2)  to  make  up  for  that  which  is  past;  to  make  good,  to  reimburse. 
The  word  thus  appears  to  be  used  in  two  general  senses:  first,  in  the 
sense  of  giving  security,  which  in  many  cases  is  done  by  the  execution 
and  delivery  of  a  bond;  and  secondly,  in  the  sense  of  compensating 
for  actual  damage.*  Since,  however,  indemnity  springs  from  a  con- 
tract express  or  implied,*  it  is  customary  to  define  it  in  terms  of 
obligation  or  contractual  relationship.  A  definition  of  indemnity  as 
an  obligation  or  duty  resting  on  one  person  to  make  good  any  loss 
or  damage  another  has  incurred  while  acting  at  his  request  or  for 
his  benefit,  though  somewhat  narrower  than  the  broad  definition  given 
above,  is  often  quoted.*  By  a"  contract  of  indemnity  one  may  agree 
to  save  another  from  a  legal  consequence  of  the  conduct  of  one  of 
the  parties  or  of  some  other  person.' 

2.  Distinctions. — Between  the  subject  of  indemnity  and  many  other 
well  recognized  legal  titles  so  many  points  of  resemblance  exist  that 
it  is  practically  impossible  to  give  any  accurate  legal  conception  of 
the  former  by  virtue  of  a  definition  unless  in  conjunction  therewith 
the  points  of  distinction  between  it  and  such  other  subjects  are  clearly 
indicated.  Thus  the  light  of  one  of  several  persons  equally  liable 
for  the  same  debt,  who  has  been  compelled  to  pay  the  whole  of  it, 
to  have  contribution  against  the  others  to  obtain  from  them  the  pay- 
ment of  their  respective  shares,*  while  it  resembles  indenmity  in  that 
it  is  a  suit  for  reimbursement  for  a  loss  suffered  for  another's  benefit, 
differs  from  it  in  that,  while  indemnity  springs  from  contract,  the 
doctrine  of  contribution  is  not  founded  on  contract,  but  is  based  on 
the  principle  that  equality  of  burden  as  to  a  common  right  is  equity, 
and  that  wherever  there  is  a  common  right,  the  burden  is  also  com- 
mon.' The  idea  of  indemnity  also  underlies  all  policies  of  insurance, 
whether  fiire,  marine,  fidelity,  employers'  liability,  or  others,*  except 

1.  "Weller  v.  Eames,  15  Minn.  461,  Lamson  Store  Service  Co.,  [1908]  1  K. 
2  Am.  Rep.  150;  Ordmary  v.  ConnoUy,  B.  1006,  77  L.  J.  K.  B.  649,  98  L.  T. 
76  N.  J.  Eq.  521,  72  Atl.  363,  138  A.  N.  S,  875,  14  Ann.  Cas.  554,  1  British 
S.  B.  577.     For  a  treatment  of  in-  Rul.  Cas.  159. 

demnity     mortgages,     see     generally,  6.  See    Coktbibution,    vol.    6,    p. 

MOKTOAOES.  1036. 

2.  Weller  v.  Eames,  15  Minn.  461,  2  7.  Vandiver  v.  Pollak,  107  Ala.  547, 
Am.  Rep.  150.  19  So.  180,  54  A.  S.  B.  118. 

8.  See  infra,  par.  3.  8.  Kansas  City,  etc.,  Co.  v.  Southern 

4.  Vandiver  v.  Pollak,  107  Ala.  547,  R.  News  Co.,  151  Mo.  373,  52  S.  W. 

19  So.  180,  54  A.  S.  E.  118.  205,  74  A.  S.  R.  545,  45  L.R.A.  380; 

6.  British  Cash,  etc..  Conveyors  ▼.  British  Cash  etc.,  Conveyors  v.  Lam- 
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life  insurance,  which  is  not  a  contract  of  indemnity  but  is  a  contract- 
to  pay  to  the  beneficiary  a  certain  sum  of  money  in  the  event  of  death 
in  consideration  of  certain  payments  made  during  life.*  The  sub- 
ject of  insurance,  however,  has  become  so  important,  the  field  covered 
so  vast,  and  the  types  of  policies  issued  so  various,  most  of  them 
differing  in  their  stipulations  very  markedly  from  the  old  contract 
of  indemnity,  that  many  questions  peculiarly  applicable  to  insurance 
contracts  have  arisen  making  a  separate  treatment  thereof  necessary.** 
It  has  been  held,  however,  that  a  contract  between  a  limited  number 
(>f  indi\'iduals,  partnerships,  and  corporations  engaged  in  the  same 
line  of  business,  by  which  they  merely  imdertake  to  indemnify  each 
other  against  loss  by  fire,  and  do  not  purpose  to  issue  policies  to  others 
not  parties  to  the  contract,  is  not  a  contract  for  the  creation  of  an 
insurance  business,  but  is  an  interindemnity  contract.**  Again,  there 
is  an  obvious  and  important  difference  between  a  contract  of  guar- 
anty or  suretyship  and  a  contract  of  indemnity.  The  former  tyi)e  of 
contract  is  a  collateral  undertaking  and  presupposes  some  contract 
or  transaction  to  which  it  is  collateral,  while  the  latter' is  essentially 
an  original  contract.**  So,  in  general,  there  is  a  well-settled  distinc- 
tion between  an  agreement  to  indemnify,  and  an  agreement  to  pay, 
or  a  covenant  to  do  a  certain  act.  In  the  latter  case  a  recovery  may 
be  had  as  soon  as  there  is  a  breach  of  the  contract,  whereas,  in  the 
case  of  a  covenant  of  indemnity,  strictly — that  is,  of  indemnity  against 
loss — no  right  of  action  accrues,  until  the  indemnitee  has  suffered  a 
loss  against  which  the  covenant  runs.**  A  bond  conditioned  to  pay 
to  the  obligees  on  a  fixed  basis,  a  certain  share  of  any  indebtedness 
they  might  have  to  pay  as  sureties  is  an  original  promise  of  indem- 
nity and  not  a  collateral  undertaking  of  suretyship  or  guaranty.** 
So,  a  contract  by  shareholders  to  protect- one  of  their  number  from 
an  indorsement  of  the  corporation's  paper,  has  been  held  to  be  a 
contract  of  indemnity,  and  not  of  guaranty.** 

son  Store  Service  Co.,  [190a]  1  K.  B.  Co.,  214  Pa.  St.  159,  63  AtL  699,  6 

1006,  77  L.  J.  K.  B.  649,  98  L.  T.  N.  Ann.  Cas.  465.     See  Guaeanty,  vol. 

S.  875,  14  Ann.  Caa.  554,  1  British  12,  p.  1058;  Principal  and  SuRE?rY. 

Rul.  Cas.  159.  13-  Wicker  v.  Hoppock,  6  Wall.  94, 

Note:  47  L.R.A.(N.S.)  291  et  aeq.  18  U.  S.  (L.  ed.)  752;  Wilson  v.  Stil- 

9.  Keckley  v.  Coshocton  Co.,  86  well,  9  Ohio  St.  467,  75  Am.  Dee.  477; 
Ohio  St.  213,  99  N.  E.  299,  Ann.  Cas.  Henderson-Achert  Lithographic  Co.  v. 
1913D  607.  John  ShilUto  Co.,  64  Ohio  St.  236,  60 

10.  See  Insurance,  post.  N.  E.  295,  83  A.  S.  R.  745. 

11.  Note:  47  L.R.A.(N.S.)  297.  Note:  126  A.  S.  R.  946. 

12.  National    Bank    of    Tifton    v.       See  infra,  par.  13. 

Smith,  142  Ga.  663,  83  S.  E.  526,  14.  Spencer  v.  McLean,  20  Ind. 
L.R.A.1915B  1116;  Anderson  v-  App.  626,  50  N.  E.  769,  67  A.  S.  R. 
Spence,  72  Ind.  315,  37  Am.  Rep.  162;    271. 

Equitable  Trust  Co.  v.  National  Surety       15.  Note:  105  A.  S.  R.  506. 
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II.  Natubb  and  Vaudity 

'  3.  Form  and  Consideration. — Indemnity  springs  from  a  contract 
express  or  implied.^*  To  the  establishment  of  such  a  liability,  there- 
fore, as  in  the  case  of  all  contracts,  a  concurrence  of  intention  between 
the  promisor  and  promisee  must  appear,*'  although,  such  intention 
clearly  appearing,  no  particular  form  of  agreement  is  necessary.**  As 
to  whether  a  promise  to  indemnify  another  is  an  original  and  not  a 
collateral  undertaking,  and,  therefore,  does  not  fall  within  the  pro- 
vision of  the  statute  of  frauds  requiring  that  a  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  must,  in  order  to  be  valid, 
be  in  writing,  is  discussed  elsewhere  in  this  work.**  Whether  in  writ- 
ing or  not,  a  contract  of  indemnity  may,  however,  be  void  for  want 
of  consideration,*"  although,  as  in  the  case  of  contracts  generally, 
the  consideration  for  such  a  promise  may  be  found  as  well  in  any 
loss,  trouble  or  inconvenience  to  or  charge  on  the  person  to  whom  it 
is  made,  as  in  a  benefit  to  the  person  making  it.*  Thus  permission 
for  a  third  person  to  assume  and  manage  the  defense  in  a  suit  is 
sufficient  consideration  for  his  promise  to  save  the  defendant  harm- 
less from  and  to  pay  all  costs  which  he  therein  incurred.'  So  where 
one  person  defends  the  suit  of  another  on  the  promise  of  a  third  per- 
son to  indemnify  him  against  the  costs  of  the  defense,  a  sufficient 
consideration  for  the  promise  exists  although  such  third  person  was 
mistaken  as  to  the  validity  of  the  defense,  and  as  to  the  benefit  which 
he  should  derive  therefrom.'  Again,  the  fact  that  a  promise  to  indem- 
nify a  sheriff  for  enforcing  an  execution  is  made  by  one  other  than 
the  execution  creditor,  does  not  avoid  it  for  want  of  consideration, 
nor  does  the  subsequent  receipt  by  the  sheriff  of  an  indemnity  bond, 
under  seal,  from  the  judgment  creditor,  supersede  such  prior  agree- 
naent  or  discharge  such  promisor.*  However,  in  consonance  with  a 
general  principle  of  the  law  of  contracts,  promises  of  indemnity 
founded  on  a  past  and  executed  consideration  have  been  held  void 

16.  Vandiver  v.  PoUak,  107  Ala.  51,  18  Am.  Dec.  36;  McCormick  v. 
547,  19  So.  180,  54  A.  S.  R.  118.         Boylan,  83  Conn.   686,  78  Atl.   385, 

17.  See  CONTBACTS,  vol.  6,  p.  599  Ann.  Cas.  1912A  882;  Gamer  v.  Hud- 
et  seq.  gins,  46  Mo.  399,  2  Am.  Rep.  520;  Par- 

18.  For  illustrations  of  agreements  ley  v.  Cleveland,  4  Cow.  (N.  Y.)  432, 
held  to  be  valid  contracts  of  indemnity  15  Am.  Dec.  387;  Tindal  v.  Touch- 
see  Smith  V.  Delaney,  64  Conn.  264,  29  berry,  3  Strob.  L.  (S.  C.)  177,  49  Am. 
Atl.  496,  42  A.  S.  R.  181;  McCormick  Dec.  637;  Boiler  v.  Metcalf,  6  Wyo.  1, 
V.  Boylan,  83  Conn.  686,  78  Atl.  335,  42  Pac.  12,  44  Pac.  694,  71  A.  S.  R. 
Ann.  Cas.  1912A  882;  Hoek  v.  Allen-  898.  See  also  Contracts,  vol.  6,  p. 
dale    Tp.,    161    Mich.    571,    126    N.  654  et  seq. 

W.  987,  21  Ann.  Cas.  118;  Gamer  v.       2.  Goodspeed  v.  Fuller,  46  Me.  141, 
Hudgins,  46  Mo.  399,  2  Am.  Rep.  520;  71  Am.  Dec.  572. 
Alphin  V.  Lowman,  115  Va.  441,  79       3.  Wells  v.  Mann,  45  N.  Y.  327,  6 
S.  E.  1029,  Ann.  Cas.  1915A  863.         Am.  Rep.  93. 

19.  See  Statute  of  Frauds.  4.  Tarr  v.  Northey,  17  Me.  113,  35 

20.  Note:  42  A.  S.  R.  186.  Am.  Dec.  232. 
1.  Brown  v.  Adams,  1  Stew.  (Ala.) 
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for  want  of  a  legal  or  aafficient  consideration.*  But,  on  the  principle 
of  ratification,  a  promise  by  one  person  to  others  to  indemnify  them 
for  any  loss  they  might  sustain  by  virtue  of  having  become,  though 
without  spedal  request,  security  for  his  debt  has,  when  made,  rela- 
tion back  to  the  time  of  the  original  transaction  and  gives  it  as  full 
a  sanction  as  if  it  had  been  done  uijder  an  original  authority.*  Fraud, 
of  course,  will  vitiate  a  contract  of  indemnity,'  but  a  mere  failure  on 
the  part  of  one  who  takes  from  another  a  bond  of  indemnity  against 
the  acts  and  omissions  of  a  third  person  to  communicate  to  the  indem- 
nitor his  suspicions  of  such  third  person's  irregularities  and  discrep- 
ancies will  not  invalidate  such  bond.* 

4.  Construction  of  Indemnity  Contract  Generally. — In  the  interpre- 
tation of  indemnity  contracts,  the  cardinal  rule  is  that  which  applies 
to  contracts  generally,  i.  e.,  to  ascertain  the  intention  of  the  parties 
and  to  give  effect  to  that  intention  if  it  can  be  done  consistently  with 
legal  principles.*  Contracts  of  indemnity,  therefore,  must  receive  a 
reasonable  construction  so  as  to  carry  out,  rather  than  defeat,  the 
purpose  for  which  they  were  executed.  To  this  end  they  should 
neither,  on  the  one  hand,  be  so  narrowly  or  technically  interpreted 
as  to  frustrate  their  obvious  design ;  nor,  on  the  other  hand,  so  loosely 
or  inartificially  as  to  relieve  the  obligor  from  a  liability  within  the 
scope  or  spirit  of  their  terms.**  Where  the  general  import  of  a  con- 
tract is  one  of  indemnity,  it  is  the  rule  that  all  of  the  words  used 
therein  should  be  construed  to  be  in  harmony  with,  and  suljservient 
to,  the  general  purpose  of  the  bond.**  When  applied,  however,  this 
rule  should  be  in  aid  of  the  intention  of  the  parties  and  should  not 
be  employed  to  defeat  their  purpose.  Hence  if  a  bond  contains  both 
a  covenant  to  indemnify  against  loss  and  a  covenant  guaranteeing 
the  performance  of  a  specific  thing,  the  latter  covenant  will  not  be 
subordinated  to  the  former,  but  both  will  be  given  their  full  effect, 
and  accordingly  a  failure  to  do  the  thing  specified  will  constitute  a 
breach  of  the  bond,  on  the  happening  of  which  a  cause  of  action  will 

6.  Jonee  v.  Shorter,  1  Oa.  294,  44  Note:  10  Ann.  Cas.  593. 

Am.  Dec.  649;  Rix  v.  Adama,  9  Vt  For  specific  interpretationa  of  var- 

233,  31  Am.  Dec.  619.    See  generally,  ions  kinds  of  indemnity  contracts  in 

Contracts,  vol.  6,  p.  672.  the  light  of  the  general  rule,  see  the 

6.  Boyle  v.  Zadiarie,  6  Pet.  635,  8  following  cases:  Bussell  Trimmer  Co. 
U.  S.  (L.  ed.)  527.  See  also  generally,  v.  Cobum,  188  Mass.  254,  74  N.  E, 
Principal  and  Agent.  334,  69  L.R.A.  821;  Case  v.  Cushman, 

7.  See  Contracts,  vol.  6,  p.  630;  3  Watts  &  S.  (Pa.)  544,  39  Am.  Dec. 
Fraud  and  Deceit,  vol.  12,  p.  231.  47;    Youghiogheny    River    Coal    Co. 

8.  Pardee  v.  Markle,  111  Pa.  St.  648,  v.  Allegheny  Nat.  Bank,  211  Pa. 
5  Atl.  36,  56  Am,  Rep.  299.  St.  319,  60  AU.  924,  69  L.R.A.  637. 

9.  See  Contracts,  toL  6,  p.  835  et  11.  Equitable  Trust  Co.  v.  National 
seq.  Surety  Co.,  214  Pa.  St  159,  63  Atl. 

10.  Union    Cent    life    Ins.    Co.    v.  699,  6  Ann.  Cas.  465. 

United  States  Fidelity  etc.,  Co.,  99  Md.  For  what  ia  apparently  an  applica- 
423,  58  AtL  437, 105  A.  S.  R.  313.        tion  of  this  general  principle,  see  also, 
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arise."  When  a  fidelity  company  executes  a  bond  at  the  request  of 
an  employee,  in  the  form  desired  by  him,  undertaking  to  indemnify 
his  employer  for  any  acts  of  fraud  or  dishonesty  on  the  part  of  the 
employee,  the  obligation  of  the  employee  to  indemnify  the  company 
is  coeztensiTe  with  that  of  the  company  to  reimburse  the  employer; 
and  any  provisions  in  the  contract,  as  to  proof  of  liability,  binding 
on  the  company,  in  favor  of  tiie  employer,  are  equally  binding  on 
the  raaployee  in  an  action  brought  by  the  company  against  him  to 
recover  indemnity  for  what  it  has  paid  in  his  behalf.*'  As  to  the 
construction  to  be  given  to  the  provisions  of  an  indemnity  or  fidelity 
bond  given  by  a  surety  company,  which  differs  materially  from  the 
old  bond  of  indemnity  and  in  form  and  essence  resembles  an  insur- 
ance contract  it  is  well  settled  that  where  the  contract  has  been  drawn 
by  the  surety,  and  its  provisions  are  susceptible  of  more  than  one 
construction,  all  of  which  are  consistent  with  the  objects  for  which 
the  contract  was  executed,  that  construction  must  be  adopted  which 
favors  the  party  indemnified.**  However,  the  liability  of  an  indem- 
nitor is  never  endangered  by  mere  construction  to  include  a  term 
specifically  excluded.  Hence,  when  he  covenants  to  be  boimd  pro- 
vided certain  antecedent  conditions  are  complied  with  by  the  party 
Indemnified,  in  the  very  nature  of  things,  if  those  conditions  are  not 
fulfilled,  his  liability  never  becomes  fixed.*' 

5.  Application  of  Indemnity  Contract  to  Negligence  of  Indem- 
nitee.— ^It  is  well  settled  that  a  contract  of  indemnity  will  not  be  con- 
strued to  indemnify  the  indemnitee  against  losses  resulting  to  him 
through  his  own  negligent  ax:ts,  where  such  intention  is  not  expressed 
in  unequivocal  terms.**  Thus,  where  the  contractor  in  a  building 
contract  gives  a  bond  undertaking  to  "protect  and  keep  harmless"  the 
owner  "from  damages  arising  from  accidents  to  persons  employed  in 
the  construction  of,  or  passing  near  to,  the  said  work,"  the  bond 
does  not  indemnify  the  owner  against  liability  for  personal  injuries 
sustained  by  a  servant  of  a  subcontractor  in  consequence  of  the  negli- 
gence of  the  owner's  servant.*'  It  has  been  held,  however,  that  in 
case  the  contract  of  indemnity  expressly  provides  that  the  indemnitor 

Pioneer  Savings  etc,  Co.  v.  Bartsch,  boro  v.  Tidelify  etc.,  Co.,  126  N.  C. 

51  Minn.  474^  53  N.  W.  764,  38  A.  S.  320,  35  S.  E.  588,  128  N.  C.  366,  38 

K.  511.  S.  E.  908,  83  A.  S.  R.  682. 

12.  Equitable  Trust  Co.  v.  National  Note:  33  L.B.A.(N.S.)  680. 
Surety  Co.,  214  Pa.  St.  159,  63  Atl.  See  also  Insurance,  post. 

699,  6  Ann.  Caa.  465.  And  see  infra,  15.  Union  Cent  Life  Ins.  Co.  v. 
par.  14.  United  States  Fidelity  etc.,  Co.,  99  Md. 

13.  rideUty  etc.,  Co.  of  New  York  423,  58  Atl.  437,  105  A.  S.  R.  313. 
V.  Eickhofl,  63  Minn.  170,  65  N.  W.  16.  Perry  v.  Payne,  217  Pa.  St.  252, 
351,  56  A.  S.  B.  464,  30  L.RA.  586.       66  Atl.  553, 10  Ann.  Cas.  589  and  note, 

14.  Ballard  County  Bank  v.  United  11  L.R.A.(N.S.)  1173. 
States  Fidelity  etc.,  Co.,  150  Ky.  236,       Note:  21  Ann.  Cas.  123. 

150  S.  W.  1,  Ann.  Cas.  1914C  1208;       17.  Perry  v.  Payne,  217  Pa.  St.  252, 
Hoimel  V.  American  Bonding  Co.,  112   66   Atl.   553,   10   Ann.   Cas.   589,  11 
Minn.  288,  128  N,  W.  12,  33  L.R.A.   L.E.A,(N.S.)  1173. 
(N.S.)   513  and  note;  Bank  of  Tar- 
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shall  indemnify  the  indemnitee  for  all  losses  sustained,  whether  or 
not  such  losses  are  the  result  of  the  negligence  of  the  indemnitor, 
the  latter  will  be  held  liable  for  losses  suffered  by  the  indemnitee, 
although  such  losses  are  the  direct  result  of  the  indemnitee's  own  neg- 
ligence. On  the  other  hand,  authority  exists  for  the  view  that  a 
contract  of  indemnity  which  purports  to  save  an  indemnitee  harm- 
less, even  for  his  own  negligence,  is  void  as  against  public  policy.** 
A  contract  to  indemnify  a  common  carrier  of  passengers  against  losses 
occurring  from  injuries  to  passengers  carried  by  it  is  not  invalid 
as  against  public  policy  because  it  covers  losses  resulting  from  its 
negligence  or  the  negligence  of  its  servants,  since  such  indemnity 
in  no  way  affects  the  liability  of  the  company  to  the  person  injured." 
6.  Legality  of  Contract  Generally. — A  promise  of  indemnity  for 
the  performance  of  an  act  not  illegal,  immoral,  or  against  public 
policy,  is  valid.*"  As  in  the  case  of  contracts  generally,  however,  if 
a  contract  of  indemnity  grows  immediately  out  of,  and  is  connected 
with,  an  illegal  or  immoral  act,  a  court  of  justice  will  not  lend  its 
aid  to  enforce  it.*  Thus,  the  law  will  not  enforce  a  promise  to  indem- 
nify a  surety  on  an  administration  bond,  for  doing  an  act  planned 
and  intended  to  enable  his  principal  in  the  administration  bond  to 
commit  a  gross  breach  of  trust.*  Similarly  a  bond  indemnifying  a 
sheriff  or  other  officer  against  loss  for  doing  an  act  in  violation  of 
his. duty,  or  for  omitting  to  do  that  which  it  is  his  duty  to  do  is 
void  as  against  public  policy,  and  no  recovery  can  be  had  thereon.* 
A  contract  by  which  the  author  of  a  libel  agrees  to  indemnify  the 
publisher  thereof  is  void.*  Likewise,  an  agreement  by  a  justice  of 
the  peace  to  indemnify  one  whom  he  summons  to  assist  him  in  mak- 
ing an  surrest  cannot  be  recovered  on,  if  such  arrest  was  unlawful.* 
However,  an  undertaking  by  a  brewing  company  to  indemnify  a 
surety  on  the  bond  of  one  retailing  its  product  is  not  void  as  against 

18.  Note:  10  Ann.  C^.  593.  2.  Forsyth  v.  Woods,  17  Wall.  484, 

19.  Kansas  City  etc.,  R.  Co.  v.  20  U.  S.  (L.  ed.)  207.  And  see  Ex- 
Southern  Railway  News  Co.,  151  Mo.  ecutobs  and  Administeatoes,  vol.  11, 
373,  52  S.  W.  205,  74  A.  S.  R.  545,  45  p.  303  et  seq. 

L.R.A.  380;  Trenton  Pass.  R.  Co.  v.  3.  Colliers    v.    Windham,    27    Ala. 

Quarantors   Liability   Indemnity   Co.,  291,  62  Am.  Dec.  767;  Ayer  v.  Hut- 

60  N.  J.  L.  246,  37  Atl.  609,  44  L.R.A.  chins,  4  Mass.  370,  3  Am.  Dec.  232; 

213.  Shotwell  v.  Hamblin,  23  Miss.  156,  55 

20.  Smith  v.  Delaney,  64  Conn.  264,  Am.  Dec.  83;  Harrington  v.  Crawford, 
29  Atl.  496,  42  A.  S.  R.  181;  British  136  Mo.  467,  38  S.  W.  80,  58  A.  S.  B. 
Cash  lite,  Conveyors  v.  Lamson  Store  653,  35  L.R.A.  477;  Webbers  v. 
Service  Co.  [1908]  1  K.  B,  1006,  77  Blunt,  19  Wend.  (N.  Y.)  188,  32  Am. 
L.  J.  K.  B.  649,  98  L.  T.  N.  S.  875, 14  Dec.  445  and  note. 

Ann.  Cas.  554  and  note,  1  British  Rul.  Note:  40  Am.  Dec.  426. 

Cas.  159.  See  generally.  Sheriffs. 

1.  Armstrong  v.  Toler,  11   Wheat.  4.  Atkins  v.  Johnson,  43  Vt.  78,  5 

258,  6  U.  S.  (L.  ed.)  468;  Prewitt  v.  Am.  Rep.  260. 

Garrett,  6  Ala.  128,  41  Am.  Dec.  40.  Notes:  40  Am.  Dec  427;  21  Ann. 

Note:  40  Am.  Dec.  425.  Cas.  123, 124. 

See  also  Contbaots,  toL  6,  p.  682  6.  Cnmpston  v-  Lambert,  18  Ohio 

et  seq.  81,  51  Am.  Dec.  442. 
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pnblic  policy.*  Nor  is  a  bond  given  by  a  third  person  to  indemnify 
bail  on  a  criminal  recognizance  void,'  althoagh  the  authorities  appear 
to  be  in  conflict  on  the  question  whether  a  contract  by  a  person  let 
to  bail  to  indemnify  his  sureties  is  valid.*  Moreover,  if  a  promise  of 
indemnity  is  entirely  disconnected  with  an  illegal  acl^  and  is  founded 
on  a  new  consideration,  it  is  not  affected  by  such  act,  although  it 
was  known  to  the  party  to  whom  the  promise  was  made,  and  although 
he  was  the  contriver  and  conductor  of  the  illegal  act.  Thus,  although 
A,  during  a  war,  contrives  a  plan  for  importing  goods  on  his  own 
account  from  the  enemy's  country,  and  goods  are  sent  to  B  by  the 
same  vessel,  still  if  at  the  request  of  B  he  becomes  surety  for  the 
payment  of  the  duties  on  B's  goods,  and  responsible  for  the  expenses 
on  a  prosecution  for  the  illegal  importation  of  the  goods,  and  is  com- 
pelled to  pay  them,  he  may  maintain  an  action  on  the  promise  of  B 
to  refund  the  money.*  If  a  married  woman  is  incapable  of  binding 
herself  as  surety,  an  agreement  by  her  to  indemnify  another  against 
liability  as  surety  for  a  third  person  is  also  invalid.^* 

7.  Indemnity  against  Possible  Suits;  Acts  Already  Committed. — 
WMle  little  authority  is  to  be  found  on  the  question,  the  decisions 
seem  to  agree  that  a  contract  which  indemnifies  one  person  against 
suits  which  may  be  brought  is  not  invalid  as  being  a  species  of  main- 
tenance provided  the  indemnitors  had  a  real  interest  in  the  subject 
matter  of  the  dispute.*^  An  agreement  to  indemnify  a  person  against 
the  consequences  of  a  breach  of  contract  with  a  trade  competitor  has 
been  upheld  as  within  the  bounds  of  legitimate  business  competition.*' 
On  the  other  hand,  in  a  similar  case  an  injunction  against  indemnify- 
ing such  customers  against  the  consequences  of  a  breach  of  their 
contracts  has  be^i  granted.*'  Moreover  a  contract  to  indemnify  a 
publisher  against  the  consequences  of  publishing  has  been  held  to 
be  a  species  of  maintenance,  and  for  that  reason  void,  this  view  being 
based  on  the  ground  that  in  such  a  case  the  indemnitor  and  the 
indemnitee  have  no  common  interest.**  A  bond  to  indemnify  against 
the  consequences  of  an  unlawful  act  already  committed  is  vaUd.  The 
reason  which  declares  such  contracts  void,  when  the  act  is  to  be  done, 
does  not  apply  to  cases  where  the  act  indemniiied  against  is  past, 
and  consequently  agreements  to  indemnify  for  such  acts  stand  on 

6.  Timm  v.  Grand  Rapids  Brewing  10.  National  Bank  of  Tifton  v. 
Co.,  160  Mich.  371, 125  N.  W.  357,  27  Smith,  142  Ga.  663,  83  S.  E.  526, 
L.R.A.(N.S.)  186.  LJt.AJ.915B  1116  and  note. 

7.  Carr  v.  Davis,  64  W.  Va.  522,  63  11.  See  Champertt  and  Maintb- 
S.  E.  326, 16  Ann.  Gas.  1031  and  note,   nancb,  vol.  6,  p.  279. 

20  L.R.A.(N.S.)  58;  Carr  v.  Sutton,  12.  British  Cash,  etc..  Conveyors  v. 

70  W.  Ya.  417,  74  S.  E.  239,  Ann.  Uas.  Lamson  Store  Service  Co.  [1908]  1  K. 

1913E  453.  B.  1006,  77  L.  J,  K.  B.  649,  98  L.  T. 

8.  See  BaUi  ahd  BBOOamZAXOK,  N.  S.  875,  14  Ann.  Cas.  554  and  note, 
vol.  3,  p.  60.  1  British  Rnl.  Cas.  169  and  note. 

9.  Armstrong  v.   Toler,  U  Wheat.  IS.  Note:  1  Brit.  RnL  Cas.  177. 
258,  6  U.  S.  (L.  ed.)  468.  14.  Note:  14  Ann.  Cas.  569. 
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the  same  footing  as  other  contracts.**  Thus  a  contract  to  indemnify 
a  sheriff  for  a  past  neglect,  or  for  a  past  attachment,  or  levy,  or  for 
an  escape  already  happened,  is  valid." 

8.  Indemnity  between  Joint  Tortfeasors  under  Contract  between 
Them. — The  general  rule  that  agreements  given  to  indemnify  against 
the  consequences  of  unlawful  acts  are  void  *'  is  closely  analogous  to 
another  rule  of  a  kindred  character,  namely,  that  there  can  be  no 
contribution  between  wrongdoers.^*  However,  whib  there  is  no  right 
of  contribution  between  joint  tortfeasors,  there  may  be  a  right  to 
indemnity  under  a  contract  where  the  plaintiff  is  Uable  to  a  third 
party,  but  is  not  in  pari  delicto  with  his  co-wrongdoer."  This  excep- 
tion to  the  general  rule  arises  in  cases  where  the  act  indemnified 
against  is  apparently  right  and  in  ihe  furtherance  of  a  legal  claim, 
and  the  party  committing  iiie  act  is  ignorant  of  the  fact  that  he  is 
doing  wrong,  the  means  employed  not  being  in  themselves  criminal. 
The  distinction  is,  if  the  act  threatened  or  agreed  to  be  done  is  known 
at  the  time  to  be  wrongful,  an  express  promise  to  indemnify  is  illegal ; 
but  if  this  is  not  known  at  the  time,  and  the  act  is  seemingly  lawful, 
even  though  it  does  as  a  matter  of  fact  trork  a  trespass  on  tjie  rights 
of  a  third  person,  a  bond  of  indemnity  is  valid.**  Thus  where  one 
person  represents  to  another  that  he  owns  a  tract  of  land  up  to  a 
certain  point  and  employs  him  to  move  back  a  fence  situated  thereon 
to  that  point,  agreeing  to  save  him  harmless  from  any  proceedings 
taken  by  the  owner  of  the  adjoining  tract,  he  will  be  responsible  for 
any  damages  such  other  person  may  be  compelled  to  pay  in  a  suit 
by  the  owner  of  the  adjoining  tract  for  trespass.*  So  promises  of 
indemnity  to  officers  to  induce  them  to  execute  process  by  taking 
property,  where  the  title  to  it  is  disputed,  are  very  common,  and 
their  legality  has  been  often  recognized.*  It  is  also  well  settled  that 
a  municipal  corporation  which  has  been  obliged  to  pay  damages  for 
an  injury  arising  from  the  act  of  another  may  recover  indemnity 
from  the  latter  under  a  contract  therefor.* 

15.  Note:  86  A.  S.  R.  566.  McDevitt,  126  Mich.  417,  85  N.  W, 

16.  HaU  V.  Huntoon,  17  Vt  244,  44  1086,  86  N.  W.  543,  86  A.  S.  R.  548 
Am.  Dec.  332.  and    note;    Hoek    v,    Allendale    Tp. 

Note:  40  Am.  Dec.  427.  161  Mich.  571, 126  N.  W.  987,  21  Ann. 

See  also  Sheriffs.  Cas.  118  and  note;  Coventry  v.  Bar- 

17.  See  supra,  par.  6.  ton,  17  Johns.  (N.  Y.)  142,  8  Am.  Dec. 

18.  See    Contribution,   vol.    6,   p.  376  and  note;  Ives  v.  Jones,  25  N.  C. 

19.  Hock  V.  Allendale  Tp.  161  538,  40  Am.  Dec.  421  and  note;  Arm- 
Mich.  571, 126  N.  W.  987, 21  Ann.  Cas.  strong  County  v.  Clarion  County,  66 
118  and  note.  Pa.  St  218,  5  Am.  Rep.  368. 

20.  Vandiver  V.  PoUak,  107  Ala.  547,  Note:  86  A.  S.  R.  554. 

19  So.  180,  54  A.  S.  R.  118;  Marcy  v.  1.  Ives  v.  Jones,  25  N.  C.  538,  40 

Crawford,  16  Conn.  549,  41  Am.  Dec.  Am.  Dec.  421. 

158;  Farwell  v.  Becker,  129  lU.  261,  2.  Note:    40    Am.    Dec.   425.      See 

21  N.  E.  792, 16  A.  S.  R.  267,  6  L.R.A.  Sheriffs. 

400;    Jacobs    v.    Pollard,    10    Cush.  3.  Note:  21  Ann.  Caa.  123.    See  in- 

(Mass.)  287,  57  Am.  Deo.  105;  Ray  v.  fra,  par.  11,  12. 
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m.  Implied  Peomises  of  Indbmnitt 

9.  In  GeneraL — ^A  contract  of  iudemnity  need  not  be  express;  it 
is  sufficient  if  the  evidence  establishes  an  implied  contract.*  Thus 
when  one  becomes  bound  as  siu:ety  for  the  debt  of  another  at  his  spe- 
cial instance  and  request  there  arises  between  principal  and  surety 
an  implied  contract  to  indemnify  the  latter  from  any  injury  which 
he  may  suffer  by  incurring  such  liability.*  This  contract  is  supposed 
to  arise  at  the  moment  when  the  surety  contracts  his  obligation ;  and 
is  broken  the  moment  when  the  surety  is  damnified,  whether  that 
damage  consists  in  being  obliged  to  pay  the  debt,  or  suffering  any 
other  legal  injury,*  As  a  general  rule  it  may  be  said  that,  where 
one  is  employed  or  directed  by  another  to  do  an  act  in  his  behalf, 
not  manifestly  wrong,  the  law  implies  a  promise  of  indemnity  by 
the  principal  for  damages  resulting  proximately  from  the  good-faim 
execution  of  the  agency,  and  for  necessary  expenses  advanced  or 
ihcurred  by  the  agent  in  order  to  consummate  that  which  he  is  directed 
to  do.^  Thus  the  employment  of  a  broker  to  sell  property  for  future 
delivery  implies  not  only  an  imdertaking  to  indemnify  the  broker 
in  respect  to  the  execution  of  his  agency,  but  likewise  implies  a  prom- 
ise on  the  part  of  the  principal  to  repay  or  reimburse  him  for  such 
losses  or  expenditures  as  may  become  necessary,  or  may  result  from 
the  performance  of  his  agency.*  A  principal  cannot  defeat  an  agent's 
right  to  indemnity  for  expenses  or  liabilities  incurred  in  acting  for 
the  principal,  within  the  scope  of  his  authority,  by  a  termination  of 
the  relationship,  but  the  agent  may,  notwithstanding  the  agency  has 
been  terminated,  recover  for  liabilities  incurred  whUe  acting  as  agent.* 
An  agent,  however,  who  exceeds  his  authority,  and  does  acts  not  within 
the  scope  of  his  agency,  cannot  recover  from  the  principal  for  money 
advanced  for  the  principal,  or  for  liabilities  incurred  in  such  unauthor- 
ized acts.*"  Moreover,  the  rule  is  well  established  that  an  agent  can- 
not recover  from  his  principal  for  money  advanced  or  liabilities  in- 
curred in  a  transaction  prohibited  by  law  if  the  agent  knew  of  the 
illegality  of  the  transaction."    Where  an  agent  suffers  damages,  or 

4.  HendeTBon  t.  Eckern,  115  Minn.  78,  19  A.  S.  R.  256;  Henderson  v. 
410,  132  N.  W.  716,  Ann.  Gas.  1912D  Eckery,  115  Minn.^410, 132  N.  W.  715, 
989.    See  snpra,  par.  3.  Ann.  Gas.  1912D  989  and  note.     See 

5.  Brentnal  v.  Holmes,  1  Root  also  infra,  par.  17.  And  see  generally, 
(Conn.)  291,  1  Am.  Dec.  44;  Harrah  Pbikcipal  and  Agbnt. 

▼.  Jacobs,  75  la.  72,  39  N.  W.  187,  1  8.  Bibb  v.  Allen,  149  U.  S.  481,  13 

L.RA.  152;  Bisaig  v.  Britton,  59  Mo.  S.  Ct.  950,  37  U.  S.  (L.  ed.)  819. 

204,  21' Am.  Rep.  379.  9.  Note:  Ann.  Gas.  1912D  993. 

6.  Ward  v.  Henry,  5  Conn.  595,  13  10.  Fuller  ▼.  EUifl,  39  Vt.  345,  94 
Am.  Dec  119.    See  also  Psikcipal  and  Am.  Dec.  327. 

SUBBTT.  Note:  Ann.  Gas.  1912D  993. 

7.  Moore  v.  Appleton,  34  Ala.  147,       11,  Irwin  v.  WiUiar,  110  U.  8.  499, 
73  Am.  Dec.  448;  Guimey  v.  St.  Paul  4  S.  Ct.  160,  28  U.  S.  (L.  ed.)  226, 
etc.,  R.  Co.,  43  Minn.  496,  46  N.  W.      Note:  Ann.  Gas.  1912D  993. 
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incurs  liabilities  by  reason  of  his  own  fraud  or  misconduct,  he  of 
course  cannot  have  indemnity  from  his  principal.**  As  further  illus- 
trations of  implied  indemnities  may  be  mentioned  the  right  of  the 
owner  of  goods  which  have  been  lawfully  taken  in  execution  for  the 
debt  of  another,  to  be  indemnified  by  the  latter;  the  right  of  a  person 
delivering  goods  on  the  claim  and  peremptory  requisition  of  another 
to  be  indemnified  by  him  in  an  action  for  conversion  by  the  owner ;  *• 
and  the  right  of  a  nominal  owner  of  stock,  who  has  been  compelled 
to  pay  out  money  as  a  consequence  of  his  nominal  ownership  to  indem- 
nity from  the  real  owner.** 

10.  Reimbursement  of  Person  Compelled  to  Pay  Damages  for  An- 
other's Dfegligence. — ^A  person  who,  without  fault  on  his  own  part, 
has  been  compelled,  by  a  judgment  of  a  court  having  jurisdiction,  to 
pay  damages  occasioned  by  tiie  negligence  of  another  is  entitled  to 
indemnity  from  the  latter,  whether  contractual  relations  exist  between 
them  or  not;  and  the  right  to  such  indemnity  does  not  depend  on 
the  fact  that  the  wrongdoer  owed  to  the  party  charged  \Hth  the 
Uability  a  special  or  particular  duty  not  to  be  negligent.  The  right 
to  indemnity  in  such  cases  stands  on  the  principle  that  every  one  is 
responsible  for  the  consequences  of  his  own  negligence ;  and  if  another 
person  has  been  compelled  to  pay  the  damages  which  ought  to  have 
been  paid  by  the  wrongdoer,  they  may  be  recovered  from  him.*' 
Thus,  when  damages  have  been  recovered  by  a  judgment  against  a 
master  for  injuries  sustained  by  a  servant's  negligence,  the  master 
having  been  without  fault,  the  sum  so  paid  by  the  latter  may  be 
recovered  from  the  servant.**  So  an  occupant  of  a  building  who 
has  been  compelled  to  pay  damages  for  injuries  sustained  by  another 
by  falling  into  an  opening  on  the  premises  negligently  left  open 
and  unguarded  by  a  third  person,  may  maintain  an  action  against 
such  third  person  for  indemnity.*'  Likewise  a  railroad  company 
against  which  a  judgment  has  been  recovered  by  one  who  sustained 
personal  injuries  through  the  obstruction  of  a  sidewalk  at  its  station 
by  mail-bags,  may  recover  from  mail-carriers  who  negligently  caused 
the  obstruction,  the  amount  of  the  judgment  paid.**  In  all  such 
cases,  where  one  does  the  act  or  •creates  the  nuisance,  and  the  other 

12.  Gumey  v.  St.  Paul,  etc.,  R.  Co.,  86  A.  S.  B.  478  and  note;  Oceanic 
43  Minn.  496, 46  N.  W.  78, 19  A.  S.  R.  Steam  Nav.  Co.  v.  Compania  Trans- 
256.  atlantica  Espanola,  134  N.  Y.  461,  31 

Note:  Ann.  Cas.  1912D  994.  N.  E.  987,  30  A.  S.  B.  685  and  note. 

13.  Note:  12  Eng.  Rul.  Cas.  838.  16.  Smith  v.  Foran,  43  Conn.  244, 

14.  Hardon  v.  BeUHos  [1901]  A.  C.  21  Am.  Rep.  647. 

118,  70  L.  J.  P.  C.  9,  49  W.  B.  209,  83  17.  Churchill  v.  Holt,  127  Mass.  165, 

L.  T.  N.  S.  573, 17  Times  L.  Rep.  126,  34  Am.  Rep.  355. 

3  British  Rul.  Cas.  356  and  note.   See  18.  Old  Colony  B.  Co.  v.  Slavens, 

also  Trusts.  148  Mass.  363, 19  N.  E..  372, 12  A.  S. 

15.  Boston  Woven  Hose  etc.,  Co.  v.  B.  558. 
KendalL  178  Mass.  232,  59  N.  E.  657, 
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does  not  join  therein,  bat  is  thereby  exposed  to  liability  and  suffers 
damage,  the  rule  that  one  of  two  joint  tortfeasors  cannot  maintain 
an  action  against  the  other  for  indemnity  or  contribution  does  not 
apply  as  the  parties  are  not  in  pari  delicto  as  to  each  oihet,  thou^ 
as  to  third  persons  either  may  be  held  liaUe.^*  It  has  been  held, 
however,  that  the  general  rule  applies  in  the  case  of  a  terminal  com- 
pany whose  negligence  toward  one  of  its  employees  in  failing,  by  a 
proper  inq>ection,  to  discover  a  defective  brake  on  a  car  delivered 
to  it  by  a  railroad  company  has  been  established  by  a  competent 
tribunal,  and  hence  such  company  cannot  enforce  contribution  or 
recover  indemnity  from  the  railroaid  company  because  of  the  latter's 
like  n^lect  of  duty.** 

11.  Right  of  Municipality  against  Original  Wrongdoer. — ^While  it 
is  generally  conceded  that  public  necessity,  and  the  nature  of  their 
obligations,  require  that  municipal  corporations  should  be  held  liable 
for  the  safety  of  their  thoroughfares,^  the  doctrine  of  pari  delicto, 
though  frequently  invoked  against  them,  is  not  applied,  because  of 
their  constructive  default  when  they  have  sought  reimbursement  from 
Lhe  actual  authors  of  the  trespass  or  nuisance  which  has  caused  them 
to  be  sued,  and  the  general  rule  is  that  when  such  corporations  have 
been  held  responsible  for  injuries  to  persons  lawfully  using  the  streets 
in  a  city,  because  of  defects  in  the  streets  or  sidewalks  caused  by  the 
negligence  or  active  fault  of  a  property  owner,  or  in  general  when- 
ever they  have  been  compelled  to  pay  damages  for  a  wrongful  act 
perpetrated  by  another  in  public  highways,  they  become  entitled  to 
maintain  an  action  against  such  person  for  indemnity  from  the  lia- 
bility which  the  wrongful  act  has  brought  upon  them.'    So  it  has 

19.  Union  Stock  Yards  Co.  of  Union  Stock  Yards  Co.  of  Omaha  v. 
Omaha  v.  Chicago,  etc.,  R.  Co.,  196  U.  Chicago,  etc.,  E.  Co.,  198  U.  S.  217,  25 
S.  217,  25  S.  Ct.  226,  49  U.  S.  (L.  ed.)  S.  Ct.  226,  2  Ann.  Cas.  525,  49  U.  S. 
453,  2  Ann.  Cas.  525;  Gray  v.  Boston  (L.  ed.)  453  (discussed,  not  decided); 
Gas  Light  Co.,  114  Mass.  149,  19  Am.  Catterlin  v.  Frankfort,  79  Ind.  547,  41 
Bep.  324;  Churchill  v.  Holt,  127  Mass.  Am.  R«p.  627;  Lowell  v.  Boston,  etc., 
165,  34  Am.  Rep.  355;  Old  Colony  Ry.  Co.,  23  Pick.  (Mass.)  24,  34  Am.  Dec. 
Co.  V.  Slavens,  148  Mass.  363, 19  N.  E.  33  and  note;  Westfield  v.  Mayo,  122 
372,  12  A.  S.  R.  558.  See  also  infra,  Mass.  100,  23  Am.  Rep.  292;  Littleton 
par.  11.  V.  Richardson,  34  N.  H.  179,  66  Am. 

20.  Union  Stock  Yards  Co.  of  Dec.  759;  Bennett  v.  Fifieid,  13  R.  I. 
Omaha  v.  Chicago  etc.,  R.  Co.,  196  U.  139,  43  Am.  Rep.  17;  Pawtncket  v. 
S.  217,  25  S.  Ct.  226,  49  U.  S.  (L.  ed.)  Braj,  20  R.  I.  17,  37  AtL  1,  78  A.  S. 
453,  2  Ann.  Cas.  526.  R.   837   and  note;    Seattle  v.   Puget 

1.  See  Highways,  voL  13,  p.  309  Sound  Co.,  47  Wash.  22,  91  Pac.  255, 
et  seq.  125  A.  S.  R.  884,  14  Ann.  Cas.  1046 

2.  Chicago  V.  Bobbins,  2  Black.  418,  and  note,  12  L.R.A.(N.S.)  949. 

17  U.  S.  (L.  ed.)  298;  Robbins  v.  Chi-  Notes:  34  Am.  Dec.  40;  1  Ann.  Cas. 
eago  City,  4  Wall.  657,  18  U.  8.  (L.  945. 

ed.)    427;   Washington   Light   Co.   v.       And  see  Hiohwats,  voL  13,  p.  627 
District  of  Colombia,  161  U.  S.  316, 16  et  seq. 
S.   Ct  664,  40  U.  S.   (L.  ad.)   712; 
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been  held  that  a. municipal  corporation  haa  an  action  against  the 
person  bound  to  repair  a  sidewalk  or  bridge  on  a  highway  for  dam- 
ages recovered  against  it  by  a  person  injured  by  a  defect  therein.* 
Similarly,  mimicipalities  subjected  to  liability  for  injuries  sustained 
by  a  traveler,  have  been  accorded  a  remedy  over  against  the  abutting 
lot  owner  where  excavations  or  obstructioDS  have  been  made  and  n^- 
ligently  left  open  in  the  way,*  where  an  awning  has  negligently  been 
permitted  to  fall,*  or  where  cellar-ways  opening  into  the  street  have 
negUgently  been  left  unprotected.*  However,  if  the  original  injury 
in  any  particular  case  was  not  legally  chargeable  against  the  munic- 
ipality, then  it  can  have  no  right  of  action  against  the  original  wrong- 
doer, even  though  it  was  sued  for  it  and  gave  him  notice  to  defend, 
and  an  award  was  had  against  it,  which  it  paid.  One  who  is  improp- 
erly sued  for  the  wrong  of  another  must  secure  himself  by  a  defense 
against  that  action,  and  not  by  subrogation  to  another.' 

12.  Absence  of  Primary  Liability. — While  it  is  well  established 
that  a  municipal  corporation  ha«  a  remedy  over  against  a  person 
who  has  so  used  the  streets  as  to  produce  an  injury  to  another  for 
which  the  corporation  has  been  held  liable,*  the  principle  underlying 
the  right  of  the  municipality  to  be  reimbursed  for  damages  paid  in 
such  cases  is  that  the  owner  or  occupier  of  the  property,  as  the  case 
may  be,  is  primarily  liable  to  the  person  injured.  From  that  Uabil- 
ity,  it  is  said,  springs  the  right  of  subrogation.'  Hence,  in  an  action 
by  a  city  to  recover  an  aiuount  which  it  has  been  compelled  to  pay 
as  damages  for  the  negligence  of  a  lot  owner,  the  municipality,  it  has 
been  held,  can  recover  only  by  proving  the  injury,  the  negUgence  of 
the  defendant,  the  extent  of  ihe  damage  and  the  fact  of  payment  by 
it,^^  and  it  is  competent  for  the  defendant  to  show  that  he  was  under 
no  obligation  to  keep  the  street  in  safe  condition,  and  that  it  was  not 
through  his  default  that  the  accident  happened.**     In  consonance, 

3.  Chesapeake,  etc.,  Canal  Co.  v.  284,  78  Am.  Dec.  336.  And -see  gen- 
Allegany  County  Com'rs,  57  Md.  201,  erally,  Subrogation. 

40  Ain.  Rep.  430 ;  Lowell  v.  Spaulding,  8.  See  supra,  par.  11. 

4  Cash.  (Mass.)  277,  50  Am.  Dec.  775  9.  New  Castle  v.  Kurtz,  210  Pa.  St. 

and  note;  Woburn  v.  Henshaw,  101  183,  59  Atl.  989,  105  A.  S.  R.  798,  1 

Mass.  193,  3  Am.  Bep.  333.  Ann.  Cas.  943,  69  L.RA.  488. 

4.  Portland  v.  Richardson,  54  Me.  10.  Rochester  v.  Campbell,  123  N.  Y. 
46,  89  Am.  Dec.  720;  Lowell  v.  Boston,  405,  25  N.  E.  937,  20  A.  S.  R.  760, 10 
etc,  R.  Corp.,  23  Pick.  (Mass.)  24,  34  L.R.A.  393. 

Am.  Dec.  33;  Brooklyn  v.  Brooklyn  11.  Chicago  v.  Robbins,  2  Black  418, 

City  R.  Co.,  47  N.  Y.  475,  7  Am.  Rep.  17   U.    S.    (L.   ed.)    298;   Lincohi   v. 

469.  Lincoln  First  Nat.  Bank,  67  Neb.  401, 

6,  Milford    v.    Holbrook,    9    Allen  93  N.  W.  698,  108  A.  S.  R.  690,  60 

(Mass.)  17,  85  Am.  Dec.  735.  L.R.A.  923;  Buffalo  v.  Holloway,  7  N. 

6.  Boston  V.  Worthington,  10  Gray  Y.  493,  57  Am.  Dec.  550  and  note; 
(Mass.)  496,  71  Am.  Dec.  678.  Richmond  v.  Silterding,  101  Va.  354> 

7.  West  Chester  v.  Apple,  35  Pa.  St.  43  S.  E.  562,  99  A.  S.  R.  878, 65  L.R.A. 
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therefore  with  the  general  principle  that  where  &  new  right  is  created 
or  a  new  duty  ia  imposed  by  statute,  if  a  remedy  be  given  by  the  same 
statute  for  its  violation  or  nonperformance,  the  remedy  given  is  exclu- 
sive," it  has  been  held  that  where  an  ordinance  of  the  city  provides 
that  in  case  a  lot  owner  fails  or  refuses  to  make  repairs  of  sidewalks 
required,  he  is  liable  to  a  fine,  or  where  a  city  charter  empowers  the 
superintendent  of  streets  in  case  of  the  owner's  neglect  after  notice  to 
make  repairs,  to  make  them  himself,  and  collect  the  expense  thereof 
from  the  owner,  the  city  cannot,  in  the  absence  of  any  negligence  or 
breach  of  contract  duty  on  the  part  of  the  owner,  recover  from  him  the 
amount  of  a  judgment  recovered  against  it  for  damages  sustained 
by  one  who  was  injured  in  consequence  of  a  defect  in  the  sidewalk 
adjoining  such  owner's  premises. i*  Similarly,  a  mimicipal  corpora- 
tion which  has  imposed  the  duty  on  property  owners  of  keeping  the 
sidewalks  in  front  of  their  property  free  from  ice  imder  penalty,  or 
has  provided  that,  in  case  of  their  neglect  to  remove  the  ice,  it  will 
be  removed  by  the  city  at  their  expense,  assumes  the  duty  of  keep- 
ing the  walks  clear;  and,  accordingly,  in  case  it  is  held  liable  for 
injury  to  one  falling  on  the  walk,  it  cannot  recover  over  against  the 
property  owner  on  the  theory  that  he  was  primarily  liable  for  the 
injury.** 

IV.  ACCKUAL  AND  EXTBNT  OF  LIABILITY 

When  Liability  Ariset 

13.  Necessity  for  Actual  Damage. — ^The  rule  of  the  common  law  is 
that  to  authorize  a  recovery  on  a  mere  bond  of  indemnity,  actual 
damage  must  be  shown."  In  the  application  of  this  rule,  however, 
a  distinction  is  made  by  the  authorities  between  a  simple  contract 
of  indemnity  against  damages  and  a  contract  of  indemnity  against 
liability  for  damages.^'  In  the  former  case  only  does  the  common 
law  rule  that  there  is  no  cause  of  action  until  there  is  actual  damage 
apply.*'    In  tiie  latter  case  it  has  very  generally  been  held  that  an 

446.    And  see  Huhwatb,  voL  13,  p.  Conneotient  Mnt.  Life  Ins.  Co.,  107 

627.  Mo.  92, 17  S.  W,  637,  28  A.  S.  R,  402 

12.  See  AcnoHS,  voL  1,  p.  323  et  and  note;  New  Castle  v.  Knrtz,  210 
seq.;  Statutks.  Pa.  St.  183,  69  Atl.  989,  105  A.  S.  R. 

13.  Keoknk  v.  Independent  District  798,  1  Ann.  Cas.  943  and  note,  69 
of  Keoknk,  53  la.  352,  5  N.  W.  503,  36  L.R.A.  488. 

Am.  Rep.  226;  Rocheeter  ▼.  Campbell,  16.  Chace  v.  Hinman,  8  Wend.  (N. 

123  N.  Y.  405,  25  N.  E.  937,  20  A.  S.  Y.)  452,  24  Am.  Dec.  39  and  note. 

R.  760, 10  L.R.A.  393;  Wilhelm  ▼.  De-  Note:  3  Ann.  Caa.  480. 

fiance,  58  Ohio  St  66,  60  N.  E.  18,  65  16.  See   supra,    par.    2.      See    also 

A.  ft  R.  745  and  note,  40  L.R.A.  294.  Bonds,  vol.  4,  p.  64. 

14.  Hartford  v.  Talcott,  48   Conn.  17.  West    Riverside    Coal    Co.    v. 
525,  40  Am.  Hep.  189;  St.  Louis  v.  Maryland  Casualty  Co.,  165  la.  161, 
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action  may  be  brought  and  a  recovery  had,  aa  soon  aa  tiie  liability 
is  legally  imposed.*'  Thus,  a  surety  cannot  have  a  right  of  action 
on  a  general  promise  of  indemnity  until  he  has  been  compelled  to 
pay  the  debt  for  which  he  is  bound.'*  And  generally,  if  the  indem- 
nity is  against  payment  of  money,  the  plaintiff  must  prove  actual 
payment,  or  that  which  the  law  considers  equivalent  to  actual  pay- 
ment, a  mere  legal  liability  to  pay  not  being  sufficient.**  So,  on 
an  indemnity  bond  conditioned  to  save  the  obligee  from  any  dam- 
ages, a  mere  allegation  that  the  complainant  is  threatened  with  a  suit 
at  law  on  a  claim  included  in  the  indemnity,  is  not  sufficient  to  justify 
a  recovery,'  nor  is  the  further  fact  that  a  judgment  has  been  recov- 
ered against  him  sufficient,  it  being  held  in  such  cases  that  no  right 
of  action  exists  until  the  obligee,  by  the  payment  of  the  judgment 
or  some  part  thereof  has  been  actually  damaged.*  But  on  an  agree- 
ment to  indemnify  and  keep  harmless  against  all  "liabilities,"  it  is 
sufficient  to  show  a  judgment  recovered  against  the  person  indemni- 
fied, although  such  judgment  remains  unpaid,*  and  a  contract  may 
be  so  expressed,  as  not  only  to  indemnify  against  actual  loss,  but  to 
protect  against  axiy  claim,  suit,  or  demand,  and  on  such  a  contract 
even  the  institution  of  a  suit  against  the  person  thus  protected,  may 
entitle  him  to  an  action  against  his  guarantor.*  .  In  all  actions  on 
bonds  of  indemnity  it  must  appear  that  the  condition  of  the  bond 

135  N.  W.  4X4,  48  L.R.A.(N.S.)  195;  (Conn.)  291,  1  Am.  Dec.  44;  Hender- 
Qilbert  v,  Wiman,  1  N.  Y.  550,  49  Am.  son-Achert  Lithographic  Co.  v.  John 
Dee.  359  and  note;  WUson  v.  StUweU,  Shilloto  Co.,  64  Ohio  St.  236,  60  N.  E. 
9  Ohio  St.  467,  75  Am.  Dec.  477;  295,  83  A.  S.  R.  745  and  note. 
Faulkner  v.  McHenry,  235  Pa.  St.  298,  20.  Campbell  v.  Rotering,  42  Minn. 
83  Atl.  827,  Ann.  Cas.  1913D  1151  and  115,  43  N.  W.  795,  6  L.RA.  278;  Chaoe 
note;  Finley  v.  United  States  Casualty  v.  Hinman,  8  Wend.  (N.  Y.)  452,  24 
Co.,  113  Tenn.  592,  83  S.  W.  2,  3  Ann.  Am.  Dec.  39;  Harrisburg  Bank  v. 
Cas.  962;  Jones  v.  Cooper,  2  Aikens  Douglass,  4  Watts  (Pa.)  95,  28  Am. 
(Vt.)  54, 16  Am.  Dec.  678.  Dec.  689. 

Note:  6  Ann.  Cas.  467.  Notes:  126  A.  S.  R.  946;  Ann.  Cas. 

18.  Wicker  v.  Hoffock,  6  Wall  94,  1913D  1153. 

18  U.  S.  (L.  ed.)  752;  Mills  v.  Dow,  See  also  infra,  par.  15,  as  to  what 

133  U.  S.  423, 10  S.  Ct.  413,  33  U.  S.  constitutes  actual  payment. 

(L.  ed.)  717;  Johnson  t.  Risk,  137  U.  1.  Michigan  State  Bank  v.  Hastings, 

S.  300, 11  S.  a.  Ill,  34  U.  S.  (L.  ed.)  1  Doug.  (Mich.)  225,  41  Am.  Dec.  549. 

683;  Stephens  v.  Pennsylvania  Casual-  2.  Gilbert  v.  Wiman,  1  N.  Y.  550,  49 

ty  Co.,  135  Mich.  189,  97  N.  W.  686,  3  Am.  Dec.  359  and  note. 

Ann.  Cas.  478  and  note;  Lincoln  v.  Note:  3  Ann.  Cas.  481. 

Lincoln  First  Nat.  Bank,  67  Neb.  401,  3.  King  v.  Harman,  6  La.  607,  26 

93  N.  W.  698,  108  A.  S.  R.  690,  60  Am.  Dec.  485;  Stephens  v.  Pennsyl- 

LJI.A.  923;  Bolles  v.  Beach,  22  N.  J.  vania  Casualty  Co.,  135  Mich.  189,  97 

L.  680,  53  Am.  Dec.  263;  Chance  v.  N.  W.  686,  3  Ann.  Cas.  478  and  note. 

Hinman,  8  Wend.  (N.  Y.)  452,  24  Am.  Note:  49  Am.  Dec.  363. 

Dee.  39  and  note.  4.  Stout  v.  Folger,  34  la.  71,  ll'Am. 

Note:  Ann.  Cas.  1913D  1154.  Rep.  138. 

19.  Brentnal    v.    Holmes,    1    Root  Note :  3  Ann.  Cas.  48L 
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was  broken,' but,  such  taai  appearing,  the  obligee  is  not  obliged  to 
vait  until  he  is  compiled  to  discharge  the  debt;  he  may  bring  an 
action  for  a  full  recovery  the  moment  the  first  breach  happens  in 
failing  to  perform  the  condition  of  the  bond.*  A  written  agreement 
to  protect  and  indemnify  another  against  loss,  damage  or  expense 
which  he  may  sustain  "or  become  liable  for"  in  consequence  of  a 
certain  act  is  an  agreement  to  protect  against  liability  as  well  as 
against  actual  damage.*  It  has  been  held,  however,  that  in  a  bond 
conditioned  to  indemnify  the  obligee  against  any  legal  liability  which 
he  may  have  incurred,"  the  word  "indemnify"  was  used  in  the  sense 
of  compensation  for  actual  damages,  and  that  an  action  could  not 
be  maintained  without  proof  of  actual  damage.' 

14.  Contract  against  Loss  with  Collateral  Obligation. — ^Where  a 
contract  is  so  expressed  as  to  place  on  the  indemnitor  whose  promise 
is  to  indemnify  against  loss,  the  additional  obligation  of  performing 
some  act  in  regard  to  the  subject  matter  of  the  indemnity  for  the 
benefit  of  the  indemnitee,  on  his  neglect  to  perform  the  act,  an  imme- 
diate right  of  action  will  accrue  to  the  indemnitee  whether  or  not 
be  has  sustained  any  actual  damage.*  Thus,  where  a  bond  is  condi- 
tioned to  pay  a  sum  of  money  when  it  becomes  due  to  a  third  person 
to  whom  the  obligee  is  bound,  and  is  further  conditioned  to  save  the 
obligee  harmless,  the  obligee  may  maintain  an  action  on  the  covenant 
guaranteeing  the  payment  of  the  sum  of  money  if  the  debt  is  not 
paid  at  the  specified  time,  although  he  has  not  been  actually  damni- 
fied.* So  a  covenant  to  pay  half  of  a  deficiency  judgment  in  the 
event  of  the  foreclosure  of  a  mortgage  and  the  producing  of  a  defi- 
ciency, and  to  save  the  indemnitee  harmless  from  the  payment  of 
such  one  half,  has  been  held  to  be  more  than  a  mere  covenant  to 
indemnify,  and  accordingly  an  action  may  be  maintained  before  pay- 
ment of  the  deficiency  judgment.** 

.15.  Giving  Promissory  Rote  as  Suffering  Actual  Damage.— 
Although  where  a  bond  is  conditioned  to  save  the  obligee  from  any 
damage,  it  is  essential  that  the  obligee  must  have  su£Pered  actual 
damage  before  he  can  recover  from  his  indemnitor,**  it  is  not  neces- 
sary, according  to  the  weight  of  authority,  that  the  obligee  should 
actually  have  paid  out  money,  but  it  is  sufficient  in  an  action  against 
the  indemnitor  to  show  that  the  obligee  has  satisfied  the  claim  against 

5.  Ramsay  v.  Gervais,  2  Bay  (S.  C.)  Mich.  466,  116  N.  W.  472,  16  L.R.A. 
145, 1  Am.  Dee.  635;HeIlam8v.  Aber-  (N.S.)  910;  Equitable  Trust  Co.  ▼. 
erombie,  15  8.  C.  110,  40  Am.  Rep.  National  Surety  Co.,  214  Pa.  St.  169, 
684.  63  Atl.  699,  6  Ann.  Cas.  465  and  note. 

6.  Note:  Ann.  Cas.  1913D  1154.  Note:  Ann.  Cas.  1913D  1154. 

7.  WeUer  v.  Eames,  15  Minn.  461,  2  See  also  gnpra,  par.  4. 
Am.  R«p.  160.  9.  Note:  6  Ann.  Cas.  467. 

8.  Stout  T.  Folger,  34  la.  71,  11  10.  Note:  Ann.  Cas.  1913D  1165. 
Am.  Rep.  138:  Grant  ▼.  Maalen,  161  11.  8ie  rapra,  par.  13. 
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him  by  giving  his  promiasory  note  in  settlement.  Bat  the  note  most 
have  been  accepted  as  actual  payment  and  satisfaction  of  the  jndg- 
ment  or  claim  against  the  obligee.*'  It  seems  also  that  there  is  a 
suffering  of  actual  damage  by  an  obligee  in  an  indemnity  bond  where 
he  gives  his  promissory  note  in  settlement  of  a  claim  against  him, 
although  at  the  time  the  note  is  given  he  is  insolvent.** 

16.  Equitable  Relief. — It  is  well  settled  that  equity  will  decree  the 
specific  performance  of  a  general  covenant  of  indemnity,  though  it 
sounds  only  in  damages,  on  the  principle  on  which  the  court  enter- 
tains bills  quia  timet.^*  The  court  will  not,  however,  entertain  pro- 
ceedings in  the  nature  of  a  quia  timet  action  by  the  person  to  be 
indemnified,  while  his  own  liability  remains  uncertain.*'  According 
to  some  authorities  a  contract  to  indemnify  can  be  specifically  enforced 
in  equity  before  there  has  been  any  such  breach  of  the  contract  as 
would  sustain  an  action  at  law,  on  the  equitable  principle  that  a  person 
indemnified  against  loss,  is  not  obliged  to  wait  until  he  has  suffered, 
and  perhaps  been  ruined,  before  having  recourse  to  judicial  aid.^* 
Thus,  it  has  been  held  that  a  bill,  in  the  nature  of  a  bill  quia  timet, 
may  be  filed  by  the  obligee  of  an  indemnity  bond  conditioned  to  pay 
all  "which  they  respectively  may  be  called  upon,  and  the  obligee  has 
been  called  on  to  pay,  without  waiting  until  something  has  been 
actually  paid.*'  The  general  rule,  however,  is  that  a  court  of  chan- 
cery, cannot,  any  more  than  a  court  of  law,  compel  an  indemnitor 
to  perform  his  covenant  in  advance  of  the  happening  of  the  contin- 
gency or  event  on  which,  by  its  terms,  it  is  to  be  performed,  as  such 
a  remedy  would  necessarily  involve  not  the  enforcement  of  the  con- 
tract made  by  the  party,  but  its  modification  by  the  court,  and  its 
enforcement  in  that  modified  form.** 

Extent  of  Liability 

17.  Amount  Recoverable. — ^When  liability  has  once  accrued  on  a 
contract  of  indemnity  the  indemnitor  is  responsible  to  the  indemnitee 
to  the  fuU  extent  of  the  loss  suffered  provided  such  loss  does  not  exceed 

12.  West  Riverside  Coal  Co.  v.  569,  17  Rev.  Rep.  130,  12  Eng.  Rul. 
Maryland  Casualty  Co.,  155  la.  161,  Cas.  816. 

135  N.  W.  414,  48  L.R.A.(N.S.)  195  16.  Notes:  3  Ann.  Cas.  482;  Ann. 

and  note;  Kennedy  v.  Fidelity,  etc.,  Cas.  1913D  1156. 

Co.,  100  Minn.  1,  110  N.  W.  97,  117  17.  Note:  3  Ann.  Cas.  482. 

A.   S.  R.  658,  10  Ann.  Cas.  673,  9  18.  Michigan  State  Bank  v.  Hast- 

L.R.A.{N.S.)  478  and  note.  ings,  1  Doug.    (Mich.)    225,  41   Am. 

13.  Note:  10  Ann.  Cas.  675.  Dec.    549;    Henderson-Achert    litho- 

14.  Michigan  Bank  v.  Hastings,  1  graphic  Co.  v.  John  Shillito  Co.,  64 
Doug.  (Mich.)  225,  41  Am.  Dec.  549;  Ohio  St.  236,  60  N.  E.  295,  83  A.  S. 
Champion  v.  Brown,  6  Johns.  Ch.  (N.  R.  745. 

T.)  398,  10  Am.  Dec.  343.  See  also  Notes:  3  Ann  Cas.  482;  Ann  Cas. 
SPECiFto  PEaroBHAVCE.  1913D  1156. 

15.  Antrobus  v.  Davidson,  3  Merw. 

58 


Digitized  by 


Google 


14  E.  C.  L.  INDEMNITY  S  17 

a  sum,  if  any,  named  in  the  bond  as  a  penalty.**  On  the  other  hand, 
when  an  indemnity  bond  is  given  in  a  certain  amount  conditioned 
on  the  performance  of  certain  covenants  a  recovery  for  a  breach 
thereof  cannot  be  bad  for  the  whole  amount  named  in  the  bond,  but 
will  be  limited  to  the  damages  actually  sustained.***  As  a  necemary 
part  of  his  damages  an  indemnitee  may  also  recover  against  his  indem- 
nitor interest  *  and  his  expenses,*  including  costs  which  have  been 
awarded  against  him  in  the  trial  court  on  his  unsuccessful  defense 
of  a  claim  after  due  notice  to  the  indemnitor.*  There  is,  of  course, 
good  reason  for  this  rule,  under  which  the  indemnified  person,  for 
the  benefit  of  the  indemnitor  as  well  as  of  himself,  compels  the  claim- 
ant to  make  proof  of  his  claim,  and  it  is  held  that  the  indemnitor 
may  reasonably  be  assumed  to  anticipate  that,  on  his  failure  to  do  so, 
the  indemnified  will  defend  and  thus  incm:  a  liability  for  costs.  It 
seems,  however,  that  a  person  cast  in  damages  because  of  the  negli- 
gence of  another,  who  has  indemnified  him  against  such  negligence, 
may  not  recover  over  from  the  indemnitor  as  part  of  his  damages 
the  costs  of  an  unsuccessful  appeal  taken  without  the  latter's  author- 
ity.* When  actions  are  brought  to  recover  indemnity  either  where 
the  right  to  indemnity  is  implied  by  law  or  arises  under  a  contract, 
reasonable  counsel  fees  which  have  been  incurred  in  resisting  the 
claim  indemnified  against  may  be  recovered  as  a  part  of  the  damages 
and  expenses.* 

19.  Singer  Mfg.  Co.  ▼.  Reynolds,  Ann.  Gas.  478;  Mott  v.  Hicks,  1  Cow. 
168  Mass.  688,  47  N,  E.  438,  60  A.  S.    (N.  Y.)  513,  13  Am.  Dec.  550. 

R.  417;  Ordinary  v.  Connolly,  75  N.  2.  Gray  v.  Boston  Gaslight  Co.,  114 
J.  Eq.  621,  72  AU.  363,  138  A.  S.  R.  Mass.  149, 19  Am.  Rep.  324;  Westfleld 
577;  Bolln  v.  Metcalf,  6  Wyo.  1,  42  v.  Mayo,  122  Mass.  100,  23  Am.  Rep. 
Pae.  12,  44  Pac  694,  71  A.  S.  R.  898.  292. 

See  also  generally,  Bonds,  vol.  4,  p.  3.  Mott  v.  Hicks,  1  Cow.  (N.  Y.) 
68.  But  compare  Keck  v.  Bieber,  148  513, 13  Am.  Dec.  550;  Murphy  v.  Yon- 
Pa.  St.  645,  24  Atl.  170,  33  A.  S.  R.  kers,  213  N.  Y.  124,  107  N.  E.  267, 
846,  wherein  it  is  held  that  when  an  L.R.A.1915F  598;  Howard  v.  Love- 
assignee  of  a  mining  lease  has  given  an  grove,  L.  R.  6  Exch.  43,  40  L.  J.  Exch. 
indemnity  bond  in  a  certain  amount  in  13,  23  L.  T.  N.  S.  396,  19  W.  R.  188, 
which  he  covenants  to  indemnify  the  12  Eng.  Rul.  Cas.  841  and  note, 
assignor  against  the  claims  of  a  third  4.  Murphy  v.  Yonkers,  213  N.  Y. 
party  and  against  damages  by  the  op-  124,  107  N.  E.  267,  L.R.A.1915r  598 
oration  of  washing,  the  recovery  will   and  note. 

not  be  Umited  to  the  amount  named  in  5.  Chesapeake,  etc.,  Canal  Co.  v. 
the  bond.  Allegany  County  Com'rs,  57  Md.  201, 

20.  Valentine  v.  Wheeler,  122  Mass.  40  Am.  Rep.  430;  Westfleld  v.  Mayo, 
566,  23  Am.  Rep.  404;  Keck  v.  Bieber,  122  Mass.  100,  23  Am.  Rep.  292; 
148  Pa.  St.  645,  24  AtL  170,  33  A.  S.  Faneuil  HaU  Ins.  Co.  v.  Liverpool,  etc., 
B.  846.  Ins.  Co.,  153  Mass.  63,  26  N.  E.  244. 

Note:  55  A.  S.  R.  443.  10  LJC.A.  423;  Sean  ▼.  Nahant,  215 

1.  Stephens  v.  Pennsylvania  Casnal-   Mass.  234,  102  N.  £.  491,  Ann.  Caa. 

ty  Co.,  135  Mich.  189,  97  N.  W.  688,  3   1914C  1296   (discussed,  not  decided), 
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§§  18,  19  INDEMNITY  14  R.  C.  L. 

18.  Discharge  of  Liability. — The  obligation  under  a  contract  of 
indemnity  will  not,  any  more  than  any  other  legal  obligation,  be 
discharged  by  the  mere  expression  of  an  intenticNi  to  abandon  it,  or 
by  conduct  implying  such  intention,  although  an  expectation  raised 
by  such  conduct  may  have  been  acted  on.  This  is  only  an  applica- 
tion of  the  principle  that  representation  of  an  intention  in  the  future, 
as  distinguished  from  representation  of  a  fact,  is  a  mere  promise, 
and  if  without  consideration,  is  nudum  pactum  enforceable  neither 
at  law  nor  in  equity.* 

V.  Actions 

19.  Pleadings  in  General. — ^The  plaintiff  in  an  action  on  a  contract 
of  indemnity  is  not  bound  to  allege  that  the  defendant  received  a 
benefit  from  the  act  which  he  requested  the  plaintiff  to  perform. 
That  may  be  presumed  in  the  absence  of  facts  showing  the  contrary.' 
Nor  is  the  plaintiff  required  to  set  out  in  full  in  his  complaint  each 
and  all  of  the  conditions  and  stipulations  contained  in  a  bond  or 
contract  of  indemnity,  but  it  is  sufficient  if  he  alleges  the  execution 
thereof  and  sets  out  the  substantial  features.*  On  an  implied  promise 
of  indemnity  case  and  assumpsit  are  equally  maintainable,  but  in 
both  forms  of  action  the  declaration  must  allege  a  breach.'  On  such 
an  implied  contract  debt  will  not,  however,  lie.*'  A  breach  of  an 
implied  promise  of  indemnity  against  losses  sustained  by  an  agent 
within  the  scope  of  his  agency  is  sufficiently  alleged  by  an  averment 
that  the  principal  had  notice  of  the  losses  and  damages  sustained  by 
the  agent  and  set  forth  in  the  declaration,  and  failed  to  pay  the  same.** 
In  all  cases  of  covenants  to  indemnify  and  save  harmless,  the  proper 
plea  is  non  damnificatus,  and  if  there  is  any  injury,  the  plaintiff 
must  reply  to  it.  This  plea,  .however,  cannot  be  pleaded,  when  the 
condition  is  to  dischturge  or  acquit  the  plaintiff  from  such  bond  or 
other  particular  thing,  for  the  defendant  must  set  forth  affirmatively 
the  special  manner  of  performance.**  In  a  suit  on  a  bond  of  indem- 
nity, the  defendant,  if  he  relies  on  breaches  of  the  contract  on  the 
part  of  the  plaintiff  to  defeat  a  recovery  must  plead  and  prove  them.*' 

6.  Note:  12  Eng.  Rnl.  Cas.  838.  See  73  Am.  Dec.  448.  And  see  generally, 
generally,  CJontracts,  vol.  6,  p.  652  et  Assumpsit,  Vol.  2,  pp.  747,  767;  Tres- 
seq.  PASS. 

7.  McCormick  v.  Boylan,  83  Conn.  10.  Littleton  v.  Richardson,  34  N. 
686,  78  Atl.  335,  Ann.  Cas.  1912A  882.  H.  179,  66  Am.  Dec.  759.    And  see 

lie  broad  general  principles  gov-  generally,  Actions,  vol.  1,  p.  335  et 

eming  the  subject  of  actions  are  treat-  seq. 

ed  folly  elsewhere.    See  Actions,  vol.  11.  Moore  v.  Appleton,  34  Ala.  147. 

1,  p.  312.  73  Am.  Dec.  448. 

8.  Tarboro  Bank  v.  Fidelity,  etc.,  12.  Wicker  v.  Hoppock,  6  WalL  94, 
Co.,  126  N.  C.  320,  35  S.  B.  688,  83  18  U.  S.  (L.  ed.)  752;  Weller  v. 
A.  S.  R.  682.  Eames.  15  Minn.  461,  2  Am.  Rep.  150. 

9.  Moore  v.  Appleton,  34  Ala.  147,  13.  Fidelity,  etc.,  Co.  of  New  York  t. 
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14  B.  C.  L.  INDEMNITY  Si  20,  21 

20.  Persons  Entitled  to  Benefit  of  Indemnity  Contract— ^ne  not  a 
party  to  a  contract  of  indemnity  and  for  whose  benefit  it  was  not 
made  cannot  maintain  an  action  thereon  against  the  indemnitor.^* 
Accordingly  it  has  been  held  that  an  agreement  by  a, building  con- 
tractor to  indemnify  the  owner  of  the  building  against  any  loss  result- 
ing from  injuries  to  others  in  the  progress  of  the  work  will  not  sustain 
an  actioQ  against  the  contractor  by  a  person  injured.^'  A  covenant 
to  indemnify  one  of  two  parties  against  a  certain  partnership  debt, 
even  if  the  covenantor  is  the  creditor,  cannot  be  availed  of  by  the  other 
partner  in  an  action  brought  against  him  on  such  debt.^*  The  right 
of  a  surety  to  avail  himself  of  indemnity  taken  by  a  cosurety  is 
considered  elsewhere.^' 

21.  Necessity  of  Notice;  Conclusiveness  of  Judgment  as  against 
Indemnitor. — ^In  contracts  of  indemnity  the  matter  on  which  the  in- 
demnitor's obligation  is  to  arise  is  not  regarded  as  lying  more  prop- 
erly in  the  knowledge  of  the  indemnitee  than  of  the  indemnitor. 
Accordingly  in  an  action  by  the  former  against  the  latter  to  recover 
on  such  an  agreement  it  is  uimecessary  either  to  allege  or  prove  notice 
of  the  act  on  which  the  obligation  is  to  arise.**  Thus,  a  surety  who 
has  been  obliged  to  pay  his  principal's  debt  is  entitled  to  an  immedi- 
ate action  against  him  for  his  indemnity,  without  giving  him  any 
previous  notice  of  such  payment.**  However,  it  is  only  when  the 
indemnitor  has  been  notified  and  has  had  an  opportimity  to  defend 
an  action  against  the  indemnitee  that  he  will  be  concluded  by  the 
judgment  against  the  indemnitee  as  to  ^11  questions  determined  there- 
in which  are  material  to  a  recovery  against  him  by  the  indemnitee.*® 

Eiekhofl,  63  Minn.  170,  65  N.  W.  351,  served  the  right  to  sue  B.  at  any  time 

56  A.  S.  R.  464,  30  LJR.A.  586;  Tar-  within  a  year  without  being  liable  up- 

boro  Bank  v.  Fidelity  etc.,  Co.,  126  N.  on  his  bond  to  indemnify  A.    It  was 

C.  320,  35  S.  E.  588,  83  A.  S.  R.  682.  held,  that  in  an  action  against  B.  on 

14.  Wolf  V.  American  Traction  Soc,  the  note  he  could  not  avail  himself  of 
164  N.  Y.  30,  58  N.  E.  31,  51  L.R.A.  the  indemnity  given  to  A.,  as  an  es- 
241;  Hall  v.  Huntoon,  17  Vt.  244,  44  toppel,  to  avoid  circuity  oJF  action,  it 
Am.  Dec.  332.  not  being  a  release. 

15.  Wolf  V.  American  Tract  Soc,  17.  See  Pbikcipal  and  SuBerr. 
164  N.  Y.  30,  58  N.  E.  31,  61  L.RA.  18.  Marcy   v.   Crawford,   16   Conn. 
241.  549,  41  Am.  Dec.  158;  McCormiek  v. 

16.  Berry  v.  Gillis,  17  N.  H.  9,  43  Boylan,  83  Conn.  686,  78  Atl.  335, 
Am.  Dec.  584.  Ann.  Cas.  1912A  882. 

In  this  case  A.  and  B.,  partners,  ex-  19.  Ward  v.  Henry,  5  Conn.  595, 13 
flcnted  their  promissory  note,  and  soon  Am.  Dec.  119  and  note. 
after  dissolved  partnership,  A.  assum-  20.  Washington  Gas  Light  Co.  v. 
ing  all  the  debts,  and  giving  B.  a  bond  District  of  Columbia,  161  U.  S.  316, 16 
of  indemnity  to  save  him  harmless  S.  Ct.  564,  40  U.  S.  (L.  ed.)  712;  Cat- 
tfierefrom.  The  holder  of  the  note  terlin  v.  Frankfort,  79  Ind.  547,  41 
eovenanted  with  A.  to  indemnify  and  Am.  Rep.  627;  Pioneer  Savings  etc., 
save  him  harmless  from  the  note  or  Co.  v.  Bartsch,  51  Minn.  474,  53  N.  W. 
any  claim  that  B.  might  make  by  rea-  764,  38  A.  S.  R.  511;  Henderson  v. 
■on  of  pavmenta  on  the  note,  but  re-   Eekery,  115  Minn.  410, 132  N.  W.  715, 
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§  21  INDEMNITY  14  E.  C.  L. 

Where  a  person  enters  into  a  covenant  of  general  indemnity  merely 
against  claims  and  suits,  a  want  of  notice  to  him  of  the  suit  brought 
against  his  principal  does  not  go  to  the  cause  of  action,  but  the  judg- 
ment rendered  therein  is  prima  facie  evidence  only  in  an  action 
against  such  indemnitor,  and  he  may  be  let  in  to  show  that  the 
principal  had  a  good  defense  which  he  neglected  to  make.*  How- 
ever, while  one  who  is  required  to  protect  another  from  liability  is 
bound  by  the  result  of  litigation  to  which  such  other  is  a  party,  pro- 
vided the  former  had  notice  of  such  litigation,  and  an  opportunity 
to  control  its  proceedings,  a  judgment  against  a  party  indemnified 
is  conclusive  in  a  suit  against  his  indemnitor  only  as  to  the  facts  there- 
by established.  The  estoppel  created  by  the  first  judgment  cannot 
be  extended  beyond  the  issues  necessarily  determined  by  it.'  Thus, 
a  judgment  recovered  by  a  third  person  against  a  city  for  injuries 
sustained  by  reason  of  a  defective  highway  is  conclusive  on  the  per- 
sons bound  to  keep  the  same  in  repair,  and  who  had  notice  of  the 
pendency  of  the  action,  on  the  points  that  the  highway  was  defective, 
that  the  person  suffered  injury  while  exercising  due  care,  and  that 
be  suffered  damage  to  the  amount  of  the  judgment; '  but  it  is  not 
conclusive  against  them  that  they  were  bound  to  keep  the  highway 
safe;  that  they  were  guilty  of  negligence;  nor  on  the  question  that 
the  damage  was  caused  by  their  sole  fault.*  Where  ah  indemnitor 
was  notified  of  the  pendency  of  a  litigation  which  resulted  in  a  judg- 
ment against  the  indemnitee  and  was  afforded  ample  opportunity  to 
control  and  manage  that  litigation,  but  refused  to  have  anything  to 
do  with  the  defense  of  the  case  or  settlement  of  the  claim,  he  is  bound 
by  such  judgment,  though  it  is  the  result  of  a  compromise.  The 
effect  of  the  indemnitee's  consent  to  the  rendition  of  the  judgment, 
however,  is  to  reduce  the  judgment  from  conclusive  to  presumptive 
evidence  only  of  the  indemnitor's  liability  on  his  contract,  and  of 

Ann.  Cas.  1912D  989;  Littleton  v.  (Mass.)  496,  71  Am.  Dec.  678;  Little- 
Richardson,  34  N.  H.  179,  66  Am.  Dec.  ton  v.  Richardson,  34  N.  H.  179,  66 
759;  Pawtucket  v.  Bray,  20  R.  I.  17,  Am.  Dec.  759. 

37  AtL  1,  78  A.  S.  R.  837.     See  also       4.  Boston  v.  Worthington,  10  Gray 

JunoMEKTS.  (Mass.)  496,  71  Am.  Dec.  678;  Lincoln 

1.  Robinson  v.  Baskins,  53  Ark.  330,  v.  Lincoln  First  Nat.  Bank,  67  Neb. 
14  S.  W.  93,  22  A.  S.  R.  202  and  note;  401,  93  N.  W.  698,  108  A.  S.  R.  690, 
Busell  Trimmer  Co.  v.  Cobnm,  188  60  L.R.A.  923.  See  supra,  par.  12. 
Mass.  254,  74  N.  E.  334,  69  L.R.A.  Compare  Portland  v.  Richardson,  54 
821.  Me.  46,  89  Am.  Dec.  720,  wherein  it  ia 

2.  St.  Joseph  V.  Union  R.  Co.,  116  held  that  evidence  is  not  admissible  in 
Mo.  636,  22  S.  W.  794,  38  A.  S.  R.  snch  an  action  on  the  part  of  the  de- 
626;  Oceanic  Steam  Nav.  Co.  v.  Com-  fendant  to  prove  that  he  was  not  guilty 
pania  Transatlantica  Espanola,  134  N.  of  any  negUgence,  and  that  he  proper- 
T.  461,  31  N.  E.  987,  30  A.  S.  R.  686.  ly  guarded  and  covered  the  excavation 

3.  Milfor<l  V.  Holbrook,  9  Allen  when  he  left  off  work  on  the  night  the 
(Mass.)  17,  85  Am.  Dec.  735  and  note;  alleged  injury  was  received. 

Boston     V.     Worthington,     10     Gray 
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14  B.  G.  L.  INDEMNITT  §§  22,  23 

the  amount  thereof,  and  to  afford  him  the  right  and  privilege  of  show- 
ing either  that  the  judgment  was  procured  by  a  fraudulent  collusion, 
was  not  founded  on  a  legaT  liability,  or  that  it  exceeded  such  liability.* 
It  should  also  be  noted  that  if  a  person  enters  into  a  contract  of  indem- 
nity whereby  he  expressly  agrees  to  become  responsible  for  the  result 
of  a  litigation,  or  if,  by  operation  of  law,  such  a  responsibility  is  cast 
upon  him  without  any  agreement,  he  will,  in  the  absence  of  fraud 
or  collusion,  be  conclusively  bound  by  the  judgment  rendered,  whether 
he  had  notice  of  the  action  in  which  it  was  entered  or  not.* 

22.  Requirements  of  Notice. — Before  an  indemnitor  can  be  expected 
to  defend,  he  must  have  reasonable  notice  of  the  pendency  of  the 
suit  or  action  by  which  he  is  to  be  bound.'  The  authoritie3,  however, 
clearly  establish  that  the  form  of  the  notification  to  a  party  whose 
default  has  caused  the  institution  of  a  suit,  and  from  whom  it  is 
intended  to  seek  indemnity,  to  appear  in  and  defend  the  same,  is  not 
material.  It  is  suiiicient  if  he  is  substantially  apprised  of  the  nature 
of  the  proceeding,  and  is  afforded  opportunity  to  make  his  defense.* 
Express  notice  to  an  indemnitor  to  defend  a  prior  suit  against  the 
indemnitee  is  not  necessary  in  order  to  render  the  former  liable  to 
the  latter  for  the  amount  of  the  judgment  paid  to  an  injured  party, 
if  he  knew  that  the  suit  was  pending,  and  could  have  defended  it.' 

23.  Statute  of  Limitations. — ^Within  what  period  of  time  an  action 
on  an  agreement  to  indemnify  must  be  brought  depends  on  the  stat- 
utes of  the  particular  jurisdiction  involved."  A  cause  of  action  accrues 
on  a  bond  conditioned  to  do  a  certain  act  as  soon  as  there  is  a  default 
in  performance,  whether  the  obligee  has  suffered  damage  or  not.  If, 
however,  the  bond  is  conditioned  to  indemnify,  damage  must  be  shovra 
before  tiie  party  indemnified  is  entitled  to  recover,  so  that  a  cause 
of  action  accrues,  not  from  the  date  of  the  act  which  causes  damage, 
but  from  the  time  when  pecimiary  loss  ensues  therefrom.**  It  follows 
that  in  the  first  class  of  cases  the  statute  of  limitations  begins  to 
ran  from  the  date  of  default,  while  in  the  second  class  it  runs  from 
ihe  time  when  loss  or  damages  is  entailed  on  the  obligee.*'    Thus,  as 

6.  Kansas  CSty  etc,  E.  Co.  v.  South-  Maeh.  Co.  v.  Bradley,  171  Mass.  127, 
em  Railway  News  Co.,  151  Mo.  373,  60  N.  E.  464,  68  A.  S.  E.  409. 

62  S.  W.  205,  74  A.  8.  E.  545,  46  ,  »■  ^*»^j^  T\^.^iS*%.*  ^«"'^7' 
IJEI.A.  380  18  U.  S.  (L.  ed.)  427;  Chicago  v.  Eob- 

6.  Note: '22  A.  S.  E.  204.  ^^'  ^  ^^^  ^^  ^"^  ^-  ^-  <^  '^^ 

pi  STY  ^TlA^  5^d  S'r  '»•  H«-^  -  J-H  75  la.  72,  3» 
Pao.  51,  93  A.  8.  B.  743.    And  see  ra-  jj    ^    ^^^  ^  ^-RJl.  152.    And  se^ 

P™*  P?*-  '^'  ^      ,  -.         . ,    generally,  Limitatioit  o»  Aotionb. 

8.  Chesapeake  etc.,  Canal  Co.  v.  Al-      n   q^  g^pn,  par.  13. 
legany  County  Com'rs,  57  Md.  201,  40       12.  Lincoln   v.   Lincoln   Taet  Mii. 
Am  Eep.  430;  Milfoid  v.  Holbrook,  Bank,  67  Neb.  401,  93  N.  W.  68/i.  108 
9  Allen  (Mass.)  17,  85  Am.  Deo.  735;   A.  S.  E.  690,  60  L.E.A.  92a 
Conaolidated    Hand-Method    Lasting-      Note:  126  A.  8.  E.  946. 
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§  23  INDEMNITY  14  B.  C.  L. 

a  surety's  right  of  action  for  reimbursement  accrues  from  the  time 
he  pays  the  notes  of  his  principal,  not  from  their  date,  the  statute 
of  limitations  does  not  begin  to  run  against  him  until  the  date  of  such 
payments."  But  if  a  person  liable  to  indemnify  another  on  a  bill, 
pays  the  bill  before  maturity,  the  cause  of  action  for  indemnity  does 
not  arise  until  the  date  when  the  bill  would  have  become  payable.^* 

18.  Loewenthal  t.  Coonan,  135  CaL       Note:  126  A.  S.  B.  946. 
381«  67  Pac.  324,  87  A.  8.  B.  115.  14.  Note:  16  Eng.  BoL  Cas.  15a. 
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INDEPENDENT  CONTRACTORS 
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12.  Nature  of  Employee's  Occupation  or  Calling 
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15.  Presumptions  and  Burden  of  Proof 

16.  Province  of  Court  and  Jury 

m.  Liability  of  Employer  Generally 

17.  Statement  of  General  Rule 

18.  Employment  of  Incompetent  Contractor 

19.  Injury  Resulting  from  N^ligence  of  Employer 

20.  Interference  with  Contractor's  Work 

21.  Use  of  Employer's  Servants  or  Appliances 

22.  Ratification  of  Contractor's  Acts;  Effect  of  Completion  or  Stoppage  of 
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IV.  Liability  of  Employer  Where  Injury  Is  Direct  or  Natural  Result  of 

Work 

23.  Direct  Besnlt  of  Woi^ 

24.  Work  Inherently  Dangerous 

25.  Illegal  Work  Generally 

26.  Work  Involving  Trespass 

27.  Work  Involving  Nuisance 

28.  Work  Rendering  Premises  Dangerous  to  Invitees;  Ediilntioiis 

29.  Demolition  or  Alteration  of  Stnictures;  Felling  of  Timber 

30.  Excavation  on  Employee's  Premises 

31.  Blasting 

32.  Fires 

33.  Excavation  or  Obstruction  in  Highway 

34.  Other  Dangers  to  Travelers 

V.  Nonperformance  of  Absolute  Duties  of  Employer 

36.  In  Qeneral 

36.  Duty  Imposed  by  Statute  or  Ordinance 

37.  Duty  to  Keep  Highways  in  Safe  Condition 

38.  Exercise  of  Franchise 

39.  Duties  of  Landlord 

40.  Duties  of  Master 

VL  Liability  of  Independent  Contractor  for  Own  Acts 

41.  Injories  before  Completion  of  Work 

42.  Injuries  after  Completion  of  Work 


I.  Inteoductoby 

1.  Scope  of  Article. — ^This  article  is  limited  to  a  discussion  of  that 
branch  of  the  law  of  master  and  servant  relating  to  the  liability  of 
the  employer  of  an  independent  contractor  for  injuries  to  third  persons 
or  to  the  servants  of  the  contractor,  and  the  liability  of  the  contractor 
for  injuries  to  third  pei^ns,  in  so  far  as  affected  by  the  interposition 
of  the  contract  of  employment.  This  necessarily  excludes  any  dis- 
cussion of  the  general  rules  applicable  to  one's  liability  for  an  injury 
to  his  servants,*  or  \o  third  persons.*  That  part  of  the  law  which 
pertains  to  the  execution,  validity,  construction  and  performance  of 
the  contract  is  dealt  with  at  length  in  other  articles,*  as  are  the 
questions  pertaining  to  the  lien  which  an  independent  contractor 
may  have  on  the  premises  which  he  improves,*  and  problems  arising 
out  of  the  security  he  may  give  his  employer  for  his  faithful  per- 
formance of  the  work.* 

L  See  Masteb  and  Sebvamt.  or  Feauds. 

2.  See  Nbouoenck.  4.  See  Mkohakios'  Lmrs. 

S.  Bee  CoNTRAOTS,  vol.  6,  p.  573  et      6.  See  FsatatPAL  amd  Stmnr. 
aeq.;  Spsomo  PxRVOBicAiraK;  Statutx 
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2.  Definitions. — According  to  the  definition  substantially  adopted 
by  many  courts,  with  some  variations  in  language,  an  independent 
contractor  is  one,  who,  exercising  an  independent  employment,  con- 
tracts to  do  a  piece  of  work  according  to  hia  own  methods,  and  without 
being  subject  to  the  control  of  his  employer  except  as  to  the  result  of 
his  work.'  An  independent  contractor  has  been  described  also  as 
one  who  contracts  to  perform  the  work  at  his  own  risk  and  cost,  the 
workmen  being  his  servants  and  he  being  liable  for  their  misconduct.' 
A  yet  shorter  definition,  and  one  which;  perhaps,  fails  to  comply 
with  the  requirements  of  a  logical  definition,  is  tiiat  an  independent 
contractor  is  one  who  is  independent  of  his  employer  in  the  doing 
of  the  work,  and  may  work  when  and  how  he  prefers.' 

II.  Independent  Contractobs  Distinguished  jrom  Servants 

3.  Control  of  Work  as  Test  of  Independence. — ^The  vital  test  in 
determining  whether  a  person  employed  to  do  certain  work  is  an 
independent  contractor  or  a  mere  servant  is  the  control  over  the  work 
which  is  reserved  by  the  employer.  Stated  as  a  general  proposition, 
if  the  contractor  is  under  the  control  of  the  employer,  he  is  a  servant ; 
if  not  under  such  control,  he  is  an  independent  contractor.*  So, 
where  the  contractor  lets  a  portion  of  the  work  to  another  contractor, 
the  latter's  independence  is  to  be  determined  by  the  same  criterion 

6.  Good  V.  Johnson,  38  Colo.  440,  88  896;  Chicago  v.  Murdock,  212  BL  9, 
Pae.  439,  8  L.R.A.(N.S.)  896;  Mc-  72  N.  E.  46,  103  A.  S.  R.  221;  Tca- 
Carthv  v.  Portland  Second  Parish,  71  garden  v.  McLaughlin,  86  Ind.  476,  44 
Me.  318,  36  Am.  Rep.  320;  Waters  v.  Am.  Rep.  332;  Faren  v.  Sellers,  39  La. 
Pioneer  Fuel  Co.,  52  Minn.  474,  55  N.  Ann.  lOU,  3  So.  363,  4  A.  S.  R.  256; 
W.  52,  38  A.  S.  R.  564;  Hexamer  v.  McCarthy  v.  Portland  Second  Parish, 
Webb,  101  N.  Y.  377,  4  N.  E.  755,  54  71  Me.  318,  36  Am.  Rep.  320;  Brackett 
Am.  Rep.  703;  Powell  v.  Virginia  v.  Lubke,  4  Allen  (Mass.)  138,  81  Am. 
Const.  Co.,  88  Tenn.  692, 13  S.  W.  691,  Dec.  694;  Waters  v.  Pioneer  Fuel  Co., 
17  A.  S.  R.  925;  McHarge  v.  New-  52  Minn.  474,  55  N.  W.  52,  38  A.  S.  R. 
comer,  117  Tenn.  595,  100  S.  W.  700,  564;  De  Palma  v.  Weinman,  15  N.  M. 
9  L.R.A.(N.S.)  298;  Norfolk,  etc.,  R.  68, 103  Pac.  782,  24  L.R.A.(N.S.)  423; 
Co.  V.  Stevens,  97  Va.  631,  34  S.  E.  Solberg  v.  Schlosser,  20  N.  D.  307, 127 
525,  46  L.R.A.  367.  N.  W.  91,  30  L.R.A.(N.S.)  1111;  Pick- 
Notes:  51  A.  S.  R.  918;  58  A.  8.  R.  ens  v.  Diecker,  21  Ohio  St.  212,  8  Am. 

48;  76  A.  S.  R.  382,  383;  65  L.R.A.  Rep.  55;  Dickson  v.  Hollister,  123  Pa. 

454,  456;   17   L.R.A.(N.S.)    371;   19  St.  421,  16  Atl.  484,  10  A.  S.  R.  533; 

Ann.  Cas.  4,  5;  Ann.  Cas.  1913B  573.  Powell  v.  Virginia  Const.  Co.,  88  Tenn. 

7.  People  V.  Orange  County  Eoad  692,  13  S.  W.  691,  17  A.  S.  R.  925; 
Constr.  Co.,  ;175  N.  Y.  84,  67  N.  E.  Richmond  v.  Sitterding,  101  Va.  354, 
129,  65  LJR.A.  33.  43  S.  E.  562, 99  A-  S.  R.  879, 65  L.R.A. 

8.  Messmer  v.  Bell,  etc.,  Co.,  133  Ky.  445  and  note;  Rankel  y.  Bncksta£f-Ed- 
19, 117  S.  W.  346, 19  Ann.  Cas.  1  and  wards  Co.,  138  Wis.  442,  120  N.  W. 
note.  269,  20  L.RA.(N.S.)  1180. 

9.  Boswell  V.  Laird,  8  Cal.  469,  68  Notes:  65  L.R.A.  447,  453;  17 
Am.  Dec.  345;  Oood  v.  Johnson,  38  L.R.A.(N.S.)  371;  19  Ann.  Cas.  7; 
Colo.  440,  88  Pae.  439,  8  LJLA.(N.S.)  Ann.  Cas.  1913B  574. 
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of  the  control  of  the  work.^'  In  this  connection,  the  ultimate  ques- 
tion is  not  whether  the  employer  actually  exercises. control  over  the 
doing  of  the  work,  but  whether  he  has  the  right  to  control.**  The 
employer  may  in  fact  leave  to  the  contractor  the  details  of  the  work, 
but  if  the  former  has  the  absolute  power  to  control  the  work,  the 
contractor  is  not  independent**  But  whether  or  not  the  employer 
exercises  control  may,  however,  be  a  fact  to  be  considered  in  determin- 
ing the  precise  relations  of  the  parties.  The  circumstance  that  an 
employer  has  actually  exercised  certain  control  over  the  performance 
of  the  work  may  not  only  render  him  responsible  for  the  acts  done 
under  his  direction,*'  but  may  be  considered  as  a  factor  tending  to 
show  the  subserviency  of  the  contractor.  In  other  words,  the  fact 
that  the  employer  has  actually  exercised  control  is  properly  con- 
sidered as  tending  to  show  that  he  has  a  right  to  control.**  Andj  on 
the  other  hand,  the  fact  that  during  the  performance  of  the  work 
the  employer  has  exercised  no  control  may  be  considered  as  tending 
to  show  that  he  has  no  right  to  control.  But  the  mere  fact  that  the 
employer  was  present  and  made  suggestions  or  requested  the  con- 
tractor to  hurry  the  work,  has  no  probative  force  in  determining  that 
question.*' 

4.  Control  of  Result  but  Not  of  Means  of  Performance. — As  a  prac- 
tical proposition,  every  contract  lor  work  to  be  don^  reserves  to  the 
employer  a  certain  degree  of  control, — at  least  to  enable  him  to  see 
that  the  contract  is  performed  according  to  the  specifications.  The 
employer  may  exercise  a  limited  control  over  the  work  without  render- 
ing the  employee  a  mere  servant,  for  the  relation  of  master  and  serv- 
ant is  not  inferable  from  the  reservation  of  powers  which  do  not 
deprive  the  contractor  of  his  right  to  do  the  work  according  to  his 
own  initiative  so  long  as  he  does  it  in  accordance  with  the  contract** 
The  control  of  the  work  reserved  in  the  employer  which  makes  the 
employee  a  mere  servant  is  a  control,  not  only  of  the  result  of  the 
work,  but  also  of  the  means  and  manner  of  the  performance  thereof ; 
where  the  employee  represents  the  will  of  the  employer  as  to  the 
result  of  the  work  but  not  as  to  the  means  or  manner  of  accomplish- 
ment, he  is  an  independent  contractor.*'    Thus  a  person  employed 

10.  Baoineister  v.  Markham,  101  Ky.       Notes:  65  L.R.A.  448,  490;  19  Ann. 
122,  39  S.  W.  844,  41  S.  W.  816,  72  A.   Cas.  10. 

S.  R.  397.  12.  Pickens  v.  Diecker,  21  Ohio  St 

11.  St.  Louis,  etc.,  E.  Co.  v.  Mad-  212,  8  Am.  Rep.  55. 
den,  77  Kan.  80,  93  Pac.  586, 17  L.RA.       13.  See  infra,  par.  20. 

(N.S.)  788;  Linnehan  v.  Rollins,  137       14.  Notes:  65  L.R.A.  491;  17  L.R.A. 
Mass.  123,  50  Am.  Rep.  287;  De  Palma    (N.S.)  379;  19  Ann.  Cas.  10. 
V.  Weinman,  15  N.  M.  68, 103  Pac.  782,       15.  Note :  19  Ann.  Cas.  10. 
24  L.R.A.(N.S.)  423;  Knicely  v.  West       16.  Note:  65  L.R.A.  476. 
Virginia  Midland  R.  Co.,  64  W.  Va.       17.  Bennett   v.    Truebody,    66    Cal. 
278,  61  S.  B.  811,  17  L.E.A.(N.S.)    509,  6  Pac.  329,  56  Am.  Rep.  117; 
370  and  not«.  Qood  v.  JobiiBon,  38  Colo.  440,  88  Pae. 
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to  perfonn  certain  work  is  not  necessarily  a  mere  servant  because 
the  contract  provides  that  the  work  shall  be  subject  to  the  approval 
or  satisfaction  of  the  employer.  ^^  Such  a  provision  is  not  an  assump- 
tion by  the  employer  of  the  right  to  control  the  employee  as  to  the 
details  or  methods  of  doing  the  work,  but  is  only  that  the  employer 
may  see  that  the  contract  is  carried  out  according  to  the  plans.^' 

5.  Sttpervision  of  Work. — The  mere  fact  that  the  employer  reserves 
a  right  to  supervise  or  inspect  the  work  during  its  perfonnance  does 
not  make  the  contractor  a  mere  servant,  where  the  mode  and  means 
of  performance  are  within  the  control  of  such  contractor.**  The 
right  of  the  employer  to  go  upon  the  premis&'j  and  see  that  the  work 
is  being  done  according  to  the  specifications  of  the  contract,  does  not 
affect  the  relations  of  the  parties  so  as  to  constitute  the  employee  a 
mere  servant.*  If  the  contract  provides  that  the  work  shall  be  done 
"under  the  direction"  and  subject  to  the  approval  of  the  employer,  a 
closer  question  is  presented,  but  the  predominant  view  is  that  the 
question  is  to  be  determined  from  all  the  provisions  of  the  contract 
together  with  the  surrounding  circumstances,  and  that  such  a  pro- 
vision does  not  necessarily  make  the  employee  a  mere  servant,'  But 
the  right  of  supervision  is  to  be  distinguished  from  a  supervisory  con- 

439,  8  L.R.A.(N.S.)  896;  Boyd  v.  Chi-  L.R.A.  620;  Good  v.  Johnson,  38  Colo, 

e^o,  etc,  B.  Co.,  217  lU.  332,  75  N.  440,  88  Pac.  439,  8  L.R.A.(N.S.)  896; 

E.  496,  108  A-  S.  B.  253;  Eobideaux  Atlanta,  etc.,  B.  Co.  v.  Kimberly,  87 

V.  Hebert,  118  La.  1089,  43  So.  887, 12  Ga.  161, 13  S.  E.  277,  27  A.  S.  B.  231; 

L.B.A.(N.S.)  632;  Reisman  v.  Public  Eaton  v.  European,  etc.,  B.  Co.,  59  Me. 

Service  Corp.,  82  N.  J.  L.  464,  81  AtL  520,  8  Am.  Rep.  430;  Carlton  County 

838,  38  L.R.A.(N.S.)  922;  Hexamer  v.  Farmers'    Mutual    Fire    Ins.    Co.    v. 

Webb,  101  N.  Y.  377,  4  N.  E.  755,  54  Foley,  117  Minn.  59,  134  N.  W.  309, 

Am.    Bep.   703;    Uppington   v.   New  38  L.R.A.(N.S.)  175;  Larson  v.  Met- 

York,  165  N.  Y.  222,  59  N.  E.  91,  53  ropolitan  St.  R.  Co.,  110  Mo.  234,  19 

LJl-A..  550;  Ruehl  v.  lidgerwood  Ru-  S.  W.  416,  33  A.  S.  R.  439, 16  L.R.A. 

ral  TeL  Co.,  23  N.  D.  6, 135  N.  W.  793,  330;  Salmon  v.  Kansas  City,  241  Mo. 

Ann.  Cas.  1914C  680;  Harrison  v.  Col-  14, 145  S.  W.  16,  39  L.R.A.(N.S.)  328; 

lins,  86  Pa.  St.  153,  27  Am.  Rep.  699;  Uppington  v.  New  York,  165  N.  Y. 

McHarge  v.  Newcomer,  117  Tenn.  595,  222,  59  N.  E.  91,  53  L.R.A.  550;  Erie 

100  S.  W.  700,  9  L.B.A.(N.S.)  298;  v.  Caulkins,  85  Pa.  St.  247,  27  Am. 

Larson  v.  American  Bridge   Co.,  40  Rep.  642;  Larson  v.  American  Bridge 

Wash.  224,  82  Pac.  294,  111  A.  S.  R.  Co.,  40  Wash.  224,  82  Pac.  294,  111  A. 

904.  S.  R.  904;  Miller  v.  Moran  Brothers 

Notes:  65  L.R.A.  475;  19  Ann.  Cas.  Co.,  39  Wash.  631,  81  Pac.  1089,  109 

12.  A.   S.  R.  917,  1   L.R.A.(N.S.)    283; 

18.  Powell  V.  Virginia  Const.  Co.,  Smith  v.  Milwaukee  Builders,  etc., 
88  Tenn.  692,  13  S.  W.  691,  17  A.  S.  Exch.,  91  Wis.  360,  64  N.  W.  1041,  51 
E.  925.  A.  S.  R.  912,  30  L.R>A..  504. 

Note:  19  Ann.  Cas.  15.  Notes:  76  A.  S.  R.  383;  65  L.R.A. 

19.  Powell  V.  Virginia  Const.  Co.,  88  478;  19  Ann.  Cas.  11, 14. 
Tenn.  692,  13  S.  W.  691,  17  A.  S.  R.       1.  Note:  19  Ann.  Cas.  15. 

925.  2.  Notes:  65  L.R.A.  480;  19  Ann. 

20.  Salliotte   v.   King   Bridge   Co.,  Cas.  11,  15. 
122   Fed.  378,  68  C.  C.  A.  466,  65 
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trol,  and  where  the  supervision  reserved  fcy  the  employer  is  in  the 
nature  of  a  control  over  the  means  and  manner  of  performing  the 
work,  the  employee  is  not  independent.*  Thus,  when  a  municipality 
coiitracts  for  the  making  of  a  public  improvement  under  the  super- 
vision of  its  own  engineer  or  other  public  oflBcer  and  subject  to  his 
orders,  the  contractor  may  not  be  independent.*  But  each  contract 
is  to  be  construed  according  to  its  own  terms  and  the  surrounding 
circumstances  and,  hence,  municipal  contracts  frequently,  if  not  gen- 
erally, create  the  relation  of  employer  and  independent  contractor.' 

6.  Control  of  Premises. — Whether  the  employer  or  employee  has 
control  of  the  premises  where  work  is  to  be  done,  while  regarded  as 
an  important  circumstance,'  is  not  an  absolute  test  to  determine 
whether  the  employee  is  or  is  not  an  independent  contractor.  He 
may  be  independent  though  the  employer  reserves  full  control  over 
the  premises; '  though  such  control  is  in  fact  to  be  considered  as 
showing  his  subserviency.  On  the  other  hand,  the  fact  that  the 
employer  has  surrendered  to  the  employee  the  entire  control  of  the 
premises  where  the  work  is  to  be  performed,  tends  very  strongly  to 
show  the  independence  of  the  contractor.*  If  the  owner  delivers 
possession  of  the  premises  to  an  independent  contractor  and  does  not 
authorize  such  contractor  to  sublet  any  part  of  the  contract  or  to  let 
others  have  control  of  the  premises,  an  employee  of  the  contractor 
will  generally  be  considered  the  contractor's  servant,  not  an  inde- 
pendent subcontractor.  Thus,  if  a  telephone  company  undertakes  to 
put  a  telephone  in  a  house,  a  workman  employed  by  it  to  dig  a  post 
hole  in  the  yard  is  not  to  be  considered  as  an  independent  contractor, 
though  he  is  paid  a  designated  price  for  each  hole  he  digs.* 

7.  Control  of  Scope  of  Work;  Right  to  Alter  Plans.— The  fact  that 
the  employer  has  control  over  the  amount  of  work  to  be  done  or  has 
reserved  the  power  to  make  alterations  in  the  plans  will  not  neces- 
sarily have  the  effect  of  creating  .the  relation  of  master  and  servant,*" 
but  the  circumstance  that  the  employer  has  the  right  to  make  changes 
in  the, scope  of  the  work  may  be  considered  with  the  other  circum- 
stances in  determining  that  the  employee  is  not  independent.    Thus 

3.  Faren   v.    Sellers,   39   La.   Ann.   land  R.  Co.,  64  W.  Va.  278,  61  S.  E. 
1011,  3  So.  363,  4  A.  S.  R.  256;  St   811,  17  L.R.A.(N.S.)  370. 

Paul  v.  Seitz,  3  Minn.  297,  74  Am.  7.  Pooler  v.  Sargent  Lomber  Co., 
Dec.  753;  Larson  v.  Metropolitan  St.  113  Me.  426,  94  AtL  754,  L.R.A.1916r 
R.  Co.,  110  Mo.  234, 19  S.  W.  416,  33  1125. 

A.  S.  R.  439, 16  L.R.A.  330.  8.  Notes:  65  LJI.A.  502;  19  Ann. 

Note:  19  Ann.  Cas.  15.  Cas.  16. 

4.  Chicago  v.  Murdock,  212  111.  9,       9.  Ruehl  v.  lidgerwood  Rural  Tel 
72  N.  E.  46, 103  A.  S.  R.  221.  Co.,  23  N.  D.  6,  135  N.  W.  793,  Ann. 

6.  Salmon  v.  Kansas  City,  241  Mo.   Cas.  1914C  680. 
14, 145  S.  W.  16,  39  L.R.A.(N.S.)  328.       10.  Notes:  65  L.R.A.  483;  19  Ann. 
Note:  65  L.R.A.  487.  Cas.  16. 

6.  Knicely  v.  West  Virginia  Mid- 
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one  employed  to  excavate  and  grade  a  city  street  may  be  an  inde- 
pendent contractor  though  the  dty  has  the  right.to  change  the  grade; 
and  a  building  contractor  may  be  independent  though  the  owner  has 
the  right  to  make  changes  in  the  plans  of  the  work.^^  The  fact 
that  .no  specifications  are  made  for  the  work  and  the  compensation 
thereof  is  not  fix«d,"  or  the  circumstance  that  the  scope  of  the  work 
is  not  definitely  established  by  the  contract,*'  does  not  necessarily 
establish  the  dependency  of  the  employee,  for  these  matters .  can  be 
subsequently  determined  without  affecting  the  relation  of  the  parties. 
Thus,  a  contract  for  the  laying  of  a  track  may  contemplate  the 
independency  of  the, contractors,  though  the  track  is  to  be  laid  only 
as  far  as  it  should  be  ordered  by  the  employer.** 

8.  Control  of  Workmen. — The  control  of  the  workmen  doing  the 
actual  manual  labor  in  the  performance  of  the  work  is  ,an  extremely 
important  element  in  determining  whether  the  employee  is  an  inde- 
pendent contractor.  The  fact  that  the  contractor  employs,  pays,  and 
has  full  power  to  control  the  workmen  is  practically  decisive  of  his 
independence.  And,  on  the  other  hand,  the  circumstance  that  he 
does  not  have  the  control  of  the  workmen  ia  entitled  to  consideration 
m  showing  his  lack  of  independence.  But  the, fact  that  the  employer 
has  some  incidental  powers  over  the  laborers  doing  the  actual  manual 
work,  such  as  the  right  to  compel  the  contractor  to  discharge  any 
workman  who  is  incompetent  or  who  commits  some  wrongful  act  or 
depredation,  though  generally  a  fact  of  some  importance  tending  to 
show  his  subserviency,**  does  not  necessarily  require  the  contractor 
to  be  considered  a  mere  servant.*'  In  fact,  the  provision  for  the. dis- 
charge may  tend  to  show  the  independency  of  the  contractor,  as,  for 
instance,  when  the  contract  provides  that  the  contractor  .shall  dis- 
charge incompetent  workmen  in  his  employment*'  So  the  fact  that 
the  employer  can  procure  the  discharge  of  a  workman  only  in  an 
indirect  manner  through  the  contractor  and  not  directly  by  his  own 
act,  is  sometimes  considered  as  repelHng  the  idea  of  the  contractor's 
subserviency.**  The  employer  may  also  reserve  the  right  to  require 
the  employment  of  a  greater  number  of  workmen  if  he  deems  it 

11.  Note:  19  Ann.  Cas.  16.  Blumb  t.  Kansas,  84  Mo.  112,  54  Am. 

12.  Hexamer  v.  Web*'    101  N.  Y.  Rep.  87;  Salmon  v.  Kansas  City,  241 
377,  4  N.  E.  755,  54  Am.  Rep.  703.        Mo.  14, 145  S.  W.  16,  39  L.R.A.(N.S.) 

Note:  19  Ann.  Cas.  12.  328;  Cuff  ▼.  Newark,  etc.,  R.  Co.,  35 

13.  Note:  19  Ann.  Cas.  16.  N.  J.  L.  17, 10  Am.  Rep.  205;  Upping- 

14.  PoweU  V.  Virginia  Const  Co.,  88  ton  v.  New  Tork,  165  N.  T.  222,  59  N. 
Tenn.  692,  13  S.  W.  691,  17  A.  S.  R.  E.  91,  53  L.R.A.  550. 

925.  Notes:  65  L.R.A.  483;  19  Ann.  Cas. 

16.  Note:  19  Ann.  Cas.  17, 18.  17. 

16.  Qood  V.  Johnson,  38  Colo.  440,  17.  Erie  v.  CanUdns,  85  Pa.  St.  247, 

88  Pac.  439,  8  L.R.A.(N.S.)  896;  At-  27  Am.  Rep.  642. 

lanta,  etc.,  R.  Co.  v.  Kimberly,  87  Ga.  18.  Note:  65  L.R.A.  483. 
161.  13  S.  E.  277,  27  A.  8.  R.  231; 
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necessjtry  for  the  expedition  of  the  work,  or  he  may  have  the  right 
to  reduce  the  working  force,  without  affecting  the  independence  of 
the  contractor.**  So,  too,  the  contractor  may  be  considered  inde- 
pendent, although  the  employer  has  the  right  of  paying  the  workmen 
directly  and  of  charging  such  payments  against  the  contractor  as  so 
much  paid  on  the  contract.*"  And  the  employer  may  have  the  right 
to  require  the  workmen  to  perform  their  work  according  to  certain 
prescribed  rules,  such  as  requiring  miners  to  do  their  work  according 
to. mining  rules.*  Or  the  drivers  of  hacks  leased  from  a  railroad  may 
be  required  to  conform  to  prescribed  regulations  applicable  to  all  of 
its  hack  drivers  without  affecting  their  independence.'  Where,  how- 
ever, the  employer  has  the  power  to  direct  the  workmen  and  to  dis- 
charge them  if  they  do  not  obey  bis  orders,  the  contractor  should  not 
be  considered  independent.* 

9.  Power  to  Terminate  Contract. — The  power  of  an  employer  to 
terminate  the  employment  at  any  time  is  incompatible  with  the  full 
control  of  the  work  which  is  usually  enjoyed  by  an  independent  con- 
tractor, and  hence  is  considered  as  a  strong  circumstance. tending  to 
show  the  subserviency  of  the  employee.*  Indeed,  it  has  been  said  that 
no  single  fact  is  more  conclusive,  perhaps,  than  the  unrestricted  right 
of  the  employer  to  end  the  particular  service  whenever  he  chooses, 
without  regard  to  the  final  result  of  the  work  itself.'  On  the  other 
hand,  the  fact  that  the  employer  cannot  terminate  the  employment 
strongly  tends  to  show  that  the  contractor  is  independent.'  The  relar 
tion  between  the  parties  is,  however,  to  be  determin'ed  from  all  the 
surrounding  indicia  of  control,  and  the  sole  circumstance  that  the 
employer  has. reserved  the  right  to  terminate  the  work  and  discharge 
the  contractor  does  not  necessarily  make  the  contractor  a  mere  serv- 
ant' The  contractor  does  not  generally  lose  his  independence  because 
the  contract  empowers  the  employer  to  terminate  the  employment 
upon  the  happening  of  some  contingency,  such  as  a  breach  of  the 

19.  Good  7.  Johnson,  38  Colo.  440,       Notes:  65  L.R.A.  501;  19  Ann.  Cas. 
88  Pac.  439,  8  L.R.A.  (N.S.)  896.  18;  Ann.  Cas.  1913B  670. 

Note:  19  Ann.  Cas.  12.  6.  Cockran  v.  Rice,  26  S.  D.  303, 128 

20.  Good  v.  Johnson,  38  Colo.  440,   N.  W.  583,  Ann.  Cas.  1913B  570  and 
88  Pac.  439,  8  L.R.A.(N.S.)  896.  note. 

1.  Note:  19  Ann.  Cas.  19.  6.  Notes:  65  L.R.A.  501;  19  Ann. 

2.  McColligan    v.    Pennsylvania    R.   Cas.  18. 

Co.,  214  Pa.  St.  229,  63  Atl.  792,  6       7.  Good  v.  Johnson,  38  Colo.  440,  88 

L.RA.(N.S.)  544, 112  A.  S.  R.  739.  Pac.  439,  8  L.R.A.(N.S.)  896;  Blumb 

8.  Cooper  v.  Seattle,  16  Wash.  462,  v.  Kansas,  84  Mo.  112,  54  Am.  Rep. 

47  Pac.  887,  58  A.  S.  R.  46.  87;  Solberg  v.  Schlosser,  20  N.  D.  307, 

4.  TiflBn  V.  McCormick,  34  Ohio  St.  127  N.  W.  91,  30  L.R.A.(N.S.)  1111. 
638,  32  Am.  Rep.  408;  Dickson  V.  Hoi-       Notes:   65  L.R.A.  502;   17  L.R.A, 

lister,  123  Pa.  St.  421,  16  Atl.  484,  10  (N.S.)   380;  19  Ann.  Cas.  18;  Ann. 

A.  S.  E.  533.  Cas.  1913B  576. 
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covenants  of  the  contract.*  The  courts  do  not  make  the  right  to 
discharge  the  employee  the  decisive  test  whether  he  is  an  independent 
contractor,  but  look  to  the  broader  question  whether  .he  was  in  fact 
ind'ependent  or  subject  to  the  control  of  the  person  for  whom  the  work 
is  done,  as  to  what  should  be  done  and  how  it  .should  be  done.* 

10.  Furnishing  Workmen  or  Appliances. — In  determining  the  inde- 
pendence of  a  contractor,  whether  he  or  the  master  furnishes  the 
workmen  and  appliances  is  a  matter  worthy  of  some  consideration,^* 
since,  as  a  general  rule,  independent  contractors  furnish  the  means 
for  the  doing  of  the  work ;  and  mere  servants  generally  use  the  means 
afforded  bj*  the. master.  But  whether  a  contractor  furnishes  or  does 
not  furnish  the  workmen  and  appliances  by  which  certain  work  is 
done  is  not  in  itself  decisive  on  the  question  of  his  independence.^^ 
What  is  important  is  whether  the  contractor  or  the  employer  has  the 
power  to  dictate  the  particular  manner  in  which  the  appliances  shall 
be  used  and  Taborers  shall  do  their  work.  Thus,  one  employed  to  do 
work  involving  blasting  may  be  a  mere  servant  though  he  furnishes 
the  explosive  for  the  work,^'  and  a  teamster  furnishing  his  own  team 
and  wagon  and  drawing  coal  for  a  coal  company  at  a  certain  price 
per  ton,  is  generally  considered  a. mere  servant  where  he  works  solely 
for  the  one  employer.^*  On  the  other  hand,  a  contractor  may  be 
independent  where  he  has  control  of  the  doing  of  the  work,  though 
the  employer  furnishes. and  pays  certain  workmen  for  the  benefit  of 
the  contractor,  and  furnishes  certain  appliances  or  tools  for  the  prose- 
cution of  the  work.^^  Thus  it  has  been  held  that  one  agreeing  to 
lay  a  track  for  a  railroad. company  for  a  certain  price  per  mile  and 
having  control  of  the  work,  is  an  independent  contractor  in  the 
running  of  a  work  train  for  the  carriage  of  the  workmen  and  materials, 
though  the  train. ia  furnished  by  the  railroad  and  the  persons  operat- 
ing it  are  on  the  pay-roll  of  the  railroad.*'  So,  too,  subcontractors 
engaging  to  lay  a  track  for  railroad  contractors  may  be  independent, 
though  the  principal  contractors  furnish  locomotives,  cars  and  oper- 
atives thereof  for  the  use  of  the  subcontractors.  In  such  a  case,  the 
persons  operating  the  work  trains,  though  generally  in  the  employ 
of  the  principal  contractors,  are  specially  in  the  employ  of  the  sub- 

8.  Notes:  65  L.R.A.  502;  19  Ann.      18.  Waters  v.  Pioneer  Fuel  Co.,  52 
Caa.  18;  Ann.  Cas.  1913B  576.  Minn.  474,  65  N.  W.  52,  38  A.  S.  B. 

9.  Messmer  v.  Bell,  etc.,  Co.,  133  564, 

Ky.  19,  117  S.  W.  346,  19  Ann.  Caa.  14.  Idler  ▼.  Minnesota,  etc.,  B.  Co., 

1  and  note.  76  la.  655,  39  N.  W.  188, 14  A.  S.  R. 

10.  Note:  Ann.  Cas.  1913B  676.  258. 

11.  Tiffin  V.   MeCormack,  34  Ohio  Notes:   65  L.B.A.   507;   17   L.R.A. 
St.  638,  32  Am.  Rep.  408.  (N.S.)  381;  19  Ann.  Cas.  19. 

Notes:  65  L.B.A.  507;  19  Ann.  Cas.  15.  Miller  v.  Minnesota,  etc.,  E.  Co., 

19;  Ann.  Cas.  1913B  578.  76  la.  655,  39  N.  W.  188,  14  A.  S.  E. 

12.  Tiffin  V.   MeCormack,   34  Ohio  258. 
St.  638,  32  Am.  Rep.  408. 
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contractois  for  such  purpose,  and  the  latter  alone  are  liable  for  their 
neg^igenoe.**  Likewise,  one  employed  by  a  mining  company  to  sink 
a  shaft  at  a  certain  price  per  foot  may  be  an  independent  contractor, 
though  the  company  furnishes  the  necessary  tools  for  the  work.*' 

11.  Mode  and  Time  of  Pajnnent. — The  mode  of  payment  for  the 
work  to  be  done  is  an  important  element  to  be  considered  in  determin- 
ing whether  the  employee  is  an  independent  contractor,  but  it  is  not 
controlling.**  While  the  independence  of  the  contract  is  usually  in- 
ferable where  it  is  for  the  performance  of  an  entire  piece  of  work  at 
a  specified  price,**  the  later  cases  do  not  make  the  mode  of  payment 
alone  the  decisive  test  whether  the  person  is  an  independent  con- 
tractor or  a  servant,  but  look  to  the  broader  question  whether  he  was 
in  fact  independent  or  subject  to  the  control  of  the  person  for  whom 
the  work  was  done,  as  to  what  should  be  done  and  how  it  should  be 
done.'*  The  fact  that  one's  compensation  is  on  a  per  diem  basis, 
although  a  circumstance  to  be  considered  in  a  case  of  doubt,  and 
affording  some  ground  for  holding  that  he  is  a  mere  servant,*  may 
be  overcome  by  the  other  circumstances  and  the  employee  held  to  be 
an  independent  contractor.*  Thus,  a  person  furnishing  a  steam  roller 
and  an  engineer  for  its  operation  for  the  benefit  of  a  municipality, 
though  paid  by  the  day,  may  not  be  under  the  control  of  the  munic- 
ipality.* So,  too,  a  dredging  company  furnishing,  under  contract,  a 
ditching  and  dredging  machine  with  a  captain  and  crew  for  the  per- 
formance of  a  certain  work,  at  a  specified  sum  per  day  for  the  entire 
outfit,  has  been  held  to  be  an  independent  contractor,  where  the  other 
party  to  the  contract  has  no  control  over  the  captain  and  crew  of  the 
machine  other  than  to  designate  the  place  of  performance  and  the 
general  character  of  the  work.*  On  the  other  hand,  the  fact  that  a 
person  is  paid  by  the  piece  or  by  the  job,  though  indicating  that  he 
is  an  independent  contractor,*  is  not  conclusive  on  the  question,  and 

16.  Powell  V.  Virginia  Const.  Co.,  88  Conn.  274,  71  Am.  Dec.  63;  Pooler  v. 
Tenn.  692,  13  S.  W.  691,  17  A.  S.  R.  Sargent  Lumber  Co.,  113  Me.  426,  94 
925.  Atl.  754,  L.R.A.1915F  1125;  Hexamer 

17.  Centra  Coal,  etc.,  Co.  v.  Grider,  y,  Webb,  101  N.  T.  377,  4  N.  E,  755, 
115  Ky.  745,  74  S.  W.  1058,  65  L.R.A.  54  Am.  Rep.  703;  Harrison  v.  Col- 
455.  lins,  86  Pa.  St.  153,  27  Am.  Rep.  699. 

18   Minor  V.  Stevena,  65  Wash.  423,  N^tes:  65  L.R.A.  506;  19  Ann.  Gas. 

118  Pac.  313,  42  L.R.A.(N.S.)  1178.  20. 

Note:  19  Aim.  Cas.  19.  3   gte^rt  v.   California  Improve- 

19.  Note:  65  L.R.A.  461,  505.  ^^.  p„    ,qi  r-oi    iok   cq  »--   177 

20.  Messmer  y.  Bell,  etc.,  Co.,  133  ^^^fS,"^}  S^'  '  ' 
Ky.  19,  117  S.  W.  346,  19  Ann.  Cas.  ^24,  52  L.R.A.  205. 

1  and  note.  *•  ^«""  ^-  ^*y'  ^^'  I>redging  Co., 

1.  Corbin  V.  American  Mills,  27  151  Cal.  209,  90  Pac.  942, 12  Ann.  Cas. 
Conn.  274,  71  Am.  Dec  63.  779,  12  L.R.A.(N.S.)  267. 

Notes:  65  L.R.A.  505;  19  Ann.  Cas.  5.  Fink  v.  Missouri  Pumacc  Co.,  82 
20.  Mo.  276,  52  Am.  Rep.  376;  Knicely  v. 

2.  Corbin    v.    American    Mills,    27  West  Virginia  Midland  E.  Co.,  64  W. 
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bs  may,  nevertheless,  be  held  to  be  a  servant.*  Particularly  is  this 
so  when  there  is  no  definite  amount  of  work  to  be  done,  but  either 
party  is  at  liberty  to  terminate  the  employment  whenever  he  wishes, 
and  the  employee  receives  pay  for  just  the  amount  of  work  done.' 
Thus,  one  employed  to  plow  land  at  a  certain  price  per  acre  is  not  an 
independent  contractor,^  and  one  working  in  a  manufacturing  estab- 
lishment who  is  paid  by  the  piece  is  not  necessarily  an  independent 
contractor,  though  he  personally  pays  and  employs  his  assistants.* 
The  fact  itiai  one  delivering  materials  for  the  construction  of  a  build- 
ing does  so  at  a  stipulated  price,  where  the  owner  retains  control  over 
the  work,  will  not  make  him  an  independent  contractor;**  nor  is 
a  teamster  furnishing  his  own  team  and  wagon  and  drawing  coal  at 
an  agreed  price  per  ton  necessarily  an  independent  contractor.**  The 
mere  fact  that  the  contract  does  not  expressly  provide  the  amount 
of  compensation  will  not  deprive  the  contractor  of  his  independence, 
and  one  agreeing  to  do  certain  work  for  what  the  job  is  reasonably 
worth  may  be  an  independent  contractor.**  And  the  fact  that  the 
employer  pays  the  workmen  of  the  employee  directly,  in  order  to  pro- 
tect himself  against  mechanics'  liens,  does  not  affect  the  relations  of  the 
parties.*'  The  circumstance  that  the  workman  is  to  receive  no  com- 
pensation until  the  satisfactory  termination  of  his  employment  does 
not  require  that  he  be  classed  as  an  independent  contractor.** 

12.  Nature  of  Employee's  Occupation  or  Calling. — The  mere  fact 
that  one  is  engaged  in  a  separate  and  independent  employment  does 
not  necessarily  release  him  from  subserviency  to  his  employer. *• 

Va.  278,  61  S.  B.  811, 17  L.R«A..(N.8.)  Lumber  Co.,  48  Waah.  241,  93  Pac. 

370  and  note.  430,  16  L.R.A.(N.S.)  140. 

Notee:  65  L.R.A.  505;  19  Ann.  Cas.  10.  Homan  v.  Stanley,  66  Pa.  St. 

20.  464,  5  Am.  Rep.  389. 

6.  Waters  v.  Pioneer  Fuel  Co.,  52  11.  Waters  v.  Pioneer  Fuel  Co.,  62 
Minn.  474,  55  N.  W.  52,  38  A.  S.  R.  Minn.  474,  55  N.  W.  52,  38  A.  8.  R. 
564;  Rnehl  v.  lidgerwood  Rural  TeL  564. 

Co,  23  N.  D.  6,  135  N.  W.  793,  Ann.  12.  Bennett  v.  Truebody,  66  CaL 
Cas.  1914C  680;  Knicely  v.  West  Yir-  509,  6  Pao.  329,  56  Am.  Rep.  117; 
ginia  Midland  R.  Co.,  64  W.  Va.  278,  Hexamer  v.  Webb,  101  N.  Y.  377,  4 
61  S.  E.  8U,  17  LJl.A.(N.S.)  370  N.  E.  755,  54  Am.  Rep.  703;  McHarge 
and  note.  v.  Newcomer,  117  Tenn.  595, 100  S.  W. 

Notes:  65  L.R.A.  505;  19  Ann.  Cas.  700,  9  L.R.A.(N.S.)  298. 
20;  Ann.  Cas.  1913B  576.  Notes:  65  L.R.A.  506;  19  Ann.  Cas. 

7.  Knicely  v.   West  Virginia  Mid-  19. 

land  R.  Co.,  64  W.  Va.  278,  61  8.  E.  IS.  Note:  19  Ann.  Cas.  19. 

811,  17  L.R.A.(N.S.)  370.  14.  Ruehl  v.  lidgerwood  Rural  Td. 

8.  Cockran  v.  Rice,  26  8.  D.  393,  Co.,  23  N.  D.  6,  135  N.  W.  793,  Ann. 
128  N.  W.  583,  Ann.  Cas.  1913B  570  Cas.  1914C  680. 

and  note.  16.  Brackett    v.    Xiubke,    4    Allen 

9.  Messmer  v.  Bell,  etc.,   Co.,  133   (Mass.)  138,  81  Am.  Deo.  694. 

Ky.  19,  117  S.  W.  346,  19  Ann.  Cas.  Notes:  65  LJUl.  495;  19  Ann.  Cas. 
1  and  note;  Barclay  v.  Puget  Sound  20. 
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Thus  domestic  servants,  such  as  cooks,  gardeners  and  chauffeurs,  have 
independent  occupations,  but  are  not  considered  independent  con- 
tractors. On  the  other  band,  the  fact  that  an  employee  follows  an 
independent  occupation  or  calling  may  be  and  frequently  is  con- 
sidered as  tending  to  show  that  he  is  an  independent  contractor." 
For  example,  a  doctor  employed  to  make  an  examination  of  a  third 
person  is  said  to  be  distinctly  free  from  the  control  or  direction  of 
his  employer  and  is  not  a  mere  servant.*'  So  persons  who  are  em- 
ployed as  plumbers  to  do  certain  work  and  who  are  answerable  only 
for  the  result  of  the  work,  are  generally  regarded  as  independent.** 
Cartmen,  truckmen  and  diraymen  are  likewise  generally  held  to  be 
independent  contractors,  though  the  contrary  view  is  sometimes  taken 
of  their  employments  where  their  employers  exercise  considerable 
control  over  them.**  That  one  has  no  particular  calling  or  occupa- 
tion but  works  at  anything  he  can  get  to  do  for  anybody  who  will 
employ  him,  is  peculiarly  persuasive  that  he  is  not  an  independent 
contractor,**  and  while  it  would  seem  that  one  can  employ  any  person 
he  selects  to  do  an  independent  piece  of  work,  yet  it  has  been  said 
that  one  cannot  be  an  independent  contractor  unless  he  holds  himself 
out  as  having  an  occupation  with  which  he  is  familiar.* 

13.  Dual  Character  of  Relation  in  Some  Cases. — While  in  all  ordi- 
nary transactions  the  existence  of  the  relation  of  contractor  as  between 
two  given  persons  excludes  that  of  principal  and  agent,  or  master 
and  servant,  there  is  not  necessarily  such  a  repugnance  between  them 
that  they  cannot  exist  together,'  and  an  employee  may  be  ai^  inde- 
pendent contractor  as  to  certain  work  and  yet  be  a  mere  servant  as  to 
other  work  for  the  same  employer.*  Thus,  an  independent  contractor 
for  the  construction  of  a  railroad  may  be  a  mere  servant  of  the  com- 
pany aa  to  the  putting  in  of  crossings;  or  a  contractor  for  the  carpenter 
work  of  a  bouse  may  be  a  servant  as  to  the  residue  of  the  work.*  Nor 
does  the  fact  that  there  may  be  intimate  business  relations  between  the 
contractor  and  employer  and  that  the  former  is  the  latter's  servant  in 
other  matters  necessarily  establish  the  dependency  of  the  contractor 
in  a  particular  case.*  Thus  a  partnership  may  be  an  independent 
contractor,  though  one  member  of  the  firm  is  a  servant  of  the  em- 

16.  Note:  19  Ann.  Cas.  20.  L.R.A.(N.S.)  816  and  note. 

17.  Pearl  v.  West  End  St.  Ry.  Co.,      Note:  19  Ann.  Cas.  26. 

176  Mass.  177,  57  N.  E.  339,  79  A.  S.       20,  Note:  19  Ann.  Cas.  20. 

E.  302,  49  L.R.A.  826  and  note.  1.  Notee:  17  L.R.A.(N.S.)  380;  19 

18.  Bennett   t.    Tmebody,   66    Cal.  Ann.  Cas.  20. 

509,  6  Pac.  329,  66  Am.  Rep.  117;       2.  Note:  66  LJI.A.  449. 
Hedge  v.  Williams,  131  CaL  455,  63      3.  Ewan  v.  Lippencott,  47  N.  J.  L. 
Pac.  721,  64  Pao.  106,  82  A.  S.  B.  192,  54  Am.  Rep.  148. 
366.  .  Note:  19  Ann.  Cas.  7. 

Note:  19  Ann.  Cas.  22.  4.  Notes:  65  L.R.A.  450;  19  Ann. 

19.  Bums  V.  Midiigan   Paint  Co.,  Cas.  7. 

152  Mich.   613,  116  N.   W.   182,   16      6.  Note:  17  L.R.A.(N.S.)  382. 
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ployer.*  So  an  independent  contractor  may  become  a  stockholder 
of  a  corporate  employer  without  changing  his  relation  as  to  the  per- 
formance of  the  contract.'  But  it  has  been  held  that  where  the  officers 
of  two  corporations  are  the  same,  one  may  not  be  able  to  employ  the 
other  as  an  independent  qontractor  and  escape  liability  for  negligent 
acts  by  the  latter ;  the  court  may  consider  it  a  mere  tool  of  the  employ- 
ing company.^ 

14.  Estoppel  to  Assert  Independence. — ^The  conduct  of  an  employer 
may  be  such  that  the  law  will  not  permit  him  to  assert  that  one  per- 
forming certain  work  for  him  is  independent  of  his  control.*  If 
an  employer  by  his  acts  or  conduct  induces  a  third  person  to  believe 
that  an  employee  performing  work  for  the  benefit  of  such  employer 
is  but  a  mere  servant,  he  is  estopped  from  asserting,  in  an  action  by 
such  third  person,  that  such  employee  is  an  independent  contractor.** 
Thus,  when  the  work  contracted  to  be  done  seems  likely  to  cause 
injury  to  adjoining  owners  and  such  owners  seek  the  employer  and 
attempt  to  ascertain  who  has  control  of  the  work,  if  the  employer 
asserts  that  be  has  control  and  makes  no  mention  of  the  circum- 
stance that  he  has  employed  an  independent  contractor  for  the  work, 
he  may  thereafter  be  estopped  from  claiming  that  the  work  is  done 
under  the  sole  control  of  an  independent  contractor.**  A  mere  belief, 
however,  not  induced  by  the  employer,  that  the  contractor  is  a  serv- 
ant will  not  estop  the  employer  from  claiming  the  contractor's  inde- 
pendence,*' and  it  has  been  held  that  the  fact  that  an  employer  spoke 
of  a  contractor  as  his  foreman  did  not  estop  the  employer  from  deny- 
ing that  such  contractor  was  a  servant.**  So  it  has  been  decided  that 
the  payment  of  employees  of  a  subcontractor  with  the  principal  con- 
tractor's checks,  which  show  on  their  face  that  they  are  on  account 
of  the  pay  roll  of  the  subcontractor;  and  the  facta  that  the  contractor 
runs  a  boarding  house  in  which  employees  of  the  subcontractor  are 
permitted  to  take  their  meals,  and  that  some  of  the  pay  of  such  em- 
ployees is  applied  toward  the  expense  of  a  hospital  maintained  by 
the  contractor  for  the  benefit  of  all  parties  working  on  the  job, — will 
not  estop  the  contractor  from  asserting  the  relation  of  a  subcontractor 
as  an  independent  contractor,  where  there  is  nothing  to  show  that 
the  subcontractor's  employee  was  misled  thereby.** 

6.  Hedge  v.  Williams,  131  CaL  455,       10.  Note:  19  Ann.  Cas.  6. 

63  Pac.  721,  64  Pac.  106,  82  A.  S.  R.  11.  IngliB    v.    Millersburg    Driving 

366.  Assoc,  169  Mich.  311,  136  N.  W.  443, 

Note:  17  LJl.A.(N.S.)  382.  Ann.  Cas.  1913D  1174. 

7.  Notes:  17  L.R.A.(N.S.)  382;  19  12.  Note:  19  Ann.  Cas.  6. 
Ann.  Cas.  7.  13.  Note:  19  Ann.  Cas.  6. 

8.  Notes:  65  L.R.A.  507;  19  Ann.  14.  Good  v.  Johnson,  38  Colo.  440, 
Cas.  7.  88  Pac.  439,  8  L.R.A.(N.S.)  896. 

e.  Note:  8  L.R.A.(N.S.)  896. 

77 


ligttized  by 


Google 
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15.  Presomptioiu  and  Bnrden  of  Proof. — As  a  general  rule,  no  pie- 
sumption  exists  that  an  employee  is  either  a  servant  or  an  independ^it 
contractor,  and  the  burden  is  upon  the  party  having  the  affirmative 
of  the  issue  to  show  the  relation  to  be  such  as  to  entitle  him  to 
recover.^*  So,  if  the  employer  claims  that  a  workman  is  an  inde- 
pendent contractor  for  whose  acts  he  is.  not  responsible,  the  burden 
is  on  him  to  show  his  independence.**  It  has  been  held,  however,  that 
in  an  action  against  an  employer  for  injuries,  a  presumption  arises 
that  a  person  working  on  the  defendant's  premises  and  performing 
work  for  the  benefit  of  the  defendant  was  a  mere  servant,  and  if  the 
defendant  seeks  to  avoid  liability  on  the  groimd  that  such  person  was 
an  independent  contractor,  the  burden  is  upon  him  to  show  the  inde- 
pendence of  the  employee.*'  But  this  rule  has  been  declared  not  to 
apply  to  work  which,  as  a  matter  of  universal  knowledge,  is  not  done 
by  servants  but  by  independent  workmen,  and  that  there  is  therefore 
no  presumption  that  one  working  on  the  roof  of  a  railway  station  is 
a  mere  servant  of  the  company.** 

16.  Province  of  Court  and  Jury. — ^If  the  contract  providing  for  the 
performance  of  certain  work  is  in  writing  and  is  unambiguous,  its 
construction  is  generally  a  question  solely  for  the  court."  And,  where 
an  appellate  court  has  put  a  construction  on  a  certain  contract  in  one 
litigation,  ordinarily  the  same  construction  will  be  placed  on  the 
same  contract  in  a  different  litigation  between  other  parties.'*  But, 
if  one  not  a  party  to  a  written  contract  of  employment  asserts  that 
the  contract  does  not  express  the  real  relation  of  the  parties  and  pro- 
duces evidence  tending  to  show  that  the  relation  is  that  of  master 
and  servant  in  spite  of  the  apparent  intention  of  the  contract  to  make 
the  employee  an  independent  contractor,  there  may  be  a  question 
for  the  jm-y.*  The  parties  cannot,  however,  avoid  an  investigation 
into  their  actual  relation  by  the  execution  of  a  contract  not  represent- 
ing the  true  situation  as  to  the  control  reserved  by  the  employer  over 
the  work.'     And  it  has  been  thought  that  the  general  rule  is  not 

16.  Notes:  65  L.B.A.  460:  17  L.B.A.  718,  Ann.  Gas.  1913B  778;  Larson  v. 
(N.S.)  372;  19  Ann.  Cas.  6.  American  Bridge  Co.,  40  Wash.  234, 

16.  Ruehl  V.  Iddgerwood  Rural  Tel.  82  Pac.  294,  111  A.  S.  R.  904. 
Co.,  23  N.  D.  6,  135  N.  W.  793,  Ann.       Notes:   65  L.R.A.  508;   17  LJl.A. 

^  w  F^^J^  T^R-A    AKo  (N.S.)    382;   19  Ann.  Cas.  6;  Ann. 

Note:  65  L.R.A.  459.  Cas.  1913B  574. 

ci  6  ^°^  ^^  generally.  Contracts,  voL 

ts.  Note:  19  Ann.  Cas.  6.  *' P;  ^t^?  ^ho^l  T„„ti„=  no  v«  vtr 

19    floor!  V    Tohnson    38  Colo    440  Liamoert  v.  Jenoos,  11^  Va.  370, 

88  Pac.  439,  8  L.R.A.(N.S.)  896^  Lin-  ''^  S.  E.  718,  Ann.  Cas.  1913B  778. 

nehan  v.  Rollins,  137  Mass.  123,  50  ,  }■  J''^S\^oab^^Jf^  S°r 
Am.    Rep.    287;    Young    v.    Fosburg  1*7  N.  C.  26,  60  S.  E.  654,  16  L.R.A. 
Lumber  Co.,  147  N.  C.  26,  60  S.  E,   (N.S.)  255. 
654,  16  L.R.A.(N.S.)    255;   Lambert      Note:  19  Ann.  Cas.  7. 
V.  Jenkins,  112  Va.   376,  71   S.   E.      2.  Powell  v.  Tirginia  Const  Co.,  88 
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applicable  where  the  nature  of  the  relation  between  the  employer  and 
the  person  employed  depends  upon  the  meaning  of  a  written  instru- 
ment collaterally  introduced  in  evidence;  and  the  effect  of  that  instru- 
ment depends,  not  merely  upon  its  construction,  but  upon  extrinsic 
facts  and  circumstances.*  In  the  case  of  an  oral  contract,  if  there  is 
no  material  dispute  in  the  testimony,  whether  the  employee  is  an 
independent  contractor  may  present  a  question  for  the  court;*  but, 
where  the  evidence  is  conflicting,*  or  where  different  inferences  may 
well  be  drawn  from  the  testimony  concerning  the  oral  contract,  the 
matter  is  one  for  the  jury  to  determine.* 

ni.  Liability  of  EmpiiOybb  GsNBBAiiLY 

17.  Statement  of  General  Rule. — ^In  a  few  of  the  earlier  cases  it 
was  thought  that  the  doctrine  of  respondeat  superior  applied  to  the 
relations  between  an  employer  and  an  independent  contractor; '  but 
the  authority  of  these  few  cases  was  soon  overwhelmed  by  a  flood  of 
decisions  promulgating  the  general  rule  that  an  employer  is  not 
liable  for  the  negligence  of  his  independent  contractor  or  the  latter's 
servants.*  For  some  time  a  few  courts  persisted  in  the  view  that,  when 
the  work  was  done  on  the  real  estate  of  the  employer,  the  owner  was 
liable  for  the  negligence  of  his  independent  contractor,  though  admit- 

Tenn.  692, 13  S.  W.  691,  17  A.  S.  R.  La.  Ann.  791,  29  Am.  Rep.  349;  Mc- 
925.  Carthy  v.  Portland  Second  Parish,  71 

3.  Note:  06  L.B.A.  508.  Me.    318,   36   Am.    Rep.   320;    Anne 

4.  Notra:  65  Ii.R.A.  608;  17  L.E.A.  Arundel  County  v.  Duvall,  64Md.  350, 
(N.S.)  383.  39  Am.  Rep.  393;  Hilliard  v.  Rich- 

6.  Notes:  65  L.E.A.  508;  17  L.RA.  ordson,  3  Gray  (Mass.)  349,  63  Am. 

(N.S.)  383;  19  Ann.  Cas.  6.  Dec.  743;  Rogers  v.  Parker,  159  Mich. 

6.  Haas  v.  Philadelphia,  etc.,  Mail  278, 123  N.  W.  1109, 18  Ann.  Cas.  753, 
Steamship  Co.,  88  Pa.  St  269,  32  34  LJl.A.(N.S.)  955;  Winters  v. 
Am.  Rep.  462.  American  Radiator  Co.,  128  Minn.  508, 

Note:  19  Ann.  Cas.  6.  151  N.  W.  277,  L.R.A.1915D  476  and 

And  see  generally,  Conteaots,  vol.  note;  Roddy  v.  Missouri  Pac.  E.  Co., 

fl,  p.  862  et  seq.  104  Mo.  234, 15  S.  W.  1112,  24  A.  S.  R. 

7.  tiowell  V.  Boston,  etc.,  B.  Corp.,  333,  12  L.R.A.  746;  Wright  v.  Hol- 
23  Pick.  (Mass.)  24,  34  Am.  Dec.  33;  brook,  52  N.  H.  120, 13  Am.  Rep.  12; 
Stone  V.  Cheshire  R.  Corp.,  19  N.  H.  McGuire  v.  Grant,  25  N.  J.  L.  356,  67 
427,  51  Am.  Dec  192.  Am.  Dec.  49;  Blake  v.  Ferris,  6  N.  Y. 

Note:  65  L.E.A.  624.  48,  55  Am.  Dec.  304;  Engel  v.  Eureka 

8.  St.  Louis,  etc,  B.  Co,  v.  Yonly,  Club,  137  N.  Y.  100,  32  N.  E.  1052,  33 
53  Ark.  503,  13  S,  W.  333,  14  S.  W.  A.  S.  R.  692;  Harrison  v.  CoUins,  86 
800,  9  L.E.A.  604  and  note;  Hedge  v.  Pa.  St.  153,  27  Am.  Rep.  699;  Bailey  v. 
Williams,  131  CaL  455,  63  Pac  721,  Troy,  etc.,  B.  Co.,  57  Vt.  252,  52  Am. 
64  Pac.  106,  82  A.  S.  R.  366;  Atlanta,  Bep.  129;  McCrorey  t.  Thomas,  109 
rtc,  R.  Co.  V,  Kimberly,  87  Ga.  161,  Va.  373,  63  S.  E.  1011,  17  Ann.  Cas. 
13  S.  E.  277,  27  A.  S.  B.  231;  St.  373;  Norfolk,  etc.,  R.  Co.  v.  Stevens,  97 
Louis,  etc.,  R.  Co.  v.  Madden,  77  Kan.  Va.  631,  34  S.  E.  525,  46  L.R_i.  367; 
80,  93  Pac.  586,  17  L.R.A.(N.S.)  788;  Larson  v.  American  Bridge  Co.,  40 
Siley  V.  State  Line  Steamship  Co.,  29  Wash.  224,  82  Pac  294,  111  A.  S.  R. 
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ting  that  a  different  rule  was  applicable  to  work  done  in  reference 
to  personal  property.*  But  the  distinction  is  considered  unsound,  and 
the  general  rule  now  denies  the  owner's  liability  for  the  negligence 
of  an  independent  contractor  engaged  in  the  improvement  of,  or 
performance  of  other  work  on,  the  premises.**  In  other  words,  the 
mere  ownership  of  real  property  does  not  render  one  liable  for  injuries 
resulting  from  the  acts  of  an  iudependent  contractor  thereon.**  Nor 
does  the  fact  that  one  of  the  parties  is  a  corporation  make  any  differ- 
ence in  the  application  of  the  general  rule.**  The  liability  of  a 
contractor  for  the  negligence  of  his  subcontractor  is  similar  to  the 
liability  of  the  original  employer  for  the  acts  or  omissions  of  the 
original  contractor.**  While  there  is  now  no  dispute  as  to  the  gen- 
eral rule  which  releases  the  employer  from  liability  for  the  negligence 
of  an  independent  contractor,  the  exceptions  to  the  general  rule  are 
many  and  present  questions  of  much  nicety. 

18.  Employment  of  Incompetent  Contractor. — ^It  is  often  laid  down 
as  one  of  the  conditions  required  to  relieve  the  owner  from  Uability 
for  the  negligent  acts  of  an  independent  contractor  employed  by 
him,  that  he  shall  exercise  due  care  to  secure  a  competent  contractor 
for  the  work,**  and  that  if  he  fails  to  exercise  such  care,  he  may  be 
liable  for  the  negligent  acts  of  his  contractor.**  In  some  jurisdictions, 
however,  it  has  been  explicitly  held  that  the  only  cases  in  which  an 
employer  can  be  held  liable  on  the  ground  that  he  engaged  an  incom- 
petent contractor  are  those  in  which  the  work  to  be  done  is  intrinsically 
dangerous  in  its  nature ;  and  there  are  authorities,  which  strongly 

904;  VickersT.  Eanawha,  etc.,  R.  Co.,  Ohio  St.  358,  72  Am.  Dee.  590;  Mc- 

64  W.  Va.  474,  63  S.  E.  367, 131  A.  S.  Carrier  v.  Hollister,  15  S.  D.  366,  89 

R.  929,  20  L.B.A.(N.S.)  793;  Reedie  v.  N.  W.  862,  91  A.  S.  R.  695. 

London,  etc.,  R.  Co.,  4  E;Kch.  244,  20      Notes:  76  A.  S.  R.  388;  65  L.R.A. 

L.  J.  Exch.  65,  19Eng.  Rul.  Cas.  168;  624. 

EUis  T.  ShefiSeld  Gas  Consumers  Co.,       11.  Wright    v.    Big    Rapids    Door, 

2  El.  &  BI.  767,  75  E.  C.  L.  767,  23  L.  etc.,  Mfg.  Co.,  124  Mich.  91,  82  N.  W. 

J.  Q.  B.  42, 19  Eng.  Rul.  Cas.  180  and  829,  50  L.R.A.  495. 

note.  12.  Note:  76  A.  S.  R.  410. 

Notes:  51  Am.  Dec.  200;  55  Am.  IS.  Banmeister  ▼.  Markham,  101 
Deo.  318;  33  A  S.  R.  698;  51  A.  S.  Ky.  122,  39  S.  W.  844,  41  S.  W.  816, 
R.  912;  76  A.  S.  R.  384;  34  L.R.A.  72  A.  S.  R.  397;  Cuff  V.  Newark,  etc, 
557;  37  LJI.A  50;  65  L.R.A  620,  R.  Co.,  35  N.  J.  L.  17,  10  Am.  Rep. 
622.  205. 

9.  Note:  65  L.R.A.  624.  Notes:  51  Am.  Dec.  201;  37  L.R.A 

10,  Boswell  V.  Laird,  8  CaL  469,  68  52. 

Am.  Dec.  345;  Scammon  v.  Chicago,  14.  Salmon    ▼.    Kansas    City,    241 

25  m.  424,  79  Am.  Dec.  334;  HoflE  v.  Mo.  14, 145  S.  W.  16,  39  L.R.A.(N.S.) 

Shockley,  122  la.  720,  98  N.  W.  573,  328  (stating  this  to  be  the  rule  gen- 

101   A.   S.   R.   289,   64  L.R.A.   538;  erally  laid  down  but  limiting  its  ap- 

Boomer  v.  Wilbur,  176  Mass.  482,  57  plication). 

N.  E.  1004,  53  L.R.A.  172;  King  v.  Notes:  76  A  8.  R.  387;  66  L.RA. 

New  York  Cent.,  etc.,  R.  Co.,  66  N.  Y.  942  et  seq. 

181,  23  Am.  Rep.  37;  Clark  ▼.  Fry,  8  16.  Note:  21  Ann.  Cas.  23. 
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intimate  that,  even  under  these  circumstances,  a  servant  engaged  by 
the  contractor  to  assist  him  in  the  work  cannot  recover  on  this 
ground.^*  Whether  a  contractor  whose  financial  means  are  insuffi- 
cient to  enable  him  to  indemnify  adequately  the  persons  who  may 
be  injured  by  his  negligence  is  unsuitable  in  such  a  sense  that  the 
fact  of  his  having  been  employed  imports  legal  culpability  as  regards 
third  persons  is  a  question  which  it  seems  cannot  yet  be  considered 
as  settled,  though  in  the  few  cases  touching  on  tibe  subject  a  dis- 
position i8  shown  to  restrict  the  employer's  liability,  as  predicated  on 
this  ground,  to  cases  in  which  the  work  is  intrinsically  dangerous.*' 
It  has,  however,  been  expressly  decided  that  the  employer  owes  no 
duty  to  the  contractor's  servant,  in  respect  of  the  contractor's  financial 
responsibility.**  The  mere  fact  that  the  contractor  negligently  caused 
an  injury  to  another  affords  no  presumption  that  the  employer  was 
negligent  in  his  selection  of  a  contractor,**  and,  if  the  independent 
contractor  is,  as  a  matter  of  fact,  competent,  the  degree  of  care  exer- 
cised by  the  employer  in  his  selection  is  immaterial.*** 

19.  Injury  Resulting  from  Negligence  of  Employer. — ^Though  one 
employs  an  independent  contractor  to  do  certain  work,  and  though 
he  thereby  escapes  liability  for  the  negligence  of  such  contractor,  he 
is  nevertheless  answerable  for  his  own  negligence.  In  other  words, 
if  an  injury  is  caused  by  his  own  negligence  and  not  by  the  negli- 
gence of  the  independent  contractor,  the  employment  of  such  con- 
tractor is  no  defense;  and  this  is  true  though  tiie  injury  is  occasioned 
to  a  person  in  the  employ  of  such  contractor.**  And  if  the  n^ligence 
of  an  employer  concurs  with  the  negligence  of  his  independent  con- 
tractor and  an  injury  thereby  results  to  a  third  person,  the  employer 
is  not  absolved  from  liabilily  because  he  has  employed  a  contractor.* 
It  is  obvious  that  the  employer  remains  liable  for  the  nonperformance 
of  any  duties  which  arise  out  of  the  work  in  question,  and  which  are 
not  devolved  upon  the  contractor.*  Thus,  if  the  owner  of  premises 
on  which  a  building  is  to  be  erected  employs  a  contractor  to  make  the 
required  excavation,  but  reserves  to  himself  the  duty  of  maintaining 
a  barrier  between  the  highway  and  the  excavation,  his  failure  prop- 

16.  Salmon  y.  Kansas  City,  241  Mo.  252,  129  N.  W.  577,  Ann.  Cas.  1912A 
14,  145  S.  W.  16,  39  LJt.A.(N.S.)   247,  33  L.R.A.(N.S.)  449. 

328.  1.  Consolidated    Ice-Mach.    Co.    v. 

Note:  66  L.R.A.  941  et  seq.  Eeifer,  134  III.  481,  25  N.  E.  799,  23 

17.  Note:  66  L.RJL  945.  A.  S.  R.  688,  10  L.R.A.  696;  Sessen- 

18.  Salmon  v.  Kansas  City,  241  Mo.  gut  v.  Poaey,  67  Ind.  408,  33  Am.  Rep. 
14, 145  S.  W.  16,  39  LJl.A.(N.S.)  328  98. 

and  note.  Note:  66  KR.A.  947. 

19.  Note:  66  LJI.A.  945.  2.  A.  M.  Holter  Hardware  Co.  T. 

20.  Wiknot  v.  MoPadden,  79  Conn.  Western  Mortgage,  eto..  Title  Co., 
867,  65  Att.  167,  19  L.R.A.(N.S.)  (Mont)  149  Pac.  489,  LJEI.AJL915F 
llOL  835. 

8L  Hoppe  V.  Winona,  113  Minn.      Note:  66  L.R.A.  945. 
B.  C.  L.  XIV.-S.  81 
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erly  to  perform  such  duty  will  render  him  liable  for  injuries  sustained 
by  a  traveler  in  consequence  of  his  neglect.'  Where  the  employer 
reserves  the  right  to  direct  the  manner  of  the  performance  of  the 
contract  in  any  particular,  or  where  he  undertakes  to  provide  any 
of  the  instrumentalities,  he  owes  to  the  contractor  and  the  latter's 
employees  the  duty  of  exercising  reasonable  care  in  respect  to  such 
matters.^  Thus  if  a  contractor  agrees  to  do  certain  work  on  a 
building  and  the  owner  imposes  on  himself  the  duty  of  erecting  the 
necessary  scaffolding  for  the  work,  he  will  be  liable  for  injuries  to  a 
servant  of  the  contractor  received  on  account  of  negligence  in  the 
erection  of  the  scaffold.'  Similarly,  where  a  mining  company  con- 
tracts for  the  removal  t>f  ore  from  its  mine,  but  assumes  the  duty  of 
making  arrangements  to  protect  the  workmen,  it  is  liable  to  the 
contractor's  employees  in  consequence  of  a  neglect  of  tiiat  duty.*  In 
accordance  with  the  familiar  principle  that  every  man  who  expressly 
or  by  implication  invites  others  to  come  upon  his  premises,  assumes 
to  aU  who  accept  the  invitation  the  duty  to  warn  them  of  any  danger 
in  coming,  which  he  knows  of  or  ought  to  know  of,  and  of  which- 
they  are  not  aware,'  if  the  owner  negligently  permits  a  defect  to  exist 
in  his  premises  before  a  contractor  commences  his  work  and  a  servant 
of  the  contractor  or  the  contractor  himself  thereby  receives  an  injury, 
it  is  obvious  that  the  employment  of  the  contractor  is  of  no  importance 
in  determining  the  owner's  Uabilily.*  An  electric  company  is  bound 
to  use  a  high  degree  of  care  for  the  protection  of  persons  who  may, 
in  the  course  of  their  biusiness,  be  called  upon  to  come  in  proximity 
to  its  high  tension  wires,*  and  it  will  be  liable  for  its  failure  to  guard 
ite  wires,  if  such  failure  causes  injury  to  a  servant  of  an  independent 
contractor  doing  work  on  the  premises  of  the  electric  company.^" 
So  it  has  been  held  that  if  a  city  negligently  permits  an  electric  com- 
pany to  maintain  uninsulated  high  power  wires  across  its  bridge,  and 
employs  an  independent  contractor  to  paint  the  bridge  without  giving 
warning  of  the  danger  from  such  wires,  it  may  be  liable  for  the  death 

3.  Homan   v.   Stanley,   66   Pa.    St.  7.  Samuelson     v.     Cleveland     Iron 
464,  5  Am.  Eep.  389.  Min.  Co.,  49  Mich.  164,  13  N.  W.  499, 

4.  Roddy  v.  Miasouri  Pae.  E.  Co.,  43  Am.  Rep.  456.    And  see  generally, 
104  Mo.  234, 15  8.  W.  1112,  24  A.  S.  Nbqmgenob. 

R.  333,  12  L.R.A.  746.  8.  Hagen  v.  Schknter,  236  Dl.  467, 

Note:  26  L.R.A.  524.  86  N.   E.  112,  22  L.R.A.(N.S.)    856 

As  to  the  liability  of  the  employer  and  note;  Samnelson  v.  Cleveland  Iron 

arising  out  of  the  use  of  his  servants  Min.  Co.,  49  Mich.  164,  13  N.  W.  499, 

or  appliances,  see  infra,  par.  2L  43  Am.  Eep.  456. 

5.  Coughtiy  V.  Olobe  Woolen  Co.,      Note:  64  Am.  Rep.  148. 

56   N.    Y.   124,   15   Am.   Rep.   387;  9.  See  Elsotbicutt,  voL  9,  p.  1206 

Bright  V.  Bamett,  etc.,  Co.,  88  Wis.  et  seq. 

299,  60  N.  W.  418,  26  LJIA..  524  and  10.  Stevens  v.  United  Gas,  etc.,  Co., 

note.  73  N.  H.  159,  60  AtL  848,  70  L.E.A. 

6.  Lake  Superior  Iron  Co.  v.  Erick-  119. 
son,  39  Mich.  492,  33  Am.  Eep.  423. 

82 


Digitized  by 


Google 


14  E.  C.  L.       INDEPENDENT  CONTRACTORS  §  20 

of  a  servant  of  the  contractor  who  comes  in  proximity  to  such  wires.** 
The  employer  cannot,  however,  as  a  general  proposition,  be  changed 
with  negligence  because  be  has  failed  to  supply  the  contractor  with 
safe  appliances  with  which  to  perform  the  work;**  or  because  he 
fails  to  make  inspections  and  to  remedy  defective  situations  created 
by  the  contractor.**  This  doctrine  relieving  the  employer  from  the 
necessity  of  supervising  the  work  may  be  regarded  as  one  which  is 
deducible  directly  from  the  legal  conception  of  an  independent  con- 
tractor, as  being  essentially  a  person  who,  ex  hypothesi,  is  entitled 
to  exercise  his  own  discretion  with  regard  to  the  manner  in  which 
the  results  which  he  has  undertaken  to  produce  shall  be  achieved. 
Or  it  may  be  put  upon  the  ground  that  the  employer  is  entitled  to 
act  upon  the  presumption  that  a  contractor  who  has  been  carefully 
selected  will  exercise  reasonable  skill  and  prudence  in  executing  the 
stipulated  work.** 

20.  Interference  with  Contractor's  Work. — ^Where  the  employer 
retains  control  over  the  work  or  interferes  with  its  performance,  he 
becomes  liable  for  injuries  which  naturally  flow  from  his  control  or 
interference.*'  The  liability  which  thereby  attaches  is  based  on  one 
of  two  grounds.  If  the  contract  permits  the  employer  to  exercise  the 
acts  of  control  or  interference  with  the  work,  the  contractor  may  be 
said  not  to  have  that  control  over  the  work  which  makes  him  an 
independent  contractor  and  the  employer  may  be  liable  under  the 
doctrine  of  respondeat  superior.**  Or,  assuming  the  independence 
of  the  contractor,  and  that  the  contract  gives  the  employee  the  con- 
trol of  the  work,  the  liability  may  be  based  on  the  meddling  of  the 
employer,  and  he  will  be  held  liable  for  the  results  of  his  interference 
with  or  control  of  the  work.  If  the  employer  is  actually  present  -and 
directs  the  commission  of  a  wrongful  or  negligent  act,  obviously  he 
is  liable  regardless  of  the  relation  between  him  and  other  persons.*' 
But  liability  cannot  be  predicated  solely  on  the  ground  tbat  the 
employer  was  present  from  time  to  time  during  the  continuance  of 

11.  Hoppe  ▼.  "V^ona,  113  Minn,  den,  77  Kan.  80,  93  Pac  586,  17 
252, 129  N.  W.  577,  Ann.  Gas.  1912A  L.R.A.(N.S.)  788;  Davie  v.  Levy,  39 
247,  33  L.R.A.(N.8.)  449.  La.  Ann.  551,  2  So.  395,  4  A.  S.  R. 

12.  Miller  v.  Moran- Bros.  Co.,  39  225;  Faren  v.  Sellers,  39  La.  Ann. 
Wash.  631,  81  Pac.  1089, 109  A.  S.  R.  1011,  3  So.  363,  4  A.  S.  R.  256;  Carter 
917, 1  L.R.A.(N.S.)  283  and  note.  See  v.  Berlin  MUls  Co.,  58  N.  H.  62,  42 
also  infra,  par.  22,  as  to  the  employ-  Am.  Rep.  572;  Berg  v.  Parsons,  156 
ex's  duty  to  furnish  safe  appliances.  N.  T.  109,  50  N.  E.  957,  66  A.  S.  R. 

13.  Erie  School  Dist.  v.  Fuess,  98  542,  41  L.R.A.  391;  McHarge  v.  New- 
Pa,  St  600,  42  Am.  Rep.  627.  comer,  U7  Tenn.  595,  100  S.  W.  700, 

Note:  65  L.R.A.  635.  9  L.R.A. (N.S.)  298. 

14.  Note:  65  L.R.A.  637.  Notes:  51  Am.  Dec.  202;  76  A.  8.  R. 
16.  Atlanta,  etc.,  R.  Co.  v.  Kimber-   396;  66  L.R.A.  950. 

W,  87  Qa.  161, 13  S.  B.  277,  27  A.  S.       16.  See  supra,  par.  3. 
B.  231;  St.  Louis,  etc.,  R.  Co.  v.  Mad-      17.  Note:  66  L.R.A.  950. 
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the  work.^'  It  is  also  sometimes  said  that  the  employer  is  liable  if 
he  retains  the  right  to  direct  and  control  the  time  and  manner  of 
executing  the  work,*'  but  in  such  cases,  it  would  seem  that  the  liabil- 
ity might  better  be  grounded  upon  the  theory  that  the  contractor 
was  not  independent  and  consequently  the  employer  is  liable  as  for 
the  acts  of  his  servants.*"  If  the  employer  and  the  independent  con- 
tractor exercise  joint  supervision  and  co-operation  in  the  performance 
of  the  work,  a  joint  obligation  to  avoid  injur;-  to  third  persons  may 
arise,  which  will  render  them  jointly  liable  for  injuries  received  by 
another  on  account  of  their  acts  or  omissions.* 

21.  Use  of  Employer's  Servants  or  Appliances. — ^As  already  seen 
the  mere  fact  that  the  employer  furnishes  certain  servants  or  appli- 
ances for  the  assistance  of  the  contractor  does  not  necessarily  determine 
his  lack  of  independence.*  The  law,  therefore,  generally  exempts 
the  employer  from  liability  for  the  negligence  of  workmen  so  fur- 
nished or  for  defects  which  subsequently  arise  in  the  appliances  sup- 
plied.' If  the  employer  temporarily  loans  his  general  servant  to 
assist  the  contractor  and  the  servant  thereby  comes  under  the  control 
of  the  contractor,  the  original  relation  of  master  and  servant  ceases, 
and  the  contractor  alone  is  liable  for  the  negligence  of  the  servant 
while  he  has  control  of  his  movements.*  Thus,  for  instance,  where 
a  railroad  furnishes  a  construction  train  and  operating  servants  for 
the  use  of  the  contractor,  if  the  latter  has  the  control  of  the  servants 
during  their  work,  he  alone  is  liable  for  their  negligence  though  they 
are  primarily  in  the  employ  of  the  nulroad.'  If  the  employer  permits 
the  contractor  to  use  his  tools  and  appliances,  in  the  absence  of  an 
agreement  by  the  employer  to  do  so,  he  is  not  required  to  keep  them 
in  repair  and  is  not  liable  for  injuries  caused  by  their  becoming  out 
of  repair.*  The  only  obligation  in  such  a  case  on  the  part  of  the 
employer  in  reference  to  tools  or  appliances  supplied  is  to  exercise 
due  care  not  to  let  the  contractor  have  an  appliance  which  is  a  nuisance 

18.  Note:  66  LJl.A.  953.  ham  v.  International  B.  Co.,  61  Tex. 

19.  Atlanta,  etc.,  R.  Co.  v.  Kimber-  503,  32  Am.  Rep.  632. 

ly,  87  Ga.  161,  13  S.  E.  277,  27  A.  S.  4.  Higgins  v.  Western  Union  TeL 
R.  231.  Co.,  156  N.  Y.  75,  50  N.  E.  500,  66 

20.  See  supra,  par.  3.  A.  S.  R.  537. 

1.  Baumeister  v.  Markham,  101  Ky.  6.  Powell  v.  Virginia  Const.  Co.,  88 
122,  39  S.  W.  844,  41  S.  W.  816,  72  Tenn.  692,  13  S.  W.  691,  17  A.  S.  B. 
A.  S.  R.  397.  925;  Cunningham  v.  International  R. 

2.  See  supra,  par.  10.  Co.,  51  Tex.  503,  32  Am.  Rep.  632; 

3.  Burbank   v.    Bethel   Steam   Mill  New  Orleans,  eto.,  R.  Co.  t.  Norwood, 
Co.,  75  Me.  373,  46  Am.  Rep.  400;  62  Miss.  565,  52  Am.  Rep.  191. 
Carter  v.  Berlin  Mills  Co.,  58  N.  H.  6.  King  v.  New  York  Central,  etc, 
52,  42  Am.  Rep.  572;  Higgins  v.  West-  R.  Co.,  66  N.  Y.  181,  23  Am.  Rep. 
em  Union  Tel.  Co.,  156  N.  Y.  75,  50  37. 

N.  £.  500,  66  A.  S.  R.  537;  Cunning-      Note:  26  L.B.A.  526. 
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or  is  apparently  defective  or  likely  to  cause  injury  to  third  persons.' 
The  situation  is  very  different,  however,  when  the  employer  has  agreed 
to  keep  the  appliance  in  repair;  when  such  is  the  fact,  a  ri^t  of 
action  may  accrue  to  a  servant  of  the  contractor  who  is  injured  by 
reason  of  the  failure  of  the  employer  to  comply  with  his  contract* 
If  the  agreement  to  make  repairs  is  conditioned  on  the  receipt  of 
notice  that  the  appliance  needs  them,  there  is  no  obligation  on  the 
employer  to  make  such  repairs  until  he  receives  the  required  notice, 
and  consequently  no  liability  for  its  defective  condition.*  When 
tiie  injury  results,  not  from  the  defective  condition  of  an  appliance 
furnished  by  the  employer,  but  from  the  negligent  manner  in  which 
the  contractor  uses  it,  the  employer  is  of  course  not  liable.**  Thus, 
if  a  mining  company  employs  an  independent  contractor  to  sink  a 
shaft  and  furnishes  for  the  work  the  necessary  tools  including  a 
hoist,  and  the  rope  used  on  the  hoist  is  sound  when  so  furnished,  the 
company  is  not  liable  for  the  results  of  the  negligence  of  the  inde- 
pendent contractor  who  permits  the  rope  to  become  defective.** 

22.  Ratification  of  Contractor's  Act;  Effect  of  Completion  or  Stop- 
page of  Work. — ^Another  exception  to  the  rule  releasing  the  employer 
from  responsibility  for  the  negligence  of  his  independent  contractor 
is,  that  the  employer  may  be  liable  where  he  has  ratified  or  adopted 
the  wrongful  or  negligent  act  of  the  contractor.**  When  the  work 
is  finished  by  the  contractor  and  accepted  by  the  employer,  the  liabil- 
ity of  the  former  generally  ceases**  and  the  employer  becomes  an- 
swerable for  damages  which  may  thereafter  accrue  from  defective 
conditions  in  the  work.**    The  employer  must  see  to  it  before  accept- 

7.  Buibank  v.   Bethel   Steam  Mill  Transp.  Co.,  73  Qa.  229,  64  Am.  Rep. 
Co,  75  Me.  373,  46  Am.  Rep.  400;   874. 

Riley  v.  State  Line  Steamship  Co.,  29  11.  Central  Coal,  etc.,  Co.  v.  Grider, 

U.  Ann,  791,  29  Am.  Rep.  349;  Whi^  115  Ky.  745,  74  S.  W.  1058,  65  L.RA. 

ney  V.  Clifford,  46  Wis.  138,  49  N.  W.  455. 

835,  32  Am.  Rep.  703.  12.  Atlanta,  etc.,  R.  Co.  v.  Eimbei- 

Note:  26  LJIA.  524,  ly,  87  Ga.  161,  13  S.  E.  277,  27  A.  S. 

The  owner  of  a  log^g  railroad  may  R.  231;  Vogel  v.  New  York,  92  N.  Y. 
be  liable  for  an  injury  to  adjoining  10,  44  Am.  Rep.  349. 
pioperty  from  fire  set  by  a  spark  from  Notes:  76  A,  S.  R.  409;  66  L.R.A. 
a  defectively  equipped  taigme  which  956. 
was  operated  by  an  independent  con-  18.  See  infra,  par.  42. 
txactor  for  hauling  log^s  over  the  road.  14.  St.  Louis,  etc.,  R.  Co.  ▼•  Hop- 
Thomas  v.  Hammer  Lumber  Co,,  153  kins,  54  Ark,  209,  15  S,  W.  610,  12 
N.  C.  351,  69  S.  E.  275,  32  h^BmA.  L.R.A.  189;  Boswell  v.  Laird,  8  Cal. 
(N.S.)  684.  469,   68   Am.   Dec  346;   Winslow   v. 

8.  Johnson  v.  Spear,  76  Mich.  139,  Commercial   Bldg.   Co.,  147   la.  238, 
42  N,  W.  1092,  15  A,  S.  B,  298,  124  N,  W.  320,  28  L.R.A.(N.S.)  563; 

Note:  26  L.R.A.  524.  Goriiam  v.  Gross,  125  Mass.  232,  28 

9.  Eiag  V.  New  York  Central,  etc,  Am.  Rep.  224;  Vogel  v.  New  York, 
B.  Co.,  66  N,  Y.  181,  23  Am.  Rep.  37.  92  N.  Y,  10,  44  Am.  Rep,  349;  First 

10.  Rankin      v.      Merchants'      etc,  Presbyterian   Congregation  v.   Smith, 
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ance  that  the  work,  as  to  strength  and  durability,  and  all  other  par- 
ticulars necessary  to  the  safety  of  the  property  and  persons  of  third 
parties,  is  subjected  to  proper  tests,  and  that  it  is  sufficient.  By 
acceptance  and  subsequent  use,  the  owners  assume  to  the  world  the 
responsibility  of  its  sufficiency,  and  to  third  parties  the  liability  of 
the  contractors  has  ceased  and  their  own  commenced.^'  Particularly 
clear  is  the  liability  of  the  employer  when  the  work  creates  a  nuisance 
and  he  accepts  it  in  that  condition.^*  Generally  speaking,  as  soon  as 
the  control  of  the  subject  matter  of  the  contract  has  been  transferred 
to  the  employer,  as  a  result  either  of  the  completion  or  stoppage  of 
the  work,  he  incurs  the  responsibilities  which  the  law  attaches  to  the 
exercise  of  the  control;  and  the  mere  fact  that  the  dangerous  con- 
difions  which  caused  the  injury  were  originally  created  by  the  negli- 
gence or  other  tortious  act  of  a  contractor  will  not  afford  him  any 
protection,  if  he  permits  them  to  continue  after  it  is  in  his  power 
to  remove  them.  Whether  the  work  has  been  accepted  in  such  a 
sense  as  to  render  the  employer  responsible  thenceforward  for  the 
condition  of  the  subject  matter  is  to  be  determined  from  the  circum- 
stances in  evidence.  Acts  from  which  the  assumption  of  a  practical 
control  over  the  subject  matter  of  the  contract  in  its  completed  state 
is  inferable  will  render  the  employer  chargeable  with  the  same  measure 
of  responsibility  as  a  formal  acceptance  of  the  results.^'  In  some 
jurisdictions,  however,  it  is  held  that,  if  the  defective  condition  which 
causes  an  injury  is  one  which  was  created  by  the  contractor  and  not 
one  which  was  permitted  by  the  employer  to  accrue  after  the  termina- 
tion of  the  work,  the  employer  is  not  Liable  unless  it  is  shown  that 
be  had  knowledge  of  the  condition  or  that  in  the  exercise  of  due  care 
he  should  have  acquired  knowledge  thereof.*^* 

IV.  Liability  of  Employer  Wheke  Injury  is  Direct  or  Natural 

Result  of  Work 

23.  Direct  Result  of  Work. — ^Where  one  contracts  for  certain  work 
to  be  done,  and  an  injury  is  occasioned  to  a  third  person  as  the  direct 
result  of  the  doing  of  the  work,  not  as  a  result  of  negligent  acts  of 
the  contractor,  the  employer  is  liable  for  such  injury.  In  other 
words,  he  is  answerable  for  injuries  which  necessarily  follow  the  per- 
formance of  the  work  and  which  are  not  the  result  merely  of  collateral 

163  Pa.  St,  561,  29  AO.  783,  43  A.  8.  M.  Vogel  v.  New  YoA,  92  N.  Y. 

E.  808,  26  LJI.A.  504;  McHarge  v.  10,  44  Am.  Rep.  349. 

Newcomer,  117  Tenn.  595,  100  S.  W.  17.  Note:  3  LJl.A.(N.S.)  596,  601. 

700,  9  L.R.A.(N.S.)  298.  18.  Harrison  v.  CoUins,  86  Pa.  St. 

Notes:  76  A.  S.  R.  409;  Ann.  Cas.  153,  27  Am.  Rep.  699. 

1912A  115.  Notes:  76  A.  S.  R.  410;  3  Ij.R.A. 

IB.  Boswell  V.  Laird,  8  Cal.  469,  68  (N.S.)  601. 
Am.  Dec  345. 
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negligence  of  the  contractor.**  The  theory  of  this  liability  is  that 
the  procurer  of  a  tort  is  answerable  as  a  tortfeasor.**  If  the  work  is 
done  according  to  the  plans  of  the  employer  or  methods  prosecuted 
by  him,  he  is  liable  for  injuries  occasioned  to  third  persons.*  Thus 
one  desiring  to  c<aistruct  a  building  cannot  dictate  that  it  be  con- 
structed of  improper  materials  or  upon  an  unsafe  plan,  and  escape 
liability  for  injuries  caused  thereby  because  he  made  a  contract  with 
a  third  person  to  build  it.'  It  is  his  duty  to  use  all  reasonable  care 
and  caution  in  providing  plans  and  specifications  to  the  end  that  the 
building,  when  constructed  in  accordance  thwewith,  shall  not  be 
dangerous  to  third  persons.* 

24.  Work  Inherently  Dangerous. — ^For  liability  to  attach  to  the 
employer  of  an  independent  contractor,  it  is  not  required  that  it  be 
absolutely  necessary  that  injuries  to  third  persons  will  result  from 
the  doing  of  the  work,  but  if  the  work  is  so  inherently  or  intrinsically 
dangerous  that  injuries  will  probably  be  occasioned  to  third  persons 
unless  proper  precautions  are  taken,  the  employer  may  be  liable  for 
such  injuries,  though  primarily  they  are  caused  by  the  negUgence 
of  the  contractor  in  failing  to  take  the  necessary  steps  to  avoid  the 
danger.*     A  municipal  corporation  employing  a  contractor  to  do 

19.  Sonthem  E.  Co.  v.  Lewis,  165  v.  Strosnider,  67  W.  Va.  39,  67  S.  B. 
Ala.  555,  51  So.  746,  138  A.  S.  R.  1087,  21  Ann.  Cas.  1. 
77;  Boswell  v.  Laird,  8  CaL  469,  68  Notes:  61  Am.  Dec  204;  14  LJEt.A. 
Am.  Dec.  345;  Williams  v.  Fresno  828,  832;  65  L.R.A.  742,  750. 
Canal,  etc.,  Co.,  96  CaL  14,  30  Pac.  20.  De  Palma  v.  Weinman,  15  N. 
961,  31  A.  S.  E.  172  and  note;  Fowler  M.  68, 103  Pac  782,  24  LJIA.(N.S.) 
V.   Saks,  7  Mackey   (D.   C.)    570,  7  423. 

LJtA.  649;  Briggs  t.  Elosse,  6  Lid.  1.  Atlanta,  etc.,  R.  Co.  t.  Ejmber- 
App.  129,  51  A.  S.  BS'238;  Eaton  v.  ly,  87  Ga.  161, 13  S.  E.  277,  27  A.  S. 
European,  etc.,  R.  Co.,  59  Me.  520,  R.  231;  Schwartz  v.  Qilmore,  45  IlL 
8  Am.  Rep.  430;  Bonaparte  v.  Wise-  454,  92  Am.  Dec.  227;  St.  Louis,  etc, 
man,  89  Md.  12,  42  AtL  918,  44  L.RA.  R.  Co.  v.  Madden,  77  Kan.  80,  93  Pac 
482;  Omaha  v.  Jensen,  35  Neb.  68,  52  686,  17  L.R.A.(N.S.)  788;  Faren  v. 
N.  W.  833,  37  A.  S.  R.  432;  Carter  v.  geiiers,  39  La.  Ann.  1011,  3  So.  363, 
Berlin  Miib  Co.,  68  N.  K  52,  42  4  ^  g  r,  256;  Lancaster  v.  Connec- 
:^;t^$?-  «?',£* o'^J-  f/TTf'  tic'it  Mutual  Life  Ins.  Co.,  92  Mo.  460, 
^fi\^of 'i°^  ^'^■■J^'  ^  kfi-  5  S.  W.  23,  1  A.  S.  R.  739;  Meier  v. 

f  lUl^i^  a^:  6^!'^  r''5^:  ?°7-,'  ??  Z^  2«^'  ''  N-  ^-  "*' 

41  L.R.A.  391;  Hunter  v.   Southern  ^3  A   b.  B.  39.                      .k  x  ^  a 

R.  Co.,  152  N.  C.  682,  68  S.  E.  237,  Notes:  76  A.  S.  B.  404;  65  LJIA. 

136  A.   S.  R.   854,  29  L.R.A.(N.S.)  742,  755. 

861;  Tiffin  v.  McCormick^  34  Ohio  St.  2.  Meier  v.  Morgan,  82  Wis.  289,  62 

638,  32  Am.  Rep.  408;  Giaconi  v.  As-  N.  W.  174,  33  A.  S.  R.  39. 

toria,  60  Ore.  24,  113  Pac.  855,  118  Note:  64  LJLA.  65. 

Pac  180,  37  L.R.A.(N.S.)  1150;  Mc-  3.  Lancaster  v.  Connecticut  Mutual 

Caprier  v.  Hollister,  15  S.  D.  366,  89  Life  Ins.  Co.,  92  Mo.  460,  6  8.  W.  23, 

N.  W.  862,  91  A.  S.  R.  695;  McHarge  1  A.  8.  R.  739. 

V.  Newcomer,  117  Teni.  696,  100  S.  4.  Southern  R.   Co.  v.   Lewis,   165 

W.  700,  9  L.R.A.(N.S.)  298;  Walker  Ala.  555,  51  So.  746,  138  A  S.  R.  77; 
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such  dangerous  work  is  liable  to  the  same  extent  as  any  other  em- 
ployer.' If  the  work  is  inherently  dangerous,  it  is  not  an  essential 
element  of  the  employer's  liability  that  the  particular  injury  was 
foreseen  or  authorized,*  and  it  has  been  held  that  the  employer  may 
be  liable  though  the  contractor  has  agreed  to  take  the  necessary  pre- 
cautions, and  the  injury  is  received  through  his  failure  to  carry  out 
such  agreement'  While  generally  speaking  the  intrinsic  danger  of 
the  undertaking  is  one  which  inheres  in  the  performance  of  the 
contract  and  results  directly  from  the  work  to  be  done,  not  from  the 
collateral  negligence  of  tJiie  contractor,^  considerable  difficulty  is 
experienced  in  determining  just  what  works  are  of  such  a  dangerous 
character  as  to  impose  liability  upon  the  employer.  Ordinary  build- 
ing constructions  are  not  within  this  description  and  the  employer 
avoids  liability  where  the  work  is  done  by  an  independent  contractor.' 
Nor  is  a  landowner  liable  for  the  negligence  of  an  independent  con- 
tractor employed  to  build  a  dam  on  the  premises,  for  the  work  is 
not  inherently  dangerous  but  becomes  so  only  when  neghgently 
performed."  Nor  is  the  occupation  of  mining  per  se  of  such  a  dan- 
gerous nature  that  the  owner  of  the  mine  is  liable  for  the  negligence 

Joliet  V.  Harwood,  86  Dl.  110,  29  Am.  Cas.  1914C  680;  Jacobs  v.  Fuller,  etc., 

Rep.  17;  Chicago  v.  Murdock,  212  IlL  Co.,  67  Ohio  St.  70,  65  N.  E.  617,  65 

9,  72  N.  E.  46,  103  A.  S.  R.  221;  St  L.R.A.  833  and  note;  McCarrier  v. 

Louis,  etc.,  R.  Co.  v.  Madden,  77  Kan.  HoUister,  15  S.  D.  366,  89  N.  W.  862, 

80,  93  Pao.  586, 17  L.R.A.(N.S.)  788;  91  A.  S.  R.  695;  McHaige  v.  New- 

Laffery  v.  United  States  Gypsum  Co.,  comer,  117  Tenn.  595,  100  S.  W.  700, 

83  Kan.  349,  111  Pac.  498,  Ann.  Cas.  9   L.R^.(N.S.)    298;    Cameron   Mill, 

1912A    590,    45    L.R.A.(N.S.)     930;  etc.,  Co.  v.  Anderson,  98  Tex.  156,  81 

Rock  V.  American  Const.  Co.,  120  La.  S.    W.    282,    1    L.R.A.(N.S.)     198; 

831,  45  So.  741,  14  L.R.A.(N.S.)  653;  Kampmann  v.  Rothwell,  101  Tex.  535, 

Thompson  v.  LoweU,  etc.,  St  R.  Co.,  109  S.  W.  1089,  17  L.R.A.(N.S.)  758 

170  Mass.  577,  49  N.  E.  913,  64  A.  S.  and  note;  Earl  t.  Jteid,  21  Ont  L. 

R.  323,  40  L.R.A.  345;   Boucher  t.  Rep.  545, 18  Ann.  Cas.  1  and  note. 

New  York,  etc.,  R.  Co.,  196  Mass.  355,  Notes:  51  A.  S.  R.  919;  76  A.  S.  R. 

82  N.  E.  15,  13  L.R.A.(N.S.)   1177;  402;  14  L.R.A.  828. 

Inglis  T.   Millersbuig  Driving  Ass'n,  5.  Chicago  ▼.  Murdock,  212  111.  9, 

169  Mich.  3U,  136  N,  W.  443,  Ann.  72  N.  E.  46, 103  A.  S.  R.  221. 

Cas.  1913D  1174;  Dillon  v.  Hunt,  105  Note:  76  A.  S.  R.  402. 

Mo.  154,  16  S.  W.  516,  24  A.  S.  R.  6.  Hunter  v.  Southern  R.  Co.,  152 

374;  A.  M.  Holier  Hardware  Co.  v.  N.  C.  682,  68  S.  E.  237,  136  A.  S.  R. 

Western    Mortgage,    etc..    Title    Co.  854,  29  L.R.A.(N.S.)  851. 

(Mont)    149  Pac.   489,  L.R.A.1915F  Note:  65  L.R.A.  837. 

835;  Engel  v.  Eureka  Club,  137  N.  Y.  7.  Note:  65  L.R.A.  841. 

100,  32  N.  E.  1062,  33  A.  S.  R.  692;  8.  Laffeiy  v.  United  States  Gypsum 

Young  V.  FosbuTg  Lumber  Co.,  147  N.  Co.,  83  Kan.  349,  111  Pac.  498,  Ann. 

C.  26,  60  S.  E.  654,  16  L.R.A.  (N.S.)  Cas.  1912A  590,  45  L.R.A.(N.8.)  »80. 

255;  Hunter  v.  Southern  R.  Co.,  152  9,  Richmond  v.  Sitterding,  101  Va. 

N.  C.  682,  68  S.  E.  237,  136  A.  S.  R.  354,  43  S.  E.  562,  99  A.  S.  R.  879,  fi5 

854  and  note,  29  L.R.A.(N.S.)  851  and  L.R.A.  445. 

note;  Ruehl  v.  Lidgerwood  Rural  Tel.  10.  Boswell  t.  Laird,  8  CaL  469,  68 

Co.,  23  N.  D.  6,  136  N.  W.  793,  Ann.  Am.  Dec.  345. 
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of  an  independent  contractor  operating  it.**  Where,  however,  one 
employs  an  independent  contractor  to  operate  certain  machinery 
which  is  dangerous  to  workmen  unless  they  are  instructed  as  to  the 
dangers,  it  has  been  held  that  the  employer  may  be  liable  to  a  servant 
of  the  contractor  for  injuries  due  to  his  failure  to  receive  proper 
instruction.** 

25.  Illegal  Work  Generally. — ^Where  the  act  contracted  for  is  ille- 
gal or  wrongful  in  itself,  the  fact  that  it  is  performed  by  an  inde- 
pendent contractor  will  not  save  the  employer  from  liability  to  a 
person  injured  by  the  act.**  If  certain  work  involves  the  violation 
of  a  statute  or  a  municipal  ordinance,  one  is  liable  for  injuries  proxi- 
mately resulting  therefrom  though  he  employs  an  independent  con- 
tractor and  gives  him  full  control  of  the  work.  Th\is  if  the  plans 
for  a  structure  are  contrary  to  ordinances  or  building  regulations  of 
a  municipality,  the  independence  of  the  contractor  building  the 
structure  is  not  a  material  circumstance.** 

26.  Work  InTolving  Trespass. — ^Where  one  plans  a  work  which 
necessarily  involves  a  trespass  on  the  premises  of  another,  he  cannot 
justify  the  wrongful  act  by  the  plea  that  the  work  is  done  by  an 
independent  contractor.**  Where  a  trespass  has  been  committed  upon 
the  rights  or  property  of  another,  by  the  advice  or  direction  of  a 
defendant,  it  is  wholly  unimportant  what  contractual  or  other  relation 
existed  between  the  immediate  agent  of  the  wrong  and  the  person 
sought  to  be  charged.  The  latter  cannot  shelter  himself  under  the 
plea  that  the  immediate  wrongdoer  did  the  act  in  execution  of  a 
contract,  or  that  he  came  within  the  definition  of  an  independent  con- 
tractor as  to  the  performance  of  the  work  in  the  execution  of  which 
the  tortious  act  was  committed.  If  he  advised  or  directed  the  act, 
his  liability  is  established.**  Thus  for  instance,  a  municipality  which 
lets  to  an  independent  contractor  the  work  of  changing  the  grade  of 
a  sheet  is  liable  to  a  nearby  owner  if  the  work  is  such  that  it  forces 
water  or  dirt  on  his  premises.*'    Similarly,  if  a  canal  company  em- 

11.  Laffery  ▼.  United  States  Gypsum  ShefBeld  Oas  Consruners  Co.,  2  El.  & 
Co.,  83  Kan.  349,  lU  Pac.  498,  Ann.  HI.  767,  75  E.  C.'  L.  767,  23  L.  J.  Q. 
Cas.  1912A  590  and  note,  45  L.R.A.  B.  42, 19  Eng.  Bui.  Cas.  180  and  note. 
(N.S.)  930  and  notej  Samuelson  v.  Notes:  51  Am.  Dec.  202;  76  A.  S. 
Cleveland  Iron  Mining  Co.,  49  Mich.   R.  403;  66  L.R.A.  746. 

164,  13  N.  W.  499,  43  Am.  Rep.  456.  14.  Note:  65  L.B.A.  746,  747. 

12.  Jacobs  V.  Fuller,  etc.,  Co.,  67  15.  Fowler  v.  Saks,  7  Maekey  (D. 
Ohio  St.  70,  65  L.R Jl..  833  and  note.  C.)  570,  7  L.R.A.  649 ;  Kershishian  v. 

13.  Atlanta,  etc.,  R.  Co.  v.  Kimber-  Johnson,  210  Mass.  135,  96  N.  E.  56, 
ly,  87  Ga.  161,  13  S.  E.  277,  27  A.  S.  36  L.R.A.(N.S.)  402. 

E.  231;  Clark  v.  Fry,  8  Ohio  St.  358,      Notes:  76  A.  S.  E.  403;  65  LH.A. 
72  Am.  Dec.  590;  McHarge  v.  New-  748. 

comer,  117  Tenn.  595, 100  S.  W.  700,  9       16.  Ketcham  v.  Newman,  141  N.  Y. 
LJl.A.(N.S.)  298;  Reedie  v.  London,  205,  36  N.  E.  197,  24  L.R.A.  102. 
etc.,  R.  Co.,  4  Exeh.  244,  20  L.  J.  Ex.       17.  Nevins  v.  Peoria,  41  DL  502,  89 
66,  19  Eng.  Rnl.  Cas.  168;  Ellis  v.  Am.  Dec.  392;  Giaconi  v.  Astoria,  60 
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ploys  an  independent  contractor  to  plow  the  soil  of  an  adjoining  ownea* 
and  use  part  of  the  dirt  for  alterations  in  its  canal,  it  is  liable.*'  One 
building  a  hovise  cannot  impose  on  the  contractor  the  duty  of  seeing 
that  it  is  placed  on  the  owner's  lot;  if  an  encroachment  is  made  on 
the  premises  of  another,  the  employer  is  liable  for  the  trespass.** 
Where,  however,  the  agreement  under  which  the  contractor  is  working 
does  not  contemplate  that  any  trespass  shall  be  made  by  him,  the 
employer  is  not  necessarily  liable  for  unauthorized  collateral  tres- 
passes made  by  him.'* 

27.  Work  Involving  Nuisance. — ^Where  the  performance  of  certain 
work  will  result  in  a  nuisance  if  done  in  the  ordinary  manner,  the 
employer  cannot  esc{q>e  liability  by  employing  an  independent  con- 
tractor to  do  the  work.*  The  reason  for  the  employer's  liability  is 
that  he  is  liable  for  his  own  unlawful  act,  and  it  would  manifestly 
be  against  public  policy  to  shield  one  who  directs  the  commission  of 
a  nuisance.'  If  the  work  necessarily  creates  a  nuisance,  not  only  is 
the  original  employer  liable  for  an  injury  resulting  therefrom,  but 
the  contractor  may  also  be,  though  the  actual  work  is  done  by  a 
subcontractor  who  is  independent.*  It  is  important  in  this  connec- 
tion tp  draw  a  distinction  between  those  cases  where  it  is  the  work 
contracted  for  which  creates  the  nuisance  and  those  cases  where  the 
work  could  be  done  without  causing  a  nuisance  but  one  is  created  by 
the  negligence  or  wrongful  act  of  the  contractor.  In  the  latter  case, 
the  employer  is  not  generally  liable  for  the  nuisance.*  The  con- 
Ore.  24,  113  Pac.  855,  118  Pac.  180,  v.  Moorea,  80  Md.  348,  30  AO.  643,  45 
37  L.R.A.(N.S.)  1150.  A.  S.  R.  345;  Sturges  v.  Theological 

18.  WilUams  v.  Fi«Bno  Cananl,  etc.,  Edacation  Society,  130  Mass.  414,  39 
Co.,  96  CaL  14,  30  Pac  961,  31  A.  S.  Am.  Rep.  463;  Bomer  v.  Wilbur,  170 
E.  172.  Mass.  482,  57  N.  E.  1004,  53  L.R.A. 

19.  Kershishian  v.  Johnson,  210  172 ;  Palmer  v.  Lincoln,  5  Neb.  136,  25 
Mass.  135,  96  N.  E.  56,  36  L.R.A.  Am.  Rep.  470;  CufE  v.  Newark,  etc., 
(N.S.)  402.  R.  Co.,  35  N.  J.  L.  17,  10  Am.  Rep. 

Note:  65  L.R.A.  749.  205;  King  v.  New  York  Central,  etc., 

20.  Ketcham  v.  Newman,  141  N.  Y.  R.  Co.,  66  N.  Y.  181,  23  Am.  Rep.  37; 
205,  24  L.R.A.  102.  •  Berg  v.  Parsons,  156  N.  Y.  109,  50  N. 

1.  Boswell  V.  Laird,  8  CaL  469,  68  E.  957,  66  A.  S.  R.  542,  41  L.RA. 
Am.  Dee.  345;  Colgrove  v.  Smith,  102  391;  Clark  v.  Fry,  8  Ohio  St.  358,  72 
Cal.  220,  36  Pac.  411,  27  L.R~A.  590;   Am.  Dec  590. 

Fowler  v.  Saks,  7  Maekey  (D.  C.)  570,  Notes :  51  Am.  Dec.  202;  76  A.  S.  R. 
7  L.R.A.  649;  Wabash,  etc.,  R.  Co.  v.  399;  8  L.R.A.  832;  65  L.R.A.  751;  66 
Fanrer,  111  Ind.  195, 12  N.  E.  296,  60  L.RA.  146. 

Am.  Rep.  696;  Atlanta,  etc.,  R.  Co.  v.  2.  James  v.  McMinimy,  93  Ky.  471, 
Kimberly,  87  Ga.  161, 13  S.  E.  274,  27  20  S.  W.  435,  40  A.  S.  R.  200;  Engel 
A.  S.  R.  231;  James  v.  McMinimy,  93  v.  Eureka  Club,  137  N.  Y.  100,  32 
Ky.  471,  20  S.  W.  435,  40  A.  S.  R.  N.  E.  1052,  33  A.  S.  R.  692.  And  see 
200;  Baumeister  v.  Markham,  101  Ky.  generally,  Nuisancbs. 
122,  39  S.  W.  844,  72  A.  S.  R.  397;  S.  Baumeister  v.  Markham,  101  Ky. 
Davie  v.  Levy,  39  La.  Ann.  551,  2  So.  122,  39  S.  W.  844,  72  A.  S.  R.  397. 
396,  4  A.  S.  R.  225;  City,  etc.,  R.  Co.       4.  Atlanta,  etc.,  R.  Co.  v.  Kimber- 
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straction  of  a  railroad  does  not  neceasarily  involve  the  oommiaBion  of 
a  nuisance';  and,  hence  if  the  company  employs  an  independent  con- 
tractor to  construct  a  section  of  the  road,  it  is  not  generally  liable  for 
nuisances  committed  by  him.'  The  maintainor  of  a  nuisance,  how- 
ever, as  well  as  its  creator  may  be  liable  therefor.  That  is,  if  an  inde- 
pendent contractor  creates  a  nuisance,  though  it  is  collateral  to  the 
work,  if  the  work  is  accepted  and  the  employer  resumes  control  over 
the  premises,  he  becomes  l^ble  for  the  maintenance  of  the  nuisance.* 
Moreover,  even  if  the  work  is  unfinished,  when  the  employer  reserves 
eontrol  of  the  premises,  but  gives  control  of  the  work  to  the  con- 
tractor, the  employer  will  be  liable  for  the  results  of  a  nuisance  which 
he  fails  to  abate  though  it  was  created  by  the  contractor.'  Where  the 
employer  as  a  prudent  man,  has  no  reason  to  believe  that  the  act 
contracted  to  be  done  is  unlawful  or  a  nuisance,  and  it  turns  out 
during  the  progress  of  the  work  that  it  is  necessary  to  create  a  nui- 
sance in  order  to  do  the  work,  then  the  employer  is  not  liable  for 
injuries  to  third  persona  resulting  from  the  nuisance  before  he  had 
notice  of  its  existence.  But  in  such  case,  upon  receiving  notice  it 
would  be  his  duty  to  take  such  reasonably  prompt  and  efficient  means 
as  are  in  his  power  to  suppress  the  nuisance,  else  he  will  be  respon- 
sible for  injuries  to  third  persons  resulting  from  the  nuisance  after 
notice.* 

28.  Work  Rendering  Premises  Dangerous  to  Invitees;  Exhibitions.— 
It  has  frequently  been  held  that  when  the  owner  of  premises  which 
are  under  his  control  employs  an  independent  contractor  to  do  work 
upon  them  which  from  its  nature  is  likely  to  render  the  premises 
dangerous  to  persons  who  may  come  upon  them  by  the  invitation  of 
the  owner,  the  owner  is  not  relieved  by  reason  of  the  contract  from 
the  obligation  of  seeing  that  due  care  is  used  to  protect  such  persons. 
The  owner  cannot  continue  to  hold  out  the  invitation  without  being 
bound  to  exercise  due  care  in  keeping  the  premises  reasonably  safe  for 
use  according  to  the  invitation.*    Thus,  if  the  owner  of  an  amuse- 

ly,  87  Ga.  161, 13  S.  B.  277,  27  A.  S.       6.  Vogel  v.  New  York,  92  N.  Y.  10, 

E.  231;  Scammon  v.  Chicago,  25  111.  44  Am.  Rep.  349. 

424,  79  Am.  Dec.. 334;  Davie  v.  Levy,       Note:  66  LJIA.  948. 

39  La.  Ann.  551,  2  So.  395,  4  A.  S.       See  also  supra,  par.  22  as  to  liability 

E.  225;  Moore  v.  Sanbome,  2  Mich,  of  the  employer  after  acceptance  of 

519,  59  Am.  Deo.  209;  Bailey  v.  Troy,  the  work. 

etc.,  E.  Co.,  57  Vt.  252,  52  Am.  Eep.       7.  Note:  66  L.E.A.  146,  948. 

129  8.  James  v.  MoMinimy,  93  Ky.  471, 

Notes:  51  Am.  Dec.  202;  76  A.  S.  20  S.  W.  435,  40  A.  S.  E.  200. 
B.  400;  66  L.E.A.  948.  Note:  76  A.  S.  E.  40L 

6   Atlanta,  etc.,  E.  Co.  v.  Kimberly,      9.  Eichmond,  etc,  E.  Co.  v.  Moore, 
87  Ga.  161, 13  S.  E.  277,  27  A.  S.  E.  94  Va.  493,  27  S.  E.  70,  37  L.E.A. 
231;  Bailey  v.  Troy,  etc.,  E.  Co,  57  258. 
Vt.  252,  52  Am.  Eep.  129.  Note:  65  L.E.A.  855. 

Note:  76  A.  S.  E.  40L 
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ment  park  invites  the  membeis  of  the  public  to  the  premises  and 
provides  some  entertainment  or  sensation  for  their  amusement,  h* 
must  use  due  care  to  protect  those  present  from  the  dangerous  char- 
acter of  the  apparatus  used,  and  the  fact  that  he  secures  an  inde- 
pendent contractor  to  give  the  exhibition  does  not  release  him  from 
liability  for  injuries  received  from  the  dangerous  apparatus.^**  It 
has  accordin^y  been  held  that  if  one  of  the  poles  for  the  securing 
of  a  balloon  falls  as  the  balloon  ascends,^ and  a  spectator  is  thereby 
injured,  the  owner  of  the  premises  may  be  liable  though  the  balloon- 
ist is  an  independent  contractor.**  Likewise,  if  the  owner  permits 
target  shooting  or  has  an  exhibition  of  markmanship  and  one  in 
attendance  receives  an  injury  from  the  shooting,  it  has  been  decided 
that  the  defense  of  independent  contractor  is  not  available  to  the 
owner."  So  if  the  owner  causes  fireworks  to  be  set  off,  he  must 
use  due  care  to  protect  the  spectators  from  injury,  though  employ- 
ing an  independent  contractor  to  fire  the  pieces;"  but  if  he  uses 
due  care  to  keep  them  a  safe  distance  away  from  the  fireworks,  it 
has  been  said  that  he  is  not  liable  for  the  negligent  acts  of  the  con- 
tractors in  charge  of  the  exhibition.**  There  are  also  decisions  to 
the  effect  that  if  one  on  the  grounds  of  another  by  invitation  receives 
an  injury  through  the  negligent  appliance  of  a  concessionaire,  the 
claim  that  he  was  an  independent  contractor  will  not  relieve  the 
owner  of  the  premises  from  liability,*'  but,  on  the  other  hand,  it  has 
been  declared  that  the  owner  of  an  amusement  park  is  not  liable 
for  the  negligent  acts  of  a  concessionaire  who  is  in  the  exclusive 
possession  and  control  of  the  particular  portion  of  the  park  rented.** 
And  it  has  been  held  that  a  roller  coaster  or  switchback  is  not  a 
thing  of  such  dangerous  character  that  permission  to  operate  it  in  a 
pleasure  resort  will  make  the  company  liable  for  the  neghgence  of 
the  person  owning  the  apparatus  where  a  person  riding  on  it  is 
injured.*' 

10.  Richmond,  etc.,  R.  Co.  v.  Moore,'  N.  E.  913,  64  A.  S.  B.  323,  40  L.R.A. 
94  Va.  493,  27  S.  E.  70,  37  L.R.A.  345. 

258.  13.  Sebeck  v.  Plattdeutsche  Volkfest 

Notes:  66  L.R.A.  152;  32  L.R.A.  Verein,  64  N.  J.  L.  624,  46  Atl.  631,  81 
(N.S.)  717.  A.  S.  R.  512,  50  L.R.A.  199. 

11.  Richmond,  etc.,  R.  Co.  v.  Moore,  14.  Reisman  v.  Public  Service  Corp., 
94  Va.  493,  27  S.  E.  70,  37  L.R.A.  82  N.  J.  L.  464,  81  AtL  838,  38  L.R.A. 
258.    In  Smith  v.  Benick,  87  Md.  610,   (N.S.)  922. 

41  Atl.  56,  42  L.R.A.  277,  a  different  15.  Conradt  v.  Clauve,  93  Ind.  476, 

conclusion  was  reached  where  the  in-  47  Am.  Rep.  388;   Wodnik  v.  Luna 

jury  was  caused  by  Uie  negligence  of  Park  Amusement  Co.,  69  Wash.  638, 

the   aeronaut   in    the   raising   of   the  125  Pac.  941,  42  L.R.A.(N.S.)   1070 

poles.  and  note. 

12.  Conradt  v.  Clauve,  93  Ind.  476,  Note:  32  L.R..A.(N.S.)  717. 

47  Am.  Rep.  388;  Thompson  v.  Low-       16.  Note:  32  L.R.A. (N.S.)  717. 
ell,  etc.,  St.  R.  Co.,  170  Mass.  577,  49       17.  Knotterus  v.  North  Park  St.  R. 
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29.  Demolition  or  Alteration  of  Structuxes;  Felling  of  Timber. — 
Ordinarily,  the  buUding,'  alteration  or  demolition  of  a  structure  is 
not  a  nuisance  or  such  an  extrinsically  dangerous  work  as  to  require 
the  owner  to  reimburse  a  third  person  for  injuries  received  from 
the  negligence  of  an  independent  contractor  doing  the  work.^^  But 
in  specific  cases  the  circumstances  may  make  the  work  so  dangerous 
that  the  law  wUl  not  permit  the  owner  to  escape  liability  though  the 
work  was  performed  by  an  independent  contractor.^*  Thus  it  has 
been  held  that  the  alteiution  of  a  four-story  building  so  as  to  make 
one  room  on  the  ground  floor  by  removing  therefrom  about  sixty 
linear  feet  of  a  brick  wall  seventeen  inches  thick  which  divides  fhe 
building  from  foundation  to  roof,  and  substituting  three  iron  columns 
to  support  the  wall  above,  is  intrinsically  dangerous.**  The  con- 
struction or  demolition  of  a  party  wall  is  not  necessarily  such  a 
dangerous  work  as  to  impose  liability  upon  the  employer  for  inju- 
Hes  due  to  the  negligence  of  an  independent  contractor  in  perform- 
ing such  work,^  but  after  a  fire  a  standing  wall  may  be  so  dangerous, 
to  adjoining  proprietors  that  the  owner  will  be  liable  for  its  fall, 
thou^  he  employs  an  independent  contractor  to  take  down  the  wall.* 
The  felling  of  timber  in  a  forest  is  not  considered  intrinsically  dan- 
gerous within  the  meaning  of  the  rule  so  as  to  make  the  owner  liable 
for  injuries  received  by  one  passing  along  a  private  path  near  the 
place  where  the  work  is  being  done.' 

30.  Excavation  6n  Employer's  Premises. — ^Under  the  rule  that  one 
does  not  escape  liability  by  the  employment  of  an  independent  con- 
tractor where  the  direct  result  of  the  work  is  to  cause  the  injury  in 
question,*  it  is  generally  held  that  if  the  owner  of  a  lot  employs 
a  contractor  to  make  an  excavation  therein  in  such  a  manner  that 
the  lateral  support  of  an  adjoining  owner  is  taken  away,  the  doctrine 
of  respondeat  superior  is  applicable,  and  the  liability  of  the  owner 
is  to  be  determined  as  though  he  actually  made  the  excavation  him- 
self.*   In  the  same  way,  if  a  railroad  company  causes  an  independent 

Co.,  93  Mich.  348,  53  N.  W.  529,  17  S.  W.  516,  24  A.  S.  R.  374;  Coving- 

LJt.A.  726.    Generally  as  to  exhibi-  ton,  etc.,  Bridge  Co.  v.  Steinbrock,  frl 

tiooB,  see  Theatebs,  Shows,  and  Pob-  Ohio  St.  215,  55  N.  E.  618,  76  A.  S. 

uo  Rbsobts.  R.  375  and  note. 

18.  Boomer  v.  Wilbor,  176  Mass.  Notes:  76  A.  8.  R.  425;  65  L.R.A. 
482,  57  N.  E.  1004,  53  L.B.A.  172.  851. 

Note:  65  L.R.A.  648.  3.  Tonng  ▼.  Fosborg  Lumber  Co., 

19.  See  supra,  par.  24.  147  N.  C.  26,  60  S.  E.  380,  60  S.  E. 

20.  Earl  v.  Rcid,  21  Ont.  L.  Rep.   654,  16  L.R.A.(N.S.)  255  and  note. 
645,  18  Ann.  Cas.  1  and  note.  4.  See  supra,  par.  23. 

1.  Engel  V.  Eureka  Club,  137  N.  Y.  5.  Briggs  v.  Klosse,  5  Ind.  App.  129, 
100,  32  N.  E.  1052,  33  A.  S.  R.  692;  31  N.  E.  208,  51  A.  S.  R.  238;  Bona- 
Meens  v.  Becker,  143  N.  T.  393,  38  parte  v.  Wiseman,  89  Md.  12,  42  Atl. 
N.  E.  290,  42  A.  S.  R.  724,  25  L.R.A.  918,  44  L.R.A.  482.  See  also  Cabot 
697.  V.  Kingman,  166  Mass.  403,  44  N.  E. 

2.  DiUon  ▼.  Hunt,  105  Mb.  154,  16  344,  33  L.R.A.  45;  De  Palma  v.  Wein- 
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contractor  to  make  an  excavation  on  the  railroad  premises  and  such 
excavation  causes  surface  waters  to  flood  the  premises  of  a  lower 
proprietor,  the  railroad  company  may  be  liable  for  the  injury.*  So, 
too,  it  has  been  held  that  the  digging  of  a  hole  for  a  telephone  post 
in  one's  yard  is  inherently  dangerous  to  children  on  the  premises 
and  the  telephone  company  may  be  held  liable  for  the  failure  of 
its  independent  contractor  to  guard  the  opening.^  And  similarly, 
the  making  of  an  excavation  near  the  walls  of  an  adjoining  propri- 
etor may  be  considered  a  work  of  intrinsic  danger  to  such  proprietor 
unless  proper  precautions  are  used,  and  the  owner  on  this  ground 
may  be  unable  to  delegate  the  work  so  as  to  escape  liability  for  the 
contractor's  failure  to  use  the  necessary  precautions.*  In  some  juris- 
dictions, however,  it  is  held  that  if  tiiere  is  no  defect  in  the  plan 
adopted  by  the  owner  and  the  work  can  be  done  in  such  a  manner 
as  to  cause  no  injury  to  the  adjoining  proprietor,  the  owner  is  not 
liable  for  the  negligence  of  an  independent  contractor  who  has  con- 
trol of  the  making  of  the  excavation.* 

31.  Blasting. — The  mere  fact  that  work  which  is  the  subject  of  a 
contract  requires  blasting  will  not,  ipso  facto,  render  the  employer 
Uable  upon  the  theory  that  the  work  contracted  for  is  a  nuisance  or 
is  intrinsically  dangerous.**  His  liability  depends  on  the  surround- 
ing circumstances,  such,  for  instance,  as  the  amount  of  explosive 
required  and  the  distance  from  buildings  of  adjoining  proprietors.** 
Though  there  are  contrary  decisions  in  some  jurisdictions,**  the  weight 
of  authority  condemns  blasting  done  in  a  city  or  village  street  or 
80  near  the  premises  of  another  as  to  cause  injury,  and  the  person 

man,  15  N.  M.  68,  103  Pac.  782,  24  9.  Myer  v.  Hobbs,  67  Ala.  175,  29 

L.B.A.(N.S.)  423;  Walker  v.  Strosnid-  Am.  Rep.  719. 

er,  67  W.  Va.  39,  67  S.  E.  1087,  21  Notes:  76  A.  S.  B.  425;  21  Ann. 

Ann.  Cas.  1  and  note.  Cas.  23. 

Notes:  76  A.  S.  B.  425;  65  L.B.A.  10.  Houghton  v.  Loma  Priela  Lum- 

849;  66  L.R.A.  148.  ber  Co.,  152  Cal.  500,  93  Pac.  82,  14 

6.  Southern   B.   Co.  v.  Lewis,  165  Ann.  Cas.  1159  and  note,  14  L.R.A. 
Ala.  555,  51  So.  746,  138  A.  S.  B.  (N.S.)  913  and  note. 

77.  Notes:   65  LJIA.   645;   29  L.BA. 

7.  Ruehl  V.  Lidgerwood  Rural  TeL    (N.S.)  86L 

Co.,  23  N.  D.  6,  135  N.  W.  793,  Ann.  H-  Note:  29  L.B.A.(N.S.)  851. 

Cas   1914C  680  ^^  Blumb  v.  Kansas,  84  Mo.  112, 

8."  Bonaparte 'v.  Wiseman,  89  Md.  ^  jf^  ^P-:,^V  ^-.n' ^^^'^.^^^'■S^'' 

12,  42  Atl.  918,  44  L.R.A.  482.  fnJ^^-itr  «  J*         I'    1  "^f,     -R' 

Notes:  21  Ann.  Cas.  24;  14  L.R.A.  Z^^'STl  li  ll^l^l^n^^: 

T^n.  ^t.             •   •            •  1.x  267;  Herrington  v.  Lansingbnrgh,  110 

Whether  an  injury  nught  reason-  u.  Y.  145,  17  N.  E.  728,  6  A?  S.  R. 

ably  have  been  anticipated  as  a  prob-  348;  Borg  v.  Parsons,  156  N.  Y.  109, 

able  consequence  of  an  excavation  is  50  N.  E.  957,  66  A.  8.  B.  5^  41 

a  question  of  fact  for  the  jury.    Bona-  LHJL  391. 

parte  V.  Wiseman,  89  Md.  12,  42  Atl.  Notes:  76  A.  S.  R.  421;  65  L.B.A. 

918,  44  L.BA.  482.  645. 
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or  corporation  causing  the  blasting  to  be  done  is  generally  held 
liable  though  he  employs  an  independent  contractor  to  do  the  work." 
If  the  blasting  is  necessarily  so  violent  as  to  throw  rocks  in  and 
around  another's  house,  the  employer  is  generally  liable  for  ensuing 
injuries."  So,  too,  it  has  been  held  that  the  construction  of  a  tunnel 
under  a  municipal  street  involving  the  use  of  dynamite'  for  blasting 
k  so  inherently  dangerous  to  owners. of  abutting  property  that  the 
municipality  cannot  escape  liability  by  the  employment  of  an  inde- 
pendent contractor.**  On  the  other  hand,  blasting  in  the  construc- 
tion of  a  wagon  road  through  an  uninhabited  and  substantially  untrav- 
eled,  wild  and  mountainous  region  is  not  necessarily  a  dangerous 
work  or  a  nuisance.**  The  rule  imposing  liability  on  the  employer 
is  for  the  protection  of  third  persons,  not  for  the  protection  of  the 
contractor's  servants,  and  the  latter  cannot  hold  the  employer  respon- 
sible for  the  contractor's  negligence  in  blasting  in  a  municipal  street 
solely  upon  the  theory  that  the  work  was  a  nuisance  or  was  extrin- 
aically  dangerous.*' 

32.  Fires. — If  one  employs  a  contractor  to  do  certain  work  on  his 
premises  and  the  contractor  as  a  collateral  act  builds  a  fire  thereon 
and  negligently  allows  it  to  spread  to  the  injury  of  an  adjoining 
proprietor,  the  owner  is  not  generally  held  liable."  But  the  situation 
is  different  when  the  employer  directly  contracts  for  the  burning  of 
rubbish  or  other  material.  In  such  a  case,  whether  the  work  is  intrin- 
sically dangerous  must  depend  upon  the  surrounding  circumstances, 
such  as  the  proximity  of  the  neighbor's  property  and  the  weather 
conditions.  Where  the  owner  or  occupant  of  lands  causes  or  permits 
fire  to  be  set  thereon  to  accomplish  a  desired  result,  under  such  con- 
ditions that  the  act  of  then  setting  such  fire  necessarily  endangers 
the  property  of  others,  unless  proper  precautions  are  taken,  a  duty 
arises  to  take  such  precaution,  which  cannot  be  avoided  by  delegating 
the  work  to  an  independent  contractor.**     The  clearing  of  land 

13.  Joliet  V.  Harwood,  86  HI.  110,      16.  Chicago  v.  Mnrdock,  212  HI.  9, 
29  Am.  Rep.  17;  Logansport  v.  Dick,  72  N.  E.  46, 103  A.  S.  R.  221. 

70  Ind.  65,  36  Am.  Rep.  166;  James  v.  16.  Houghton  v.  Loma  Prieta  Lum- 

McMinimy,  93  Ky.  471,  20  S.  W.  435,  ber  Co.,  152  Cal.  500,  93  Pac.  82,  14 

40  A.  S.  R.  200;  Wetherbee  v.  Part-  Ann.  Cas.  1159  and  note,  14  L.R.A. 

ridge,  175  Mass.  185,  55  N.  E.  894,  78  (N.S.)  913  and  note. 

A.  S.  R.  486.    See  also  Stone  v.  Che-  17.  Salmon  v.  Bjinsas  City,  241  Mo. 

shire  R.  Corp.,  19  N.  H.  427,  51  Am.  14,  145  S.  W.  16,  39  L.R.A.(N.S.) 

Dec.   192;    Tiffin   v.   McCormack,   34  328. 

Ohio  St.  638,  32  Am.  Rep.  403.  18.  Leavitt  v.  Bangor,  etc.,  R.  Co., 

Notes:  76  A.  S.  R.  399,  403,  421;  65  89  Me.  509,  36  AU.  998,  36  L.R.A. 

L.R  Jl.  753,  854.  382. 

14.  JoUet  v.  Harwood,  86  HI.  110,  Note:  65  L.R.A.  654. 

29  A  "I  Rep.  17;  Hunter  v.  Southern  19.  R^ers  v.  Parker,  159  Mich.  278, 
R.  Co.,  162  N.  C.  682,  68  S.  E.  237,  123  N.  W.  1109, 18  Ann.  Cas.  753  and 
136  A.  S.  R.854,29L.B.A.(N.S.)  851.  note,   34  L.R  A.  (N.S.)    955;    Carlton 
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andl)uming  of  rubbish  during  an  extraordinarily  dry  season  is  ao 
obviously  dangerous  to  adjoining  proprietors  that  the  owner  may  be 
liable  for  the  negligence  of  his  independent  contractor  who  permits 
the  fire  to  escape  to  the  lands  of  such  adjoining  owners.*"  So,  too,  it 
has  been  held  that  the  burning  of  a  fire-guard  along  a  railroad  right 
of  way  is  intrinsically  dangerous  to  adjoining  owners  unless  due  care 
is  used,  and  the  company  cannot  let  such  work  to  a  contractor  and 
escape  liability  for  a  fire  negligently  allowed  to  spread  to  an  adjoin- 
ing proprietor.*  On  the  other  hand,  it  is  well  settled  that  if  the 
surrounding  circumstances  are  such  that  the  work  is  dangerous  only 
when  the  contractor  is  guilty  of  negligence,  the  work  may  be  done 
through  an  independent  contractor  without  liability  to  the  employer.* 
33.  EzcaTatlon  or  Obstruction  in  Highway. — ^An  abutting  owner 
who  causes  an  excavation  or  obstruction  to  be  made  in  or  near  a 
public  highway  in  front  of  his  premises  in  such  a  manner  that 
injury  to  a  traveler  will  result  unless  precautions  are  taken,  cannot 
let  the  work  to  an  independent  contractor  and  escape  liability  if 
such  contractor  fails  to  take  the  necessary  precautions.'  If  the  exca- 
vation or  obstruction  is  not  authorized  by  the  municipal  authorities, 
it  may  be  classed  a  nuisance  and  the  liability  of  the  owner  placed 
on  the  ground  that  he  has  contracted  for  the  creation  of  a  nuisance.^ 
Even  if  the  use  of  the  highway  is  authorized,  it  is  a  work  which  is 
intrinsically  dangerous  to  travelers  unless  guards  and  lights  are  main- 
tained, and  if  an  injury  results  from  the  absence  of  such  protections. 

County  Farmers'  Mutual  Fire  Ins.  Co.  Am.  Eep.  470;  Thomas  v.  Harring- 
V.  Foley,  117  Minn.  59, 134  N.  W.  309,  ton,  72  N.  H.  45,  54  AtL  285,  65  L.E.A. 
38  L.R.A.(N.S.)  175  and  note.  742  and  note;  Creed  v.  Hartmann,  29 
Note:  65  L.EA.  854.  N.  Y.  591,  86  Am.  Deo.  341;  Ohio 
20.  Ingiis  v.  Millersburg  Driving  Southern  R.  Co.  v.  Morey,  47  Ohio  St. 
Assoc,  169  Mich.  311,  136  N.  W.  443,  207,  24  N.  E.  269,  7  L.R.A.  701;  Haw- 
Ann.  Cas.  1913D  1174  and  note.  See  ver  v.  Whalen,  49  Ohio  St.  69,  29  N. 
also  Carlton  County  Farmers'  Mutual  E.  1049,  14  L.E.A.  828  and  note;  Mc- 
Fire  Ins.  Co.  v.  Foley,  117  Minn.  59,  Carrier  v.  Hollister,  15  S.  D.  366,  89 
134  N.  W.  309,  38  L.E.A.(N.S.)  175.  N.  W.  862,  91  A.  S.  R.  695;  Cameron 

1.  St.  Louis,  etc.,  R.  Co.  v.  Mad-  Mill,  etc.,  Co.  v.  Anderson,  98  Tex.  156, 
den,  77  Kan.  80, 93  Pac.  586, 17  L.R.A.  81  S.  W.  282,  1  L.R.A.(N.S.)  198; 
(N.S.)  788  and  note.  Kampman  v.  Rothwell,  101  Tex.  535, 

2.  St.  Louis,  etc.,  R.  Co.  v.  Yonly,  109  S.  W.  1089,  17  L.RA.(N.S.)  758 
53  Ark.  503,  13  S.  W.  33,  14  S.  W.  and  note 

Am.  Rep.  12;  Ferguson  v.  HubbeU,  ^f  ^'  ^^-       „    ^^.^        «.  „  ,   „^, 
97  N.  Y.  507,  49  Am.  Rep.  544.  *•  ^arry  v.  Terkildsen,  72  Cal.  254, 

Notes:  76  A.  S.  R.  420;  65  L.R.A.  13  Pac.  657,  1  A.  S.  R.  55;  Colgrove 

654;  17  L.R.A.(N.S.)  788.  ▼•  Smith,  102  Cal.  220,  36  Pac  411,  27 

And  see  Fibes,  vol.  11,  p.  943.  L.R.A.  590;  Palmer  v.  Lincohi,  5  Neb. 

8.  Palmer  v.  Lincohi,  5  Neb.  136,  25  136,  25  Am.  Rep.  470.    See  also  Creed 
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the  liability  may  be  placed  on  the  intrinsic  danger  of  the  work.* 
Or  the  liability  may  be  placed  on  the  ground  that  one  exercising  the 
privilege  of  making  an  excavation  in  a  street  has  a  duty  of  protect- 
ing travelers  which  he  may  not  delegate  to  another.*  Thus,  it  has 
been  held  that  an  electric  company  employing  a  contractor  to  lay 
conduits  under  sidewalks,  is  liable  for  the  ne^igence  of  the  serv- 
ants of  the  construction  company  in  leaving  an  unguarded  opening 
in  the  sidewalk.'  And  that  a  street  railway  company  cannot  employ 
an  independent  contractor  to  lay  its  track  in  a  public  highway  so 
as  to  avoid  liability  to  a  traveler  who  is  injured  by  the  negligence 
of  the  contractor  in  obstructing  the  highway.'  The  employment 
of  one  to  obstruct  a  highway,  is,  however,  vastly  different  from  the 
employment  of  one  to  do  work  on  abutting  premises,  who,  in  the 
doing  of  such  work,  negligently  or  unlawfully  obstructs  the  highway. 
In  the  latter  case,  the  negligence  of  the  contractor  is  collateral  and 
the  abutting  owner  is  not  liable.*  The  liability  of  municipal  corpo- 
rations for  excavations  or  obstructions  which  such  municipality  makes 
for  sewer  or  other  purposes  is  generally  based  on  different  grounds 
and  is  discussed  elsewhere  in  this  article.*" 

34.  Other  Dangers  to  Travelers. — As  a  general  rule,  if  one  causes 
any  work  to  be  done  which  will  malce  a  street  or  highway  extrinsi- 
cally  dangerous  to  travelers,  he  is  liable  though  he  employs  an  inde- 
pendent contractor  to  do  the  work.**  As  already  seen,  if  he  makes 
an  excavation  or  obstruction  in  the  highway,  he  is  liable  unless  pre- 
cautions are  taken  to  avoid  injury  to  passers-by.**  Likewise,  the 
repair  of  an  awning  extended  over  a  much-frequented  city  street 
where  persons  are  constantly  coming  and  going,  without  precautions 
to  prevent  pieces  of  the  awning  or  tools  from  falling  on  persons  in 
the  street,  is  considered  such  a  dangerous  work  that  the  employer 

▼.  Hartmaim,  29  N.  T.  501,  86  Am.  7.  Rock  v.  American  Const.  Co.,  120 

Dee.  34L    And  see  supra,  par.  27.  La.  831,  45  So.  741,  14  LJl.A.(N.S.) 

6.  Ohio  Sontheru  R.  Co.  v.  Morey,  tiSS. 

47  Ohio  St.  207,  24  N.  E.  269,  7  LJI.A.  8.  Woodman  v.  Metropolitan  R.  Co., 

701;    McCarrier   v.   Hollister,   15    S.  149  Mass.  335,  21  N.  E.  482,  14  A.  S. 

D.    366,    89    N.    W.    862,  91   A.    S.  R.  427,  4  L.R.A.  213.     • 

B.    695;    Cameron   Mill,   etc.,   Co.   v.  9.  Scammon  v.  Chicago,  25  HI.  424, 

Anderson,  98  Tex.  156,  81  S.  W.  282,  79  Am.  Dec.  334;  Ryan  v.  Curran,  64 

1    L.R_&..(N.8.)    198;    Kampman    v.  Ind.  345,  31  Am.  Rep.  123;  Hofl  v. 

Bothwell,  101   Tex.  535,  109   S.   W.  Shockley,  122  la.  720,  98  N.  W.  573, 

1089,  17  LJl.A.(N.S.)  758  and  note.  101    A.   S.   R.   289,   64   Lil.A.   538; 

Compare  Blake  v.  Ferris,  5  N.  Y.  48,  Hilliard  v.  Richardson,  3  Gray  (Mass.) 

65  Am.  Dec.  304;  Smith  v.  Simmons,  349,  63  Am.  Dec.  743. 

103  Pa.  St.  32,  49  Am.  Rep.  U3.  Notes:  55  Am.  Dec.  318;  76  A.  S. 

Note:  65  L.R.A.  843.  R.  423. 

See  also  supra,  par.  24.  10.  See  infra,  par.  37. 

«.  Note:  66  L.R.A.  134.    And  see  11.  Note:  65  L.R.A.  842. 

infra,  par.  37.  12.  See  supra,  dh'.  33. 
R.  C.  L.  XIV.— 7.                 87 
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18  liable  for  the  negligence  of  his  independent  contractor.**  So  the 
erection  of  a  bridge  over  a  public  street  being  inherently  dangerous 
to  travelers  unless  proper  means  are  taken  to  prevent  objects  from 
falling  into  the  street,  one  cannot  escape  liability  for  the  falling 
of  objects  by  the  employment  of  an  independent  contractor  to  do 
the  work."  The  mere  construction  or  repair  of  a  building  adjoia- 
ing  a  street  is  not,  however,  such  a  dangerous  matter  that  the  owner 
is  liable  for  the  negligence  of  an  independent  contractor  doing  the 
work."  The  running  of  frequent  railroad  trains  over  a  grade  cross- 
ing on  a  busy  street  in  a  city  is  so  inherently  dangerous  to  the  public 
that  the  duty  of  maintaining  gates  cannot  be  delegated  by  the  rail- 
road to  an  independent  contractor.^*  But  the  use  of  a  steam  engine 
by  an  independent  contractor  on  a  turnpike  road  for  hauling  mate- 
rials to  be  used  in  repairs  or  improvements  is  not  a  nuisance  per  se 
which  will  render  the  turnpike  company  liable  for  negligence  in  the 
operation  of  such  engine.*'  Nor  is  the  operation  of  a  portable  steam 
engine  or  steam  shovel  in  close  proximity  to  a  public  highway  neces- 
sarily a  nuisance,  and  one  contracting  for  its  use  by  an  independent 
contractor  is  not  liable  for  the  negligence  of  such  contractor  in  fright- 
ening the  horse  of  a  traveler.*' 

V.   NoNPBItFOKMANCB  OF  ABSOLUTE  DUTIES  OF  EMPLOYEE 

35.  In  General. — ^Under  some  circumstances  duties  are  imposed 
upon  one  which  he  cannot  delegate  to  another,  and  where  this  is 
the  case  he  is  liable  for  their  nonperformance  though  he  employs 
an  independent  contractor  to  perform  the  actual  work."  Thus  if 
a  statute  or  municipal  ordinance  requires  a  person  to  take  a  certain 
precaution  when  work  is  being  done  and  such  precaution  is  not 

13.  McHarge     v.     Newcomer,     117  Rep.  696;  Bailey  v.  Troy,  etc.,  R.  Co., 
Tenn.  595,  100  S.  W.  700,  9  L.R.A.  57  Vt  252,  52  Am.  Rep.  129. 
(N.S.)  298.  Note:  76  A.  S.  R.  401. 

14.  Philadelphia,  etc.,  R.  Co.  v.  19.  Jefferson  v.  Chapman,  127  DL 
Mitchell,  107  Md.  600,  69  Atl.  422,  17  438,  20  N.  E.  33, 11  A.  S.  R.  136;  St. 
L.R.A.  (N.S.)  974.  See  generally,  Louis,  etc.,  R.  Co.  v.  Madden,  77  Kan. 
HiQHWATS,  vol  13,  p.  332  et  acq.  80,  93  Pac.  586,  17  L.RA.(N.S.)  788; 

16.  Hexamer  v.  Webb,  101  N.  T.  Peerless  Mfg.  Co.  v.  Bagley,  126  Mich. 
377,  4  N.  E.  755,  54  Am.  Rep.  703;  225,  85  N.  W.  568,  86  A.  S.  R.  537,  53 
Richmond  v.  Sitterding,  101  Va.  354,  Jj-^-^-  '^'J'^*^!'^  ^"^'^"'^f  l,*^- 
43  S.  E.  562. 99  A.  S.  E.  879,  65  L.R.A.  Ca  v.^  Pxttafidd  Sho^e^Co,  n  N.  ^ 

,i   T,      u  wvw-^T*^-  Paraons,  156  N.  Y.  109,  50  N.  E. 

r^'  .  ,^.^^;,^^'  ^  ^'  ^'  "'  ^3  Giaooni  v.  Astoria,  60  Ore.  24, 113  Pac. 
L.R.A.(N.S.)  U77.  855,  118  Pac.  180,  37  L.R.A.(N.S.) 

17.  City,  etc.,  R.  Co.  v.  Moores,  80  uso. 

Md.  348,  30  Atl.  643,  45  A.  S.  R.  345.       Notes:  51  Am.  Dec.  205;  76  A.  S.  R. 

18.  Wabash,  etc.,  R..  Co.  v.  Panrer,  404;  66  L.R.A.  120;  25  L.RA.(N.S.) 
Ill  Ind.  195,  12  N.  E.  296,  60  Am.  243. 
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taken,  it  ia  no  defense  that  a  contractor  was  employed  to  do  the 
work  and  that  the  failure  to  take  the  precaution  was  due  to  the 
contractor's  negligence.'*  Likewise,  if  one  contracts  to  do  a  certain 
thing,  he  cannot  excuse  his  failure  by  saying  that  he  employed  an- 
other to  do  it^  In  the  same  way,  a  m,unicipality  is  bound  to  exer- 
cise a  certain  degree  of  care  to  keep  its  highways  in  repair  though 
a  contractor  is  working  there.*  And  a  railroad  or  other  corporation 
given  a  franchise  for  certain  purposes  cannot  delegate  to  another 
tixe  use  of  the  franchise  so  as  to  relieve  itself  from  its  obligation 
to  the  public*  So,  too,  if  the  law  requires  one  to  make  good  all 
damages  to  an  adjoining  owner  by  interference  with  a  party  wall, 
the  obligation  cannot  be  escaped  by  employing  a  contractor  to  do 
the  work,  and  the  fact  that  the  damages  were  due  to  the  negligence 
of  the  contractor  is  no  defense.*  Similarly,  one  about  to  construct  a 
building  cannot  delegate  to  the  contractor  the  duty  of  placing  the 
building  on  the  proper  premises ;  if  the  contractor  errs  in  the  bound- 
ary line  and  the  building  encroaches  on  adjoining  premises,  the 
owner  is  liable.* 

36.  Duty  Imposed  by  Statute  or  Ordinance. — As  a  general  rule, 
if  a  statute  or  legal  municipal  ordinance  requires  one  to  do  certain 
things  or  to  take  certain  precautions  for  the  protection  of  persons 
on  or  near  his  property,  he  cannot  dielegate  such  duty  to  an  inde- 
pendent contractor  and  be  released  from  liability  in  case  the  con- 
tractor fails  to  perform  it.*  Thus,  if  a  statute  requires  a  mine  owner 
to  take  certain  precautions  for  the  avoidance  of  injury  to  persons 
working  in  the  mine,  such  owner  cannot  employ  an  independent 
contractor  to  work  the  mine- so  as  to  excuse  his  failure  to  obey  the 
statute.'  So,  too,  if  an  ordinance  or  statute  requires  an  owner  about 
to  construct  a  building  on  his  premises  to  make  a  covered  passage- 
way over  the  sidewalk,  the  owner  may  be  liable  for  an  injury  occa- 
sioned by  the  failure  to  build  such  passageway,  though  he  has  em- 

20.  See  infra,  par.  36.  87  Ga.  161,  13  S.  E.  277,  27  A.  S.  E. 
1.  Atlanta,  etc.,  R.  Co.  t.  Kimber-  231;  Woodman  v.  Metropolitan  B.  Co., 
ly,  87  Ga.  161,  13  S.  E.  277,  27  A.  S.  149  Mass.  335,  21  N.  E.  482,  14  A.  S. 
E.  231;  John  J.  Radel  Co.  v.  Borches,  R.  427,  4  L.R.A.  213;  Engel  v.  Eureka 
147  Ky.  606, 145  S.  W.  155,  39  L.EA.  Club,  137  N.  T.  100,  32  N.  B.  1052, 
(N.S.)  2^.                  „„=    ^«  .    o  T.  33  A  S.  B.  692;  Choctaw,  etc.,  B.  Co. 
^Ao   ^T  iS  7°V«"*        '  ▼•  bilker,  16  Okla.  384,  84  Pac.  1086, 
f '  a     -t              QT  3  L.R.A.(N.S.)  595;  Sanford  v.  Paw- 
s' S^  S&^  PM  38  ^^^""^  ^*-  ^-  ^*'-'  ^®  ^-  ^  ^3^'  ^  ■^"• 
4*  Fowler  v  Saks  7  Mackev  (B  C  \  ^^'  ^^  L.R.A.  564;  Smith  v.  Milwaukee 
B70  7  LrVm9    '            ^  ^          '  Builders,  etc.,  Exch.,  91  Wis.  360,  64 
Note:  66  L.R.A.  154.  N.  W.  1041,  51  A.  S.  R.  912,  30  L.B.A. 

5.  Kershishian     v.     Johnson,     210  504  and  note. 

Mass.  135,  96  N.  E.  56,  36  L.E.A.      Notes:  76  A.  S.  R.  409;  66  L.R.A, 
(N.S.)  402.  12L 

6.  Atlanta,  etc.,  B.  Co.  v.  Eimberly,      7.  Note:  45  L.B.A.(N.S.)  931. 
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ployed  an  independent  contractor  to  erect  the  building  and  construct 
the  passageway.'  And,  where  a  municipal  ordinance  requires  the 
owner  of  materials  forming  an  obstruction  in  a  street  to  prepare  and 
place  lights  thereon  with  such  care  and  diligence  as  reasonably  to 
secure  their  burning  till  daylight,  such  owner  is  liable  to  third  per- 
sons for  injuries  incurred  through  negligence  in  the  performance 
of  this  duty  either  by  himself  or  by  a  contractor  in  his  employ.' 
Similarly,  ijf  the  law  requires  a  railroad  to  maintain  gates  at  a  cer- 
tain grade  crossing,  it  cannot  delegate  such  duty  to  an  independent 
contractor  so  as  to  relieve  itself  from  the  negligence  of  the  gate 
keeper  which  results  in  an  injury  to  a  traveler  on  the  street.*"  In 
order,  however,  that  an  employer  may  be  held  liable  on  the  ground 
that  his  contractor  violated  a  statutory  duty  imposed  upon  him,  the 
terms  of  the  statute  must  be  such  as  to  show  that  the  legislature 
intended  to  subject  him  to  an  express  and  definite  obligation,  either 
as  regards  the  work  which  he  is  to  do  or  as  regards  the  manner  in 
which  he  is  to  do  it.  If  the  statute  relied  upon  expressly  provides 
for  the  contingency  of  the  work's  being  executed  under  an  inde- 
pendent contract,  and  declares  that  the  duty  must  be  fulfilled  by 
the  employee  or  the  contiactor,  the  statute  will  not  ordinarily  be 
construed  as  enlarging  the  personal  liability  of  the  employer,  the 
intention  of  the  legislature  being  presumed  to  be  that  the  duty  shall 
Uien  be  discharged  by  the  employer  only  when  the  work  ia  done 
under  his  immediate  control.** 

37.  Duty  to  Keep  Highways  in  Safe  Condition. — ^A  municipality, 
if  it  permits  the  public  to  use  a  street  wherein  it  is  causing  improve- 
ments to  be  made,  cannot,  according  to  the  prevailing  view,  avoid 
liability  for  excavations  or  other  defects  resulting  from  the  work, 
merely  because  the  work  is  being  done  under  the  supervision  of  an 
independent  contractor.**  The  liability  is  generally  based  on  the 
ground  that  its  duty  to  keep  the  street  in  a  reasonably  safe  condi- 

8.  Smith  V.  Milwaukee  Builders,  200,  54  L.R.A.  396;  Anderson  v. 
etc.,  Exch.,  91  Wis.  360,  64  N.  W.  Fleming,  160  Ind.  597,  67  N.  E.  443, 
1041,  51  A.  S.  R.  912,  30  L.R.A.  504.   66  L.R.A.  119  and  note;  Baltimore  v. 

Note:  76  A.  S.  R.  409.  O'Donnell,  53  Md.  110,  36  Am.  R«p. 

9.  Wilson  V.  White,  71  Ga.  506,  51  395;  Detroit  v.  Corey,  9  Mich.  165,  80 
Am.  Rep.  269.  Am.  Dee.  78  and  note;   St.  Paul  v. 

Note:  66  L.R.A.  123.  Seitz,  3  Minn.  297,  74  Am.  Dec.  753, 

10.  Boucher  v.  New  York,  etc.,  R.  Omaha  v.  Jensen,  35  Neb.  68,  52  N 
Co.,  196  Mass.  355,  82  N.  E.  15,  13  W.  833,  37  A.  S.  R.  432;  Storrs  v. 
L.R.A.(N.S.)  1177  and  note.  Utica,  17  N.  Y.  104,  72  Am.  Dec.  437; 

11.  Note:  66  L.R.A.  125.  King  v.  New  York  Cent.,  etc.,  R.  Co., 

12.  Jacksonville  v.  Drew,  19  Fla.  66  N.  Y.  181,  23  Am.  Rep.  37;  Pet- 
106,  45  Am.  Rep.  5;  Jefferson  v.  Chap-  tengill  v.  Yonkers,  116  N.  Y.  558,  22 
man,  127  lU.  438,  20  N.  E.  33,  11  A.  N.  E.  1095,  15  A.  S.  R.  442  and  note; 
S.  B.  136;  South  Bend  v.  Turner,  156  Deming  v.  Buffalo  Terminal  R.  Co., 
Ind.  418,  60  N.  E.  271,  83  A.  S.  R.  169  N.  Y.  1,  61  N.  E.  983,  88  A.  S. 
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tion  is  one  imposed  by  law  and  is  nondelegable.*'  Or  the  liability 
may,  in  some  cases,  be  based  on  the  theory  that  the  work  is  inher- 
ently dangerous  to  travelers  unless  proper  means  are  taken  to  avoid 
injury.**  The  latter  ground  is  particularly  applicable  where  the 
injury  is  not  to  a  tra\eler  but  is  caused  to  an  abutting  owner/*  or 
where  the  injury  is  not  caused  by  the  defective  condition  of  the 
highway  but  is  the  result  of  negligent  blasting ;  and  in  the  case  of  an 
accident  arising  from  the  contractor's  negligence  in  setting  off  blasts, 
if  the  rule  imposing  liability  for  inherently  dangerous  works  is 
not  applied,  the  municipality  may  escape  the  consequences  of  such 
negligence.'*  In  some  jurisdictions,  however,  the  courts  maintain 
the  doctrine  that  there  is  no  peculiarity  in  contracts  for  the  perform- 
ance by  an  independent  agent  of  work  upon  a  highway  which  dis- 
tinguishes them  from  ordinary  contracts,  and  that  the  general  rule 
of  the  immunity  of  the  contractee  from  liability  in  such  cases  applies 
with  equal  force  to  a  municipal  corporation."  But  even  where  this 
is  the  case,  it  has  been  held  that  a  municipality  is  not  always  relieved 
from  liability  for  injuries  resulting  from  the  work  of  em  independent 
contractor  in  repairing  its  streets,  and  that  if,  at  the  time  of  the 
commission  of  the  negligent  acts  complained  of,  the  contractor  did 
not  have  the  exclusive  control  of  the  street  wilJi  authority  to  pro- 
hibit the  use  of  it  by  the  public,  the  city  may  be  liable  for  failure 
to  perform  its  duty  in  exercising  proper  care  in  the  supervision  and 
control  of  that  street  as  a  public  highway."  A  municipality  is  not 
generally  liable  for  defective  conditions  existing  in  its  highways 
^unless  it  had  either  actual  or  constructive  knowledge  of  the  defects; 
but  where  it  contracts  for  the  doing  of  a  work  which  is  inherently 
dangerous  to  the  public,  it  may  be  bound  to  take  notice  of  the  char- 
acter of  the  work  and  the  condition  in  which  it  is  left."  It  is  also 
sometimes  said  that  where  the  unsafe  condition  is  collateral  to  the 

B.  521;  Wilson  v.  Wheeling.  19  W.  Philadelphia,  236  Pa.  St.  510,  84  AtL 

Va.  323,  42  Am.  Rep.  780;  Hincks  v.  1014,  Ann.  Caa.  1914A  68,  42  L.R.A. 

Milwaukee,  46  Wis.  559,  1  N.  W.  230,  (N.S.)  512. 

32  Am.  Rep.  735.    Compare  James  t.  16.  See  supra,  par.  31. 

San   Francisco,  6  Cal.  528,  65   Am.  17.  Notes:    20    L.RA.(N.S.>    649; 

Dec.  526;  Erie  v.  Caulkins,  85  Pa.  St  Ann.  Cas.  1914A  438,  439. 

247,  27  Am.  Rep.  642  and  note;  Mey-  18.  Norbeck  v.  Philadelphia,  224  Pa, 

ers  V.  Philadelphia,  217  Pa.  St.  169,  St.  30,  73  AtL  179,  16  Ann.  Cas.  430 

66  Atl.  251, 10LJi.A.(N.S.)  678.  and  note;  Charles  Eneu  Johnson  Co. 

Notes:   76  A.  S.   R.  408,  417;  14  v.  PhUadelphia,  236  Pa.  St.  510,  84 

LJI.A.  833;  17  LJl.A.(N.S.)  760;  20  Atl.  1014,  Ann.  Cas.   1914A  68  and 

L.R.A.(N.S.)   547,  704.  note,  42  LJl.A.(N.S.)  512. 

And  see  Highways,  voL  13,  p.  332.  19.  Jefferson  v.  Chapman,  127  111. 

13.  See  the  case  cited  in  note  pre-  438,  20  N.  E.  33,  11  A.  S.  R-  136. 
ceding  text.  Notes:    20    L.R.A(N.S.)    704;    26 

Note:  66  L.R.A.  126.  L.E.A.(N.S.)  242,  243. 

14.  See  supra,  par.  24.  And  see  Highways,  vol.  13,  p.  337 

15.  Charles    Enea   Johnson    Co.    v.   et  seq. 
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work,  atnd  could  not  have  been  reasonably  anticipated  by  the  authori- 
lies,  the  municipality  is  not  liable,  notwithstanding  the  breach  of  its 
duty  to  keep  the  highway  safe.*'  Where  the  danger  of  a  street  is 
increased  by  the  abutting  owner  through  the  means  of  a  contractor, 
there  is  a  duty  on  such  owner  to  protect  travelers  from  injury  and 
the  employment  of  the  independent  contractor  will  not  save  him 
from  liability.^  Likewise,  where  a  railroad  has  absolute  dominion 
over  a  highway  for  the  purpose  of  carrying  it  across  its  track,  it  is 
liable  for  an  injury  to  a  traveler  due  to  its  failure  properly  to  guard 
an  excavation  therein,  although  the  construction  of  the  road  has  been 
let  to  an  independent  contractor.*  And  where  the  law  requires  a 
railroad  to  keep  the  highway  crossings  in  a  reasonably  safe  condition 
for  travel  or  to  make  temporary  ways  in  case  of  alterations  in  its 
road  which  obstruct  the  highway,  and  a  person  is  injured  by  reason 
of  its  failure  to  obey  such  law,  the  company  cannot  escape  liability 
by  showing  that  work  at  a  crossing  was  done  under  an  independent 
contractor.*  A  turnpike  company  may  also  have  the  nontransfer- 
able duty  of  keeping  its  road  in  repair ;  *  but  it  may,  nevertheless, 
contract  with  another  for  repairs  or  improvements  to  the  road  and 
will  not  be  liable  for  negligence  not  pertaining  to  its  duty  in  ref- 
erence to  the  road,  such  as,'  for  example,  the  negligence  of  a  con- 
tractor who  frightens  horses  with  a  steam  engine.'  A  municipality 
may  be  liable  for  the  negligence  of  an  independent  contractor  though 
he  is  employed  by  an  abutting  owner  and  is  not  under  the  control 
of  the  municipality.* 

38.  Exercise  of  Franchise. — ^Where  an  individual  or  coloration* 
does  work  in  the  exercise  of  a  special  franchise  or  charter  power, 
the  doctrine  of  respondeat  superior  is  generally  applicable  and  ren- 
ders the  employer  liable  for  the  negligence  of  a  contractor  engaged 
to  perform  such  work.'  Thus,  a  turnpike  company,  having  a  spe- 
cial franchise  for  the  collection  of  tolls  and  being  required  to  keep 
its  road  in  repair,  cannot  employ  an  independent  contractor  to  make 
r^airs  or  alterations  to  its  highway  and  escape  liability  for  the 

20.  Notes:  76  A.  S.  R.  420;  17  5.  City,  etc.,  R.  Go.  v.  Mooies,  80 
L.R.A.(N.S.)  761.  Md.  348,  30  AtL  643,  45  A.  S.  R.  345. 

1.  See  snpra,  par.  33.  6.  Note:  66  L.R.A.  132. 

2.  Deming  v.  Buffalo  Terminal  R.  7.  Lesher  v.  Wabash  Nav.  Co.,  14 
C-o.,  169  N.  Y.  1,  61  N.  E.  983,  88  A.  LL  85,  56  Am.  Dec.  494;  Chicago  v. 
S.  K.  521.  Murdock,  212  Dl.  9,  72  N.  E.  46,  103 

3.  Choctaw,  etc.,  R.  Co.  v.  Wilker,  A.  S.  R.  221;  Nahm  v.  R^ter  News- 
16  Okla.  384,  84  Pac.  1086,  3  L.RA.  paper  Co.,  120  Ky.  485,  87  S.  W.  296, 
(N.S.)  595.  9  Ann.  Cas.  209;  Carrieo  v.  West  Vir- 

4.  City,  etc.,  R.  Co.  v.  Moores,  80  ginia  Cent,  etc.,  R.  Co.,  39  W.  Va.  86, 
Md.  348,  30  Atl.  643,  45  A.  S.  R.  345;  19  S.  E.  571,  24  L.RA.  50. 
Lancaster  Ave.  Imp.  Co.  v.  Rhoads,       Notes:  61  Am.  Dec.  205;  14  L.R.A. 
116  Pa.  St.  377,  0  Atl.  852,  2  A.  S.  R.  834;  66  L.R-&..  136. 

608. 
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contractor's  negligenee  in  keeping  the  road  in  a  passable  condition.* 
So  where  a  street  railway  company  owes  a  duty  to  the  public  to 
keep  the  part  of  a  street  occupied  by  it  in  a  safe  condition,  it  cannot 
escape  liability  by  giving  the  work  to  an  independent  contractor.* 
A  railroad  company  cannot  delegate  the  running  of  its  cars  or  trains 
to  an  independent  contractor  and  escape  liability  for  injuries  negli- 
gently caused  to  its  passengers  or  third  persons.**  If  a  railroad  com- 
pany permits  other  companies  or  persons  to  run  trains  on  its  road, 
it  is  liable  for  the  damages  caused  by  their  negligence.**  And,  if 
such  company  contracts  with  an  independent  contractor  for  certain 
work  to  be  done  on  or  near  the  roadbed  and  a  passenger  is  injured 
by  the  negligence  of  such  contractor,  the  railroad  is  liable.**  It  has 
been  held,  however,  that  this  rule  does  not  apply  in  favor  of  parties 
who  receive  cars  from  the  railroad  with  the  understanding  and  agree- 
ment that  they  are  personally  to  move  and  operate  them  for  them- 
selves or  for  their  employer;  in  such  a  case,  the  railroad  assumes  no 
duty  and  no  contract  relation  towards  the  parties  so  put  in  posses- 
sion of  the  cars,  except  the  duty  to  furnish  sound  and  safe  cars.** 
Moreover,  it  has  been  declared  that  the  rule  does  not  render  the 
owner  of  the  franchise  liable  for  acts  of  ail  independent  contractor 
when  the  latter  is  not  exercising  any  special  franchise  or  charter 
power,  but  is  doing  some  act  which  the  contractor  could  do  inde- 
pendently of  charter.**  For  example,  though  a  railroad  or  street 
railway  company  cannot  authorise  an  independent  contractor  to 
run  its  caiB  so  as  to  free  itself  from  liability,  it  may  employ  sach  a 
contractor  to  construct  its  roadbed  or  bridges  along  its  right  of  way, 
and  it  will  not  be  liable  because  of  its  franchise  for  his  negligent 
or  wrongful  acts  in  such  construction,  at  least  where  the  company 
is  not  aware  of  such  acts,  and  possession  of  the  road  has  not  been 
delivered  to  it  at  the  time  of  the  injury  complained  of.**  And  in 
such  construction  work,  it  is  hekl  that  the  railroad  can  permit  the 

• 

8.  See  supra,  par.  37.  217  HI.  332,  76  N.  K  486,  108  A.  S. 

9.  Note:  15  L.RJL..(N.S.)  845  et  seq.  R.  253. 

10.  Hanna  ▼.  Chattanooga,  etc.,  R.      Note:  66  L.R.A.  139. 

Co.,  88  Tenn.  310,  12  S.  W.  718,  6  15.  Atlanta,  ete.,  R.  Co.  ▼.  Eimber- 

L.R.A.  727.  ly,  87  Ga.  161,  27  A.  S.  R.  231;  Boyd 

Note:  76  A  8.  B.  405.  v.  Chicago,  etc.,  R.  Co.,  217  DL  332, 

11.  Macon,  etc.,  R.  Co.  v.  Mayes,  49  75  N.  E.  496, 108  A.  S.  R.  253;  Eaton 
Q&.  355, 15  Am.  Rep.  678.  ▼.  European,  etc.,  R.  Co.,  69  Me.  620, 

12.  Carrioo  v.  West  Virginia  Cent.,  8  Am.  Rep.  430 ;  Sanf  ord  v.  Pavtucket 
etc.,  R.  Co.,  39  W.  Va.  86, 19  S.  B.  671,  St.  R.  Co.,  19  R.  I.  537,  35  Atl.  67,  33 
24L.R.A.  50.  L.R.A.  564;  Norfolk,  etc.,  R.  Co.  v. 

Note:  66  L.R.A  150,  151.  Stevens,  97  Va.  631,  34  S.  E.  526,  46 

And  see  Cabsubs,  vol.  4,  p.  1198.      L.R.A.  367.    Compare  Chicago,  etc.,  R. 

13.  Hanna  v.  Chattanooga,  etc.,  R.  Co.  v.  McCarthy,  20  111.  385,  71  Am. 
Co.,  88  Tenn.  310,  12  S.  W.  718,  6  Dec.  285. 

L.B.A.  727.  Notes:  14  L.R.A.  828;  66  L.R.A 

14  Boyd  V.  Chicago,  ete.,  B.  Co.,  139. 
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contractor  to  run  trains  without  liability  to  itself  for  the  negligence 
of  those  operating  the  trains.** 

39.  Duties  of  Landlord. — ^If  a  landlord  is  obligated  to  or  attempts 
to  make  repairs  to  leased  premises,  due  care  must  be  exercised  to 
the  end  that  injury  to  the  tenants  will  not  be  caused;  and,  if  the 
landlord  employs  an  independent  contractor  to  make  the  repairs  and 
he  does  the  work  so  negligently  that  injury  is  thereby  caused  to  a 
tenant,  the  landlord  is  liable.*'  Thus,  if  he  undertakes  to  repair 
the  roof  and  the  contractor  employed  to  do  the  work  is  negligent, 
the  landlord  may  be  liable  for  injury  to  the  tenant's  goods  caused 
by  the  leaking  of  the  roof.**  And,  if  a  landlord  agrees  with  his 
tenant  to  put  in  the  leased  building  an  automatic  system  for  extin- 
guishing fires,  and  the  landlord,  being  himself  inexperienced,  employs 
an  experienced  independent  contractor,  who,  by  his  negligence,  usee 
sprinkler  heads  designed  to  fuse  at  too  low  a  temperature,  and  the 
tenant  is  subsequently  injured  by  their  so  fusing,  the  landlord  is 
liable  to  the  tenant  for  the  loss.**  Nor  is  a  landlord  relieved  from 
liability  for  injmry  to  tenants  caused  by  the  freezing  and  bursting 
of  an  automatic  fire  extinguisher  in  the  portion  of  the  building  over 
which  he  retains  control,  though  the  freezing  was  caused  by  the  neg- 
ligence of  an  independent  contractor  employed  to  keep  the  building 
heated.**  On  the  same  theory  of  liability,  where  the  owner  of  a 
building  lets  floors  thereof  to  Afferent  tenants  and  installs  and  oper- 
ates an  elevator  for  their  convenience,  he  is  liable  for  the  unsafe 
operations  of  the  elevator  though  he  lets  the  management  thereof 
to  an  independent  contractor.* 

40.  Duties  of  Master. — Ind^endently  of  the  operation  of  Work- 
men's Compensation  Laws,  there  are  a  number  of  absolute  duties 
imposed  on  the  master  for  the  benefit  of  the  servant,  and  the  per- 
fonnance  of  these  duties  cannot  be  delegated  to  another.  Among 
these  are  the  duty  to  furnish  a  reasonably  safe  working  place,  to 
furnish  suitable  tools  and  appliances,  to  give  necessary  instruction 
to  inexperienced  employees,  etc.*  The  weight  of  authority  supports 
the  view  that  these  duties  are  imposed  absolutely  on  the  master,  and, 

16.  Cnnningham  v.  International  B.  37  L.R.A.  146. 

Co.,  51  Tex.  503,  32  Am.  Rep.  632.  19.  Peerless  Mfg.  Co.  v.  Bagley,  126 

17.  Nahm    v.    Register    Newspaper  Mich.  225,  85  N.  W.  568,  86  A.  S.  B. 
Co.,  120  Ky.  485,  87  S.  W.  296,  9  Ann.  537,  53  L.R.A.  285. 

Cas.  209  and  note.  20.  Pittsfield   Cottonwear  Mfg.  Co. 

Notes:  76  A.  S.  R.  423;  65  L.R.A.  v.  Pittsfield  Shoe  Co.,  71  N.  H.  522, 

855,  53  Atl.  807,  60  L.R.A.  116. 

Generally  as  to  the  relations  between  1.  Sciolaro  v.  Asch,  198  N.  Y.  77,  dl 

a  lessor  and  leasee,  see  the  title  Lakd-  N.  E.  263,  32  L.R.A.  (N.S.)   945  and 

LORD  AKD  Tenaitt.  note.    Generally  as  to  negligence  in  the 

18.  Oliekauf  v.  Manrer,  75  HI.  289,  operation  of  elevators,  see  Elevatobs, 
20    Am.    Rep.    238;    Wertheimer    v.  vol.  9,  p.  1235  et  seq. 

Saunders,  95  Wis.  573,  70  N.  W.  824,       2.  See  Mastsk  and  Sbbvant. 
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if  his  servant  is  injured  by  reason  of  their  nonperformance,  it  is  no 
defense  to  the  master  that  he  has  employed  an  independent  con- 
tractor to  perform  them.'  Thus,  for  instance,  if  an  independent 
eontractor  employed  by  a  railroad  to  do  certain  work  negligently 
renders  dangerous  the  working  place  of  servants  of  the  railroad,  the 
company  may  be  liable  for  a  rraulting  injury  to  its  servant.*  Authori- 
ties are  not  wanting,  however,  which  apparently  support  the  contrary 
view,*  and  some  decisions  hold  that  while  an  employer  cannot  escape 
the  responsibility  of  exercising  due  care  by  delegating  that  duty  to 
an  agent,  he  can  employ  a  competent  and  unexceptionable  contractor 
to  construct  tools,  machinery,  etc.,  and  such  conduct  will  constitute 
the  exercise  of  that  care  wluch  the  law  requires.  The  employment 
of  a  contractor  is  not  considered  a  delegation  of  the  employer's  duty, 
bat  is,  when  properly  done,  an  exercise  of  the  care  and  a  fulfilment 
of  the  duty  which  the  law  exacts.' 

VI.  LiABiUTY  OF  Independent  Contractoe  fob  Own  Acts 

41.  Injuries  before  Completion  of  Work. — ^The  same  rule  which 
releases  the  employer  from  liability  for  the  negligence  of  his  inde- 
pendent contractor^  holds  the  contractor  himself  responsible  for 
his  negligence  and  that  of  his  servants.'  Thus,  if  the  negligence 
of  an  independent  contractor  caiises  injury  to  an  employee  of  the 
cfmtractor,  a  servant  of  the  employer,*  or  some  third  person  for  whose 

5.  Wimlow    ▼.    Commereial    BIdg.      7.  See  snpra,  par.  17. 

Co.,  147  la.  238,  124  N.  W.  320,  28  8.  Stewart  v.  CaUfomia  Imp.  Co., 

L.RA.(N.S.)  563;  Nahm  v.  Eegistcr  131  Cal.  126,  63  Pac  177,  724,  52 

Newspaper  Co.,  120  Ky.  485,  87  S.  W.  L.B.A.  205;  Winslow  v.  Commercial 

296,  9  Ann.  Cas.  209;  Moran  v.  Cor-  Bldg.  Co.,  147  la.  238,  124  N.  W.  320, 

lias  Steam-Engine  Co.,  21  E.  I.  386,  43  28  L.B.A. (N.S.)  563;  Ober  v.  Crescent 

AtL   874,  46  L.BA.   267;    Smith   v.  City  B.  Co.,  44  La.  Ami.  1059, 11  So. 

Dayton  Coal,  etc,  Co.,  115  Tenn.  543,  818,  32  A.  S.  B.  366;  Pittsfield  Cot- 

92  S.  W.  62,  4  L.B.A.(N.S.)   1180;  tonwear  Mfg.   Co.  v.  Pittsfield   Shoe 

Vickera  v.  Kanawha,  etc.,  B.  Co.,  64  Co.,  71  N.  H.  522,  63  AtL  807,  60 

W.  Va.  474,  63  S.  E.  367, 131  A.  S.  B.  LHJL  116;  Solberg  v.  Schlosser,  20 

929,  20  LJELA.(N.8.)   793  and  note;  N.  D.  307,  127  N.  W.  91,  30  L.B.A, 

Meier  v.  Morgan,  82  Wis  289,  52  N.  (N.S.)   1111;  Miller  v.  lipran  Bros. 

W.  174,  33  A.  8.  B.  39.  Co.,  39  Wash.  631,  81  Pac.  1089,  109 

Note:  54  L.BA.  52  et  seq.  a.   S.   B.   917,   1  L.B.A.(N.S.)    283. 

«.  V'vf!i7i  ^R^'  W  %  A  ^  '^  Littlejohn  v.  Fitehburg  B.  Co., 

1^  T  o^  on'j%  A  m<ff  70q  »;^  1*8  Mass.  478,  20  N.  E.  103,  2  L.B.A. 

S.  B.  929,  20  LJl.A.(N.S)   793  and  g^g;  Gardner  v.  Smith,  7  Mich.  410, 

""^Norfolk,  etc,  B.  Co.  v.  Stevens,  '^^  t^^'^-^'  ^^^pCottoi  Mill. 

97  Va.  631,  34  S.  E.  525,  46  iJT.  Io„^^™  JP°J^ J**'"  ^'"'A^  ,^^Ja 
2ffi  498,  70  S.  £.  1040,  Ann.  Cas.  1912C 

Note:  64  L.B.A.  52  et  seq.  1273  and  note. 

6.  Devlin  V.  Smith,  89  N.  Y.  470,  42      Notes:   76  A.  S.  B.  386,  427;  21 
Am.  Eep.  311.  L.B.A.(N.S.)   477. 

Note:  54  L.B.A.  53.  9.  Miller  v.   Moran   Bros.   Co.,   39 
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protection  the  contractor  is  bound  to  exercise  due  care,  the  contractor 
may  be  liable  for  the  injury.^"  When  the  work  is  done  in  or  near 
the  highway,  due  care  must  be  taken  to  avoid  injuries  to  travelers.^^ 
But  in  cases  of  injury  to  persons  who  are  not  parties  to  the  contract) 
the  plaintiff  cannot  maintain  the  action  on  the  covenemta  thereof; 
the  liability,  if  any,  in  such  a  case  must  be  founded  on  negligence." 
Nor  is  the  contractor  generally  liable  to  a  third  person  because  of 
his  delay  in  beginning  the  performance  of  the  contract.*'  It  has 
been  held,  however,  that  though  there  is  no  privity  of  contract  be- 
tween the  owner  of  a  structure  and  a  subcontractor  employed  by 
an  independent  contractor  to  mpve  the  building,  such  subcontractor 
is  liable  to  the  owner  for  his  negligence  which  causes  injury  to  the 
building.^*  As  in  other  cases  of  negligence,  the  person  seeking  to 
recover  for  injuries  caused  by  the  negligent  acts  of  an  independent 
contractor  must  show  that  the  injury  was  the  proximate  result  of 
the  negligence  in  question ;  *'  and  such  defenses  as  contributory  neg- 
ligence,** and  assumption  of  risk,*'  are  available  as  in  other  actions 
based  on  negligence.  It  has  been  held  that  where  a  contractor  does 
work  for  the  federal  government  or  for  some  lesser  governmental 
division,  under  a  contract  which  the  latter  has  authority  to  make, 
he  is  not  liable  for  any  injury,  direct  or  consequential,  to  private 
property  that  may  result  therefrom  where  the  woi;k  is  performed 
without  negligence  in  accordance  with  the  specifications.**  Accord- 
ing to  some  decisions,  the  fact  that  a  municipality,  county,  or  town, 
is  not  liable  does  not  excuse  the  contractor  for  his  negligence  in  the 
construction  of  a  public  improvement,*'  but  there  is  also  authority  to 
the  effect  that  where  a  county  is  not  liable  for  injuries  caused  by 
defects  in  its  highways,  one  who  contracts  with  it  for  the  construc- 

Wash.  631,  81  Pac.  1089,  109  A.  S.  E.  14.  Bickford  v.  Richards,  154  Mass. 

917,  1  L.R.A.(N.S.)  283.  163,  27  N.  E.  1014,  26  A.  S.  R.  224. 

10.  Winslow  V.  Commercial  Bldg.  16.  Pittsfield  Cottonwear  Mfg.  Co. 
Co.,  147  la.  238,  124  N.  W.  320,  28  v.  Pittsfield  Shoe  Co.,  71  N.  H.  522, 
L.R~A..(N.S.)  563.  And  see  General  53  Atl.  807,  60  KR.A.  116;  Thubron 
Fire  Eztingwsher  Co.  v.  Beal-Boyle  v-  Dravo  Contracting  Co.,  258  Pa.  St. 
Dry  Goods  Co.,  110  Ark.  49, 160  S.  W.  443,  86  AtL  292,  Ann.  Cas.  1914C 
889,  Ann.  Cas.  1915D  791.  252  and  note,  44  LJl.A.(N.S.)    699. 

11.  Baumeister  v.  Markham,  101  Ky.  -^^  ^^  generally,  Peoximatb  Causk. 
122,  39  S.  W.  844,  41  S.  W.  816,  72  "•  ^^  NBOUGBafCB. 

A.  S.  E.  397;  Ob^  v.  Crescent  City       1^.  See  Master  Ain)  Sebvant;  Nbg- 

I  f-'^Wt""-  '""''  ""  ^"  '''•       is"  Banner    v.    Atlantic    Dredging 
io   w  !*■  A  m .  Co-,  134  N.  T.  156,  31  N.  E.  328,  17 

o  ^^  7I?^-.T   Z'  on-^^^    o?^  L.R.A.  220,  30  A.  8.  R.  649.    See  also 

Soc.,  164  N.  Y.  30,  58  N.  E.  31,  51  SalUotte  v.  King  Bridge  Co.,  122  Fed. 

L.R.A.  241.  378,  58  C.  C.  A.  466,  65  KR.A.  620. 

IS.  Kennedy   v.   Hawkins,  54   Ore.       19.  Solberg  v.  Sehlosser,  20  N.  D. 

164,  102  Pac.  733,  25  L.RA.(N.S.)   307,  127  N.  W.  91,  30  L.R.A.(N.S.) 

606  1111. 
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tion  of  a  highway  is  not  liable  for  injuries  to  a  traveler  caused  hj 
his  leaving  an  open,  unguarded  ditch  therein  during  the  progre^ 
of  the  work,  which  made  it  unsafe  for  public  travel.'" 

42.  Injuries  after  Completion  of  Work. — The  general  rule  is  well 
established  that  an  independent  contractor  is  not  liable  for  injuries 
to  a  third  person,  occurring  after  the  contractor  has  completed  the 
work  and  turned  it  over  to  the  owner  or  employer  and  the  same 
has  been  accepted  by  him,  though  the  injury  result  from  the  con- 
tractor's failure  to  properly  carry  out  his  contract.*    WhQn  the  work 

15  finished  by  the  contractor  and  accepted  by  the  employer,  the  latter 
is  substituted  as  the  responsible  party  for  existing  defects,'  and  the 
same  rule  is,  applied  to  subcontractors  so  as  to  relieve  them  from 
liability  to  the  original  employer  where  their  work  has  been  finished 
and  accepted  by  the  original  contractor.'  The  reason  for  the  sub- 
stitution of  liability  is  found  in  the  general  doctrine  that  an  action 
for  negligence  will  not  lie  unices  the  defendant  was  under  some  duty 
to  the  injured  party  at  the  time  and  place  where  the  injury  ooeurred 
which  he  has  omitted  to  perform.*  Tho  general  rule,  however,  is 
subject  to  some  recognized  limitations  which  continue  the  liability 
of  the  contractor  even  after  he  has  parted  with  his  control  over  the 
work;  as  for  instance,  where  the  finished  work  is  a  nuisance,'  or 
where  it  is  turned  over  by  the  contractor  in  a  manner  so  negligently 
defective  as  to  be  imminently  dangerous  to  third  persons,*    Thus 

20.  Schneider  v.  CahiU  (Ky.)  127  622,  lU  Pac.  899,  32  L.R.A.(N.S.) 
S.  W.  143,  27  L.R.A.(N.S.)  1009  and  968  and  note.  A  fomuil  aeceptanoe  ia 
note.  not  neeeaaaxy  for  the  releaee  of  the 

1.  Salliotte  V.  King  Bridge  Co.,  122  contractor;  a  practical  acceptance  is 
Fe<J.  378,  58  C.  C.  A.  466,  65  L.R.A.  eufflcicut.  Memphis  Asphalt,  etc,  Co. 
620;  Memphis  Asphalt,  etc.,  Co.  v.  v.  Fleming,  96  Ark.  442,  132  S.  W. 
Fleming,  96  Ark.  442,  132  S.  W.  222,  222,  Ann.  Cas.  1912B  709;  Thornton 
Ann.  Cas.  1912B  709  and  note;  Cotter  v.  Dow,  60  Wash.  622,  111  Pac.  899, 
T.  Lindgren,  106  Cal.  602,  39  Pafi.  950,  32  L.R.A.(N.S.)  968. 
46  A.  S.  R.  255 ;  Young  v.  Smith,  ete.,  2.  See  supra,  par.  22. 
Co.,  124  Ga.  475,  52  S.  E.  765, 110  A.  3.  Bissell  v.  Boden,  34  Mo.  63,  84 
S.  R.  186,  4  Ann.  Cas.  226  and  note;  Am.  Dec.  71. 

Daugherty  v.  Heizog,  145  Ind.  255,  44  4.  Dangherty  ▼.  Heizog,  145  Ind. 
N.  E.  457,  57  A.  S.  R.  204,  32  L.R.A.  255,  44  N.  E.  457,  57  A.  S.  B.  204,  32 
837  and  note;  Vieksburg  v.  Holmes,  LJl.A.  837.  And  see  generally,  Neg- 
106  Miss.  234,  63  So.  454,  51  L.R.A.  ligencb. 

(N.S.)  469;  Wood  v.  Sloan  (N.  M.)  5.  Young  v.  Smith,  etc.,  Co.,  124 
148  Pac.  507,  L.BA.1915E  766  and  Ga.  475,  52  S.  E.  765,  110  A.  S.  B. 
note;  Curtin  v.  Somerset,  140  Pa.  St.  186,  4  Ann.  Cas.  226  and  note;  Wood 
70,  21  Atl.  224,  23  A.  S.  B.  220,  12  v.  Sloan  (N.  M.)  148  Pac.  507,  L.R.A. 
L.R.A.  322;  First  Presbyterian  Con-  1915E  766  and  note, 
gregation  v.  Smith,  163  Pa.  St.  561,  Note:  32  LJB.A.(N.S.)  973. 
30  Atl.  279,  43  A.  S.  B.  808  and  note,  6.  Young  v.  Smith,  etc.,  Co.,  124 
26  L.B.A.  504;  McCrorey  v.  Thomas,  Ga.  475,  52  S.  E.  765,  110  A.  S.  R. 
109  Va.  375,  63  S.  E.  1011,  17  Ann.  186,4  Ann.  Cas.  226  and  note;  O'Brien 
Cas.  373;  Thornton  v.  Dow,  60  Wash.  v.   American   Bridge   Co.,  110  Minn. 
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it  has  been  held  that  where  an  independent  contractor  constructs  a 
scaffold  of  great  height  and  the  work  is  done  so  defectively  that 
it  gives  way,  the  contractor  is  liable  for  an  injury  to  a  servant  of 
the  employer.'  So  the  liability  of  the  contractor  continues  where 
he  intentionally,  wilfully,  maliciously,  and  fraudulently  violates  his 
contract,  and  performs  his  work  in  such  a  manner  as  to  make  it  dan- 
gerous to  third  persons  and  then  turns  it  over  with  assurances  that 
it  is  all  right  and  safe  according  to  contract.'  It  has  been  held,  how- 
ever, that  the  act  of  the  owner  of  a  building  in  leasing  it  with  knowl- 
edge that  it  is  structurally  defective,  and  does  not  comply  with  the 
specifications  and  the  municipal  ordinances,  which  facts  could  not 
be  discovered  by  any  inspection  which  the  intending  tenants  could 
make,  operates,  whether  the  owner  discloses  the  facts  to  the  tenant 
or  not,  to  break  the  causal  connection  between  the  contractor's  wrong- 
ful acts  in  failing  to  construct  a  proper  building  and  the  injury  to 
the  tenant  through  the  fall  of  the  building  due  to  such  defects,  and 
prevents  his  being  liable  to  the  tenant  for  such  injury.*  The  mere 
fact  that  the  contractor  has  violated  his  contract  with  the  employer 
and  that  injury  thereby  results  to  a  third  person  ^oes  not  give  such 
person  any  remedy  against  the  contractor  where  the  injury  is  re- 
ceived after  the  completion  of  the  work.**  Of  course,  the  situation 
is  much  different  where  the  injury  is  sustained  by  a  party  to  the 
contract.  If  the  employer  is  injured  by  the  failure  of  the  contractor 
to  perform  his  duty,  he  may  recover  for  his  injuries  Uiough  the  work 
has  been  finished  and  accepted.**  In  an  action  by  the  employer 
against  the  contractor  for  a  failure  to  perform  the  contract,  the  con- 
tract  is  the  measure  of  the  rights  of  the  parties.  If  the  contractor 
"guarantees"  the  workmanship,  he  may  be  liable  though  he  exei^ 
cised  the  best  of  his  skill  and  though  the  bad  work  crept  in  without 
his  knowledge.** 

364, 125  N.  W.  1012, 136  A.  S.  R.  503,  255,  44  N.  E.  457,  57  A.  S.  R.  204, 

32  L.R.A.(N.S.)  980;  Wood  v.  Sloan,  32  L.R.A.  837;  Curtin  v.  Somerset,  140 

(N.  M.)   148  Pac.  507,  L.R.A.1915E  Pa.  St.  70,  21  Atl.  224,  23  A.  S.  R. 

766  and  note.  220,  12  L.R.A.  322. 
Note:  32  L.R.A.(N.S.)  972.  11.  First    Presbyterian     Congrega- 

7.  Devlin  v.  Smith,  89  N.  Y.  470,  42  tion  v.  Smith,  163  Pa.  St.  561,  30  AtL 
Am.  Rep.  311.  279,  43  A.  S.  R.  808,  26  L.R.A.  504. 

8.  Note:  Ann.  Gas.  1912B  710.  12.  Lambert    v.    Jenkins,    112    Va. 

9.  Miner  v.   McNamara,   81   Conn.  376,  71  S.  E.  718,  Ann.  Cas.  1913B 
690,  72  AtL  138,  21  L.R.A.(N.S.)  477.  778. 

10.  Dangfaerty  v.  Herzog,  145  Ind. 
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IV.  Government  of  Indians 

y.  Indian  Dbfbbdations 


L  Introductory 

1.  Wbo  are  Indians 

2.  Adoption  into  Tribe 

XL  SUtus,  Rights  and  Disabilities  of  Indians 

Asa  Ck>iiiiioiiv>  Boot 

3.  Relation  in  General  to  Federal  CtoTemment    - 

4.  Indian  Tribe  as  a  Nation 

5.  Indian  Tribe  as  a  State 

6.  Self -government 

7.  Treaties  with  Indians 

8.  Wars  with  Indians 

As  lytDTTOinuM 

9.  Citizenship 

10.  Operation  of  Fourteenth  Amendment 

11.  Effect  of  Acquiring  Citizenship 

12.  Constitutiona]  Protection  of  I^operty 

13.  Capacity  to  Contract 

14.  Right  to  Sue  in  Federal  Courts 

15.  Right  to  Sue  in  State  Courts 

16.  Right  of  Inheritance 

17.  Marriage  and  Divorce  under  Indian  Lava 

18.  School  Privileges 

in.  Indian  Lands 

19.  Nature  of  Indian  Title 

20.  General  Power  of  Alienation  by  Indians 

21.  Alienation  by  United  States 

22.  Rights  of  Indians  in  Standing  Timber 
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23.  Development  of  Mineral  Rights 

24.  State  Taxation  of  Indian  Lands 

25.  Indian  Allotments 

26.  Alienation  by  Allottee;  Estoppel 

27.  t'ower  to  Impose  Restrictions  on  Alienaiioa 

28.  Effect  of  Restrictions  on  Alienation 

29.  Extinguishment  of  Indian  Title 

IV.  GoTernment  ot  Indians 

Fedbbaii  Jubisdioxioh 

30.  In  General 

31.  Exercise  of  Power 

32.  Construction  of  L^^lation 

33.  What  Is  Indian  Country 

34.  Termination  of  Federal  Jniisdictiod 

State  JuiusDicmoir 

35.  Reservation  Indians 

36.  Police  Power 

37.  Indians  Living  Apart  from  Tribe 

JuBiSDionoN  oi>  Canats  bt  ob  aoaihst  Iitdian-s  ob  on  Indian  Lanm 

38.  Crimes  on  Indian  Lands  by  One  Indian  against  Another 

39.  Crimes  on  Indian  Lands  by  Others  than  Indians 

40.  Crimes  Committed  off  Reservation  by  or  against  Indians 

41.  Procedure , 

ReQUIjATION  or  COUHEBCB  with  iHSiAHS 

42.  Extent  of  Power  Vested  in  Congress 

43.  R^ulation  of  Liquor  Tra£Bc 

V.  Indian  Depredations 

44.  Liability  of  United  States  in  General 
46.  Definition  of  Tribe,  Band,  and  Nation 

46.  Requirement  of  Amity 

47.  Citizenship  of  Claimant 

48.  Proceedings 

I.  Introductobt 

1.  Who  Are  Indians. — No  precise,  all-inclusive  definition  of  "Indi- 
ans" has  been  attempted  by  the  courts  or  by  Congress.  On  the  ground 
that  the  term  is  one  descriptive  of  race,  it  has  been  decided  that  a 
white  man  or  a  negro,  who  is  adopted  into  an  Indian  tribe,  does  not 
thereby  become  an  Indian  within  the  meaning  of  a  statute  which 
provides  that  the  jurisdiction  of  the  federal  courts  shall  not  extend 
to  crimes  committed  by  one  Indian  t^ainst  the  petrson  or  property 
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of  another  Indian.*  The  people  of  the  pueblos,  although  sedentary 
rather  than  nomadic  in  tiieir  inclinations,  and  disposed  to  peace 
and  industry,  are  nevertheless  Indians  in  race,  customs,  and  domestic 
government,*  though  it  has  been  held  that  they  are  not  an  Indian 
tribe  within  the  meaning  of  an  early  statute  which  prohibited  the 
settlement  of  white  persons  on  Indian  lands.*  By  statute  the  term 
"Indian"  has  been  declared  to  include  the  aboriginal  races  inhabit- 
ing Alaska  when  annexed  to  the  United  States,  and  their  descend- 
ants of  the  whole  or  half  blood.*  While  the  word  "colored"  has  been 
considered  as  including  persons  of  Indian  blood  as  well  as  of  African 
ancestry,  the  prevailing  opinion  would  appear  to  be  that  it  has  ref- 
erence merely  to  the  latter  class.'  The  civil  status  of  one  bom  of 
an  Indian  mother  and  a  white  father  who  is  a  citizen  of  the  United 
States  follows  that  of  the  father,*  but  an  illegitimate  child,  bom  of 
an  Indian  and  a  colored  woman,  takes  the  status  of  his  mother.' 
The  term  "mixed  blood  Indian"  does  not  refer  only  to  those  of  half 
white  or  more  than  half  white  blood,  but  includes  every  Indian  hav- 
ing an  identifiable  admixture  of  white  blood,  however  small.' 

2.  Adoption  into  Tribe. — There  is  no  doubt  but  that  a  person  not 
a  member  of  an  Indian  tribe  may  be  made  such  by  adoption,  and, 
generally  speddng,  an  adoption  into  a  tribe  has  the  effect  of  bestowing 
on  the  person  adopted  the  privileges  and  immunities  of  the  other 
members  of  the  tribe,  and  subjects  him  to  the  laws  and  usages  of 
the  tribe.*  Citizenship  by  adoption,  however,  does  not  necessarily 
extend  to  or  invest  in  Uie  new  citizen  a  personal  or  individual  interest 
in  the  common  property  of  the  nation;  the  existence  and  extent  of 
such  interest  depend  on  the  laws  of  the  particular  tribe,  and  under 
the  policy  of  some  tribes,  notably  the  Cherokees,  citizenship  and 
commund  ownership  are  distinct  things.**  The  fact  that  a  citizen 
of  the  United  States  has  become  a  member  of  an  Indian  tribe  by 
adoption  does  not  in  itself  cancel  his  citizenship,  but  on  the  contrary 
he  continues  to  be  a  citizen  of  the  United  States  as  well  as  a  member 

1.  United  States  v.  Rogers,  4  Ho-w.       6.  State  v.  Nicholls,  61  Wash.  142, 
567,  11  U.  S.   (L.  ed.)   1105;  West-  112  Pao.  269,  Ann.  Cas.  1912B  1088. 
moreland  v.  United  States,  155  U.  S.      7.  Alberty  v.  United  States,  162  U. 
545,  15  S.  Ct  243,  39  U.  S.  (L.  ed.)    S.  499, 16  S.  Ct.  864,  40  U.  S.  (L.  ed.) 
255;  Alberty  v.  United  States,  162  U.  1051. 

S.  499, 16  S.  a.  864, 40  U.  S.  (L.  ed.)  8.  United    States   v.   Detroit   First 

1051.  Nat.  Bank,  234  U.  S.  245,  34  S.  Ct. 

2.  United  States  v.  Sandoval,  231  846,  58  U.  S.  (L.  ed.)  1298;  State  v. 
U.  S.  28,  34  S.  Ct.  1,  58  U.  S.  (L.  ed.)  Nicholls,  61  Wash.  142,  112  Pac.  269, 
107.  Ann.  Caa.  1912B  1088. 

3.  United  States  v.  Joseph,  94  U.  S.  9.  Cyr  v.  Walker,  29  Okla.  281, 116 
614,  24  U.  S.  (L.  ed.)  295.  Pac.  931,  35  L.RJl.(N.S.)  795. 

4.  United  States  v.  Detroit  First  10.  Red  Bird  v.  United  States,  203 
Nat.  Bank,  234  U.  S.  245,  34  S.  Ct.  U.  S.  76,  27  S.  Ct  29, 51 U.  8.  (L.  ed.) 
846,  58  U.  S.  (L.  ed.)  1298.  96. 

6.  Note:  Ann.  Cas.  1912D  458  et  seq. 
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of  the  tribe.*^  Congress,  in  the  exercise  of  its  power  to  govern  and 
protect  the  Indians/'  may  regulate  and  control  the  adoption  of 
persons  into  the  tribe,  and  where  by  statute  the  commissioner  of 
Indian  affairs,  under  the  direction  of  the  secretary  of  the  interi<» 
and  agreeably  to  such  regulations  as  the  President  may  pFescribe,  htf 
been  given  the  management  of  all  Indian  affairs  and  of  all  matters 
arising  out  of  the  Indian  relations,  it  is  within  the  power  of  the 
department  of  the  interior  to  prescribe  a  regulation  that  the  adoption 
of  a  person  into  an  Indian  tribe  must  be  approved  by  the  Indian 
office  to  be  valid.^'  An  Indian  nation  may  withdraw  the  citizenship 
which  it  has  conferred  by  adoption,  and  such  withdrawal  destroys 
all  personal  rights  founded  on  the  mere  status  created  by  the  grant 
of  citizenship.^*  It  has  been  held  that  the  custom  of  Indians,  which 
makes  one  caring  for  an  abandoned  child  its  adopted  parent,  and 
gives  to  it  all  rights  and  privileges  of  a  natural  cdiild,  will  not  be 
recognized  in  a  state  court  as  an  adoption,  for  the  reason  that  adop- 
tion is  a  right  purely  statutory, — a  right  which  is  contrary  to  natural 
law  and  thus  is  differentiated  from  the  right  of  marriage  and  divorce 
by  tribal  custom.** 

n.  Status,  Eights  and  Disabilities  of  Indians 

As  Collective  Body 

3.  Relation  in  General  to  Federal  Government. — ^In  a  general  way 
it  may  be  said  that  the  recognized  relation  between  the  government 
and  the  Indians  is  that  of  a  superior  and  an  inferior,  whereby  the 
latter  is  placed  under  the  care  and  control  of  the  former.**  The 
condition  of  the  Indians  and  Indian  tribes  within  the  limits  of  the 
United  States  is  anomalous.  The  tribes,  though  in  certain  respects 
regarded  as  possessing  the  attributes  of  nationality,  are  held  to  be  not 
foreign,  but  domestic  dependent  nations  or  communities.*'    From  the 

11.  RofE  V.  Bumey,  168  U.  S.  218,  203,  14  XS.  S.  (L.  ed.)  905;  Choctaw 
18  S,  Ct.  60,  42  U.  S.  (L.  ed.)  442;  Nation  v.  United  States,  119  U.  S.  1, 
Cyr  V.  Walker,  29  Okla.  281,  116  Pac.  7  S.  Ct.  75,  30  U.  S.  (L.  ed.)  306; 
931,  35  L.R.A.(N.S.)  795.  United  States  v.  Thomas,  151  U.  S. 

12.  See  infra,  par.  30-33.  577,  14  S.  Ct.  426,  38  U.  S.  (L.  ed.) 

13.  United  States  v.  Hitchcock,  205  276;  Matter  of  HefE,  197  U.  S.  488, 
U.  S.  80,  27  S.  Ct.  423,  51  U.  S.  (L.  25  S.  Ct.  506,  49  U.  S.  (L.  ed.)  848; 
ed.)  718.  Howell  v.  Fountain,  3  Qa.  176,  46  Am. 

14.  Roff  V.  Bumey,  168  U.  S.  218,  Dec.  415. 

18  S.  Ct.  60,  42  U.  S.  (L.  ed.)  442.  17.  Cherokee  Nation  v.  Georgia,  5 

15.  Non-she-po  ▼.  Wa-win-ta,  37  Pet.  1,  8  U.  S.  (L.  ed.)  25;  Woroeatei 
Ore.  213,  62  Pac.  15,  82  A.  S.  R.  749.  v.  Georgia,  6  Pet.  515,  8  U.  S.  (L.  ed.) 
As  to  the  validity  of  marriage  and  di-  483;  United  States  v.  Coxe,  18  How. 
vorce  in  accordance  with  Indian  cus-  100,  15  U.  S.  (L.  ed.)  299;  Ez  parts 
torn,  see  infra,  par.  17.  Crow  Dog,  109  U.  S.  556,  3  S.  Ct.  396; 

16.  Chouteau   v.   Molony,  16  How.  27  U.  S.  (L.  ed.)  1030;  Elk  v.  Wit 
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b^^ming  of  the  government  tbey  have  been  treated  as  "wards  of 
the  nation,"  "in  a  state  of  pupilage,"  "dependent  political  communi- 
ties," holding  such  relations  to  the  general  government  that  they  and 
their  country  are  considered  by  foreign  nations,  as  well  as  by  this 
country,  as  being  so  completely  under  the  sovereignty  and  dominion  of 
the  United  States  that  any  attempt  to  acquire  their  lands,  or  to  form 
a  political  connection  with  them,  would  be  considered  by  all  as  an 
invasion  of  our  territory  and  an  act  of  hostility.*^ 

4.  Indian  Tribe  as  a  Nation.— Strictly  speaking,  the  North  Ameri- 
can Indians  do  not,  and  never  have,  constituted  "nations"  as  that 
word  is  used  by  writers  on  international  law,  although  in  a  great 
number  of  treaties  they  are  designated  as  "nations"  as  well  as  tribes.^' 
The  word  "nation"  as  ordinarily  used  presupposes  or  implies  an  inde- 
pendence of  any  other  sovereign  power  more  or  less  absolute,  an  organ- 
ized govenmient,  recognized  officials,  a  system  of  laws,  definite  bound- 
aries, and  the  power  to  enter  into  negotiations  with  other  nations. 
These  characteristics  the  Indians  have  possessed  only  in  a  limited 
degree,  land  when  used  in  connection  with  them,  especially  in  their 
original  state,  there  must  be  applied  to  the  word  "nation"  a  defi- 
nition which  indicates  little  more  than  a  large  tribe  or  a  group  of 
affiliated  tribes  possessing  a  common  government,  language,  or  racial 
origin,  and  acting,  for  the  time  being,  in  concert.  Owing  to  the  nat- 
ural infirmities  of  the  Indian  character,  their  nomadic  habits,  and 
lack  of  mental  training,  they  have  as  a  rale  shown  a  total  want  of 
that  cohesive  force  necessary  to  the  making  up  of  a  nation  in  the 

kins,  112  IT.  8.  94,  5  8.  Ct  41,  28  U.  Cherokee  Nation  v.  Southern  Kansas 

S.  (L.  ed.)  643;  United  SUtes  v.  Ea-  R.  Co.,  135  U.  S.  641, 10  S.  Ct.  965,  34 

gama,  118  U.  S.  375,  6  S.  Ct.  1109,  U.  S.  (L.  ed.)  295;  Felix  v.  Patrick, 

30  U.  S.  (L.  ed.)  228;  Choctaw  Nation  145  U.  S.  317, 12  S.  Ct.  862,  36  U.  S. 

▼.  United  SUtes,  119  U.  S.  1,  7  S.  Ct.  (L.  ed.)   719;   Stephens  ▼.  Cherokee 

75,  30  U.  S.   (L.  ed.)   306;  Atlantic,  Nation,  174  U.  S.  445,  19  S.  Ct.  722, 

etc.,  R.  Co.  y.  Mingos,  165  U.  S.  413,  43  U.  8.  (L.  ed.)  1041;  United  States 

17  S.  Ct  348,  41  U.  8.  (L.  ed)  770;  v.  Choctaw  Nation,  179  U.  S.  494,  21 

RoflE  V.  Buraey,  168  U.  S.  218, 18  S.  Ct.  S.  Ct.  149,  45  U.  S.  (L.  ed.)  291;  State 

60,  42  U.  S.  (L.  ed.)  442;  Jones  v.  v.  CampbeU,  53  Minn.  354,  55  N.  W. 

Meehan,  175  U.  S.  1,  20  S.  Ct.  1,  44  553,  21  L.R.A.  169. 
U.  S.  (L.  ed.)   49;  United  States  v.       19.  Cherokee  Nation  v.  C^rgia,  5 

ffickert,  188  U.  S.  432,  23  S.  Ct.  478,  Pet.  1,  8  U.  S.   (L.  ed.)   25;  United 

47  U.  S.  (L.  ed.)  532;  United  States  States  v.  Kagama,  118  U.  S.  375,  6  S. 

▼.  Sandoval,  231  U.  S.  28,  34  8.  Ct  Ct  1109,  30  U.  S.  (L.  ed.)  228;  Choc- 

1,  58  U.  S.  (L.  ed.)   l07;  Ke-tnc-e-  taw  Nation  v.  United  States,  119  U.  S. 

mnn-gnah  v.  McClnre,  122  Ind.  541,  23  1,  7  8.  Ct  75,  30  U.  S.  (L.  ed.)  306; 

N.  £.  1080,  7  L.RA.  782;  Goodell  v.  Stephens  v.  Cherokee  Nation,  174  U. 

JaekBon,  20  Johns.  (N.  T.)  693,  11  S.  445, 19  S.  Ct.  722,  43  U.  S.  (L.  ed.) 

Am.  Dee.  361.  1041;  Montoya  v.  United  States,  180 

18.  Ckorokee  Nation  t.  Georgia,  5  U.  8.  261,  21  S.  Ct.  358,  45  U.  S. 

Pet:  1,  8  U.  8.  (L.  ed.)   25;  United  (L.  ed.)  521;  Roche  v.  Washington,  19 

States  V.  Kagama,  118  U.  8.  375,  6  S.  Ind.  53,  81  Am.  Deo.  376. 
Ot   1109,   30  U.   S.    (L.   ed.)    228; 
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ordinaiy  sense  of  the  word."  For  this  reason  it  has  been  held  that 
a  tribe  is  not  a  nation  in  the  sense  that  its  lavs  will  be  recognized 
in  a  state  by  international  comity.^  And  it  is  not  such  a  sovereign 
nation  as  to  prevent  the  right  of  eminent  domain  within  its  terri- 
tory from  being  exercised  without  its  consent  by  the  United  States 
on  just  compensation  being  made  to  the  owner.* 

5.  Indian  Tribe  as  a  State. — ^Indian  tribes  are  not  foreign  states, 
or  states  of  the  United  States,  within  the  meaning  of  the  section 
of  the  constitution,  which  extends  the  judicial  power  to  controversies 
between  two  or  more  states,  between  a  state  and  citizens  of  another 
state,  between  citizens  of  different  states,  and  between  a  state  or  the 
citizens  thereof  and  foreign  states,  citizens  or  subjects.'  Nevertheless, 
they  are,  in  a  certain  domestic  sense  and  for  certain  municipal 
purposes,  distinct  political  communities  as  long  as  the  tribal  relation 
is  preserved,  and  tiiey  have  been  uniformly  so  treated  since  the  settle- 
ment of  this  country  and  throughout  its  history,  and  numerous  trea- 
ties made  with  them  recognize  tibem  as  a  people  capable  of  maintain- 
ing the  relations  of  peace  and  war,  of  being  responsible,  in  their 
political  character,  for  any  violation  of  their  engagements,  or  for  any 
figgression  committed  on  the  citizens  of  the  United  States  by  any 
individual  o!  their  community.* 

6.  Self-government. — ^In  conformity  with  the  theory  that  the  tribes 
are  distinct  political  societies,  they  have  been  recognized  by  the  United 
States  as  having  the  right*  to  make  all  laws  and  regulations  for  the 
government  and  protection  of  their  persons  and  property,  not  incon- 
sistent with  the  constitution  and  laws  of  the  United  States.'    In  the 

20.  Montoya  v.  United  States,  180  4.  Woreestcr  v.  Georgia,  6  Pet.  515, 

U.  S.  261,  21  S.  Ct.  358,  45  U.  S.  8  U.  S.  (L.  ed.)  483;  Holden  v.  Joy, 

(L.  ed.)  521.  17  WaU.  211,  21  U.  S.  (L.  ed.)  523; 

1.  Roche  V.  Washington,  19  Ind.  53,  Elk  v.  Wilkins,  112  U.  S.  94,  5  S.  Ct. 
81  Am.  Dec.  376.  41,  28  U.  S.  (L.  ed.)  643;  Stephens  v. 

2.  Cherokee  Nation  v.  Southern  Cherokee  Nation,  174  U.  S.  445,  19  S. 
Kansas  R.  Co.,  135  U.  S.  641, 10  S.  Ct.  Ct.  722,  43  U.  S.  (L.  ed.)  1041;  Cher- 
965,  34  U.  S.  (L.  ed.)  295.  okee  Nation  v.  Hitchcock,  187  U.  S. 

3.  Cherokee   Nation   v.    Georgia,    5  294,  23  S.  Ct  115,  47  U.  S.  (L.  ed.) 
Pet.  1,  8  U.  S.  (L.  ed.)  25;  Worcester  183;  Non-she-po  v.  Wa-win-ta,  37  Ore. 
V.  Georgia,  6  Pet.  515,  8  U.  S.  (L.  cd.)  213,  62  Pac  15,  82  A.  S.  B.  749. 
483;  Holden  V.  Joy,  17  WaU   211,  21  5.  Cherokee   Nation   v.   Georgia,   5 

K«^i  llfn  I  ^75%  S  a  U09"  ^«*-  ^'  8  ^-  S-  (^  *^>  25;  Wor^est- 
^^?^\t     a\  ^r  /V   /      V  *•    '  er  V.  Georgia,  «  Pet.  515,  8  U.  S.  (L. 

75,  30  U.  S.  (L.  ed.)  30«;  Stephens  v.  ^"Z'  ^^'  ^  }{'  ^-   ^^J^)   }^^l' 

Cherokee  Nation,  174  U.  S.  446, 19  S.  ^?'^,^-  ^'^.^^^-  ^^'  ^^  ?'  ^• 

Ct.  722,  43  U.  S.  (L.  ed.)  1041;  Roche  ^^-  ^a-)    '30;  United  States  v.  Coxe, 

V.  Washington,  19  Ind.  53,  81  Am.  Dec.  ^  How.  100,  15  U.  S.  (L.  ed.)  299; 

376:   Ke-tnc-e-mun-gnah   v.   McClure,  Scott  v.  Sandford,  19  How.  393,  IS'U. 

122  Ind.  541,  23  N.  E.  1080,  7  L.R.A.  S.  (L.  ed.)  691;  United  States  v.  Jo- 

'782.  seph,  94  U.  S.  614,  24  U.  S.  (L.  ed.) 
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exercise  of  this  power,  conditions  may  be  attached  to  the  presence 
within  the  borders  of  the  tribal  territory  of  persons  who  otherwise 
would  not  be  entitled  to  remain  therein,  and  a  permit  tax  imposed 
by  the  tribe  on  the  live  stock  of  such  persons  on  Indian  lands  does 
not  violate  any  rights  guaranteed  by  the  federal  constitution.*  This 
right  of  self-government  is  not  lost  merely  by  submitting  to  the 
protection  of  the  United  States  and  agreeing  that  Congress  shall 
manage  the  affairs  of  the  tribe.'  Unquestionably,  however,  the  dura- 
tion of  the  right  is  a  question,  not  of  abstract  right,  but  of  public 
policy,  and  it  is  within  the  power  of  Congress  to  assume  full  control 
over  them  and  their  affairs  whenever  it  seems  wise  to  do  so.*  Thus 
of  late  years  a  new  poUcy  has  found  expression  in  the  legislation  of 
Congress, — a  policy  which  looks  to  the  breaking  up  of  tribal  rela- 
tions, the  establishing  of  the  separate  Indians  in  individual  homes, 
free  from  national  guardianship  and  charged  with  all  the  rights  and 
obligations  of  citizens  of  the  United  States.  Of  the  power  of  the 
government  to  carry  out  this  policy  there  can  be  no  doubt.  It  is 
under  no  constitutional  obligation  to  continue  perpetually  the  rela- 
tionship of  guao'dian  and  ward.  It  may  at  any  time  abandon  its 
guardianship  and  leave  the  ward  to  assume  and  be  subject  to  all  the 
privil^es  and  burdens  of  one  sui  juris.  And  it  is  for  Congress  to 
determine  when  and  how  that  relationship  of  guardianship  shall  be 
abandoned.  It  is  not  within  the  power  of  the  courts  to  overrule  the 
judgment  of  Congress.* 

7.  Treaties  with  Indians. — ^In  the  early  dealings  of  the  federal 
government  with  the  Indian  tribes  they  were  recognized  as  possess- 
ing the  attributes  of  nations  to  the  extent  that  treaties  were  made 
with  tbem.^*    Such  a  conneotion  did  not  transcend  the  treaty-making 

295;  Ez  parte  Crow  Dog,  109  U.  S.  7.  Worcester  v.  Georgia,  6  Pet.  515, 

556,  3  S.  Ct.  396,  27  U,  S.  (L.  ed.)  8  U.  S.  (L.  ed.)  483. 

1030;  Elk  v.  Wilkins,  112  U.  S.  94,  5  8.  Worcester  v.  Georgia,  6  Pet.  515, 

8.  Ct.  41,  28  U.  S.  (L.  ed.)  643;  United  8  V.  S.  (L,  ed.)  483;  Atlantic,  etc.,  R. 

States  V.  Kagama,  118  U.  S.  375,  6  S.  Co.  v,  Mingus,  165  U.  S.  413, 17  S.  Ct. 

Ct.  1109,  30  U.  S.  (L,  ed.)  228;  Lucas  348,  41  U.  S.  (L.  ed.)  770;  Gritts  v. 

T.  United  States,  163  U.  S.  612,  16  8.  Fisher,  224  U.  S.  640,  32  S.  Ct.  580,  56 

Ct.  1168,-41  U.  S.  (L.  ed.)  282;  At-  U.  8.  (L.  ed.)  928;  United  States  v. 

lantic,  etc.,  R.  Co.  v.  Mingus,  165  U.  8.  Lane,  232  U.  S.  598,  34  S.  Ct  449, 

413,  17  8.  Ct.  348,  41  U.  S.  (L.  ed.)  58  U.  S.  (L.  ed.)  748.    See  also  infra, 

770;  Roff  V,  Bumey,  168  U.  S.  218, 18  par.  30-33. 

8.  Ct  60, 42  U.  8.  (L.  ed.)  442;  Stcph-  9.  Matter  of  Hefl,  197  U.  S.  488,  25 

ma  V.  Cherokee  Nation,  174  U.  8.  446,  8.  Ct.  506,  49  U.  S.  (L.  ed.)  848;  Unit- 

19  S.  Ct.  722,  43  U.  8.  (L.  ed.)  1041;  ed  States  v.  Celestine,  215  U.  8.  278, 

Morris  v.  Hitchcock,  194  U.  8.  384,  24  30  8.  Ct.  93,  54  U.  8.  (L.  ed.)  195; 

8.  Ct  712,  48  U.  8.   (L.  ed.)   1030;  United  States  v.  Sandoval,  231  U.  8. 

Gritts  V.  Fisher,  224  U.  S.  640,  32  S.  28,  34  8.  Ct  1,  58  U.  S.  (L.  ed.)  107. 

Ct.  580,  56  U.  S.  (L.  ed.)  928.  10,  Worcester   v.    Georgia,   6   Pet 

6.  Morris  v.  Hitchcock,  194  U.  S.  515,  8  U.  8.  (L.  ed.)  483;  Holden  v. 

384,  24  8.  Ct  712,  48  U.  S.  (L.  ed.)  Joy,  17  WaH.  211,  21  U.  8.  (L.  ed.) 

1030  523;  United  States  v.  43  Gallons  ol 
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power  of  the  government,**  tiie  power  to  make  treaties  with  the 
Indians  being  declared  to  be  co-extensive  with  the  power  to  make 
treaties  with  foreign  nations.*'  However,  the  plenary  power  of  Con- 
gress over  the  Indian  tribes  and  tribal  property  cannot  be  limited 
by  treaties  so  as  to  prevent  repeal  or  amendment  by  a  later  statute; 
the  tribes  being  regarded  as  dependent  nations,  treaties  with  them 
are  looked  on  not  as  contracts,  but  as  public  laws  which  can  be  abro- 
gated at  the  will  of  the  United  States.*'  Because  of  the  unequal  situa- 
tion of  the  contracting  parties,  the  language  used  in  treaties  with 
the  Indians  should  never  be  construed  to  their  prejudice.  If  any 
words  are  susceptible  of  a  more  extended  meaning  than  their  plain 
import,  as  connected  with  the  tenor  of  the  treaty,  they  should  be 
considered  as  used  only  in  the  latter  sense.**  In  general,  the  treaty 
must  be  construed,  not  according  to  the  technical  meaning  of  its  words, 
but  in  the  sense  in  which  they  would  naturally  be  understood  by  the 
Indians;  *'  but  the  courts  cannot  disregard  the  obvious,  palpable 
meaning  of  a  treaty  because  that  meaning  may  work  injustice  to  the 
Indians.**  In  1871,  Congress  by  statute  declared  its  intention  there- 
after to  make  the  Indian  tribes  amenable  directly  to  the  power  and 
authority  of  the  laws  of  the  United  States  by  the  immediate  exercise 
of  its  legislative  power  over  them,  instead  of  by  treaty  as  customarily 
done  theretofore.*' 

Whiskey,  93  U.  S.  188,  23  U.  S.  (L.  14.  Worcester  v.  Georgia,  6  Pet 
ed.)  846;  Choctaw  Nation  v.  United  515,  8  U.  S.  (L.  ed.)  483;  Choctaw  Na- 
States,  119  U.  S.l,  7  S.  Ct.  75,  30  U.  tion  v.  United  States,  119  U.  S.  1,  7 
S.  (K  ed.)  306;  Wiggan  v.  Conolly,  S.  Ct.  75,  30  U.  S.  (L.  ed.)  306;  Unit- 
163  U.  S.  56, 16  S.  Ct.  914,  41  U.  S.  ed  States  v.  Choctaw  Nation,  179  U.  S. 
(L.  ed.)  69;  Stephais  v.  Cherokee  Na-  494,  21  S.  Ct.  149,  45  U.  S.  (L.  ed.) 
tion,  174  U.  S.  445,  19  S.  Ct.  722,  43  291. 

U.  S.  (L.  ed.)  1041;  Matter  of  Heff,  16.  Choctaw  Nation  t.  United  States, 
197  U.  S.  488,  25  S.  Ct.  506,  49  U.  S.  119  U.  S.  1,  7  S,  Ct.  75,  30  U.  S.  (L. 
(L.  ed.)  848;  Utah  Mining,  etc.,  Co.  ed.)  306;  Jones  v.  Meehan,  175  U.  S. 
V.  Dickert,  etc.,  Sulphur  Co.,  6  Utah  1,  20  S.  Ct.  1,  44  U.  S.  (L.  ed.)  49; 
183,  21  Pac.  1002,  5  L.R.A.  259.  Matter  of  Heflf,  197  U.  S.  488,  25  S. 

11.  Worcester  V.  Georgia,  6  Pet.  515,  Ct.  506,  49  U.  S.  (L.  ed.)  848;  United 
8  U.  S.  (L.  ed.)  483;  Utah  Mining,  States  v.  Winans,  198  U.  S.  371,  25  S. 
etc.,  Co.  V.  Dickert,  etc..  Sulphur  Co.,  Ct  662,  49  U.  S.  (L.  ed.)  1089;  Win- 
6  Utah  183,  21  Pac.  1002,  5  L.R.A.  259.  ters  v.  United  States,  207  U.  S.  564, 

12.  United  States  v.  43  GaUons  of  28  S.  Ct  207,  52  U.  S.  (L.  ed.)  340; 
Whiskey,  93  U.  S.  188,  23  U.  S.  (L.  Starr  ▼.  Long  Jim,  227  U.  S.  613,  33 
ed.)  846.  S.  Ct  368,  57  U.  S.   (L.  ed.)   670; 

13.  The  Cherokee  Tobacco,  11  Wall.  Allen  County  v.  Simons,  129  Ind.  193, 
616,  20  U.  S:  (L.  ed.)  227;  Stephens  28  N.  E.  420, 13  L.R.A.  512  and  note. 
V.  Cherokee  Nation,  174  U,  S.  445,  19       16.  United  States  v.   Choctaw  Na- 
S.  Ct.  722,  43  U.  S.   (L.  cd.)   1041;  tion,  179  U.  S.  494,  21  S.  Ct.  149,  45 
Lone  Wolf  v.  Hitchcock,  187  U.  S.  553,  U.  S.  (L.  cd.)  291. 

23  S.  Ct  216,  47  U.  S.  (L.  ed.)  299;  17.  Cherokee  Nation  v.  Hitchcock, 
Choate  v.  Trapp,  224  U.  S.  665,  32  S.  187  U.  S.  294,  23  S.  Ct  115,  47  U.  S. 
Ct.  565,  56  U.  S.  (L.  ed.)  941.  (L.  ed.)  183. 
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8.  Wars  with  Indians. — ^The  numerous  treaties  made  with  the 
Indians  by  the  United  States  recognize  them  as  a  people  capable  of 
maintaining  the  relations  of  peace  and  war,  of  being  responsible  in 
their  political  character  for  any  violation  of  their  engagements,  or  for 
any  aggression  committed  on  the  citizens  of  the  United  States  by 
any  individual  of  their  community.**  "When  engaged  in  wax  against 
the  whites,  they  have  never  been  treated  as  rebels,  subject  to  the  law 
of  treason,  but,  on  the  contrary,  have  always  been  regarded  and 
treated  as  separate  and  independent  nations,  entitled  to  the  rights 
of  ordinary  belligerents,  and  subject  to  no  other  penalties."  But 
while,  as  between  the  United  States  and  other  ci^ized  nations,  a 
formal  declaration  of  war  is  required,  no  such  act  is  necessary  to 
constitute  a  state  of  war  with  an  Indian  tribe;  the  fact  that  Indians 
are  engaged  in  acts  of  general  hostility  to  settlers,  especially  if  the 
government  has  deemed  it  necessary  to  dispatch  a  military  force  for 
their  subjugation,  is  sufficient  to  constitute  a  state  of  war.***  Many 
of  the  treaties  contain  not  only  a  promise  to  abstain  from  hostilities, 
but  also  a  specific  stipulation  that,  in  case  of  a  breach  of  such  prom- 
ise, compensation  shall  be  made  out  of  the  tribal  funds,  or  otherwise.* 
Such  an  agreement,  it  seems,  will  not  impose  a  liability  on  tribes  in 
amity  with  the  United  States  for  the  acts  of  an  independent  band, 
strong  enough  to  defy  the  authority  of  the  tribe,  although  it  would 
not  be  inequitable  to  hold  the  tribe  for  individual  members  whom 
it  was  able,  but  had  failed,  to  control.* 

A$  Individuala 

9.  Citizenship. — ^An  Indian  is  not,  by  virtue  of  his  membership 
in  a  tribe  residing  within  the  limits  of  this  coimtry,  a  citizen  of  the 
United  States,  nor  can  he  put  off  his  alien  and  dependent  condition 
at  his  own  wiU,  without  the  action  or  assent  of  the  United  States.' 
But  he  may,  like  the  subject  of  any  other  foreign  government,  be 
naturalized  by  the  authority  of  Congress,  and  become  a  citizen  of  a 
state  and  of  tiie  United  States;  *  and  many  Indians  have  been  made 

18.  Oierokee  Nation  v.  Georgia,  6  S.  291, 16  S.  Ct.  495,  40  U.  S.  (L.  ed.) 

Pet.  1,  8  U.  S.  (L.  ed.)  25;  Worcester  703.  „.    ,„  ,„„  „ 

T.  Georgia,  6  Pet.  515,  8  U.  S.  (L.  ed.)  ^  2.  Montoya  v.  Umted  States,  180  U. 

483;  Montoya  v.  Uiited  Stotes,  180  f.  261,  21  S.  a.  358,  45  U.  8.  (L.  ed.) 

U.  8.  261,  21  S.  Ct  358,  45  U.  S.  (L.  o21.  «     j«  _.   io  ti        ono 

•d.)  521;  GoodeH  v.  Jactoon,  20  Johns.  ,  A^^  a^' J?SA?k  v^lS 
ryj  ■%r\  «oo  n  a«.  -n^  (Wi  15  U.  S.  (L.  ed.)  691;  hik  v.  WilKins, 

^o  i  ??'  ^        M  m  -.    112  U.  S.  94,  5  8.  Ct.  41,  28  U.  S.  (L. 

,3  ?*'^r^«"^Ao;  ^T^^  ed.)  643;  Alien  County  v.  Simoris,  129 
122  Ind.  541,  23  N.  B.  1080,  7  LJI.A.  j^l  ^gg'  23  n.  E.  420,  13  L.R.A.  512; 

782.  GoodeU  v.  Jackson,  20  Johns.  (N.  Y.) 

20.  Montoya  v.  United  States,  180  593  n  Am.  Dec.  351. 

U.  S.  261,  21  8.  Ct  358,  46  U.  8.  (L.      Note:  84  Am.  Dec.  211. 

ed.)  521.  4.  Scott  v.  Sandford,  19  How.  398; 

1.  Leighton  t.  United  States,  161  U.  15  U.  8.  (L.  ed.)  691. 
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dtizeofl  by  treaties  or  by  statutes  providing  in  effect,  for  coUective 
naturalization/  an  instance  of  which  is  the  act  of  Feb.  8,  1887, 
which  provides  that  all  Indians  bom  within  the  United  States  to 
whom  allotments  of  land  in  severalty  have  been  made,  or  who  have 
voluntarily  taken  up  their  residence  separate  and  apart  from  any 
tribe  of  Indians  and  adopted  the  habits  of  civilized  life  •  are  citizens; 
but  the  mere  fact  that  he  has  abandoned  his  nomadic  life  or  tribal 
relations  6uid  adopted  the  habits  and  manners  of  civilized  people,  does 
not  of  itself  make  ^^m  a  citizen.' 

10.  Operation  of  Fourteenth  Amendment. — The  fourteenth  amend- 
ment to  the  federal  constitution  provides  that  "all  persons  bom  or 
naturalized  in  the  United  States,  and  subject  to  the  jurisdiction  there- 
of, are  citizens  of  the  United  States  and  of  the  state  wherein  they 
reside."  It  has  been  definitely  decided  that  this  amendment  does 
not  operate  to  grant  citizenship  to  the  Indians,  for  the  reason  that 
Indians,  born  within  the  territorial  limits  of  the  United  States,  mem- 
bers of  and  owing  immediate  allegiance  to  one  of  the  Indian  tribes, 
although  in  a  geographical  sense  born  in  the  United  States,  are  no 
more  "bom  in  the  United  States  and  subject  to  the  jurisdiction 
thereof,"  within  the  meaning  of  the  14th  amendment,  then  the  chil- 
dren of  subjects  of  any  foreign  government  bom  within  the  domain 
of  that  government,  or  the  children  born  within  the  United  States, 
of  aanbassadors  or  other  public  ministers  of  foreign  nations.  Nor 
is  the  rule  altered  by  the  fact  that  an  individual  Indian  voluntarily 
separates  himself  from  his  tribe  and  makes  his  residence  among  white 
citizens.* 

11.  Effect  of  Acquiring  Citizenship. — ^As  a  matter  of  constitutional 
law,  an  Indian  appears  to  be  entitled  to  the  benefit  of,  and  to  be 
subject  to,  the  laws  of  the  state  in  which  he  resides  as  soon  as  he 
becomes  a  citizen  of  the  United  States.  And  it  has  been  held  that 
when  the  United  States  grants  the  privileges  of  citizenship  to  an 
Indian,  gives  to  him  the  benefit  of,  and  requires  him  to  be  subject 
to,  the  laws  both  civil  and  criminal  of  the  state,  it  places  him  outr 

6.  Elk  V.  Wilkins,  112  U.  S.  94,  5  98  Neb.  164,  152  N.  W.  380,  L.R.A. 
S.  Ct.  41,  28  U.  S.  (L.  ed.)  643;  Libby  1915P  587  and  note. 
V.  Clark,  118  U.  S.  250,  6  S.  Ct.  1045,      7.  Elk  v.  Wilkins,  112  U.  8.  94,  6 
30  U.  S.  (L.  ed.)  133;  Jones  v.  Mee-   S.  Ct.  41,  28  U.  S.  (L.  ed.)  643;  Smith 
ban,  175  U.  S.  1,  20  S.  Ct.  1,  44  U,  S.  v.  United  States,  161  U.  S.  50,  14  8. 
(L.  Bd.)  49;  Matter  of  HeflL  197  U.  S.   Ct.  234,  38  U.  S.  (L.  ed.)  67. 
488,  25  S.  Ct.  506,  49  U.  S.  (L.  ed.)       8.  Elk  v.  Wilkins,  112  U.  S.  94,  5 
848;  Dick  v.  United  States,  208  U.  S.   S.  Ct.  41,  28  U.  S.  (L.  ed.)  643;  Smith 
340,  28  S.  a.  399,  52  U.  S.  (L.  ed.)   v.  United  States,  151  U.  S.  50,  14  S. 
520;  People  v.  Bray,  105  Cal.  344,  38  Ct.  234,  38  U.  S.  (L.  ed.)  67. 
Pac.  731,  27  L.R.A.  158.  Note:  67  A.  S.  E.  882. 

6.  Scott  V.  Sandford,  19  How.  393,       See  snpra,  par.  9,  as  to  the  provision 
16  U.  S.  (L.  ed.)  691;  Eitto  v.  State,  of  the  act  of  Congress  of  Feb.  8, 1887. 
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side  the  reach  of  police  regulations  on  tlw  part  of  Congress;  and 
that  the  emancipation  from  federal  control,  tiius  created,  cannot  be 
set  aside  at  the  instance  of  the  government  without  the  consent  of 
the  individual  Indian  and  the  state.*  It  is  apparently  settled,  how- 
ever, that  when  there  is  not  in  terms  a  subjection  of  the  individual 
Indian  to  the  laws,  both  civil  and  criminal,  of  the  state,  no  grant 
to  him  of  the  benefit  of  those  laws,  and  no  denial  of  the  personal 
jurisdiction  of  the  tJnited  States,  the  mere  grant  of  citizenship  by 
Congress  does  not  renounce  entirely  its  guardianship  and  jurisdiction 
over  the  individual  members  of  this  dependent  race;  in  other  words, 
citizenship  is  not  in  itself  an  obstacle  to  the  exercise  by  Congress  of 
its  power  to  enact  laws  for  the  benefit  and  protection  of  the  Indians 
as  a  dependent  people.** 

12.  Constitutional  Protection  of  Property. — The  protection  guar- 
anteed by  the  constitution  to  the  ownership  of  private  property  extends 
to  the  individual  property  held  by  an  Indian.  His  private  rights 
are  secured  and  enforced  to  the  same  extent  and  in  the  same  way 
as  other  residents  or  citizens  of  the  United  States.**  His  right  of 
private  property  is  not  subject  to  impairment  by  legislative  action, 
even  while  he  is,  as  a  mmnber  of  a  tribe,  subject  to  the  guardianship 
of  the  United  States  as  to  his  political  and  perstmal  status.*' 

13.  Capadty  to  Contract — ^An  Indian  is  not-  under  a  general  legal 
disability  merely  by  reason  of  the  fact  that  he  belongs  to  a  band 
which  is  governed  by  Indian  customs  and  retains  a  tribal  organization. 
Hence  he  has  the  capacity  to  contract  debts  and  to  make  binding 
personal  obligations,  imless  Congress,  in  the  exercise  of  its  power 
over  the  Indians,  has  provided  otherwise.*'  And  it  has  been  ruled 
that  the  abandonment  of  a  bona  fide  contest  between  two  Indians  as 
to  the  right  to  an  allotment  of  land,  is  a  lawful  consideration  for 
a  promissory  note  given  by  the  former  to  the  latter.**  So  an  Indian 
is  entitled  to  own  personal  effects  or  chattels,  and  to  be  protected  in 

9.  Matter  of  Heff,  197  U.  S.  488,  25  han,  175  tJ.  S.  1,  20  S.  Ct.  1,  44  U.  S. 
8.  Ct.  506,  49  U.  S.  (L.  ed.)  848.  (L.  ed.)  49;  Choate  v.  Trapp,  224  U. 

10.  United  States  v.  Celestine,  215  S.  665,  32  S.  Ct.  565,  56  U.  S.  (L.  ed.) 
IT.  S.  278,  30  S.  Ct.  93,  64  U.  S.  (L.  941;  Miasouri  Pac.  B.  Co.  v.  Callers, 
ed.)  195;  Tiger  v.  Western  Inv.  Co.,  81  Tex.  382,  17  8.  W.  19,  13  LJLA. 
221  U.  S.  286,  31  8.  Ct  578,  55  U.  8.  542. 

(L.  ed.)  738;  HaUowell  v.  United  12.  Choate  v.  Trapp,  224  U.  8.  665, 
States,  221  TJ.  S.  317, 31  8.  Ct  587,  55  32  S.  Ct.  565,  56  U.  8.  (L.  ed.)  941. 
U.  8.  (L.  ed.)  750;  United  States  v.  IS.  Williams  v.  Pauls  Valley  First 
Sandoval,  231  U.  S.  28,  34  S.  Ct.  1,  58  Nat  Bank,  216  U.  S.  582,  30  8.  Ct. 
U.  8.  (L.  ed.)  107;  Bowling  v.  United  441,  54  U.  8.  (L.  ed.)  625;  Ke-tno-e- 
States,  233  U.  8.  528,  34  S.  Ct.  659,  58  mnn-guah  v.  licCluie,  122  Ind.  541,  23 
n.  8.  (L.  ed.)  1080.  See  also  infra,  N.  E.  1080,  7  L.B.A.  782. 
par.  27.  14.  Williams  v.  Panls  Valley  First 

11.  Ladiga  v.  Boland,  2  How.  681,  Nat.  Bank,  216  U.  S.  582,  30  8.  Ct 
11  U.  8.  (L  ed.)  387;  Jones  v.  Me»-  441,  54  U.  S.  (L.  ed.)  625. 
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their  enjoyment  until  deprived  thereof  by  due  course  of  law,  and 
he  may  assign  a  claim  for  damages  for  their  wrongfol  destruction 
so  as  to  entitle  the  assignee  to  maintain  a  suit  therefor  in  the  state 
courts."  Congress,  however,  possesses  the  undoubted  right  to  regu- 
late and  restrict  the  right  of  Indians  to  contract.**  And  where  a 
statute  makes  it  unlawful  for  a  trader  to  give  credit  to  any  Indian 
to  an  amount  greater  than  seventy-five  per  centum  of  the  next  quar- 
terly annuity  to  which  such  Indian  may  be  entitled,  the  burden  is 
on  a  trader  who  takes  a  promissory  note  from  an  Indian  to.  prove 
that  the  contract  was  within  the  permission  of  the  statute.*' 

14.  Right  to  Sue  in  Federal  Courts. — Since  an  Indian  is  not  an 
alien,  and  is  not  a  citizen  until  naturalized  or  admitted  to  citizen- 
ship, the  federal  courts  have  no  jurisdiction  over  controversies  be- 
tween Indians  and  citizens  of  one  of  the  states,  wherever  the  juris- 
diction is  dependent  on  the  status  of  the  parties.*^  For  many  years 
the  exclusive  jurisdiction  of  the  tribal  courts  over  disputes  between 
Indians  of  the  tribe  was  preserved  and  protected  by  treaty,**  and  in 
some  instances  it  was  provided  that  white  persons  adopted  into  the 
tribe  should  be  treated  in  all  respects  as  native  Indians.**  If,  how- 
ever, in  such  case  a  citizen  of  the  United  States  who  has  been  adopted 
into  an  Indian  tribe  is  subsequently  deprived  by  the  tribal  authori- 
ties of  his  membership  in  the  tribe,  his  capacity  to  sue  in  the  federal 
courts  is  restored,  and  he  may  prosecute  therein  a  claim  even  against 
one  of  the  tribe  of  which  he  was  a  member.*  Because  of  the  right 
of  an  Indian  to  sue  in  'ihe  state  courts,*  it  would  seem  that  laches 
may  be  imputed  to  an  Indian  who  delays  bringing  suit  to  recover 
land  until  after  he  becomes  a  citizen  so  as  to  authorize  him  to  sue 
in  the  federal  courts.*  As  a  result  of  the  peculiar  relationship  be- 
tween the  United  States  and  the  Indians,  the  federal  government 
may  sue  to  protect  the  property  of  the  Indians  and  to  restrain  inter- 
ference therewith,*  or  to  cancel  conveyances  made  by  individual 

16.  Missouri  Pac.  R.  Co.  v.  Cullers,  12  S.  Ct.  862,  36  U.  S.  (L.  ed.)  719; 

81  Tex.  382,  17  S.  W.  19,  13  L.RjL  Missouri  Pac.  B.  Co.  v.  Cullers,  81 

542.  Tex.  382,  17  S.  W.  19,  13  L.R.A.  542. 

16.  Tinker  v.  Midland  Valley  Mer-  19.  Roff  v.  Bumey,  168  U.  S.  218, 
cantile  Co.,  231  U.  S.  681,  34  S.  Ct.  18  S.  Ct.  60,  42  U.  S.  (L.  ed.)  442. 
252,  58  V.  S.  (L.  ed.)  434;  Green  v.  20.  Nofire  v.  United  States,  164  U. 
Menominee  Tribe  of  Indians,  233  U.  S.  657, 17  S.  Ct.  212,  41  U.  S.  (L.  ed.) 
S.  558,  34  S.  a.  706,  58  TJ.  S.  (L.  ed.)  588;  Roff  v.  Bumey,  168  U.  S.  218, 18 
1083;  Ke-tue-c-mun-guah  v.  McClure,  S.  Ct.  60,  42  U.  S.  (L.  ed.)  442. 
122  Ind.  541,  23  N.  E.  1080,  7  L.R.A.  1.  Roff  v.  Bumey,  168  U.  S.  218,  18 
782;  Missouri  Pac.  R.  Co.  v.  Cullera,  S.  Ct.  60,  .42  U.  S.  (L.  ed.)  442. 

81  Tex.  382,  17  S.  W.  19,  13  L.R.A.      2.  See  infra,  par.  15. 

642.    See  also  infra,  par.  27.  3.  Felix  v.  Patrick,  145  U.  S.  317, 

17.  Tinker  v.  Midland  Valley  Mer-  12  S.  Ct.  862,  36  U.  S.  (L.  ed.)  719. 
cantile  Co.,  231  U.  8.  681,  34  8.  Ct      4.  United  States  v.  Rickert,  188  U. 
262,  58  U.  S.  (L.  ed.)  434.  8.  432,  23  S.  Ct.  478,  47  U.  S.  (L.  ed.) 

18.  Felix  V.  Patrick,  146  U.  8.  317,  532. 

120 


Digitized  by 


Google 


14  B.  C.  L.  INDUN8  §S  16,  U 

Indians  in  violation  of  Teetrictions  imposed  by  Congrees;  and  in  a 
suit  of  the  latter  character  there  is  no  necessity  for  the  joinder  of 
Indian  grantors,  their  representation  by  the  United  States  being  com- 
plete.' Indians  entitled  to  an  allotment  of  land  under  any  allotment 
act  have  been  given  the  right  by  statute  to  prosecute  or  defend  any 
..suit  in  the  federal  courts  relative  to  their  right  to  such  allotment.' 

15.  Right  to  Sue  in  State  Courts. — ^Though  an  Indian  may  have 
no  right  to  sue  in  the  federal  courts,  he  may  maintain  an  action 
in  a  state  court  to  enforce  his  right  to  the  enjoyment  of  property, 
real  or  personal,  or  for  personal  injuries,  since  the  coiuts  of  a  state 
as  a  rule  are  open  to  all  persons  irrespective  of  race,  color  or  citizen- 
ship.' For  the  same  reason  it  would  appear  that  he  is  liable  to  be 
sued  in  the  state  courts  by  a  white  person,*  and  the  fact  that  his 
lands  are  not  liable  to  levy  and  sale  under  a  judgment  is  no  ground 
for  refusing  a  judgment  against  him.*  In  bringing  a  suit  in  a  state 
court  an  Indian  is  subject  to  the  same  laws  relating  to  the  prose- 
cution of  suits  which  govern  any  citizen  of  the  state,  including  the 
statute  of  limitations."  Indians  do  not,  however,  submit  themselves 
to  all  the  laws  of  a  state  because  they  seek  its  courts  for  the  preserva- 
tion of  rights  and  the  redress  of  wrongs.** 

16.  Right  of  Inheritance. — Since  the  Indian  tribes  are  permitted 
the  power  of  local  self-government,  it  follows  tiiat  the  right  of  inher- 
itance in  the  property  of  a  member  of  an  Indian  tribe,  whose  tribal 
organization  is  recognized  by  the  government  of  the  United  States 
at  the  time  of  his  death,  is  controlled  by  the  laws,  usages,  and  customs 
of  the  tribe,  and  not  by  the  law  of  a  state,  nor  by  any  action  of 
federal  officials,*'  unless  Congress  has  provided  otherwise.**  Simi- 
larly, letters  of  administration  on  the  estate  of  a  deceased  tribal  Indian 
granted  in  accordance  with  the  laws  of  the  tribe  are  entitled  to  the 
same  responsibilities,  as  in  the  case  of  letters  granted  under  the  laws 
of  a  state.** 

5.  Heckman  ▼.  United  States,  224      Notes:  13  L.R.A.  542;  13  Ann.  Cas. 
U.  S.  413,  32  8.  Ct.  424,  56  U.  8.  (L.  193. 

ed.)  820;  Mullen  v.  United  States,  224  9.  Ke-tuc-e-mun-guah  v.  McClnre, 
U.  S.  448,  32  S.  Ct.  494,  56  U.  S.  (L.  122  Ind.  541,  23  N.  E.  1080,  7  L.B.A. 
ed.)  834.  782. 

6.  Hy-yu-tse-mil-kin  v.   Smith,   194       10.  Note:  62  L.R.A.  537. 
U.  S.  401,  24  S.  Ct  676,  48  U.  8.  (L.       11.  Note:  13  L.R.A.  542. 

ed.)  1039.  12.  Jones  v.  Meehan,  175  U.  S.  1, 

7.  Felix  V.  Patrick,  145  U.  S.  317,  20  S.  Ct.  1,  44  U.  S,  (L.  ed.)  49. 

12  S.  Ct.  862,  36  U.  S.  (L.  ed.)  719;      13.  Buck  v.  Branson,  34  Okla.  807, 
Missouri  Pac.  B.  Co.  v.   Cullers,  81  127  Pac.  436,  50  L.B.A.(N.S.)   876; 
Tex.  382,  17  S.  W.  19,  13  L.R.A.  542  Non-she-po  v.  Wa-win-ta,  37  Ore.  213, 
and  note.    See  also  Coubts,  vol.  7,  p.  62  Pac.  15,  82  A.  8.  B.  749. 
1036.  14.  United  States  v.  Coxe,  18  How. 

8.  Stacy  v.  La  Belle,  99  Wis.  520,  75  100,  15  U.  8.  (L.  ed.)  299. 
N.  W.  60,  67  A.  8.  B.  879,  41  L.BA. 

419. 

la 


Digitized  by 


Google 


S§  17,  18  INDIANS  14  B.  C.  L. 

17.  Marriage  and  Divorce  under  Indian  Laws. — ^The  right  of  self- 
government  vested  in  the  Indian  trihes  includes  the  power  to  regulate 
and  manage  their  domestic  affairs,  including  marriage  and  divorce.** 
The  courts  of  the  American  Union  have,  from  an  early  time,  recog- 
nized the  validity  of  such  marriages  when  contracted  between  the 
members  of  any  Indian  tribe  in  accordance  with  the  laws  and  cus- 
toms of  the  tribe,  where  the  tribal  relations  and  government  existed 
at  the  time  of  the  marriage,  and  there  was  no  federal  statute  render- 
ing the  tiibcd  customs  or  laws  invalid,**  and  such  marriages  between 
a  member  of  an  Indian  tribe  and  a  white  person  not  a  member  of 
the  tribe  have  been  held  and  regarded  as  valid,  the  same  as  marriages 
between  members  of  the  tribe.*'  The  same  effect  is  given  to  the 
dissolution  of  the  marriage  under  the  customs  of  the  tribe  as  is  given 
to  the  marriage  relation  itself.*^  The  laws  and  customs  of  an  Indian 
tribe,  however,  do  not  follow  individual  members  of  the  tribe  into 
the  jurisdictional  limits  of  a  state,  and  accordingly  a  marriage  between 
Indians  who  have  separated  themselves  from  their  tribe  and  are  liv- 
ing among  white  people  must  be  tested  by  the  laws  of  the  state  in 
which  they  are  residing  at  the  time  of  the  marriage.**  For  the  same 
reason  a  marriage  consummated  in  Indian  territory,  between  the 
members  of  a  tribe  whose  customs  permit  the  termination  of  a  mar- 
riage by  mutual  consent,  cannot  be  so  terminated  by  mutual  consent, 
or  otherwise  except  as  provided  by  the  state  law,  after  removal  from 
the  tribe,  or  after  the  contracting  parties  become  citizens  and  are 
absolved  from  their  tribal  relations.** 

18.  School  Privileges. — But  few  reported  cases  have  been  found 
which  have  discussed  the  right  of  children  of  Indian  blood  to  attend 
a  school  supported  by  public  funds.  As  to  the  children  of  Indians 
living  on  reservations  or  in  tribal  relations  it  would  seem  unquestion- 
able that  no  right  to  state  school  privileges  would  exist,  since  the 
exclusive  jurisdiction  over  such  Indians  is  vested  in  the  United  States 
government.*  On  the  other  hand,  it  has  been  ruled  that  the  children 
of  Indian  blood  whose  parents  are  citizens  of  the  United  States  and 

16.  Earl  v.  Godley,  42  Minn.  361,  44  17,  Cyr  v.  Walker,  29  Okla.  281, 116 

N.  W.  254, 18  A.  S.  B.  517,  7  L.R.A.  Pac.  931,  35  LJl-A.(NJ3.)  795. 

125;  Cyr  v.  Walker,  29  Okla.  281, 116  18.  Cyr  v.  Walker,  29  Okla.  281, 

Pac.   931,   35   L.R.A.(N.S.)    795   and  116  Pac.  931,  35  L.R.A.(N.S.)  795  and 

note.     See  also  Divorcb  akd  Sefaka-  note;  Bnck  v.  Branson,  34  Okla.  807, 

■noN,  vol.  9,  pp.  250-251.  127  Pae.  436,  50  L.R~A.(N.S.)   876. 

16.  Earl  v.  Godley,  42  Minn.  361,  44  See  also  Divobgx  and  Sepabation.  vol. 

N.  W.  254,  18  A.  S.  R.  517,  7  L.B.A.  9,  p.  25L 

125;  Johnson  v.  Johnson,  30  Mo.  72,  19.  Boche  v.  Washingtcm,  19  Ind. 

77  Am.  Dec.  598;  Cyr  v.  Walker,  29  53,  81  Am.  Dec.  376. 

OUa.  281,  116  Pac.  931,  35  L.BA.  20.  See  DivoBca  and   Skpabatiok, 

(N.S.)  795;  Bnck  v.  Branson,  34  Okla.  vol.  9,  p.  251. 

807,  127  Pac.   436,  50   L.R.A.(N.S.)  1.  See  infra,  par.  30. 
876. 
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reside  in  a  particular  school  district,  conforming  to  the  customs  and 
habits  of  civilization,  are  not  only  entitled  to  attend  the  school  in 
such  district,'  but  may  be  compelled  to  attend  by  state  law.*  And  it 
seems  that  the  states  may  constitutionally  enact  laws  providing  for 
the  establishment  of  separate  schools  for  Indian  children,  provided 
that  such  schools  are  equal  in  equipment  and  efficiency  to  the  schools 
provided  for  white  children.*  In  the  absence  of  statutory  authority, 
however,  a  school  board  has  not  in  itself  the  power  to  establish  sep- 
arate schools  and  prohibit  the  attendance  of  Indians  at  the  schools 
for  white  children.' 


in.  Indian  Lxints 

19.  Nature  of  Indian  Title. — It  has  been  settled  by  repeated  adju- 
dications that  the  fee  of  the  lands  in  this  country  in  .the  original 
occupation  of  the  Indian  tribes  has  from  the  time  of  the  formation 
of  this  government  been  vested  in  the  United  States.  The  Indian 
title  as  against  the  United  States  is  merely  a  title  and  right  to  the 
perpetual  occupancy  of  the  land  with  the  privilege  of  using  it  in 
such  mode  as  they  see  fit  until  such  right  of  occupation  has  been 
surrendered  to  the  government.*    When  Indian  reservations  are  cre- 

2.  Crawford  v.  Bdiool  District  No.  Indians,  6  Wall.  761, 18  U.  S.  (L.  ed.) 

7  of  Klamath  County,  68  Ore.  388, 137  708;  Holden  v.  Joy,  17  WaU.  211,  21 

Pac  217,  Ann.   Gas.  1915C  477,  50  U.  S.  (L.  ed.)  523;  United  States  v. 

L.EJl.(N.S.)  147  and  note.  Cook,  19  Wall  591,  22  U.  8.  (L.  ed.) 

5.  State  v.  Wolf,  145  N,  C.  440,  59  210;  Leavenwortii,  etc,  B.  Co.  v.  Unit- 
8.  E.  40,  13  Ann.  Cas.  189.  And  see  ed  States,  9^  U.  S.  733,  23  U.  S.  (L. 
generally.  Schools.  ed.)  634;  United  States  v.  Joseph,  94 

4.  State  v.  Wolf,  145  N.  C.  440,  59  U.  S.  614,  24  U.   S.    (L.  ed.)    295; 

8-  E.  40,  13  Ann.  Cas.  189;  Crawford  Beecher  v.  Wetherby,  95  U.  S.  517,  24 

T.  8eho<d  District  No.  7  of  Klamath  U.  S.  (L.  ed.)  440;  United  States  v. 

Connty,  68  Ore.  388,  137  Pac.  217,  Kagama,  118  U.  S.  376,  6  8.  Ct.  1109, 

Aon.  Gas.  1915G  477,  50  L.E.A.(N.S.)  30  U.  S.  (L.  ed.)  228;  Butts  ▼.  North- 

147.  em  Pae.  B.  Co.,  119  U.  S.  55,  7  S.  Cfc 

6.  Cnwford  ▼.  School  District  No.  100,  30  U.  8.  (L.  ed.)  330;  United 
7  of  Klamath  Connty,  68  Ore.  388, 137  States  v,  Thomas,  151  U.  S.  677, 14  8. 
Pa«L  217,  Ann.  Gas.  1915C  477,  50  Ct  426,  38  U.  8.  (L.  ed.)  276;  Spald- 
L.BA.(N.S.)  147.  ing  v.  Chandler,  160  U.  S.  394,  Ifl  8. 

6.  Jpl^n  V.  Mcintosh,  8  Wheat,  ct  330,  40  U.  S.  (L.  ed.)  469;  Jones 
M3,  5  U.   8.    (Lu  ed.)    681;  Uait^  ^.  Meehan,  175  U.  S.  1,  20  S.  Ct  1,  44 


16  ij.  8.  (i:  ed.)  691;  Woroesier  v!  ^^L^'i''7^J^^^,,\^r^^ 


G«,rgia,'6  Pet  ds,  8  U.  8.  (L.  ed.)  Natio.^  193  U.  8  ^  24  8.  Ct  342, 
483;  Metchel  T.  United  States,  9  Pet.  4?  U- S-  ^!,H^^}J^^  ^i^'^: 
•nil  9  U.  S.  (L.  ed.)  283;  Clark  v.  cis,  203  U.  8.  233,  27  S.  Ct.  129,  51 
Smith,  13  Pet  195, 10  U.  8.  (L.  ed.)  U-  S.  (L.  ed.)  165;  Bream  v.  Johns, 
123;  Lattimer  ▼.  Potert,  14  Pet.  4,  10  4  La.  Ann.  141,  50  Am.  Dee.  555;  Utah 
n.  8.   (L.  ed.)   328;  llae  New  York  Mining,  etc.,  Co.  ▼.  Dickert,  etc.,  Sul< 
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ated,  either  by  treaty  or  executive  order,  the  Indians  hold  the  land 
by  the  same  character  of  title,  namely,  the  right  to  possiess  and  occupy 
the  lands  for  the  uses  and  purposes  designated.'  This  right  of  occu- 
pancy has  been  held  to  be  as  sacred  as  the  title  of  the  United  States 
to  the  fee ;  it  is  certain  that  it  cannot  be  interfered  with  or  determined 
except  by  the  United  States.*  When  land  is  reserved  for  the  use  of 
an  Indian  tribe  by  treaty,  it  cannot  be  taken  up  by  settlement  or  by 
location ;  •  the  treaty  is  notice  that  the  land  is  held  for  the  use  of 
the  Indians,  and  this  purpose  cannot  be  defeated  by  any  action  of 
officers  of  the  land  department.*"  As  between  a  tribe  and  its  mem- 
bers, real  property  is  ordinarily  held  in  communal  ownership.  Such 
title  as  the  Indians  have  is  in  the  tribe,  and  not  in  the  individuals, 
although  held  by  the  tribe  for  the  common  use  and  equal  benefit  of 
all  the  members,  the  right  of  each  individual  to  participate  in  the 
enjoyment  of  such  property  depending  on  tribal  membership.** 

20.  General  Power  of  Alienation  by  Indians. — The  Indian  rights 
in  their  lands,  being  rights  of  occupancy  only,  are  incapable  of  aliena- 
tion to  anyone  but  the  United  States  without  the  consent  of  the  gov- 
ernment,** and  as  the  tribe  cannot  sell,  neither  can  the  individual 
members,  for  they  have  neither  an  undivided  interest  in  the  tribal 

phur  Co.,  6  Utah  183,  21  Pac.  1002,  5  U.  S.  347,  4  S.  Ct.  435,  28  U.  S.  (L. 

L.R.A.  269.  ed.)  451. 

Notes:   10  L.B.A.   132;   13  L.R.A.  11.  Johnson  v,  Mcintosh,  8  Wheat 

512.  543,  5  U.  S.  (L.  ed.)  681;  WUson  v. 

7.  Spalding  v.  Chandler,  160  U.  S.  WaU,  6  Wall.  83,  18  U.  S.  (L.  ed.) 
394,  16  S.  Ct.  360,  40  U.  S.  (L.  ed.)  727;  Eastern  Band  of  Cherokee  Ind- 
469.                                    ,  ians  v.  United  States,  117  U.  S.  288,  6 

8.  Mitchel  v.  United  States,  9  Pet.  S.  Ct.  718,  29  U.  S.  (L.  ed.)  880; 
711,  9  U.  S.  (L.  ed.)  283;  The  New  Cherokee  Nation  v.  Jonmeycake,  155 
York  Indians,  5  Wall.  761,  18  U.  S.  U.  S.  196,  15  S.  a.  55,  39  U.  S.  (L. 
(L.  ed.)  708;  United  States  v.  Cook,  ed.)  120;  Cherokee  Nation  v.  Hitch- 
19  Wall.  591,  22  U.  S.  (L.  ed.)  210;  cock,  187  U.  S.  294,  23  S.  Ct.  115,  47 
Leavenworth,  etc.,  R.  Co.  v.  United  U.  S.  (L.  ed.)  183;  Delaware  Indians 
States,  92  U.  S.  733,  23  U.  S.  (L.  ed.)  v.  Cherokee  Nation,  193  U.  S.  127,  24 
634;  Bnttz  v.  Northern  Pac.  R.  Co.,  S.  Ct.  342,  48  U.  S.  (L.  ed.)  646;  Unil^ 
119  U.  S.  55,  7  S.  Ct.  100,  30  U.  S.(L.  ed  States  v.  Cherokee  Nation,  202  U. 
ed.)  330;  Lone  Wolf  v.  Hitchcock,  187  S.  101,  26  S.  Ct.  588,  50  U.  S.  (L.  ed.) 
U.  S.  553,  23  S.  Ct.  216,  47  U.  8.  (L.  949;  Gritts  v.  Fisher,  224  U.  S.  640,  32 
ed.)  299;  Wisconsin  v.  Hitchcock,  201  S.  Ct.  580,  56  U.  S.  (L.  ed.)  928; 
U.  S.  202,  26  S.  Ct.  498,  50  U.  S.  (L.  Choate  v.  Tropp,  224  U.  S.  665,  32  S. 
ed.)  727.  Ct.  565,  56  U.  S.  (L.  ed.)  941;  Frank- 

9.  Thredgill  v.  Pintard,  12  How.  24,  lin  v.  Lynch,  233  U.  S.  269,  34  S.  Ct. 
13  U.  S.  (L.  ed.)  877;  Walker  v.  Hen-  505,  58  U.  S.  (L.  ed.)  954;  Hicks  v. 
Shaw,  16  Wall.  436,  21  U.  S.  (L.  ed.)  Coleman,  25  Cal.  122,  85  Am.  Dec.  103. 
365;  United  States  v.  Carpenter,  111  12.  Johnson  v.  Mcintosh,  8  AVheat. 
U.  S.  347,  4  S.  Ct.  435,  28  U.  S.  (L.  543,  5  U.  S.  (L.  ed.)  631;  Cherokee 
ed.)  451;  Kendall  v.  San  Juan  Silver  Nation  v.  Georgia,  5  Pet.  1,  8  U.  S.  (L. 
Min.  Co.,  144  U.  S.  658,  12  S.  Ct.  779,  ed.)  25;  Doe  v.  Wilson,  23  How. 
36  U.  S.  (L.  ed.)  583.  457,    16    U.    S.    (L.    ed.)    584;    The 

10.  United  States  v.  Carpenter,  111    New  York  Indians,  6  Wall.  761,  18  U. 
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land  nor  a  veDclible  interest  in  any  particular  tract."  If  a  tribe 
changes  its  laws  so  as  to  allow  an  individual  to  hold  a  portion  of 
its  lands  in  severalty  it  still  continues  to  be  a  part  of  the  territory  of 
the  tribe  and  is  held  by  a  title  dependent  on  its  laws  so  that  one, 
who  in  such  case  purchases  lands  from  an  individual  Indian  incorpo- 
rates himself  with  the  tribe  so  far  as  respects  the  property  purchased 
and  holds  title  subject  to  its  laws,  and  if  the  tribe  thereafter  chooses 
to  make  a  different  disposition  of  the  land,  the  courts  of  the  United 
States  cannot  interpose  for  the  protection  of  the  purchaser.**  But 
although  the  government  alone  can  purchase  lands  from  an  Indian 
nation,  it  does  not  follow  that,  when  the  rights  of  the  nation  are 
extinguished,  an  individual  of  the  nation  who  takes  as  private  owner 
cannot  sell  his  interest;  on  the  contrary,  the  Indian  title  is  property, 
and  alienable  unless  prohibited  by  the  treaty  or  act  of  Congress  under 
which  the  individual  rights  axe  acquired.** 

21.  Alienation  by  United  States. — The  federal  government  pos- 
sesses the  unquestioned  power  to  convey  the  fee  to  lands  occupied 
by  Indian  tribes,  but  the  grantee  takes  only  the  naked  fee,  and  can- 
not disturb  the  occupancy  of  the  Indians,  since  that  occupancy  can 
only  be  interfered  with  or  determined  by  the  United  States.**  It 
has  been  determined  that  Congress  cannot  be  supposed  to  grant  Indian 
country  by  a  law  general  in  its  terms;  specific  language,  leaving  no 
room  for  doubt  as  to  the  -legislative  will,  is  required  for  such  a  pur- 

S.  (L.  ed.)  708;  Leavenworth,  etc.,  R.  14.  Johnson  v.  Mcintosh,  8  Wheat. 
Co.  V.  United  States,  92  U.  S.  733,  23  543,  5  U.  S.  (L.  ed.)  681. 
U.  S.  (L.  ed.)  634;  Eastern  Band  of  15.  See  infra,  par.  26. 
Cherokee  Indians  v.  United  States,  117  16.  Johnson  v.  Mcintosh,  8  Wheat. 
U.  S.  288,  6  8.  Ct.  718,  29  U.  S.  (L.  643,  5  U.  S.  (L.  ed.)  081;  Mitchel  v. 
ed.)  880;  United  States  v.  Kagama,  United  States,  9  Pet  711,  9  U.  S. 
118  U.  S.  375,  6  S.  Ct.  1109,  30  U.  S.  (L.  ed.)  283;  Clark  v.  Smith,  13  Pet. 
(L.  ed.)  228;  Jones  v.  Meehan,  175  U.  195,  10  U.  S.  (L.  ed.)  123;  Lattimer 
S.  1,  20  S.  Ct.  1,  44  U.  S.  (L.  ed.)  49;  v.  Poteet,  14  Pet.  4, 10  U.  S.  (L.  ed.) 
Francis  v.  Franda,  203  U.  S.  233,  27  328;  Leavenworth,  etc.,  B.  Co.  v.  Unit- 
S.  Ct.  129,  51  U.  S.  (L.  ed.)  165;  ed  States,  92  U.  S.  733,  23  U.  S.  (L. 
Prankhn  v.  Lynch,  233  U.  S.  269,  34  ed.)  634;  Beecher  v.  "Wetherby,  95  U. 
8.  Ct.  605,  58  U.  S.  (L.  ed.)  954;  g^  5^7  24  U.  S.  (L.  ed.)  440;  Butte  v, 
^t^"-  ^f^ei«a,  19  Ind.  53,  81  Northern  Pac.  R.  Co.,  119  U.  S.  55,  7 
'^™' ^V  ^ 'a    "tS"*  I' J        '  S.  Ct.  100,  30  U.  S.   (L.  ed.)    330; 

'^'  ^l^n^Lf";    1^»^L   TJntinn    United  States  v.  Thomas,  151 U.  S.  577, 

13.  Stephens    v.    Cherokee   Nation,  ., .  „    „     .-.  „-,  n  an    ^a\  'yrn' 

VIA  U.  S.  445, 19  S.  Ct.  722,  43  U.  S.  ^.S-  C*-  *26,  38  U.  S.  (L.  ed.)  ^6; 

(L.  ed.)    1041;   Delaware  Indians  v.  ST'T' /no-^'.n^?^' ^/t^  ^i  ?•  ,^o-?' 

Cherokee  Nation,  193  U.  S.  127,  24  S.  26  S.  Ct.  m.  50  U.  8.  (L.  ed.)  727; 

Ct.  342,  48  U.  S.  (L.  ed.)  646;  Choate  Breanx  v.  Johns,  4  La.  Ann.  141,  50 

T.  Tropp,  224  U.  8.  665,  32  S.  Ct  565,  Am.  Dec.  555;  Jackson  v.  Hudson,  3 

56  U.  S.    (L.  ed.)   941;  Franklin  v.  Johns.  (N.  Y.)  375,  3  Am.  Dec.  500; 

Lynch,  233  U.  S.  269,  34  S.  Ct.  505,  58  Utah  Mining  Co.  v.  Dickert,  etc.,  Sul- 

U.  S.  (L.  ed.)  954;  Hicks  v.  Coleman,  phur  Co.,  6  Utah  183,  21  Pac.  1002,  6 

25  CaL  122,  85  Am.  Dec.  103.  L.R.A.  259. 
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poee.*'  There  is  oothing  to  prevent  the  United  States,  if  it  chooees 
to  convey  a  fee  to  the  Indian  tribes,  from  so  doing.**  And  it  is  well 
settled  that  a  good  title  to  parts  of  the  lands  of  an  Indian  tribe  may 
be  granted  to  individual  members  by  a  treaty  between  the  United 
States  and  the  tribe,  without  any  act  of  Congress,  or  any  patent  from 
the  executive  authority  of  the  United  States."  A  grant  by  the  United 
States  to  a  group  of  Indians  "in  fee  simple,  to  them  and  their  descend- 
ants, to  inure  to  them  while  they  shall  exist  as  a  nation  and  live 
on  it,"  does  not  create  a  trust  in  favor  of  the  then-existing  members 
of  the  tribe  and  their  descendants,  but  is  a  grant  to  the  nation  only, 
limited  in  point  of  time  to  the  corporate  existence  of  the  nation.*" 
22.  Rights  of  Indians  in  Standing  Timber. — Indians  have  no  right 
to  cut  and  dispose  of  standing  timber  at  will.  The  timber,  while 
standing,  is  a  part  of  the  realty,  and  since  the  land  cannot  be  sold 
by  the  Indians,  it  follows  that  they  have  no  power  to  sell  the  timber 
until  it  is  rightfully  severed.  It  may  be  rightfully  severed  for  the 
purpose  of  improving  the  land,  or  the  better  adapting  it  to  convenient 
occupation,  but  for  nO  other  purpose.*  When  rightfully  severed,  it 
is  no  longer  a  part  of  the  land,  and  there  is  no  restriction  upon  its 
sale,  its  severance  under  such  circumstances  being,  in  effect,  only 
a  legitimate  use  of  the  land.*  If  the  timber  is  severed  for  the  pur- 
poses of  sale  alone — ^in  other  words,  if  the  cutting  of  the  timber  is 
the  principal  thing  and  not  the  incident — ^then  the  cutting  is  wrong- 
ful, and  the  timber,  when  cut,  becomes  the  absolute  property  of  the 
United  States  and  the  federal  government  may  bring  an  action  of 
replevin  to  recover  the  possession  from  a  third  person  to  whom  the 
timber  has  been  sold,  or  may  proceed  in  trover  for  its  conversion.* 
As  the  Indians  have  only  a  right  of  occupancy  in  the  lands,  the  pre- 
sumption is  against  their  authority  to  cut  and  seU  the  timber.  Every 
purchaser  from  them  is  charged  with  notice  of  this  presumption,  and 
to  maintain  title  under  his  purchase  it  is  incumbent  on  him  to  show 
that  the  timber  was  rightfully  severed  from  the  land.*  It  has  been 
held  that  when  a  patent  of  timber  land  is  made  to  an  Indian,  restric- 

U.  Leavenworth,  etc.,  R.  Co.  v.  591,  22  U.  S.  (L.  ed.)  210;  Pine  River 
United  States,  92  U.  S.  733,  23  U.  S.  Logging,  etc.,  Co.  v.  United  States,  186 
(L.  ed.)  634.  U.  S.  279,  22  S.  Ct.  920,  46  U.  S.  (L. 

18.  Holden  v.  Joy,  17  WaU.  2U,  21  ed.)  1164. 

U.  S.  (L.  ed.)  523;  United  States  v.      2.  United  States  v.  Cook,  19  Wall 
Conway,  175  U.  S.  60,  20  S.  Ct.  13,  44  691,  22  U.  S.  (L.  ed.)  210. 
U.  S.  (L.  ed.)  72;  Delaware  Indians      8.  United  States  v.  Cook,  19  WalL 
V.  Cherokee  Nation,  193  U.  S.  127,  24  591,  22  U.  S.  (L.  ed.)  210;  Pine  River 
8.  Ct.  342,  48  U.  S.  (L.  ed.)  646.  Logging,  etc,  Co.  v.  United  States,  188 

19.  Jones  v.  Meehan,  175  U.  S.  1,  U.  S.  279,  22  S.  Ct  920,  46  U.  S.  (L. 
20  S.  Ct.  1,  44  U.  S.  (L.  ed.)  49.  ed.)  1164. 

20.  Fleming  v.  McCortain,  215  U.  S.  4.  United  States  v.  Cook,  19  WalL 
66,  30  S.  Ct.  16,  54  U.  S.  (L.  ed.)  88.   (U.  S.)  591,  22  U.  S.  (L.  ed.)  210. 

1.  United  States  v.  Cook,  19  Wall. 
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tions  therein  on  the  sale)  lease,  or  alienation  of  the  tract  conveyed 
extend  to  the  sale  of  the  timber  on  such  tract.'  But-the  rule  does 
not  hold  when  the  land  granted  is  arable  and  can  be  of  no  use  until 
the  timber  is  cut*  By  act  of  Congress  the  President  may  authorize 
the  Indians  to  cut  and  dispose  of  dead  timber,  either  standing  or 
fallen,  but  this  statute  does  not  authorize  promiscuous  logging  opera- 
tions, or  the  felling  of  live  standing  timber.'' 

23.  Development  of  Mineral  Right8.>— Congress  is  vested  with 
authority  to  adopt  measures  to  make  tribal  property  productive,  and  to 
secure  therefrom  an  income  for  the  benefit  of  the  tribe,  and  for  that 
purpose  may  authorize  the  secretary  of  the  interior  to  execute  leases 
of  mineral  rights  in  tribal  lands;  and  the  action  taken  by  the  secre- 
tary on  applications  for  such  leases  is  a  matter  of  administration, 
cognizable  solely  by  the  executive  department*  And  when  the  United 
States  has  assumed  definite  duties  in  respect  to  opening  and  operat- 
ing mines  on  Indian  lands,  lessees  of  the  mines  are  the  instrumentali- 
ties through  which  the  obligation  of  the  United  States  is  carried  into 
effect,  and  they  cannot  be  subjected  to  an  occupation  or  privilege  tax 
by  the  state  in  which  the  minee  are  located* 

24.  State  Taxation  of  Indian  Lands. — ^The  lands  in  possession  of 
an  Indian  tribe  are  not  subject  to  taxation  by  a  state,  for  the  reason 
that  such  taxation  would  amount  to  the  taxation  of  an  instrumentality 
employed  by  the  United  States  for  the  benefit  and  control  of  this 
dependent  race,  and  it  is  obvious  that  the  power  to  sell  for  nonpayment 
of  taxes  would  defeat  and  destroy  federal  regulations.^*  But  when 
an  Indian  has  severed  his  tribal  relations  and  become  subject  to  the 
laws  of  a  state  and  has  acquired  a  fee  simple  titie  to  lands  in  sever- 
alty, the  lands  may  be  taxed  by  the  state  in  which  they  are  located.** 
It  is  within  the  power  of  the  federal  government,  however,  in  provid- 
ing by  treaty  or  statute  for  the  allotment  of  land  to  individual  Indians, 
to  exempt  the  allotted  lands  from  state  taxation ;  **  and  Indians  receiv- 

5.  Starr  ▼.  Campbell,  208  U.  S.  527,  etc,  R.  Co.  v.  Hanison,  235  U.  S.  292, 
28  S.  Ct  365,  52  U.  S  (L.  ed.)  602.  35  S.  Ct.  27,  59  U.  S.  (L.  ed.)  234; 

6.  United  States  v.  Paine  Lnmber  Allen  County  v.  Simons,  129  Ind.  193, 
Co.,  206  U.  S.  467,  27  S.  Ct.  697,  51  28  N.  E.  420,  13  L.B.A.  512  and  note. 
U.  S.  (L.  ed.)  1139.  11.  Pennock    v.    Franklin    County, 

7.  Pine  River  Logging,  etc.,  Co.  v.  103  U.  S.  44,  26  U.  S.  (L.  ed.)  367; 
United  States,  186  TJ.  S.  279,  22  S.  Ct  United  States  v.  Riekert,  188  U.  S. 
920,  46  U.  S.  (L.  ed.)  1164  432,  23  S.  Ct  478,  47  U.  S.  (L.  ed.) 

8.  Cherokee    Nation    v.    Hitchcock,  532:  Goudy  v.  Meath,  203  U.  S.  146, 
187  U.  S.  294,  23  S.  Ct  115,  47  U.  S.  27  S.  Ct  48,  51  U.  S.  (L.  ed.)  130. 
(L.  ed.)  183.  Note:  13  LJI.A.  512. 

9.  Choctaw,  ets.,  R.  Co.  v.  Harrison,  12.  The  Kansas  Indians,  6  Wall. 
235  U.  8.  292,  36  S.  Ct  27,  59  U.  S.  737, 18  U.  S.  (L.  ed.)  667;  Elk  v.  Wil- 
(L.  ed.)  234.  kins,  112  U.  S.  94,  5  S.  Ct.  41,  28  U. 

10.  The  New  York  Indians,  5  Wall.  S.  (L.  ed.)  643;  Matter  of  Heff,  197 
761,  18  U.  S.  (L.  ed.)  708;  Choctaw,  U.  S.  488,  25  S.  Ct.  506,  49  U.  S.  (L 
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ing  allotments  under  an  act  which  exempfi  the  land  from  taxation 
for  a  specified  period  acquire  vested  rights- of  exemption  from  state 
taxation  which  are  protected  by  the  federal  constitution  from  abro- 
gation during  that  period.**    Congress  may  even  grant  the  power  of 
voluntary  sale  while  withholding  the  land  from  taxation  or  forced 
alienation,**  but  ite  intent  to  do  so  must  be  clearly  manifested  and 
will  not  be  presumed.*'    When  lands  are  allotted  to  Indians  in  sev- 
eralty under  a  statute  which  requires  the  United  States  to  hold  such 
lands  in  trust  for  the  allottee  for  twenty-five  years,  there  is  no  power 
in  a  state  to  tax  the  lands  during  the  trust  period,  since  until  a  con- 
veyance in  fee  is  made  the  Indians  are  not  discharged  from  their 
condition  of  dependency;  nor  in  such  case  can  permanent  improve- 
ments made  on  the  land  by  the  Indians  be  taxed,  nor  live  stock 
furnished  by  the  United  States  for  use  on  the  land  allotted.*'    State 
taxation  of  cattle  kept  for  grazing  purposes  on  Indian  reservations, 
under  leases  duly  authorized  by  act  of  Congress,  is  not  a  violation  of 
the  rights  of  the  Indians,  nor  an  invasion  of  the  jurisdiction  and 
control  of  the  United  States  over  them,  such  a  tax  being  too  remote 
and  indirect  to  be  deemed  a  tax  upon  the  lands  of  the  Indians.*' 
When  Congress  has  granted  a  right  of  way  for  a  railroad  through  an 
Indian  reservation  situated  within  a  state  or  territory,  the  property 
and  right  of  way  of  the  railroad  company  are  not  exempt  from  taxa- 
tion by  the  state  or  territory  merely  because  included  within  the 
limits  of  reservation,  as  the  grant  by  Congress  has  the  effect  of  with- 
drawing the  portion  granted  from  Indian  occupancy.** 

25.  Indian  Allotments. — ^In  pursuance  of  a  poUcy  favoring  the  sep- 
aration of  tiie  Indian  from  bis  tribal  relations,  various  treaties  have 
been  made  for  the  extinguishment  of  -the  Indian  title  and  the  con- 
veyance to  individual  Indians  of  the  fee  held  by  the  United  States, 
A  patent,  although  perhaps  the  usual,  is  by  no  means  the  only,  mode 
in  which  the  title  can  pass  from  the  government  to  an  individual 
Indian.  It  may  pass  by  an  act  of  Congress,  or  by  a  treaty  stipula- 
tion without  an  act  of  Congress,  as  well  as  by  a  patent.**    Thus,  when 

ed.)  848;  Choate  v.  Trapp,  224  U.  S.  16.  United  States  v.  Rickert,  188  U. 

665,  32  S.  Ct.  565,  56  U.  S.  (L.  ed.)  S.  432,  23  S.  Ct.  478,  47  U.  S.  (L.  ed.) 

941;  Allen  Comity  v.  Simons,  129  Ind.  532. 

193,  28  N.  E.  420,  13  L.R.A.  512.  17.  Thomas  v.  Gay,  169  U.  S.  264, 

13.  New  Jersey  v.  Wilson,  7  Cranch  18  S.  Ct.  340,  42  U.  S.  (L.  ed.)  710; 
164,  3  U.  S.  (L.  ed.)  303;  Choate  v.  Wagoner  v.  Evans,  170  U.  S.  588,  18 
Trapp,  224  U.  S.  665,  32  S.  Ct.  565,  56  S.  Ct.  730,  42  U.  S.  (L.  ed.)  1154. 

U.  S.  (L.  ed.)  941.  18.  Utah,  etc.,  R.  Co.  v.  Fisher,  116 

14.  Goudy  V.  Meath,  203  D.  S.  146,  U.  S.  28,  6  S.  Ct.  246,  29  U.  S.  (L.  ed.) 
27  S.  Ct.  48,  51  U.  S.  (L.  ed.)  130;  542;  Maricopa,  etc.,  11.  Co.  v.  Arizona, 
Choate  v.  Trapp,  224  U.  S.  665,  32  S.  156  U.  S.  347,  15  S.  Ct.  391,  39  U.  S. 
Ct.  565,  56  U.  S.  (L.  ed.)  941.  (L.  ed.)  447. 

15.  Goudy  V.  Meath,  203  U.  S.  146,  19.  United  States  v.  Brooks,  10 
27  S.  Ct.  48,  51  U.  S.  (L.  ed.)  130.  How.  442, 13  U.  S.  (L.  ed.)  489;  Unit- 
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the  United  States,  in  a  treaty  with  an  Indian  tribe,  and  as  part  of 
the  consideration  for  the  cession  by  the  tribe  of  a  tract  of  country  to 
the  United  States,  makes  a  reservation  to  a  member  of  the  tribe  of  a 
specified  number  of  sections  of  land,  whether  already  identified,  or 
to  be  surveyed  and  located  in  the  future,  the  treaty  itself  converts 
the  reserved  sections  into  individual  property,  and  the  reservation, 
unless  accompanied  by  words  limiting  its  effect,  is  equivalent  to  a 
present  grant  of  a  complete  title  in  fee  simple.*"  When,  however, 
the  allotment  statute  or  treaty  requires  the  issuance  of  a  patent  to 
the  allottee,  the  legal  title  to  the  land  does  not  vest  in  him  until  he 
receives  a  patent.^  Actual  residence  on  a  reservation  at  the  time 
of  the  passage  of  an  allotment  act  is  not  essential  to  the  right  to  an 
allotment  thereunder,  in  the  absence  of  a  specific  provision  to  the 
contrary ;  *  but  under  some  allotment  treaties  it  is  necessary  that 
possession  be  taken  by  the  allottee  in  order  to  vest  title  in  him.*  If 
under  an  allotment  act  the  title  of  an  allottee  becomes  fixed  and  abso- 
lute after  selection  of  the  land  as  prescribed  in  the  statute,  the  further 
requirement  that  a  patent  shall  be  issued  by  the  secretary  of  the 
interior  imposes  a  purely  ministerial  duty  on  him,  and  he  may  be 
compelled  by  mandamus  to  perform  that  duty.*  Where,  however, 
the  issuing  of  a  patent  is  dependent  on  the  decision  of  the  secretary 
that  the  allottee  is  a  member  of  the  tribe,  his  ruling  is  final  and  he 
will  not  be  compelled  by  mandamus  to  approve  the  selection  of  lands 
by  one  whom  he  decides  not  to  be  a  member  of  the  particular  tribe,' 
unless  his  action  in  striking  a  name  from  the  tribal  membership  rolls 
without  notice  and  a  hearing  is  in  excess  of  the  power  conferred  on 
him  by  Congress;  •  nor  will  mandamus  lie  where  the  decision  of  the 

ed  States  v.  Gusman,  14  How.  193,  14   S.   Ct.  505,  58  U.  S.    (L.  ed.)   954; 

U.  S.  (L.  ed.)  383;  Doe  V,  Wilson,  23   Briggs   v.   Sample,  43   Fed.   102,   10 

How.  457, 16  U.  S.  (L.  ed.)  584;  Hold-  L.R.A.  132. 

en  V.  Joy,  17  WalL  211,  21  U.  S.  (L.       2.  Hy-yu-tse-mil-kin   v.  Smith,  194 

ed.)  523;  Best  v.  Polk,  18  Wall.  112,  D.  S.  401,  24  S.  Ct.  676,  48  U.  S.  (L. 

21  U.  S.  (L.  ed.)  805;  Joaea  v.  Mee-  ed.)  1039. 

ban,  175  U.  S.  1,  20  S.  Ct.  1,  44  U.  S.       3.  WeUs  v.  Thompson,  13  Ala.  793, 

(L.  ed.)  49;  Francis  v.  Francis,  203  48  Am.  Dec.  76. 

D.  S.  233,  27  S.  Ct.  129,  51  U.  S.  (L.       4.  Ballinger  v.   United   States,  216 

ed.)   165;  Hit-tuk-ho-mi  v.  Watts,  7  D.  S.  240,  30  S.  Ct  338,  54  D.  S.  (L. 

Smedes  &  M.  (Mias.)  363,  46  Am.  Deo.  ed.)  464. 

308;  McAfee  v.  Keira,  7  Smedes  &  M.      6.  United  States  v.  Hitchcock,  205 

(Miss.)  780,     45  Am,  Dec.  331  and  U.  S.  80,  27  S.  Ct.  423,  51  U.  S.  (L. 

note.  ed.)  718;  United  States  v.  Fisher,  223 

20.  Jones  v.  Meehan,  175  U.  8. 1,  20  U.  S.  95,  32  S.  Ct.  196,  56  U.  S.  (L. 
S.  Ct.  1,  44  U.  S.  (L.  ed.)  49;  Francis  ed.)  364. 

T.  Francis,  203  U.  S.  233,  27  S.  a.  129,       6.  Garfield  v.  United  States,  211  U. 
61  U.  S.  (L.  ed.)  165.  S.  249,  29  S.  Ct.  62,  53  U.  S.  (L.  edj 

1.  Starr  v.  Long  Jim,  227  U.  S.  613,  1C8;  Garfield  v.  United  States,  211  U. 
33  8.  Ct.  358,  57  U.  8.  (L.  ed.)  670;   S.  264,  29  S.  Ct.  67,  53  U.  S.  (L.  ed.) 
Franklin  v.  Lynch,  233  U.  8.  269,  34  176. 
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secretary  in  a  land  contest  is  made  in  the  exercise  of  a  judgment  and 
discr^on  confided  to  him  by  law.^  In  providing  lor  the  allotment 
of  tribal  lands  it  is  unquestionably  within  the  power  of  Congress  to 
give  to  the  secretary  of  the  interior  for  a  specified  period  the  power 
of  revision,  and  correction  of  the  membership  rolls  of  the  tribe." 
Where  an  allotment  act  provides  that  the  allotted  lands  are  to  be 
held  in  trust  by  the  United  States  for  twenty-five  years  for  the  sole 
use  and  benefit  of  the  allottee,  or  his  heirs,  and  during  this  period 
are  to  be  inalienable,  the  legal  title  is  retained  by  the  United  States, 
and,  while  so  held,  the  lands  continue  to  be  under  the  jurisdiction 
and  control  of  Congress  for  all  governmental  purposes  relating  to  the 
guardianship  and  protection  of  the  Indians.* 

26.  Alienation  by  Allottee;  EstoppeL — ^If  an  allotment  is  unaccom- 
panied by  words  limiting  its  effect,  it  is  equivalent  to  a  grant  of  a 
complete  title  in  fee  simple,  which  is  alienable  by  the  grantee  at  his 
pleasure,  unless  the  United  States,  by  a  provision  of  the  treaty,  or  of 
the  act  of  Congress,  under  which  the  allotment  is  made,  has  expressly 
or  impliedly  prohibited  or  restricted  its  alienation.*"  And  when  such 
a  title  has  become  vested,  it  cannot  be  affected  by  restrictions  in  a 
subsequent  patent.*^  When  a  patent  is  required  to  be  issued  to  an 
aUottee,  it  has  been  held  that  no  alienable  title  vests  in  him  until 
the  issue  of  the  patent,  and  a  conveyance  by  him  prior  thereto  con- 
veys no  interest  in  the  land  to  his  grantee.**  Under  the  terms  of 
some  allotment  treaties  and  statutes,  however,  it  has  been  ruled  that 
the  treaty  or  statute  itself  vests  an  equitable  title  in  the  allottee,  which 
he  has  power  to  convey,*'  and  the  subsequent  issue  of  the  patent 
operates  to  vest  title  in  his  grantee.**    When  an  Indian  has  made  a 

7.  United  States  v.  Lane,  228  U.  S.  U.  S.  233,  27  S.  Ct  129,  51  U.  S.  (L. 
6,  33  S.  Ct.  407,  57  U.  S.  (L.  ed.)  709.  ed.)  165;  OoodeU  v.  Jackson,  20  Johns. 

8.  United  States  v.  Fisher,  222  U.   (N.  T.)  693, 11  Am.  Dec.  351. 

S.  204,  32  S.  Ct.  37,  56  U.  S.  (L.  ed.)  11.  Francis  v.  Francis,  203  U.  S. 
165;  United  States  v.  Fisher,  223  U.  S.  233,  27  S.  Ct.  129,  51  U.  S.  (L.  ed.) 
95,  32  S.  Ct.  196,  56  U.  S.  (L.  ed.)  364.  165. 

9.  United  States  v.  Rickert,  188  U.  12.  Starr  v.  Long  Jim,  227  U.  S. 
S.  432,  23  S.  Ct.  478,  47  U.  S.  (L.  ed.)  613,  33  S.  Ct.  358,  57  U.  S.  (L.  ed.) 
532;  McKay  v.Kalyton,  204  U.S.  458,  670;  Mullen  v.  Simmons,  234  U.  S. 
27  S.  Ct.  346,  51  U.  S.  (L.  ed.)  566;  192,  34  S.  Ct.  857,  58  U.  S.  (L.  ed.) 

?^^**£  ?,^^  lA/ro*^'  cP^.^-  .^^-  1274;  Briggs  v.  Sample,  43  Fed.  102. 

442,  34  S.  Ct.  396,  58  U.  S.  (L.  ed.)  10  lIejL   132 

676;  United  States  FideUty,  etc.,  Co.      u,  ^uUen  v.  United  States,  224  U. 

A„?Tr'iQi^^  4n9      '  •      '  S.  448,  32  S.  Ct.  494,  56  U.  S.  (L.  ed.) 

10   D^e  V  WUson   23  How  457  16  ^''  <^**  ^-  U™*«<*  States,  224  U.  S. 

U.  S.  (L  ed.)  5STwLnT.-  Wall,  6  ^?'  ??  S.  Ct   544  56  U   S.  (L   ed.) 

Wall.  83, 18  U.  S.  (L.  ed.)  727;  Jones  ^41;  Deming  Inv.  Co.  v.  United  States, 

V.  Meehaii,  175  U.  S.  1,  20  S.  Ct.  1,  44  224  U.  S.  471,  32  S.  Ct  549,  56  U.  S. 

U.  S.  (L.  ed.)  49;  Lykins  v.  McGrath,  (L.  ed.)  847. 

184  U.  S.  169,  22  S.  Ct.  450,  46  U.  S.      14.  Crews  v.  Bnrcham,  1  Black-  352, 

(L.  ed.)  485;  Francis  v.  Francis,  203  17  U.  8.  (L.  ed.)  91;  Elwood  v.  Flan- 
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conveyance  before  title  has  vested  in  him  the  subsequent  acquisition 
of  title  through  the  issue  of  a  patent  does  not  vest  tiUe  in  the  grantee 
by  estoppel,  because,  while  the  general  rule  is  that  a  conveyance  with 
warranty  estops  the  grantor  to  deny  the  grantee's  title  when  he  after- 
wards becomes  the  owner  of  the  land  assumed  to  be  granted,  it  is 
well  settled  that  the  doctrine  does  not  apply  to  the  case  of  a  convey- 
ance made  by  one  non  sui  juris,  or  that  is  contrary  to  public  policy 
or  statutory  prohibition,  and  such  a  conveyance  by  an  Indian  is  not 
only  void  but  is  directly  contrary  to  the  well-established  policy  of  the 
federal  government  to  protect  the  Indians  against  their  own  improvi- 
dence.** A  fortiori  is  this  true  when  the  conveyance  by  the  Indian 
is  in  violation  of  an  express  restriction  on  alienation.**  On  similar 
principles,  when  Congress  has  provided  that  allotted  lands  shall  not 
be  affected  or  encumbered  by  any  deed,  debt,  or  obligation  of  any 
character,  contracted  prior  to  the  time  at  which  said  lands  may  be 
alienated,  such  lands  cannot  be  subjected,  after  the  restrictions  on 
alienation  are  removed,  to  the  levy  of  an  execution  under  a  judg- 
ment in  damages  for  a  tort,  theretofore  recovered.*' 

27.  Power  to  Impose  Restrictioas  on  Alienation. — ^In  making  allot- 
ments of  tribal  lands  the  federal  government  has  undoubted  power 
to  attach  conditions  to  the  grant,  and  it  has  exercised  this  power  for 
the  purpose  of  conserving  the  interests  of  the  Indians  by  safeguarding 
the  individual  ownefthip  of  allottees  through  suitable  restrictions  de- 
signed to  secure  them  in  their  possession  and  to  prevent  their  exploita- 
tion, such,  for  example,  as  a  prohibition  against  alienation  for  a  speci- 
fied period,"  or  a  requirement  that  an  executive  officer  of  the  gov- 
ernment shall  assent  to  the  execution  of  a  conveyance.*'  And  where 
the  treaty  or  statute  provides  that  the  land  shall  not  be  alienable 
until  the  lapse  of  a  prescribed  time,  the  restriction  runs  with  the  land, 
and  the  heir  of  an  allottee  takes  subject  to  the  restriction.^     The 

nigan,  104  U.  8.  562,  26  U.  S.  (L.  ed.)   413,  32  S.  Ct  424,  56  U.  S.  (L.  ed.) 
842.  820;  Bowling  v.  United  States,  233  U. 

16.  Starr  v.  Long  Jim,  227  U.  8.  S.  528,  34  S.  Ct.  659,  58  U.  S.  (L.  ed.) 
613,  33  S.  Ct.  368,  57  U.  S.  (L.  ed.)  1080;  Muskogee  Land  Co.  v.'Mullins, 
670;  Mullen  v.  Simmons,  234  U.  S.  165  Fed.  179,  91  C.  C.  A.  213, 16  Ann. 
192,  34  S.  Ct.  857,  58  U.  S.  (L.  ed.)  Cas.  387;  Gannon  v.  Johnston,  40 
1274;  Briggs  v.  Sample,  43  Fed.  102,  Okla.  695,  140  Pac.  430,  Ann.  Cas. 
10  L.RA.  132.  1915D  522. 

16.  Monson  v.  Simonaon,  231  U.  8.  19.  Smith  v.  Stevens,  10  Wall.  321, 
341,  34  S.  Ct.  71,  58  U.  S.  (L.  ed.)  19  U.  S.  (L.  ed.)  933;  Lomax  v.  Pick- 
260;  Franklin  v.  Lynch,  233  U.  S.  269,  ering,  173  U.  S.  26,  19  S.  Ct.  416,  43 
34  S.  Ct.  505,  58  U.  S.  (L.  ed.)  954.      U.  S.  (L.  ed.)  601;  HoweU  v.  Foun- 

17.  Mullen  v.  Simmons,  234  U.  S.  tain,  3  Ga.  176,  46  Am.  Dec.  415;  Res- 
192,  34  S.  Ct  857,  58  U.  S.  (L.  ed.)  ervation  State  Bank  v.  Hoist,  17  S.  D. 
1274.  240,  95  N.  W.  931,  70  L.R.A.  799. 

18.  Felix  v.  Patrick,  145  TJ.  S.  317,  20.  Gannon  v.  Johnston,  40  Okla. 
12  S.  Ct.  862,  36  U.  S.  (L,  ed.)  719;  695,  140  Pac.  430,  Ann.  Cas.  1915D 
Heckman  v.  United  States,  224  U.  S.  522. 
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power  to  retain  control  of  the  land  by  means  of  such  reatrictiona  is 
in  no  wise  affected  by  the  fact  that  citizenship  has  been  conferred 
on  the  allottee,  since  the  right  to  sell  property  is  not  derived  from, 
and  is  not  dependent  on,  citizenship.*  While  the  period  of  inaliena- 
bility fixed  by  an  allotment  act  continues.  Congress  retains  its  power 
of  guardianship,  and  before  the  expiration  of  that  period  it  may  law- 
fully vary  the  restricfions  or  extend  the  time  during  which  the  lands 
shall  be  inalienable.*  It  has  been  decided  that  the  United  States  may 
make  its  prohibitions  on  alienation  of  Indian  allotments  binding  on 
others  than  Indians  to  the  extent  necessary  to  carry  out  its  policy 
of  protecting  the  Indians  in  retaining  title  to  the  land  allotted  to 
them.*  The  authority  to  enforce  restrictions  of  this  character  is  the 
necessary  complement  of  the  power  to  impose  them.  A  transfer  of 
an  allotment  in  violation  of  the  restrictions  imposed  by  Congress  is 
not  simply  a  violation  of  the  proprietary  rights  of  the  Indian  but 
violates  also  the  governmental  rights  of  the  United  States,  and  the 
government,  without  joining  the  Indian  grantor,  may  bring  suit  to 
cancel  such  a  conveyance.* 

28.  Effect  of  Restrictions  on  Alienation. — It  has  been  ruled  that 
restrictions  on  the  right  of  an  allottee  to  convey  for  a  specified  period 
do  not  deprive  the  title  of  the  character  of  a  fee  simple  estate,  but  are 
rather  in  the  nature  of  conditions  subsequent."  Jt  is  well-settled  that 
a  conveyance  executed  in  violation  of  such  a  restriction,  is  void  and 
conveys  no  title  whatever  to  the  grantee.*     The  restrictions  are  a 

1.  Tiger  V.  Western  Inv.  Co.,  221  224  U.  S.  471,  32  S.  Ct  549,  66  U.  S. 
U.  S.  286,  31  S.  Ct.  578,  55  U.  S.  (L.  (L.  ed.)  847;  Bowling  v.  United  States, 
ed.)  738;  Heckman  v.  United  States,  233  U.  S.  528,  34  S.  Ct  659,  58  U.  S. 
224  U.  S.  413,  32  S.  Ct.  424,  56  U.  S.  (L.  ed.)  1080. 

(L.  ed.)  820;  Bowling  v.  United  5.  Holden  v.  Joy,  17  WaU.  211,  21 
States,  233  U.  S.  528,  34  S.  Ct.  659,  58  U.  S.  (L.  ed.)  523;  Libby  v.  Clark,  118 
U.  S.  (L.  ed.)  1080.  U.  S.  250,  6  S.  Ct.  1045,  30  U.  S.  (L. 

2.  Tiger  v.  Western  Inv.  Co.,  221  U.  ed.)  133;  Taylor  v.  Brown,  147  U.  S. 
S.  286,  31  S.  Ct.  578,  55  U.  S.  (L.  ed.)  640,  13  S.  Ct.  549,  37  U.  S.  (L.  ed.) 
738;  Heckman  v.  United  States,  224  313;  United  States  v.  Paine  Lumber 
U.  S.  413,  32  S.  a.  424,  56  U.  S.  (L.  Co.,  206  U.  S.  467,  27  S.  Ct.  697,  51  U. 
ed.)  820;  United  States  v.  Bartlett,  235  S.  (L.  ed.)  1139. 

U.  S.  72,  35  S.  Ct.  14,  59  U.  S.  (L.  ed.)  6.  Smith  v.  Stevens,  10  WaU.  321, 

137.  19  U.  S.  (L.  ed.)  933;  Goat  v.  United 

3.  Sage  V.  Hampe,  235  U.  S.  99,  35  States,  224  U.  S.  458,  32  S.  Ct  544,  56 
S.  Ct.  94,  59  U.  S.  (L.  ed.)  147.  U.  S.  (L.  ed.)  841;  Deming  Inv.  Co.  v. 

4.  Matter  of  Heff,  197  U.  S.  488,  26  United  States,  224  U.  S.  471,  32  S.  Ct. 
S.  Ct  506,  49  U.  S.  (L.  ed.)  848;  549,  56  U.  S.  (L.  ed.)  847;  Monson  v. 
Heckman  v.  United  States,  224  U.  S.  Simonson,  231  U..  S.  341,  34  S.  Ct  71, 
413,  32  S.  Ct.  424,  56  U.  S.  (L.  ed.)  58  U.  S.  (L.  ed.)  260;  Franklin  v. 
820;  Mullen  v.  United  States,  224  U.  Lynch,  233  U.  S.  269,  34  S.  Ct  505,  58 
S.  448,  32  S.  Ct.  494,  56  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  954;  Bowling  v.  United 
834;  Goat  v.  United  States,  224  U.  S.  States,  233  U.  S.  528,  34  S.  Ct  659,  58 
458,  32  S.  Ct.  544,  56  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  1080;  Muskogee  Land 
841;  Deming  Inv.  Co.  v.  United  States,  Co.  v.  Mullina,  165  Fed.  179,  91  C.  C. 

132 


Digitized  by 


Google 


14  R.  C.  Lu  INDIANS  i  29 

matter  of  governmental  policy,  and  therefore  no  rule  of  property 
will  avail  to  defeat  them.'  A  prohibition  against  alienation  for  a 
specified  period  binds  the  land  for  the  time  stated  and  is  not  affected 
by  the  death  of  the  allottee  and  the  passage  of  title  to  his  heirs  before 
the  expiration  of  the  period,*  unless  Congress  has  expressly  limited  the 
restriction  to  the  lifetime  of  the  allottee.*  And  it  has  been  held  that 
in  view  of  the  evils  sought  to  be  prevented,  a  general  restraint  on 
alienation  in  an  act  of  Congress  will  be  construed  as  extending  to 
devises  by  will.*"  When  the  assent  of  an  executi\e  officer  of  the 
government  is  required  to  an  Indian  conveyance,  the  antecedent 
approval  of  such  officer  is  not  a  condition  of  the  validity  of  the  deed ; 
the  consent  is  efifeetive  though  given  years  after  the  execution  of  the 
deed,  and  when  given  is  retroactive  in  its  effect  and  relates  back  to 
the  date  of  the  conveyance,**  although  the  Indian  grantor  lias  died 
in  the  meantime.**  Such  approval  is  not  a  proper  part  of  the  deed 
itself,  and  therefore,  the  instrument  may  be  recorded  without  having 
the  approval  endorsed  thereon  and  the  record  will  constitute  notice 
of  the  title  to  subsequent  purchasers.**  In  computing  the  exact 
duration  of  a  specified  period  of  inalienability,  the  day  on  which  the 
patent  issued  is  included.**  The  fact  that  the  property  is  held  subject 
to  a  condition  against  alienation  does  not  affect  the  civil  or  political 
status  of  the  allottee.*' 

29.  Eztingaishment  of  Indian  Title. — The  right  of  the  Indians  in 
their  lands  cannot  be  interfered  with  or  determined  except  by  the 
United  States.  No  private  individual  can  invade  it,  and  the  manner, 
time,  and  conditions  of  its  extinguishment  are  matters  solely  for  the 
consideration  of  the  government.  The  propriety  or  justice  of  the 
action  of  the  government  in  such  case  is  a  question  of  governmental 
policy,  and  is  not  open  to  contestation  in  the  judicial  tribunals.*' 

A.  213,  16  Ann.  Cas.  387;  Goodell  v.  310,  12  S.  Ct.  860,  36  U.  S.  (L.  ed.) 

Jackson,  20  Johns.   (N.  Y.)   693,  11  716. 

Am.  Dec  361.  12.  Lykins  v.  Mcarath,  184  U.  S. 

For  cases  holding  that  the  doctrine  169,  22  S.  Ct.  450,  46  U.  S.  (L.  ed.) 

of  estoppel  by  warranty  does  not  ap-  485. 

ply  to  conveyances  by  Indians,  see  sn-  13.  Lomaz  v.  Pickering,  173  U.  S. 

pra,  par.  26.  26, 19  S.  Ct  416,  43  U.  S.  (L.  ed.)  601. 

7.  Gannon  v.  Johnston,  40  Okla.  696,  14.  Taylor  v.  Brown,  147  U.  S.  640, 
140  Pac.  430,  Ann.  Cas.  1915D  522.  13  S.  Ct.  549,  37  U.  S.  (L.  ed.)  313. 

8.  Bowling  V.  United  States,  233  U.  See  generally,  TiMi. 

8.  528,  34  S.  Ct.  659,  58  U.  S.  (L.  ed.)       16.  Matter  of  Heff,  197  U.  S.  488, 
1080;  Gannon  v.  Johnston,  40  Okla.  25  S.  Ct.  506,  49  TJ.  S.  (L.  ed.)  848. 
695,  140  Pac.  430,  Ann.  Cas.  1915D       16.  FeUows  v.  Blacksmith,  19  How. 
622.  366,  15  U.  S.  (L.  ed.)  684;  Beecher  v. 

9.  Skelton  v.  Dill,  235  U.  S.  206,  35  Wetherby,  95  U.  S.  517,  24  U.  S.  (L. 
8.  Ct.  60,  59  U.  S.  (L.  ed.)  198.  ed.)  440;  Buttz  v.  Northern  Pac.  R. 

10.  Taylor  v.  Parker,  235  U.  S.  42,  Co.,  119  U.  S.  55,  7  S.  Ct.  100,  30  U. 
35  S.  Ct.  22,  59  U.  S.  (L.  ed.)  121.  S.  (L.  ed.)  330;  Maricopa,  etc.,  R.  Co. 

11.  Pickering  v.  Lomaz,  145  U.  S.  v.  Arizona,  156  U.  S.  347,  16  S.  Ct 
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Thus,  an  act  of  Congress,  by  granting  a  right  of  way  for  a  canal 
through  Indian  lands,  will  extinguish  the  Indian  title  as  to  the  portion 
granted,  although  such  action  is  in  disregard  of  guarantees  contained 
in  a  prior  treaty  and  is  against  the  consent  of  the  Indians.^^  A  formal 
act  of  cession  on  the  part  of  the  tribe,  by  treaty  or  otherwise,  operates 
to  determine  the  Indian  title,  and  is  the  usual  method  in  which  such 
rights  have  been  extinguished ;  **  the  interest  of  each  member  of  the 
tribe  is  divested  by  the  tribal  cession,  there  being  no  necessity  or 
reason  for  the  joinder  of  individuals  in  the  act  of  cession.*'  The 
possession  of  Indian  lands,  when  abandoned  by  the  Indians,  attaches 
itself  to  the  fee  without  further  grant,  and  such  relinquishment  is  as 
e£fectual  as  a  formal  act  of  cession.*** 

IV.  Government  of  Indians 

Federal  Jurisdiction 

30.  In  General. — Not  only  does  the  constitution  expressly  authorize 
Congress  to  regulate  commerce  with  the  Indian  tribes,  but  long  con- 
tinued legislative  and  executive  usage  and  an  unbroken  current  of 
judicial  decisions  have  attributed  to  the  United  States  as  a  superior 
and  civilized  nation  the  power  and  the  duty  of  exercising  a  fostering 
care  and  protection  over  all  dependent  Indian  communities  within 
its  borders,  whether  within  its  original  territory  or  territory  subse- 
quently acquired,  and  whether  within  or  without  the  limits  of  a 
state.^    The  power  must  exist  in  the  federal  government,  because  it 

391,  39  U.  S.  (L.  ed.)  447;  Atlantic,  544,  56  U.  S.  (L.  ed.)  841;  Strother  t. 

etc.,  E.  Co.  V.  Mingus,  165  U.  S.  413,  Cathey,  5  N.  C.  162,  3  Am.  Dec.  683. 
17  S.  Ct.  348,  41  U.  S.  (L.  ed.)  770.  19.  Eastern  Band  of  Cherokee  Ind- 

Note:  Ann.  Cas.  1912B  1092.  ians  v.  United  States,  117  U.  S.  288,  6 

17.  Spalding  v.  Chandler,  160  U.  S.  S.  Ct.  718, 29  U.  S.  (L.  ed.)  880;  Unit- 
394,  16  S.  Ct.  360,  40  U.  S.  (L.  ed.)  ed  States  v.  Cherokee  Nation,  202  U. 
469.  S.  101,  26  S.  Ct.  588,  50  U.  S.  (L.  ed.) 

18.  Holden  v.  Joy,  17  WaU.  211,  21  949. 

U.  S.  (L.  ed.)  623;  Rector  v.  United      20.  United  States  t.  Cook,  19  WaU. 

States,  72  U.  S.  698,  23  U.  S.  (L.  ed.)  591,  22  U.  S.  (L.  ed.)  210;  Buttz  ▼. 

690;    Leavenworth,    etc.,    R.    Co.    v.  Northern  Pac.  R.  Co.,  119  U.  S.  55,  7 

United  States,  92  U.  S.  733,  23  U.  S.  S.  Ct  100,  30  U.  S.  (L.  ed.)  330. 
(L.  ed.)  634;  United  States  v.  43  Oal-      1.  United  States  v.  Kagama,  118  U. 

Ions  of  Whiskey,  93  U.  S.  188,  23  U.  S.  375,  6  S.  Ct.  1109,  30  U.  S.  (L.  ed.) 

S.    (L.   ed.)    846;    Eastern   Band   of  228;  United  Stat^  v.  Thomas,  151  U. 

Cherokee  Indians  v.  United  States,  117  S.  577, 14  S.  Ct  426,  38  U.  S.  (L.  ed.) 

U.  S.  288,  6  S.  Ct.  718,  29  U.  S.  (L.  276;  Heckman  y.  United  Stetes,  224 

ed.)  880;  United  States  v.  Choctaw  Na-  U.  S.  413,  32  S.  Ct.  424,  56  U.  S.  (L. 

tion,  179  U.  S.  494,  21  S.  Ct  149,  45  ed.)   820;  United  States  v.  Sandoval, 

U.  S.  (L.  ed.)  291;  United  States  v.  231  U.  S.  28,  34  S.  Ct.  1,  58  U.  S.  (L, 

Oierokee  Nation,  202  U.  S.  101,  26  S.  ed.)  107;  State  v.  Campbell,  53  Minn. 

Ct.  588,  50  U.  S.  (L.  ed.)  949;  Goat  v.  354,  55  N.  W.  553,  21  L.R.A.  169. 
United  SUtes,  224  U.  8.  458,  32  S.  a.       Note:  Ann.  Cas.  1914B  653. 
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never  has  existed  anywhere  else;  because  the  theater  of  its  exercise  is 
within  the  geographical  limits  of  the  United  States;  because  it  has 
never  been  denied;  and  because  it  alone  can  enforce  its  laws  on  aH 
the  tribes.'  Accordingly,  plenary  authority  has  been  exercised  by 
Congress  from  the  beginning,  and  the  power  has  always  been  deemed 
a  political  one,  not  subject  to  be  controlled  by  the  judicial  department 
of  the  government.'  And  whenever  the  United  States  sets  apart  any 
public  land  as  an  Indian  reservation,  whether  within  a  state  or  terri- 
tory, it  has  full  authority  to  pass  such  laws  and  authorize  such 
measures  as  may  be  necessary  to  give  to  the  Indians  thereon  full  pro- 
tection in  their  persons  and  property,  and  to  punish  all  offenses  com- 
mitted against  them  or  by  them  wilixin  such  reservation.* 

31.  Exercise  of  Power. — The  discussion  of  the  status,  rights  and 
disabilities  of  Indians,  and  of  the  principles  relating  to  Indian  lands, 
in  the  preceding  paragraphs  of  this  article  has  necessarily  illustrated 
the  extent  to  which  the  plenary  power  vested  in  the  federal  govern- 
ment may  be  exercised.  In  general  it  may  be  said  that  the  United 
States  is  fully  empowered,  whenever  it  seems  wise  to  do  so,  to  assume 
fuU  control  over  the  tribes  and  their  affairs,  to  prescribe  the  courts 
in  which  all  controversies  to  which  an  Indian  may  be  a  party  shall 
be  submitted,*  to  determine  who  are  the  citizens  of  a  tribe,  to  allot 
and  distribute  the  tribal  lands  and  funds  among  them,  and  to  ter- 

2.  United  States  v.  Eagama,  118  IT.  ▼.  Walker,  29  Okla.  281, 116  Pao.  931, 
S.  375,  6  S.  Ct.  1109,  30  U.  8.  (L.  ed.)    35  L.R.A.(N.S.)  795. 

228;  United  States  v.  Thomas,  151  U.  4.  United  Stotes  v.  Thomas,  151  U. 
S.  577, 14  S.  Ct.  426,  38  U.  S.  (L.  ed.)  S.  577, 14  S.  Ct  426,  38  U.  S.  (L.  ed.) 
276;  Tiger  v.  Western  Inv.  Co,  221  U.  276. 

S.  286, 31  S.  Ct  578, 55  U.  S.  (L.  ed.)  5.  United  States  v.  Dawson,  15  How. 
738.  •  467,  14  U.  S.  (L.  ed.)  775;  Southern 

3.  Worcester  v.  Geoigia,  6  Pet.  515,  Kansas  R,  Co.  v.  Briscoe,  144  U.  S. 
8  U.  S.  (L.  ed.)  483;  United  States  v.  133,  12  S.  Ct.  538,  36  U.  S.  (L.  ed.) 
Rogers,  4  How.  567,  U  U.  S.  (L.  ed.)  377;  United  States  v.  Old  Settlers, 
1105;  The  Cherokee  Tobacco,  11  Wall.  148  U.  S.  427, 13  S.  Ct  650,  37  U.  S. 
616,  20  U.  S.  (L.  ed.)  227;  RoflE  v.  (L.  ed.)  509;  Roff  v.  Bumey,  168  U. 
Bnmey,  168  U.  S.  218, 18  S.  Ct.  60,  42  S.  218, 18  S.  Ct  60,  42  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  442;  Thomas  v.  Gay,  169  442;  United  States  v.  New  York  Ind- 
U.  S.  264,  18  S.  Ct  340,  42  U.  S.  (L.  ians,  173  U.  S.  464,  19  S.  Ct  487,  43 
ed.)  740;  Lone  Wolf  v.  Hitchcock,  187  U.  S.  (L.  ed.)  769;  Stephens  v.  Cher- 
U.  S.  553,  23  S.  Ct  216,  47  U.  S.  (L.  okee  Nation,  174  U.  S.  445,  19  S.  Ct 
ed.)  299;  Matter  of  Heflf,  197  U.  S.  722,  43  U.  S.  (L.  ed.)  1041;  Pam- 
488,  25  S.  Ct.  506,  49  U,  S.  (L.  ed.)  to-pee  v.  United  States,  187  U.  S.  371, 
848;  WaUace  y.  Adams,  204  U.  S.  415,  23  S.  Ct  142,  47  U.  S.  (L.  ed.)  221; 
27  8.  Ct  363,  51  U.  S.  (L.  ed.)  547;  Blackfeather  v.  United  States,  190  U. 
Conley  v.  Bollinger,  216  U.  S.  84,  30  S.  368,  23  S.  Ct.  772,  47  U.  S.  (L.  ed.) 
S.  Ct.  224, 54  U.  S.  (L.  ed.)  393;  Tiger  1099;  WaUace  v.  Adams,  204  U.  S.  416, 
v.  Western  Inv.  Co.,  221  U.  S.  286,  31  27  S.  Ct.  363,  51  U.  S.  (L.  ed.)  547; 
8.  Ct578,55U.  S.  (L.ed.)  738;Unit-  United  States  Fidelity,  etc.,  Co.  v. 
ed  States  v.  Lane,  232  U.  S.  598,  34  8.  Hansen,  36  Okla.  469,  129  Pae.  60, 
Ct  449,  58  U.  8.  (L.  ed.)  748;  Cyr  Ann.  Cas.  1915A  402. 
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minate  the  tribal  government.*  And  while  for  yeaia  the  federal 
authority  was  exercised  largely  by  means  of  treaties,  the  general 
government  has  the  right  and  power  to  abandon  this  method  and 
govern  the  Indians  exclusively  by  acts  of  Congress.'  A  statute  enacted 
in  the  exertion  of  the  administrative  control  of  the  government  over 
the  tribal  property  of  Indians  does  not  constitute  a  contract  with  the 
Indians,  and  is  subject  to  change  by  Congress  at  any  time  before  it  is 
carried  into  effect  and  while  the  tribal  relations  continue.*  It  would 
appear  to  be  the  rule  that  general  acts  of  Congress  do  not  apply  to 
Indians,  unless  so  expressed  as  clearly  to  manifest  an  intention  to 
include  them,*  but  it  has  been  held  that  an  internal  revenue  act 
applies  to  Indian  territory  unless  an  express  exception  is  made.**  The 
general  laws  of  the  United  States  may  constitutionally  be  extended 
to  embrace  Indians  in  the  Indian  country,  by  the  mere  force  of  a 
treaty,  whenever  it  operates  of  itself,  without  the  aid  of  any  legislative 
provision.**  The  Interior  Department  has  been  vested  by  Congress 
with  general  control  over  the  affairs  of  the  Indians.** 

32.  Construction  of  Legislation. — ^As  in  the  case  of  the  construction 
of  treaties  with  the  Indian  tribes,*'  the  construction  of  statutes  of 
Congress  relating  to  the  Indians,  instead  of  being  strict,  is  liberal; 
doubtful  expressions  are  not  to  be  resolved  in  favor  of  the  United 
States,  but  in  the  interests  of  a  weak  and  defenseless  people,  who  are 
wards  of  the  nation,  and  dependent  wholly  on  its  protection  and 
good  faith.**  This  rule  of  construction,  however,  cannot  overcome 
the  meaning  of  plain  words  used  in  legislative  enactments.    If  the 

6.  Stephens  v.  Cherokee  Nation,  174  36  Okla.  459,  129  Pac.  60,  Ann.  Cas. 
U.  S.  445,  19  S.  Ct.  722,  43  U.  S.  (L.  1915A  402. 

ed.)  1041;  Cherokee  Nation  v.  Hitch-  9.  Elk  v.  WiUdns,  112  U.  S.  94,  5 

cock,  187  U.  S.  294,  23  S.  Ct.  115,  47  S.  Ct.  41,  28  U.  S.  (L.  ed.)  643. 

U.  S..  (L.  ed.)  183;  Pam-to-pee  v.  Unit-  10.  Worcester  v.  Georgia,  6  Pet.  515, 

ed  States,  187  U.  S.  371,  23  S.  Ct.  142,  8  U.  S.   (L.  ed.)  483;  The  Cherokee 

47   U.   S.    (L.   ed.)    221;   Wallace  v.  Tobacco,  11  Wall.  616,  20  U.  S.   (L. 

Adams,  204  U.  S.  415,  27  S.  Ct.  363,  ed.)  227. 

51  U.  S.  (L.  ed.)  547;  United  States  11.  Ex  parte  Crow  Dog,  109  U.  S. 

V.   Fisher,  223  U.   S.   95,   32   S.   Ct.  556,  3  S.  Ct.  396,  27  U.  S.  (L.  ed.) 

196,  56  U.  S.  (L.  ed.)  364;  Cherokee  1030. 

Nation  v.   Whitmire,  223  U.  S.  108,  12.  United  States  v.  Hitchcock,  205 

32  S.  Ct.  200,  56  U.  S.  (L.  ed.)  370:  U.  S.  80,  27  S.  Ct.  423,  51  U.  S.  (L. 

Gritts  V.   Fisher,  224  U.  S.  640,  32  ed.)  718;  Garfield  v.  United  States,  211 

S.  Ct.  580,  56  U.  S.  (L.  ed.)  928.    See  U.  S.  249,  29  S.  Ct.  62,  53  U.  8.  (L. 

also  supra,  par.  6.  ed.)  168;  Ballinger  v.  United  States, 

7.  United  States  v.  Kagama,  118  U.  216  U.  S.  (L.  ed.)  464;  United  States  v. 
S.  375,  6  S.  Ct.  1109,  30  U.  S.  (L.  ed.)  Fisher,  223  U.  S.  95,  32  S.  Ct.  196,  56 
228;  Lone  Wolf  v.  Hitchcock,  187  U.  U.  S.  (L.  ed.)  364. 

S.  553,  23  S.  Ct.  216,  47  U.  S.  (L.  ed.)  13.  See  snpra,  par.  7. 

299.  14.  Red  Bird  v.  United  States,  203 

8.  Gritts  V.  Fisher,  224  U.  S.  640,  32  U.  S.  76,  27  S.  Ct.  29,  51  U.  S.  (L.  ed.) 
8.  Ct.  580,  56  U.  8.  (L.  ed.)  928;  Unit-  96;  United  States  v.  Celestine,  215  U. 
ed  States  Fidelity,  etc.,  Co.  y.  Hansen,  S.  278,  30  8.  Ct.  93,  64  U.  S.  (L.  ed.) 
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effect  of  the  legislation  has  been  disastrous  to  the  Indians,  that  fact 
will  not  justify  the  courts  in^  departing  from  the  terms  of  the  act  as 
written,  since  the  responsibility  for  the  justice  or  wisdom  of  legisla- 
tion rests  with  Congress,  and  it  is  the  province  of  the  courts  to  enforce, 
not  to  make,  the  laws.^"  According  to  this  liberal  rule  of  cohstruction, 
a  statute  granting  public  lands  or  Indian  lands  which  may  become  pub- 
lic lands,  will  not  be  construed  as  including  Indian  lands  afterwards 
allotted  in  severalty  under  a  treaty  made  immediately  before  the  enact- 
ment of  the  statute,  as  to  do  so  would  be  to  accuse  the  government 
of  bad  faith  with  the  Indian  owners  of  the  land.**  And  it  has  also 
been  held  that  a  state  statute  making  a  closed  season  for  seilmon 
fishing,  but  providing  that  any  Indian  residing  in  the  state  may  take 
salmon  or  other  fish  at  any  time  for  the  use  of  himself  and  his  family, 
applies  only  to  Indians  who  have  not  become  citizens,  and  that  as  thus 
construed  it  is  not  unconstitutional  as  granting  special  privileges  to 
any  citizen  or  class  of  citizens.*' 

33.  What  Is  Indian  Country. — ^In  the  Indian  Intercourse  Act  of 
1834,  "Indian  Country"  was  expressly  defined,  but  this  section  was 
not  re-enacted  in  the  revised  statutes  and  was  therefore  repealed.** 
The  courts  have  held,  however,  that  the  definition  therein  contained 
may  still  be  referred  to  in  connection  with  the  provisions  of  its  original 
context  that  remain  in  force,  and  may  be  considered  in  connection 
with  the  changes  which  have  taken  place  in  our  situation,  with  a  view 
of  determining  from  time  to  time  what  must  be  regarded  as  Indian 
country  where  it  is  spoken  of  in  the  statutes.*^  Under  that  definition, 
country  that  was  formerly  subject  to  the  Indian  occupancy,  continues 
to  be  Indian  country  so  long  as  the  Indians  have  title  to  it,  and  no 
longer.**    As  soon  as  tiiey  part  with  the  title,  it  ceases  to  be  Indian 

195;  Choate  v.  Trapp,  224  U.  8.  665,       19.  United  States  v.  Le  Bris,  121  U. 

32  S.  Ct.  565,  56  U.  S.  (L.  ed.)  941.  S.  278,  7  S.  CL  894,  30  U.  S.  (L.  ed.) 

15.  United  States  v.  Choctaw  Na-  946;  United  States  v.  Celestine,  215  U. 
tion,  179  U.  S.  494,  21  S,  Ct.  149,  45  S.  278,  30  S.  Ct,  93,  54  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  291;  Matter  of  Heff,  197  195;  Clairmont  v.  United  States,  225 
U.  S.  488,  25  S.  Ct.  506,  49  U.  S.  {L.  U.  S.  551,  32  S.  Ct.  787,  56  U.  S.  (L. 
ed.)  848;  United  States  V.Detroit  First  ed.)  1201;  Donnelly  v.  United  States, 
Nat.  Bank,  234  U.  S.  245,  34  S.  Ct.  846,  228  U.  S.  243,  708,  33  S.  Ct.  449, 1024, 
58  U.  S.  (L.  ed.)  1298.              „  .,  ;,  57  U.  S.  (L.  ed.)  820,  1035,  Ann.  Caa. 

16.  Missoiiii,.etc.,  R.  Go.  v.  United  ig-iaF  7-1  a 

l^'r'5^  ?i«®-  *''  ^  ®-  ^''  *'  ^^  ^-      Note:  Ann.  Caa.  1912B  1091. 
17  Stete^Lewis,  45  Wash.  475,  88  ^^0  Bates  v.  Cl^k,  95  U.  8  204,  24 

Pac.  940, 122  A.  S.  R.  934  and  note.  lJ\S\l  ciUtl^'k  1%^^  SrT 

18.  United  States  v.  Le  Bris,  121  U.  ^'*^'^^,^-°-^^^'?°-p^-  ^^^'  ^^  U- 

S.  278,  7  S.  Ct.  894,  30  U,  S.  (L.  ed.)  »•  (^-  «*•)  ^^^'  United  States  v.  Le 

946;  Donnelly  v.  United  States,  228  U.  Bris,  121  U.  S.  278,  7  S.  Ct.  894,  30 

8.  243,  708,  33  S.  Ct.  449, 1024,  57  U.  U-  S.  (L.  ed.)  946;  United  States  v. 

8.  (L.  ed.)  820, 1035,  Ann.  Caa.  1913E  Celestine,  215  U.  S.  278,  30  S.  Ct  93, 

710.  54  U.  8.   (L.  ed.)  195;  Clairmcat  ▼. 
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country  without  any  further  act  of  Congress,  unless  by  the  treaty  by 
which  the  Indians  part  with  their  title,  or  by  some  act  of  Congress,  a 
different  rule  is  made  applicable  to  the  case.*  But  the  term  cannot 
now  be  confined  to  land  formerly  held  by  the  Indians,  and  to  which 
their  title  remains  unextinguished;  unquestionably  it  includes  also 
a  tract  of  land  that,  being  a  part  of  the  public  domain,  is  lawfully  set 
apart  as  an  Indian  reservation .•  The  term  "Indian  country"  likewise 
includes  any  Indian  allotment  while  the  title  to  the  same  is  held  in 
trust  by  the  government,  or  while  it  remains  inalienable  by  the  allottee 
without  the  consent  of  the  United  States.*  As  a  rule  Indian  lands  are 
not  included  in  the  term  "public  lands,"  which  is  ordinarily  used  to 
designate  such  lands  as  are  subject  to  sale  or  other  disposal  under 
general  laws.*  A  reservation  set  apart  by  the  general  government  for 
Indians  forms  no  part  of  any  organized  county  within  which  it  may 
be  located.' 

34.  Termination  of  Federal  Jurisdiction. — ^It  is  well  settled  that 
Congress,  in  pursuance  of  the  long-established  policy  of  the  govern- 
ment, has  the  right  to  determine  for  itself  when  the  guardianship 
which  has  been  maintained  over  the  Indian  shall  cease.  It  is  for  that 
body,  and  not  the  courts,  to  determine  when  the  true  interests  of  the 
Indian  require  his  release  from  such  condition  of  tutelage,  the  ques- 
tion being  purely  political.*    And,  in  the  absence  of  Congressional 

United  States,  225  U.  S.  551,  32  S.  Ct  4.  Leavenworth,  etc.,  B.  Co.  v.  Unit- 

787,  56  U.  S.  (L.  ed.)  1201.  ed  States,  92  U.  S.  733,  23  U.  S.  (L. 

Note:  Am.  Caa.  1912B  1091.  ed.)  634;  Missouri,  etc.,  B.  Co.  v.  Unit- 

1.  Bates  V.  Clark,  95  U.  S.  204,  24  ed  States,  92  U.  S.  760,  23  U.  S.  (L. 
U.  S.  (L.  ed.)  471;  Ex  parte  Crow  ed.)  645;  Spalding  v.  Chandler,  160  U. 
Dog,  109  U.  S.  556,  3  S.  Ct.  396,  27  U.  S.  394, 16  S.  Ct  360,  40  U.  S.  (L.  ed.) 
S.  (L.  ed.)  1030;  Dick  v.  United  469 ;  Kindred  v.  Union  Pac.  B.  Co.,  225 
Stetes,  208  U.  S.  340, 28  S.  Ct  399,  52  U.  S.  582,  32  S.  Ct.  780,  56  U.  S.  (L. 
U.  S.  (L.  ed.)  520;  United  States  v.  ed.)  1216;  Northern  Pac.  B.  Co.  v. 
Cclestine,  215  U.  S.  278,  30  S.  Ct  93,  United  States,  227  U.  S.  355,  33  S.  Ct. 
54  U.  S.  (L.  ed.)  195;  Clainnont  v.  368,  57  U.  S.  (L.  ed.)  544;  Missouri, 
United  States,  225  U.  S.  551,  32  S.  Ct  etc.,  B.  Co.  v.  United  States,  235  U.  S. 
787,  56  U.  S.  (L.  ed.)  1201.  37,  36  S.  Ct.  6,  59  U.  S.  (L.  ed.)  116. 

2.  United  States  v.  Celestine,  215  U.  6.  Poster  v.  Piyor,  189  U.  S.  325,  23 
S.  278,  30  S.  Ct  93,  54  U.  S.  (L.  ed.)  S.  a.  549,  47  U.  S.  (L.  ed.)  835. 
195;  United  States  v.  Sutton,  215  U.  6.  United  States  v.  Bickert  188  U. 
S.  291,  30  S.  Ct  116,  54  U.  S.  (L.  ed.)  s.  432,  23  S.  Ct  478,  47  U.  S.  (L.  ed.) 
I"'24?°™r  Vq^rJ^it?**lol4^  n  «32;  Matter  of  Heff,  197  U.  S.  488,  25 
I  n'alhfn  in?^   It!'  r^'i%^v  S-  Ct.  506,  49  U.  S.  {L.  ed.)  848;  Unit- 

U.  S.^442.  34  S.  Ct  396,  58  U.  S.  (L.  J'^^Sn^t,^;  L^^^.S!^ 

8.  Clainnont  v.  United  States,  225  S.  Ct.  578,  56  U.  S.  (L.  ed.)  738;  Unit- 
U.  S.  551,  32  S.  Ct.  787,  56  U.  S.  (L.  ed  States  v.  Sandoval,  231  U.  S.  28,  34, 
ed.)  1201;  United  States  v.  PeUcan,  S.  Ct  1,  58  U.  S.  (L.  ed.)  107;  United 
232  U.  S.  442,  34  S.  Ct  396,  58  U.  S.  States  v.  PeUcan,  232  U.  8.  442,  34  S. 
(L.  ed.)  676.  Ct.  396,  58  U.  S.  (L.  ed.)  676. 
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action,  the  fact  that  a  state  haa  conferred  on  certain  Indians  the  right 
of  suffrage  and  other  rights  that  ordinarily  belong  only  to  citizens, 
does  not  alter  their  relation  to  the  United  States.'  As  hereinbefore 
mentioned,  the  mere  grant  of  citizenship  does  not  in  itself  terminate 
federal  jurisdiction  over  the  Indians,^  nor  does  the  fact  that  a  tribe, 
as  in  the  case  of  the  Pueblos,  holds  its  lands  by  a  fee  simple  title.* 
When  the  guardianship  of  the  United  States  is  once  terminated  and 
an  Indian  is  made  a  citizen  6uad  subjected  to  the  laws  of  the  state  in 
which  he  resides,  he  is  thereafter  emancipated  from  federal  control 
and  the  laws  of  Congress  relating  to  Indians  cannot  be  applied  to 
him." 

iS^to^e  Jurisdiction 

35.  Reservation  Indians. — The  jurisdiction  of  the  federal  govern- 
ment over  Indian  tribes,  and  over  the  members  of  such  tribes  while 
they  are  on  Indian  reservations,  is  exclusive.  Consequently  such 
Indians,  while  they  are  on  their  reservations,  cannot  be  controlled 
or  governed  by  the  laws  of  the  state  within  which  the  reservations 
are  located.*^  Thus  it  has  been  held  that  a  state  cannot  enforce  its 
game  and  fish  laws  within  the  domain  of  an  Indian  reservation  situated 
within  the  borders  of  the  state ;  **  but  such  laws  may  be  enforced  on 
the  pubUc  domain  of  the  United  States  within  the  limits  of  the  state, 
though  a  treaty  made  before  the  admission  of  the  state  into  the  Union 
gave  the  Indians  the  right  to  bunt  on  such  land  as  part  of  a  thus 
existing  hunting  district.**  Nor  can  the  constitution  of  a  state  or  an 
act  of  its  legislature  prevent  the  application  of  an  act  of  Congress 
to  the  Indiui  tribes,  which,  thou^  residing  within  the  state,  are 
subject  to  the  control  of  the  federal  government.**     Although  an 

7.  United  States  v.  ffickert,  188  U.  55  N.  W.  553,  21  L.R.A.  169;  People 
S.  432,  23  S.  Ct.  478,  47  U.  S.  (L.  ed.)  v.  Daly,  212  N.  T.  183, 105  N.  E.  1048, 
632.  Axm.  Cas.  1915D  367  and  note;  Cyr 

8.  See  Bopra,  par.  IL  v.  Walker,  29  Okla.  281, 116  Pac.  931. 

9.  United  States  v.  Sandoval,  231  U.  35  L.R.A.(N.S.)  795;  Bnck  v.  Bran- 
8.  28,  34  S.  Ct.  1,  58  U.  S.  (L.  ed.)  son,  34  Okla.  807,  127  Pac  436,  50 
107.  LJl.A.(N.S.)  876. 

10.  Matter  of  Heff ,  197  U.  S.  488,  25       Note :  13  Ann.  Cas.  192. 

8.  Ct.  506,  49  U.  S.  (L.  ed.)  848.  See  also  infra,  par.  38-41.     As  to 

11.  Daniforth  v.  Wear,  9  Wheat.  673,  state  taxation  of  Indians  and  Indian 
6  U.  S.   (L.  ed.)   188;  Worcester  v.  lands,  see  supra,  par.  23,  24. 
Georgia,  6  Pet.  515,  8  U.  S.  (L.  ed.)  12.  Note:  13  Ann.  Cas.  193. 

483;  Harkness  v.  Hyde,  98  U.  S.  476,  13.  Ward  v.  Race  Horse,  163  U.  S. 

25  U.  S.   (L.  ed.)   237;  Langford  v.  504,  16  S.  Ct.  1076,  41  U.  S.  (L.  ed.) 

Monteith,  102  U.  S.  145,  26  U.  S.  (L.  244. 

ed.)  53;  United  States  v.  Kagama,  118  14.  Worcester  v.  Georgia,  6  Pet.  516, 

U.  S.  375,  6  S.  Ct.  1109,  30  U.  S.  (L.  8  U.  S.  (L.  ed.)  483;  United  States  v. 

ed.)  228;  Thomas  v.  Gay,  169  U.  S.  Holliday,  3  Wall.  407, 18  U.  S.  (L.  ed.) 

264,  18  S.  Ct.  340,  42  U.  S.  (L.  ed.)  182. 

740;  State  v.  Campbell,  53  Minn.  354,  Note:  13  Ann.  Cas.  193. 
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Indian  becomes  a  full-fledged  citizen  of  the  United  States,  yet  if  he 
continues  to  live  on  a  reservation  he  is  subject  to  the  exclusive  juris- 
diction of  the  United  States.^'  And  if  the  tribal  relation  is  still  recog- 
nized by  the  United  States  as  existing,  the  fact  that  the  primitive 
habits  of  the  Indians  have  been  modified  by  their  intercourse  with 
the  whites  does  not  authorize  a  state  to  treat  them  as  subject  to  its 
laws.*'  On  the  other  hand,  the  Indians,  though  living  on  a  reserva- 
tion and  maintaining  tribal  relations,  are  amenable  to  the  laws  of 
the  state  when  off  the  reservation.*'  And  it  is  within  the  power  of 
Congress  to  provide  that  the  laws  of  a  state  shall  extend  over  and 
apply  to  Indian  country.*' 

36.  Police  Power. — Notwithstanding  the  federal  jurisdiction  over 
Indian  tribes,  it  has  been  held  that  in  the  absence  of  conflicting  legis- 
lation by  Congress  a  state  within  whose  borders  a  tribe  is  located  may 
exercise  a  police  power  over  the  persons  and  property  of  such  Indians, 
80  far  as  necessary  to  preserve  the  peace  of  the  state  and  protect  the 
tribe  from  imposition  and  intrusion,*'  and  may  therefore  prohibit 
the  settlement  on  Indian  lands  of  persons  other  than  Indians,**  unless 
such  legislation  is  in  conflict  with  statutes  or  treaties  of  the  United 
States.*  And  it  has  been  held  that  a  state  statute  prohibiting  the  sale 
of  intoxicating  liquors  to  Indians  is  a  valid  exercise  of  the  police 
power.*  On  the  other  hand,  from  recent  decisions  it  would  appear 
to  be  settled  that  the  use  of  intoxicating  liquors  on  an  Indian  reser- 
vation cannot  be  regulated  by  the  state  within  whose  borders  the 
reservation  is,  in  the  absence  of  an  act  of  Congress  so  providing. 
Congress  may  delegate  to  the  state  authority  to  prohibit  and  punish 
the  use  of  intoxicating  liquors  on  the  reservation,  but  unless  it  clearly 
appears  that  Congress  intended  to  give  to  the  state  exclusive  jurisdic- 
tion of  the  subject  the  federal  statutes  regulating  the  sale  of  liquors 
on  Indian  reservations  generally  do  not  cease  to  be  enforceable  on 
the  particular  reservation.'  A  state  statute  which  prohibits  the  sale 
of  liquor  to  an  Indian  who  is  a  citizen  is  not  unconstitutional  as 

15.  Notes:   Ann.   Cas.   1914B   652;   366,  16  U.  S.  (L.  ed.)  149;  Deragon  v. 
Ann.  Cas.  1915D  371.  Sero,  137  Wis.  276, 118  N.  W.  839,  20 

16.  Earl  v.  Godley,  42  Minn.  361,  44  L.R.A.(N.S.)  842. 

N.  W.  254,  18  A.  S.  R.  517,  7  L.R.A.  20.  New  York  v.  Dibble,  21  How. 

125.  366, 16  U.  S.  (L.  ed.)  149. 

17.  Ex  parte  Moore,  28  S.  D.  339,  1.  Worcester  v.  Georgia,  6  Pet.  515, 
133  N.  W.  817,  Ann.  Cas.  1914B  648  8  U.  S.  (L.  ed.)  483. 

and  note.  2.  State  v.  Mamlock,  58  Wash.  631, 

Notes:  13  Ann.  Cas.  193;  Ann.  Cas.  109  Pac.  47,  137  A.  S.  R.  1085. 
1915D  371.  3.  United  States  v.  Sandoval,  231  U. 

18.  Eddy  v.   Lafayette,  163  U.  S.  S.  28,  34  S.  Ct.  1,  58  U.  S.  (L.  ed.) 
466,  16  S.  Ct.  1082.  41  U.  S.  (L.  ed.)   107. 

225.  Note:  Ann.  Cas.  1914B  653. 

19.  New  York  ▼.  Dibble,  21  How. 

140  . 


Digitized  by 


Google 


14  B.  C.  L.  INDIANS  S§  37,  38 

abridging  the  privileges  or  immunities  of  a  citizen,  or  as  a  denial 
of  the  equal  protection  of  the  law.* 

37.  Indians  Living  Apart  from  Tribe. — ^Individual  Indians  who 
have  severed  their  connection  with  the  tribe  to  which  they  belonged, 
or  who  no  longer  maintain  their  tribal  relations,  are  subject  to  the 
laws  of  the  state  where  they  happen  to  be,  unless  specially  excepted 
by  the  United  States.^  Under  some  federal  allotment  statutes,  in- 
dividual Indians  residing  on  land  allotted  to  them  are  also  entitled 
to  the  protection  and  amenable  to  the  laws  of  the  state  where  they 
reside,'  even  though  the  federal  government  has  retained  jurisdiction 
to  determine  the  rights  of  such  Indians  to  the  possession  of  the  land 
allotted.' 

Jurisdiction  of  Crimes  by  or  against  Indians  or  on  Indian  Land* 

38.  Crimes  on  Indian  Lands  by  One  Indian  against  Another. — 
For  many  years  the  policy  of  the  United  States  was  to  give  the  Indians 
themselves  jurisdiction  of  crimes  committed  by  one  Indian  against 
another  of  the  same  tribe,  and  accordingly  it  was  uniformly  held  that 
the  United  States  courts  had  no  jurisdiction  of  such  crimes.*  This 
rule,  however,  generally  extended  only  to  Indians  by  race,  and  a  white 
person  or  negro  who  was  adopted  into  a  tribe  was  not  thereby  absolved 
from  responsibility  to  the  criminal  laws  of  the  United  States."  This 
original  policy  was  changed  in  1885,  when  Congress  conferred  juris- 
diction on  the  federal  courts  of  the  more  serious  crimes  committed 
by  an  Indian  against  another  Indian  or  other  person  within  the 
limits  of  an  Indian  reservation  located  within  a  state,  and  on  the 
territorial  courts  when  the  reservation  was  located  within  the  limits 

4.  People  V.  Bray,  105  C»I.  344,  38       7.  McKay  v.  Kalyton,  204  U.  S.  458, 
Pac.  731,  27  L.R.A.  158;  Territory  v.  27  S.  Ct.  346,  51  U.  S.  (L.  ed.)  566. 
Coleman,  1  Ore.  191,  75  Am.  Dec.  554;       Note:  13  Ann.  Cas.  193. 

State  V.  Nicolls,  61  Wash.  142, 112  Pac.  8.  United  States  v.  Rogers,  4  How. 

269,  Ann.  Cas.  1912B  1088  and  note.  S67,  11  U.  S.  (L.  ed.)  1105;  Ex  part* 

5.  Pennock  v.  FrankUn  County,  103  Crow  Dog,  109  U.  S.  556,  3  S.  Ct.  396, 
U.  S.  44,  26  U.  S.  (L.  ed.)  367;  Cher-  27  D.  S.  (L.  ed.)  1030;  Smith  v.  Unit- 
okee  Trust  Fund,  117  U.  S.  288,  6  S.  ^  ?***®^' J^^  ?:  ^-^J  ^*  S-  ^Jv  ?^' 
Ct.  718,  29  U.  S.  (L.  ed.)  880;  State  v.  38_U^S.^(L^ed.)  67^  Lu^  y.  United 

Campbell,  53  Minn.  354, 
21  LJIA.  169;  State  v. 

C.  440  59  S.  E.  40,  13  Ann.  Cas.  189  u'^sHini')  "b&^X^^Wy.TA^ 

and  note.  States,  228  U.  S.  243,  708,  33  S.  Ct. 

Note:  Ann.  Cas.  1914B  652.  449^  io24,  57  U.  S.  (L.  ed.)  820, 1035, 

6.  Pennock  v.  Franklin  County,  103  ^jm.  Cas.  1913E  710. 
U.  S.  44,  26  U.  S.  (L.  ed.)  367;  Mat-  Note:  21  L.R.A.  171. 

ter  of  HefE,  197  U.  S.  488,  25  S.  Ct.       9.  United  States  v.  Rogers,  4  How. 
506,  49  U.  S.  (L.  ed.)  848.  567,  11  U.  S.  (L.  ed.)  1106;  Alberty 

Notes:  13  Ann.  Cas.  193;  Ann.  Cas.  v.  United  States,  162  U.  S.  499,  16  S. 
1914B  652.  Ct.  864,  40  U.  S.  (L.  ed.)  1051. 
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of  a  territory.**  Because  of  the  exclusive  jurisdiction  of  the  United 
States  over  the  Indians  and  the  Indian  country,  this  act  is  constitu- 
tional and  does  not  infringe  ihe  rights  of  a  state  within  whose  limits 
a  reservation  is  located.**  The  state  courts,  therefore,  have  no  juris- 
diction of  crimes  committed  by  an  Indian  within  the  limits  of  an 
Indian  reservation ;  *•  and  the  federal  jurisdiction  is  not  affected  by 
the  fact  that  the  Indian  committing  the  crime  has  been  granted 
citizenship,**  and  has  received  a  patent  for  land  within  the  reservation 
under  6in  allotment  act  which  grants  a  conditional  power  of  alienation 
only,**  or  specifies  a  period  during  which  the  land  shall  be  held  in 
trust  by  the  United  State.*."  Under  the  act  of  1885,  an  Indian 
(•omniittin.^  in  a  territory  any  of  certain  spccilied  crimes  mu.«t  be 
tried  in  the  district  court  of  the  territory  while  it  is  sitting  as  a  ter- 
ritorial court,  and  not  wliile  it  is  sittine  as  h  fef1<>ral  court.    >• 

39.  Crimes  on  Indian  Lands  by  Other  than  Indians. — ^The  execu- 
tive jurisdiction  of  the  federal  courts  over  Indian  reservations  within 
state  limits  extends  not  only  to  crimes  committed  by  an  Indian,  but 
also  to  crimes  committed  on  the  reservation  against  an  Indian  by  a 
white  person,*'  nor  does  the  admission  of  a  state  into  the  Union  deprive 
Congress  of  authority  to  deal  with  crimes  committed  by  or  against 

10.  United  States  v.  Kagama,  118  U.  E.  1048,  Ann.  Cas.  1915D  367  and 
S.  375,  6  S.  a.  1109,  30  U.  S.  (L.  ed.)   note. 

228;  Oon-shay-ee,  Petitioner,  130  U.  Notes:   13  Ann.   Cas.  193;   L.BA. 

S.  343,  9  S.  Ct.  542,  32  U.  S.  (L.  ed.)  1915F  587. 

973;  United  States  v.  Thomas,  151  U.  For  early  state  cases  to  tbe  contrary, 

S.  577, 14  S.  Ct.  426,  38  U.  S.  (L.  ed.)  see  21  L.R.A.  169  et  seq.  note. 

276;  Toy  Toy  v.  Hopkins,  212  U.  S.  13.  Apapas  v.  United  States,  233  U. 

542,  29  S.  a.  416,  53  U.  S.  (L.  ed.)  S.  587,  34  S.  Ct  704»  58  U.  S.  (L.  ed.) 

644;  United  States  v.  Celestine,  215  1104. 

U.  S.  278,  30  S.  Ct.  93,  54  U.  S.  (L.  14.  United  States  v.  Celestine,  215 

ed.)  195;  Kitto  v.  State,  98  Neb.  164,  U.  S.  278,  30  S.  Ct.  93,  64  U.  S.  (L. 

152  N.  W.  380,  L.R.A.1915P  587  and  ed.)  195. 

note;  People  v.  Daly,  212  N.  Y.  183,  16.  United  States  v.  PeUcan,  232  U. 

105  N.  E.  1048,  Ann.  Cas.  1915D  367  S.  442,  34  S.  a.  396,  58  U.  S.  (L.  ed.) 

and  note.  676. 

11.  United  States  v.  Kagama,  118  16.  Oon-shay-ee,  Petitioner,  130  U. 
U.  S.  375,  6  S.  Ct.  1109,  30  U.  S.  (L.  S.  343,  9  S.  Ct.  642,  32  U.  S.  (L.  ed.) 
ed.)  228;  Donnelly  v.  United  States,  973;  Captain  Jack,  Petitioner,  130  U. 
228  U.  S.  243,  708,  33  S.  Ct.  449, 1024,  S.  353,  9  S.  Ct  546,  32  U.  S.  (L.  ed.) 
57  U.  S.  (L.  ed.)  820,  1035,  Ann.  Cas.  976. 

1913E  710.  17.  Donnelly  v.  United  States,  228 

12.  United  States  v.  Kagama,  118  U.  S.  243,  708,  33  S.  Ct  449, 1024,  57 
U.  S.  375,  6  S.  Ct  1109,  30  U.  S.  (L.  U,  S.  (L,  ed.)  820,  1035,  Ann.  Cas. 
ed.)  228;  Toy  Toy  v.  Hopkins,  212  U.  1913E  710;  United  States  v.  Pelican, 
S.  542,  29  S.  Ct.  416,  53  U.  S.  (L.  ed.)  232  U.  S.  442,  34  S.  Ct  326,  58  U. 
644;  State  v.  Campbell,  53  Minn.  354,  S.  (L.  ed.)  676;  Apapas  v.  United 
55  N.  W.  653, 21  LJR.A.  169  and  note;  States,  233  U.  S.  587,  34  S.  Ct  704,  58 
People  V.  Daly,  212  N.  T.  183, 105  N.  U.  S.  (L.  ed.)  1104. 
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TT>f|i«in«  on  a  reservatkm  situated  in  the  new  state,**  even  though 
the  reservation  is  within  a  section  granted  to  the  state  for  school 
purposes  as  such  a  grant  is  subject  to  the  Indian  occupancy.**  But 
unlffis  restricted  by  treaty  with  the  Indian  tribe  or  by  the  act  admit- 
ting the  state  into  the  Union  or  by  other  act  of  Congress  then  in 
existence,  the  state  jurisdiction  extends  over  the  territorial  limits  of 
an  Indian  reservation  so  as  to  apply  to  all  crimes  committed  thereon 
by  persons  not  members  of  the  tribe  against  other  non-members  of 
the  tribe,**  and  in  such  case  the  United  States  courts  have  no  juris- 
diction.* And  it  has  been  ruled  that  a  clause  in  an  enabling  act 
merely  providing  that  "Indian  lands  shall  remain  under  the  absolute 
jurisdiction  and  control  of  the' Congress  of  the  United  States,"  does 
not  deprive  the  state  courts  of  such  exclusive  jurisdiction  over  crimes 
on  Indian  reservations  not  committed  by  or  against  Indians.*  The 
provision  of  an  act  of  Congress  conferring  on  the  territorial  courts 
jurisdiction  in  any  case  of  murder  committed  by  an  Indian  on 
a  reservation  within  the  territory,  does  not  affect  the  jurisdiction 
of  the  federal  court  when  the  crime  is  committed  by  a  person  not  an 
Indian  against  a  person  also  not  an  Indian.' 

40.  Crimes  Committed  Off  Reservation  by  or  against  Indians. — 
Indians,  though  belonging  to  a  tribe  which  maintains  the  tribal 
organization,  occupying  a  reservation  within  a  state,  are  amenable 
to  state  laws  for  murder  or  other  offenses  against  such  laws,  committed 
by  them  off  the  reservation  and  within  the  limits  of  the  state,*  even 
though  the  crime  is  committed  against  an  Indian  of  the  same  tribe, 
the  act  of  Congress  of  1885  having  deprived  the  tribal  icourta  of 
jurisdiction  in  such  cases.'  Obviously,  it  follows  that  crimes  com- 
mitted outeide  of  a  reservation  by  white  persons  against  Indians  are 
also  punishable  under  the  laws  of  the  state  where  such  crimes  are 

18.  United  States  v.  PeUcan,  232  U.  S.  240, 17  S.  Ct  107, 41  U.  S.  (Lu  ed.) 
S.  442,  34  S.  Gt  396,  58  U.  S.  (L.  ed.)   419. 

676.  2.  United  States  v.  Kagama,  118  U. 

19.  United  States  v.  Thomas,  151  U.  S.  375,  6  S.  Ct.  1109,  30  U.  S.  (L.  ed.) 
S.  577, 14  S.  CL  426,  38  U.  S.  (L.  ed.)   228. 

276.  3.  In  re  Wilson,  140  U.  S.  575,  U  S. 

20.  United  States  v.  McBratney,  104  Ct  870,  35  U.  S.  (L.  ed.)  513. 

U.  S.  621,  26  U.  S.  (L.  ed.)  869;  Drap-  4.  State  v.  Campbell,  53  Minn.  354, 

er  V.  United  States,  164  U.  S.  240,  17  55  N.  W.  553,  21  L.R.A.  164  and  note; 

S.  Ct.  107,  41  U.  S.  (L.  ed.)  419;  Unit-  Ex  parte  Moore,  28  S.  D.  339,  133  N. 

ed  States  v.  Satton,  215  U.  S.  291,  30  W.  817,  Ann.  Cas.  1914B  648. 

S.  Ct  116,  54  U.  S.  (L.  ed.)  200;  Don-  Notes:  LJI.A.1915F  589;  13  Ann. 

neUy  v.  United  States,  228  U.  S.  243,  Cas.  193. 

708,  33  S.  Ct  449, 1024,  57  U.  S.  (L.  5.  Pablo  v.  People,  23  Colo.  134,  46 

«d.)  820,  1035,  Ann.  Cas.  1913E  710;  Pac.   636,  37  Lit  A.  636;  Ex  parte 

State  V.  Campbell,  53  Minn.  354,  55  Moore,  28  S.  D.  339,  133  N.  W.  817, 

N.  W.  653,  21  L.R.A.  169  and  note.  Ann.  Cas.  1914B  648. 

1.  Draper  v.  United  States,  164  U.  • 
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committed,*  and  likewise  crimes  committed  by  or  against  an  Indian 
who  has  abandoned  his  tribal  relations.' 

41.  Procedure. — ^An  Indian  on  a  reservation  charged  with  a  crime 
is  entitled  to  the  same  treatment  which  is  accorded  other  persons 
accused  of  violating  the  criminal  laws  of  the  United  States.  Accord- 
ingly, an  Indian  officer  on  a  reservation  has  no  authority  to  arrest 
a  resident,  on  a  charge  of  misdemeanor  not  committed  in  his  presence, 
without  a  warrant  and  if  he  attempts  to  do  so  the  resident  is  entitled 
to  use  such  force  as  may  be  necessary  to  resist  the  arrest.*  An  indict- 
ment for  murder  which  charges  that  the  defendant  and  the  deceased 
were  not  Indians  nor  citizens  of  the  Indian  territory,  sufficiently 
alleges  that  they  were  not  citizens  of  any  Indian  tribe  or  nation.* 

Regvlalion  of  Commerce  with  Indiana 

42.  Extent  of  Power  Vested  in  Congress. — ^Under  the  constitution 
of  the  United  States  the  power  "to  regulate  commerce  with  the  Indian 
tribes"  is  expressly  vested  in  Congress.  By  virtue  of  this  clause,  traffic 
or  intercourse  with  an  Indian  tribe  or  with  a  member  of  such  a  tribe 
is  subject  to  the  regulation  of  Congress,  although  it  be  within  the 
limits  of  a  state,  the  power  of  Congress  being  superior  and  paramoimt 
to  the  authority  of  any  such  -state  within  whose  limits  are  Indian 
tribes.**  The  power  is  as  broad  and  as  free  from  restrictions  as  that 
to  regulate  commerce  with  foreign  nations,**  and  is  in  nowise  affected 
by  the  magnitude  of  the  traffic  or  the  extent  of  the  intercoui-se.  As 
long  as  the  Indians  remain  a  distinct  people,  with  existing  tribal 
organizations,  recognized  by  the  political  department  of  the  govern- 
ment, Congress  has  the  power  to  say  with  whom,  and  on  what  terms 
they  shall  deal,  and  what  articles  shall  be  contraband.**    In  determin- 

6.  Note:  13  Ann.  Cas.  193.  A.  S.  B.  879,  41  L.R.A.  419.    See  also 

7.  State  V.  Campbell,  53  Minn.  354,  infra,  par.  43. 

55  N.  W.  553,  21  L.R.A.  169  and  note.  11.  United  States  v.  43  Gallons  of 

8.  Bad  Elk  v.  United  States,  177  U.  Whiskey,  93  U.  S.  188,  23  U.  S.  (L. 
S.  529,  20  S.  Ct.  729,  44  U.  S.  (L.  ed.)  ed.)  846;  Dick  v.  United  States,  208 
874.  U.  S.  340,  28  S.   Ct.  399,  52  U.   S. 

9.  Wheeler  v.  United  States,  159  U.  (L.  ed.)  520;  Perrin  v.  United  States, 
S.  523, 16  S.  Ct.  93,  40  U.  S.  (L.  ed.)  232  U.  S.  478,  34  S.  Ct.  387,  58  U.  S. 
244.  (L.  ed.)  691. 

10.  United  States  v.  Holliday,  3  12.  United  States  v.  43  Gallons  of 
WaU.  407,  18  U.  S.  (L.  ed.)  182;  Whiskey,  93  U.  S.  188,  23  U.  S.  (L. 
Elk  V.  Wilkins,  112  U.  S.  94,  5  S.  Ct.  ed.)  846;  Dick  v.  United  States,  208 
41,  28  U.  S.  (L.  ed.)  643;  Dick  v.  U.  S.  340,  28  S.  Ct.  399,  52  U.  S.  (L. 
United  States,  208  U.  S.  340,  28  S.  Ct.  ed.)  520;  Tinker  v.  Midland  Vallev 
399,  52  U.  S.  (L.  ed.)  520;  Ex  parte  Mercantile  Co.,  231  U.  S.  681,  34  S. 
Webb,  225  U.  S.  663,  32  S.  Ct.  769,  56  Ct.  252,  58  U.  S.  (L.  ed.)  434;  Perriu 
U.  S.  (L,  ed.)  1248;  United  States  V.  v.  United  States,  232  U.  S,  478,  34  S. 
Douglas,  190  Ped.  482,  111  C.  C.  A.  Ct.  387,  58  U.  S.  (L.  ed.)  691;  United 
314,  36  L.R.A.(N.S.)  1075;  Stacy  v.  States  v.  Doup:laa,  190  Fed.  482,  Ul 
U  Belle,  99  Wis.  520,  7571.  W.  60,  67  C.  C.  A.  314,  36  L.R.A.(N.S.)  1076. 
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ing  what  is  reasonubly  essential  to  the  protection  of  the  Indians,  Con- 
gress is  invested  with  a  wide  discretion,  and  its  action,  unless  purely 
arbitrary,  must  be  accepted  and  given  full  effect  by  the  courts.**  In 
the  exercise  of  the  power  Congress  may  validly  authorize  the  con- 
struction of  a  railroad  through  Indian  lands.**  This  power  to  regulate 
commerce  with  any  particular  tribe  of  Indians  or  members  of  a  tribe 
is  terminated  when  Congress  abandons  its  guardianship  and  subjects 
such  Indians  to  the  laws  of  a  state.*' 

43.  Regolatioii  of  Liquor  Traffic. — ^Under  its  power  over  commerce 
with  the  Indians,  Congress  may  forbid  the  sale  of  liquor  to  any  mem- 
ber of  an  Indian  tribe,*'  even  though  the  sale  is  consummated  wholly 
within  a  statd  and  not  in  Indian  country;  the  right  to  exercise  the 
power  in  reference  to  any  Indian  tribe,  or  any  person  who  is  a  member 
of  suoh  tribe,  is  absolute,  without  reference  to  the  locality  of  the 
traffic,  or  the  locality  of  the  tribe  or  of  the  member  of  the  tribe  with 
whom  it  is  carried  on.*'  This  power  Congress  has  exercised  since 
an  early  day  in  its  dealings  with  the  Indians,  and  it  is  one  of  the 
most  important  duties  of  the  Indian  Office  to  aid  in  the  enforcement 
of  this  legislation.**  It  should  be  noted  here  that  prior  to  the  year 
1892  the  statute  forbade  the  sale,  etc.,  of  "any  spirituous  liquors  or 
wine,"  and  it  was  held  that  these  terms  did  not  include  lager  beer, 
but  that  an  amendatory  act  of  July  23, 1892,  extended  the  prohibition 
specifically  to  "ale"  and  "beer"  and  generally  to  "intoxicating  liquors 
of  any  kind."  *•  Being  a  legitimate  exercise  of  the  power  over  com- 
merce with  the  Indians,  such  legislation  does  not  encroach  on  the 
police  power  of  a  state,  or  disturb  the  principle  of  equality  among  the 
states.**  It  has  also  been  held  to  be  within  the  power  of  Congress  by 
treaty  with  an  Indian  tribe  to  stipulate  that  lands  which  are  thereby 

13.  Perrin  v.  United  States,  232  U.  232  U.  S.  487,  34  S.  Ct  391,  58  U.  S, 
S.  478,  34  S.  Ct.  387,  58  U.  S.  (L.  ed.)    (L.  ed.)  696. 

691.  Notes:  Ann.  Cas.  ldl2B  1090;  Ann. 

14.  Cherokee    Nation    v.    Southern  Cas.  1915D  372. 

Kansas  R.  Co.,  135  U.  S.  641, 10  S.  Ct.  17.  United  States  v.  Holliday,  3 
965,  34  U.  S.  (L.  ed.)  295.  Wall  407,  18   U.   S.    (L.  ed.)    182; 

15.  Matter  of  Heff,  197  U.  S.  488,  United  States  v.  Sandoval,  231  U.  S. 
25  S.  Ct.  506,  49  U.  S.  (L.  ed.)  848.       28,  34  S.  Ct.  1,  58  U.  S.  (L.  ed.)  107. 

16.  United  States  v.  Forty-three  Note:  Ann.  Cas.  1912B  1090  et  seq. 
Gallons  of  Whiskey,  etc.,  108  U.  S.  18.  United  States  v.  Birdsall,  233  U. 
491,  2  S.  Ct  906,  27  U.  S.  (L.  ed.)  S.  223,  34  S.  Ct.  512,  58  U.  S.  (L.  ed.) 
803;  Ex  parte  Webb,  225  U.  S.  663,  930. 

32  S.  Ct.  769,  56  U.  S.  (L.  ed.)  1248;  For  a  reference  to  an  early  statute 

United  States  v.  Wright,  229  U.   S.  on  the  subject,  see  Sundry  Goods,  etc. 

226,  33  S.  Ct.  630,  57  U   S.  (L.  ed.)  v.  United  States,  2  Pet.  358,  7  U.  S. 

1160;  United  States  v.  Sandoval,  231  (L.  ed.)  450. 

XT.  S.  28,  34  S.  Ct.  1,  58  U.  S.  (L.  ed.)  19.  Cavels  ▼.  United  States,  152  U. 

107;  Perrin  v.  United  States,  232  U.  S.  570, 14  S.  Ct.  720,  38  U.  S.  (L.  ed.) 

S.  478,  34  S.  Ct.  387,  58  U.  S.   (L.  556. 

ed.)  691;  Pronovast  v.  United  States,  20.  United  States  v.  Sandoval,  231 
B.  C.  L.  XIV.— 10.              146 
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ceded  to  the  United  States  and  the  title  of  the  Indians  extingoiahed 
shall  remain  subject  to  the  federal  liquor  laws,  and-  that  no  state 
lights  are  infringed  thereby.*  And  so  the  power  to  regulate  com- 
merce between  the  states,  and  with  Indian  tribes  situate  within  the 
limits  of  a  state,  justifies  Congress  when  creating  a  new  state  out  of 
territory  inhabited  by  Indian  tribes,  and  into  which  territory  the 
introduction  of  intoxicating  liquors  is  by  existing  laws  and  treaties 
prohibited,  in  so  legislating  as  to  preserve  those  laws  and  treaties  in 
force  to  the  extent  of  excluding  interstate  traffic  in  intoxicating  liquors 
that  would  be  inconsistent  with  the  prohibition.*  Where  the  United 
States  holds  the  title  to  lands  allotted  to  Indians  in  trust  for  them, 
although  it  has  conferred  the  rights  of  citizenship  upon  them,  it  still 
retains  the  power  to  prohibit  the  introduction  of  liquor  on  such 
lands.'  When,  however.  Congress  has  terminated  its  guardianship 
over  an  Indian  and  subjected  him  as  a  citizen  to  the  law  of  the  state 
in  which  he  resides,  the  federal  laws  prohibiting  the  sale  of  liquor  to 
Indians  have  no  application  to  him.*  It  has  been  held  that  a  ter- 
ritorial statute  prohibiting  the  sale  of  liquors  to  Indians  is  not  invalid 
although  the  same  act  may  constitute  an  offense  under  the  federal  and 
territorial  statute."  In  case  of  the  conviction  of  a  person  charged  with 
violating  the  law,  the  trial  judge  in  assessing  the  punishment  may 
take  the  advice  of  the  commissioner  of  Indian  affairs,  and  the  Presi- 
dent will  not  extend  executive  clemency  to  the  person  convicted  except 
on  the  recommendation  of  the  attorney-general  after  consultation 
with  the  commissioner  of  Indian  affairs.' 

V,  Indian  Depredations 

44.  Liability  of  United  States  in  General — By  statute  Congress 
has  rendered  the  federal  government  liable  for  property  of  citizens 
of  the  United  States  taken  or  destroyed  by  Indians  belonging  to  any 
band,  tribe,  or  nation  in  amity  with  the  United  States,  without  just 

U.  S.  28,  34  S.  Ct.  1,  58  U.  S.  (L.  ed.)  see  Joplin  Mercantile  Co.  v.  United 
107.  States,  236  U.  S.  531,  35  S.  Ct.  291,  59 

1.  United  States  v.  43  QaUons  of  U.  S.  (L.  ed.)  705. 

Whiskey,  93  U.  S.  188,  23  U.  S.  (L.  .  3.  United  States  v.  Sutton,  215  U. 
ed.)  846;  Dick  v.  United  States,  208  S.  291,  30  S.  Ct.  116,  54  U,  S.  (L.  ed.) 
U.  S.  340,  28  S.  Ct.  399,  52  U.  S.  (L.  200;  HalloweU  v.  United  States,  221 
ed.)  520;  Perrin  v.  United  States,  232  U.  S.  317,  31  S.  Ct.  587,  55  U.  S. 
U.  S.  478,  34  S.  Ct.  387,  58  U.  S.  (L.  ed.)  750. 
(L.  ed.)  691;  Johnson  v.  Gearlds,  234  Note:  Ann.  Cas.  1912B  1090. 
U.  S.  422,  34  S.  Ct.  794,  58  U.  S.  4.  Matter  of  HefiE,  197  U.  S.  488,  25 
(L.  ed.)  1383.  S.  Ct.  506,  49  U.  S.  (L.  ed.)  848. 

Note:  Ann.  Cas.  1912B  1090.  Note:  Ann.  Cas.  1912B  1090. 

2.  Ex  parte  Webb,  225  U.  &  663,       5.  Note:  Ann.  Cas.  1912B  109L 

32  S.  Ct.  769,  56  U.  S.  (L.  ed.)  1248.  6.  United  States  v.  Birdsall,  233  U. 
As  to  the  situation  produced  by  the  S.  223^  34  S.  Ct.  612.  68  U.  S.  (L.  ed.) 
admisBion  of  Oklahoma  into  the  Union  930. 
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cause  or  provocation  on  the  part  of  the  owner,  and  not  returned  or 
paid  for.'  Full  compensation  for  property  actusdly  taken  or  destroyed 
may  be  recovered,  but  there  is  no  liability  for  consequential  damages 
to  other  property  resulting  from  the  taking.^  Nor  does  the  statute 
render  the  United  States  liable  for  the  loss  of  property  situated  within 
the  domain  of  a  foreign  state  at  the  time  of  its  seizure  or  destrjiiction, 
although  belonging  to  a  citizen  of  the  United  States.*  Under  the 
act  the  amount  of  a  judgment  for  an  Indian  depredation  is  a  charge 
against  the  tribe  by  which  the  depredation  was  committed,  and  if 
the  tribe  can  be  identified,  is  to  be  deducted  from  annuities  or  other 
funds  due  the  tribe  from  tiie  United  States." 

45.  Definition  of  Tribe,  Band,  and  Nation. — To  fix  liability  on  the 
federal  government  the  claimant  must  prove  that  the  depredation  was 
committed  by  Indians  belonging  to  some  band,  tribe  or  nation  in 
amity  with  the  United  States.  By  a  "tribe"  is  meant  a  body  of 
Indians  of  the  same  or  a  similar  race,  united  in  a  community  undw 
one  leadership  or  government,  and  inhabiting  a  particular  though 
sometimes  ill-defined  territory,**  A  "band,"  on  the  other  hand,  is 
a  company  of  Indians  not  necessarily,  though  often,  of  the  same  raoe 
or  tribe,  but  united  under  the  same  leadership  in  a  common  design ; 
the  word  implies  an  inferior  and  less  permanent  organization  than 
that  of  a  tribe,  though  it  must  be  of  sufficient  strength  to  be  capable 
of  initiating  hostile  proceedings.**  With  respect  to  the  ntunber  neces- 
sary to  constitute  a  band  within  the  meaning  of  the  act,  no  more  would 
seem  to  be  required  than  necessary  to  have  independence  of  action, 
continuity  of  existence,  a  common  leadership,  and  concert  of  action.** 
The  word  "nation,"  as  used  in  the  act,  has  reference  merely  to  a  large 
tribe  or  a  group  of  affiliated  tribes.** 

46.  Requirement  of  Amity. — It  is  essential  that  the  band,  tribe  or 
nation  to  which  the  Indians  who  committed  the  depredations  belonged 
shall  have  been  in  amity  with  the  United  States  at  the  time  of  the 
illegal  acts, — ^the  government  is  not  rendered  liable  for  the  loss  or 
destruction  of  property  by  Indians  engaged  in  open  hostilities  against 
the  United  States.**    Whether  a  tribe  is  in  amity  with  the  United 

7.  See  eases  cited  in  this  and  sue-  U.  S.  261,  21  S.  Ct.  358,  46  U.  S.  (L. 
seeding  paragraphs.  ed.)  521. 

8.  Price  y.  United  States,  174  U.  S.  12.  Montoya  v.  United  States,  180 
373,  19  S.  Ct  765,  43  U.  S.  (L.  ed.)  U.  S.  261,  21  S.  Ct.  358,  45  U.  S. 
1011.  (L.  ed.)  621;  Conners  v.  United  States, 

9.  Corralitos  Co.  v.  United  States,  180  U.  S.  271,  21  S.  Ct.  362,  45  U. 
178  U.  S.  280,  20  S.  Ct.  941,  44  U.  8.  S.  (L.  ed.)  525. 

(L.  ed.)  1069.  IS.  Montoya  v.  United  States,  180 

10.  United  States  v.  Goriiam,  166  U.  S.  261,  21  S.  Ct.  358,  45  U.  S. 
U.  S.  316,  17  S.  Ct  382,  41  U.  8.   (L.  ed.)  521. 

(L.  ed.)  729.  14.  See  snpra,  par.' 4. 

11.  Montoya  v.  United  SUtes,  180      15.  Johnson  ▼.  United  States,  160 
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States  is  a  question  of  fact,  to  be  determined  by  the  teetimony  intro- 
duced. The  word  as  used  in  the  statute  is  not  a  technical  term,  but 
must  be  given  its  ordinary  meaning,  and  signifies  friendship,  actual 
peace.  ^*  A  formal  declaration  of  war  is  not  neceesary  to  constitute 
a  state  of  war  with  an  Indian  tribe,  and  therefore  the  absence  of  such 
a  declaration  is  not  proof  that  the  tribe  was  in  amity  with  the  United 
States.*'  Hostilities  for  a  single  purpose  only,  as  for  example,  resist- 
ing the  opening  of  a  military  road  and  not  for  the  mere  sake  of 
fighting  generally,  may  be  stifficient  to  prevent  a  tribe  from  being 
in  amity.**  And  the  fact  that  hostilities  were  provoked  by  the  action 
of  United  States  troops  in  firing  on  a  band  of  Indians  does  not  alter 
the  situation,**  Official  reports  of  special  agents  or  other  cheers  of 
the  government  are  legally  competent  evidence  on  the  issue  of 
amity.** 

47.  Citizenship  of  Claimant. — ^The  liability  of  the  United  States 
for  Indian  depredations  is  further  conditioned  on  the  citizenship  of 
the  owner  of  the  property  at  the  time  it  was  taken  or  destroyed.  A 
person  who  was  not  a  citizen  of  the  United  States  at  the  time  of  an 
alleged  appropriation  of  his  property  by  Indians  is  not  entitled  to 
maintain  an  action  in  the  court  of  claims  to  be  reimbursed  by  the 
United  States,  notwithstanding  the  fact  that  he  has  since  changed  his 
status  and  is  a  citizen  at  the  time  the  action  is  commenced,*  even 
though  he  had  declared  his  intention  to  become  a  citizen  prior  to 
the  time  of  the  depredation.*  It  has  been  ruled  that  a  corporation  of 
a  state  is  a  "citizen  of  the  United  States,"  within  the  meaning  of  the 
act  of  Congress.* 

48.  Proceedings. — If  their  identity  va  known,  it  would  seem  neces- 
sary to  join  as  codefendante  with  the  United  States  the  tribes  or 
bands  of  Indians  by  whom  the  alleged  depredations  were  committed, 

U.  S.  546,  16  S.  Ct.  377,  40  U.  S.  (L.  19.  Connere  v.   United   States,  180 

ed.)   529;   United  States  v.   Gorham,  U.   S.  271,  21  S.  Ct.  362,  45  U.  S. 

165  U.  S.  316,  17  S.  Ct.  382,  41  U.  8.  (L.  ed.)  525. 

(L.  ed.)  729;  Collier  v.  United  States,  20.  Collier  v.  United  States,  173  U. 

173  U.  S.  79,  19  S.  Ct.  330,  43  U.  S.  S.  79,  19  S.  Ct.  330,  43  U.  S.  (L.  ed.) 

(L.    ed.)    621;    Montoya    v.    United  621. 

States,  180  U.  S.  261,  21  S.  Ct.  358,  1.  Johnson  v.  United  States,  160  U. 

45  U.  S.  (L.  ed.)  521.  S.  546, 16  S.  Ct  377,  40  U.  S.  (L.  ed.) 

16.  Marks  v.  United  States,  161  U.  529;  Contzen  v.  United  States,  179  U. 
S.  297,  16  S.  Ct.  476,  40  U.  S.  (L.  S.  191,  21  S.  Ct.  98,  45  U.  S.  (L.  ed.) 
ed.)  706.  148. 

17.  Marks  v.  United  States,  161  U.  2.  Terke  v.  United  States,  173  U. 
S.  297, 16  S.  Ct  476,  40  U.  S.  (L.  ed.)  S.  439, 19  S.  Ct  441,  43  U.  S.  (L.  ed.) 
706;   Montoya  v.  United  States,  180  760. 

U.  S.  261,  21  S.  Ct  358,  45  U.  S.  3.  United    States    v.    Northwestern 

(L.  ed.)  521.  Express  Stage,  etc.,  Co.,  164  U.   S. 

18.  Leighton  y.  United  States,  161  686,  17  S.  Ct  206,  41  U.  S.  (L.  ed.) 
U.  S.  291,  16  S.  Ct  495,  40  U.  S.  599. 

(L.  ed.)  703. 
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even  though  the  act  does  not  require  service  of  process  upon  such 
tribes  or  bands,*  but  if  the  identity  is  unknown,  judgment  may 
nevertheless  be  rendered  against  the  United  States.*  The  petition 
of  the  claimant  must  be  filed  in  the  court  of  claims  within  three 
jeaxs  after  the  commission  of  the  illegal  act,  and  if  a  specific  tribe  is 
joined  therein  as  codefendant  the  petition  cannot  be  amended  after 
the  three  years'  limitation  has  expired,  by  stating  another  and  dif- 
ferent tribe  as  the  wrongdoer.'  The  claim  must  be  established  by 
proof  satisfactory  to  the  court  of  Claims,  and  its  decision  on  the  facts 
is  as  binding  as  the  verdict  of  a  jury.'  If  a  claim  determined  by 
the  secretary  of  the  interior  prior  to  the  depredation  act  of  1891  is 
reopened  thereafter  by  the  claimant  in  the  court  of  claims,  the  re- 
opening cannot  be  partial  and  limited  to  the  mere  question  of  the 
amount,  but  opeixs  anew  the  whole  case,  including  the  question  of 
liability.*  It  has  been  decided  that  claims  for  Indian  depredations 
are  embraced  by  the  provisions  of  the  revised  statutes  giving  the  court 
of  claims  power  to  grant  new  trials  on  motion  filed  on  behalf  of  the 
United  States  within  two  years  after  the  final  disposition  of  the 
claim.*  It  is  within  the  power  of  Congress  to  restrict  the  compen- 
sation of  attorneys  on  collection  of  claims  for  Indian  depredations.^* 

4.  United  States  v.  Oorbam,  165  U.  7.  Stone  v.  United  States,  164  U. 
S.  316,  17  S.  Ct  382,  41  U.  S.  (L.  ed.)  S.  380, 17  S.  Ct.  71,  41  U.  S.  (L.  ed.) 
729;   United  States  v.  Martines,  195  477. 

U.  S.  469,  26  S.  Ct.  80,  49  U.  S.  (L.      8.  Leighton  v.  United  States,  161  U. 
ed.)  282.  S.  291,  16  S.  Ct.  496,  40  U.  S.   (L. 

5.  United  States  v.  Oorham,  165  U.  ed.)  703. 

S.  316,  17  S.  Ct.  382,  41  U.  S.   (L.      9.  Sanderson  v.  United  States,  210 
ed.)  729.  U.  S.  168,  28  S.  Ct.  661,  62  U.  S.  (L. 

6.  United  States  v.  Martines,  195  U.   ed.)  1007. 

S.  469,  25  S.  Ct  80,  49  U.  S.  (L.  ed.)       10.  Ball  v.  Halsell,  161  U.  S.  72,  16 
282.  S.  Ct.  554,  40  U.  S.  (L.  ed.)  622. 
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I.  Intboductobt 

1.  Scope  of  Article. — ^In  this  article  it  is  intended  to  set  out  only 
the  genei^  principles  relating  to  the  necessity,  form  and  sufficiency 
of  formal  aocosations  in  criminal  prosecutions,  the  time  and  manner 
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of  raising  objections  thereto,  and  the  waiver  and  cure  of  defects 
therein.  While  indictments  or  informations  for  particular  offenses 
are  necessarily  used  in  illustration  of  these  general  principles,  all 
further  discussion  of  the  manner  and  sufficiency  of  charging  stush 
offenses  is  left  to  the  specific  articles  relating  thereto. 

2.  Necessity  for  Formal  Accusatioii. — ^It  is  the  well  established 
rule  that  criminal  proceedings  cannot  be  said  to  be  brought  or  insti- 
tuted until  a  formal  charge  is  openly  made  against  the  accused,  either 
by  indictment  presented  or  information  filed  in  court,  or,  at  the  least, 
by  complaint  before  a  magistrate.*  In  the  eyes  of  the  law  a  person 
is  charged  with  crime  only  when  he  is  called  upon  in  a  legal  proceed- 
ing to  answer  to  such  charge.  Mere  investigation  by  prosecuting 
officers,  or  even  the  inquiry  and  consideration  by  examining  magis- 
trates of  the  propriety  of  initiating  a  prosecution,  do  not  of  them- 
selves create  a  criminal  charge.  The  hearing  and  deciding  on  a 
criminal  charge  is  something  which  takes  place  only  after  the  crim- 
inal charge  has  been  legally  made."  At  common  law  an  informal 
tion  will  lie  for  all  misdemeanors,  but  an  indictment  is  necessary 
in  the  prosecution  of  a  felony.*  Under  constitutional  and  statu- 
tory provisions  generally,  offenses  cognizable  in  courts  of  record,  as 
distinguished  from  petty  misdemeanors  within  the  exclusive  jurisdic- 
tion of  a  justice  of  the  peace  and  violations  of  municipal  ordinances,* 
should  be  prosecuted  by  indictment  or  information,  and  whether  the 
one  or  the  other,  depends  upon  the  terms  of  the  constitution  and 
statutes  in  the  particular  jurisdiction.'  The  power  of  a  court  to 
punish  contempts  summarily  without  indictment  is  discussed 
elsewhere.' 

3.  Definitioiis  of  Indictment,  Presentment  and  Infprmation. — ^The 
terms  "indictment,"  "presentment,"  and  "information,"  as  used  in 

• 

1.  Post  V.  United  States,  161  U.  S.  generally.   Justices   of  the   Peace; 
583,  16  S.  Ct.  611,  40  U.  S.  (L.  ed.)  Municipai,  Corpohations. 

816;  Weeks  v.  United  States,  216  Fed.  6.  Renigar    v.    United    States,    172 

292,  132  C.  C.  A.  436,  L.R.A.1915B  Fed.  646,  97  C.  C.  A.  172,  19  Ann. 

651;  State  v.  Tincher,  258  Mo.  1,  166  Cas.  1117,  26  L.R.A.(N.S.)  683;  Com. 

S.  W.  1028,  Ann.  Cas.  1915D  696;  In  v.  Webster,  5  Cush.  (Mass.)  295,  52 

re  Waterman,  29  Nev.  288,  89  Pac.  ^m-  Dec.  711;  State  v.  Bennett,  102 

291, 13  Ann.  Cas.  926, 11  L.R.A.(N.S.)  Mo.  356, 14  S.  W.  865,  10  L.R.A.  717; 

424  Evans  v.  Willis,  22  Okla.  310,  97  Pac 

2.  United  States  v.  Patterson,  150  U.  ]^1:  .^^.^r'   ^'^^  ?^^' ^  ^■^■^■ 
S^  65.  14  S.  Ct.  20,  37  U.  S-  (L.  ed.)   ^),  ^  ^Ir^t^',  S^Z'  ^ 

^?:  EVJ.S  V  w  fKiS!  rs''ir233^;  rs 

TxT^'o^^^^IkH  ^°- Cas.  258, 19  L.R.A.  Dec.  591;  State  v.  Thompson  2  Strob. 
(N.S.)    1050;    McGimus   v.    State,   9  l.  (S.  C.)  12,  47  Am.  Deo.  588. 
Hnmph.  (Tenn.)  43,  49  Am.  Dec.  697.      Note:  20  A.  S.  R.  555.     . 

4.  Pearson  v.  Wimbish,  124  Ga.  701,      6.  See  Contempt,  vol.  6,  p.  522  «t 
62  S.  E.  751,  4  Ann.  Cas.  501.     See  seq. 
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constitutions  and  statutes,  have  reference  to  and  are  to  be  understood 
in  their  common  law  sense.^  An  indictment  is  a  written  accusation 
or  charge  of  crime,  against  one  or  more  persons,  presented  upon  oath 
by  a  jury  of  twelve  or  more  men,  termed  a  grand  jury.*  It  is  morte 
than  a  mere  accusation  based  upon  probable  cause,  being  an  accusa- 
tion based  upon  legal  ttetimony  of  a  direct  and  positive  character,  and 
the  concurring  judgment  of  the  prescribed  number  of  grand  jurors 
that  upon  the  evidence  presented  to  them  the  defendant  is  guilty.* 
A  presentment,  properly  speaking,  is  the  notice  taken  by  a  grand 
jury  of  any  offense,  from  their  own  knowledge  or  observation,  without 
any  bill  of  indictment  being  laid  before  them  at  the  suit  of  the 
commonwealth.*"  An  information  is  a  written  accusation  of  crime 
preferred  by  a  public  prosecuting  officer  without  the  intervention  of 
a  grand  jury.**  There  were  two  kinds  of  criminal  information  under 
the  common  law  procedure  in  England,  the  first  being  for  an  offense 
immediately  against  the  king,  and  filed  by  the  attorney  general 
ex  officio,  and  without  leave  of  court.  The  second  was  against  private^ 
individuals  and  exhibited  by  the  masters  of  the  Crown.  Generally, 
the  informations  used  in  the  United  States  are  those  of  the  former 
kind." 

4.  Operation  of  Constitutional  Provisions — The  provision  of  the 
fifth  amendment  of  the  constitution  of  the  United  States,  -that  "no 
person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,"  applies 
only  to  the  courts  of  the  United  States  and  not  to  the  courts  of  the 
several  states,**  and  the  constitutional  declaration  that  no  person  shall 

7.  Davie  v.  Burke,  179  U.  S.  399,  21  166  Mo.  287,  65  S.  W.  763,  56  L.R.A. 
8.  Ct  210,  45  U.  S.  (L.  ed.)  249;  115;  State  v.  Tincher,  258  Mo.  1,  166 
State  V.  Kyle,  166  Mo.  287,  65  S.  W.  S.  W.  1028,  Ann.  Cas.  1915D  696; 
763,  56  L.R.A.  115.  Evans  v.  Willis,  22  Okla.  310,  97  Pac. 

8.  Ck>m.  v.  Woodward.  157  Mass.  1047,  18  Ann.  Cas.  258,  19  L.R.A. 
516,  32  N.  E.  939,  34  A.  S.  R.  302;  (N.S.)  1050;  State  v.  BarreU,  75  Vt. 
State  v.  Kyle,  166  Mo.  287,  65  S.  W.  202,  54  Atl.  183,  98  A.  S.  R.  813. 
763,  56  LJI.A.  115;  Stete  v.  Tincher,  12.  Weeks  v.  United  States,  216  Fed. 
258  Mo.  1,  166  S.  W.  1028,  Ann.  Cas.  292,  132  C.  C.  A.  436,  L.R.A.1915B 
1915D  696;  Evans  v.  WiUis,  22  Okla.  651  and  note;  Evans  v.  Willis,  22 
310,  97  Pae.  1047,  18  Ann.  Cas.  258,  Okla.  310,  97  Pao.  1047,  18  Ann.  Cas. 
19  L.R.A.(N.S.)  1050;  State  v.  Crank,  258,  19  L.RA.(N.S.)  1050. 

2  Bailey  L.  (S.  C.)  66,  23  Am.  13.  Capital  City  Dairy  Co.  v.  Ohio, 
Dee.  117;  CampbeU  v.  State,  9  Yerg.  183  U.  S.  238,  22  8.  a.  120,  46  U.  S. 
(Tenn.)  333,  30  Am.  Dec.  417.  (L.   ed.)    171;   McFaddin   v.    Evana- 

9.  People  V.  Tinder,  19  Cal.  539,  81  Snidei^Buel  Co.,  185  U.  S.  505,  22  S. 
Am.  Dec.  77.  Ct.  758,  46  U.  S.  (L.  ed.)  1012;  Ohio 

10.  Com.  V.  Oreen,  126  Pa.  St.  531,  v.  Dollison,  194  U.  S.  445,  24  S.  Ct. 
17  Atl.  878, 12  A.  S.  R.  894.  703,  48  U.  S.  (L.  ed.)  1062;  State  v. 

11.  Nebraska  v.  Lockwood,  3  Wall.  Bamett,  3  Kan.  250,  87  Am.  Dec.  471 
236,  18  U.  S.  (L.  ed.)  47;  People  v.  and  note;  McDonald  v.  Com.,  173 
CHbson,  53  Colo.  231,  125  Pac.  531,  Mass.  322,  53  N.  E.  874,  73  A.  S.  R. 
Ann.  Cas.  1914B  138;  State  v.  Kyle,  293  and  note;  Prescott  v.  State,  19 
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be  deprived  of  his  liberty  except  by  due  process  of  law  or  by  the  laws 
of  the  land,  does  not  require  that  proseoutiona  shall  be  by  indictment, 
and  a  statute  providing  that  felonies  or  certain  classes  of  felonies  may 
be  prosecuted  by  information  does  not  contravene  such  a  declaration.^* 
Nor  is  the  equal  protection  of  the  laws  denied  by  a  statute  which 
leaves  it  to  the  prosecuting  attorney  and  the  court  to  determine 
whether  a  prosecution  should  be  by  indictment  or  by  information,^' 
though  a  statute  requiring  felonies  to  be  prosecuted  in  a  certain  class 
of  courts  by  information,  leaving  such  offenses  to  be  prosecuted  in 
other  courts  by  indictment,  has  been  denied  operation  as  in  conflict 
with  the  bill  of  rights.**  Statutes  providing  for  the  prosecution  of 
felonies  by  information  which  were  formerly  prosecuted  by  indict- 
ment, are  generally  considered  as  merely  changing  the  mode  of  pro- 
cedure,— ^and  not  ex  post  facto  as  to  offenses  committed  prior  to  the 
enactment  of  such  statutes,  within  the  meaning  of  the  paragraph  of 
the  federal  constitution  prohibiting  t^  state  from  passing  ex  post 
facto  laws,!'  but  there  is  authority  to  the  contrary,*^  some  courts 
holding  that  a  party  charged  with  a  felony,  committed  prior  to  the 
admission  of  a  state  into  the  Union,  ia  entitled  to  the  United  States 
constitutional  guaranty  of  presentment  by  indictment,  and  cannot 
be  prosecuted  therefor  under  an  information  authorized  by  the  state 
constitution  and  statutes.*'  It  has  sometimes  been  expressly  held 
that  an  amendment  to  a  state  constitution  requiring  cases  to  be  prose- 
cuted by  indictment  which  theretofore  were  subject  to  prosecution  by 

Ohio  St.  184, 2  Am.  Rep.  388;  State  v.  Notes:  20  A.  S.  B.  555;  78  A.  S.  B. 
Eeyes,  8  Vt.  67,  30  Am.  Dee.  450.  239,  6  Ann.  Cas.  645. 

Note:  6  Ann.  Cas.  644.  See  Gonstitdtionaii  Law,  voL  6,  p. 

See  Constitutional  Law,  voL  6,  p.  467. 
247,  467.  16.  State  ▼.  Tucker,  36  Ore.  291,  61 

14.  Hortado  v.  California,  110  IT.  S.  Pae.  894,  51  L.R.A.  246. 
516,  4  S.  Ct.  Ill,  292,  28  U.  S.  (L.       16.  In  re  Lowrio,  8  Colo.  499,  9 
ed.)   232;   Hodgson  v.  Vermont,  168  Pac.  489,  54  Am.  Rep.  558. 
U.  S.  262,  18  S.  Ct.  80,  42  U.  S.  (L.       17.  State  v.  Kyk,  166  Mo.  287,  65 
ed.)  461;  MaxweU  v.  Dow,  176  U.  S.  S.    W.   763,   56    L.R.A.    115;    In    re 
581,  20  S.  Ct.  448,  494,  44  U.  S.  (L.  Wright,  3  Wyo.  478,  27  Pac.  565,  31 
ed.)    597;   Canard  v.  State,  2  Okla.  A.  S.  R.  94  and  note,  13  LJI.A.  748. 
Crim.  505,  103  Pac.  737,  881,  139  A.      Notes:  38  L.RA.(N.S.)  600;  6  Ann. 
S.  R.  949;  State  v.  Tucker,  36  Ore.  Cas.  646. 

291,  61  Pac.  894,  51  L.R.A.  246;  State      And  see  CoNSTirunoNAii  Law,  voL 
V.  Guglielmo,  46  Ore.  250,  79  Pac.  577,  6,  p.  294  et  seq. 
80  Pac.  103,  7  Ann.  Cas.  976,  69  L.R^,       18.  Notes:    31    A.    S.    R,    104;    38 
466;  State  v.  Stimpson,  78  Vt.  124,  62  L.B.A.(N.S.)  600. 
Atl.  14,  6  Ann.  Cas.  639  and  note,  1      19.  Gamsey  v.  State,  4  Okla.  Crim. 
LJt.A.(N.S.)  1153  and  note;  Rowan  v.  547,   112   Pac.   24,   38   L.RA.(N.S.) 
State,  30  Wis.  129,  U  Am.  Rep.  559;  600;  McCarty  ▼.  State,  1  Wash.  377, 
In  re  Wright,  3  Wyo.  478,  27  Pac.  25  Pac.  299,  22  A.  S.  R.  152. 
665,  31  A.  S.  R.  94, 13  LJI.A.  748.  Note:  6  Ann.  Cas.  645. 
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information,  does  not  affect  pending  cases.**  When  the  constitutional 
rig^t  to  an  accusation  by  information  before  being  put  on  trial  for  a 
misdemeanor  stands  on  the  same  ground  as  the  right  to  indictment 
before  being  put  on  trial  for  felony,  a  statute  which  attempts  to  give 
a  police  court  concurrent  jurisdiction  with  a  court  of  record  of  such 
misdemeanors  has  been  declared  to  be  invalid,^  though  a  statute 
providing  that  a  person  may  plead  guilty  of  a  misdemeanor  before 
a  justice  of  the  peace,  without  indictment,  has  been  held  to  be  con- 
stitutional on  the  ground  that  such  a  statute  is  not  compulsory  on 
Ab  defendant*  Under  the  rule  that  a  constitutional  provision  on 
the  subject  is  self-operating,  a  statute  prescribing  the  procedure  is 
not  necessary  to  permit  the  filing  of  informations  under  a  constitu- 
tionai  amendment  forbidding  the  prosecution  of  criminals  except 'by 
indictment  or  information,  although  prosecution  by  information  was 
not  authorized  prior  to  the  amendment,  since  the  common  law  infor- 
mation may  be  resorted  to.*  A  statute  authorizing  an  information  to 
be  filed  against  a  convicted  person  for  the  imposition  of  an  additional 
sentence  on  the  ground  that  he  had  once  or  twice  before  been  con- 
victed and  sentenced  to  the  penitentiary,  does  not  violate  a  constitu- 
tional provision  against  holding  one  to  answer  for  crime  unless  on 
presentment  or  indictment  of  a  grand  jury,*  and  a  purely  statutory 
proceediQg  under  which  a  grand  jury,  instead  of  finding  an  indict- 
ment against  an  infant  charged  with  crime,  may  return  to  the  court 
that  the  accused  is  a  suitable  person  to  be  committed  to  a  bouse  of 
refuge,  is  constitutional.'  A  crime  is  infamous,  within  the  meaning 
of  a  constitutiontd  provision  that  no  person  shall  be  held  to  answer 
for  such  crime  unless  on  presentment  or  indictment  of  a  grand  jury, 
where  it  is  punishable  by  imprisonment  in  the  state  prison  or  peniten- 
tiary, and,  in  determining  whether  the  crime  is  infamous,  the  question 
ia  whether  it  is  one  for  which  the  statute  authorizes  the  court  to  award 
en  infamous  punishment, '  and  not  whether  the  punishment  ulti- 
mately awarded  is  an  infamous  one.* 

20.  Boss  V.  Or^on,  227  U.  S.  150,  6  8.  Ct.  935,  29  U.  S.  (L.  ed.)  89; 
33  8.  Ct  220,  57  U.  S.  (L.  ed.)  458,  Mackm  v.  United  States,  U7  U.  S. 
Ann.  Gas.  1914C  224.  348,  6  S.  Ct  777,  29  U.  8.  (L.  ed.) 

1.  State  V.  Gerry,  68  N.  H.  495,  38  909;  Ex  parte  Bain,  121  U.  S.  1,  7  S. 
AtL  272,  38  L.R.A.  228.  Ct.  781,  30  U.  8.  (L.  ed.)  849;  Park- 

2.  McGinnis  v.  State,  9  Humph,  inson  ▼.  United  States,  121  U.  S.  281, 
(Tenn.)  43,  49  Am.  Dec  697.  7  8.  Ct.  896,  30  U.  8.  (L,  ed.)  959; 

3.  State  T.  Kyle,  166  Mo.  287,  65  In  re  Claasen,  140  U.  S.  200,  11  S. 
S.  W.  763,  56  L.E.A.  115.  Ct.  735,  35  U.  S.  (L.  ed.)  409;  Butler 

4:  State  V.  Graham,  68  W.  Va.  248,  v.  Wentworth,  84  Me.  25,  24  Atl.  456, 
69  S.  E.  1060,  40  L.R.A.(N.S.)  924.       17  LJtA.  764  and  note;  Gamsey  v. 

8.  Presoott  v.  State,  19  Ohio  St  184,  State,  4  Okla.  Crim.  647,  112  Pac.  24, 
2  Am.  Rep.  388.  .38  L.R.A.(N.S.)  600.    And  see  Cbiu- 

6.  Ex  parte  Wilson,  114  U.  8.  417,  inal  Law,  vol.  8,  p.  62  et  seq. 
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5.  Jurisdiction. — It  is  the  well  established  general  rule  that  every 
indictment  to  be  valid  must  be  found  by  a  grand  jury  legally  selected, 
organized  and  qualified,  and  competent  to  act  at  the  time  tiie  indict- 
ment is  found ; '  and  it  has  been  held  that  an  act  of  a  state  legislature 
that  should  attempt  to  validate  indictments  found  by  a  grand  jury 
not  legally  selected,  would  violate  both  the  state  and  United  States 
constitutions.*  An  indictment  is  not,  however,  invalid  when  found 
at  a  term  held  by  a  judge  who  has  authority  to  hold  such  a  court 
though  he  was  not  regularly  designated  to  hold  that  court.*  A  con- 
stitutional guaranty  of  immunity  from  criminal  prosecution  except 
by  indictment,  does  not  prevent  the  legislature  from  permitting  the 
grand  jury  of  one  county  to  indict  for  crimes  committed  in  an 
adjoining  county,**  and  it  has  been  held  by  the  United  States  supreme 
court  that  an  act  of  Congress  requiring  courts  to  be  held  at  three 
places  in  a  judicial  district,  and  prosecutions  for  offenses  committed 
in  certain  counties  to  be  tried  and  writs  and  recognizances  to  be 
returned  at  each  place,  does  not  affect  the  power  of  the  grand  jury, 
sitting  at  either  place,  to  present  indictments  for  offenses  committed 
anywhere  within  the  district.**  A  grand  jury  has  jurisdiction  to 
indict  a  person,  notwithstanding  the  pendency  of  certiorari  proceed- 
ings in  his  behalf  to  review  the  action  of  the  magistrate  by  whom  he 
had  previously  been  committed." 

6.  Finding,  Return,  and  Filing  of  Indictment  and  Record  l^ereof . — 
A  grand  jury  ought  to  find  an  indictment  when  all  the  evidence  before 
them  taken  together  is  such  as  in  their  judgment  would,  if  unex- 
plained or  uncontradicted,  warrant  a  conviction  by  a  trial  jury.**  It 
is  the  general,  if  not  universal,  rule  that  an  indictment,  in  order  to 
be  a  legal  accusation,  must  be  brought  into  open  court.**  This  means 
that  the  indictment  must  be  returned  into  court  while  the  judge  is 
presiding,*'  and  it  cannot  be  returned  by  being  delivered  to  tJie  clerk 

7.  Crowley  v.  United  States,  194  U.  10.  State  v.  Lewis,  142  N.  C.  626,  55 
S.  461,  24  S.  Ct.  731,  48  U.  S.  (L.  ed.)  S.  E.  600,  9  Ann.  Cas.  604,  7  L.R.A. 
1075;  State  t.  Flemming,  66  Me.  142,   (N.S.)   669. 

22  Am.  Rep.  552;  State  t.  Vincent,  91  11.  Logan  v.  United  tSates,  144  U. 

Md.  718,  47  AU.  1036,  52  L.R.A.  83;  S.  263, 12  S.  Ct.  617,  36  U.  S.  (L.  ed.) 

Miller  v.  Stete,  33  Miss.  356,  69  Am.  429. 

Dec.  351  and  note;  State  v.  Barker,  12.  People  v.  Friedman,  205  N.  Y. 

107  N.  C.  913, 12  S.  E.  115, 10  L.R.A.  161,  98  N.  E.  471,  45  L.R.A.(N.S.) 

50.    For  a  full  discussion  of  the  or-  55. 

ganization,  powers  and  duties  of  grand  -  13.  People  v.  Tinder,  19  Cal.  539,  81 

juries,  see   Grand  Jubt,  vol.   12,   p.  Am.  Dec.  77. 

1015  et  aeq.    As  to  terms  and  sessions  14.  Goodson  v.  State,  29  Fla.  511, 10 

of  courts,  see  Codrts,  vol.  7,  p.  987  et  So.  738,  30  A.  S.  R.  135;  Sampson  ▼. 

seq.  Stete,  124  Oa.  776,  53  S.  £.  332,  4 

8.  Stete  V.  Flemming,  66  Me.  142, 22  Ann.  Cas.  525  and  note. 

Am.  Rep.  552.  Notes:    26    LJIA.(N.S.)     683;    4 

9.  Stete  V.  Thomas,  61  Ohio  St  444,  Ann.  Cas.  527;  19  Ann.  Cas.  1124. 
56  N.  E.  276,  48  LJl.A.  459.  ^5.  Note:  26  L.R.A.(N.S.)  683. 
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during  a  recess  of  the  court  and  when  the  judge  is  tUssent  from  the 
court-house.**  The  delivery  of  an  indictment  to  the  cleik  of  t^e 
court  in  the  judge's  absence,  instead  of  returning  it  in  open  court,  is 
not  a  "defect  or  imperfection  in  matter  of  form  only,"  within  the 
meaning  of  a  curative  statute.*'  A  number  of  cases  go  to  the  extent  of 
holding  that  the  return  of  the  indictment  must  be  made  in  the  presence 
of  the  grand  jury,**  but  others  take  the  view  that  when  an  indictment 
has  been  properly  brought  into  court  by  the  foreman  and  delivered 
to  the  judge,  the  fact  that  the  other  grand  jurors  were  not  presait 
when  it  was  delivered  to  the  court  will  not  invalidate  it.**  The  return 
of  an  indictment  is  usually  made  by  the  foreman  of  the  grand  jury, 
but  this  has  not  tilways  been  considered  necessary.**  An  indictment 
is  filed  in  contemplation  of  law  when  it  is  returned  into  open  court, 
presented  to  the  court,  and  deposited  with  the  clerk  to  be  kept  with 
the  papers  in  the  cause.*  It  is  the  generally  accepted  rule  that  the 
record  must  show  the  due  finding,  return,  and  filing  of  the  indicts 
ment.*  It  has  been  held,  however,  that  the  finding  sufficiently  appears 
from  the  endorsement  as  a  true  bill  with  the  signature  of  the  foreman 
of  the  grand  jury,*  and  even  an  entry  in  the  court  minutes  of  "true 
bill"  has  been  declared  to  be  a  sufficient  record  of  the  finding  of  the 
grand  jury.*  So  it  has  been  held  that  where  the  record  shows  that 
the  prisoner  was  indicted  "for  felony"  this  is  a  sufficient  finding  of 
the  indictment,  notwithstanding  it  contains  two  counts.*  In  some 
jurisdictions,  where  an  indictment,  properly  signed  and  indorsed  by 
the  prosecuting  attorney  and  the  foreman  of  the  grand  jury,  has 
been  filed  by  the  clerk,  a  presumption  is  indulged,  in  the  absence 
of  a  showing  to  the  contrary,  that  it  was  duly  returned  in  open  court, 
notwithstanding  no  entry  of  the  fact  was  made  upon  the  minutes  or 

16.  Sampson  v.  State,  124  Ga.  776,  Mo.  478,  120  S.  W.  66,  133  A.  S.  R. 
53   S.  E.  332,  4  Ann.  Cas.  525  and  477. 

note.  2.  Renigar   ▼.    United    States,    172 

Note:  26  L.R.A.(N.S.)  683.  Ted.  646,  97  C.  C.  A.  172,  19  Ann. 

17.  Renigar  v.  United  States,  172  Cas.  1117  and  note,  26  L.R.A.(N.S.) 
Fed.  646,  97  C.  C.  A.  172,  19  Ann.  683;  Goodson  v.  State,  29  Fla.  511, 
Cas.  1117  and  note,  26  L.R.A.(N.S.)  10  So.  738,  30  A-  S.  R.  135;  Sampson 
683  and  note,  v.  State,  124  Ga.  776,  53  S.  E.  332,  4 

18.  Renigar   v.  United   States,  172  Ann.  Cas.  525  and  note. 

Fed.  646,  97  C.  C.  A.  172,  19  Ann.       Notes:  26  L.R.A.(N.S.)  685;  4  Ann. 
Cas.  1117  and  note,  26  L.R.A.(N.S,)    Cas.  527;  19  Ann.  Cas.  1124. 
683  and  note;  Letcher  v.  State,  159       8.  Peeples  v.  State,  46  Fla.  101,  35 
Ala.  59,  48  So.  806, 17  Ann.  Cas.  716.  So.  223,  4  Ann.  Cas.  870. 

19.  Note:  26  L.R.A.(N.S.)  684.  4.  Hopkins  v.  Com.,  50  Pa.  St.  9, 

20.  Notes:  26  L.R.A.(N.S.)   684;  4  88  Am.  Dec.  518. 

Ann.  Cas.  527;  19  Ann.  Cas.  1124.  5.  State  v.  Shares,  31  W.  Va.  491, 

1.  Engleman  v.  State,  2  Ind.  91,  52  7  S.  E.  413, 13  A.  S.  R.  876. 
Am.  Dee.  494;  St«t«  ▼.  Jackson,  221 
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journal  of  the  court.*  But  a  strict  observance  of  the  rule  that  the 
r^ord  must  show  aflBrmatively  that  the  indictment  was  brought  into 
open  court  seems  to  be  required  in  the  majority  of  jurisdictions,'  and 
it  has  been  held  that  the  bare  title  of  a  case  accompanied  only  by  the 
technical  name  of  a  crime  appearing  in  the  minutes  of  a  court,  is  not 
a  sufficient  compliance  with  this  rule.*  While  it  is  necessary  also  that 
the  filing  of  the  indictment  be  made  a  matter  of  record,  this  does  not 
mean  that  the  clerk  must  indorse  on  the  indictment  itself  the  filing 
and  date  of  return,  if  that  fact  is  made  to  appear  upon  the  records 
of  the  court.'  The  record  may  be  amended  nuntf  pro  tunc,  to  show 
that  an  indictment  had  in  fact  been  presented  in  open  court,  and 
although  an  indictment  may  not  have  been  properly  brought  into 
court,  or  the  record  may  not  sufficiently  set  out  that  fact,  yet  the 
defendant  may  waive  the  objection  by  not  seasonably  raising  it.** 

7.  Filing  or  Presenting  Information. — ^An  information  must  be 
exhibited  or  presented  by  the  prosecuting  attorney,  or  some  one 
authorized  by  law,  otherwise  the  court  does  not  acquire  jurisdiction," 
and  an  attempted  prosecution  by  means  of  an  information  on  the  part 
of  a  private  person  is  wholly  invalid.**  The  information  need  not, 
however,  all  be  written  by  the  prosecuting  attorney.*'  A  deputy  prose- 
cuting attorney  who  prepares  and  presents  an  information  is  pre- 
sumed to  have  been  properly  appointed."  The  question  whether 
the  state  attorney -general  may  act  as  an  informant  and  file  a  criminal 
information  depends  upon  the  constitutional  or  statutory  provisions 
creating  the  oflSce  and  defining  the  duties,*'  but  where  an  attorney- 
general  is  authorized  to  institute  impeachment  proceedings  upon  ux 
order  of  the  supreme  court,  a  written  direction  by  the  governor,  or  a 
report  by  the  grand  jury,  the  information  filed  by  him  need  not  be 
confined  to  the  specifications  in  the  order,  direction  or  report.**  Leave 
of  court  was  not  necessary  at  common  law  to  authorize  the  ffiing  of 
an  information,  and  the  necessity  for  leave  is  consequently  dependent 

6.  State  V.  CampbeU,  210  Mo.  202,      12.  Note:    19    L.R.A.(N.S.)    1050. 
109  S.  W.  706,  14  Ann.  Cas.  403.  And  see  snpra,  par.  3. 

Notes:  26  L.R.A.(N.S.)  684;  4  Ann.       13.  State   t.    Armstrong,    106    Mo. 
Cas.  527;  19  Ann.  Cas.  1124.  395,  16  S.  W.  604,  27  A.  S.  R.  361, 

7.  Letcher  v.  State,  159  Ala.  59,  48  13  LJi.A.  419. 

So.  805,  17  Ann.  Cas.  716.  14.  State  v.  Guglielmo,  46  Ore.  250, 

Notes:  26  L.R.A.(N.S.)  685;  4  Ann.  79  Pac.  577,  80  Pao.  103,  7  Ann.  Cas. 

Cas.  527;  19  Ann.  Gas.  1124.  976,  69  L.RA.  466. 

8.  Goodson  v.  State,  29  Fla.  511,  10  16.  People  v.  Gibson,  53  Colo.  231, 
So.  738,  30  A.  S.  R.  135.  125  Pac   531,  Ann.   Cas.  1914B  138 

9.  State  V.  Jackson,  221  Mo.  478,  and  note.    Generally  as  to  the  powers 
120  S.  W.  66,  133  A.  S.  R.  477.  and  duties  of  an  attorney-general,  see 

Note:  13  A.  S.  R.  887.  Attobnkt-Gbkbbal,  vol.  2,  p.  915  at 

10.  Note:  26  L.R.A.(N.S.)   688.  seq. 

11.  Evans  v.  WUlis,  22  Okla.  310,  16.  State  v.  Hasty,  184  Ala.  121,  63 
97  Pac.  1047,  18  Ann.  Caa.  258,  19  So.  559,  50  L.R.A.(N.S.)  553. 
L.R.A.(N.S.)  1050  and  note. 
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«n  statate.*'  An  infonnation  may  be  filed  in  vacation,**  and  a 
verified  plea  in  abatement  has  been  held  to  be  the  only  mode  of  raising 
the  question  that  an  information  cannot  be  filed  while  the  grand 
jnry  is  in  session." 

8.  Right  of  Accused  to  Copy  of  Indictmoit. — ^At  common  law,  the 
aocnaed,  in  a  case  of  treason  or  felony,  was  not  entitled  to  a  copy  of 
tb«  indictment,  but  in  offenses  inferior  to  felony  the  right  of  having 
a  copy  wa3  at  all  times  admitted.**  In  many  jurisdictions,  however, 
statutes  or  constitutional  provisions  give  the  defendant  in  a  criminal 
case  the  right  to  a  copy  of  the  indictment  or  information.^  Some 
of  tiie  statutes  conferring  this  right  require  the  copy  to  be  delivered 
to  the  defendant  if  he  is  actually  in  custody ;  and  provide  that  if  nob 
in  custody,  he  may  have  the  copy  by  s^plying  therefor  and  paying  the 
necessary  fees,'  and  frequently  the  statute  extends  only  to  capital 
offenses,  in  so  far  as  concerns  the  requirement  of  delivery  without  the 
request  of  the  defendant.'  Such  statutes  are  uniformly  held  to  be  of 
a  mandatory  character,  and  a  failure  to  furnish  the  copy  of  the 
indictment  or  information  as  provided  for,  unless  waived,  amounts 
to  reversible  error.*  While  good  practice  requires  that  the  copy  served 
should  be  a  ceiiiGed  copy  of  the  indictment,  yet  if  it  is  in  faet  a 
true  copy  it  has  been  held  that  the  failure  of  the  clerk  to  append  his 
certificate  is  not  a  sufficient  reason  to  quash  the  indictment,  eq>ecially 
when  no  injury  is  shown  to  have  occurred  to  the  accused  by  reason 
thereof,'  and  a  mere  clerical  error  in  the  copy  served,  which  can  in 
no  way  prejudice  the  defendant,  will  not  constitute  ground  for 
reversal.*  Personal  service  of  the  copy  should  be  made,'  and  the  length 
of  time  the  copy  should  be  served  before  arraignment  or  trial  is 
usually  presented  by  statute,  and  varies  in  the  different  states.^  If, 
however,  the  statute  prescribes  no  time  in  which  the  copy  shall  be 
furnished,  the  accused  is  entitled  to  a  reasonable  time  to  exeunine  it* 

17.  State  ▼.  Ey!e,  166  Mo.  287,  65      8.  Note:  Aim.  Gas.  1913D  1095. 

S.  W.  763,  66  UKA..  115;  Evans  v.      3.  Parker  v.  People,  13  Colo.  156,  21 
Traiifl,  22  Okla.  310,  97  Pac.  1047,  18  Pac.  1120,  4  L.R.A.  803. 
Ann   Caa.  258,  19  L.RA.(N.S.)  1050;       Note:  Ann.  Gas.  1913D  1096. 
State  V.  Gnglielmo,  46  Ore.  250,  79      4.  Note:  Ann.  Gas.  1913D  1096. 
Pa4S.  577,  80  Pae.  103,  7  Ann.  Gas.  976,       5.  Luster  v.   State,  63  Tex.   Grim. 
69  LJIA.  466.  541,  141  S.  W.  209,  Ann.  Gas.  19130 

18.  State  V.  Kyle,  166  Mo.  287,  66  1089  and  note. 

8.  W.  763,  56  Ii.BA..  115.  6.  Smith  v.   State,  52  Tez.   Grim. 

19.  Hobbe  v.  State,  133  Ind.  404,  344, 106  S.  W.  1161, 15  Ann.  Gaa.  367. 
32  N.  E.  1019,  18  LJEI.A.  774.  Note:  Ann.  Gas.  1913D  1096. 

20.  Note:  Ann.  Gas.  1913D  1095.  7.  Note:  Ann.  Caa.  1913D  1098. 

1.  DaTidsra  V.  State,  108  Ark.  191,      8.  Parker  v.  People,  13  Colo.  156, 
168  S.  W.  1103,  Ann.  Gas.  1915B  436;  21  Pac.  1120,  4  L.R.A.  803. 
MeKinney  v.  People,  2  Oilman  (DL)       Note:   Ann    Gaa.  1913D  1098. 
640,  43  Am.  Dec.  66.  9.  Note:  Ann.  Gas.  1913D  1098. 

,    Note:  Ann.  Gas.  1913D  1005. 
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Admission  of  actual  service  in  open  court  dispenses  with  any  other 
proof  of  service,*'  and  if  the  record  does  not  show,  that  a  copy  was 
not  furnished,  the  court  will  presume  that  it  was  furnished  or  that 
the  requirement  was  waived  by  the  defendant.** 

9.  Separate  or  Successive  Indictments;  Reindictment. — ^The  grand 
jury  may  return  two  indictments  against  a  party  grounded  on  the 
same  criminal  act,**  provided  the  same  testimony  will  support  both 
charges,*'  and  the  pendency  of  an  indictment  or  information  against 
a  defendant,  when  there  has  been  no  jeopardy  upon  it,  cannot  be 
pleaded  in  abatement  or  bar  to  a  second  indictment  or  information 
for  the  same  ofiFense,**  though  the  state  may  be  required  to  elect  upon 
which  it  will  proceed.**  In  some  jurisdictions,  however,  it  is  provided 
by  statute  that  the  first  indictment  is  deemed  superseded  by  the  second, 
and  may  be  quashed.**  On  the  evidence  already  received  on  the 
finding  of  an  indictment,  the  same  grand  jury  may  return  a  second 
indictment  for  the  purpose  of  correcting  a  defect  of  form,*'  or  when 
the  first  has  been  dismissed  on  motion  of  the  prosecuting  attorney.*' 
And  where  a  defendant  has  been  convicted,  and  has  obtained  a  new 
trial,  either  on  motion  in  the  trial  court  or  on  appeal,  the  grand  jury 
may  find  a  new  or  amended  indictment,  charging  him  with  the  com- 
mission of  the  same  crime,  on  which  he  may  be  tried.*'  Where  a 
defendant  obtains  a  new  trial  on  being  found  guilty  of  manslaughter 
under  an  indictment  charging  him  with  murder,  he  need  not  be 
reindicted  before  he  can  again  be  tried  for  the  offense.*" 

10.  Necessity  for  Preliminary  Examination;  Effect  of  Delajring 
Indictment  after  Commitment. — tFnder  the  English  practice,  a  pre- 
liminary examination  of  the  accused  before  a  committing  magistrate, 
where  the  accused  can  confront  the  accuser  and  the  witnesses  against 

10.  Note:  Ann.  Gas.  1913D  1099.        Y.)   9,  28  Am.  Dec.  501;  People  v. 

11.  Ben  V.  State,  22  Ala.  9,  58  Am.  Rosenthal,  197  N.  Y.  394,  90  N.  E. 
Dec.  234;  Parker  v.  People,  13  Colo.  991,  46  L.R.A.(N.S.)    31. 

155,  21  Pac  1120,  4  L.R.A.  803.  17.  Thompson  v.  United  States,  202 

Note:  Ann.  Cas.  1913D  1095.  Fed.  401,  120  C.  C.  A.  575,  47  L.R-A. 

12.  Thompson  v.  State,  61  Neb.  210,  (N.S.)  206;  Nordlinger  v.  United 
85  N.  W.  62,  87  A.  S.  R.  453.  States,  24  App.  Cas.  (D.  C.)  406,  70 

13.  State  ▼.  Johnson,  12  Ala.  840,  L.R.A.  227. 

46  Am.  Dec.  283.  18.  State  v.  Peterson,  61  Minn.  73, 

14.  Thompson  v.  United  States,  202  63  N.  W.  171,  28  L.R.A.  324;  State  v. 
Fed.  401, 120  C.  C.  A.  675,  47  L.R.A.  Champean,  52  Vt  313,  36  Am.  Rep. 
(N.S.)    206;    People    v.    Fisher,    14  754. 

Wend.  (N.  Y.)  9,  28  Am.  Dec.  501;       19.  Gannon  v.  People,  127  HI  507, 

Reed  v.  Territory,  1  Okla.  Crim.  481,  21  N.  E.  525,  U  A.  S.  R.  147;  State 

98  Pae.  683,  129  A.  S.  R.  861.  v.  Homsby,  8  Rob.  (La.)  583,  41  Am. 

15.  Thompson  v.  United  States,  202  Dec.  314. 

Fed.  401,  120  C.  C.  A.  575,  47  L.R.A.  20.  State  v.  Smith,  49  La.  Ann. 
(N.S.)  206.    And  see  infra,  par.  42.      1515,  22  So.  882,  62  A.  S.  R.  680. 

16.  People  v.  Fisher,  14  Wend.  (N. 
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him  with  testimony,  is  apparently  required,*  but  in  this  country  it  is 
the  general  rule,  supported  by  tie  weight  of  authority,  that  in  the 
absence  of  any  controlling  statute  a  grand  jury  has  the  right  and 
power  to  find  an  indictment  before,  as  well  as  pending,  a  preliminary 
examination.'  In  some  states,  however,  while  the  general  rule  is 
recognized  that  the  grand  jury  may  indict  before  or  pending  a  pre- 
liminary examination,  the  application  of  the  rule  is  limited  to  cases 
where  tiiere  is  some  pressing  and  adequate  necessity  requiring  the 
hearing  to  be  dispensed  with,'  and  in  others  by  statutory  enactment 
a  preliminary  examination  is  made  a  condition  precedent  to  the  find- 
ing of  an  indictment.*  Under  the  statutes  of  a  number  of  the  states 
an  information  can  be  filed  by  the  state's  attorney  only  after  the 
defendant  has  been  accorded  the  right  to  a  preliminary  examination,' 
and  then  only  where  he  has  been  held  for  trial;  if  he  has  been  dis- 
charged by  the  magistrate,  the  prosecuting  attorney  can  proceed  only 
by  indictment.*  An  information  may  be  filed,  however,  though  a 
joint  defendant  has  not  had  any  preliminary  hearing  because  he  is  a 
fugitive  from  justice.'  And  an  information  may  include  a  crime  in 
addition  to,  or  different  from,  that  with  which  the  accused  was  charged 
before  his  preliminary  examination,  if  such  examination  showed  his 
probable  guilt  of  such  additional  or  different  crime.*  The  presump- 
tion is  that  an  information  is  legal,  and  that  the  examination  of  the 
defendant  has  been  had  or  waived,  and  the  information  need  not  allege 
that  the  accused  has  had  a  preliminary  examination  or  has  waived  it: 
If  the  accused  contends  that  no  preliminary  examination  has  been  had 
or  waived,  and  he  desires  to  raise  the  question,  he  must  do  so  by  proper 
plea  or  motion.*  The  statutes  in  a  number  of  states  provide  in  varying 
language  for  the  discharge  of  a  person  conunitted  on  a  criminal  charge, 
in  case  of  a  failure  to  find  an  indictment  or  file  an  information  within 
a  certain  time.  The  effect  of  a  discharge  in  such  a  case  depends  upon 
the  particular  statute.    Under  some  statutes  the  discharge  does  not 

1.  Hale  ▼.  Henkel,  201  U.  S.  43,  26  S.  W.  614,  14  Ann.  Cas.  504.  For  a 
S.  Ct.  370,  50  U.  S.  (L.  ed.)  652.  full   discussion   of   the  right   to   and 

2.  State  T.  Chambers,  87  la.  1,  53  purpose  of  preUminaiy  examination 
N.  W.  1090,  43  A.  S.  R.  349;  State  v.  and  the  manner  of  conducting  the 
Recorder,  42  La.  Ann.  1091,  8  So.  279,  same,  see  Criuikal  Law,  voL  8,  p. 
10    L.a.A.    137;    Knight    v.    District  104  et  seq. 

Court,  32  Nev.  346, 108  Pac.  358,  Ann.       8.  People  ▼.  Aiken,  66  Mich.  460,  33 

Cas.  1912D  143  and  note.  N.  W.  821,  11  A.  S.  R.  512;  Porath 

3.  Com.  V.  Green,  126  Pa.  St.  531,  v.  State,  90  Wis.  527,  63  N.  W.  1061, 
17  Atl.  878, 12  A.  S.  R.  894.  48  A.  S.  R.  954. 

Note:  Ann.  Cas.  1912D  147.  9.  State  v.  Bamett,  3  Kan.  250,  87 

4.  Note:  Ann.  Cas.  1912D  147.  Am.  Dec.  471  and  note;   Canard  v. 

5.  State  V.  Wisnewski,  13  N.  D.  649,  State,  2  Okla.  Crim.  505, 103  Pac.  737, 
102  N.  W.  883,  3  Ann.  Cas.  907.  881, 139  A.  S.  R.  949  and  note;  Caples 

6.  People  V.  Dillon,  197  N.  Y.  254,  v.  State,  3  Okla.  Crim.  72,  104  Pac. 
SO  N.  E.  820,  18  Ann.  Cas.  552.  493,  26  L.R.A.(N.S.)  1033. 

7.  State  V.  Jeflfries,  210  Mo.  302, 109 
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prevent  another  indictment  for  the  same  ofifense,  it  being  considered 
that  the  effect  of  the  discharge  is  merely  to  relieve  the  accused  from 
imprisonment  or  being  held  to  bail,  and  not  to  acquit  him  of  the 
crime,**  while  under  other  statutes  it  is  held  that  if  a  prisoner  be  not 
indicted  and  tried  within  the  time  prescribed  he  must  be  discharged 
in  the  same  manner  as  if  upon  his  trial  he  was  acquitted.** 

11.  Procedure  in  Case  of  Lost,  Destroyed,  or  Mutilated  Indictments 
or  Informations. — The  great  weight  of  authority  supports  the  rule 
that,  independently  of  statute,  when  an  indictment  which  has  been 
found  and  returned  into  court  is  subsequently  lost,  destroyed  or  stolen, 
it  may  be  supplied  by  a  copy.*'  This  rests  upon  the  principle  that  an 
indictment  duly  found  by  a  grand  jury,  duly  returned  to  court  and 
filed  by  the  clerk,  becomes  at  once  a  part  of  the  records  of  the  court, 
and  there  must  be  and  is  an  inherent  power  in  the  court  to  preserve 
and  protect  its  own  records.**  The  general  rule  is  also  applicable  in 
the  case  of  an  information  which  has  been  lost  or  destroyed.  In  a 
number  of  jurisdictions  it  has  been  expressly  provided  by  statute  that 
when  an  indictment  has  been  lost  or  destroyed,  a  copy  of  the  record 
thereof  shall  be  taken  and  used  for  all  purposes,  the  same  as  the 
original  indictment,**  and  it  has  also  been  held  that  statutes  providing 
generally  for  the  re-establishment  of  lost  records  or  papers  apply  to 
criminal  as  well  as  to  civil  cases.*'  A  distinction  has  sometimes 
been  made  between  a  loss  occurring  before  arraignment  and  after 
arraignment  and  plea,  some  courts  holding  that  if  the  loss  occurred 
before  arraignment  there  could  be  no  substitution,**  and  in  a  number 
of  instances  the  courts  have  recognized  the  right  to  proceed  on  a 
copy  when  an  indictment  has  been  lost  after  arraignment  and  plea, 
without  passing  on  the  question  of  the  effect  of  a  loss  before  arraign- 
"inent.*'  On  the  other  hand,  it  has  been  expressly  held  in  some  juris- 
dictions, that  a  statute  authorizing  the  substitution  of  a  lost  indict- 
ment applies  though  the  loss  occurred  before  the  defendant  had 
pleaded.  A  second  arraignment  and  plea  are  not  necessary  upon 
putting  an  accused  on  trial  upon  a  substitute  for  an  indictment  or 

10.  United  States  v.  Cadarr,  197  U.       16.  State     ▼.     tJardner,     13     Lea 
S.  475,  25  S.  Ct.  487,  49  U.  S.  (L.  ed.)    (Tenn.)  134,  49  Am.  Rep.  660. 

842,  3  Ann.  Cas.  1057  and  note.  Note:  Ann.  Gas.  1913E  609. 

Note:  56  I>.R.A.  515.  See   generally,   Lost    Pafers    and 

11.  Notes:  56  L.R.A.  515;  3  Ann.  Reoobds. 

Cas.  1059.  16.  Notes:    86  Am.   Dec.  729;   41 

12.  Mount  V.  State,  14  Ohio  295,  45  L.R.A.(N.S.)  1080. 

Am.  Dec.  542.  17.  State  v.  Rivers,  58  la.  102,  12 

Notes:  41  L.R.A.(N.S.)  1079;  Ann.  N.  W.  117,  43  Am.  Rep.  112;  Schulta 

Cas.  1913E  606.  v.  State,  15  Tex.  App.  258,  49  Am, 

13.  State  v.  Ireland,  109  Me.  158,  Rep.  194. 

83  Atl.  453,  Ann.  Cas.  1913E  604  and  Notes:  86  Am.  Dec.  729;  41  L.B.A, 
note,  41  L.RJl.(N.S.)  1079  and  note.    (N.S.)  1080,  1083. 

14.  Note:  Ann.  Cas.  1913E  607.  To  the  contrary,  see  Bradshaw  t. 
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information  to  which  the  accused  pleaded  before  it  was  lost.  To 
aubstitute  a  copy,  it  is  essential  that  an  order  of  the  court  should  be 
obtained,  and  the  record  must  show  affirmatively  that  the  substitution 
was  made,*'  but  when  a  copy  is  produced,  it  is  suflSciently  proved  to 
be  correct  on  affidavits  or  other  evidence  offered  to  show  that  it  is 
complete,  independent  of  the  recollection  of  the  judge,"  The  trial 
may  be  allowed  to  proceed  upon  the  original  where  it  is  f  oimd  pending 
the  substitution,  though  when  an  order  of  substitution  has  been 
entered,  the  copy  stands  imtil  such  order  has  been  set  aside,  and  if 
the  order  is  not  revoked,  the  mere  finding  of  a  paper  purporting  to  be 
the  original  cannot  in  any  manner  affect  the  legal  status  of  the  case.'** 
A  substitute  may  also  be  prepared  and  used  for  an  indictment  or 
information  which,  though  not  lost,  destroyed  or  mislaid,  has  become 
so  mutilated  as  to  be  unintelligible.*  It  has  been  said  that  upon  the 
loss  of  an  indictment  it  is  improper  to  remand  the  case  to  the  grand 
jury  for  the  purpose  of  refinding  the  indictment,  but  it  seems  that 
the  grand  jury,  instead  of  refinding  the  old,  may  find  a  new  indict- 
ment.' 

n.  Formal  Requisitbs 

Indictment 

12.  Generally. — ^An  indictment  consists  of  three  prominent  features, 
(1)  the  caption,  (2)  the  charge,  and  (3)  the  conclusion.*  The  first 
and  third  of  the  above  named  parts,  to  which  may  be  added  another, 
namely  the  commencement,  constitute  the  formal  parts  of  an  indict- 
ment and  these  are  discussed  immediately  hereafter.*  The  second 
part  above  referred  to,  or  the  charging  part,  is  really  the  vital  part 
of  the  instrument,  and  the  law  is  strict  in  requiring  the  closest  observ- 
ance of  established  forms  and  precedents.  This,  of  course,  is  not  a 
formal  part  of  an  indictment  and  is  discussed  in  (mother  part  of  this 
article.' 

,  13.  Caption. — ^The  caption  of  an  indictment  is  the  mere  history 
or  record  of  the  case  up  to  the  finding  of  the  indictment.*    Strictiy 

Com.,  16   Grat.    (Va.)    507,   86   Am.       1.  Note:  Ann.  Caa.  1913E  607,  609. 
Dec.  722.  2.  Note:  41  L.R.A.(N.S.)  1084. 

18.  Note:    41    LJLA.(N.S.)    1083,       3.  State  v.  Moore,  24  S.  C.  150,  58 
1085,  1087.  Am.  Rep.  241. 

19.  State  ▼.  Rivers,  58  la.  102,  12       Note:  3  A.  S.  R.  279. 

N.  W.  117,  43  Am.  Rep.  112;  State  v.      4.  See  infra,  par.  13,  14, 15  and  16. 
Gardner,  13  Lea  (Tenn.)  134,  49  Am.       6.  See  infra,  par.  21  et  seq. 
Rep.  660.  6.  State  v.  Jones,  9  N.  J.  L.  357, 17 

Notes:  41  LJl.A.(N.S.)  1085;  Ann.  Am.  Dec.  483;  State  v.  Moore,  24  S.  C. 
Cas.  1913E  608.  150,  58  Am.  Rep.  241. 

20.  Note:  41  LJl.A.(N.S.)  1084,  Note:  3  A.  S.  R.  280. 
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speaking  the  caption  is  no  part  of  the  indictment  itself,  and  the  facts 
recited  therein  are  no  part  of  the  finding  of  the  grand  jury.'  It  is, 
however,  a  part  of  the  record,  and  as  such  may  aid  the  indictment.* 
Strict  conformity  to  precedents  is  not  required  in  the  caption,'  but, 
generally  speaking,  it  should  set  forth  the  style  of  the  court,  the  time 
and  place  of  its  session,^*  and  by  whom  held,^^  and  an  indictment 
preferred  as  if  in  a  court  which  has  no  existence  has  been  held  to  be 
fatally  defective.**  It  should  also  show  that  the  grand  jury  were  of 
the  number  and  qualifications  required  by  law,*'  and  that  the  grand 
jurors  were  impaneled  for  the  coimty  in  which  the  indictment  was 
found,**  but  it  need  not  show  that  the  members  of  the  grand  jury 
were  summoned  and  returned  as  such,*'  and  it  has  been  held  that 
an  indictment  is  sufficient  if  the  averments  allege  definitely  that 
the  indictment  was  the  act  of  the  grand  jury  of  the  proper  county 
and  that  it  was  presented  in  the  district  court  of  the  county  when  that 
grand  jury  was  in  session.*'  The  caption  need  not  state  at  length 
the  qualifications  of  the  grand  jurors,  nor  recite  all  the  facts  which 
give  the  court  jurisdiction,  when  the  court  in  which  the  indictment 
is  foimd  is  one  of  general  criminal  jurisdiction.*'  The  words  "good 
and  lawful  men,"  in  the  caption  mean  freeholders,  and  are  sufficient 
without  further  specifically  alleging  that  they  are  freeholders,*'  and 
it  has  been  suggested  that  when  the  indictment  is  found  in  a  court 
of  record  the  statement  of  "good  and  lawful  men"  is  not  absolutely 
essential.**    While  it  is  the  proper  place  for  the  names  of  the  grand 

7.  Territory  v.  McParlane,  1  Mart.  439,  16  Am.  Dec.  271;  State  ▼.  Jones, 
0.  S.  (La.)  221,  5  Am.  Dec.  706;  Low's  9  N.  J,  L.  357,  17  Am.  Dec  483. 
Case,  4  Greenl.    (Me.)    439,  16  Am.       Note:  93  Am.  Dec.  559. 

Dec  271;  People  v.  Bennett,  37  N.  Y.  14.  Engleman  v.  State,  2  Ind.  91, 

117,  93  Am.  Dec  551  and  note;  State  52  Am.  Dec.  494  and  note;  Wise  v. 

V.  Moore,  24  S.  C.  150,  58  Am.  Rep.  State,  2  Kan.  419,  85  Am.  Dec.  595; 

241;  State  v.  McCarty,  2  Pin.  (Wis.)  Carpenter  v.  State,  4  How.    (Miss.) 

513,  54  Am.  Dec  150.  163,  34  Am.  Dec.  116;  Mau-zau-man- 

Note:  3  A.  S.  R.  279.  ne-kah  v.  United  States,  1  Pin.  (Wis.) 

8.  Note:  3  A.  S.  R.  279.  124,  39  Am.  Dec.  279. 

9.  State  V.  Glasgow,  1  N.  C.  264,  2  Notes:  54  Am.  Dec.  151;  93  Am. 
Am  Dec  629  ^^-  ^^^• 

lb.  Englem'an  v.  State,  2  Ind.  91,  .  ^^■n^^'la'o  '^°°~'  ®  ^-  ^-  ^-  ^^'  " 

52  Am.  Dec.  494;  Carpenter  v.  State,  Am.  tJec  4ad. 

^  TT  _   /n*;™  \  ifiQ  Q/i  A—   r»„-  -nc  !*•  Luster  v.  State,  63  Tex.  Cnm. 

'  ^7J'^Wr.^  ^i-.''^-  ?'•  541,141  S.  W.  209,  Ann.  Cas.  1913D 


Notes:  54  Am.  Dec  151;  93  Am. 


1089. 


Dec.  559;  3  A.  S.  R.  279.  yj'  gtate  v.  McCarty,  2  Pin.  (Wis.) 

11.  State  V.  Jones,  9  N.  J.  L.  357,  513^  54  j^  jje,.^  150. 

17  Am.  Dec  483.  is.  State  v.  Glasgow,  1  N.  C.  64,  2 

12.  Mau-zan-mau-ne-kah    v.    United  Am.  Dec  629;  Bonds  v.  State,  Mart. 
States,  1  Pin.  (Wis.)  124,  39  Am.  Dec  &  T.  (Tenn.)  143, 17  Am.  Dec  795. 
279.  19.  Bonds    ▼.    State,    Mart.   &    T. 
.    13.  LoVs    Case,   4    GrecnL    (Mc)  (Tenn.)  143, 17  Am.  Dec  795. 
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jurors,**  it  has  been  held  the  fact  that  the  najne  of  a  juror  in  the 
caption  does  not  correspond  with  the  name  in  the  panel,  is  imma- 
terial.* So  while  in  some  jurisdictions  it  is  provided  by  statute  that 
an  indictment  should  have  a  title  in  which  the  name  of  the  defendant 
shall  be  stated,  it  has  been  held  that  the  omission  of  the  defendant's 
name  in  the  title  is  not  fatal  if  it  appears  in  the  body  of  the  instru- 
ment.* The  indictment  should  state  that  the  grand  jurors  "upon  their 
oath"  charge  the  defendant  with  the  crime  mentioned  in  the  indict- 
ment,* but  in  this  connection  there  is  some  conliict  of  authority  as 
to  where  the  caption  ends  and  the  indictment  proper  begins.  In 
England,  and  in  many  of  the  states  following  tiie  English  practice, 
the  words  "The  jurors,  etc.,  upon  their  oaths,  present,"  are  termed  the 
commencement  of  the  indictment,  and  are  not  considered  to  be  a 
part  of  the  caption;  *  on  the  other  hand,  it  has  been  held  that  these 
words  are  part  of  the  caption,  and  mere  introductory  tnatter,  con- 
stituting no  portion  of  the  indictment.'  As  the  caption  is  really  no 
part  of  the  indictment  proper,  it  may  be  amended,  under  the  authority 
and  sanction  of  the  court  and  made  agreeable  to  the  truth  of  the  case.* 
It  may  be  amended  from  the  journals  or  from  the  body  of  the  indict- 
ment itself,'  and  in  an  appellate  court.* 

14.  Commencement. — ^As  a  matter  of  good  criminal  pleading,  it  is 
proper  that  indictments  should  begin  with  words  indicating  that 
the  prosecution  is  carried  on  in  the  name  and  by  the  authority  of  the 
state.'  In  the  absence  of  constitutional  or  statutory  provisions  on  the 
subject,  however,  a  formal  statement  in  the  indictment  that  the  pra>ie- 
cution  has  been  brought  and  is  being  carried  on  in  the  name  and  by 
the  authority  of  the  state,  is  not  necessary,  if  this  fact  appears  else- 
where in  the  record.**    Nor,  according  to  the  weight  of  authority, 

20.  People  v.  Bennett,  37  N.  Y.  117,  Brev.   (S.  C.)   169,  2  Am.  Dec.  656; 
93  Am.  Dec.  551  and  note.  State  v.  Moore,  24  S.  C.  150,  58  Ain. 

1.  State  V.  Dayton,  23  N.  J.  L.  49,  Rep.  241;  State  v.  MeCarty,  2  Pin. 
53  Am.  Dec.  270.  (Wis.)  513,  54  Am.  Dec.  150  and  note. 

2.  Dukes  V.  State,  11  Ind.  557,  71       Notes:  17  Am.  Dec.  495;  3  A.  S.  R. 
Am.  Dec.  370.  279. 

Note:  122  A.  S.  R.  679.  And  see  infra,  par.  38. 

3.  State  V.   Sanders,  158  Mo.  610,       7.  State  v.  Creight,  1  Brev.  (S.  C.) 
59  S.  W.  993,  81  A.  S.  R.  330  and  160,  2  Am.  Dec.  656. 

note;  State  v.  Dayton,  23  N.  J.  L.  49,       Note:  3  A.  S.  R.  279. 

53  Am.  Dec.  270.  8.  State  v.  Jones,  9  N.  J.  L.  357,  17 

4.  People  V.  Bennett,  37  N.  Y.  117,  Am.  Dec.  483. 

93  Am.  Dec.  551.  9.  Caples  v.  State,  3  Okla.  Crim.  72, 

Note:  3  A.  S.  R.  279.  104  Pac.  493,  26  L.R.A.(N.S.)  1033; 

5.  State  V.  Creight,  1  Brev.  (S.  C.)    State  v.   Nixon,   18   Vt.  70,  46  Am. 
169,  2  Am.  Dec.  656.  Dec.  135. 

Notes:  54  Am.  Dec.  151;  3  A.  S.       10.  Caples  v.  State,  3  Okla.  Crira. 
R.  230.  72,   104   Pac.   493,   26   L.R.A.(N.S.) 

6.  Low's  Case,  4  Greenl.  (Me.)  439,  1033  and  note. 

16  Am.  Dec  271;  State  v.  Creight,  1       Note:  3  A.  S.  R.  280. 
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need  such  statement  appear  in  the  indictment,  if  the  fact  appeals 
elsewhere  from  the  record,  although  by  statute  or  constitution  all 
prosecutions  are  required  to  be  carried  on  in  the  name  and  by  the 
authority  of  the  state;  since  the  requirement  is  that  prosecutions  be 
in  fact  carried  on  in  the  name  and  by  the  authority  of  the  state,  and 
not  that  the  indictment  or  information  should  so  state.  But  where 
a  statutory  or  constitutional  provision  requires  that  the  body  of  the 
indictment  or  information  itself  state  that  the  prosecution  is  brought 
in  the  name  and  by  the  authority  of  the  state,  an  omission  so  to  state 
on  the  face  of  the  indictment  is  fatal,*^  unless  there  is  a  further 
statute  requiring  exceptions  which  go  merely  to  the  form  of  an 
indictment  to  be  made  before  trial.  ^^  A  statutory  requirement  th&< 
all  prosecutions  shall  be  caxried  on  in  the  name  and  by  authority  of 
the  state  has  reference  to  the  preface  to  the  indictment  as  a  whole 
and  does  not  require  the  statement  to  be  repeated  in  subsequent 
countB.** 

15.  Conclusion  against  the  Peace  and  Dignity  of  the  State. — ^It 
is  a  constitutional  requirement  in  many  of  the  states  that  indictments 
shall  conclude  "against  the  peace  and  dignity  of  the  state,"  or  some 
such  formula,**  and  it  has  been  repeatedly  held  that  an  indictment 
which  does  not  conclude  with  these  constitutional  words,  or  words 
of  like-  import,  is  fatally  defective.*'  There  is,  however,  a  difference 
of  opinion  as  to  what  constitutes  a  compliance  with  the  requirement, 
some'  courts  holding  that  the  conclusion  must  follow  literally  the 
constitutional  or  statutory  phrase.  Thus  it  has  been  held  that  the  omis- 
sion of  the  word  "the"  before  the  word  "state"  rendered  the  indict- 
ment invalid.*'  So  an  indictment  has  been  held  invalid  which  con- 
cludes against  the  "dignity  of  the  statute"  instead  of  the  "dignity  of 
the  state,"  "  or  against  the  dignity  of  the  state  of  "W.  Virginia"  in- 
stead of  West  Virginia.**  It  has  also  been  held  that  there  must  be 
nothing  added  to  the  phrase,  not  even  the  date.*'  The  courts  gener- 
ally, however,  require  a  substantial  rather  than  a  literal  compliance 
with  such  a  requirement.'®  In  the  case  of  an  indictment  containing 
several  counts,  while  it  has  been  held  in  some  states  that  each  count  of 

11.  Note:  26  L.E.A.(N.S.)  1034.      34  Am.  Rep.  746. 

12.  Home  v.  State,  37  Ga.  80,  92      Notes:  3  A.  S.  B.  283;  71  A.  S.  B. 
Am.  Deo.  49.  275. 

IS.  Starling  v.  State,  90  Miss.  255,      18.  Lemons  v.  State,  4  W.  Va.  755, 
43  So.  952,  13  Ann.  Cas.  776.  6  Am.  Rep.  293. 

14.  State  T.  Washington,  1  Bay  (8.       Notes:  3  A.  S.  B.  283;  14  Ann.  Cas. 
C.)  120, 1  Am.  Dec.  601.  413. 

15.  Hardin  v.  State,  106  Ga.  384,       19.  Hann  v.   State,   13   Tex.   App. 
32  S.  E.  365,  71  A.  S.  B.  269.  383,  44  Am.  Rep.  706, 

Note:  3  A.  S.  B.  283.  20.  State  v.  Kean,  10  N.  H.  347, 

16.  State  V.  Campbell,  210  Mo.  202,  34  Am.  Dec.  162. 

109  S.  W.  706, 14  Ann.  Cas.  403.  Notes:  3  A.  S.  E.  283;  71  A.  S.  B. 

17.  Cox  V   State,  8  Tex.  App.  254,  275;  14  Ann.  Cas.  413. 
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an  indictment  must  conclude  "against  th&  peace  and  dignity,"  etc.,  for 
the  reason  that  as  each  count  must  be  complete  in  itself  and  capable 
of  standing  alone  if  the  other  counts  are  quashed,^  yet  the  rule  prevail- 
ing in  a  majority  of  jurisdictions  is  that  such  a  conclusion  to  the 
whole  charge  is  sufficient,  and  that  it  is  not  necessary  that  each  count 
should  so  conclude.*  Under  the  latter  rule,  it  has  been  decided  that 
the  sustaining  of  a  demurrer  to  the  last  count  of  an  indictment  with 
such  a  conclusion  does  not  take  such  concluding  words  out  of  the 
indictment  but  leaves  them  applicable  to  the  preceding  counts.* 

16.  Coaclusion  against  the  Form  of  the  Statute. — ^It  is  the  well 
established  rule  that  every  indictment  founded  on  a  statute,  must 
conclude  "against  the  form  of  the  statute,"  in  the  absence  of  legislative 
enactment  to  the  contrary.*  While  the  technical  words  "against  the 
form  of  the  statute  in  such  case  made  and  provided,"  are  usually 
employed,  equivalent  expressions  have  frequently  been  declared  to 
be  sufficient,'  and  it  has  been  held  that  an  indictment  which  concludes 
"against  the  form  of  the  statute,"  wUl  support  a  conviction,  although 
the  offense  is  the  creation  of  several  statutes.*  It  is,  however,  only 
when  a  statute  creates  the  offense,  or  changes  the  nature  of  one  known 
at  common  law,  that  the  indictment  must  charge  it  as  being  done 
against  the  form  fit  the  statute,^  and  if  the  statute  is  only  declaratory 
of  the  common  law,  or  only  inflicts  a  penalty  upon  that  which  was 
an  offense  before,  it  need  not  be  said  to  be  laid  against  the  form 
of  the  statute.*  But  if  an  indictment  charges  an  offense  indictable 
at  common  law,  not  being  punishable  by  any  statute,  the  concluding 
words  "against  the  form  of  the  statute"  may  be  rejected  as  surplusage.* 

1.  Note:  13  Ann.  Cas.  780.  6.  State  v.  Dayton,  23  N.  J.  L.  49, 

2.  StarUng  ▼.  State,  90  Miss.  255,  53  Am.  Deo.  270  and  note;  State  v. 
43  So.  052, 13  Ann.  Cas.  776  and  note;  Wilbor,  1  R.  L  199,  36  Am.  Dec  245. 
State  V.  Pley,  2  Biev.  (S.  C.)  338,  4  7.  People  v.  Enoch,  13  Wend.  (N. 
Am.  Dec.  583.  T.)   159,  27  Am.  Dec.  197;  Cam.  v. 

3.  Starling  v.  State,  90  Miss.  255,  43  Searle,  2  Bin.  (Pa.)  332,  4  Am.  Dec 
So.  952, 13  Ann.  Cas.  776.  446;  White  v.  Com.,  6  Bin.  (Pa.)  179, 

4.  Chapman    v.    Com.,    5    Whart.  6  AJn.  Dec  443. 

(Pa.)  427,  34  Am.  Dec  665;  Warner  Note:  3  A.  S.  R.  283. 

▼.  Com.,  1  Pa.  St.  154,  44  Am,  Dec  8.  People  v.  Enoch,  13  Wend.  (N. 

114.  Y.)   159,  27  Am.  Dec  197;  Com.  v. 

Notes:  53  Am.  Dee.  279;  64  Am.  Searle,  2  Bin.  (Pa.)  332,  4  Am.  Dec 

Dec  378;  3  A.  8.  R.  283.  446;  White  v.  Com.,  6  Bin.  (Pa.)  179, 

Li  England  the  conclasion  "against  6  Am.  Dec  443;  State  v.  Downer,  8 

the  form  of  the  statute"  may  be  omit-  Vt  424,  30  Am.  Dec.  482  and  note, 

ted  under  the  statute  which  declares  Note:  36  Am.  Dec  249. 

that  no  indictment  shall  be  held  in-  B.  Com.     v.     Reynolds,     14     Ofay 

sufficient  for  want  of  the  aveiment  of  (Mass.)  87,  74  Am.  Dec.  665;  State  v. 

any  matter  imnecessary  to  be  proved,  Baokman,  8  N.  H.  203,  29  Am.  Dec. 

and  for  otiier  stated  reasons.    8  Eng.  646;  Respublica  v.  Newell,  3  Yeatea 

Rul.  Cas.  132  note  (Pa.)  407,  2  Am.  Dec  38L 

6.  Note:  3  A.  S.  R.  283.  Note:  3  A.  S.  R.  283. 
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Where  an  indictment  is  defective  in  not  charging  with  sufficient 
precision  an  offense  legally  punishable,  an  averment  against  the  form 
of  the  statute  will  not  aid  it.*" 

17.'  Signature  of  Prosecuting  Attorney. — ^Unless  required  by  stat- 
ute, the  signature  of  the  prosecuting  attorney  is  not  essential  to  the 
validity  of  an  indictment,**  and  where  the  law  does  &ot  require  such 
signature,  the  signing  or  printing  by  mistake  of  the  name  of  a  person 
to  it  as  the  prosecuting  attorney  who  is  not  such  officer  does  not  in- 
validate it.*^  When  the  signature  is  required,  it  has  been  held  that  an 
indictment  is  sufficiently  "signed"  by  tiie  prosecuting  attorney,  when 
his  name  is  printed  at  the  bottom  with  his  sanction,**  and  it  is  not 
necessary  that  he  should  add  to  his  signature  the  county  or  district 
and  state  of  which  he  is  the  prosecuting  attorney.**  Whenever 
required  by  the  governor  to  appear  and  prosecute  criminal  proceed- 
ings in  any  county,  the  attorney-general  becomes  prosecuting  attorney 
of  that  county  in  those  proceedings,  and  as  such  may  sign  indict- 
ments presented  by  the  grand  jury.*'  When  an  indictment  is  signed 
by  a  deputy  prosecuting  attorney,  it  is  the  better  practice,  and  indeed 
required  by  some  constitutional  provisions  and  statutes,  that  it  should 
be  signed  in  the  name  of  his  principal.** 

18.  Indorsements. — According  to  some  authorities  a  statute  requir- 
ing an  indictment  to  be  indorsed  "a  true  bill"  aod  signed  by  the 
foreman  of  the  grand  jury,  is  directory  merely,  and  the  omission  of 
such  indorsement  cannot  be  made  a  ground  of  objection  after  trial 
and  conviction,  but  the  indictment  may  be  quashed  on  that  ground.*' 
There  are,  however,  decisions  to  the  effect  that  an  indictment  not 
80  indorsed,  is  a  nullity.*^  When  an  indictment  has  been  returned 
with  such  an  indorsement  it  becomes  a  matter  of  record  and  is  con- 
clusive.** A  statute  requiring  the  names  of  the  witnesses  on  whose 
evidence  it  was  found  to  be  indorsed  on  the  indictment  is  usually 
construed  as  directory,  and  not  mandatory.*"    As  to  the  effect  of  fail- 

10.  State  V.  Seay,  3  Stew.  (Ala.)  Bui^ireas,  24  Mo.  381,  69  Am.  Dec.  493 
123,  20  Am.  Dec.  66.  and  note. 

Note:  11  L.R.A.  531.  18.  Monaque  v.  People,  Breese  (lU.) 

11.  Dukes  V.  State,  11  Ind.  557,  71  145,  12  Am.  Dec.  157. 
Am.  Dec.  370.  Note:  69  Am.  Dec.  435. 

12.  Brown  v.  Com.,  135  Ky.  635,  19.  Gitchell  v.  People,  146  III.  175, 
117  S.  W.  281,  135  A.  S.  R.  471,  21  33  N.  E.  757,  37  A.  S.  R.  147. 

Ann.  Cas.  672.  20.  Luster  v.  State,  63  Tex.  Crim. 

13.  Hamilton  v.  State,  103  Ind.  96,  541,  141  S.  W.  209,  Ann.  Cas.  1913D 
2  N.  E.  299,  53  Am.  Rep.  491.  1089;  State  v.  Shores,  31  W.  Va.  491, 

14.  State  v.  Campbell,  210  Mo.  202,  7  S.  E.  413,  13  A,  S.  R.  875.  The 
109  S.  W.  706,  14  Ann.  Cas.  403.  names  of  witnesses  not  appearing  in- 

15.  State  V.  Bowles,  70  Kan.  821,  79  dorsad  on  the  indictment  in  the  record 
Pac.  726,  69  L.R.A.  176.  of    a    conviction    in    a    capital    case, 

16.  Note:  42  L.R~A..(N.S.)  886.  where  no  motion  in  regard  to  it  ap- 
'  17.  Cobum  V.  State,  151  Ala.  100,  pears  to  have  been  made,  is  no  ground 
44  So.  58,  15  Ann.  Cas.  249;  State  v.  of  reversal,  as  the  presumption  is  that 
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ing  to  indorse  on  an  indictment  the  names  of  witnesses,  upon  the' 
right  to  call  them  on  the  trial,  it  has  been  held  by  some  courts  that 
it  is  within  tlie  discretion  of  the  court  to  allow  the  state  to  call  such 
witnesses,*  while  according  to  others  it  is  a  matter  of  error  but  only 
on  objection  and  exception  being  taken  at  the  trial.'  It  has  been 
held  that  the  prosecution  may  adduce  a  witness  at  the  trial  whose 
name  is  not  indorsed  upon  the  indictment  if  he  was  not  examined 
before  the  grand  jury  at  the  time  the  indictment  was  found.'  Whether 
it  is  necessary  to  mark  the  name  of  the  prosecutor  on  an  indictment 
depends  upon  the  terms  of  the  statute.* 

Information 

19.  Formal  Parts  of  Information  Generally. — The  caption  and  com- 
mencement of  an  information  should  giye  the  name  of  the  case  and 
show  that  the  defendant  is  prosecuted  in  the  name  of  and  by  the 
authority  of  the  state,'  but  mere  clerical  omissions  are  not  fatal,  as 
for  instance,  the  omission  of  the  word  "the"  before  the  word  "state."  * 
An  information  should  be  signed  by  the  prosecuting  attorney,  but 
his  full  name  is  not  required,'  nor  is  the  addition  of  the  state  to 
his  name  necessary.*  The  name  of  the  prosecuting  attorney  may 
be  signed  by  his  deputy.  It  will  be  presumed  that  the  deputy  pos- 
sessed plenary  power  to  sign  his  principal's  name,  and  when  a  prose- 
cuting attorney  requires  the  one  accused  to  plead  to  the  information 
he  thereby  ratifies  the  subscription  of  his  name  to  the  informa- 
tion by  his  deputy.'  The  prosecuting  attorney  should  indorse  upon 
an  information,  at  the  time  of  filing  it,  the  names  of  all  witnesses 
for  the  state  known  to  him  at  that  time ;  and  ordinarily  no  witnesses 
should  be  permitted  to  testify  for  the  state  whose  names  are  not  so 

the  names  were  so  indorsed   and   if  3.  State  v.  Abrahams,  6  la.  117,  71 

not,   it    is    an    irregularity    which    is  Am.  Deo.  399. 

waived  by  pleading  to  the  indictment  Note :  42  A.  S.  R.  333. 

without      objection.       McKinney     v.  4.  State   v.    Smith,  Meigs    (Tenn.) 

People,  2  Gilman  (111.)  540,  43  Am.  99,  33  Am.  Dec.  132. 

Dec.  65.  5.  State  v.  Hasledahl,  2  N.  D.  521, 

1.  State  V.  Henderson,  212  Mrf.  208,  52  N.  W.  315,  16  L.R.A.  150;  State  v. 
110  S.  W.  1078,  15  Ann.  Cas.  930,  17  Bednar,  18  N.  D.  484,  121  N.  W.  614, 
L.RJl.(N.S.)  1100.    Where  the  state's  20  Ann.  Cas.  458. 

attorney  notifies  the  attorney  for  the       6.  Caples  v.  State,  3  Okla.  Grim.  72, 
accused  in  the  letter's  presence  that  104  Pac.  493,  26  L.R.A.(N.S.)  1033. 
witnesses    whose    names   are   not   in-      7.  State  v.  Kyle,  166  Mo.  287,  65 
dorsed  on  the  back  of  the  indictment  S.  W.  763,  56  L.R.A.  115;  State  v. 
wiU  be  called  at  the  trial,  the  court  Brock,  186  Mo.  457,  85  S.  W.  595, 106 
does  not  err  in  permitting  such  wit-  A.  S.  R.  625,  2  Ann.  Cas.  768. 
nesses  to  testify.    People  v.  Weil,  243       8.  People  v.  Ebanks,  117  Cal.  652, 
lU.  208,  90  N.  E.  731,  134  A.  S.  R.  49  Pac.  1049,  40  L.R.A.  269. 
357.  9.  State  v.  Guglielrao,  46  Ore.  250, 

2.  Ray  v.  State,  1  G.  Greene  (la.)  79  Pac.  577,  80  Pac.  103,  7  Ann.  Caau 
316,  48  Am.  Dec.  379  and  note.  976,  69  L.R.A.  466. 
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indorsed,  unless  it  is  clearly  made  to  appear  that  such  witaesses  were 
not  known  to  the  prosecuting  attorney  at  the  time  of  filing  the  infor- 
mation.** Indeed,  the  rule  is  adhered  to  so  strictly  in  some  jiurisdio- 
tions  that  error  may  be  predicated  on  the  failure  to  indorse  the  names 
of  witnesses  known  to  the  state,  unless  the  circumstances  show  that 
the  defendant  was  not  prejudiced.**  In  some  jurisdictions,  however, 
it  is  held  that  it  is  discretionary  with  the  court  on  the  trial  of  an 
information  to  permit  the  indorsement  thereon  of  the  names  of  vit* 
nesses  previously  known  to  the  prosecuting  attorney." 

20.  Verification. — ^An  information  need  not  be  verified  at  common 
law,*'  the  official  oath  of  office  of  the  prosecuting  attorney  being 
deemed  sufficient.**  The  necessity  for  verification  and  the  manner 
in  which  a  criminal  information  as  a  means  of  instituting  prosecution 
for  a  crime,  whether  of  the  lower  or  higher  grade,  should  be  verified, 
is  therefore  dependent  upon  the  statutory  or  constitutional  provisions 
of  the  various  states.*'  It  has  been  held  by  some  courts  that  even 
under  a  constitutional  provision  that  no  warrant  shall  issue  but  upon 
probable  cause  supported  by  oath  or  affirmation,  an  information  filed 
by  the  prosecuting  attorney  need  not  be  verified  to  authorize  the  issu- 
ance of  a  warrant  of  arrest  or  support  a  judgment  of  conviction,  as 
the  prosecuting  attorney's  official  oath  is  sufficient  to  comply  with 
the  constitutional  provision,**  but  it  is  generally  held  that  under 
such  constitutional  provision  and  statutes  supplementary  thereto,  an 
information  must  be  verified  or  supported  by  an  affidavit  showing 
probable  cause  when  an  applipation  for  the  issuance  of  a  warrant  is 
based  on  it.*^  As  to  whether  or  not  the  defendant  may  waive  the 
objection  that  the  information  is  not  properly  verified,  and  what  will 

10.  People  V.  De  France,  104  Midi.  Armstrong,  106  Mo.  396,  16  S.  W. 
563,  62  N.  W.  709,  28  L.R.A.  139;  604,  27  A.  S.  E.  361,  13  L.B.A.  419; 
State  V.  Pancoast,  5  N.  D.  516,  67  N.  State  v.  Coleman,  186  Mo.  151,  84  S. 
W.  1052,  35  L.E.A.  518.  W.    978,    69    L.EA.    381;    State    v. 

11.  State  V.  Reed,  53  Kan.  767,  37  Temple,  194  Mo,  237,  92  S.  W.  869,  6 
Pac.  174,  42  A.  S.  E.  322;  State  v.  Ann.  Cas.  954;  People  v.  Wyatt,  186 
Jeffries,  210  Mo.  302,  109  S.  W.  614,  N.  Y.  383,  79  N.  E.  330,  9  Ann.  Cas. 
14  Ann.  Cas.  524.  972,   10   L.B.A.(N.S.)    159;   State  v. 

12.  State  V.  Le  Pitre,  54  Wash.  166,  Hasledahl,  2  N.  D.  521,  52  N.  W.  315, 
103  Pac.  27,  18  Aim.  Cas.  922.  16   LJl.A.   150;   Ex  parte  Talley,  4 

IS.  Weeks  v.  United  States,  216  Fed.  Okla.    Crim.    398,    112    Pac    36,    31 

292,  132  C.  C.  A.  436,  L.EA.1915B  L.E.A.(N.S.)  805. 

651  and  note;  State  v.  Kyle,  166  Mo.  Notes:    LJl.Aa915B   652;    7   Ann. 

887,  65  S.  W.  763,  56  L.EA.  115;  Cas.  983  et  seq. 

Evans  v.  WUlis,  22  Okla.  310,  97  Pac.  16.  State  v.  Guglielmo,  46  Ore.  250, 

1047,  17   Ann.   Cas.   258,   19   L.E.A.  79  Pac.  577,  80  Pac.  103,  7  Ann.  Cas. 

(N.S.)  1050.  976  and  note,  69  L.E.A.  466. 

14.  State  V.  Graham,  68  W.  Va.  248,  Note:  L.EAJ915B  659. 

69  S.  E.  1010,  40  L.E.A.(N.S.)  924.  17.  Weeks    v.    United    States,    21« 

Note:  L.a.AJ.915B  651.  Fed.  292,  132  C.  C.  A.  436,  L.B.A. 

15.  State  V.  Bennett,  102  Mo.  356,  19158  651  and  note. 
14  S.  W.  865, 10  L.B.A.  717;  State  v. 

170 


Digitized  by 


Google 


14  E.  C.  L.  INDICTMENTS  AND-  INFORMATIONS  §  21 

constitate  such  waiver,  is  treated  elsewhere  in  this  article."  As  to 
the  fonn  of  the  verification  of  an  information,  the  authorities  are  in 
conflict,  some  holding  that  a  verification  on  information  and  belief 
is  a  sufficient  compliance  with  the  constitutional  or  statutory  require- 
ment,^* while  others  take  the  view  that  the  verification  must  be  in 
positive  terms,**  some  courts  going  to  the  extent  of  holding  that  a 
statute  providing  that  in  misdemeanor  cases  a  warrant  may  issue 
upon  information,  which  has  been  verified  only  on  information  and 
belief,  is  repugnant  to  the  constitutional  pro\ision  that  no  warrant 
shall  issue  but  upon  probable  cause  supported  by  oath  or  affirmation.^ 
The  verification  of  an  information  is  not  invalidated  by  the  omission 
of  the  seal  of  the  court  to  the  jurat,*  and  when  an  information  has 
been  amended  by  leave  of  the  court  it  need  not  be  reverified.* 

III.  Manner  akd  Sufficiency  of  Ch.vrging  Offensb 

21.  In  General. — So  far  as  regards  the  substantial  nature  and 
description  of  the  offense  and  the  mode  of  setting  out  the  criminal 
charge,  the  sufficiency  of  an  information  n\ust  be  tested  by  the  same 
rules  applicable  to  an  indictment,  and  the  same  certainty  and  techni- 
cal precision  are  required.*  Under  either  method  of  instituting  a 
criminal  prosecution  the  accused  is  entitled  to  be  apprised  of  the 
distinct  charge  made  against  him,  in  order  that  he  may  come  fully 
prepared  for  his  defense."  Great  strictness  has  at  all  times  been 
required  in  indictments  and  informations,*  and  formerly  the  courts 
felt  themselves  constrained  to  adhere  so  strictly  to  form  that  public 
justice  was  in  many  cases  evaded.'    The  extreme  technical  accuracy 

18.  See  infra,  par.  52.  3.  State  v.  Darling,  216  Mo.   450, 

19.  State  v.  Bennett,  102  Mo.  356,  115  S.  W.  1002,  129  A.  S.  R.  526,  23 
14  S.  W.  865,  10  L.R.A,  717;  State  L.K.A.(N.S.)  272. 

V.   Temple,  194  Mo.  237,  92   S.  W.  Note:  L.R.AJ915B  660. 

869,  5  Ann.  Gas.  954;  State  v.  Ilazle-  4.  Donnelly  v.  People,  11  HI  552, 

dahl,  2  N.  D.  521,  52  N.  W.  315,  16  52  Am.  Dec.  459;  State  v.  Bamett,  3 

L.R.A.  150.  Kan.  250,  87  Am.  Dec.  471  and  note; 

Notes:  26  L.RA.(N.S.)  63  et  seq.;  Merwin  v.  People,  26  Mich.  298,  12 

7  Ann.  Gas.  983.  Am.  Rep.  314. 

20.  Salter  y.  State,  2  Okla.  Crim.  Note:  65  A.  S.  R.  251. 

464,  102  Pac.  719,  139  A.  S.  R.  935,  5.  Respublica  v.   Newell,   3  Yeates 

25  L.R.A.(N.S.)  60  and  note;  Ez  parte  (Pa.)  407,  2  Am.  Dec.  381.    And  see 

Talley,  4  Okla.   Grim.  398,  112  Pac.  infra,  par.  23. 

36,  31  L.R.A.(N.S.)  805.  6.  State  v.  Fley,  2  Brev.   (S.  C.) 

1.  Salter  v.   State,  2   Okla.   Crim.  338,  4  Am.  Dec.  583. 

464,  102  Pac.  719,  139  A.  S.  R.  935,  7.  State  v.  Homsby,  8  Rob.   (La.) 

25  L.R.A. (N.S.)    60  and  note.    Gen-  554,  41  Am.  Dec.  305;  State  v.  Perley, 

erally  as  to  affidavits  upon  information  86  Me.  427,  30  Atl.  74,  41  A.  S.  R. 

and  beUef,  see  Affidavits,  vol.  1,  p.  564;  State  v.  Van  Pelt,  136  N.  G.  633, 

772  et  seq.  49   S.  E.  177,  1  Ann.  Cas.  495.  6.« 

2.  State  v.  Forsha,  190  Mo.  296,  88  L.R.A.  760;  Respublica  v.  Newell.  3 
8.  W.  746,  4  L.R.A.(N.S.)  576.  Yeates  (Pa.)   407,  2  Am.  Dee.  381; 
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anciently  required  called  forth  the  remarks  of  Lord  Hale  that  "The 
great,  strict,  and  unseemly  niceties  required  in  some  indictments, 
tend  to  the  reproach  of  the  law,  to  the  shame  of  the  government,  to 
the  encouragement  of  villainy,  and  to  the  dishonor  of  God."  •  It  is 
plain,  however,  that  much  of  the  tautology  and  prolixity  which  char- 
acterized indictments  in  the  early  period  of  criminal  procedure  can 
be  safely  avoided  without  any  infringement  of  the  right  of  the  accused 
to  demand  the  nature  and  cause  of  the  accusation  against  him,  and 
it  is  the  policy  of  modern  courts  to  disregard  mere  technical  objec- 
tions and  to  require  only  that  a  criminal  pleading  shall  fully  state 
the  essential  elements  of  the  offense  charged.*  When  matters  proper 
or  necessary  to  be  stated  are  unknown  to  the  grand  jury,  such,  for 
instance,  as  the  name  or  description  of  a  person,  the  indictment  may 
so  allege,**  though  if  such  allegation  be  contrary  to  the  truth  or  if 
it  be  ascertained  that  the  grand  jury  might  readily  have  discovered 
and  stated  the  truth,  the  indictment  will  fail.**  So  an  indictment 
charging  the  commission  of  the  offense  in  a  manner  and  by  means 
to  the  grand  jurors  unknown,  is  sufficient  where  the  mode  of  com- 
mission cannot  be  more  particularly  described.**  It  is  not  necessary 
for  an  indictment  or  information  to  negative  in  advance  such  pos- 
sible defenses  as  may  be  set  up  by  the  defendant,**  though  it  should 
allege  matters  in  avoidance  of  the  bar  of  the  statute  of  limitations.** 
Where  there  is  a  repugnancy  in  a  material  charge  of  a  count,  which 
cannot  be  avoided  by  striking  out  a  part  as  superfluous,  the  count 
cannot  be  sustained.** 

22.  Effect  of  Statutes. — Code  provisions  have  been  adopted  in  some 
states  abolishing  the  strict  common  law  rules  governing  criminal 
pleadings,**  and  in  a  number  of  jurisdictions  statutes  have  been 

State  ▼.  Fley,  2  Brev.  (S.  C.)  338,  4  O'Donald,  1  McCord  L.  (S.  C.)  532, 

Am.  Dec.  583;  State  v.  Moore,  24  S.  10  Am.  Dec.  691;  Trumble  v.  Terri- 

C.  150,   58  Am.  Rep.   241;   Reg.   v.  tory,  3  Wyo.   280,  21  Pac   1081,  6 

Gray,  10  Jur.  N.  S.  160,  33  L.  J.  M.  C.  L.R.A.  384. 

78,  9  L.  T.  N.  S.  733,  12  W.  B.  350,  9  11.  State  v.  O'DonneU,  1  McCord  L. 

Cox  C.  C.  417,  8  Eng.  Rul.  Cas.  110.  (S.  0.)  532,  10  Am.  Dec.  691. 

8.  Respublica  v.  Nevell,  3  Yeates  12.  Com.  v.  Webster,  5  Cosh. 
(Pa.)  407,  2  Am.  Dec.  381.  (Mass.)  295,  52  Am.  Dee.  711;  Com. 

9.  State  V.  Homsby,  8  Rob.  (La.)  v.  Holmes,  157  Mass.  233,  32  N.  E. 
554,  41  Am.  Dec.  305;  State  v.  Perley,  6,  34  A.  S.  R.  270. 

86  Me.  427,  30  Atl.  74,  41  A.  S.  R.       13.  Com.  v.  Peretz,  212  Mass.  253, 
564;  State  v.  Van  Pelt,  136  N.  C.  633,  98  N.  E.  1054,  An.  Cas.  1913D  484. 
49  S.  E.  177,  1  Ann.   Cas.  495,  68       14.  State  v.  Rook,  61  Kan.  382,  69 
L.R.A.  760.  Pac.  653,  49  L.R.A.  186. 

10.  Jewett  V.  United  States,  100  16.  Dias  v.  State,  7  Blackf.  (Ind.) 
Fed.  832,  41  C.  C.  A.  88,  53  L.R.A.  20,  39  Amu  Dec.  448.  See  infra,  par. 
568;  Nelras  v.  State,  84  Ga,  466,  10  40. 

S.  E.  1087,  20  A.  S.  R.  377;  Fletcher  16.  People  v.  Aro,  6  CaL  207,  65 
▼.  State,  2  OUa.  Crim.  300,  101  Pac.  Am.  Deo.  503;  Phipps  t.  State,  22  Md. 
699,  23   L.R.A.(N.S.)    581;    State  v.  380,  85  Am.  Dec.  654;  State  v.  Long- 
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enacted  providing  in  varying  language  that  no  exception  shall  be 
allowed  for  any  defect  ob  want  of  form  in  any  presentment,  indict- 
ment or  information  which  does  not  tend  to  prejudice  the  substantial 
right  of  the  defendant.*'  The  liberality  allowed  by  such  a  statute  is 
not,  however,  so  extended  as  to  permit  the  omissiqp  of  a  sufficiently 
distinct  chaise  of  every  substantive  fact  necessary  to  constitute  the 
offense,*^  and  the  statute  does  not  affect  the  rule  that  an  indictment 
must  allege  the  offense  with  such  fullness  and  precision  that  the 
defendant  may  know  for  what  he  is  prosecuted  and  be  enabled  to 
prepare  his  defense.**  It  has  been  well  said  that  prosecuting  attor^ 
neys  would  best  serve  the  object  of  statutes  passed  to  disregard  refine- 
ments and  informalities,  and  to  secure  trials  upon  the  merits,  by 
observing  approved  forms,  so  as  not  to  raise  unnecessary  questions 
as  to  what  are  refinements  and  informalities,  and  what  are  indispen- 
sable allegations.** 

23.  Sufficiency  of  Statement  of  Facts. — ^The  accused  is  entitled  to 
a  plain  statement  of  the  charge  against  him,*  and  such  charge  must 
be  positive,  and  not  by  the  way  of  recital,*  and  must  be  more  than 
a  mere  statement  of  a  legal  conclusion.'  The  indictment  or  informa- 
tion must  allege  every  material  fact  going  to  constitute  the  offense 
charged  with  precision  and  certainty,*  and  cannot  be  aided  by  intend- 
ment.*   The  charge  must  be  stated  with  as  much  certainty  as  the 

streth,  19  N.  D.  268,  121  N.  W.  1114,  Am.  Dec.  474;  Ehrlick  v.  Com.,  125 

Ann.  Cas.  1912D  1317:  State  v.  Mc-  Ky.  742,  102  S.  W.  289,  128  A.  S.  R. 

Fadden,  48  Wash.  259,  93  Pac.  414,  269,  10  L.R.A.(N.S.)  995. 

14  L.R.A.(N.S.)  1140.  Note:  8  Eng.  Bnl.  Cas.  130. 

Note:  94  Am.  Dec.  259.  2.  State  v.  Newland,  7  la.  242,  71. 

17.  Curl  V.  People,  53  Colo.  578, 127  Am.  Dee.  444;  Com.  v.  Bailey  1  Mass. 
Pac.  951,  Ann.  Cas.  1914B  171;  TiU-  62,  2  Am.  Dec.  3;  State  v.  Haider,  2 
man  v.  State,  58  Fla.  113,  50  So.  675,  McCord  L.  (S.  G.)  377,  13  Am.  Dec. 
138  A.  S.  R.  100,  19  Ann.  Cas.  91;  738. 

Com.  V.  Snell,  189  Mass.  12,  75  N.  E.  3.  Schaffer  v.  State,  22  Neb.  557,  35 
75,  3  L.RA.(N.S.)  1019;  State  v.  N.  W.  384,  3  A.  S.  R.  274;  Pearcc  v. 
Thomas,  61  Ohio  St.  444,  56  N.  E.  State,  1  Sneed  (Tenn.)  63,  60  Am. 
276,  48  L.R.A.  459.  Dec.  135. 

18.  State  v.  Houx,  109  Mo.  654,  19  4.  State  v.  Thorstin,  35  Me.  205,  5S 
S.  W.  35,  32  A.  S.  R.  686;  State  v.  Am.  Dec.  695  and  note;  State  v. 
Howard,  66  Minn.  309,  68  N.  W.  1096,  Lester,  127  Minn.  282,  149  N.  W.  297, 
61  A.  S.  B.  403,  34  LJt.A.  178;  Cos-  L.R.A.1915D  201;  State  v.  Keerl,  29 
grove  V.  State,  37  Tex.  Crim.  249,  39  Mont.  508,  75  Pac.  362,  101  A.  S.  R. 
S.  W.  367,  66  A.  S.  R.  802.  And  see  579;  Respublica  v.  Newell,  3  Teates 
infra,  par.  23.  (Pa.)  407,  2  Am.  Dec.  381. 

19.  Arringlon  v.  Com.,  87  Va.  96, 12  Notes:  61  Am.  Dec.  552;  71  Am. 
8.  E.  224, 10  L.B.A.  242.  Dec.  481;  3  A.  S.  R.  279;  8  Eng.  Rnl. 

20.  State  v.  Marsh,  134  N.  C.  184,  Cas.  110, 130. 

47  S.  E.  6,  67  L.R.A.  179.  6.  State   v.   Seay,   3   Stew.    (Ala.) 

1.  Coffee  V.  State,  25  Fla.  501,  6  123,  20  Am.  Dec.  66;  State  v.  Thurs- 
So.  493,  23  A.  S.  R.  525;  Robinson  v.  tin,  35  Me.  205,  58  Am.  Dee.  695; 
State  (Fla.)  68  So.  649,  L.R.A.  1915E  Moore  v.  Com.,  6  Mete.  (Mass.)  243, 
1215;  Cross  v.  People,  47  DL  162,  95  39  Am.  Dec.  724;  State  v.  Dale,  HI 
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circumstances  of  the  case  will  permit,*  and  so  that  the  court  can 
see,  admitting  the  facts  to  be  as  stated,  that  a  criminal  offense  has 
been  committed  and  that  the  court  has  jurisdiction.^  The  charge  as' 
alleged  must  be  an  offense  against  the  laws,  and  if  the  facts  alleged 
may  all  be  true,  and  yet  constitute  no  offense,  the  indictment  is 
insufficient.'  The  defendant  must  be  able  to  ascertain  from  the 
charge  itself  what  he  is  called  upon  to  answer,'  and  the  offense  must 
be  so  defined  and  identified  that  the  accused,  if  convicted  or  acquitted, 
will  be  able  to  defend  himself  in  case  he  be  indicted  again  for  the 
same  offense  by  pleading  the  record  of  such  former  conviction  or 
acquittal.*"  The  same,  or  substantially  the  same,  certainty  is  required 
in  criminal  as  in  civil  pleadings,**  and  must  be  such  as  clearly  to 
designate  not  only  the  particular  kind  of  offense,  but  the  specific 
criminal  act  for  which  the  accused  is  to  answer.**    Where  an  act  is 

Mo.  284,  42  S.  W.  722,  64  A.  S.  R.  Ohio  St.  13,  96  N.  E.  797,  Arm.  Gas. 

513;  State  v.  Whedbee,  152  N.  C.  770,  1913B     90,     39     L.BA.(N.S.)     423; 

67   S.   E.   60,  27   L.R.A.(N.S.)    363;  Smythe  v.  State,  2  Okla.  Grim.  286, 

State  V.  O'DonneU,  1  McCord  L.  (S.  101  Pac.  611,  139  A.  S.  R.  918;  Res- 

C.)   532,  10  Am.  Dec.  691;   State  v.  publica  v.  Newell,  3  Yeates  (Pa.)  407, 

Haider,  2  McCord  L.  (S.  C.)  377,  13  2  Am.  Dec.  381;  Sherban  v.  Com.,  8 

Am.  Dec.  738.  Watts   (Pa.)   212,  34  Am.  Dec.  460; 

6.  Com.  V.  Webster,  6  Gush.  (Mass.)  State  v.  O'Donald,  1  McCord  L.  (S. 
295,  52  Am.  Dec.  711.  C.)  532,  10  Am.  Dec.  691;  Heymann 

Notes:  58  Am.  Dec.  696;  71  Am.  v.  Reg.,  L.  R.  8  Q.  B.  102,  28  L.  T.  N. 
Dec.  381;  65  A.  S.  R.  251.  S.  162,  21  W.'  R.  357,  12  Cox  C.  C. 

7.  State  V.  Segermond,  40  Kan.  107,  383,  8  Eng.  Rul.  Gas.  126  and  note; 
19  Pac.  370,  10  A.  S.  R.  169;  Merwin  Rex  v.  Perrott,  3  M.  &  S.  379,  15 
V.  People,  26  Mich.  298,  12  Am.  Rep.  Rev.  Rep.  280,  8  Eng.  Rul.  Gas.  116. 
314;  State  v.  Glasgow,  1  N.  C.  264,  2  Notes:  54  Am.  Dec.  378;  3  A.  S.  R. 
Am.  Dec.  629;  State  v.  Whedbee,  152  279;  61  A.  S.  R.  409;  65  A.  S.  R. 
N.  G.  770,  67  S.  E.  60,  27  L.R.A.(N.S.)   251. 

363;  Norton  v.  State,  85  Ohio  St.  13,  10.  State  v.  Segermond,  40  Kan.  107, 

96  N.  E.  797,  Ann.  Gas.  1913B  90,  39  19  Pac.  370,  10  A.  S.  R.  169;  Merwin 

L.R.A.(N.S.)  423.  v.  People,  26  Mich.  298,  12  Am.  Rep. 

Note:  13  A.  S.  R.  268.  314;  Smythe  v.  State,  2  Okla.  Grim. 

8.  State  v.  Godfrey,  24  Me.  232,  41  286,  101  Pac.  611,  139  A.  S.  R.  918; 
Am.  Dee.  382;  State  v.  Butts,  3  S.  D.  State  v.  O'Donald,  1  McCord  L.  (S. 
577,  54  N.  W.  603,  19  L.R.A.  725.  G.)  532,  10  Am.  Dec.  691. 

9.  State  v.  Eifert,  102  la.  188,  65  Note:  8  Eng.  Rul.  Gas.  133. 

N.  W.  309,  71  N.  W.  248,  63  A.  S.  R.  11.  Dukes  v.  State,  11  Ind.  557,  71 
433,  38  L.R.A.  485;  State  v.  Seger-  Am.  Dec.  370;  State  v.  Ensley,  177 
mond,  40  Kan.  107,  19  Pac.  370,  10  Ind.  483,  97  N.  E.  113,  Ann.  Gas. 
A.  S.  R.  169;  State  v.  Perley,  86  Me.  1914D  1306;  State  v.  Whedbee,  152  N. 
427,  30  Atl.  74,  41  A.  S.  R.  564;  Mer-  C.  770,  67  S.  E.  60,  27  L.R.A.(N.S.) 
win  V.  People,  26  Mich.  298,  12  Am.  363;  Sherban  v.  Com.,  8  Watts  (Pa.) 
Rep.  314;  Morton  v.  State,  72  Miss.  212,  34  Am.  Dec.  460.  And  see  gen- 
128,  16  So.  264,  18  So.  916,  48  A.  S.  erally.  Pleading. 
R.  538  and  note;  State  v.  Glasgow,  1  12.  State  v.  Keerl,  29  Mont.  508,  75 
N.  G.  264,  2  Am.  Dec.  629;  State  v.  Pac.  362,  101  A.  S.  R.  579;  People  v. 
Toney,  81  Ohio  St.  130,  90  N.  E.  142,  Mather,  4  Wend.  (N.  Y.)  229,  21  Am. 
18  Ann.  Gas.  395;  Horton  v.  State,  85   Dec.  122. 
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not  in  itself  necessarily  unlawful,  but  becomes  so  by  its  oircumstances, 
all  the  matters  necessary  to  show  its  illegality  must  be  stated  in  the 
indictment  or  information.**  It  is,  however,  sufficient  if  every  fact 
necessary  to  constitute  the  offense  is  charged  or  necessarily  implied,** 
and  neitiber  the  misnomer  of  the  crime  nor  the  omission  to  give  it 
a  name  affects  the  validity  of  the  indictment,  if  the  averments  are 
such  as  to  describe  an  offense  against  the  laws  of  the  state.**  There 
is  a  diversity  of  opinion  as  to  the  effect  of  the  omission  of  the  word 
"did"  from  that  part  of  an  indictment  or  information  whereby  it  is 
charged  that  the  accused  did  the  illegal  acts.  Some  courts  have  taken 
the  view  that  the  word  "did,"  or  its  equivalent,  is  essential  in  charg- 
ing the  commission  of  a  felony,  since,  otherwise,  there  is  no  allega- 
tion of  a  crime.  These  courts  hold  that  the  word  is  indispensable 
to  make  sense,  and  ought  not  to  be  supplied  by  intendment,  and 
that  the  omission  of  the  word  is  not  susceptible  of  correction  by 
amendment  There  is,  however,  authority  to  the  contrary,  even  in 
the  case  of  a  felony.  A  similar  diversity  of  opinion  appears  in  the 
case  of  indictments  or  informations  for  misdemeanors,**  the  omission 
being  considered  merely  clerical,  especially  in  view  of  the  provisions 
of  a  statute  excusing  the  mere  clerical  omission  of  a  word,  where  the 
meaning  is  perfectly  clear  from  the  context,  and  the  accused  has 
not  been  misled.*^  In  the  case  of  an  indictment  for  an  offense  con- 
tinuous in  its  character,  however,  and  not  implying  a  single  act  or 
any  given  number  of  acts,  the  use  of  a  general  term  descriptive  of  the 
offense  is  sufficient  without  setting  out  the  facts  which  enter  into 
the  composition  of  the  particular  offense  charged.**  Matters  of  de- 
scription or  inducement  need  not  be  stated  with  the  same  particularity 
as  tihe  facts  constituting  the  essential  elements  of  the  crime  itself 
are  required  to  be  stated.**  General  allegations  must  be  deemed  to 
be  controlled  and  qualified  by  the  allegations  of  specific  facte  upon 

18.  Com.  ▼.  Baltimore,  etc.,  R.  Co.,  16.  Lipham  v.  State,  125  Oa.  52,  53 
223  Pa.  St.  23,  72  AtL  278,  132  A.  S.  S.  E.  817,  114  A.  S.  B.  181,  5  Ann. 
R.  723.  .       Cas.  66;  Bennett  v.  Com.,  150  Ky.  604, 

14.  Com.  T.  Reynolds,  14  Gray  150  S.  W.  806,  43  L.R.A.(N.S.)  419; 
(Mass.)  87,  74  Am.  Dec.  665;  State  v.  State  v.  Howard,  66  Minn.  309,  68  N. 
Dale,  141  Mo.  284,  42  S.  W.  722,  64  W.  1096,  61  A.  S.  R.  403,  34  L.RA. 

A.  S.  R.  513;  People  v.  Bennett,  37  178. 

N.  Y.  117,  93  Am.  Dec.  551;  Sherbao  16.  Note:  7  Ann.  Caa.  46, 

V.  Com.,  8  Watta  (Pa.)  212,  34  Am.  17.  Caesar  v.  State,  50  Pla.  1,  39 

Dec.  460;  Com  v.  linn,  158  Pa.  St.  So.  470,  7  Ann.  Cas.  45  and  note. 

22,  27  Atl.  843,  22  L.R.A.  353;  State  18.  Lawson  t.  State,  20  Ala.  65,  56 

V.  Jenkins,  14  Rich.  L.  (S.  C.)  215,  94  Am.  Dec.  182. 

Am.   Dec.    132;    Pearce   v.    State,    1  19.  State  v.  Minneapolis  Milk  Co., 

Sneed  (Tenn.)  63,  60  Am.  Dec.  135.  124   Minn.    34,   144   N.   W.   417,   51 

Notes:  65  Am.  Dec.  505;  48  A.  S.  L.R.A.(N.S.)  244. 

B.  546. 
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which  (he  general  allegations  are  predicated.**  Uncertainty  in  one 
count  cannot  be  aided  from  descriptions  contained  in  another  count.^ 
24.  Language  and  Spelling. — ^An  indictment  or  information  must 
be  written  in  the  Engli^  language.  The  use  of  signs,  such  as  those 
of  degrees  and  minutes  commonly  used  to  show  the  meaning  of  figures 
with  which  they  are  connected,  has  been  condemned  on  the  ground 
that  they  are  no  part  of  the  English  language,'  but  criminal  accusa- 
tions making  use  of  figures  and  the  abbreviations  of  A.  D.  have  been 
held  valid  under  statutory  provisions, '  though  in  some  cases  they 
have  been  regarded  as  insufficient  at  common  law.*  So  the  omission 
of  the  dollar  mark  or  other  designation  indicating  money  in  con- 
junction with  figures  or  some  other  statement  of  quantity,  has  been 
held  not  to  render  an  indictment  or  information  defective/  though 
there  are  also  authorities  to  the  contrary.'  While  an  instrument  in 
a  foreign  language  must  be  translated  and  explained  by  averments, 
it  has  been  held  that  it  is  immaterial  that  a  name  alleged  to  have 
been  forged  is  shown  to  have  been  written  in  German  in  the  copy  of 
the  note  set  out.*  The  misspelling  of  a  word  in  an  indictment  or 
information  does  not  render  it  invaUd  when  the  word  is  not  changed 
into  one  of  different  signification,  or  where  the  word  misspelled  is 
surplusage  merely,'  and  the  misspelling  of  a  proper  name  is  not 
proper  ground  of  objection,  where  the  pronunciation  is  but  slightly 
affected,"^  or  where  the  name  admits  of  different  modes  of  spelling.* 
A  mistake  in  spelling  a  name  has,  however,  been  held  to  be  fatal 
when  by  the  ordinary  rules  of  pronunciation,  the  name  as  spelled 
produces  a  different  sound  from  the  true  name.*"  Words,  when  not 
clearly  written,  are  to  be  determined  by  the  court  from  an  inspection 
of  the  writing,*'  and  interlineations  will  be  presumed  to  have  been 
made  before  or  at  the  execution  of  the  indictment,  in  the  absence 

20.  State  v.  Famngton,   59  Minn.  Homsby,  8  Rob.  (La.)   554,  41  Am. 

147,  60  N.  W.  1088,  28  L.B.A.  395  and  Dec.  305;  May  v.  State,  14  Ohio  461, 

note.  45  Am.  Dec.  548  and  note;  Jones  v. 

1.  Note:  8  Eng.  Rul.  Caa.  133.  State,  25  Tex.  App.  621,  8  S.  W.  801, 

2.  State  V.  Jericho,  40  Vt.  121,  94  8  A.  S.  R.  449. 

Am.  Dec.  387.  Note:  49  Am.  Dec.  345. 

3.  State  V.  Reed,  35  Me.  489,  58  Am.  8.  Edmundson  v.  State,  17  Ala.  179, 
Dec.  727  and  note.  52  Am.  Dec.  169;  Morris  v.  State,  54 

4.  State  V.  Wainwright,  128  Tenn.  Fla.  80,  45  So.  456, 14  Ann.  Cas.  285. 
544,  162  S.  W.  583,  Ann.  Cas.  1915C  9.  Donnel  v.  United  States,  Morris 
333  and  note.  (la.)  141,  39  Am.  Dec.  457. 

5.  Note:  Ann.  Cas.  1915C  335.  And  10.  Donnel  t.  United  States,  Morris 
see  Labcent.  (la.)  141,  39  Am.  Dec.  457.    And  ses 

6.  DnflSn  v.  People,  107  111.  118,  47  infra,  par.  51. 

Am.  Rep.  431.  11.  Com.  v.  Riggs,  14  Oraj  (Mass.) 

7.  State  V.  AsbeD,  74  Kan.  397,  86  376,  77  Am.  Dec.  333. 
Pac.  457,  121  A.  S.  B.  345;  State  v. 
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of  anything  appearing  upon  its  face,  or  being  shown  extrinsically,  to 
the  contrary.** 

25.  Manner  of  Committing  Offense;  Use  of  Technical  Terms;  Alle- 
gation of  Intent — ^The  manner  of  committing  the  ofiPense  charged 
^ould  bo  stated  in  an  indictment  or  information,  and  when  a  crime 
.may  be  committed  by  several  methods,  the  pleading  may  charge 
that  it  was  committed  by  all,  provided  the  different  methods  are  not 
inconsistent  with  or  repugnant  to  each  other.**  It  seems  to  have 
been  considered  at  common  law  that  the  words  "with  force  and  arms" 
were  necessary  in  indictments  for  offenses  which  amount  to  an  actual 
distTirbance  of  the  peace,  as  nuisances,  assaults,  etc.,  but  that  they 
were  never  necessary  where  it  would  be  absurd  to  use  them,  aa  in 
indictments  for  conspiracies,  slanders,  cheats,  escapes,  and  the  like,** 
and  by  some  authorities  it  is  not  thought  to  be  essential  to  use  those 
words  even  in  an  indictment  for  murder.*'  Where,  however,  it  is 
deemed  necessary  to  use  the  words  "force  and  arms,"  it  is  sxiffi- 
cient  if  they  are  introduced  into  the  first  part  of  the  indictment  with- 
out repetition  with  every  distinct  allegation.**  The  words  "mali- 
ciously," "wilfully  and  maliciously,"  or  "knowingly  and  wilfully," 
and  such  like,  must  be  stated  when  part  of  the  statutory  definition 
of  the  offense.*'  According  to  some  authorities  the  word  "maliciously" 
may  be  considered  an  equivalent  for  the  word  "wilfully,"  **  but  it 
has  been  held  that  where  a  statute  makes  the  "wilfully  and  mali- 
ciously" doing  of  a  certain  act  criminal,  an  indictment  is  insufficient 
which  merely  charges  that  the  defendant  did  the  act  "unlawfully 
and  maliciously."  *•  The  use  of  the  words  "wilfully,  maliciously," 
etc.,  used  in  an  indictment  to  describe  the  manner  in  which  the  act 
was  done,  cannot,  however,  have  the  effect  of  making  a  mere  private 
trespass  into  a  public  offense.*"  As  a  general  rule  the  word  "felo- 
niously" should  be  used  in  charging  a  felony.  This  is  certainly  so 
when  the  offense  is  a  felony  at  common  law,  though  some  courts  hold 

12.  French  v.  State,  12  Ind.  670,  74  Mart  0.  S.   (La.)   221,  5  Am.  Dee. 
Am.  Dee.  229  ^  Bahm  v.  State,  30  Tex.  706. 

App.  310,  17  S.  W.  416,  28  A.  S.  B.  16.  Com.  v.  Runnela,  10  Mass.  618, 

911.    Oenerally  aa  to  the  presumption  6  Am.  Dec.  148. 

AS  to  the  time  when  an  alteration  in  an  17.  Looisville,  etc.,  R.  Co.  v.  Com., 

instrument  was  made,  see  Alteration  104  Ky.  226,  46  S.  W.  707,  47  S.  W. 

or  Instbduskts,  toL  1,  p.  1041  et  210,  598,  43  L.R.A.  541;  Kellenbeck  v. 

seq.  State,  10  Md.  431,  69  Am.  Dec.  166; 

13.  State  V.  Montgomery,  109  Mo.  Sarah  v.  State,  28  Miss.  267,  61  Am. 
646,  19  S.  W.  221,  32  A.  S.  R.  684;  Dec.  644. 

State  V.  Moore,  24  S.  C.  150,  58  Am.      18.  Chapman    v.    Com.,    6    Whart. 
Rep.  241.    As  to  charging  the  offense   (Pa.)  427,  34  Am.  Dec.  566. 
to  have  been  committed  in  a  manner      19.  State  v.  Hussey,  60  Me.  410,  11 
unknown,  see  supra,  par.  2L  Am.  Rep.  209. 

14.  State  V.  Eean,  10  N.  H.  347,      20.  State  v.  Wheeler,  3  Vt  344,  23 
84  Am.  Dee.  162.  Am.  Dec.  212. 

15.  Territory      v.      McFarlane,      1 

R.  C.  L.  XIV.— 12.  177 
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in  respect  to  a  statutory  felony  that  it  is  sufficient  to  follow  the  words 
of  the  statute,  aiid  unless  the  statute  contains  the  word  "feloniously,'* 
the  indictment  need  not  contain  it.*  Under  a  statute  providing  that 
it  is  necessary  to  allege  in  an  indictment  only  the  facts  ooostituting 
the  offense,  in  ordinary  and  concise  language,  with  such  certainty 
and  in  such  manner  as  to  enable  a  person  of  common  understanding ' 
to  know  what  is  intended,  and  the  court  to  pronounce  judgment 
according  to  law  upon  a  conviction,  it  has  been  declared  that  the  use 
of  the  word  "feloniously"  in  charging  a  felony  is  unnecessary  and 
amounts  to  nothing  more  than  saying  that  the  crime  charged  is  a 
felony,  and  is  not  to  be  construed  as  meaning  "knowingly"  so  as  to 
necessitate  proof  by  the  state  of  guilty  knowledge  on  the  part  of  the 
accused.'  When  iba  criminality  of  an  act  depends  upon  the  intent 
with  which  it  was  done,  the  intent  must  be  alleged,*  but  when  intent 
to  violate  the  law  is  not  essential  to  a  violation,  an  intention  need 
not  be  alleged.*  Where  an  intent  is  an  ingredient  of  the  offense 
necessary  to  be  alleged,  there  is  no  sufficient  averment  of  an  intent 
where  it  is  merely  alleged  that  the  defendant  did  the  specific  act 
charged  in  an  attempt  to  commit  that  crime.'  When  the  criminal 
intent  has  been  alleged  in  the  prefatory  part  of  the  indictment  it 
has  been  held  that  it  is  not  necessary  that  it  should  be  repeated  in 
the  narration  of  the  acts,  though  to  do  so  would  be  more  in  con- 
formity with  the  precedents.*  An  intent  to  commit  two  or  more 
offenses  may  be  charged,  and  such  particular  offenses  may  be  estab- 
lished by  proof  of  one  or  all  the  intents  alleged  in  support  of  the 
principal  crime  charged.' 

26.  Allegations  as  to  Time. — It  is  the  general  rule  that  an  indict- 
ment or  information  must  state  the  day  and  year  on  which  the 
offense  alleged  therein  was  committed.*    Every  materia  fact  which 

1.  State  y.  Seay,  3  Stow.  (Ala.)  123,  practice,  prosecuting  officers  ahoold 
20  Am.  Dec.  66;  State  v.  Marsh,  134  aver  intent  specially. 

N.   C.   184,  67  L.R.A.  179;   State  v.       4.  State  v.  Southern  R.  Co.,  122  N. 
Murphy,  17  B.  I.  698,  24  Atl.  473,  16  C.  1052,  30  S.  E.  133,  41  LJI.A.  246. 
L.R.A.  550;  R^.  v.  Gray,  9  Cox  C.  C.      5.  State  v.  Lung,  21  Nev.  209,  28 
417, 10  Jut.  N.  S.  160,  33  L.  J.  M.  C.  Pac.  235,  37  A.  S.  B.  505. 
78,  9  L.  T.  N.  S.  733,  12  W.  B.  350,  8       6.  Com.  v.  Haynes,  2  Gray  (Mass.) 
Eng.  Bui.  Cas.  110  and  note.  72,  61  Am.  Dec  437. 

2.  State  V.  Judd,  132  la.  298,  109  7.  State  v.  Pox,  80  la.  312,  45  N. 
N.  W.  892, 11  Ann.  Cas.  91,  W.  874,  20  A.  S.  B.  425. 

3.  State  V.  Clayton,  100  Mo.  516,  13  8.  Marks  v.  State,  159  Ala.  71,  48 
S.  W.  819,  18  A.  S.  B.  565  and  note.  So.  864,  133  A.  S.  B.  20;  State  v. 
Compare  Stete  v.  Keerl,  29  Mont.  508,  Bamett,  3  Kan.  250,  87  Am.  Dec.  471; 
75  Pac.  362,  101  A.  S.  B.  579,  in  Com.  v.  Hutton,  5  Gray  (Mass.)  89, 
which  it  was  held,  on  an  indictment  66  Am.  Dec.  352;  Com.  v.  McLoom,  5 
for  murder,  that  an  intent  to  kill  need  Gray  (Mass.)  91,  66  Am  Dec.  354  and 
not  be  expressly  alleged,  though  the  note;  State  v.  Sexton,  10  N.  C.  184, 14 
eoort  said  that,  as  following  a  better  Am.  Dec.  584;  State  v.  OrrelL  12  N. 
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serves  to  constitate  the  offense  charged  should  be  set  forth  with  jne- 
ciaion  as  to  time  and  place,*  but  after  the  first  act  has  been  particu- 
larly laid  as  to  time  and  place,  it  will  ordinarily  be  sufficient  there- 
after to  designate  the  time  and  place  of  the  furtiier  acts  by  the  term 
"then  and  tihere"  repeated  with  each  material  fact**  This  general 
rule  as  to  the  necessity  for  allegation  as  to  ihe  time  of  the  commis- 
sion of  the  offense  is  not  affected  by  a  statute  declaring  that  no  indict- 
ment shall  be  quashed  on  account  of  any  defect  in  form/*  though 
it  is  modified  in  some  jurisdictions  by  statutes  under  which  no  aver>- 
ment  of  time  is  needed  unless  that  is  an  essential  element  of  the 
crime  charged.**  A  distinction  in  the  matter  of  Treating  the  time 
with  every  material  fact  alleged,  has  been  recognized  in  some  cases 
between  fdonies  and  misdemeanors,  it  b^ing  considered  sufficient  in 
the  latter  class  of  cases  to  add  the  time  to  the  first  act  alleged,  all  the 
facts  subsequently  alleged  being  deemed  connected  therewith.**  In 
some  jurisdictions  it  has  been  held  that,  by  the  common  law,  the 
use  of  the  words  "on  or  about"  is  insufficient  and  that  the  date  must 
be  averred  positively,**  while  in  others  the  use  of  such  words  has 
been  held  to  be  sufficient  at  common  law.*'  Under  statutes  provid- 
ing that  the  precise  date  is  not  essential  imless  time  is  a  material 
ingredient  of  the  offense,  it  has  been  held  that  the  use  of  the  words 
"on  or  about"  is  sufficient  where  time  is  not  a  material  ingredient.** 
It  is  usually  held  that  an  indictment  or  information  is  fatally  defective 
if  it  charges  the  commission  of  the  offense  as  subsequent  to  the  date 
upon  which  the  indictment  is  found  or  information  filed,  or  on  an 

G.  139,  17  Am.  Dee.  563;  Barnes  v.  (N.S.)  1007;  Moreno  v.  State,  64  Tex. 
State,  42  Tex.  Grim.  297,  69  S.  W.  Crim.  660,  143  S.  W.  166,  Ann.  Gas. 
882,  96  A.  S.  B.  801  and  note;  Man-  1914C  863. 

zau-mau-ne-kah  v.  United  State,  1  Pin.  11.  Morgan  v.  State,  61  Fla.  76,  40 
(Wis.)  124,  39  Am.  Dec.  279.  So.  828,  7  Ann.  Gas.  773. 

Notes:  56  Am.  Dec.  418;  71  Am.  12.  Dill  v.  People,  19  Colo.  469,  36 
Dec.  189;  65  A.  S.  R.  251.  Pae.  229,  41  A.  S.  R.  254;  Murphy  v 

9.  Nicholson  v.  State,  18  Ala.  529,  State,  106  Ind.  96,  5  N.  E.  767,  55 
54  Am.  Dec.  168;  State  v.  Thurstin,  35  Am.  Rep.  722;  Com.  v.  Peretz,  212 
Me.  205,  58  Am.  Dec.  695  and  note;  Mass.  253,  98  N.  E.  1054,  Ann.  Cas. 
Com.  V.  Snell,  189  Mass.  12,  75  N.  E.  1913D  484. 

75,   3   LJl.A.(N.S.)    1019;    State   v.      Note:  96  A.  S.  R.  802. 
Moore,  24  S.  G.  150,  58  Am.  Rep.  24L       13.  Nicholson  v.  State,  18  Ala.  529, 
Notes:  68  Am.  Dec  696;   69  Am.  54  Am.  Dec.  168;  Com.  v.  Miles,  140 
Dec.  354;  91  Am.  Dec.  397;  Ky.  677,  131  S.  W.  385,  140  A.  S.  R. 

10.  Palmer  v.  People,  138  111.  356,  401;  State  v.  Peet,  80  Vt  449,  68  AtL 
28  N.  E.  130,  32  A.  S.  R.  146;  State  t.  661, 130  A.  S.  R.  998, 14  L.R.A.(N.S.) 
Williams,  4  Ind.  234,  58   Am.  Dec.  677. 

627;  State  v.  Thurstiii,  35  Me.  205,  58  14.  Morgan  v.  State,  51  Pla.  76,  40 

Am.  Dec  695;  State  v.  Honx,  109  Mo.  So.  828,  7  Ann.  Gaa.  773  and  note. 

654,  19  8.  W.  35,  32  A.  S.  R.  686;  16.  Note:  7  Ann.  Gas.  775. 

State  V.  Fley,  2  Brev.  (S.  C.)  338,  4  16.  Notes:  87  Am.  Dec  475;  7  Ann. 

Am.  Dec  683;  State  v.  Johnson,  23  S.  Gas.  776. 
D.   293,  121  N.  W.  785,  22  LJI.A. 
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otherwise  impossible  date,*'  though  there  are  decisions  to  the  con- 
trary imder  the  rule  prevailing  in  some  jurisdictions  that  when  the 
time  is  not  of  the  essence  of  the  crime  an  erroneous  statement  of  the 
time  is  immaterial.*'  Where  two  dates  appear  in  an  indictment,  one 
of  which  is  impossible  and  apparently  a  clerical  error,  the  indict- 
ment will  not  be  invalid.*'  The  precise  time  at  which  the  offense 
is  charged  to  have  been  committed  is  not  material,  unless  time  is  of 
the  essence  or  gist  thereof.  While  the  indictment  must  state  the  time, 
the  proof  need  not  be  confined  to  that  time,'"  and  it  is  only  niecessary 
to  show  that  the  offense  was  committed  prior  to  the  finding  of  the 
indictment,  and  within  the  period  of  limitations.*  Where,  however, 
the  time  is  of  the  essence  of  the  offense,  it  must  be  correctly  alleged 
and  must  be  proved  as  laid.'  If  the  date  be  laid  in  blank  as  of  the 
day,  month,  and  year,  the  general  rule  is  that,  in  the  absence  of  a 
statute  providing  otherwise,  the  indictment  will  be  considered  to  be 
fatally  defective,  on  the  ground  that  it  does  not  appear  that  the  prose- 
cution of  the  crime  charged  was  not  barred  by  the  statute  of  limita- 
tions at  the  time  the  indictment  was  found,*  though  there  are  cases 
to  the  contrary.*  Proceeding  on  the  theory  that  the  bar  of  the  stat- 
ute of  limitations  is  not  excluded,  it  has  been  held  that  an  indict- 
ment is  not  sufficient  where  the  crime  charged  is  represented  on  a 

17.  Murphy  v.  State,  106  Ind.  96,  State  v.  Goddard,  69  Ore.  73, 133  Pac. 
5  N.  E.  767,  55  Am.  Rep.  722;  Terrell  90,  138  Pac.  243,  Ann.  Cas.  1916 A 
V.  State,  165  Ind.  443,  75  N.  E.  884,  146;  State  v.  Sysinger,  25  S.  D.  110, 
112  A.  S.  R.  244,  6  Ann.  Cas.  851  and  125  N.  W.  879,  Ann.  Cas.  1912B  997. 
note,  2  L.R.A.(N.S.)   251  and  note;       Note:  82  A.  S.  R.  807. 

McKay  v.  State,  90  Neb.  63, 132  N.  W.  1.  Cook  v.  State,  11  Ga.  53,  56  Am. 
741,  Ann.  Cas.  1913B  1034  and  note,  39  Dec.  410  and  note;  Terrell  v.  State, 
L.R.A.(N.S.)  714;  State  v.  Sexton,  10  165  Ind.  443,  75  N.  E.  884,  112  A.  S. 
N.  C.  184,  14  Am.  Dec.  584;  State  v.  R.  244,  6  Ann.  Cas.  851,  2  L.R.A. 
Orrell,  12  N.  C.  139, 17  Am.  Dec.  563;  (N.S.)  251;  State  v.  Dufour,  123 
State  V.  Ray,  Rice  L.  (S,  C.)  1,  33  Minn.  451,  143  N.  W.  1126,  49  L.R.A. 
Am.  Dec.  90  and  note.  (N.S.)  792;  Cowley  v.  People,  83  N. 

Notes:  58  Am.  Dec.  696;  71  Am.  Y.  464,  38  Am.  Rep.  464;  State  v. 
Dec.  189;  65  A.  S.  R.  251.  Orrell,   12  N.   C.  139,   17  Am.   Dec. 

18.  Grayson  v.  State,  92  Ark.  413,  563;  Com.  v.  Major,  198  Pa.  St.  290, 
123  S.  W.  388, 19  Ann.  Cas.  929;  Con-  47  AtL  741,  82  A.  S.  R.  803  and  note; 
ner  v.  State,  25  Ga.  515,  71  Am.  Dec.  State  v.  G.  S.,  1  Tyler  (Vt)  295,  4 
184.  Am.  Dec.  724. 

Notes:  112  A.  S.  R.  251;  2  L.R.A.      Note:  69  Am.  Dec.  354. 
(N.S.)  252;  6  Ann.  Cas.  854.  2.  Miller  v.  State,  33  Miss.  356,  69 

19.  Comett  v.  Com.,  134  Ky.  633,  Am.  Dec.  351. 

121  S.  W.  424,  21  Ann.  Cas.  399.  Note:  71  Am.  Dec.  481. 

Notes:  6  Ann.  Cas.  854;  Ann.  Cos.  3.  State  ▼.  Beckwith,  1  Stew.  (Ala.) 
1913B  1044.  318, 18  Am.  Dec.  46. 

20.  State  v.  Freeman,  8  la.  428,  74      Note:  19  Ann.  Caa.  930. 

Am.  Dec.  317;  State  v.  Bamett,  3  4.  Grayson  v.  State,  92  Ark.  413, 128 
Kan.  250,  87  Am.  Dec.  471  and  note;   S.  W.  388, 19  Ann.  Cas.  929  and  not«. 

180 


Digitized  by 


Google 


14  R.  C.  L.  INDICTMENTS  AND  INFORMATIONS  §  27 

date  tiie  year  of  which  is  left  blank,*  and  so  when  merely  the  year 
is  stated  and  the  day  and  month  are  left  blcuik.  It  seems  to  be  quite 
generally  conceded,  however,  that  an  indictment  is  not  fatally  defec- 
tive because  the  day  of  the  month  on  which  the  crime  is  alleged  to 
have  been  committed  has  been  left  blank  therein,  where  such  day 
is  not  of  the  essence  of  the  offense  charged,  providing,  of  course,  that 
the  month  and  year  alleged  exclude  the  bar  of  the  statute  of  limitar 
tions  when  such  exclusion  is  necessary.*  And  under  certain  statu- 
tory provisions  it  has  been  held  that  it  is  immaterial  that  the  day, 
month,  And  year  have  been  left  blank  where  time  is  not  of  the  essence 
of  the  offense.'  According  to  some  decisions  the  omission  of  the 
letters  "A.  D."  after  the  day,  month,  and  year,  renders  the  indictment 
insufficient,^  but  on  the  other  hand,  the  omission  of  the  words  "of 
our  Lord"  has  been  held  to  be  immaterial,  as  when  a  year  is  men- 
tioned in  judicial  proceedings,  without  naming  any  other  calendar, 
the  Christian  calendar  is  the  one  that  is  understood  to  be  used.* 

27.  Allegations  as  to  Place. — The  place  where  an  offense  was  com- 
mitted as  well  as  the  time  of  commission,  must  be  stated,  and  must 
be  repeated  and  alleged  to  every  material  fact  in  an  indictment  w 
information.^*  The  avenue  must  be  laid  in  the  county  wherein  the 
offense  was  committed  or  it  must  be  alleged  that  the  act  was  com- 
mitted  within  the  territorial  jurisdiction  of  the  court;  ^*  but  it  has 
been  held  that  an  indictment  is  not  defective  for  failure  to  contain 
an  express  allegation  as  to  the  venue,  where  from  the  statement  of 
the  facts  constituting  the  crime,  the  venue  is  clearly  shown.^'  The 
particular  locality  is  immaterial,  unless  when  it  is  matter  of  local 
description,^*  and  an  offense  not  local  in  its  nature,  though  charged 
to  have  been  committed  in  a  particular  town,  may  be  proved  to  have 
been  committed  anywhere  within  the  county.^*     Where  an  indict- 

5.  State  V.  G.  S.,  1  Tyler  (Vt)  296,   18  Vt.  70,  46  Am.  Dec.  136;  State  v. 
4  Am.  Deo.  724.  Knbe,  20  Wis.  217,  91  Am.  Dec.  390. 

Note:  19  Ann.  Gas.  931.  Notes:  68  Am.  Dec.  696;  69  Am. 

6.  Note:  19  Ann.  Gas.  931.  Dec.  354;  91  Am.  Dec.  397. 

7.  Jones  v.  Com.,  1  Bnsh  (Ey.)  34,       Note:  30  A.  S.  R.  134. 
89  Am.  Dec.  606.  And  see  supra,  par.  26. 

Note:  19  Ann.  Cas.  930.  11.  Connor  v.  State,  29  Fla.  456,  10 

8.  Com.  T.  McLoon,  6  Gray  (Mass.)  So.  891,  30  A.  S.  R.  126;   Com.   v. 
91,  66  Am.  Dec.  354.  SneU,  189  Mass.  12,  75  N.  E.  75,  3 

9.  Engleman  v.  State,  2  Ind.  91,  62  L.R.A.(N.S.)  1019;  People  v.  Mather, 
Am.  Dec.  494.  4  Wend.   (N.  Y.)   229,  21  Am.  Dec. 

Note:  66  Am.  Dec.  353,  366.  122;  State  v.  Glasgow,  1  N.  C.  264,  2 

10.  Nicholson  v.  State,  18  Ala.  629,   Am.  Dec.  629;  State  v.  Kube,  20  Wis. 
64  Am.  Dec.  168;  State  v.  WiUiams,  4  217,  91  Am.  Dec.  390. 

Ind.  234,  58  Am.  Dec.  627;  People  v.       12.  Manning  v.  State,  46  Tex.  CrinL 
Mather,  4  Woid.  (N.  T.)  229,  21  Am.  326,  81  S.  W.  957,  3  Ann.  Cas.  867. 
Dec  122;   State  v.  Moore,  24  S.  C.       13.  Note:  69  Am.  Dec.  253. 
150,  68  Am.  Rep.  241;  State  v.  Nixon,       14.  Note:  69  Am.  Dec  253. 
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ment  may  eharge  the  commission  of  an  offense  in  either  of  several 
counties,  proof  of  the  commission  of  the  offense  in  either  county  suffi- 
ciently proves  the  allegation  of  its  commission  in  the  coimty  where 
the  venue  is  laid.^*  A  local  offense  must  be  described  as  committed 
in  a  particular  town  or  locality/*  but  it  is  sufficient  if  it  be  alleged 
that  it  was  within  a  certain  town  named  without  stating  the  particular 
locality  within  the  town.^'  An'  information  having  in  the  body 
thereof  the  name  of  the  county  and  state,  £md  charging  the  com- 
mission of  a  crime  "at  the  county  and  state  aforesaid,"  sufficiently 
avers  the  place  of  such  commission,**  but  where  two  places  are  referred 
to,  the  subsequent  use  of  the  word  "there,"  in  the  phrase  "then  and 
there,"  is  insufficient  to  point  to  the  locality  of  the  offense.**  Though 
there  may  be  a  national  reservation,  over  which  the  federal  courts 
have  jurisdiction,  situated  within  the  county,  an  indictment  or  infor- 
mation in  a  state  court  need  not  negative  the  jurisdiction  of  the 
federal  courts.** 

28.  Description  of  Accused  and  Other  Persons — ^It  is  generally  held 
l^at  a  misnomer  of  either  the  Christian  or  the  surname  of  the  defend- 
ant in  an  indictment  or  information,  is  good  cause  for  a  plea  in 
abatement,*  though  under  express  statutory  provisions  in  some  states 
an  erroneous  allegation  of  the  person  injured  or  intended  to  be  injured, 
is  not  material.*  Abbreviations  of  proper  names  of  persons  described 
in  an  indictment  or  information  are  allowable,'  and  the  improper 
insertioA,  or  error  in  or  omission  of  the  middle  name  of  a  person 
referred  to  is  immaterial.*  Where  a  person  is  known  as  well  by  one 
name  as  {mother,  the  indictment  can  allege  either  name,*  and  either 
the  Christian  name  or  the  surname  may  be  averred  under  an  alias.* 

16.  Watt  v.  People,  126  DL  9,  18  And  see  generally,  Abaixusnt  anb 

N.  E.  340, 1  LJI.A.  403.  Revisal,  voL  1,  p.  53. 

16.  State  V.  Nixon,  18  Vt  70,  46  2.  State  v.  Brown,  39  Utah  140, 116 
Am.  Dec.  135.  Pac.  994,  Ann.  Gas.  1913E  1.    Aa  to 

Note :  67  A.  S.  R.  398.  the  propriety  of  alleging  that  the  name 

17.  Com.  v.  Tolman,  149  Mass.  229,  is  unknown,  see  supra,  par.  21. 

21  N.  E.  377, 14  A.  S.  R.  414,  3  L.R.A.  3.  State  v.   Reed,  35  Me.  489,  58 

747;  Grand  Rapids  v.  Williams,  112  Am.  Dec  727;  State  v.  Kean,  10  N. 

Mich.  247,  70  N.  W.  547,  67  A.  S.  R.  H.  347,  34  Am.  Dec.  162. 

396,  36  L.R.A.  137.  Note:  39  Am.  Dec  458. 

18.  People  V.  Baker,  100  CaL  188,  34  .o  \      T"    ^^^a^' i^'    \^u  \% 
p=      KAQ    QO   A    Q    1?    97«  "2  Am.  Dec.  169;  State  v.  Smith,  12 

iQ    n'  o**     OQ  w     AKR  in  Ark.  622,  56  Am.  Dec.  287;  State  v. 

J-ko^T'^V^^S  '        ^^y'  44  Me.  469,  69  Am.' Dec.  115 

So.  891,  30  A.  S.  K.  1^S.  ^j  ^^^^^ 

20.  State  v.  TuUy,  31  Mont  365,  78  jjote:  14  L.R.A.  694. 

Pac  760,  3  Ann.  Caa.  824.  5.  Addison  v.  State,  44  Tex.  Crim. 

1.  Lynes  v.   State,  5  Port.    (Ala.)  80,  58  S.  W.  679, 100  A.  S.  R.  841  and 

236,  30  Am.  Dee.  557.  note. 

Notes:  39  Am.  Dec.  458;  67  Am.  6.  Viberg  v.  State,  138  Ala.  100,  36 

Dec.  86.  So.  53,  100  A.  S.  R.  22. 
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It  is  not  necessary  to  aver  facts  to  show  affirmatively  that  the  person 
charged  is  one  who  can  he  prosecuted  for  such  an  offense,  and  there- 
fore when  the  offense  charged  is  one  which  can  be  committed  by  a 
resident  of  the  state,  it  ne^  not  be  alleged  that  the  defendant  is  a 
resident'  The  name  of  a  corporation  in  an  indictment  should  be  set 
oat  in  full,*  and  it  has  been  hdd  that  the  fact  of  incorporation  must  be 
distinctly  alleged.*  Upon  the  principle  that  the  party  accused  should 
be  fully  apprised  of  the  nature  and  identity  of  the  offense  with  which 
he  is  charged,  it  is  frequently  necessary  to  set  out  the  name  of  the 
person  against  whom  the  offense  was  committed,  if  known,  not  as  a 
substantive  part  of  the  offense  itself,  but  as  a  circumstance  descrip- 
tive of  its  identity.  For  the  same  reason,  the  names  of  third  per- 
sons, if  they  be  necessary  to  the  consummation  of  the  offense,  or 
constitute  a  necessary  part  of  its  descrip^on,  should,  if  known,  be 
inserted." 

29.  Description  of  Property  and  Written  or  Printed  Hatter. — ^When 
it  is  necessary  to  refer  to  property  in  an  indictment,  it  is  necessary 
to  describe  it  with  such  particularity  as  to  enable  the  court  to  deter- 
mine what  property  is  referred  to  and  to  advise  the  defendant  with 
reasonable  certainty  of  the  property  meant,*^  and  to  enable  the  jury 
to  decide  whether  the  chattel  proved  to  have  been  obtained  is  the 
same  as  that  upon  which  the  indictment  was  found.^*  But  while 
a  statute  cannot  dispense  with  a  statement  of  the  essential  elements 
of  the  crime  charged  against  an  accused  person,  and  consequently 
the  legislature  cannot  dispense  with  any  description  of  the  property, 
still  it  may  provide  that  the  property  which  is  the  subject  of  the 
crime  may  be  described  by  words  of  general  description.**  A  build- 
ing may  be  described  as  that  of  the  tenant,  where  a  tenant  occupied 
the  building  at  the  time  of  the  alleged  offense.**  Generally  speaking, 
an  instrument  referred  to  in  an  indictment  must  be  set  forth  by 
copy  with  particularity  and  certainty,  or  the  omission  to  do  so  excused 

7.  Poole  ▼.  Peimle,  24  Colo.  610,  52  the  "First  National  Bank  of  Decorah" 
Pae.  1025,  65  A.  S.  B.  245.  sofSciently  showed  that  it  was  an  in- 

8.  White  V.  State,  24  Tez.  App.  231,   corporated  national  bank. 

5  S.  W.  857,  6  A.  8.  B.  879;  State  v.  10.  State  v.  O'Donald,  1  McCord  L. 

Phelps,  11  Vt.  116, 34  Am.  Dec.  672.  (S.  C.)  532,  10  Am.  Dec.  691. 

9.  Staaden  v.  People,  82  IlL  432,  25  11.  Korab  v.  State,  93  Neb.  66,  139 
Am.  Rep.  333;  White  v.  State,  24  Tex.  N.  W.  717,  L.R.A.1915B  83. 

App.  231,  5  S.  W.  857,  5  A.  S.  R.  879  12.  State  v.  Knbe,  20  Wis.  217,  91 

and    note.    See    generally    Gobp(»u-  Am.    Dee.    390.    And    see    geaerkUy, 

TiosB,  voL  7,  pp.  37,  et  seq.  Fai<8i  PBRstisiB,  toL  11,  p.  44  et 

In  State  v.  Easton,  IIB  la.  516, 85  N.  seq. ;  Labobnt. 

W.  795,  86  A.  S.  B.  389  (reversed  on  IS.  People  v.  Glaik,  256  Dl.  14,  99 

another  point  in  188  U.  8.  220,  23  S.  N.  E.  866,  Ann.  Cas.  1913E  214  and 

Ct  288,  47  U.  S.  (L.  ed.)  452)  it  was  note. 

held  that  charging  that  the  defendant  14.  Com.  v.  Buckley,  148  Mass.  27, 

was  in^dokt  of  the  bank  known  as  18  N.  E.  677, 1  L.B.A.  624 
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by  proper  averments,  as  that  it  has  been  lost  or  destroyed  or  that 
it  had  remained  in  the  possession  of  the  accused.^*  The  copy  set 
out  should  be  preceded  by  some  form  of  expression  indicating  that 
the  copy  set  forth  is  exact,  as,  "in  the  words  and  figures  following," 
"aa  follows,"  "that  is  to  say,"  "to  the  tenor  following."  It  is  not 
suiRcient  merely  to  purport  to  give  the  words  and  figures  of  the 
instrument  in  substance  only.^*  When  legal  process  must  be  referred 
to,  it  should  be  so  far  set  forth  that  the  court  can  see  that  it  was 
legal  and  authorized  the  officer  to  act  under  it.*'  A  picture  need 
not  be  minutely  described,  as  it  will  be  sufficient  if  the  description 
will  enable  the  jury  to  identify  the  picture  with  that  produced  in 
evidence.**  The  sufficiency  of  the  description  of  written  or  printed 
matter  or  pictures  in  an  inc^ctment  for  obscenity  is  discussed  at  length 
elsewhere  in  this  work.** 

30.  Charging  Defendant  as  Principal  or  Accessory. — ^In  those  juris- 
dictions where  the  rule  of  the  common  law  has  not  been  relaxed, 
one  charged  as  a  principal  only  cannot  be  convicted  as  an  accessory, 
or  accomplice,*"  and  one  charged  as  an  accessory  before  the  fact 
cannot  be  convicted  as  a  principal  offender.*  So  it  has  been  held 
that  proof  of  aiding  and  abetting  a  crime  will  not  support  a  convic- 
tion on  an  indictment  charging  one  alone  with  the  crime  with  no 
reference  to  aiding  and  abetting  its  commission.*  But  under  a  statute 
abrogating  the  distinction  between  a  principal  and  an  accessory  before 
the  fact,  a  person  may  be  found  guilty  under  an  indictment  diarging 
him  as  principal  although  the  evidence  may  show  him  to  have  been 
an  accessory  before  the  fact.*  A  full  discussion  of  the  subject  of 
accessories  and  other  participants  in  crime,  including  their  prose- 
cution and  punishment,  is  foimd  elsewhere  in  this  work.* 

16.  Bulloch  T.  State,  10  Oa.  47,  54  v.  State,  45  Tex.  Crim.  258,  76  S.  W. 
Am.  Dec.  369;   Com.  v.  Thacher,  97  760, 108  A.  S.  R.  958. 
Mass.  583,  93  Am.  Dec.  125;  State  v.      Note:  87  A.  S.  R.  460. 
Potts,  9  N.  J.  L.  26, 17  Am.  Dec.  449;       1.  Sandage  v.  State,  61  Neb.  240,  85 
People  V.  Kingsley,  2  Cow.  (N.  Y.)   N.  W.  35,  87  A.  S.  R.  457  and  note. 
522,  14  Am.  Dec.  520.  2.  Hollin  v.  Commonwealth,  158  Ky. 

16.  People  V.  Tilden,  242  IlL  636,  90  427,  165  S.  W.  407,  L.R.A.1915E  608 
N.  E.  218,  134  A.  S.  R.  341,  17  Ann.  and  note. 

Cas.  496,  31  L.R.A.(N.S.)  215.  3.  Hronek  v.  People,  134  111.  139,  24 

Note:  Ann.  Cas.  1914B  661.  N.  E.  861,  23  A.  S.  R.  652,  8  L.R.A. 

17.  State  v.  Downer,  8  Vt.  424,  30  837;  Rhodes  v.  State,  128  Ind.  189,  27 
Am.  Dec.  482.  N.  E.  866,  26  A.  S.  R.  429;  People  v. 

18.  Com.  V.  Sbarpless,  2  Seig.  &  R.  Bliver,  112  N.  Y.  79,  19  N.  E.  638,  8 
(Pa.)  91,  7  Am.  Dec.  632.  A.  S.  R.  701;  State  v.  Duncan,  7  Wash. 

19.  See  Cbuonal  Law,  toL  8,  p.  336,  36  Pac.  117,  38  A.  S.  R.  888. 
317  et  seq.  Notes:  62  A.  S.  R.  664;  87  A.  8.  B. 

20.  Sandage  v.  State,  61  Neb.  240,  460. 

86  N.  W.  36,  87  A.  S.  R.  457  and  note;  4.  See  Aocbssobiks  and  Othir  Pa*- 
Phillips  V.  State,  26  Tex.  App.  228,  9  tioipants  ik  Cbimb,  toL  1,  p.  131  «* 
S.  W.  657,  8  A.  S.  R.  471;  MeAlister  seq. 
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31.  Charging  Attempt  or  Solicitation  td  Commit  Crime. — It  has 
frequently  been  held  that  in  an  indictment  or  information  for  an 
attempt  to  commit  a  crime,  an  intent  and  the  overt  act  done  towards 
the  commission  of  the  offense  should  be  specifically  alleged,"  though 
there  are  decisions  to  the  effect  that  as  an  attempt  implies  both  an 
intent  and  an  actual  effort  to  consummate  the  intent,  an  indictment 
charging  an  attempt  is  sufficient  without  alleging  the  particular  acts 
constituting  the  attempt"  The  offense  the  defendant  is  charged  with 
having  attempted  to  commit  must  be  clearly  stated,  but  it  has  been 
held  that  it  need  not  be  set  out  as  fully  and  specifically  as  would 
be  required  in  an  indictment  for  the  actual  commission  of  such 
offense.'  In  charging  the  inciting  or  soliciting  the  commission  of 
an  offense  it  has  been  declared  that  it  is  sufficient  to  charge  the  indict- 
ment or  solicitation,  without  showing  that  the  offense  was  committed.* 

32.  Charging  Statutory  Offenses  Generally. — ^An  indictment  or 
information  charging  an  offense  denounced  and  defined  by  statute, 
should  be  as  fully  descriptive  of  the  offense  as  is  the  language  of  the 
statute,  and  should  allege  every  substantial  element  of  the  offense 
as  defined  by  the  statute,'  and  there  are  decisions  to  the  effect  that 
an  indictment  or  information  charging  a  statutory  offense  should 
describe  such  offense  in  the  language  of  the  statute."  It  is  the 
general  rule,  however,  that  the  charge  is  sufficient  if  it. adopts  and 
follows  the  language  of  the  statute  or  is  in  language  substantially 
equivalent  thereto,**  if  the  defendant  is  thereby  apprised  of  the  par- 
ticular offense  charged,  and  the  court  is  enabled  to  see  therefrom  on 

6.  Hogan  v.  State,  50  Fla.  86,  39       10.  Hess  v.  State,  6  Ohio  6,  22  Am. 

So.  464,  7  Ann.  Gas.  139  and  note;  Dec.  767;  Bndd  t.  State,  3  Humph. 

Hieks  T.  Com.,  86  Ya.  223,  9  S.  E.  (Tenn.)  483,  39  Am.  Dec.  189;  Wall 

1024,  19  A.  S.  B.  891.  v.  State,  18  Tex.  682,  70  Am.  Dee. 

6.  Jackson  v.  State,  91  Ala.  65,  8  302. 

So.  773,  24  A.  S.  R.  860.    Generally  Note:  36  Am.  Dec  502. 

-  as  to  the  necessity  for  an  ovoi  act  in  11.  Konda    v.    United    States,    166 

order  to  constitnte  an  attempt  to  com-  Fed.  91,  92  C.  C.  A.  75,  22  L.R.A. 

mit  crime,  see  Cbimikal  Law,  toL  8,  (N.S.)  304;  Ben  v.  State,  22  Ala.  9, 

p.  279  et  seq.  58  Am.  Dec.   234;   Sparrenberger  v. 

7.  State  v.  Doran,  99  Me.  329,  59  State,  53  Ak.  481,  25  Am.  Rep.  643; 
Atl.  440,  105  A.  S.  B.  278;  State  v.  Davis  v.  State,  141  Ala.  84,  37  So. 
BaUer,  26  W.  Va.  90,  53  Am.  Rep.  454,  109  A.  S.  R.  19;  CaldweU  v. 
66.  State,  73  Ark.  139,  83  S.  W.  929,  108 

8.  Note:  8  Eng.  Rul.  Cas.  ISL  A.  S.  R.  28;  People  v.  Gordon,  133 

9.  Louisville  R.  Co.  v.  Com.,  130  Ky.  Cal.  328,  65  Pac.  746,  85  A.  S.  R.  174; 
738,  114  S.  W.  343, 132  A.  S.  R.  408;  Whiting  v.  State,  14  Conn.  487,  36  Am. 
State  V.  Bagwell,  107  N.  C.  859, 12  S.  Dec.  499;  State  v.  Schweitzer,  57  Conn. 
E.  254,  9  L.R.A.  840;  State  v.  Knopf,  532,  18  Atl.  787,  6  L.R.A.  125;  State 
60  Wash.  229,  96  Pao.  1076,  21  LJt.A.  ▼.  McKee,  73  Conn.  18,  46  Atl.  409,  84 
(N.S.)  66.  A.  S.  R.  124,  49  L.R.A.  542;  Tillman 

Notes:  61  Am.  Dec.  552;  87  Am.  v.  State,  58  Fla.  113,  50  So.  695,  138 
Dee.  475;  11  L.R.A.  630.  A.  S.  R.  100, 19  Ann.  Cas.  91;  Robin- 
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I' 
what  statute  the  charge  is  founded.*'  The  statutory  offense  should 
be  laid  with  the  certainty  of  the  statutory  terms  but  should  not  be 
prolix,  involved  and  obscure."  Criminal  intent  need  not  be  charged 
unless  the  statute  makes  such  intent  one  of  the  constituient  elements 
of  the  offense,**  nor  is  it  necessary  to  use  the  word  "unlawfully,"  *' 

son  V.  State,  (Fla.)  68  So.  649,  L.R.A.  1  L.RJL  293;  Beed  v.  Territory,  1 

1915E  1215;  Cook  v.  State,  11  Ga.  53,  Okla.  Crim.  481,  98  Pac.  583,  129  A. 

56  Am.  Dec.  410  and  note;  Meadow-  S.  R.  861  and  note;  James  v.  State,  4 

oroft  v.  People,  163  HL  56,  46  N.  B.  Okla.  Crim.  587,  112  Pac  944,  140  A. 

991,  54  A.   S.  R.  447  and  note,  35  S.  B.  693,  34  L.B.A.(N.S.)  615;  State 

L.R.A.  176;  Bobel  v.  People,  173  111.  v.  Smari;,  4  Rich.  L.  (S.  C.)  356,  56 

19,  50  N.  E.  322,  64  A.  S.  R.  64;  Ora-  Am.    Dee.    683    and    note;    SUte    ▼. 

ham  V.  People,  181  111.  477,  55  N.  E.  Davis,  88  8.  C.  229,  70  S.  E.  417,  34 

179,  47  L.R.A.  731;;  KeUy  v.  People,  L.B.A.(N.S.)   295;   Bndd  v.  State,  3 

192  111.  119,  61  N.  E.  425,  85  A.  S.  R.  Humpk    (Tenn.)    483,   39  Am.   Dec. 

323  and  note;  People  v.  Clark,  256  111.  189;  State  v.  Williamson,  22  Utah  248, 

14,  99  N.  E.  866,  Ann.  Cas.  1913E  214;  62  Pae.  1022,  83  A.  S.  R.  780;  State  v. 

Williams  v.  State,  64  Ind.  553,  31  Am.  Moore,  36  Utah  521, 105  Pac.  293,  Ann. 

Rep.  135;  State  v.  Nichols,  83  Ind.  Cas.  1912A  284;   Ellis  t.  State,  138 

228,  43  Am.  Rep.  66;  Baum  v.  State,  Wis.  513,  119  N.  W.  1110,  131  A.  S. 

157  Ind.  282,  61  N.  E.  672,  55  L.R.A.  R.  1022,  20  L.RA.(N.S.)  444. 
250;  Parks  v.  State,  159  Ind.  211,  64       Notes:  27  Am.  Dec  203;   36  Am. 

N.  E.  862,  59  L.R.A.  190;  Glover  v.  Dec.  502;  61  Am.  Dec.  552;  94  Am. 

State,  179  Ind.  459,  101  N.  B.  629,  45  Dec.  252;  3  A.  S.  R.  281;  16  A.  S.  B. 

L.R.A.(N.S.)  473;  State" v.  Snow,  81  30;  61  A.  S.  R.  409;  65  A.  S.  B.  775; 

la.  642,  47  N.  W,  777,  11  L.R.A.  355;  105  A.  S.  B.  282;  134  A.  S.  R.  363; 

State  V.  Barnett,  3  Kan.  250,  87  Am.  139  A.  S.  B.  929;  11  L.R.A.  530;  13 

Dec.  471;  State  v.  Harris,  90  Kan.  807,  L.R.A.  607;  39  L.B.A.(N.S.)  1202. 
136  Pac  264,  49  L.R.A.  (N.S.)   580;       12.  People  v.  Clark,  256  lU.  14,  99 

State  V.  Belle  Springs  Creamery  Co.,  N.  E.  866,  Ann.  Cas.  1913E  214;  State 

83  Kan.  389,  111   Pac   474,   L.R.A.  v.  Keman,  154  la.  672, 135  N.  W.  362, 

1915D  515;  State  v.  Price,  12  Gill  &  40  L.R.A.(N.S.)  239;  State  v.  Doran, 

J.     (Md.)     260,    37    Am.    Dec.    81;  99  Mc  329,  59  Atl.  440,  105  A.  8.  R. 

Parkinson  v.  State,  14  Md.  184,  74  278;  State  v.  Bennett,  102  Mo.  356, 14 

Am.  Dec.  522;  Deckhant  v.  State,  85  S.  W.  865,  10  L.R.A.  717;  Fletcher  ▼. 

Md.   451,   37   Atl.   21,   60   A.   S.   R.  State,  2  Okla.  Crim.  300, 101  Pac  599, 

332  and  note,  36  L.R.A.  765;  Com.  v.  23  L.B.A.(N.S.)  581;  State  v.  Billnps, 

B.  I.  Sherman  Mfg.  Co.,  189  Mass.  63  Ore.  277,  127  Pac  686,  48  L.B.A. 

76,  75  N.  E.  71,  4  Ann.  Cas.  268;  (N.S.)   308;  State  v.  Wijliamson,  22 

State  V.  Greenwood,  76  Minn.  211,  78  Utah  248,  62  Pac  1022,  83  A.  S.  R. 

N.  W.  1042, 1117,  77  A.  S.  B.  632  and  780. 

note;  Simmons  v.  State,  12  Mo.  268,       Notes:  94  Am.  Dec.  253,  258;  11 

49  Am.  Dec  131  and  note;  State  v.  L.R.A.  530. 

Bishop,  128  Mo.  373,  31  S.  W.  9,  49       13.  Barton  v.  People,  135  111.  405, 

A.  S.  B.  569,  29  LJI.A.  200;  State  v.  25  N.  E.  776,  25  A.  S.  R.  375,  10 

Van  Wye,  136  Mo.  227,  37  S.  W.  938,  L.B.A.  302;  State  v.  Bennett,  102  Mo. 

58  A.  S.  B.  627  and  note;  State  v.  356,  14  S.  W.  865,  10  L.R.A.  717. 
Temple,  194  Mo.  237,  92  S.  W.  869,  5       14.  Meadoweroft  v.  People,  163  DL 

Ann.   Cas.  954;   State  v.  Blakemore,  66,  46  N.  E.  991,  64  A.  S.  B.  447,  35 

226  Mo.  560, 126  S.  W.  429,  27  L.R.A.  L.B.A.  176;  State  v.  Bush,  47  Kan. 

(N.S.)  415;  State  v.  York,  74  N.  H.  201,  27  Pac  834, 13  L.R.A.  607;  State 

126,  65  Atl.  685,  13  Ann.  Cas.  116;  v.  Kuehnle,  86  N.  J.  L.  220,  88  AtL 

Eckhardt  v.  People,  83  N.  Y.  462,  38  1085,  Ann.  Cas.  1916A  69. 
Am.  Bep.  462;  People  v.  King,  110  N.       Note:  11  L.R.A.  532. 
Y,  418,  18  N.  E.  245,  6  A.  S.  R.  389,       15.  State  v.  Bailey,  157  Ind.  324,  61 
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or  to  charge  guilty  knowledge,  unless  that  ia  a  part  of  the  statutory 
definition  of  the  offense.**  In  some  cases  common  law  forms  of 
indictments  and  informations  have  been  sustained  for  offenses  declared 
or  defined  by  statute.*' 

33.  When  Language  of  Statute  Insufficient — ^The  general  rule  just 
stated  that  an  indictment  or  information  is  sufficient  in  the  charging 
part  when  it  follows  the  language  of  the  statute  applies  only  in  cases 
where  there  is  a  sufficient  description  of  the  offense  intended  to  be 
created  by  the  legislature;  *^  and  where  a  mere  general  or  generic  term 
is  used/*  or  the  statute  does  not  sufficiently  define  the  crime  or  set 
forth  all  the  essential  elements  of  the  crime,  the  use  of  the  statutory 
language  is  not  sufficient.'"  In  order  to  particularize  the  offense  it 
is  necessary  in  some  instances,  in  addition  to  the  statutory  words  of 
general  description,  to  set  forth  the  things  or  means  used  or  other 
statement  of  facts  and  circumstances,*  as  with  respiect  to  time,  place, 
person  or  other  circumstances  to  identify  the  particular  transaction,' 
and  when  the  offense  has  relation  to  a  certain  place,  and  the  statute 

N.  E,  730,  59  L.R.A.  435;  State  v.  State,  73  Ark.  139,  83  S.  W.  929,  108 

Johnson,  62  W.  Va.  154,  57  S.  E.  371,  A.  6.  R.  28;  People  v.  Schmitz,  153 

58  S.  E.  1025,  11  L.B.A.(N.S.)  872.  Cal.  XVin,  94  Pac.  419,  15  L.R.A. 

16.  Pox  V.  Stete,  94  Md.  143,  50  AtL  (N.S.)  n7;  Whiting  v.  State,  14  Conn. 
700,  89  A.  S.  E.  419.  487,  36  Am.  Dec.  499;  State  v.  How- 

•     Note:  11  LHA.  191.  ard,  66  Minn.  309,  68  N.  W.  1096,  61 

And  see  supra,  par.  25.  A.  S.  R.  403,  34  L.R.A,  178;  State  v. 

17.  Territory  v.  McFarlane,  1  Mart.  Bradford,  78  Minn.  387,  81  N.  W.  202, 
0.  S.  (La.)  211, 6  Am.  Dec.  706;  State  47  L.R.A.  144;  Mann  ▼.  State,  47  Ohio 
T.  Bellard,  60  La.  Ann.  594,  23  So.  504,  St.  556,  26  N.  E.  226,  11  L.R.A.  656; 
69  A.  S.  B.  461;  People  t.  Enoch,  13  Fletcher  v.  State,  2  Okla.  Crim.  300, 
Wend.  (N.  Y.)  159,  27  Am.  Dec.  197;  101  Pac  599,  23  L.R.A.(N.S.)  581; 
WaU  T.  Stete,  18  Tex.  682,  70  Am.  State  v.  CampbeU,  29  Tex.  44,  94  Am. 
Dee.  302;  Stete  v.  Eaid,  65  Wash.  302,  Dec.  251  and  note;  Portwood  t.  Stete, 
104  Pao.  275,  33  LJELA.(N.S.)  946.       29  Tex.  47,  94  Am.  Dec.  258  and  note; 

18.  Sarah  v.  State,  28  Mias.  267y  61  Kerry  v.  Stete,  17  Tex.  App.  178,  60 
Am.  Deo.  544.  Am.  Rep.  122. 

Note:  74  Am.  Dee.  534.  Notes:   61  Am.  Dec.  552;  94  Am. 

19.  Ben  t.  Stete,  22  Ala.  9,  68  Am.  Dec.  252;  61  A.  S.  B.  409;  105  A.  S. 
Dec.  234;  Haoghn  ▼.  Stete,  159  Ind.  B.  282;  129  A.  S.  B.  872;  139  A.  S. 
413,   66  N.  E.  287,  59  LJBJL  789;  B.  929. 

Stete  V.  Sonthem  Indiana  Oaa  Co.,  169  1.  Danner  v.  State,  54  Ala.  127,  25 

Ind.  124,  81  N.  E.  1149,  13  Ann.  Cas.  Am.    Rep.    662;    Tribolet   v.    United 

008;  Stete  v.  Doran,  99  Me.  329,  60  Stetes,  11  Aiiz.  436,  95  Pac.  85,  16 

AtL  440,  105  A.  S.  R.  278;  People  v.  L.BA.(N.S.)    223;    Moses   v.   United 

Taylor,  96  Mich.  576,  56  N.  W.  27,  21  Stetes,  16  App.  Cas.  (D.  C.)  428,  50 

L.B.A.  287;  Stete  v.  Howard,  66  Minn.  L.R.A.  532;  Stete  v.  Beach,  147  Ind. 

309,  68  N.  W.  1096,  61  A.  S.  R.  403,  74,  43  N.  E.  949,  46  N.  E.  145,  36 

34  L.RA.  178.  L.RA.  179. 

Note:  94  Amu  Dee.  254.  Notes:  94  Am.  Dec  253;  11  L.R.A. 

20.  Stete  V.   Seay,  3  Stew.   (Ala.)  530. 

123,  20  Am.  Dec  66;  Ben  v.  Stete,  22  2.  People  v.  West,  106  N.  Y.  293, 12 
Ala.  9,  58  Am.  Dec  234;  Caldwell  ▼.   N.  E.  610,  60  Am.  Bep.  452. 
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adds  a  descriptive  phrase,  it  must  be  covered  by  allegation.*  In  some 
jurisdictions  it  is  held  that  where  an  indictment  charges  the  commis- 
sion of  a  continuing  statutory  offense  during  a  time  which  began 
before  the  passage  of  the  statute  creating  the  offense  charged,  and 
including  a  period  subsequent  to  its  passage,  the  indictment  is  suffi- 
cient,* but  on  the  other  hand,  in  a  number  of  states  such  an  indict- 
ment is  considered  bad  for  failure  to  aver  the  commission  of  an 
offense  subsequent  to  the  time  the  law  became  effective."  Where 
there  are  different  degrees  of  the  same  offense  and  the  statute  pre- 
scribes the  form  of  an  indictment,  an  indictment  following  the  statu- 
tory form  is  sufficient  without  regard  to  the  degree,*  but  where  a 
statute  makes  a  difference  between  a  felony  and  a  misdemeanor  de- 
pendent upon  the  value  of  property  destroyed,  the  value  must  be 
alleged.'  Where  a  statute  makes  it  an  offense  to  do  this  or  that  or 
the  other,  mentioning  several  things  disjunctively,  the  whole  may  be 
charged  conjunctively,*  and  the  defendant  may  be  found  guilty  of 
either  one,*  and  it  is  generally  held  to  be  fatal  to  charge  disjunctively 
in  the  words  of  the  statute." 

34.  Negation  of  Exceptions  in  Statute. — ^It  is  a  rule  of  general 
application  that  if  an  exception  or  proviso  appears  in  the  enacting 
clause  of. a  statute  it  must  be  shown  in  an  indictment  or  informa- 
tion founded  upon  the  statute,  by  means  of  language  negativing  the 
exception,  that  the  accused  is  not  within  the  exception.**  Another, 
and  perhaps  more  definite  statement  of  the  rule  is  that  where  a  statute . 
defining  an  offense  contains  an  exception  or  proviso  in  its  enacting 
clause  which  is  so  incorporated  with  the  language  describing  and 
defining  the  offense  that  the  ingredients  of  the  offense  cannot  be 
accurately  and  clearly  described  if  the  exception  is  omitted,  it  must 
be  shown  that  the  accused  is  liot  within  tiie  exception.**     On  the 

3.  State  v.  Dale,  141  Mo.  284,  42  S.  v.  Charlton,  11  W.  Va.  332,  27  Am. 
W.  722,  64  A.  S.  R.  513.  Rep.  603. 

4.  Com.  V.  Peretz,  212  Mass.  253,  98  11.  Dreyer  v.  People,  188  HI.  40,  58 
N.  E.  1054,  Ann.  Cas.  1913D  484  and  N.  E.  620,  59  N.  E.  424,  58  L.R.A.  869; 
note.  State  v.  Godfrey,  24  Me.  232,  41  Am. 

6.  Note:  Ann.  Cas.  1913D  488.  Dec.  382;  Com.  v.  Jennings,  121  Mass. 

6.  Graves  v.  State,  45  N.  J.  L.  347,  47,  23  Am.  Rep.  249;  State  v.  Smith, 
46  Am.  Rep.  778.  233  Mo.  242, 135  S.  W.  465,  33  L.R.A. 

7.  Nation  v.  District  of  Columbia,  (N.S.)  179;  State  v.  Williamson,  22 
34  App.  Cas.  (D.  C.)  453,  26  L.R.A.  Utah  248,  62  Pac.  1022,  83  A.  S.  R. 
(N.S.)  996.  780;  State  v.  Abbey,  29  Vt.  60,  67  Am. 

8.  State  V.  Pirkey,  22  S.  D.  550, 118  Dec.  754;  State  v.  Sutter,  71  W.  Va. 
N.  W.  1042, 18  Ann.  Cas.  192.  371,  76  S.  E.  811,  43  L.R.A.(N.S.) 

Note:  11  L.R.A.  530.  399. 

9.  State  V.  Bresee,  137  la.  673,  114  Notes:  94  Am.  Dec.  255;  108  A.  S. 
N.  W.  45,  24  L.R.A.(N.S.)  103.  And  R.  97;  139  A.  S.  R.  929;  9  L.R.A.  853; 
see  infra,  par.  39.  6  Ann.  Cas.  726;  13  Ann.  Cas.  364; 

10.  State  V.  George,  134  La.  177,  63  Ann.  Cas.  1913B  135. 

"Bo.  866,  51  L.R.A.(N.8.)   133;  State       12.  Kellenbeck  v.  Sate,  10  Md.  431, 
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other  hand,  if  the  language  of  the  section  defining  the  offense  is  so 
entiJbly  separable  from  the  exception  that  the  itigredients  constituting 
the  offense  may  be  accurately  and  clearly  defined  without  any  refer- 
ence to  the  exception,  the  pleader  may  safely  omit  any  such  reference, 
as  the  matter  contained  in  the  exception  la  matter  of  defense,  and 
must  be  shown  by  the  accused.*'  Notwithstanding  the  language  fre- 
quently used  by  the  courts,  the  real  criterion  seems  to  be  whether 
Uie  exception  or  proviso  is  so  incorporated  with  the  substance  of  the 
clause  defining  the  offense  as  to  constitute  a  material  part  of  the 
description  of  the  acts,  omission,  or  other  ingredients  which  constitute 
the  offense,  and  not  the  location  of  such  exception  or  proviso.  If, 
therefore,  the  language  of  the  exception  found  in  any  part  of  the 
statute  must  be  regarded  as  descriptive  of  the  offense  created  by  such 
statute,  then  the  exception  must  be  negatived.**  When  there  are 
several  exceptions  or  provisos  to  the.  statute  which  fall  within  the 
rules  requiring  their  negation,  it  must  be  alleged  that  the  accused 
comes  within  none  of  the  exceptions,*'  and  where  an  exception  or 
proviso  is  of  such  a  kind  that  it  should  be  negatived,  the  failure  to 
do  so  is  not  excused  by  the  statute  of  jeofails  declaring  that  no  indict- 
ment shall  be  deemed  invalid  for  want  of  the  averment  of  any  matter 
not  necessary  to  be  proved.**  But  the  rule  requiring  an  exception 
to  be  negatived  does  not  apply  to  a  case  where  the  charge  preferred 
necessarily  and  conclusively  imports  a  negative  of  the  exceptions.*^ 

fi9  Am.  Dec.  166  and  note;  Seville  t.  64  Am.  Dec.  190;  State  v.  Smith,  233 
State,  49  Ohio  St.  117,  30  N.  E.  621,  Mo.  242,  135  S.  W.  465,  33  L.RA. 
16  L.R.A.  516;  Smythe  v.  State,  2  (N.S.)  179;  SeviUe  v.  State,  49  Ohio 
Okla.  Grim.  286,  101  Pac.  611,  139  A.  St.  117,  30  N.  E.  621,  15  L.RA.  516; 
S.  R.  918;  State  v.  Atwood,  54  Ore.  Smythe  v.  State,  2  Okla.  Grim.  286, 
526,  102  Pac.  295,  104  Pac.  195,  21  101  Pac.  611,  139  A.  S.  R.  918;  State 
Ann.  Gas.  516;  State  v.  Bouknight,  55  v.  Tamler,  19  Ore.  528,  25  Pac.  71,  9 
S.  C.  353,  33  S.  E.  461,  74  A.  S.  R.  L.R.A.  853  and  note;  State  v.  William- 
751;  State  ▼.  Williamson,  22  Utah  248,  son,  22  Utah  248,  62  Pac  1022,  83  A. 
62  Pac  1022,  83  A.  8.  R.  780;  State  S.  R.  780;  State  v.  Abbey,  29  Vt  60, 
V.  Paige,  78  Vt.  286,  62  AtL  1017,  6  67  Am.  Dec  754;  Devine  v.  Gom.,  107 
Ann.  Gas.  725.  Va.  860,  60  S.  E.  37,  13  Ann.  Gas. 

Note:  6  Ann.  Gas.  727.  361. 

IS.  Wilson  v.  State,  33  Ark.  557,  34       Notes:   64  Am.  Dec.  193;  93  Am. 
Am.  Rep.  52;  Smith  v.  People,  51  Colo.  Dec  251;  94  Am.  Dec.  256;  65  A.  S. 
870,  117  Pac   612,  36  L.R.A.(N.S.)    R.  251;  139  A.  S.  R.  929;  9  L.R.A. 
158;  Dreyer  v.  People,  188  lU.  40,  58  853;  6  Ann.  Gas.  727,  728. 
N.  K  620,  59  K.  £.  424,  68  L.R.A.       14.  Johnson  v.  People,  33  Colo.  224, 
869;  State  v.  Duiein,  70  Kan.  1,  80  80  Pac.  133, 108  A.  S.  R.  85;  State  v. 
Pac  987,  15  L.R>A.(N.S.)  908;  State  Abbey,  29  Vt.  60,  67  Am.  Dec  754. 
V.    Belle   Springs   Creamery    Co.,    83       Notes :  139  A.  S.  R.  929 ;  6  Ann.  Gas. 
Kan.  389,  111  Pac.  474,  L.R.A.1915D  729;  13  Ann.  Cas.  364. 
515;  State  v.  Godfrey,  24  Mc  232,  41       16.  Note:  6  Ann.  Gas.  730. 
Am.  Dec.  382;  SUte  v.  Knowlea,  90       16.  State  v.  Meek,  70  Mo.  355,  35 
Md.  646,  45  Atl.  877,  49  L.R.A.  695;   Am.  Rep.  427. 

Com.  V.  Jenning,  121  Mass.  47,  23  Am.  17.  Adams  Exp.  Go.  v.  Com.,  129 
Eep.249;Statev.  Shiflett,20Mo.415,  Ky.  420,  112  S.  W.  577,  18  L.R.A. 
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In  some  jurisdictions  the  necessity  of  negativing  statutory  exceptions 
in  certain  classes  of  cases  has  been  done  away  with  by  legislative  enact- 
ment and  the  validity  of  such  provisions  has  been  upheld.*'  * 

35.  Averment  of  Prior  Offense  in  Prosecution  for  Subsequent 
Offense. — ^It  is  a  general  rule  that  in  a  criminal  prosecution  under  a 
statute  imposing  a  greater  punishment  for  a  second  or  subsequent 
offense  than  for  the  first,  the  fact  that  the  offense  charged  is  a  second 
or  subsequent  violation  must  be  directly  averred  in  the  indictment 
or  information,  in  order  to  justify  a  conviction  as  for  a  second  or 
subsequent  offense."  The  record  of  the  former  conviction  need  not 
be  set  forth  in  extenso,  but  it  is  stifficient  if  the  charge  sets  forth 
the  conviction  with  such  particularity  as  to  identify  it  and  indicate 
the  nature  and  character  of  the  offense  charged,  and  if  it  sets  forth 
the  sentence  or  judgment  with  so  much  exactness  as  to  show  that  it 
was  such  a  conviction  as  to  bring  the  accused  within  the  law  provid- 
ing for  the  additional  puniahtnent.**  It  must,  however,  appear  that 
judgment  was  given  at  the  former  trial.  Simply  to  state  that  the 
defendant  was  convicted  under  the  former  indictment  or  information 
is  insufficient,*  and  if  after  conviction  the  accused  had  been  dis- 
charged, a  failure  to  aver  the  discharge  renders  the  indictment  or 
information  for  the  second  offense  defective.*  It  has  been  held  that 
a  statute  providing  that  a  person  convicted  a  second  time,  "which 
fact  the  court  may  ascertain  from  the  dockets  of  the  court,"  shall 
pay  a  stipulated  fine,  is  contrary  to  the  Bill  of  Rights,  because  there 
is  no  requirement  that  an  indictment  shall  aver  that  the  offense 
with  which  an  accused  person  is  charged  is  a  second  offense.' 

36.  Bill  of  Particulars — In  some  jurisdictions,  and  especially 
under  constitutional  and  statutory  provisions  relating  to  the  right 
of  an  accused  person  to  be  fully  informed  of  the  accusation,  it  is 
held  that  such  person  is  entitled,  as  a  matter  of  absolute  right,  to 
a  bill  of  particulars  when-  the  indictment  alone  is  not  sufficient  to 
safeguard  his  rights.*  Generally,  however,  the  granting  or  refusing 
of  a  motion  for  a  bill  of  particulars  is  considered  to  be  a  matter 
within  the  sound  discretion  of  the  trial  court,'  and  it  is  only  when 

(NJS.)  1182;  State  v.  Price,  12  GiU  N.  W.  187,  6  Ann.  Gas.  1023,  4  L.B.A. 

&  J.  (Md.)  260,  37  Am.  Dec.  81.  (N.S.)  639. 

Notes:  41  Am.  Dec  386;  74  A.  S.  Note:  9  Ann.  Gas.  768. 

R.  756.  2.  Note:  9  Ann.  Gas.  768. 

18.  Slack  V.  State,  61  Tex.  Grim.  S.  GoeUer  v.  State,  119  Md.  61,  85 
372,  136  S.  W.  1073,  Ann.  Gas.  1913B  Atl.  954,  Ann.  Gas.  1914G  562  and 
112.  note. 

19.  Paetz  V.  State,  129  Wis.  174, 107  4.  Com.  v.  Snell,  189  Mass.  12,  75  N. 
N.  W.  1090,  9  Ann,  Cas.  767  and  note.  E.  75,  3  IJLA.{N.S.)  1019;  State  ▼. 

Note:  Ann.  Cas.  1914C  565.  Van  Pelt,  136  N.  C.  633,  49  S.  E.  177, 

20.  Note:  9  Ann.  Cas.  768.  1  Ann.  Gas.  495,  68  LJI.A.  760. 

1.  State  V.  Smith,  129  la.  709,  106      6.  Dn  Bois  v.  People,  200  lU.  157, 
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it  appears  that  the  defendant  cannot  properly  prepare  his  defense 
without  a  bill  of  particulars,  that  the  court  will  order  the  prosecuting 
attorney  to  furnish  it*  A  bill  of  particulars  should  not  be  ordered 
when  the  means  of  obtaining  the  facts  are  just  as  accessible  to  the 
defendant  as  to  the  state.'  Such  a  bill  is  not  a  remedy  for  an  indict- 
ment so  defective  that  it  charges  no  offense,^  and  when  the  prosecut- 
ing attorney  files  a  bill  of  particulars,  the  state  is  confined  to  the  items 
therein  set  down.' 

37.  Surplusage. — ^Mere  surplusage  will  not  vitiate  an  indictment 
which  contains  sufficient  matter  to  charge  a  crime.^*'  An  unnecessary 
averment  may  be  considered  surplusage  and  rejected,^^  as  may  a 
defective  but  immaterial  averment,*'  and  a  fact  stated  may  be  rejected 
as  surplusage  if  it  be  merely  in  aggravation,  so  that  it  may  be  stricken 
out  and  yet  leave  the  o£fense  fully  described.*'  An  indictment  for 
a  misdemeanor  is  good  which  alleges  the  facts  which  constitute  the 
misdemeanor,  notwithstanding  it  also  alleges  some  but  not  all  of 
the  facts  which  would  show  that  the  criminal  act  was  a  felony," 
and  duplicity  which  amounts  only  to  surplusage  is  not  fatal*'  No 
part  of  an  indictment  can,  however,  be  rejected  as  surplusage  for  the 
purpose  of  sustaining  a  conviction  under  it,  which,  if  true,  shows  that 
no  dime  was  committed.  On  the  contrary,  it  must  be  accepted  as  an 
admission  of  record  which  the  state  cannot  refute.**    And  an  allega- 


66  N.  E.  658, 93  A.  S.  B.  183  and  note;  Ci  608, 51 17.  S.  (L.  ed.)  992;  Lohman 

People  V.  Weil,  243  HI.  208,  90  N.  E.  v.  People,  1 N.  Y.  379, 49  Am.  Dec.  340 

731,  134  A.  S.  B.  357  and  note;  State  and  note;  State  v.  Moore,  36  Utah  521, 

T.  Briggs,  74  Kan.  377,  86  Pao.  447, 10  105  Pac.  293,  Ann.  Cas.  1912A  284; 

Ann.  Caa.  904,  7  L.B.A.(N.S.)   278;  Patrick  v.  State,  17  Wyo.  260,  98  Pac. 

Tilton  V.  Beecher,  59  N.  T.  176,  17  588, 129  A.  S.  B.  1109. 

Am.  Bep.  337;  State  v.  Bacon,  41  Vt.  11.  Cook  v.  State,  11  Oa.  53,  56  Am. 

526,  98  Am.  Deo.  616.  Dec.  410;  James  v.  State,  77  Miss.  370, 

6.  Kelly  v.  People,  192  HI.  119,  61  26  So.  929,  78  A.  S.  B.  527. 
N.  E.  425,  85  A.  S.  B.  323;  Da  Bois  v.  Note:  8  Eng.  BoL  Cas.  133. 
People,  200  IlL  157,  65  N.  £.  658,  93  The  initial  letter  of  one  Christian 
A.  S.  B.  183  and  note.  name  may  be  rejected.    Choen  v.  State, 

7.  Starling  v.  State,  90  Miss.  265,  52  Ind.  347,  21  Am.  Bep.  179.    And 
43  So.  952, 13  Ann.  Cas.  776.  see  supra,  par.  28. 

8.  State  v.  Van  Pelt,  136  N.  C.  633,  12.  State  v.  Freeman,  8  la.  ^8,  74 
49  S.  E.  177,  1  Ann.   Cas.  495,  68  Am.  Dec.  317. 

L.B.A.  760;  Com.  v.  Baltimore,  etc.,  13.  State  v.  Smith,  32  Me.  369,  64 

R.  Co.,  223  Pa.  St.  23,  72  AtL  278, 132  Am.  Dec.  578. 

A.  S.  B.  723.  Note:  13  A.  S.  B.  268. 

9.  MeDonald  v.  People,  126  HL  160,  14.  Lohman  v.  People,  1  N.  T.  379, 


18  N.  E.  817,  9  A.  S.  B.  547:  State  v. 
Van  Pelt,  136  N.  C.  633,  49  S.  E.  177, 
1  Ann.  Cas.  495,  68  L.B.A.  760. 


49  Am.  Dec.  340. 

16.  State  v.  Armstrong,  106  Mo.  395, 
16  8.  W.  604,  27  A  S.  K  361,  13 


10.  State  V.  Pnmey,  41  Kan.  115,  21  LJIA.  419. 
Pac.  213, 13  A.  S.  E.  262;  Adama  Exp.  16.  State  ▼.  Leonard,  171  Mo.  622, 
Co.  v.  Com.,  124  Ky.  160,  92  S.  W.  71  S.  W.  1017,  94  A.  S.  R.  798;  State 
932,  5  LJIJL(N.S.)  630,  reversed  on  v.  Massie,  72  W.  Va.  444,  78  S.  E.  382, 
another  point  in  206  U.  S.  138,  27  S.  47  L.BA.(N.S.)  679  and  note. 
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tion  in  an  indictment  descriptive  of  that  which  is  essential  to  the 
charge  therein  made  is  a  material  allegation  and  cannot  be  rejected 
as  surplusage.*'  So  where  a  person  or  thing  necessary  to  be  men- 
tioned in  an  indictment  is  described  with  unnecessary  particularity, 
all  the  circumstances  of  the  description,  not  being  surplusage,  must 
be  proved.*' 

38.  Ataendments. — ^An  indictment  may  be  amended  by  the  grand 
jury,  with  leave  of  the  court,  at  any  time  before  their  finding  ia 
recorded  and  they  have  left  the  court.**  And  in  the  absence  of  con- 
stitutional provisions  on  the  subject,  it  has  been  held  that  leave  to 
amend  an  indictment  ought  to  be  granted,  on  motion  during  the  trial, 
when  it  could  not  unfairly  prejudice  the  prisoner,**  but  not  in  mat- 
ters of  substance,*  unless  at  the  instance  of  and  with  the  consent  of 
the  defendant.'  In  determining  the  propriety  of  amending  an  indict- 
ment the  existence  of  a  constitutional  right  to  be  tried  only  on  a 
presentment  or  ah  indictment  of  a  grand  jury,  must  be  considered. 
Where  a  person  has  no  such  constitutional  right,  a  statute  permit- 
ting the  amendment  of  an  indictment  is  valid;'  but  under  such  a 
constitutional  provision,  the  legislature  cannot  authorize  an  amend- 
ment of  an  indictment  in  a  matter  of  substsmce,  by  the  substitution 
of  a  charge  of  one  crime  for  another,  or  amending  an  indictment 
which  charges  no  crime.*  Under  the  requirement  of  the  federal 
constitution  that  no  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime  unless  on  presentment  or  indictment  of  a 
grand  jury,  it  has  been  held  by  the  United  States  Supreme  Court 
that  if  the  indictment  requires  amendment  of  any  kind,  it  must  be 
sent  back  for  that  purpose  to  the  grand  jury  which  found  it.     It 

17.  Goodlove  v.  State,  82  Ohio  St.  295,  22  Times  L.  Rep.  596,  3  British 
365,  92  N.  E.  491,  19  Ann.  Cas.  893,  Rul.  Cas.  775,  6  Ann.  Cas.  161. 

30  L.R.A.(N.S.)  134.  Note:  98  A.  S.  R.  816. 

18.  Choen  v.  State,  52  Ind.  347,  21  1-  McGuire  v.  State,  35  Miss.  366, 
Am.  Rep.  179;  State  v.  Newland,  7  la.  72  Am.  Dec.  124  and  note;  Sfcite  v. 
242,  71  Am.  Dec.  444;  Com.  v.  Ma-  Sexton,  10  N.  C.  184, 14  Am.  Dec.  584 
gowan,  1  Mete.  (Ky.)  368,  71  Am.  Dec.  ^5^.  note;  State  v.  McCartj',  2  Pin. 
480;  Com.  v.  Gavin,  121  Mass.  54,  23  (^'«;)  ^^'^,  ^"^i^^'J^^  %l^]^°^- 
Am.  Rep.  255;  Goodlove  v.  State,  82  „  ^S*^  =  ^I  ^l^p  ^f«  *^^'  ^^  ^-  ®- 
Ohio  St.  365,  92  N.  E.  491,  18  Ann.  %   Ri..„  T  r'^A^  \iq  vr  r  ona   <>i« 

V.  state,  27  Tex  App.  608,  11  S.  W.  3.  ^^^[  ^  ^^^  ^q^  j^j  457  73 
639,  11  A.  S.  B.  205.  jj.  E.  889,  3  Ann.  Cas.  556. 

19.  State  V.  Creight,  1  Brev.  (S.  C.)       Note:  Ann.  Cas.  1913A  402. 

169,  2  Am.  Dec.  656.  4.  State  v.  Flemming,  66  Me.  142,  22 

Note:  98  A.  S.  R.  816.  Am.  Rep.  552   (as  to  an  indictment 

20.  McGuire  v.  State,  35  Miss.  366,  found  by  a  grand  jury  summoned  by 
72  Am.  Dec.  124  and  note;  King  v.  venire  not  bearing  the  seal  of  th« 
Murray  [1906]  2  K.  B.  385,  75  L.  J.  court). 

K  B.  593,  70  J.  P.  295,  95  L.  T.  N.  S.       Note:  Ann.  Cas.  1913A  402. 
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makes  no  difference  that  the  amendment  consists  in  the  striking  out 
of  mere  surplus  words;  the  indictment  as  thus  changed,  is  no  longer 
the  indictment  of  the  grand  jury  which  presented  it.'  But  notwith- 
standing the  existence  of  such  a  constitutional  right,  it  has  frequently 
been  held  by  the  state  courts  that  the  legislature  may  authorize  the 
amendment  of  indictments  at  any  time  in  mere  matters  of  form 
when  the  defendant  will  not  be  prejudiced  thereby.*  The  caption  is 
DO  part  of  the  indictment  proper,  and  may  be  amended  even  after 
verdict'  The  amendment  of  informations  is  generally  provided  for 
by  statute,  and  usually  thereunder,  by  leave  of  the  court,  an  informa- 
tion may  be  amended  in  matter  of  substance,  as  well  as  of  form, 
after  a  plea  of  not  guilty  has  been  entered  and  before  the  trial  is 
begun,*  and  in  matter  of  form  after  the  trial  has  begun.*  The  suc- 
cessor in  office  to  the  state's  attorney  who  filed  an  information  may 
amend  it,^^  but  it  has  been  held  that  after  an  information  has  been 
repioved  for  trial  to  another  county,  it  cannot  be  amended  by  the 
prosecuting  attorney  of  the  county  in  which  it  originated  except  by 
having  the  amended  or  new  information  filed  in  the  original  counly.*^ 
After  an  information  has  been  amended  in  a  material  particular,  the 
defendant  should  not  be  put  on  trial  without  arraigning  him  bgain 
and  giving  him  an  opportunity  to  plead,  ^*  but  the  mere  correction 
of  a  clerical  or  other  immaterial  error  in  an  indictment  or  informa- 
tion does  not  require  a  second  arraignment  and  plea.^'  It  has  been 
held  that  a  verbal  change,  unsubstantial  in  its  character  made  in 
certain  counts  of  an  information  after  the  expiration  of  the  statu- 
tory period  after  the  commission  of  the  offense  together  with  reveri- 
fication  without  refiling,  does  not  bring  into  operation  the  statute 
of  limitations  as  to  another  count  left  unchanged  on  which  alone 
conviction  was  had.^* 

6.  Ex  parte  Bain,  121  U.  S.  1,  7  S.  (N.S.)  1003;  State  v.  Banell,  75  Vt 

a.  781,  30  U.  S.  (L.  ed.)  849.  202,  54  AtL  183,  98  A.  S.  B.  813. 

6.  State  ▼.  MnUen,  151  la.  392,  131  9.  State  v.  Stebbins,  29  €k>im.  463, 
N.  W.  679,  Ann.  Cas.  1913A  399  and  79  Am.  Deo.  223. 

note;  State  v.  Fozton,  166  la.  181, 147  Note :  98  A.  S.  R.  816. 

N.  W.  347,  52  L.BA..(N.S.)  919;  State  10.  State  v.  Barrell,  75  Vt  202,  54 

T.  Tolla,  72  N.  J.  L.  515,  62  AtL  675,  Atl.  183,  98  A.  S.  E.  813. 

3  LllJL(N.S.)  523;  People  v.  For-  11.  State  v.  Bartlett,  170  Mo.  658, 

moea,  131  N.  Y.  478,  30  nT  E.  492,  27  71  S.  W.  148,  59  L.E  A.  756. 

A,  S.  E.  612.  12.  McKay  v.  State,  90  Neb.  63, 132 

Note:  98  A.  8.  E.  816.  N.  W.  741,  Ann.  Caa.  1913B  1034,  39 

7.  State  v.  MoCarty,  2  Pin.  (Wis.)  L.E.A.(N.S.)  714,  rehearing  denied  in 
613,  54  Am.  Deo.  150.  91  Neb.  281,  135  N.  W.  1024,  Ann. 

Notee:  17  Am.  Dec.  495;  98  A.  S.  E.  Cas.  1913B  1039,  39  L.R.A.(N.S.)  720. 
816.  13.  Note:  45  L.R.A.(N.S.)  667. 

8.  State  V.  Chance,  82  Kan.  388, 108       14.  State  v.  Ling,  91  Kan.  647,  138 
Pac  789,  20  Ann.  Cas.  164,  27  L.E.A.  Pae.  582,  Ann.  Cas.  1915D  374. 
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IV.   JOINDBH  AND  ElBCTIOH 

39.  Joinder  of  Persons. — ^A  joint  indictment  may  be  found  where 
the  same  evidence  as  to  the  act  which  constitutes  the  crime  applies 
to  all  the  persons  indicted,*'  and  several  persons  may  be  indicted 
jointly  for  ofifenses  arising  wholly  out  of  the  same  joint  act.**  There 
is  no  objection  to  such  joinder  because  the  fact,  proved  against  two 
or  more,  constitutes  a  distinct  species  of  legal  and  technical  offensie 
as  to  each.*'  So  one  may  be  charged  with  the  principal  offense  and 
another  as  accessory  before  the  fact,  in  the  same  indictment.**  But 
when  the  offense  charged  does  not  wholly  arise  from  the  joint  act 
of  all  the  defendants,  but  from  such  act  joined  with  some  personal 
and  particular  defect  or  omission  of  each  defendant  without  which 
it  would  be  no  offense,  the  indictment  must  charge  them  severally 
and  not  jointly.**  It  has  been  held,  however,  that  several  persons 
may  be  charged  in  the  same  indictment,  in  different  counts,  for  dif- 
ferent offenses,  on  the  ground  that  in  point  of  law  such  counts  are 
considered  as  several  indictments  and  that  though  it  might  be  in  the 
discretion  of  the  court  to  quash  such  indictment,  it  cannot  be  taJcen 
advantage  of  in  arr^t  of  judgment." 

40.  Joinder  of  Offenses  in  Same  Count;  Duplicity. — ^It  is  a  general 
rule  that  an  indictment  or  information  charging  two  or  more  distinct 
and  separate  offenses  in  one  count  is  bad  for  duplicity.*  The  rule  is 
sometimes  stated  to  be  that  offenses  created  by  different  statutes,  or 
to  which  different  penalties  are  annexed,  cannot  be  included  in  the 
same  count,*  but  while,  this  statement  is  no  doubt  true,  it  is  some- 
what misleading,  as  the  true  reason  seems  to  boj  not  because  the 
offenses  arise  under  different  statutes,  or  are  differently  punished, 
but  because  they  are,  in  reality,  distinct  offenses,  and  iJiat  where 
offenses  apparently  distinct,  but  arising  under  the  same  statute  or  out 

15v  Com.  v.  ElweU,  2  Mete.  (Mass.)  S.  W.  1U8, 108  A.  8.  B.  670, 66  L.R.A. 

190,  35  Am.  Deo.  398;  Hess  v.  State,  S  490. 

Ohio  5,  22  Am.  Dec.  767;  Campbell  v.  20.  State  v.  Lehman,  182  Mo.  424, 

State,  9  Yerg.   (Tenn.)   333,  30  Am.  81  S.  W.  1118,  103  A.  S.  R.  670,  66 

Dec.  417;   State  v.   Atchison,  3  Lea  L.EA-  490;  Com.  v.  OiUeepie,  7  Serg. 

(Tenn.)  729,  31  Am.  Eep.  663.  &  ?•  (Pa-)  469, 10  Am.  Dec  475. 

Note:  103  A.  S.  R.  696.  ^  *•  ^«°  ^-  State,  22  Ala.  9,  58  Am. 

16.  State  V.  Lehman,  182  Mo.  424,  Sf*^  ^f  0^1"°^%^ ''•^®'**tQ?* 

81  S.  W.  1118,  103  A.  S.  R.  670,  66  fntii  ^  Itft^'  l^'iL^ftn^'w^' 
T  Tj  A  Aan.  nJ™  .r  «;iioo.,;»  t  q«.~,  Joslyn  v.  fatate,  128  Ind.  160,27  N.  E. 
L.R.A  490;  Com^  y.  GiU^pie,  7  Serg.  492,^25  A.  S.  R.  425  and  note;  State  v. 

*  S'/^'lL^f 'a^V^o«^-  *  ^-  WaWen,  77  Md.  121,  26  Atll  500,  39 

Note:  103  A.  8.  R.  ^6.  ^  ^g  ^  ^qj    Scales  v.  State,  46  Tex. 

17.  Com.  v.  ElweU,  2  Mete.  (Mass.)  crim.  296,  81  S.  W.  947,  108  A.  S.  R. 
190,  35  Am.  Dec.  398.  1014,  66  L.R.A.  730. 

18.  State  v.  Atkinson,  40  S.  C.  363,  Notes:  19  A.  8.  E.  837;  25  A.  S.  B. 
18  S.  E.  1021, 42  A.  S.  R.  877.  428;  39  A.  S.  R.  404;  84  A.  S.  R.  64a 

19.  State  V.  Lehman,  182  Mo.  424, 81  2.  Note:  58  Am.  Dec.  239. 
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of  the  same  transaction,  and  having  the  same  punishments,  are 
permitted  to  be  embraced  in  the  same  count,  it  is  because,  in  the 
circumstances  of  the  case,  they  constitute,  in  effect,  but  one  offense.' 
No  matters,  however  multifarious,  will  operate  to  make  a  count  double, 
if  they  constitute  but  one  connected  charge  or  transaction,*  though 
the  count  should  allege  that  they  are  connected  with  the  same  act  or 
transaction.*  Misnaming  an  offense,  by  denominating  one  crime  and 
setting  out  facts  showing  it  to  be  another,  does  not  render  a  count 
bad  for  duplicity,*  nor  is  a  count  bad  for  duplicity  which  sets  forth 
several  overt  acts  in  pursuance  of  the  principal  act  charged,'  nor 
where  several  acts,  when  done  by  the  same  person,  are  hut  successive 
stages  in  the  progress  of  a  criminal  enterprise,  constituting  as  a  whole 
but  one  offense,  though  either  when  done  alone  might  be  an  offense.' 
Where  one  crime  is  an  essential  element  of  another  and  more  serious 
offense,  the  indictment  is  not  duplicitous  because  it  charges  both  of 
the  crimes;  on  the  contrary  it  has  been  held  that  it  would  be  fatally 
defective  if  it  did  not  do  so.'  Statements  which  are  in  the  nature 
of  a  description  or  inducement,  and  which  are  a  mere  narrative  of 
the  facts  leading  up  to  the  main  offense,  are  not  to  be  understood 
as  charging  a  second  offense  in  the  same  court,*"  and  the  different 
means  or  methods  of  committing  an  offense  may  be  alleged  if  there 
is  doubt  which  was  used,  provided  there  is  no  repugnancy  in  the 
means  or  methods  stated.**  A  count  charging  an  offense  and  alleg- 
ing distinct  matters  of  aggravation,  which  might  of  themselves  Con- 
stitute a  distinct  offense,  is  not  bad  for  duplicity,*'  and  this  is  so  as 
to  an  indictment  alleging  the  conviction  of  the  defendant  of  another 
and  entirely  different  offense,  under  a  statute  imposing  an  increased 
punishment  on  offenders  who  have  before  been  convicted  of  crime.*' 

3.  Holies  V.   United   States,  3  Mc-  6.  Note:  58  Am.  Dec.  246. 
Arthur  (D.  C.)  370,  36  Am.  Rep.  106;  7.  State  v.  Waymire,  52  Ore.  281,  97 
Irvin  V.  State,  52  Fla.  51,  41  So.  785,  Pac.  46,  132  A.  S.  R.  699,  21  L.R.A. 
10  Ann.  Gas.  1003;  Love  v.  People,  160  (N.S.)  56. 

111.  501,  43  N.  E.  710,  32  L.R.A.  139;  Note:  58  Am.  Dee.  240. 

Hobbs  V.  State,  133  Ind.  404,  32  N.  E.  8.  Hoyt  v.  People,  140  111.  588,  30  N. 

1019, 18  L.R.A.  774;  State  v.  Sherman,  E.  315, 16  L.R.A.  239. 

81  Kan.  874, 107  Pac.  33, 135  A.  S.  R.  Note:  58  Am.  Dec.  242. 

403;  State  v.  Belle  Springs  Creamery  9.  Price  v.  United  States,  218  Fed. 

Co.,  83  Kan.  389,  111  Pac.  474,  LJI.A.  149, 132  C.  C.  A.  1,  L.R.A.1915D  1070. 

1915D515.  10.  Thompson  v.   State,  105   Tenn. 

Notes:  58  Am.  Dec.  239;  32  A.  S.  R.  177,  58  S.  W.  213,  80  A.  S.  R.  875,  51 

692;  68  A.  S.  R.  60;  9  L.R.A.  185.  L.R.A.  883. 

4.  Clue  V.  State,  78  Miss.  661,  29  So.  11.  State  v.  O'Neil,  51  Kan.  651,  33 
516,  84  A.  S.  R.  643  and  note;  Wood-  Pac.  287,  24  L.R.A.  555.  And  see  sn- 
ford  v.  People,  62  N.  Y.  117,  20  Am.  pra,  par.  25. 

Rep.  464.  12.  Note:  58  Am.  Dec.  246. 

Note:  9  L.R.A.  185.  IS.  State  v.  Moore,  121  Mo.  514,  26 

5.  Joslyn  v.  State,  128  Ind.  160,  27   S.  W.  345,  42  A.  S.  R.  542. 

K.  E.  492,  25  A.  S.  R.  426.  ,. .    u:  . :    ■    ■  1      ■ 
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Mere  surplusage  does  not  amount  to  duplicity,^*  and  where  a  count 
charges  one  offense,  and  defectively  charges  another,  the  latter  charge 
may  be  rejected  as  surplusage.*'  At  common  law  different  grades 
of  the  same  general  offense  could  not  be  included  in  the  same  county** 
though  it  is  now  the  generally  approved  practice  to  allow  the  different 
grades  of  the  same  offense  to  be  thus  joined,  as  also  an  offense  or 
offenses  included  in  the  principal  crime  charged.*'  An  indictment 
or  information  should  not  charge  a  party  disjunctively,  so  as  to  leave 
it  uncertain  what  is  relied  on  as  the  accusation  against  him,**  unless 
such  form  of  indictment  is  authorized  by  statute,  as  where  the  dis- 
junctive offenses  are  of  the  same  character  and  subject  to  the  same 
punishment.*'  A  coimt  charging  repugnant  acta  conjunctively  is 
bad  for  duplicity,  though  they  are  prohibited  disjunctively  in  s 
statute.** 

41.  Joinder  of  Offenses  in  Different  Counts. — ^An  indictment  or 
information  may  consist  of  several  counts,*  and  two  papers  pinned 
together,  and  returned  into  court  as  one  bUl,  are  sufficient  as  an 
indictment  where  the  two  charges  are  numbered  first  and  second 
count.*  Every  separate  count  charges  the  defendant  as  if  he  had 
committed  a  distinct  offense,  because  it  is  upon  the  principle  of  the 
joinder  of  offenses,  that  the  joinder  of  counts  is  admitted,*  and  in 
strict  point  of  law,  it  is  permissible  to  insert  several  distinct  offenses 
of  the  same  class,  though  committed  at  different  times,  in  different 
counts  in  the  same  indictment  against  the  same  offender,*  in  the 
absence  of  statute  prohibiting  the  joinder  of  more  than  one  offense 
in  the  same  indictment.'  It  is  obvious,  however,  that  this  practice, 
if  uncontrolled  by  a  wise  judicial  discretion,  might  easily  lead  to 
great  oppression,  and  it  is  the  general  rule  that  the  joinder  in  the 

14.  State  V.  Armstrong,  106  Mo.  395,  31 S.  E.  669,  68  A.  S.  R.  841. 
16  S.   W.  604,  27  A.  S.  R.  361,  13       S.  Campbell     v.     State,     9     Yerg. 
L.R.A.  419.  (Tenn.)  333,  30  Am.  Dec.  417. 

16.  Note:  16  A-  S.  R.  30.  And  see  4.  Sarah  v.  State,  28  Miss.  267,  61 
supra,  par.  37.  Am.  Dec.  544;   Com.  v.  Gillespie,  7 

16.  Note:  58  Am.  Dec.  246.  Seig.  &  R.  469, 10  Am.  Dec.  475;  State 

17.  Notes:  58  Am.  Dec.  245;  9  v.  Fitzsimon,  18  R.  I.  236,  27  Atl.  446, 
L.R.A.  185.  49  A.  S.  R.  766;  CampbeU  v.  State,  9 

18.  Com.  V.  Grey,  2  Gray  (Mass.)  Yerg.  (Tenn.)  333,  30  Am.  Dec.  417. 
501,  61  Am.  Dec  476  and  note.  Notes:  47  Am.  Dec.  601;  52  Am. 

Note:  15  Eng.  Rul.  Cas.  211.  Dec.  449;  58  Am.  Dec.  247;  65  Am. 

And  see  supra,  par.  33.  Dec.  386;  13  A.  S.  R.  886;  60  A.  S.  R. 

19.  McGuff  v.  State,  88  Ala.  147,  7  40;  9  L.R.A.  182. 

So.  35, 16  A.  S.  R.  25.  6.  Teat  v.  State,  53  Miss.  439,  24 

20.  Note:  58  Am.  Dec.  244.  Am.   Rep.  708;   State  v.  Nelson,  14 

1.  Knox  V.  State,  164  Ind.  226,  73  Rich.  L.  (S.  C.)  169,  94  Am.  Dec  130; 
N.  E.  255,  108  A.  S.  R.  291,  3  Ann.  Campbell  v.  State,  9  Yerg.  (Tenn.) 
Cas.  539.  333,  30  Am.  Dec  417. 

2.  State  V.  Bobbins,  123  N.  C.  730,      Note:  58  Am.  Dec  247,  249. 
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same  indictment  or  information  of  several  felonies  is  subject  to 
the  power  of  the  court  to  quash  the  indiclanent  or  to  compel  an  elec- 
tion by  the  state,  where  necessary  to  protect  the  accused  from  preju- 
dice.* It  is  universally  held  that  an  indictment  or  information  may 
charge  different  offenses  covered  by  the  same  transaction  in  all  the 
various  ways  necessary  to  meet  the  possible  phases  of  evidence  that 
may  appear  at  the  trial.'  The  rule  just  stated  has  been  applied  to 
counts  charging  distinct  felonies  relating  to  the  same  transaction,* 
with  the  qualification  in  some  of  the  cases  that  the  felonies  so  charged 
are  of  the  same  grade  and  belong  to  the  same  family  of  crimes,  and 
are  subject  to  the  same  mode  of  trial  and  natui«  of  punishment* 
It  will  be  assumed  that  the  intention  was  to  charge  but  one  offense, 
where  all  the  counts  are  manifestly  based  upon  one  and  the  same 
transaction.**  Under  the  common  law  rule,  where  there  can  be  no 
conviction  for  misdemeanor  on  an  indictment  for  felony,  counts  for 
felony  and  misdemeanor  should  not  be  joined,**  but  where  on  an 
indictment  for  a  felony  a  conviction  for  a  misdemeanor  is  allowable, 
counts  for  felony  and  misdemeanor,  growing  out  of  the  same  trans- 
action, and  of  the  same  general  nature  and  course  of  trial,  may  be 
joined.**     As  has  been  intimated  above,  counts  for  distinct  misde- 

6.  Note:  58  Am.  Deo.  248,  249.  And  man  v.  State,  2  Ind.  91,  62  Am.  Dee. 
see  infra,  par.  42,  43  and  46.  494;  Ck>m.  v.  Shntte,  130  Pa.  St  272, 

7.  Bulloeh  V.  State,  10  Oa.  47,  54  18  Atl.  636, 17  A.  S.  B.  773;  Hampton 
Am.  Dec.  369;  State  v.  Abrahams,  6  la.  v.  State,  8  Humph.  (Tenn.)  69, 47  Am 
117,  71  Am.  Dec.  399;  Com.  v.  Rosen-  Dee.  599;  Poratb  v.  State,  90  Wis.  627, 
Oial,  211  Mass.  60,  97  N.  E.  609,  Ann.  63  N.  W.  1061,  48  A.  S.  R.  964. 

Cas.  1913A  1003, 47  L.R.A.(N.S.)  965;  Note:  68  Am.  Dec.  248. 

People  T.  Aiken,  66  Mich.  460,  33  N.  9.  Johnson  v.  State,  29  Ala.  62,  66 

W.  821, 11  A.  S.  R.  612;  State  v.  Rob-  Am.  Deo.  383;  BeU  v.  State,  48  Ala. 

bins,  123  N.  C.  730,  31  S.  E.  669,  68  684, 17  Am.  I^p.  40;  LasoeUes  v.  State, 

A.  S.  R.  841;  State  v.  Hensley,  76  Ohio  90  Oa.  347,  16  S.  E.  946,  36  A.  S.  R. 

St.  255,  79  N.  E.  462, 116  A.  S.  R.  734,  216  and  note;  Sarah  v.  State,  28  Miss. 

9  Ann.  Cas.  108,  9  LJl.A.(N.S.)  277;  267,  61  Am.  Dee.  644;  State  v.  Hoax, 

Reagan  v.  State,  28  Tex.  App.  227,  12  109  Mo.  664, 19  S.  W.  35,  32  A.  S.  R. 

S.  W.  601, 19  A.  S.  R.  833;  McKoizie  686;  State  v.  Garragrin,  210  Mo.  351, 

T.  SUte,  32  Tex.  Crim.  568,  26  S.  W.  109  S.  W.  553,  16  LJt.A.(N.S.)  661. 

426,  40  A.  S.  B.  795;  DiU  v.  State,  35  Notes:  48  A.  S.  R.  961;  49  A.  S.  B 

Tex.  Crim.  240,  33  S.  W  126,  60  A.  S.  771. 

37  and  not«;  State  v  Stewart,  59  Vt  10.  gtate  v.  GKdden,  55  Conn.  46,  8 

273  9  Atl.  559^9  Am  R*p  nO ;  State  ^y  ggo,  3  A.  S.  R.  23. 

WU.  627,  63  N.  W.  1061,  48  A.  S.  B.  g  ^^  ^«P;  ^^^^l^ej^frs"  b! 

Notes:  65  Am.  Dec.  388;  92  Am.  I^^,?'^'\*»^!  ^^)^^- ^^^l^'*''*- 

Dec.  661;  16  A.  S.  B.  30;  19  A.  S.  B.  ^  (S-  C.)  169,  94  Am.  Deo.  130. 

837;  26  A.  S.  B,  428;  68  A.  S.  B.  843;  Notes:  58  Am.  Dec  250;  13  A.  S.  B 

»3  A.  8.  B.  600;  9  L.R.A.  182.  886;  60  A,  8.  R.  40. 

8.  Cnri  V.  People,  63  Colo.  578, 127  12.  Herman  v.  People,  131  111.  594, 
Pae.  951,  Ana.  Cm.  1014B  171:  Engle-  22  N.  E.  471,  9  LJLA.  182;  Stat*  ▼. 
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meanoTS  may  be  joined  and  a  conviction  had  for  each,  and  an  indict- 
ment or  pn  information  will  not  be  objectionable  on  this  ground  at 
any  stage  of  the  proceedings,  except  where  there  is  a  statute  prohibit- 
ing joinder  of  two  or  more  offenses  in  the  same  pleading.**  Counts 
for  offenses  of  the  same  nature  at  common  law  and  under  a  statute 
may  be  joined.** 

42.  Election  of  Offenses  or  Counts. — ^In  order  to  avoid  the  difficulty 
and  prejudice  to  the  defendant  which  might  result  from  joinder  of 
offenses  or  of  counts  in  the  same  indictment  or  information,  the 
doctrine  of  election  has  arisen.  As  already  seen,  it  has  often  been 
held  that  there  is  no  objection  in  point  of  law  to  the  joinder  of 
distinct  offenses  growing  out  of  different  transactions,  though  the 
pleading  is  liable  to  be  q^uashed.*'  In  all  such  cases,  however,  where 
the  .■different  counts  are  for  separate  and  distinct  offenses,  the  prose- 
cuting attorney  may  be  required  to  elect  on  which  charge  he  will 
proceed.**  But  if  the  charges  are  of  the  same  general  character, 
and  are  manifestly  inserted  in  good  faith  for  the  purpose  of  meeting 
the  various  aspects  in  which  the  evidence  may  present  itself  upon  the 
trial,  the  prosecutor  need  not  be  required  to  elect  upon  which  count 
he  wiU  proceed  to  trial.*'    Where  the  counts  vary  the  charge  merely 


Stewart,  59  Vt.  273,  9  Ati.  559,  59  Am. 
Rep.  710. 

Notes:  58  Am.  Dec.  250;  49  A.  S.  R. 
771;  9  L.R.A.  182. 

IS.  Gitchell  v.  People,  146  lU.  175, 
33  N.  E.  757,  37  A.  S.  R.  147;  Little  v. 
State,  60  Neb.  749,  84  N.  W.  248,  51 
Ii.R.A.  717;  People  v.  Budd,  117  N.  Y. 
1,  22  N.  E.  670,  682,  15  A.  S.  R.  460, 
5  L.R.A.  559. 

Notes:  58  Am.  Dec.  250;  16  A.  S.  R. 
30;  9  L.R.A.  182. 

14.  State  V.  Thompson,  2  Strob.  L. 
(S.  C.)  12,  47  Am.  Dec,  588. 

Notes:  58  Am.  Dee.  248;  9  L.R.A. 
184. 

15.  See  supra,  par.  41. 

16.  Black  V.  State,  83  Ala.  81,  3  So. 
814,  3  A.  S.  R.  691;  People  v.  Weil, 
243  Dl.  208,  90  N.  E.  731,  134  A.  S. 
R.  357;  Engleman  v.  State,  2  Ind.  91, 
52  Am.  Dec.  494;  State  v.  Abrahams,  6 
la.  117,  71  Am.  Dec.  399;  State  v. 
Chicago,  etc.,  R.  Co.,  77  la.  442,  42  N. 
W.  365,  4  L.R.A.  298;  Sarah  v.  State, 
28  Miss.  267,  61  Am.  Dec.  544;  Teat  v. 
State,  53  Miss.  439,  24  Am.  Rep.  708; 
People  V.  Aikin,  66  Mich.  460,  33  N. 
W.  821, 11  A.  S.  R.  512;  State  y.  Car- 
ragin,  210  Mo.  351,  109  S.  W.  553,  16 
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L.R.A.(N.S.)  561;  Com.  v.  GiUespie, 
7  Se:^.  &  R.  (Pa.)  469,  10  Am.  Dec 
475;  State  v.  Nelson,  14  Rich.  L.  (S. 
C.)  169,  94  Am.  Dec.  130;  State  ▼. 
Bouknight,  55  S.  C.  353,  33  S.  E.  451^ 
74  A.  S.  R.  751;  Baker  v.  State,  25 
Tex.  App.  1,  8  S.  W.  23,  8  A.  S.  R. 
427;  MeKenzie  v.  State,  32  Tex.  Crim. 
568,  25  S.  W.  426,  40  A,  S.  R.  795; 
Batohelor  v.  State,  41  Tex.  ©rim.  501, 
55  S.  W.  491,  96  A.  S.  R.  791;  State 
V.  Shores,  31  W.  Va.  491,  7  S.  E.  413, 
13  A.  S.  R.  875. 

Notes:  47  Am.  Dec.  601;  60  Am. 
Dec.  322;  92  Am.  Dec.  663;  49  A.  S. 
R.  771;  73  A.  S.  R.  961;  49  L.R.A. 
(N.S.)  455;  10  Ann.  Cas.  1006. 

17.  Black  V.  State,  83  Ala.  81,  3  So. 
814,  3  A.  S.  R.  691;  Davidson  v.  State, 
108  Ark.  191,  158  S.  W.  1103,  Ann. 
Cas.  1915B  436;  LasceUes  v.  State,  90 
Ga.  347,  16  S.  E.  945,  35  A.  S.  R.  216 
and  note;  Herman  v.  People,  131  ILL 
594,  22  N.  E.  471,  9  L.R.A.  182;  Knox 
V.  State,  164  Ind.  226,  73  N.  E.  255, 
108  A.  S.  R.  291,  3  Ann.  Cas.  539; 
State  V.  Bell,  27  Md.  675,  92  Am.  Dec. 
658;  State  v.  Hovix,  109  Mo.  654,  19 
S.  W.  35,  32  A.  S.  B.  686;  Stevens  v. 
State,  84  Neb.  759,  122  N.  W.  58,  19 
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in  form,  there  need  of  course  be  no  election.*'  Nor  will  the  prose- 
cutor be  required  to  elect  upon  which  count  he  will  proceed  where 
several  misdemeanors  of  the  same  kind,  arid  which  are  offenses  under 
the  same  statute,  have  been  set  forth  in  as  many  counts.**  If  the 
indictmeAt  or  information  is  one  on  which  an  election  is  proper, 
and  this  appears  upon  its  face,  a  motion  to  require  the  prosecuting 
attorney  to  make  an  election  should  be  made  before  plea,**  though 
it  has  been  held  that  if  the  defendaijit  has  omitted  to  do  this,  he  may 
be  permitted  to  withdraw  his  plea  of  not  guilty  for  the  purpose  of 
making  such  a  motion.*  Where,  however,  the  indictment  does  not 
show  upon  the  reading  that  an  election  is  proper,  a  ipotion  may  be 
made  as  soon  as  the  prosecutor  has  introduced  sufficient  evidence  to 
show  that  distinct  transactions  are  developed.*  As  a  general  rule  the 
motion  should  be  made  and  decided  before  the  defendant  introduces 
any  evidence,  though  where  the  repugnancy  does  not  appear  until 
all  the. evidence  is  in,  the  motion  has  been  held  to  be  in  time  if 
made  before  the  verdict.'  This  whole  subject  of  election,  hpwever,  is 
now  generally  considered  to  be  a  matter  within  the  sound  discretion 
of  the  court.*  In  the  .case  of  the  joinder  of  counts  charging  distinct 
offenses,  the  court  should  exercise  its  discretion  to  compel  the  prose- 
cution to  elect,  since  such  a  joinder  tends  to  embarrass  the  prisoner, 
and  confound  him  in  his  defense.*^  This  discretion  to  require  the 
prosecutor  to  elect  may  also  properly  be .  exercised  when  the  counts 
are  so  numerous  as  to  embarrass  the  defense,  or  where  by  reason  of 
the  nature  of  the  offenses  charged  or  because  of  the  mode  of  proof, 

Ann.  Ctts.  121;  Erause  v.  State,  88      2.  McEenzie  v.  State,  32  Tex.  Grim. 
Neb.  473,  129  N.  W.  1020,  Ann.  Cas.  568,  26  S.  W.  426,  40  A.  S.  R.  795; 
1912B  736;  People  ▼.  Sullivan,  173  :K  State  v.  Shores,  31  W.  Va.  481,  7  S. 
Y.  122,  65  N.  E.  989,  93  A.  S.  E.  582  E.  413, 13  A.  S.  R.  875. 
and  note,  63  L.R.A.  353;  State  y.  Rob-      Note :  92  Am.  Dec.  665. 
bins,  123  N.  C.  730,  31  S.  E.  669,  68      8.  Note:  92  Am.  Dec.  665. 
A.  S.  R.  841;  Dill  v.  State,  35  Tex.      4.  Knox  v.  State,  164  Ind.  226,  73 
Crim.  240,  33  S.  W.  126,  60  A.  S.  R.  N.  E.  255,  108  A.  S.  R.  291,  3  Ann. 
37}  Wadkins  v.  State,  58  Tex.  Crim.  pas.  539;  State  v.  Bell,  27  Md.  675,  92 
110,  124  S.  W.  959, 137  A.  S.  R.  922.  "^^  ^^*'-  ^^  ^^  ^°^'>  ^****  ^-  ^"" 
21  Ann.  Cas.  556;  Dowdy  y   (Sm..  9  ff^'  ^i'J\\^^'}''  «•  ^  ""Vt 
Qrat   (Va.)   727,  60  aA.  Dec  314;  I' Vj^-^i ^f '  ^t^**  L^Sf!"*' ^ 
a*of« «  <ai,.^~>=  Qi  w  Vo  4D1   T  o  w    K.  L  474,  60  Am.  Dec.  96;  State  v. 
fi^il"  f  T^   l^Y'  '  BonknigM,  55  S.  C.  353,  33  S.  E.  451, 

xf  *      oo  A      ri      «en    ^«  *   a  t,    ^4  A.   S.  R.  751  and  note;  Rex  v. 

o«?**^\    «^-  ^i  ^'  ^  ^-  ®-  ®-  Hughes,  22  Ont  L.  Rep.  344  19  Ann 
9«1;  68  A.  S.  R.  843.  c^_  534 

18.  Note:  92  Am.  Dec.  661.  5.  garah  v.  State,  28  ICss.  267,  61 

19.  Little  V.  State,  60  Neb.  749,  84  Am.  Dee.  544  and  note;  State  v.  Nel- 
N.  W.  248,  51  L.R.A.  717.  son,  14  Rich.  L.  (S.  C.)  169,  94  Am. 

20.  Note:  92  Am.  Dec.  665.  Dec.  130. 

1.  State  V.  Abrahams,  6  la.  117,  71  Notes:  60  Am.  Dec.  322;  71  Am. 
Am.  Dec.  399;  State  v.  BeU,  27  Md.  Dec.  403;  92  Am.  Dec  664;  49  A.  S. 
675,  92  Am,  Dec  658  and  note.  R.  771. 
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there  is  possibility  of  prejudice  to  the  defendant.*  Where,  however, 
the  several  counts  have  been  inserted  in  good  faith  to  meet  the  evi- 
dence as  it  may  be  produced,  the  court,  exercising  an  enlightened 
and  humane  discretion,  should  refuse  to  compel  the  prosecution  to 
elect.'  And  where  different  counts  against  several  defendants  relate 
to  the  same  crime  and  charge  that  it  was  committed  by  them  either 
as  principals  or  accessories,  it  has  been  held  that  a  motion  to  require 
the  state  to  elect  upon  which  of  the  counts  it  will  rely  for  conviction 
is  addressed  to  the  discretion  of  the  trial  court.^ 

V.  Objections  to  Indictment  or  Information 

43.  Motion  to  Quash  or  Set  Aside. — ^The  practice  of  moving  to  quash 
an  indictment  or  information,  and  the  grounds  upon  which  such  a 
motion  may  be  made,  are  in  some  states  regulated  by  statute.*  In 
the  absence  of  such  statutory  regulations,  a  motion  to  quash  an  indict- 
ment can  be  granted  only  for  defects  apparent  on  the  record,  and 
not  for  extraneous  facts, ^"  and  matters  dehors  the  record  must  be 
set  up  by  plea  in  abatement.**  A  motion  to  quash  is  in  the  nature 
of  a  demurrer,  and,  though  filed  with  the  consent  of  the  court,  and 
after  a  plea  of  not  guilty  entered  but  not  withdrawn,  does  not  have 
the  effect  of  withdrawing  that  plea.**  The  motion  should  point  out 
the  particulars  wherein  the  indictment  or  information  is  defective.** 
When  made  on  the  ground  of  insufficiency,  the  motion  to  quash 
should  not  be  granted  in  a  doubtful  case,  but  only  when  the  insuffi- 
ciency of  the  indictment  is  so  palpable,  as  clearly  to  satisfy  the  pre- 
siding judge  that  a  verdict  thereon  would  not  authorize  a  judgment 
against  the  defendant**    It  should  be  granted,  however,  when  the 

6.  Note:  92  Am.  Dec.  663.  St.  105,  44  Am.  Dec.  112;  State  v. 

7.  State  V.  Jackson,  17  Mo.  544,  59  Watson,  20  E.  I.  364,  39  AtL  193,  78 
Am.  Dec.  281  and  note;  State  v.  Houx,   A.  S.  R.  871. 

109  Mo.  654, 19  S.  W.  35,  32  A.  S.  R.  Note:  48  A.  S.  E.  546. 

686;  Porath  v.  State,  90  Wis.  527,  63  To  the  contrary,  see  State  v.  Bow- 

N.  W.  1061,  48  A.  S.  R.  954.  man,  145  N.  C.  452,  59  S.  E.  74,  122 

Note:  60  A.  S.R.  40.  A.  S.  R.  464. 

8.  Tuttle  V.  People,  33  Colo.  243,  79  11.  State  v.  Thomas,  61  Ohio  St.  444, 
Pac.  1035,  3  Ann.  Cas.  513,  70  L.R.A.  56  N.  E.  276,  48  L.R.A.  459;  State  v. 
33.  Watson,  20  E.  I.  354,  39  AtL  193,  78 

Note :  92  Am.  Dec.  662.  A.  S.  E.  871. 

9.  State  V.  Longstreth,  19  N.  D.  268,  12.  State  v.  Eeeves,  97  Mo.  668,  10 
121   N.   W.   U14,   Apn.   Cas.   1912D   S.  W.  841, 10  A.  S.  E.  349. 

1317;  Eeed  v.  Territory,  1  Okla.  Crim.  13.  Goodson  v.  State,  29  Fla.  511, 10 

481,  98  Pac.  583,  129  A.  S.  E.  861;  So.  738,  30  A.  S.  R.  135. 

Childs  V.  State,  4  Okla.  Crim.  474, 113  14.  State  v.  Briggs,  74  Kan.  377,  86 

Pac.  545,  33  L.E.A.(N.S.)  563.  Pac.  447,  10  Ann.  Cas.  904,  7  L.Ejl. 

10.  Com.  V.  Hayden,  163  Mass.  453,  (N.S.)  278;  Com.  v.  Eastman,  1  Cnsh. 
40  N.  E.  846,  47  A.  S.  E.  468  and  note,  (Mass.)  189,  48  Am.  Dec.  596. 

28  L.EA.  318;  Com.  ▼.  Church,  1  Pa.       Note:  8  Eng.  Enl.  Cas.  133. 
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indictment  is  fatally  defective.**  A  defect  {^parent  on  the  face  of 
ibe  indictment,  but  which  doee  not  go  to  the  substance  thereof, 
may  be  reached  by  demurrer,  but  not  by  motion  to  quash.'*  If  an 
indictment  or  information  charges  entirely  distinct  offenses  in  sev- 
efal  counts,  this  is  a  defect  in  substance  for  which  the  court  may 
quash  it  on  motion,  but  it  is  otherwise  where  the  several  counts  are 
founded  on  the  same  transaction  and  are  varied  to  meet  the  proofs.*' 
And  when  there  are  several  counts  and  the  motion  is  general,  if  any 
count  is  good  the  motion  will  be  overruled.**  It  has  been  held  that 
when  there  is  only  one  count,  a  material  portion  of  the  indictment 
cannot  be  quashed,  leaving  the  remainder  of  the  allegation  to  stand 
intact,  since  the  accused  has  a  right  to  be  tried  on  the  indictment  as 
presented.**  A  motion  to  quash  is  generally  addressed  to  the  sound 
discretion  of  the  court,**  and,  on  refusing  to  quash  in  the  exercise 
of  his  discretion,  the  court  may  put  the  party  to  his  plea  or  demur- 
rer, or  leave  him  to  a  motion  in  arrest  of  judgment.*  There  may  be 
cases,  however,  in  which  it  is  the  imperative  duty  of  the  court,  on 
motion  of  the  defendant,  to  order  the  indictment  dismissed,  as  where 
the  defendant  is  not  brought  to  trial  within  a  period  prescribed  by 
statute,  and  no  good  cause  is  shown  by  the  prosecution  for  the  delay.* 
44.  Demurrer — ^At  common  law,  a  defendant  in  a  prosecution  for 
a  felony  might,  at  one  and  the  same  time,  enter  his  plea  of  not  guilty 
to  the  indictment  and  his  demurrer  to  the  sufficiency  thereof,  and 
upon  the  indictment  being  held  sufficient  in  law,  he  would  be  triable 
on  his  pending  plea  of  not  guilty,  just  as  if  no  demurrer  had  been 
interposed.*  In  accordance  with  the  general  rule  as  to  the  scope 
of  demurrers,*  it  is  only  where  the  defect  appears  upon  the  face  of 

16.  Goodaon  ▼.  State,  29  Fla.  611, 10  19.  Duty  v.  State,  54  Tex.  Grim.  613, 

So.  738,  30  A.  S.  B.  135;   State  v.  U4  S.  W.  817,  22  L.E.A.(N.S.)  469 

Beach,  147  Ind.  74,  46  N.  E.  146,  43  and  note.    See  however,  35  LJLA.  712 

N.  E.  949,  36  L.RJL  179;  State  v.  and  note,  as  to  the  right  to  enter  a  noU« 

Shippey,  10  Minn.  223,  88  Am.  Dec  prosequi  to  part  of  an  indictment. 

70  (not  signed  by  the  foreman  of  the  20.  Com.     v.     Eastman,     1     Cnsh. 

grand  jury).  (Mass.)  189,  48  Am.  Dec.  696;  State  v. 

Notes:  7  Ann.  Cas.  776  (nneertainty  Watson,  20  B.  I.  354,  39  Atl.  193,  78 

in  the  date  of  the  commission  of  the  of-  A.  S.  B.  871;  State  v.  Louanis,  79  Yt. 

fense) ;  8  Eng.  BoL  Cas.  133.  463,  65  AtL  532, 9  Ann.  Cas.  194. 

16.  Norton  ▼.  State,  72  Miss.  128, 16  Note :  74  A.  S.  B.  756. 

8o.  264, 18  So.  916,  48  A.  S.  R.  638.  1.  State  v.  Dayton,  23  N.  J.  L.  49, 

17.  Note:  68  Am.  Dec.  249.   And  see  63  Am.  Dec.  270. 

■apra,  par.  41.  2.  Ez  parte  Ford,  160  Cal.  334, 116 

18.  Dukes  V.  State,  11  Ind.  557,  71  Pac.  757,  Ann.  Cas.  1912D  1267,  35 
Am.  Dee.  370;  Com.  t.  Snell,  189  Mass.  LJIJL.(N.S.)  882. 

12,  76  N.  E.  76,  3  L.B.A.(N.S.)  1019;       8.  State  v.  Beeves,  97  Mo.  668,  10 
St  Lonis  V.  Gi^eman  Dairy  Co.,  190  S.  W.  841, 10  A.  S.  B.  349. 
Mo.  492,  89  S.  W.  617, 1  L.B.A.(N.S.)       Note:  8  Eng.  Bui.  Cas.  132. 
936.  4.  See  generally,  PucADnro. 
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an  indictnient  or  information  that  objection  may  be  tak«h  by  demur- 
rer; a  plea  of  abatement  will  be  necessary  if  the  defect  is  not  apparent 
on  its  face.*  An  objection  to  an  indictment  or  information  tiiat  the 
offense  charged  is  not  set  forth  with  sufficient  clearness  or  particu- 
larity toay  be  made  by  demurrer,*  though  when  the  indictment  ia 
fatally  defective  in  not  stating  facts  which  constitute  a  public  offense, 
objection  may  also  usually  be  taken  by  motion  to  quash,  or  motion 
in  arrest  of  judgment.'  So  it  has  been  held  that  objection  may  be 
raised  by  demurrer  that  an  indictment  was  not  signed  by  the  foreman 
of  the  grand  jury,*  and  for  uncertainty  in  the  allegation  as  to  the 
time  of  the  commission  of  the  offense.*  But  under  a  practice  which 
permits  a  demurrer  to  go  only  to  the  body  of  an  indictment  or 
information,  a  demurrer  will  not  reach  an  objection  that  an  inform 
mation  is  not  verified  as  the  law  requires.**  A  demurrer  to  an  indict- 
ment or  Information  must  specifically  point  out  the  objection  relied 
on,  and  it  will  not  be  sufficient  merely  to  state  in  the  language  of 
the  statute  relating  to  demurrers  in  criminal  actions  that  the  indict- 
ment or  information  does  not  substantially  conform  to  the  code  of 
criminal  procedure.**  A  general  demurrer  to  an  entire  indictment 
containing  several  counts,  one  of  which  is  good,  cannot  be  sustained,*' 
but  it  has  been  held  that  a  general  demurrer  to  each  count  by  enumer- 
ation amounts  to  a  separate  demurrer  to  every  count.** 

45.  Motion  in  Arrest  of  Judgment. — ^In  some  states  a  motion  iii 
arrest  of  judgment  can  be  made  only  on  the  groimds  prescribed  by 
statute.**  In  the  absence  of  statute,  a  judgment  can  be  arrested  only 
for  error  appearing  on  the  face  of  the  record,**  and  an  objection 
which  must  be  established  by  extrinsic  proof  is  not  a  good  ground 
for  a  motion  in  arrest,**  such,  for  instance,  as  the  illegality  of  the 

5.  State  V.  Vincent,  91  Md.  718,  47       11.  State  ▼.  Longstreth,  19  N.   D. 
Atl.  1036,  52  L.R.A.  83.  268, 121  N.  W.  1114,  Ann.  Cas.  1912D 

6.  Kellenbeck  v.  State,  10  Md.  431,  1317. 

69  Am.  Dec.  166;  Keller  v.  State,  12  12.  Ingram  v.  State,  39  Ala.  247,  84 

Md.  322,  71  Am.  Dec.  596;  Blum  v.  Am.    Dec.    782.    And   see   People   v. 

State,   94   Md.    375,   51   Atl.    26,   56  Rosenheimer,  209  N.  Y.  115, 102  N.  E. 

L.R.A.  322;  People  v.  Grutz,  212  N.  530,  Ann.  Cas.  1915A  161,  46  L.R.A. 

Y.  72, 105  N.  E.  843,  Ann.  Cas.  1915D  (N.S.)  977. 

167,  L.R.A.1915D  229;  Childs  v.  State,  13.  State  v.  Peet,  80  Vt  449,  68  Atl. 

4  Okla.  Crim.  474,  113  Pae.  545,  33  661, 130  A.  S.  R.  998, 14  L.R.A.(N.S.) 

L.R.A.(N.S.)   563;  State  v.  Bruce,  5  677. 

Ore.  68,  20  Am.  Rep.  734.  14.  State  v.  TuUy,  31  Mont.  365,  78 

Note:  48  A.  S.  R.  546.  Pac.  760,  3  Ann.  Cas.  824;  State  v. 

7.  See  supra,  par.  43;  infra,  par.  45.  Kent,  5  N.  D.  516,  67  N.  W.  1052,  35 

8.  State  V.  Shippey,  10  Minn.  223,  L.R.A.  51& 

88  Am.  Dec,  70  and  note.  15.  State  v.  Creight,  1  Brev.  (S.  C.) 

9.  Note:  7  Ann.  Cas.  776.  169,  2  Am.  Dec.  656. 

10.  State  V.  Kent,  5  N.  D.  516,  67       Note:  77  Am.  Dec.  278. 

N.  W,  1052,  35  L.R.A.  518.  16.  State  v.   Washington,  104  La. 
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grand  jury  which  presented  the  indictment,*'  or  that  the  amend- 
ment of  a  defect  in  an  indictment  was  made  after  bill  found.*^  A, 
motion  in  arrest  of  judgment  presents  only  the  question  of  the  suffi- 
ciency of  the  indictment  or  information,**  and  can  be  sustained  only 
when  all  that  is  alleged  may  be  true,  and  yet  the  person  convicted 
not  have  committed  any  offense ;  that  is,  a  motion  in  arrest  cannot 
be  granted  when  the  indictment  or  information  states  facts  consti- 
tuting a  public  offense,  though  it  may  be  insufficient  in  matter  of 
form  or  fullnesB.**  Judgment  will  not  be  arrested  after  conviction 
for  defects  which  woiild  be  fatal  to  an  indictment  upon  demurrer, 
if  they  are  such  as  are  aided  by  a  verdict ;  *  aad  if  one  count  in  an 
indictment  is  good,  a  motion  in  arrest  cannot  prevail.*  But  an 
uncertainty  in  the  date  of  the  commission  of  the  offense  chargied  hte 
been  held  fatal  on  a  motion  in  arrest  of  judgment.*  Where  proper 
grounds  therefor  exist  a  motion  in  arrest  of  judgment  may  be  made 
for  the  first  time  in  the  appellate  court.* 

46.  Time  and  Method  of  Objection  to  Duplicity. — ^It  is  the  almost 
'  universal  rule  that  an  objection  to  an  indictment  or  information 
on  account  of  duplicity  must  be  made  before  plea.  Such  an  objec- 
tion may  be  raised  by  demurrer,  either  general  or  special,  accor(}ing 
to  the  practice  in  the  particular  jurisdiction,*  and  in  some  states 
the  objection  if  not  so  taken  is  waived.*  In  others,  however,  it  may 
also  be  taken  by  a  motion  to  quash.'  The  propriety  of  a  motion  to 
compel  an  election  of  offenses  or  counts  is  treated  elsewhere  in  this 
aiticle.*  Generally  speaking,  duplicity  is  cured  by  verdict,'  and 
consequently  an  objection  to  an  indictment  on  this  ground  cannot 
ordinarily  be  raised  for  the  first  time  after  verdict  by  motion  in 

443,  29  So.  55,  81  A.  S.  R.  141;  State  68,  20  Am.  Rep.  734.    And  see  infra, 

V.  Ciei^t,  1  Brev.  (S.  C.)  169,  2  Am.  par.  55. 

Dee.  656.  2.  State  v.  Downer,  8  Vt.  424,  30 

17.  State  V.  Carver,  49  Me.  588,  77  Am.  Dec.  482. 

Am.  Dec.  275  and  note.  3.  Note:  7  Ann.  Cas.  775. 

18.  State  V.  Creight,  1  Brev.  (S.  C.)  4.  State  v.  Marsh,  134  N.  C.  184,  47 
169,  2  Am.  Dec.  656.  S.  E.  6,  67  L.R.A.  179. 

19.  State  V.  Carver,  49  Me.  588,  77  5.  Notes:  49  L.R.A.(N.S.)  454;  10 
Am.  Dec.  275.  Ann.  Cas.  1004. 

20.  State  v.  Beach,  147  Ind.  74,  46  g.  due  v.  State,  78  Miss.  661,  29 

S„^o^t^'  *^o^-  ^-  ^\.^^JiH4  So.  516,  84  A.  S.  R.  643;  Childs  v. 
179;  State  V   Carver,  49  Me.  588,  77  Q^^     4  q^I^    c^m.  474,  113  Pac. 

^  Sr-A^^k^'^.^QV-p'^*'''  ^%^S-  545,  33  L.R.A.(N.S.)  563. 

S,'l^C^^VaLVml8^S  ,Not.:    49   W.(N.S.)    454;    10 

Dec.  596;  Korab  v.  State,  93  Neb.  66,  Ami.  Cas.  1005.                    „    ^,  „ 

139  N.  W.  717,  L.R.A.1915B  83;  State  7.  Irvm  v.  State,  52  Fla.  61,  41  So. 

V.  Crank,  2  Bailey  (S.  C.)  66,  23  Am.  785,  10  Ann,  Cas.  1003. 

Dec.  117!  Note:49L.R.A.(N.S.)  454. 

1.  State  V.  Carver,  49  Me.  588,  77  8.  See  supra,  par.  42. 

Am.  Dec.  275;  State  v.  Brace,  5  Ore.  9.  See  infra,  par.  55.               . 
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arrest  of  judgment, *°  thou^  such  a  motion  has  been  allowed  in 
,  some  cases  after  a  general  verdict  when  one  count  charges  two  offenses, 
distinct  in  kind  and  requiring  distinct  punishments.^^ 

47.  Impeachment  of  Indictment  by  Grand  Juror.— ^ust  how  far  it  is 
competent  for  grand  jurors  to  testify  concerning  proceedings  before 
them  has  been  variously  decided,*'  but  it  is  a  well  settled  rule  founded 
on  public  policy  that  the  testimony  of  a  member  of  a  grand  jury 
is  not  competent  to  impeach  an  indictment  which  they  have  found,** 
and  the  authorities  generally  concur  in  holding  that  the  juror  will 
not  be  permitted  to  state  how  he  or  any  member  of  the  grand  jurj' 
voted,  or  the  opinion  expressed  by  his  fellows  or  himself,  or  the 
individual  action  of  any  juror  in  regard  to  the  subject  matter  before 
them.**  It  cannot  be  shown  by  the  members  of  a  grand  jury  that 
their  finding  was  on  insufficient  evidence,**  or  that  the  indictment 
was  found  without  any  evidence,**  nor  can  grand  jurors  impeach 
an  indictment  by  testifying  as  to  what  was  said  by  the  prosecuting 
attorney  while  advising  them.*'  In  view  of  the  foregoing  principles,, 
the  courts  of  many  of  the  states  have  adhered  to  the  rule  that  after 
an  indictment  has  become  a  part  of  the  records  of  the  court,  members 
of  the  grand  jury  will  not  be  permitted  to  testify  as  to  whether  the 
requisite  number  of  grand  jurors  concurred  in  finding  the  same,** 
though  the  contrary  view  is  not  without  the  support  of  very  respectable 
authority.**  It  has  been  suggested,  however,  that  while  a  grand 
juror  cannot  be  permitted  to  impeach  the  indictment  collaterally  in 
the  matter  of  the  number  who  concurred  in  its  finding,  yet  such 
testimony  may  be  received  on  a  direct  attack  by  motion  to  set  it 

10.  Irvin  v.  State,  52  Fla.  51,  41  So.  S.  R.  267;  Hooker  v.  State,  98  Md. 
786, 10  Ann.  Caa.  1003  and  note;  State  145,  56  Atl.  390,  1  Ann.  Cas.  644  and 
V.  Armstrong,  106  Mo.  395,  16  S.  W.  note;  State  v.  Broughton,  29  N.  C.  96, 
604,  27  A.  S.  R.  361,  13  L.R.A.  419.       45  Am.  Dec.  507;  Gordon  v.  Com.,  92 

Note:  49  L.R.A.(N.S.)  456.  Pa.  St.  216,  37  Am.  Rep.  672. 

11.  Notes:  49  L.R.A.(N.S.)  457;  10  15.  People  v.  Hulbut,  4  Denio  (N. 
Ann.  Cas.  1005.  Y.)  133,  47  Am.  Deo.  244. 

12.  Hooker  v.  State,  98  Md.  145,  56  Notes:  16  Am.  Deo.  282;  20  Ann. 
AtL  390,  1  Ann.  Cas.  644  and  note.  Cas.  48. 

For  a  full  discussion  of  the  extent  16.  People  v.  Miller,  264  HL  148, 

to  which  a  grand  juror  is  bound  by  106  N.  E.  191,  Ann.  Cas.  1915B  1240. 

his  oath  to  keep  secret  the  proceedings  Note:  20  Ann.  Cas.  48. 

of  the  grand  jury,  see  Grand  Juhy,  17.  United  States  v.  Tallmadge,  14 

vol.  12,  p.  1037  et  seq.  N.  M.  293,  91  Pac  729,  20  Ann.  Cas. 

13.  United  States  v.  Tallmadge,  14  46. 

N.  M.  293,  91  Pac.  729,  20  Ann.  Cas.       18.  Gitchell  v.  People,  146  111.  175, 

46  and  note.  33  N.  E.  757,  37  A.  S.  E.  147;  Hooker 

Note:  1  Ann.  Cas.  649.  v.  State,  98  Md.  145,  56  Atl.  390,  1 

14.  Atwell    V.    United    States,    162  Ann.  Cas.  644  and  note. 

Fed.  07,  89  C.  C.  A.  97, 15  Ann.  Cas.       Note:  16  Am.  Dec.  281,  283. 
263, 17  L.R.A,(N.S.)  1049;  Jenkins  v.       19.  Notes:  16  Am.  Dec.  281,  283; 
SUte,  35  Fla.  737,  18  So.  182,  48  A.  1  Ann.  Cas.  649. 
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a8ide,^*and  where  a  presentment  charges  an  offense  which  could 
not  be  charged  upon  the  knowledge  or  observation  of  the  grand  jury, 
but  upon  evidence  taken  before  them  on  another  complaint,  it  has 
been  held  that  a  grand  juror  may  testify,  on  the  hearing  of  a  motion 
to  quash  the  indictment,  as  to  what  influenced  the  grand  jury  in 
making  the  presentment.* 

48.  Constitution  and  Organization  of  Grand  Jury;  Presence  of 
Others  than  Grand  Jorors. — ^The  constitution  and  organization  of  a 
grand  jury,  and  the  time  and  manner  of  making  objection  to  its 
organization  is  fully  discussed  elsewhere,  sa  is  the  general  rule  as 
to  the  secrecy  of  the  investigations  and  deliberations  of  a  grand  jury, 
and  the  propriety  and  effect  of  the  presence  of  others  than  the  grand 
jurors  during  their  proceedings." 

49.  Sufficiency  and  Competency  of  Evidence  Before  Grand  Jury. — 
It  is  the  general  rule  that  the  court  will  not  inquire  whether  there 
was  sufficient  evidence  before  the  grand  jury  on  which  to  find  the 
indictment,'  though  a  contrary  view  obtains  in  some  jurisdictions.* 
In  accordance  with  the  well  recognized  rule  that  a  grand  jury  ought 
to  receive  only  competent  legal  evidence,  it  seems  in  some  jurisdic- 
tions that  the  court  may  inquire  into  the  legality  of  the  evidence 
before  the  grand  jury,  and  if  it  is  found  to  have  been  plainly  illegal 
and  incompetent  as  a  whole,  the  indictment  may  be  quashed.*  This 
practice  finds  some  support,  inferentially,  in  the  cases  holding  that 
an  indictment  cannot  be  quashed  merely  on  the  ground  that  there 
was  some  illegal  evidence  before  the  grand  jury,  where  there  was 
also  other  and  legal  evidence,  as  this  seems  to  imply  that  the  court 
has  the  power  to  inquire  into  the  legality  of  the  evidence  before  that 
body,  upon  a  motion  to  quash  the  indictment.*  In  many  other 
jurisdictions,  the -law  does  not  permit  the  court  to  go  behind  an  indict- 
ment to  inquire  into  the  evidence  considered  by  the  grand  jury  to 
consider  whether  it  rests  in  whole  or  in  part  on  incompetent  evi- 
dence.'   The  fact  that  the  witnesses  heard  by  the  grand  jury  were 

2Q.  Low's    Case,    4    Greenl.    (Me.)  Note:  28  L.B.A.  324. 

439,  16  Am.  Dec.  271;  People  v.  Hul-  4.  People  v.  Sexton,  187  N.  T.  495, 

but,  4  Denio  (N.  T.)  133,  47  Am.  Dec  80  N.  E.  396,  116  A.  S.  B.  621. 

244.  Note:  1  Ann.  Cas.  842. 

1.  Com.  V.  Green,  126  Pa.  St.  531,  5.  Notes:  28  L.EJL.  318;  47  L.R.A. 
17  Atl.  878, 12  A.  S.  E.  894.  (N.S.)  1207. 

2.  See  Grakd  JimT,  toL  12,  p.  1014  6.  Holt  v.  United  States,  218  U.  S. 
et  seq.  246,  31  S.  Ct.  2,  54  U.  S.   (L.  ed.) 

3.  In  re  Kennedy,  144  Cal.  634,  78  1021,  20  Ann.  Cas.  1138. 

Pao.  34, 103  A.  S.  R.  117, 1  Ann.  Caa.  Note:  47  L.R.A.(N.S.)  1209. 

840  and  note,  67  L.R.A.  406;  Lee  ▼.  7.  Meroer  v.  State,  40  Fla.  216,  24 

State  (Tex.)  148  S.  W.  567,  40  L.R.A.  So.  154,  74  A.  S.  R.  135;  State  v. 

(N.S.)  1132;  Noll  v.  Dailey,  72  W.  Va.  Dayton,  23  N.  J.  L.  49,  53  Am.  Dec. 

620,  79  S.  E.  668,  47  L.EA.(N.S.)  270;  People  v.  Sexton,  187  N.  Y.  495, 

1207  and  note.  80  N.  E.  396, 116  A.  S.  R.  621;  State 
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QOt  swotn  is  generally  considered  fatal  to  the  indictment,^  unless  a 
statute  prescribes  the  grounds  on  which  an  indictment  may  be  set 
aside  and  this  is  not  one  of  them.*  An  indictment  will  not  be 
quashed,  however,  on  the  ground  that  it  fails  to  show  that  any  of 
the  witnesses  before  the  grand  jury  were  sworn,  but  the  fact  that 
the  witnesses  were  not  sworn  must  be  established  by  proof  offered 
by  the  defendant.*"  The  court  may  consider  whether  the  person 
accused  was  compelled  to  testify  against  himself,  but  as  indictment 
will  not  be  quashed  on  the  ground  that  the  accused  gave  self -incrim- 
inating evidence  before  the  grand  jury  if  he  testified  without  claiming 
his  constitutional  privilege,  and  this  is  so  though  he  was  not  cau- 
tioned before  testifying,  where  it  does  not  appear  that  at  the  time 
he  was  charged  with  or  suspected  of  the  crime  naxaed  in  the  indict- 
ment.** On  the  other  hand,  where  a  person  in  custody  charged 
with  crime  is  compelled  over  his  objection  to  give  testimony  before 
the  grand  jury  which  is  made  the  basis  of  an  indictment  against  him, 
the  indictment  should  be  quashed.** 

50.  Variance. — It  is  the  well  established  general  rule  that  to  make 
a  variance  between  allegations  in  an  indictment  or  information  and 
the  proof  fatal,  it  must  be  material  and  prejudicial,**  and  this  rule  is 
emphasized  in  some  jurisdictions  by  statute.**  The  chsurge  of  vari- 
ance, to  be  sustained,  must  have  reference  to  some  matter  essential 
to  the  indictment  or  information,  and,  in  general,  the  descriptive 
averments  of  the  mode  in  which  an  offense  has  been  committed  are 

V.  Boyd,  2  HiU  L.  (8.  C.)  288,  27  v.  Lloyd,  152  Wis.  24, 139  V.  W.  514, 

Am.  Dec.  376;  State  v.  Woodrow,  58  Ann.  Cas.  1914C  415  and  note. 

W.  Va.  527,  52  S.  E.  545, 112  A.  S.  R.  Notes:   28  L.R.A.   318;  47  L.E.A. 

1001,  6  Ann.  Cas.  180,  2  L.R.A.(N.S.)  (N.S.)  1207;  6  Ann.  Cas.  606. 

862;  Noll  v.  Dailey,  72  W.  Va.  520,  Generally   as   to-  the   power   of   a 

79  S.  E.  668,  47  L,R.A.(N.S.)   1207  grand  jury  to  compel  witnesses  to  at- 

and  note.  tend  and  testify,  see  Gband  Jury,  vol. 

Notes:  74  A.  S.  R.  14d;  28  L.R.A.  12,  p.  1036  et  seq. 

318.  IS.  Greer  ▼.  State,  50  Ind.  267,  19 

8.  Note:  28  L.R.A.  320.  Am.   Rep.  709;   Clark  v.   State,   100 

9.  State  V.  EastOn,  113  la.  516,  85  Miss.  751,  57  So.  209,  Ann.  Cas.  1914A 
N.  W.  795, 86  A.  8.  R.  389,  reversed  on  463,  38  LJRA.(N.S.)  187;  State'  v. 
another  point  in  188  V;  S.  220,  23  S.  Crean,  43  Mont  47, 114  Pae.  603,. Ann. 
a.  288,  47  U.  S.  (L.  ed.)  452.  Cas.  1912C  424;  Miller  v.  People,  52 

10.  State,  v.  Sultan,  142  N.  C.  569,  N.  Y.  304,  11  Am.  Rep.  706;  People 
54  S.  E.  841,  9  Ann.  Cas.  310.  v.  Formosa,  131  N.  Y.  478,  30  N.  E. 

Hi  State  V.  Dunican,  78  Vt.   364,  492,  27  A.  S.  R.  612;  State  v.  John- 

63  Atl.  ?25,  112  A.  S.  R.  922,  6  Ann.  son,  58  Ohio  St.  417,  51  N.  E.  40,  65 

Caa.    602   and'  note,   4   L.R.A.(N.S.)  A.  S.  R.  769;  State  v.  Kobe,  20  Wis. 

1144.    .'■■■(...:■  217,  91  Am.  Dec.  390. 

Notte:..28  L.R.A.  318;  Ann.  Cas.  14.  State  v.  Dale,  141  Mo.  284,  42 

1914C  418.  S.  W.  722,  64  A.  S.  R.  513;  State  V. 

12.  State  v.. Pence,  173  Ind.  99,  89  Jackson,  221  Mo.  478,  120  S.  W.  66, 

N.  E.  488,  140  A.  S.  R.  240,  20  Ann.  133  A,  S.  R»  477.  . 
Caa,  1180,  25  L.R.A.(N.S.)  818;  State 
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not  required  to  be  strictly  proved,  if  in  substance  the  evidence  sup- 
ports the  allegations,^*  though  it  has  been  held  that  where  a  person 
or  thing  necessary  to  be  mentioned  in  an  indictment  is  described 
with  circumstances  of  more  particularity  than  is  requisite,  those  cir- 
cumstances must  be  proved  as  alleged,  otherwise  it  would  not  appear 
that  the  person  or  thing  is  the  same  described.*'  The  time  at  which 
an  offense  is  charged  to  have  been  committed  is  not  material,  and 
does  not  raise  a  variance,  unless  time  is  of  the  essence  or  gist  thereof.*' 
In  the  case  of  a  written  instrument  which  purports  to  be  set  forth 
in  haec  verba,  a  mere  verbal  or  literal  variance  cannot  be  considered 
material,**  though  where  the  figures  or  date  constitute  matters  of 
description,  a  variance  is  fatal.*®  So  where  words  are  the  gist  of 
an  offense,  the  words  themselves  must  be  alleged,  but  only  the  sub- 
stance need  be  proved,  and  a  variance  in  a  word,  or  in  several  words, 
where  the  sense  is  not  in  any  degree  changed,  is  not  fatal.**  The 
variance  in  or  the  omission  of  the  middle  name  of  a  person  is  imma- 
terial,* but  if  the  name  of  a  person,  necessary  to  be  referred  to,  is 
alleged  to  be  to  the  grand  jurors  unknown,  and  it  appears  that  the 
name  could  have  been  easily  ascertained,  this  has  been  held  to  be  a 
fatal  variance.*' 

51.  Rule  of  Idem  Sonans. — ^The  rule  of  idem  sonans  applies  to 
criminal  as  well  as  to  civil  proceedings.*  Slight  variations  in  orthog- 
raphy have  sometimes  been  held  fatal  and  sometimes  not,  but  it 
may  be  stated  as  the  general  rule  deducible  from  the  modem  deci- 
sions that  where  the  name  as  written  in  the  indictment  may  be  pro- 
nounced in  the  same  way  as  the  name  given  in  the  evidence,  although 
such  may  not  be  the  strictly  correct  pronunciation,  the  variance  wUl 
not  be  regarded  as  fatal,  unless  the  variant  orthography  be  such  as 
would  be  likely  to  mislead  the  defendant  in  preparing  his  defense.* 

15.  State  V.  Biddle,  245  Mo.  451,  A.  1^.  R.  19;  State  v.  Street,  1  N.  C. 
150  S.  W.  1044,  Ann.  Caa.  1914A  884,  186,  1  Am.  Dec.  589;  Com.  v.  GU- 
43  L.R.A.(N.S.)  150;  State  v.  Dame,  Icspie,  7  Serg.  &  R.  (Pa.)  469, 10  Am. 
11  N.  H.  271,  35  Am.  Dec.  495.  Dee.  475. 

16.  State  v.  Newland,  7  la.  242,  71  20.  Dyer  v.  State,  99  Ga.  20,  25  S. 
Am.  Dec.  444;  Com.  v.  Magowan,  1  E.  609,  59  A.  S.  R.  228. 

Mete.  (Ky.)  368,  71  Am.  Dee.  480.  1.  People  v.  Lake,  110  N.  Y.  61,  17 

Note:  59  A.  S.  R.  231.  N.  E.  146,  6  A.  S.  R.  344  and  note. 

17.  Dill  V.  People,  19  Colo.  469,  36   And  see  snpra,  par.  28. 

Pac  229,  41  A.  S.  R.  254  and  note;  2.  McCloy  v.  State,  47  Tex.  dim. 

Conner  v.  State,  25  Qa.  515,  71  Am.  124,  80  S.  W.  524, 122  A.  S.  R.  678. 

Dec  184.    And  see  snpra,  par.  26.  8.  As  to  the  application  of  the  rule 

18.  People  V.  Baker,  100  Cal.  188,  in  court  proceedings,  see  Nahiss. 

34  Pac.  649,  38  A.  S.  B.  276;  May  v.  4.  Barnes  v.  People,  18  111.  52,  65 
State,  14  Ohio  461,  45  Am.  Dec.  548  Am.  Dec.  699  and  note;  Wilkerson  v. 
and  note.  State,  13  Mo.  91,  53  Am.  Dec.  137  and 

19.  Dill  V.  People,  19  Colo.  469,  36  note;  State  v.  Patterson,  24  N.  C.  346, 
Pae.  229,  41  A.  S.  B.  254;  Haupt  v.  38  Am.  Deo.  699;  State  v.  White,  34 
State.  108  Ga.  53,  34  S.  E.  313,  75  S.  C.  59, 12  Si  E.  661,  27  A.  S.  R.  783. 
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Or,  as  the  rule  has  been  sometimea  stated,  if  two  names  may  be 
sounded  alike  without  doing  violence  to  the  power  of  the  letters  found 
in  the  variant  orthography,  the  variance  is  immaterial.'  Identity  of 
sound  may  be  regarded  as  a  surer  method  of  designating  names  Uian 
mere  identity  in  the  orthography.*  As  illustrating  the  application  of 
the  rule  it  has  been  held  that  the  following  are  idem  sonans,  Sarah 
Staunton  and  Sarah  Stanton ; '  Benani  May  Scurlock  and  Benoni 
May  Scurlock; '  Dove  Smith  and  Dave  Smith;  •  Edmond  Bolden  and 
Ed.  Bolen ;  **  Dugald  Mclnnis  v.  Dougal  McGinnis ;  **  Canada  McCut- 
chen  and  Kennedy  McCutchen ;  **  Edmindson  and  Edmundson ;  " 
Hutson  and  Hudson,^*  and  Diadema  and  Deadema.**  But  the  names 
Hite  and  Hyde  have  been  held  not  to  be  idem  sonans.**  With  respect 
to  the  names  Donald  and  Donnel,  it  has  been  said  that  even  if  it  be 
a  fact  that  the  two  names  are  ordinarily  pronounced  so  nearly  alike 
as  not  to  be  distinguishable,  it  is  a  fact  that  the  court  could  not 
judicially  know.*'  And  when  a  name  was  written  in  an  indictment 
as  Fraude  while  the  proper  spelling  was  Freude,  and  expert  evidence 
showed  a  wide  difference  in  sound  in  pronoimcing  the  two  words, 
it  was  held  that  the  question  of  variance  or  no  variance  in  such 
names  should  be  submitted  to  the  jury,  with  proper  instructions 
explanatory  of  the  rule  of  idem  sonans.** 

VI.  Waivee  of  Defects  and  Effect  of  Verdict 

52,  Waiver  of  Defects  and  Objections — By  pleading  generally  to 
an  indictment  or  information,  it  is  usually  held  that  the  defendant 
admits  its  genuineness,  and  waives  all  matters  that  should  have  been 
pleaded  in  abatement.**  Thus  a  plea  of  not  guilty  is  an  admission 
that  the  name  by  which  tbe  accused  is  indicted  is  his  true  name  and 

Notes:  50  A.  S.  R.  870;  100  A.  S.  11.  Barnes  v.  People,  18  Dl.  52,  65 

B.  337.  Am.  Dec.  699  and  note. 

6.  Pitsnogle  v.  Com.,  91  Va.  808,  22  12.  State  v.  White,  34  S.  C.  59,  12 

S.  E.  351,  50  A.  S.  R.  867.  S.  E.  661,  27  A.  S.  R.  783. 

Note:  82  A.  S.  R.  291.  13.  Edmundson    v.    State,    17   Ala. 

6.  Rowan  v.  State,  57  Tex.  Crim.  179,  52  Am.  Dec.  169. 

625,  124  S.   W.  668,  136  A.   S.  B.  !*•  Note:  53  Am.  Dec.  137. 

1005.  16.  State  v.  Patteraon,  24  N.  C.  346, 

Note:  82  A.  S.  R.  291.  ^if^o.^*®""  ®wir  «o  aj,   <mi 

■7  i>..^_i..  »   Q«««-  09K  Til   o9ft   (tn       !»•  State  V,  WiUiamB,  68  Ark.  241, 

N   F    W   IM  A^T  R   19?  1? Ant    ^^  S.  W.  792,  82  A.  S.  R.  288. 

N.  E.m,  126  A.  S.  R.  197,  14  Ann.       j^  Donnel  v.  United  States,  Monia 

„   S.  «    .      .„  m        ^  .        (la-)  141, 39  Am.  Dec.  457. 

8.  Rowan  v.  State,  57  Tex.   Cnm.       Note-  100  A    S    R   337 

626, 124  S.  W.  668,  136  A.  S.  R.  1005.       ig.  Weitzel  v.  Stet^,  28  Tex.  App. 

9.  Smith  V.  State,  52  Tex,  Crim.  344,  623, 13  S.  W.  864, 19  A.  S.  R.  855. 
106  S.  W.  1161,  15  Ann.  Cas.  357.  Note:  27  A.  S.  R.  785. 

10.  Pitsnogle  v.  Com.,  91  Va.  808,       19.  State  v.  Carver,  49  Me.  588,  77 
22  S.  E.  351,  50  A,  S.  R.  867,  Am.  Dec.  275. 
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a  waiver  of  the  fact  that  it  is  a  misnomer,***  and  by  such  plea  the 
defendant  waives  such  insuflfidency  of  manner  and  form  as  amounts 
merely  to  a  defective  statement  of  an  accusation  against  him,*  or 
that  Uie  names  of  witnesses  have  not  been  indorsed  on  the  indict- 
ment.* So  it  is  usually  hdd  that  statutes  requiring  the  service  of 
a  copy  of  an  indictment  or  information  on  the  defendant  are  not 
jurisdictional  but  merely  grant  privileges  which  may  be  waived,  and 
that  a  defendant  waives  his  right  to  insist  on  compliance  with  such 
a  statute  by  pleading  and  going  to  trial  without  objection,*  and  that 
defects  in  the  copy  of  an  indictment  served  may  likewise  be  waived 
by  going  to  trial  without  objection.*  An  unverified  or  defectively 
verified  information  is  generally  considered  sufficient  for  all  pur- 
poses, except  as  a  basis  of  a  warrant  for  the  arrest  of  the  defendant, 
and  as  the  requirements  as  to  verification  are  intended  for  the  personal 
benefit  of  the  defendant,  a  failure  to  verify  as  required  is  not  a 
jurisdictional  matter,  and  a  defendant  arrested  under  a  warrant  issued 
upon  an  unverified  or  defectively  verified  information,  by  voluntarily 
allowing  the  case  to  proceed  without  first  duly  objecting  to  the  infor- 
mation or  warrant,  gives  the  court  actual  jurisdiction  of  his  person, 
and  waives  the  itregialarity.'  The  waiver  may  be  shown  by  plead- 
ing to  the  information  without  moving  to  quash  or  set  it  aside,*  or 
by  voluntarily  entering  into  a  recognizance  for  an  appearance  with- 
out objecting  to  the  want  of  a  verification.^  It  has  been  held  that 
an  objection  by  one  arrested  and  imprisoned  that  an  indictment  or 
information  was  not  filed  within  the  time  prescribed  by  statute  comes 
too  late  when  an  information  has  in  fact  been  filed  before  the  defend- 
ant moves  for  his  dismissal.* 

20.  Verberg  v.  State,  137  Ala.  73,  W.  869,  6  Ann.  Cas.  954;  In  re  TaUey, 

34  So.  848, 97  A.  S.  R.  17.  4  Okla.  Crim.  398,  112  Pac.  36,  31 

1.  Cnil  v.  People,  53  Colo.  678, 127  LJl.A.(N.S.)  806  and  note  (overrnling 
Pae.  951,  Ann.  Cas.  1914B  171;  State  Salter  v.  State,  2  Okla.  Crim.  464, 102 
▼.  LonaniB,  79  Yt  463,  65  Atl.  632,  &  Pac.  719, 139  A.  S.  R.  935,  25  L.R  A. 
Ann.  Caa.  194.  (N.S.)  60,  in  so  far  as  it  is  in  oonfliot 

2.  McKinney  v.  People,  2  Oilman  with  the  holding  in  the  ease  at  bar). 
(HI.)  540,  43  Am.  Dee.  65.  Notes:  31  L.RA.(N.S.)  80S;  LJtJL 

8.  Davidson  v.  State,  108  Ark.  191,  1916B  653;  7  Ann.  Cas.  983. 

158  S.  W.  1103,  Ann.  Cas.  1916B  436;  6.  Weeks  v.  United  States,  216  Fed. 

Parker  v.  People,  13  Colo.  156,  21  292,  132  G.  C.  A.  436,  L.B.Aa915B 

Pae.  1120,  4  LJI.A.  803;  McKinney  661  and  note;  Emery  v.  State,  78  Neb. 

▼.  People,  2  Oilman  (DL)  540,  43  Am.  547,  111  N.  W.  374,  9  LJl_A..(N.S.) 

Dee.  66.  1124;  In  re  Talley,  4  Okla.  Crim.  398, 

Note:  Ann.  Caa.  1913D  1099.  112  Pao.  36,  31  L.RA.(N.S.)  805  and 

And  see  snpra,  par.  8.  note. 

4.  Note:  Ann.  Oas.  1913D  1099.  7.  Note:  31  I.JLA.(N.S.)  805. 

5.  Cnri  V.  People,  53  Colo.  578,  127  8.  State  v.  Lorenry,  59  Wash.  308, 
Pac  961,  Ann.  Cas.  1914B  171;  State  109  Pac.  1064,  Ann.  Cas.  1912B  153. 
T.  Montgomery,  181  Mo.  19,  79  S.  W.  Notes:  66  Ii.R.A.  615;  3  Ann.  Caa. 
693,  67  L.RJL.  343,  2' Ann.  Cas.  261;  1069. 

State  V.  Temple,  194  Mo.  237,  92  S. 

R.  C.  L.  XIV.— 14.  200 
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53.  Conviction  of  Less  or  Other  Offense  than  That  Charged. — It 
was  a  rule  at  common  law,  and  is  now  the  general  practice,  that  when 
an  indictment  charges  an  offense  which  includes  within  it  another 
less  offense,  or  one  of  a  lower  degree,  the  defendant,  though  acquitted 
of  the  higher  offense,  may  be  convicted  of  the  less.*  The  statement 
of  the  rule  indicates  that  it  always  implies  that  the  lesser  offense  is 
included  in  the  higher  crime  with  which  the  accused  is  specifically 
charged,*"  and  the  averment  of  the  indictment  describing  the  manner 
in  which  the  greater  offense  was  committed  must  contain  allegations 
essential  to  constitute  a  charge  of  the  lesser.**  The  above  general 
rule  was,  however,  subject  at  common  law  to  the  qualification  that 
under  an  indictment  for  a  felony  the  accused  could  not  be  convicted 
of  a  misdemeanor.  The  reason  for  this  qualification  was  that  a  per- 
son charged  with  a  misdemeanor  was  entitled  to  certain  privileges 
not  accorded  to  a  person  indicted  for  a  felony.**  This  common 
law  modification  has  never  been  in  force  in  most  of  the  states,*'  and 
in  some  has  been  expressly  abrogated  by  statute.**  Though  it  has 
been  held  in  some  of  the  old  cases  that  when  a  misdemeanor  is  charged 
as  a  felony,  and  there  is  conviction  on  the  indictment,  judgment  may 
be  given  as  for  a  misdemeanor,  it  is  established  by  the  modem  authori- 
ties, that  the  indictment  in  such  case  is  bad,  and  that  the  judgment 
must  be  altogether  arrested.*'     A  person  cannot,  however,  be  con- 

9.  People   V.   McFarlane,   138   CaL  State  v.  Averill,  85  Vt  U5,  81  AtL 

481,  71  Pac.  568,  72  Pac.  48,  61  L.R.A.  461,  Ann.  Cas.  1914B  1005. 

245;  Whilden  v.  State,  25  Ga.  396,  71  Notes:  73  A.  S.  R.  961;  43  L.R.A. 

Am.  Dec.  181;  Watson  v.  State,  116  (N.S.)  813. 

Ga.  607,  43  S.  E.  32,  21  L.R.A.(N.S.)  10.  Reynolds  v.  People,  83  IlL  479, 

1  and  note;  Dnkes  v.  State,  11  Ind.  25  Am.  Rep.  410. 

557,  71  Am.  Dec.  370;  State  v.  White,  11.  Watson  v.  State,  116  Ga.  607, 

41  la.  316,  20  Am.  Rep.  602  and  note;  43  S.  E.  32,  21  L.R.A.(N.S.)   1  and 

State  T.  Ryno,  68  Kan.  348,  74  Pac.  note;  In  re  McLeod,  23  Idaho  267, 128 

1114,  64  L.R.A.  303;  People  v.  Ab-  Pac.  1106,  43  L.R.A.(N.S.)  813;  State 

bott,  97  Mich.  484,  56  N.  W.  862,  37  v.  Way,  76  Kan.  928,  93  Pac.  159,  14 

A.  S.  R.  360  and  note;  State  v.  Park-  L.R.A.(N.S.)    603;  People  v.   Schlei- 

er,   262   Mo.   169,   170   S.   W.   1121,  man,  197  N.  Y.  383,  90  N.  E.  950,  18 

L.B.A.1915C  121;  In  te  Somers,  31  Ann.  Cas.  588,  27  L.B.A.(N.S.)  1075. 

Nev.  531, 103  Pac.  1073, 135  A.  S.  R.  12.  Dinkey  v.  Com,  17  Pa.  St.  126. 

700,  24  L.R.A.(N.S.)  504;  Graves  v.  55  Am.  Dec.  542;  State  v.  Fitisimon, 

State,  45  N.  J.  L.  347,  46  Am.  Rep.  18  R.  I.  236,  27  AtL  446,  49  A.  S.  B. 

778;  Snteliffe  v.  State,  18  Ohio  469,  766. 

51  Am.  Dec.  459;  Stete  v.  Johnson,  58  Note:  21  LJl.A.(N.S.)  1. 

Ohio  St.  417,  51  N.  E.  40,  65  A.  S.  R.  13.  Watson  v.  State,  116  Ga.  607, 

769;  Dinkey  v.  Com.,  17  Pa.  St.  126,  43  8.  E.  32,  21  LJl.A.(N.S.)  1  and 

55  Am.  Dee.  542;  Hnnter  v.  Com.,  79  note. 

Pa.  St  503,  21  Am.  Rep.  83;  Com.  v.  14.  State  v.  FitEsimon,  18  R.  I.  236, 

Shntte,  130  Pa.  St  272,  18  Atl.  635,  27  AtL  446,  49  A.  S.  R.  766. 

17  A,  S.  R.  773  and  note;  WaU  v.  16.  State  v.  Wheeler,  3  Vt  344,  23 

State,  18  Tex.  682,  70  Am.  Dec.  302;  Am.  Dee.  212. 
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victed  of  an  entirely  different  offense  from  that  contained  in  the 
indictment.*'  To  t^t  the  question  whether  an  indictment  for  one 
offense  includes  another,  it  has  been  said  that  where  the  offenses 
are  of  the  same  general  character,  the  indictment  for  the  one  offense 
ninst  contain  all  the  essential  elements  of  the  other,  otherwise  the 
pretention  for  the  latter  cannot  be  maintfuned,*'  and  even  then  it 
has  been  held  that  by  alleging  matters  wholly  immaterial  to  the 
description  of  the  crime  charged,  the  state  cannot  compel  the  defend- 
ant to  come  to  trial  prepared  to  contest  any  issue  which  the  state  is 
not  bound  to  prove  in  order  to  convict  him  of  the  offense  charged.*? 

54.  General  Verdict  on  Several  Counts. — ^If  two  counts  in  an  indict- 
ment or  information  relate  to  one  and  the  same  transaction,  a  gen- 
eral verdict  is  sufficient,  and  may  be  apphed  to  either  count,**  so 
that  upon  an  indictment  containing  several  counts,  some  of  which 
are  good  and  others  faulty,  such  a  verdict  will  be  referred  to  the 
good  counts  and  sustained  unless  the  contrary  appears.**  And  it 
has  been  held  that  a  general  verdict  of  guilty  is  sufficient  imder 
an  indictment  charging  the  same  offense  in  several  counts,  although 
3ome  of  them  charge  a  felony  and  others  a  misdemeanor,  at  least 
where  each  count  would  justify  the  punishment  inflicted  and  none 
of  them  charge  an  infamous  offense,*  and  even  if  different  punish- 
ments are  provided  for  conviction  under  two  counts,  a  general  ver- 
dict has  been  sustained  on  a  motion  in  arrest  of  judgment,  and  a 
presumption  recognized  that  a  conviction  of  the  greater  crime  was 
intended.* 

55.  Aider  by  Verdict. — Objections  to  an  indictment,  presentment, 
or  information  after  verdict  come  too  late,  and  will  not  be  considered 
where  the  defect  is  merely  a  matter  of  form  or  ambiguity,  and  one 
which  might  have  been  bad  on  demurrer.'  But  where  there  is  a 
failure  to  allege  a  criminal  offense,  as  by  an  entire  omission  of  any- 

16.  Ex  parte  Dela,  25  Nev.  346,  60  v.  Downer,  8  Vt.  424,  30  Am.  Dec. 
Pac.  217,  83  A.  S.  R.  603.  482;  State  v.  Kube,  20  Wis.  217,  91 

17.  Long  V.   State,  39   Tex.   Grim.   Am.  Dec.  390. 

461,  46  S.  W.  821,  73  A.  S.  R.  954.       1.  Herman  v.  People,  131  HI.  594, 

18.  State  v.  Hooks,  69  Wis.  182,  33  22  N.  E.  471,  9  LJI.A;  182. 

N.  W.  57,  2  A.  S.  R.  728.  Am.   Dec.   369;   State  v.   Nelson,   14 

19.  State  v.  Crank,  2  Bailey  L.  (S.  2.  Bulloch  v.  State,  10  Ga.  47,  54 
C)  66,  23  Am.  Dec.  117.  Rich.  L.  (S.  C.)  169,  94  Am.  Dec.  130. 

Notes:  58  A.  S.  R.  637;  68  A.  S.  B.      3.  Poole  v.  People,  24  Colo.  510,  52 

843.  Pao.  1025,  65  A.  S.  R.  245;  Conner  v. 

20.  State  v.  Stebbins,  29  Conn.  463,  State,  25  Oa.  515,  71  Am.  Dec.  184; 
79  Am.  Dec  223;  People  v.  Donald-  Norton  v.  State,  72  Miss.  128,  16  So. 
■on,  255  HL  19,  99  N.  E.  62,  Ann.  Cas.  264, 18  So.  916,  48  A.  S.  R.  538;  State 
igi3D  90;  State  v,  Robbins,  123  N.  C.  v.  Crank,  2  Bailey  L.  (S.  C.)  66,  23 
730,  31  S.  E.  669,  68  A.  S.  R.  841;  Am.  Dec  117. 

Manning  v.  State,  46  Tex.  Crim.  326,  Notes:  92  Am.  Dec  53;  48  A.  S.  R. 
81  S.  W.  957,  3  Ann.  Cas.  867;  SUte    546;  8  Eng.  Rnl.  Cas.  131, 136. 
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tiung  essential,  the  objection  is  fatal  even  after  verdict.*  There  is 
no  distinction  between  civil  and  criminal  pleadings  as  to  defective 
allegations  which  are  aided  by  verdict  at  common  law,*  and  it  is  too 
late,  after  verdict,  to  object  to  duplicity  in  an  indictment  or  informar 
tion.*  While  on  timely  objection  uncertainty  in  one  count  cannot 
be  aided  from  descriptions  contained  in  another  count,  yet,  alia 
verdict,  a  defective  averment  may  be  aided  by  reference  to  sufficient 
averments  in  a  preceding  count.'  But  under  a  statute  relating  to 
new  trials,  it  has  been  held  that  a  defendant  may  take  advantage 
after  verdict  of  the  misjoinder  of  coimts  in  the  indictment  which 
charged  two  inconsistent  and  widely  different  offenses.*  After  ver- 
dict, it  is  too  late  to  object  to  the  competency  of  the  grand  jurors 
by  whom  the  indictment  was  found,  or  to  the  constitution  or  organi- 
zation of  the  grand  jury."  And  it  is  also  then  too  late  to  insist 
that  a  statute,  providing  that  before  any  prisoner  is  tried  for  a  fel- 
ony in  a  superior  court,  he  shall  be  examined  before  an  inferior 
court,  had  not  been  complied  with.^" 

4.  State  V.  Godfrey,  24  Me.  232,  41  62  So.  428,  49  L.R.A.(N.S.)  453  and 

Am.  Dec  382;  State  v.  Coleman,  186  note;    State   v.   Armstrong,  106   Mo. 

Mo.  151,  84  8.   W.  978,   69   L.R.A.  395,  16  S.  W.  604,  27  A.  S.  B.  361, 13 

381;  Rex  V.  Perrott,  2  M.  &  S.  379, 15  L.R.A.  419. 

Rev.  Rep.  280,  8  Eng.  Rol.  Cas.  116;  Note:  65  A.  S.  R.  251. 

Heymann  v.  R^.,  L.  R.  8  Q.  B.  102,  7.  Note:  8  Eng.  Rul.  Cas.  133. 

12  Cox  C.  C.  383,  28  L.  T.  N.  S.  162,  8.  State  v.  Fitzsimon,  18  R.  I.  236, 

21  W.  R.  357,  8  Eng.  Rnl.  Cas.  126  27  Atl.  446,  49  A.  8.  R.  766. 

and  note.  9.  Oitchell  v.  People,  146  DL  175, 

6.  Heymann  v.  R^.,  L.  R.  8  Q.  B.  33  N.  E.  757,  37  A.  8.  R.  147;  State  v. 

102,  12  Cox  C.  C.  383,  28  L.  T.  N.  S.  Carver,  49  Me.  588,  77  Am.  Dec.  276. 

162,  21  W.  R.  357,  8  Eng.  Rnl.  Cas.  10.  State  v.  Stewart,  7  W.  Va.  731, 

126.    And  see  PiiEADiKO.  23  Am.  Rep.  623.    And  see  Cbiminal 

6.  Randle  v.  State,  105  Miss.  661,  Law,  voL  8,  p.  104  et  seq. 
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See  Cbiional  Law,  voL  8,  p.  62. 
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I,  Inteoductory 

1.  Scope  of  Article. — ^In  this  article  it  is  intended  to  discuss  the 
general  principles  relating  to  the  legal  capacity,  liabilities  and  dis' 
abilitiee  of  infants,  in  so  far  as  such  matters  do  not  constitute  the 
subject  ,of  specific  articles  in  this  work,  together  with  such  applica- 
tions of  these  principles  as  may  be  necessary  to  their  thorough  elucida- 
tion. Though  grovnng  out  of  the  disabilities  of  infants  and  their 
need  for  special  care,  all  questions  involving  the  relationship  of 
guardian  and  ward,^  and  parent  and  child,^  are  excluded,  as  they 
are  exhaustively  discussed  in  specific  articles  in  this  work.  Among 
other  matters  which  might  be  considered  as  within  the  scope  of  this 
article,  but  which  are  left  for  treatment  elsewhere,  are  those  relat- 
ing to  the  adoption  of  children ;  •  illegitimacy ;  *  apprenticeship ;  ' 
infant  paupers ;  *  the  citizenship  of  infants ; '  their  domicil ;  *  the 
competency  of  infcmts  to  testify ;  •  to  marry,**  and  to  make  wills ;  *^ 
the  sale  of  intoxicating  liquors  to  infants,*'  and  infancy  as  affecting 
the  running  of  the  statute  of  limitations.*'  While  the  liability  of 
infants  for  their  torts  is  discusse'd  in  this  article,  the  question  of 
what  is  such  negligence  on  the  part  of  an  infant  as  will  impose 
liability  on  him,  or  will  amount  to  contributory  negligence  prevent- 
ing recovery  for  injuries  to  him  from  the  torts  of  others,  is  left  for 
treatment  elsewhere,  as  is  the  question  as  to  -the  degree  of  care  required 
to  be  exercised  towards  infants,  and  the  liability  for  injuries  to  tres- 
passing children.** 

2.  Definition. — The  words  "infant"  and  "infancy"  have  in  the 
law  an  exact  and  technical  meaning  differing  from  their  meaning 
in  common  speech.    The  word  "infant"  by  its  etymology  means  one 

•  

1.  See  OuARDiAK  ASD  Ward,  vol.  12,      7.  See  Alibks,  toL  1,  p.  792. 

p.  UOl.  8.  See  DoMicUi,  vol.  9,  pp.  547,  550. 

2.  See  PABKirr  akd  Cbujd.  9.  See  Witnessks. 
.  3.  See  Adoption  ov  CHn.nRnv,  voL  10.  See  Mabbiaox. 
1,  p.  591.  11.  See  Wills. 

4.  See  Bastards,  vol.  3,  p.  719.  12.  See  Intoxicatino  Liquors. 

6.  See  ApncBKTiCBS,  vol.  2,  p.  343.       13.  See  Limitation  or  AonONS. 
6.  See  Poor  aitd  Poor  Laws.  14.  See  Negligzkob. 
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who  cannot  talk;  and  in  ordinary  usage  it  signifies  a  child  of  a  tender 
and  helpless  age.  But  in  the  Law  it  is  applied  to  any  person  who 
has  not  reached  the  age,  usually  twenty-one  years,  at  which  the  law 
recognizes  a  general  contractual  capacity;  a  meaning  which  in  com- 
mon speech  is  generally  expressed  by  ihe  word  "minor." "  The 
terms  "child,"  "boy"  or  "man"  are  used  in  a  more  popular  and 
flexible  sense." 

n.  Pbbiod  of  Infancy 

3.  Inception  of  Life  as  R^ards  Property  Rights. — ^Biologically 
speaking,  the  life  of  a  human  being  begins  at  the  moment  of  con- 
ception in  the  mother's  womb,  and  in  the  law  of  inheritance  this 
view  is  adopted;  so  that  if  one  dies  intestate  his  unborn  child,  if 
eventually  bom  alive,  inherits  equally  with  its  older  brothers  and 
sisters.*'  By  analogy  to  this  rule,  and  also  to  carry  out  the  presumed 
intention  of  the  testator,  a  wiU  giving  a  devise  or  bequ^  to  the 
children  or  grandchildren  of  the  testator  or  of  some  other  person 
includes  those  who  are  unborn,  but  living  et  ventre  sa  mere,  when 
the  will  takes  effect."  And  a  child  en  ventre  sa  mere  is  also  included 
in  the  phrase  "persons  living  at  the  death"  of  any  person."  In- 
deed, it  has  been  said  that  such  an  unborn  Child  is  generally  con- 
sidered as  a  person  in  being  for  any  purpose  in  which  it  is  for 
his  benefit  to  be  so  considered."  Thus  a  statute  giving  to  the  chil- 
dren of  the  deceased  a  right  of  action  for  causing  death  by  negligence 
has  been  held  to  include  posthumous  children  among  the  bene- 
ficiaries.* But  the  legal  existence  of  an  unborn  child  and  his  capacity 
to  inherit  is  only  tentative  and  conditional  on  his  subsequently 
being  bom  alive.  If  he  is  bom  dead,  or  is  in  such  an  early  stage 
of  development  as  to  be  incapable  of  living,  though  not  actually  dead 
at  the  time  of  birth,  it  is  as  if  he  had  never  existed,  and  no  interest 

15.  Banco  De  Sonora  v.  Bankers'  sellia  v.  Thalhimer,  2  Paige  (N.  T.) 
Mut.  Casualty  Co.,  124  la.  576,  100  N.  35,  21  Am.  Dec.  66.  Contra,  Armia- 
W.  532,  104  A.  S.  R.  367.  tead  v.  Dangerfield,  3  Munf.  (Va.)  20, 

16.  Collins  V.  State,  97  Ga.  433,  25  5  Am.  Dec.  501.    And  see  Wills. 

S.  E.  325,  35  L.E-A.  501;  State  v.  19.  Barker  v.  Pearce,  30  Pa.  St.  173, 
Burt,  75  N.  H.  64,  71  Atl.  30,  Ann.  72  Am,  Dec.  691  and  note;  Smart  v. 
Cas.  1912A  232  and  note.  King,  Meigs  (Tenn.)  149,  33  Am.  Dec. 

17.  Detrick  v.  Migatt,  19  111.  146,  68  137. 

Am.  Dee.  584;  Harper  v.  Archer,  4  Note:  43  Am.  Dec.  474. 

Smedes  &  M.  (Miss.)  99,  43  Am.  Dec.  20.  Hall     v.     Hancock,  *  15     Pick. 

472  and   note;   Nelson   v.   Oalveston,  (Mass.)  255,  26  Am.  Dec.  598;  Cris- 

etc.,  R.  Co.,  78  Tex.  621,  14  8.  W.  field  v.  Storr,  36  Md.  129, 11  Am.  Rep. 

1021,  22  A.  8.  R.  81,  11  L.RA.  391.  480. 

And  see  Descknt  and  Distbibutioit,  1.  Nelson  v.  Galveston,  etc.,  R.  Co., 

vol.  9,  p.  43  et  seq.  78  Tex.  621,  14  S.  W.  1021,  22  A.  S. 

18.  Hall  V.  Hancock,  15  Pick.  R.  81, 11  L.RA.  391.  And  see  Death, 
(Mass.)  255,  26  Am.  Dec.  598;  Mar-  vol.  8,  p.  753  et  seq. 
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can  be  transmitted  from  him  to  any  other  person.*  Children  born 
within  the  first  six  monllis  after  conception  are  presumed  to  be  inca- 
pable of  living;  and  therefore,  if  they  do  not  in  fact  survive  so  long 
as  to  rebut  Uie  presumption,  they  cannot  inherit  so  as  to  transmit 
the  property  to  others.*  The  interest  taken  by  the  child  at  birth 
dates  back  to  the  time  of  conception  or  to  the  later  originating  of 
the  title;  and  cannot  be  defeated  by  intermediate  proceedings  to 
which  he  was  not  a  party.*  It  may  be  added  that  the  law  recog- 
nizes an  equitable  interest  even  in  possible  future  children  who,  at 
the  creating  of  the  right,  and  even  at  the  time  of  trial,  have  no  physi- 
cal existence  whatever.  Thus  the  rights  secured  in  a  marriage  set- 
tlement to  the  children,  if  any,  of  the  marriage  will  be  protected 
from  impairment  though  all  the  living  persons  interested  in  the 
estate  may  concur  in  the  division  of  the  estate ;  *  and  trusts  for  the 
benefit  of  after-bom  children  are  of  frequent  occurrence  and  unques- 
tioned validity.*  But  the  general  power  of  equity  has  been  held 
sufficient  to  support  a  sale  of  the  contingent  estates  of  possible  future 
children,  now  unborn  and  unconceived,  their  interest  in  the  proceeds 
of  the  sale  being  protected  by  the  decree.' 

4.  When  Life  Begins  in  Contemplation  of  Criminal  Law. — Black- 
stone  declares  that  "life  begins  in  contemplation  of  law  as  soon  a.s 
an  infant  is  able  to  stir  in  the  mother's  womb,"  and  that  by  the 
ancient  law  the  killing  of  such  a  child  was  homicide.*  Following  this 
ancient  doctrine  it  has  been  held  in  the  majority  of  American  deci- 
sions that  the  common  law  crime  of  causing  an  abortion  was  com- 
mitted only  when  the  foetus  was  mature  enough  to  stir  in  the  womb 
and  be  felt  by  the  mother.  Until  the  period  of  quickening  there  is 
no  evidence  of  life;  and  whatever  may  be  said  of  the  foetus,  the  law 
has  fixed  on  this  period  of  gestation  as  the  time  when  the  child  is 
endowed  with  life,  and  for  the  reason  that  the  fcetal  movements  are 
the  first  clearly  marked  and  well  defined  evidences  of  life.  In  a 
few  jurisdictions,  however,  it  has  been  held  that  one  may  be  guilty 
of  the  crime  of  abortion  at  common  law  though  the  woman  is  not 
"quick  with  child."  •  If  the  prosecution  is  under  dt  statute,  of  course 
the  terms  of  the  statute  are  controlling;  but  even  in  the  interpreta- 
tion of  such  statutes  the  narrow  conception  of  human  life  taken  in 

2.  GiUespie  v.  Nabors,  59  Ala.  441,  &  M.  (Ya.)  399,  3  Am.  Dec.  657. 
31  Am.  Rep.  20;  Marsellis  v.  Thai-       6.  Talley  v.  Fei^uson,  64  W.  Va. 
himer,  2  Paige  (N.  Y.)   35,  21  Am.  328,  62  S.  E.  456,  17  L.R.A.(N.S.) 
Dec.  66.  1215.    And  see  Trusts. 

3.  Marsellis  v.  Thalhimer,  2  Paige       7.  Bofll  v.  Fisher,  3  Rich.  Eq.  (S. 
(N.  Y.)  35,  21  Am.  Dec.  66.  C.)    1,  55  Am.  Dec.   627.     And  see 

Note:  43  Am.  Dec.  475.  infra,  par.  45. 

4.  Detriek  v.  Migatt,  19  DL  146,  68  .    8.  Com.  v.  Parker,  9  Mete.  (Mass.) 
Am.  Dec.  584  and  note.  263,  43  Am.  Dec.  396. 

6.  Wright  V.  Miller,  8  N.  Y.  9,  59       9.  See  Aboktion,  vol.  1,  p.  7^  7H 
Am.  Dee.  438;  Tabb  v.  Archer,  3  Hen. 
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the  ancient  criminal  law  has  tended  to  cause  a  narrow  construction.^* 
An  infant  is  not  the  subject  of  murder  even  after  birth,  until  an 
independent  circulation  has  been  established.  "Life  means  respira- 
tion. Not  to  have  breathed  is  not  to  have  lived."  **  But  it  has 
been  held  that  where  a  child  bom  alive  afterward  dies  by  reason 
of  injuries  received  before  its  birth  by  the  beating  of  its  mother,  it 
is  murder.**         , 

5.  Prenatal  Injuries  as  Cause  of  Action. — ^The  beginning  of  life  has 
been  still  more  narrowly  defined  when  the  question  was  of  the  capac- 
ity of  the  unborn  child  to  acquire  a  right  of  action  for  a  person^ 
injury,  on  which  it  could  sue  after  birth.  This  question  has  arisen 
in  several  cases  where  a  pregnant  woman  had  been  subjected  to  vio- 
lence as  a  result  of  the  negligence  of  the  defendant,  which  caused 
the  death  of  her  unborn  child,  or  its  birth  in  a  crippled  condition ; 
and  the  decisions  have  thus  far  been  uniform  that  no  right  of  action 
will  lie  therefor  in  the  name  of  the  child,  or  of  one  claiming  a 
right  of  action  by  succession  from  the  child." 

6.  Termination  of  Infancy.— The  common  law  fixed  the  age  of 
majority  at  the  completion  of  the  twenty-first  year,  and  this  rule 
has  generally  remained  in  force  throughout  the  United  States,'* 
though  in  a  few  jurisdictions  the  age  of  majority  was  formerly  fixed 
at  twenty-five."  In  some  states,  by  virtue  of  express  statute,  females 
become  ef  age  at  the  end  of  the  eighteenth  year.**  By  a  somewhat 
fanciful  application  of  the  ancient  theory  that,  since  the  law  cannot 
conveniently  compute  portions  of  a  day,  the  first  and  the  last  day 
are  each  to  be  considered  a  full  day  (a  theory  which  has  become 
obsolete  in  other  fields  of  the  law),  it  has  become  firmly  established 
in  the  common  law  states  that  a  youth  becomes  of  age  on  the  day 
before  the  twenty-first  anniversary  of  his  birth.*'    But  this  rule  does 

10.  State  V.  Cooper,  22  N.  J.  L.  Rep.  242;  Buel  v.  Unitecl  Rys.  Co., 
52,  51  Am.  Dee.  248.  248  Mo.  126,  154  S.  W.  71,  Ann.  Cas. 

Note:  21  Ann.  Cas.  524  et  seq.  1914C  613,  46  L.R.A.(N.S.)  625  and 

See  Abortion,  vo^  1,  p.  76.  note:   Gorman  v.  Budlong,  23  R.   I. 

11.  State  V.  Winthrop,  43  la.  519,  169,  49  AtL  704,  91  A.  S.  R.  629,  55 
22  Am.  Rep.  257.  L.R.A.  118. 

12.  Clarke  v.  State,  117  Ala.  1,  23      14.  Banco  De  Sonora  v.  Bankers' 
So.  671,  67  A.  S.  R.  157.  Mut.  Casualty  Co.,  124  la.  576,  100 

IS.  AUaire  v.  St.  Luke's  Hospital,  N.  W.  532, 104  A.  S.  R.  367. 
184  ni.  359,  56  N.  E.  638,  75  A.  S.       Note:  18  A.  S.  R.  573,  574. 
R.  176,  48  L.R.A.  225   (applying  the       15.  Barrera   v.   Alpuente,   6   Mart, 
rule  where  the  defendant  was  a  hoe-  N.  S.  (La.)  69,  17  Am.  Dee.  179. 
pital  which  had  received  the  mother      16.  Hiestand    v.    Kuns,    8    Blackf. 
as  a  patient  in  child-birth,  and  through   (Ind.)  345,  46  Am.  Dec.  481;  Banco 
the   negligence    of   an    attendant    the  De  Sonora  v.  Bankers'  Mut.  Casualty 
mother  was  severely  injured,  and  the  Co.,  124  la.  576,  100  N.  W.  532,  104 
plaintiff  when  bom  was  found  to  be  A.  S.  R.  ?t67. 
permanently    crippled);    Dietrich    v.       Note :  18  A.  8.  R.  574. 
Northampton,  138  Mass.  14,  52  Am.       17.  Banco   De  Sonora  v.   Banken' 
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not  prevail  in  those  states  or  countries  where  the  rules  of  the  civil 
law  obtain.^^  The  question  as  to  what  law  will  be  applied  to  deter- 
mine whether  one  is  an  infant  or  a  legal  adult,  if  he  is  domiciled 
in  one  state  and  does  some  contractual  act  in  another  state,  is  dis- 
cussed elsewhere  in  this  article.^*  That  an  infant  has  been  emanci- 
pated by  the  act  of  his  father  does  not  affect  the  disabilities  of  infancy, 
since  the  only  effect  of  such  emancipation  is  to  terminate  the  parental 
rights  of  the  father ;  *^  and  the  same  has  frequently  been  held  true 
of  emancipation  by  marriage.^  But  in  some  states  by  statute  all 
persons  are  made  adult  upon  marriage.'  In  a  number  of  jurisdic- 
tions statutes  haive  been  enacted  empowering  the  courts  to  remove 
the  disabilities  of  minors  on  petition  filed  for  that  purpose.  Such  ' 
statutory  emancipation  has  the  immediate  effect  of  vesting  the  minor 
with  the  opacity  which  the  law  recognizes  in  persons  of  full  age. 
The  court  in  emancipating  a  minor  exercises  only  a  statutory  power, 
and  it  is  therefore  incumbent  on  one  relying  on  a  decree  of  emanci- 
pation to  show  that  the  court  had  acquired  jurisdiction  under  the 
law.  No  presumption  of  jurisdiction  arises  from  the  mere  fact  of 
its  exercise.  A  minor,  of  course,  is  not  entitled  to  emancipation 
unless  it  appears  that  he  is  capable  of  attending  to  his  affairs.  It 
has  been  held  that  a  decree  of  emancipation  made  in  conformity  to 
the  statute  of  one  state  can  have  no  operation  in  another  state.* 

Mat.  Caanalty  Co.,  124  la.  576,  100  Am.  Dec.  409;  BumB  v.  Smith,  29  Ind. 

N.  W,  532,  104  A.  S.  R.  367;  Erwin  App.  181,  64  N.  E.  94,  94  A.  S.  E. 

▼.  Benton,  120  Ky.  536,  87  S.  W.  291,  268;  Montoya  de  Antonio  v.  Miller, 

9  Ann.  Cas.  264  and  note;  Bemis  v.  7  N.  M.  289,  34  Pac.  40,  21  LJI.A. 

Leonard,  118  Mass.  502,  19  Am.  Rep.  699. 

470;  Bofis  ▼.  Moitow,  85  Tex.  172, 19  Notes:  18  A.  S.  B.  638;  16  LJt.A. 

S.  W.  1090, 16  LHJl  542  and  note.  579. 

Note:  17  Ann.  Cas.  906.  But  see  In  re  HoUopeter,  52  Wash. 

18.  State  V.  Joyce,  123  La.  637,  49  41,  100  Pac.  159,  132  A.  S.  R.  952, 17 
So.  221,  17  Ann.  Cas,  905.  Ann.  Cas.  91,  21  L.R.A.(N.S.)   847, 

19.  See  infra,  par.  15.  in  which  the  court  held  obiter  that 

20.  Wickham  v.  Torley,  136  Qa.  594,  under  the  general  rules  of  law  the 
71  S.  E.  881,  36  L.R.A.(N.S.)  57;  petitioner  became  of  lawful  age  when 
Wuller  V.  Chuse  Qrocery  Co.,  241  111.  the  marriage  ceremony  was  performed, 
398,  89  N.  E.  796,  132  A.  S.  R.  216,  and  that  the  ordinary  l^al  eonse- 
16  Amu   Cas.   622,   28  L.RA.(N.S.)  quence  followed  his  marriage. 

128;  Tyler  v.  Gallop,  68  Mich.  185,  35  2.  Banco  De  Sonora  v.  Bankers' 
N.  W.  902,  13  A.  S.  R.  336;  Person  Mut.  Casualty  Co.,  124  la.  576,  100 
▼.  Chase,  37  Vt  647,  88  Am.  Dec.  N.  W.  532, 104  A.  S.  E.  367.  And  see 
630.  Pabent  and  Chiu>. 

Notes:  18  A.  S.  R.  637;  113  A.  S.  R.  S.  Jackson  v.  Jackson,  105  Miss. 
12L  868,  63  So.  275,  Ann,  Ca&  1915D  489 

And  see  Pabbnt  add  Child.  and  note. 

1.  Harrod  v.  Myen,  21  Ark.  592,  76 
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m.  Capaoitsbs  Ain>  Powbbs  of  Infants  Gbnbbau.t 

7.  Progressive  Capacity. — ^While  a  person  is  in  legal  phraseology 
an  infant  until  the  age  of  twenty-one,  his  actual  capacity  to  do  acts 
involving  legal  consequences,  and  the  practical  necessity  of  his  doing 
such  acts,  increases  from  babyhood  to  the  age  of  majority;  and  the 
law  necessarily  recognizes  such  progressive  capacity.  Thus  a  boy 
can  under  statutes  now  generally  existing  bind  himself  as  an  appren- 
tice, with  the  concurrence  of  his  parent  or  guardian,  and  upon  full 
compliance  with  the  requirements  of  the  local  statute.*  At  the  age 
of  fourteen  he  has  the  right  to  select  his  own  guardian.*  By  the 
present  federal  statute,  he  may  enlist  in  the  United  States  army  or 
navy  at  the  age  of  sixteen,  with  the  written  consent  of  his  parent 
or  guardian,  if  he  have  any;  and  enlistment  in  the  state  militia  is 
permitted  to  minors  under  the  various  state  statutes.*  A  boy  of 
fourteen  and  a  girl  of  twelve  could  make  a  will  of  persontd  property 
at  the  common  law;  and  under  the  modem  American  law  infants 
generally  have  testamentary  capacity  at  an  age  fixed  by  the  statutes 
of  their  domicil.'  The  appointment  of  an  agent  or  the  execution 
of  a  power  of  attorney  is  an  exercise  of  contractual  power,  and  if 
an  infant  could  appoint  an  agent  to  make  general  contracts  his 
disability  to  make  such  contracts  would  be  completely  nullified.  The 
cases  agree  that  the  appointment  of  an  agent  or  attorney  is  not  valid ; 
in  many  of  the  older  cases  it  was  said  that  such  ah  appointment  was 
wholly  void,  so  that  a  contract  made  for  the  infant  by  the  agent 
oould  not  be  made  valid  by  ratification  after  he  came  of  age ;  ^  but 
the  better  rule  seems  to  be  that  it  is  voidable,  but  subject  to  confirma- 
tion by  the  infant  after  he  comes  of  age  as  in  the  case  of  other 
contracts.'  In  accordance  with  the  doctrine  of  the  infant's  inabil- 
ity to  appoint  an  agent  it  has  been  held  that  he  cannot  become  a 

4.  Note:  18  A.  S.  R.  626.    And  see  Dee.  77;  Harner  t.  Dipple,  31  Ohio 

ApPRENTiraa,  voL  2,  pp.  344-346.  St.  72,  27  Am.  Rep.  496;  Mustard  ▼. 

6.  See  Guardian  and  Wabd,  vol.  12,  Wohlford,   15   Grat.    (Va.)    329,   76 
p.  1116.  Am.  Dec.  209;  Gillespie  v.  Bailey,  12 

«.  Acker  v.  BeU,  62  Fla.  108,  57   W.  Va.  70,  29  Am.  Rep.  445. 
So.  356,  Ann.  Cas.  1913C  1269  and       Notes:  7  Am.  Dec.  234;  18  A.  8.  R. 
note,  39  L.R.A.(N.S.)  454  and  note;   629-633;  5  L.R.A.  178. 
Wassum  v.  Feeney,  121  Mass.  93,  23       9.  Ware  v.  Cartledge,  24  Ala.  622, 
Am.   Rep.   258;   Com.   v.   Murray,  4  60  Am.  Dee.  489;  Hiestand  v.  Kuns, 
Bin.  (Pa.)  487,  5  Am.  Dec.  412.  8  Blackf.    (Ind.)    345,  46  Am.   Deo. 

Note:  18  A.  S.  R.  574.  481;  Benson  v.  Tucker,  212  Mass.  60, 

And  see  MnjTABT.  98  N.  E,  589,  41  L.R.A.(N.S.)  1219; 

7.  Note:  Ann.  Cas.  1912A  621.    And  Patterson  v.  Lippincott,  47  N.  J.  L. 
see  WaiiS.  457,  1  Atl.  506,  54  Am.  Rep.  178  and 

8.  Trueblood  v.   Trueblood,   8   Ind.   Dote. 

195,  65  Am.  Dec.  756  and  note;  Bums       Note:  18  A.  S.  R.  629-633. 
V.  Smith,  29  Ind.  App.  181,  64  N.  E.       And  see   Powebs;   Pkukopal 
94,  94  A.  8.  R.  268;  Fonda  v.  Van  Agent. 
Home,  15  Wend.  (N.  T.)  631,  30  Am. 
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master,  or  be  responsible  as  a  mastw  for  the  negligence  or  want  of 
•kill  of  bis  agent  or  servant.^"  If  disbursements  have  been  made  by 
part-owners  of  property  for  the  protection  of  the  common  estate, 
though  they  cannot  hold  infant  ootenants  liable  at  law  on  an  implied 
contract,  equitable  redress  can  be  procured  by  the  enforcement  of 
a  lien  against  the  common  property.**  The  question  of  the  acquisi- 
tion of  title  by  adverse  possession  by  and  against  infants  is  treated  at 
length  elsewhere  in  this  work.** 

8.  Capacity  to  Act  as  Public  Officer  or  Fiduciary. — Generally  speak- 
ing, an  infant  may  hold  such  public  offices  as  are  ministerial,  and 
call  only  for  the  exercise  of  executive  skill  and  diligence,  as  that 
of  a  deputy  sheriff  or  deputy  county  clerk;  **  but  not  such  as  are 
judicial,  as  the  office  of  a  justice  of  the  peace.**  It  has  been  held 
that  while  an  infant  is  not  legally  quaMed  to  be  a  jiux>r;  his  acting 
on  a  jury,  no  challenge  or  objection  having  been  made,  will  not  invali- 
date a  verdict.*'  At  common  law  an  infant  might  be  the  executor 
of  a  will  at  the  age  of  seventeen,*'  but  this  rule  has  been  changed 
by  statute  in  England,  and  in  many  of  the  states  of  this  country.*' 
It  has  been  held  that  an  infant  may  be  an  agent  for  another;  and 
that  his  contracts  as  such,  if  otherwise  valid,  will  bind  his  principal.** 
While  he  may  be  made  donee  of  a  power  to  convey  or  otherwise  deal 
with  real  or  personal  property,  it  must  clearly  appear  to  have  been 
the  intention  of  the  donor  of  the  power  that  the  donee  might  exercise 
it  during  his  infancy,*'  and  by  some  authorities  it  is  held  that  he 
can  execute  a  power  only  when  it  is  purely  collateral,  but  not  when 

10.  Bums  ▼.  Smith,  29  Ind.  App.  16.  Kidd  t.  Bates,  120  Ala.  79,  23 
181,  64  N.  E.  94,  94  A.  S.  R.  268;  So.  735,  74  A.  S.  R.  17,  41  L.R.A.  154; 
Covsnlt  V.  Nevitt,  157  Wis.  113,  146  Banco  De  Sonora  v.  Bankers'  Mut. 
N.  W.  1115, 51  L.RA„(N.S.)  1052  and  Casualty  Co.,  124  la.  576,  100  N.  W. 
note,  Ann.  Cas.  1916A  969  and  note.  532, 104  A.  S.  R.  367. 

And  see  generally,  Mastbb  akd  Ssbv-  17.  Eidd  v.  Bates,  120  Ala.  79,  23 

AMT.  So.  735,  74  A.  S.  R.  17,  41  LJt.A. 

11.  Benedict  v.  Chase,  58  Coim.  196,  154;  Bailey  v.  Miller,  27  N.  C.  444, 
20  Atl.  448,  8  L.R.A.  120.  44  Am.  Dec.  47. 

12.  See  Advkbsk  Possession,  vol  1,  Note :  Ann.  Cas.  1913B  1164. 

p.  757  et  seq.  And  see  Exscotobs  akd  Adiomis- 

13.  Jamesville,  etc.,  R.  Co.  v.  Fisher,  ibatobs,  vol.  11,  p.  46. 

109  N.  C.  1,  13  S.  E.  698,  13  L.RA-       18.  Talbot  v.  Bowen,  1  A.  K.  Marsh. 
721  and  note;   Harkreader  v.   State,   (Ky.)  436, 10  Am.  Dec.  747.    And  see 
85  Tex.  Crim.  243,  33  S.  W.  117,  60  Principal  and  Agent. 
A.  8.  B.  40.  19.  Sewell  v.  SeweU,  92  Ey.  500, 18 

14.  In  re  Goldiog,  57  N.  H.  146,  24  8.  W.  162,  36  A.  8.  R.  606;  In  re 
Am.  Rep.  66.  And  see  Justices  ot  D'angibaa,  15  Ch.  D.  228,  49  L.  J. 
XHB  Pkack  Ch.  182,  756,  41  L.  T.  N.  8.  646,  43 

15.  WasBum  v.  Peeney,  121  Mass.  L.  T.  N.  8. 135,  28  W.  R.  311,  930,  21 
93,  23  Am.  Rep.  258.  See  generaUy,  Eng.  Rul.  Cas.  349  and  note,  24  Eng. 
JuBT.  Rol.  Cas.  164. 
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it  is  coupled  with  an  interest  which  would  be  afiFected  by  the  oxerdm 
of  the  power.** 

IV.  Contracts  of  Infants 

Qenercd  Prindplet 

9.  Fonner  Distinctioiis  and  Tests  of  Validity. — ^The  distinctive 
disability  of  an  infant  is  in  relation  to  his  contracts,  and  the  funda- 
mental rule  of  the  law  of  infancy  is  that  the  general  contracts  of 
an  infant  are  not  valid.  But  the  necessity  has  always  been  felt  of 
recognizing  some  contracts  of  infants,  and  in  the  older  decisions  the 
courts  attempted  to  draw  a  line  by  classifying  contracts  as  beneficial, 
harmful,  or  of  a  kind  possibly  beneficial  and  possibly  harmful.* 
Contracts  which  were  deemed  clearly  for  the  advantage  of  the  infant 
such  as  those  for  his  necessary  support  were  valid  and  binding,'' 
while  those  injuriotis  to  the  infant,  were  void,  such,  for  instance,  as 
penal  bonds,*  contracts  of  suretyship  for  others,*  gifts  or  deeds  with- 
out consideration,'  or  a  release  by  a  ward  of  his  guardian's  bond  upon 
receiving  from  him  an  unsecured  note  for  the  balance  due.*  Con- 
tracts whose  effect  might  be  beneficial  and  might  be  injurious  were 
held  voidable  at  the  election  of  the  infant  on  Eirrival  at  maturity.' 
Other  cases  adopt  this  test  in  a  somewhat  qualified  form,  asserting 
that  no  contracts  of  an  infant  are  void,  unless  they  necessarily,  or 
clearly  or  certainly,  operate  to  his  prejudice,*  or,  as  it  has  some- 

20.  Thompson  v.  Lyon,  20  Mo.  155,  7.  Tucker  v.  Moreland,  10  Pet.  58, 

61  Am.  Dec.  599.  9  U.  S.  (L.  ed.)  345;  Rogers  ▼.  Hnrd, 

Notes:  64  L.R.A.  906,  907;  21  Eng.  4  Day  (Conn.)  57,  4  Am.  Dec.  182; 

Rul.  Cas.  354  et  seq.  Green  v.  Wilding,  59  la.  679,  13  N. 

And  see  generally.  Powers.  W.  761,  44  Am.  Rep.  696;  Lawson  ▼. 

1.  Little  V.  Duncan,  9  Rich.  L.  (S.  Lovejoy,  8  Oreenl.  (Me.)  405,  23  Am. 
C.)  55,  64  Am.  Dec.  760.  Dec  526;  Fridge  v.  State,  3  Gill  &  J. 

Note:  18  A.  S.  R.  575,  576.  (Md.)  103,  20  Am.  Dec.  463;  Fonda 

2.  Little  V.  Duncan,  9  Rich.  L.  (a  v.  Van  Home,  15  Wend.  (N.  Y.)  631, 
C.)  55,  64  Am.  Dec.  760.  And  see  30  Am.  Dec.  77;  Little  ▼.  Duncan,  9 
infra,  par.  33,  34,  35.  Rich.  L.  (S.  C.)  55,  64  Am.  Dec.  760; 

3.  Note:  18  A.  S.  R.  61L  Wheatoto   v.   East,   5    Yerg.    (Tenn.) 

4.  Maples  ▼.  Wightman,  4  Conn.  41,  26  Am.  Dec.  251  and  note;  Nash- 
376,  10  Am.  Dec.  149;  Chandler  v.  vUe,  etc.,  R.  Co.  v.  Elliott,  1  Cold. 
McKinney,  6  Mich.  217,  74  Am.  Dec.  (Tenn.)  611,  78  Am.  Dec.  506;  Swaf- 
686;  Hamer  v.  Dipple,  31  Ohio  St  ford  v.  Ferguson,  3  Lea  (Tenn.)  292, 
72,  27. Am.  Rep.  496.  31  Am.  Rep.  639;  Robinson  v.  Coulter, 

Note:  18  A.  S.  R.  614.  90  Tenn.  705,  18  S.  W.  250,  25  A.  S. 

5.  SwaflEord    v.    Fei^;uson,    3    Lea  R.  708. 

(Tenn.)  292,  31  Am.  Rep.  639;  Robin-  Notes:  18  A.  S.  R.  575-^578;  6  Eng. 

son  V.  Coulter,  90  Tenn.  706, 18  S.  W.  Rul.  Cas.  48,  54. 

250,  25  A.  S.  R.  708.  8.  Succession    of    Wilder,    22    La. 

Note:  18  A.  S.  R.  628.  Ann.  219,  2  Am.  Rep.  721;  Oliver  v. 

6.  Fridge  v.  State,  3  Gill  &  J.  (Md.)  Houdlet,  13  Mass.  237,  7  Am.  Dec. 
103,  20  Am.  Dec.  463. 
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times  been  stated,  "have  no  semblance  of  benefit  to  the  infant"* 
On  the  other  hand,  it  has  been  said:  "A  minor  is  competent  to 
contract  for  his  own  benefit;  but  as  his  contracting  power  is  limited 
to  his  necessities  and  advantages,  his  contracts  cannot  possibly  inure 
to  the  benefit  of  another."  ^^  Another  test  laid  down  by  an  early 
writer,  on  conveyancing,  was  to  the  effect  that  "all  such  gifts,  grants,' 
or  deeds  made  by  an  infant  as  do  not  take  effect  by  delivery  of  his 
land  are  void.  But  all  gifts,  grants,  or  deeds  made  by  an  infant 
by  matter  in  deed,  or  in  writing,  which  take  effect  by  delivery  of 
his  own  band,  are  voidable  by  himself  and  his  heirs,  and  by  tiiose 
who  have  his  estate."  The  view  was  at  one  time  entertained  that  this 
referred  to  the  delivery  of  the  thing  granted,  and  not  to  the  deliv- 
ery of  the  instrument,  but  the  rule  was  subsequently  interpreted 
by  Lord  Mansfield  to  mean  the  delivery  of  the  instrument,  and  as 
thus  interpreted  the  rule  has  been  expressly  approved  in  a  number 
of  cases,  mostly  early  ones,  decided  in  this  country.** 

10.  General  Statement  of  Modem  Doctrine. — ^The  effort  of  the  early 
authorities  to  classify  contracts  as  beneficial  or  harmful,  and  to  make 
the  opinion  of  the  court  as  to  the  proper  classification  of  a  certain 
contract  conclusive  as  to  its  validity,  and  the  technical  distinction 
between  contracts  effected  by  manual  delivery  and  those  not  so  effect- 
ed, have  been  abandoned  in  the  modem  cases.  The  infant  himself 
is  permitted,  when  he  has  become  of  age,  to  determine  what  con- 
tracts are  and  what  are  not  for  his  interest,  and  on  that  basis  to 
ratify  or  avoid  them;  and  he  is  permitted  to  assume  the  burden  of 
a  contract,  even  if  it  be  clearly  disadvantageous  to  him,  if  he  deems 
himself  under  moral  obligation  so  to  do.  In  short  the  modem  doc- 
trine is  to  the  effect  that,  except  as  to  a  narrowly  limited  class  of 
contracts  which  are  valid  and  binding  upon  him,  an  infant's  con- 
tracts are  voidable,  but  not  void."    This  general  rule  applies  as  well 

134;  Askey  v.  Williams,  74  Tex.  294,  15  Wend.  (N.  T.)  631,  30  Am.  Dec. 

11  S.  W.  1101,  5  LJI.A.  176  and  note.  77  and  note;  Bool  v.  Mix,  17  Wend. 

Notes:  65  Am.  Dec.  758;  18  A.  S.  E.  (N.  Y.)  119,  31  Am.  Dec.  285;  Bige- 

676.  low  V.  Kinney,  3  Vt  353,  21  Am.  Dec 

9.  Cannon    v.    Alsbniy,    1    A.    K.  689. 

Marsh,  (Ky.)  76, 10  Am.  Dec.  709.  Note:  18  A.  6.  R.  675. 

10.  Fairmoont,  etc.,  B.  Co.  v.  Stnt-  12.  Tucker  v.  Moreland,  10  Pet.  68, 
ler,  54  Pa.  St  376,  93  Am.  Dec.  714.  9  U.  S.   (L.  ed.)    345;   Slaughter  v. 

11.  Tucker  v.  Moreland,  10  Pet.  58,  Cunningham,  24  Ala.  260,  60  Am.  Dec. 
9  U.  S.  (L.  ed.)  345;  Cannon  v.  Als-  463;  Manning  v.  Johnson,  26  Ala.  446, 
bury,  1  A.  K.  Mairfi.  (Ky.)  76,  10  62  Am.  Dee.  732;  Clark  v.  Goddard, 
Am.  Dec  709;  Philips  v.  Green,  3  A.  39  Ala.  164,  84  Am.  Dec.  777;  Ameri- 
K.  Marsh.  (Ky.)  7,  13  Am.  Dec.  124;  can  Freehold  Land  Mortg.  Co.  v. 
Dana  t.  CoomlM,  6  (JreenL  (Me.)  89,  Dykes,  111  Ala.  178,  18  So.  292,  56 
19  Am.  Dec  194;  Roberts  v.  Wiggin,  A.  S.  R.  38j_yance  v.  Calhoun,  77  Ark. 
1  N.  H.  73,  8  Am.  Dec  38;  Conroe  35,  90  S.  W.  619,  113  A.  S.  R.  Ill 
v.  BirdsalL  1  Johns.  Cas.  (N.  Y.)  127,  and  note;  Putnal  v.  Walker,  61  Fla. 
1  Am.  Dec  106;  Fonda  v;  Van  Home,  720,  65  So.  844,  36  L.R.A.(N.S.)  33; 

223 


Digitized  by 


Google 


S  10  INFANTS  14  R.  C.  L, 

to  executed  as  to  executory  contracts ;  *•  but  the  term  "voidable"  has 
a  somewhat  different  meaning  as  applied  to  the  executory  contracts 
from  that  in  which  it  is  applied  to  the  executed  contracts  of  an 
infant.  In  the  latter  ease,  the  contract  is  binding  until  it  is  avoided 
by  some  act  indicating  that  the  party  refuses  longer  to  be  bound  by 
it.  In  the  former  case,  it  is  meant  merely  that  the  contract  is  capable 
of  being  confirmed  or  avoided,  though  it  is  invalid  until  it  has  been 

McCarty  v.  Carter,  49  lU.  53,  95  Am.  Barrett,  4  McCord  L.  (S.  C.)  241,  17 
Deo.  572;  Keil  v.  Healey,  84  IlL  104,  Am.  Dec.  736;  little  v.  Duncan,  9 
25  Am.  Rep.  434;  WuUer  v.  Chuse  Rich.  L.  (S.  C.)  55,  64  Am.  Deo.  760; 
Grocery  Co.,  241  lU.  398,  89  N.  E.  796,  Worthy  v.  Jonesville  Oil  Mill,  77  S. 
132  A.  S.  R.  216,  16  Ann.  Cas.  522,  C.  69,  57  S.  E.  634,  12  Ann.  Cas.  688, 
28  L.R.A.(N.S.)  128;  La  Grange  Col-  11  L.RA..(N.S.)  690;  Alsobrook  v. 
l^riate  Institute  v.  Anderson,  63  Ind.  Orr,  130  Tenn.  120,  169  S.  W.  1165, 
367,  30  Am.  Rep.  224;  Alvey  v.  Reed,  Ann.  Cas.  1915B  627;  Searcy  v.  Hun- 
115  Ind.  148, 17  N.  E.  265,  7  A.  S.  R.  ter,  81  Tex.  644,  17  S.  W.  372,  26  A. 
418;  Indiana  Union  Traction  Co.  v.  S.  R.  837;  Farr  v.  Sumner,  12  Vt.  28, 
Maher,  176  Ind.  289,  95  N.  E.  1012,  36  Am.  Dec.  327;  Price  v.  Furman,  27 
Ann.  Cas.  1914A  994;  Breckenridge  Vt.  268,  65  Am.  Dec.  194;  Person  v. 
V.  Ormby,  1  J.  J.  Marsh.  (Ky.)  236,  Chase,  37  Vt.  647,  88  Am.  Dec.  630; 
19  Am.  Dec.  71;  Baker  v.  Lovett,  6  Mustard  v.  Wohlford,  15  Grat.  (Va.) 
Mass.  78,  4  Am.  Dec.  88;  Whitney  v.  329,  76  Am.  Dec.  209;  Wilson  v. 
Dutch,  14  Mass.  457,  7  Am.  Dec.  229;  Branch,  77  Va..65,  46  Am.  Rep.  709; 
Nightingale  v.  Withington,  15  Mass.  Warwick  v.  Bruce,  2  M.  &  8.  205,  6 
272,  8  Am.  Dec.  101;  Thompsbn  v.  Taunt.  118,  14  Rev.  Rep.  634,  6  Eng. 
Hamilton,  12  Pick.  (Mass.)  425,  23  Rul.  Cas.  43. 
Am.  Dec.  619;  Allis  t.  Billings,  6  Mete.  Note:  18  A.  S.  R.  578. 
(Mass.)  415,  39  Am.  Dec.  744;  United  13.  Tucker  v.  Moreland,  10  Pet.  58, 
States  Inv.  Corp.  v.  Ulrickson.  84  9  U.  S.  (L.  ed.)  345;  Slaughter  v. 
Minn.  14,  86  N.  W.  613,  87  A.  S.  R.  Cunningham,  24  Ala.  260,  60  Am.  Dec. 
326;  Youse  v.  Nororoms,  12  Mo.  549,  463;  American  Freehold  Land  Mortg. 
51  Am.  Dec.  175;  Engelbert  v.  TroxeU,  Co.  v.  Dykes,  lU  Ala.  178,  18  So. 
40  Neb.  195,  58  N.  W.  852,  42  A.  S.  292,  56  A,  S.  R.  38;  Qr^orv  v.  Lee, 
R.  665,  26  L.R.A.  177;  Merriam  v.  64  Conn.  407,  30  Atl.  53,  25  L.R.A. 
Wilkins,  6  N.  H.  432,  25  Am.  Dec.  618;  Putnal  v.  Walker,  61  Fla.  720, 
472;  Conn  v.  Cobum,  7  N.  H.  368,  26  55  So.  844,  36  L.R.A.(N.S.)  33;  Keil 
Am.  Dec.  746;  Willard  v.  Stone,  7  v.  Healey,  84  lU.  104,  25  Am.  Rep. 
Cowen  (N.  Y.)  22,  17  Am.  Dec.  496;  434;  Wuller  v.  Chuse  Grocery  Co.,  241 
Campbell  v.  Stakes,  2  Wend.  (N.  Y.)  HI.  398,  89  N.  E.  796,  132  A.  S.  R. 
137,  19  Am.  Dec.  561;  Delano  v.  216, 16  Ann.  Cas.  522,  28  L.RA..(N.S.) 
Blake,  U  Wend.  (N.  Y.)  85,  25  Am.  128;  PhiUps  v.  Green,  3  A.  K.  Marsh. 
Dec.  617  and  note;  Bool  v.  Mix,  17  (Ky.)  7, 13  Am.  Dec  124;  Norcum  v. 
Wend.  (N.  Y.)  119,  31  Am.  Dec.  285  Sheahan,  21  Mo.  25,  64  Am.  Dec.  214; 
and  note;  Lynde  v.  Budd,  2  Paige  Lynde  v.  Budd,  2  Paige  (N.  Y.)  191, 
(N.  Y.)  191,  21  Am.  Dec.  84  and  note;  21  Am.  Dec  84;  Bool  v.  Mix,  17  Wend. 
Cresinger  v.  Welch,  15  Ohio  156,  45  (N.  Y.)  119,  31  Am.  Dec.  285  and 
Am.  Dec.  565;  People's  Bank  Appeal,  note;  Millsaps  v.  Estes,  137  N.  C.  535, 
93  Pa.  St.  107,  39  Am.  Rep.  728;  50  S.  E.  277,  107  A.  S.  R.  496,  70 
O'Rourke  V.  Hancock  Mutual  Life  Ins.  L.R.A.  170;  Person  v.  Chase,  37  Vt. 
Co.,  23  R.  L  457,  50  AU.  834,  91  A.  647,  88  Am.  Dec.  630;  Wilson  v. 
S,  R.  643,  57  L.R.A.  496;  Cheshire  v.  Branch,  77  Va.  65,-46  Am.  Rep.  709. 
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ratified. ^^  In  the  case  of  executory  contracts  if  the  infant,  on  hecom' 
ing  of  age,  disaffirms  the  contract,  then  the  adult  purchaser  or  con- 
tractor will  be  forced  to  become  the  actor,  to  have  the  contract  per- 
formed. In  such  case  the  infant,  or  quondam  infant,  is  under  no 
conditions  or  limitations  in  asserting  the  invalidity  of  the  contract 
Being  voidable,  and  he  making  timely  election  to  avoid  by  pleading 
his  minority,  his  defense,  if  sustained  by  proof,  will  prevail.  He 
need  not  tender  back  anything  he  may  have  acquired  or  received 
under  the  contract.  The  most  that  can  be  required  of  him  is  that, 
if  he  retained  and  held  all  or  any  part  of  what  he  had  received 
under  the  contract  until  he  reached  the  age  of  twenty-one,  then,  on 
demand  or  suit,  he  can  be  held  to  account  for  it.  The  rule  is  differ- 
ent when  the  contract  has  been  executed.  Then  the  quondam  infant, 
or  anyone  asserting  claim  in  his  right,  must  become  the  actor,  and, 
coming  into  a  court  in  quest  of  equity,  he  must  do  or  offer  to  do 
equity,  as  a  condition  on  which  relief  will  be  decreed  to  him.  This 
is  the  difference  between  asking  and  resisting  relief.^*  It  makes  no 
difference  that  the  infant  is  nearly  of  age,  nor  that  he  has  actual 
business  experience  and  capacity.  The  law  must  necessarily  fix  some 
precise  age  at  which  persons  shall  be  held  sui  juris.  It  cannot  meas- 
ure the  individual  capacity  in  each  case  as  it  arises.  It  must  hold 
the  youth  who  has  nearly  reached  his  majority  to  be  no  more  bound 
by  his  contract  than  a  child  of  tender  years.*'  Nor  is  the  infant's 
lack  of  power  to  contract  affected  by  the  fact  that  he  has  been  eman- 
cipated,*' or  that  his  guardian  approved  and  ratified  the  contract,*' 
or  that  he  is  without  parent  or  guardian,**  or  is  engaged  in  business 
for  himself.** 

11.  Contracts  Relating  to  Real  Estate. — In  accordance  with  the 
general  principle  just  stated,  a  deed  of  land  executed  by  an  infant 
grantor  is  voidable  only,*  and  operates  to  transfer  the  title  which  con- 

14.  Edgerly  ▼.  Shaw,  26  N.  H.  514,  19.  Wickham  v.  Toriev,  136  Ga.  594, 
57  Am.  Dec  349.  71  S.  E.  881,  36  L.R.A.(N.S.)  57. 

Note:  18  A.  S.  R.  672.  20.  WuJler  v.   Chuse   Grocery   Co., 

And  see  infra,  par.  11, 12, 19.  241  111.  398,  89  N.  E    796,  132  A.  S. 

15.  Eureka  Co.  v.  Edwards,  71  Ala.  R.  216,  16  Ann.  Cas.  522,  28  L.R.A. 
248,  46  Am.  R^.  314;  Ex  parte  Mc-    (N.S.)  128. 

Ferren,  184  Ala.  223,  63  So.  159,  Aon.  1.  Manning  t.  Johnson,  26  Ala.  446, 

Cas.  1915B  672,  47  L.RA.(N.S.)  543.  62  Am.  Dec.  732;  Keil  ▼.  Healey,  84 

16.  Ex  parte  McFerren,  184  Ala.  IIL  104,  25  Am.  Rep.  434;  Davis  v. 
223,  63  So.  159,  Ann.  Cas.  1915B  672,  Dudley,  70  Me.  236,  35  Am.  Rep.  318; 
47  L.R.A.(N.S.)  543;  McCarty  v.  Car-  Worcester  v.  Eaton,  13  Mass.  371,  7 
ter,  49  HL  53,  95  Am.  Dec  572;  Baker  Am.  Dec.  155;  Englebert  v.  Trozell, 
▼.  Lovett,  «  Mass.  78,  4  Am.  Dec.  88.  40  Neb.  195,  58  N.  W.  852,  42  A.  S. 

17.  See  supra,  par.  6.  R.  665,  26  L.R.A.  177;  Bool  v.  Mix,  17 

18.  Reynolds  v.  Gerber-Bnick  Co.,  Wend.  j(N.  Y.)  119,  31  Am.  Dec.  285 
183  Mich.  157,  149  N.  W.  985,  L.R.A.  and  note;  Cresinger  v.  Welch,  15  Ohia, 
191SC  362  and  note.  156,  45  Am.  Dec.  565;  Dolph  v.  Hand, 
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tinues  in  the  grantee  or  those  who  take  title  under  him  until  diveeted 
by  some  act  of  the  grantor.  A  grantee  who  takes  possession  under  the 
deed  acts  within  his  rights,  and  the  grantor  cannot  treat  him  as  a 
trespasser  until,  by  avoiding  the  deed,  he  has  placed  him  in  that 
position.*  The  same  rule  also  applies,  according  to  the  prevailing 
line  of  modem  cases,  to  a  mortgage  of  real  estate  by  an  infant.* 
It  requires  no  affirmative  act  to  establish  its  validity,  but  only  an 
absence  of  any  act  of  avoidance.*  An  agreement  by  an  infant  to 
sell  or  buy  real  estate,  being  merely  an  executory  contract,  may  be 
repudiated  by  the  infant,  and  his  bringing  or  defending  an  action 
on  the  ground  of  his  infancy  is  a  sufficient  avoidance.  But  the 
vendee  who  has  entered  into  possession  of  the  land  under  the  con- 
tract before  its  avoidance  cannot  be  regarded  as  a  trespasser,'  Such 
a  contract  in  the  form  of  a  bond  with  penalty  would  have  been  held 
void  under  the  older  line  of  distinction  hereinbefore  stated;  but  in 
the  later  cases  it  is  held  that  the  penalty  is  a  mere  form,  and  that 
the  agreement  to  sell  is  the  substance  of  the  contract,  and  is  voidable 
only.^  So  a  lease  of  land  to  an  infant  is  voidable  at  his  option; 
he  is  not  compellable  to  pay  the  rent,  unless  the  use  of  the  real 
estate  was  necessary,'  or  he  ratifies  the  lease  after  coming  of  age. 
In  the  event  of  such  a  ratification  he  would  be  liable  for  rent  fall- 
ing due  thereafter;  and  since  the  ratification  would  render  the  letting 
valid  from  the  beginning,  he  would  also  be  liable  for  rent  which 
became  due  during  his  infancy.*  Since  a  mechanics'  lien  implies  a 
contract  of  which  the  lien  is  a  means  of  enforcement,  the  infant 
can  defeat  an  effort  to  enforce  the  lien  by  his  defense  of  infancy, 
though  in  this  case  also,  the  lien  may  doubtless  be  made  valid  by 
the  infant's  acts  of  ratification  after  he  is  of  age.*    Deeds  to  an  infant 

156  Pa.  St.  91,  27  AtL  114,  36  A.  3.  United  States  Inv.  Corp.  v.  Ul- 

S.  R.  25;  Searcy  v.  Hunter,  81  Tex.  rickson,  84  Minn.  14,  86  N.  W.  613, 

644,  17  S.  W.  372,  26  A.  S.  B.  837;  87  A.  S.  R.  326;  Lynde  v.  Budd,  2 

Bigelow  V.  Kinney,  3  Vt  353,  21  Am.  Paige  (N.  Y.)  191,  21  Am.  Dec.  84. 

Dec.  589 ;  Birch  v.  Linton,  78  Va.  584,  4.  American  Freehold  Land  Mortg. 

49  Am.  Rep.  381.  Co,  v.  Dykes,  111  Ala.  178, 18  So.  292, 

2.  Beauchamp    v.   Bertig,   90    Ark.  56  A.  S.  B.  38  and  note;  Roberts  v. 

351,  119  S.  W.  76,  23  L.R.A.(N.S.)  Wiggin,  1  N.  H.  73,  8  Am.  Dec  38; 

659;  Putnal  v.  Walker,  61  Fla.  720,  Askey  v.  Williams,  74  Tex.  294,  11 

55  So.  844,  36  L.B.A.(N.S.)  33;  Sims  S.  W.  1101,  5  L.B.A.  176. 

V.  Bardoner,  86  Ind.  87,  44  Am.  Rep.  Note:  18  A.  S.  R.  587-689. 

263;  Whitney  v.  Dutch,  14  Mass.  457,  6.  Note:  18  A.  S.  R.  586-587. 

7  Am.  Dec.  229;  Cresinger  v.  Welch,  6.  MusUrd  v.   Wohlford,  15  Grat. 

15  Ohio  156,  45  Am.  Dec.  565;  Logan  (Va.)   329,  76  Am.  Deo.  209. 

V.  Gardner,  136  Pa.  St.  588,  20  AtL  Note:  18  A.  S.  B.  587. 

625,  20  A.  S.  B.  939;  Wheaton  V.  East,  7.  Gregory  v.   Lee,  64  Conn.  407, 

6  Yeig.  (Tenn.)  41,  26  Am.  Dec.  251.  30  Atl.  53,  25  L.B.A.  618. 

Notes:  18  A.  S.  R.  582-684;  26  A.  8.  Notes:  18  A.  S.  B.  589-592:  47 

S.  B.  84L  L.R.A.(N.S.)  543. 

'    And  see  Deeds,  vol.  8,  p.  949  et  seq.  9.  MeCarty  v,  Carter,  49  QL  63,  95 
«-                                                         226 
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would  be  valid  under  the  older  rule,  as  being  cledrly  beneficial 
to  him.  That  they  are  voidable  under  the  modem  rule  is  not  of 
much  practical  importance,  since  they  are  not  likely  to  be  avoided. 
The  chief  practical  difficulty  in  regard  to  such  deeds  is  in  proving 
delivery;  but  the  decisions  of  the  courts  have  been  very  favorable 
to  the  infant  on  this  point,  in  some  cases  delivery  being  presumed 
from  recording,*"  and  in  others  the  one  who  receives  and  holds  the 
deed  being  held  to  be  a  constructive  trustee  for  the  infant  grantee, 
the  benefit  of  whose  acts  he  or  his  successors  in  title  may  claim.** 
12.  Contracts  Relating  to  Personal  Estate,  Loans,  Notes  and  Gifts. — 
The  same  principles  above  stated  apply  to  contracts  with  infants 
for  the  sale,**  purchase,**  hiring,**  or  mortgaging  of  personal  prop- 
erty.** The  title  to  the  property  passes,  but  is  subject  to  be  revested  in 
the  vendor  by  an  avoidance  of  the  contract  by  the  infant.**  But 
such  parts  of  the  contract  as  .are  purely  executory,  as  the  infant's 
promise  to  pay  the  consideration,  are  not  enforceable  unless  they 
have  been  made  valid  by  ratification.*'  The  loaning  or  borrowing 
of  money  by  an  infant  is  likewise  voidable  by  him,**  except,  under 
some  circumstances,  the  borrowing  of  money  to  procure  articles  of 
necessity.*'  A  note,  draft  or  acceptance  given  for  borrowed  money 
or  for  the  purchase  of  property  was  held  in  some  earlier  cases  to  be 
void,  but  the  better  rule  is  that  it  is  voidable  only.**    That  the  note 

Am.  Dec.  572;  Alvey  v.  Reed,  115  Ind.  Merriam  ▼.  Wilkins,  6  N.  H.  432,  25 

148,  17  N.  E.  265,  7  A.  S.  E.  418.  Am.  Dec.  472;  Cheshire  v.  Barrett,  4 

Note:  18  A.  S.  R.  592.  McCord.  L.  (S.  C.)  241,  17  Am.  Dec. 

10.  Parker  v.  Salmons,  101  Ga.  160,  735;  Farr  v.  Sumner,  12  Vt.  28,  36 
28  S.  E.  681,  65  A.  S.  R.  291;  Colee  Am.  Dec.  427;  Price  v.  Furman,  27 

■  V.  Colee,  122  Ind.  109,  23  N  E  687,  Vt.  268,  65  Am.  Dec.  194 

17  A.  S.  R.  345  and  note;  Sneathen  v.  Note :  18  A.  S.  R.  597. 

Sneathen,  104  Mo.  201,  16  S.  W.  497,  14.  Thompson  v.  Hamilton,  12  Pick. 

24  A.  S.  R.  326.  (Mass.)  425,  23  Am.  Dec.  619. 

Note:  53  A.  S.  R.  546.  15.  Note:  18  A.  S.  R.  596. 

And  see  Dekds,  vol.  8,  p.  1009  et  16.  Note:  18  A.  S.  R.  597. 

seq.  17.  Merriam  v.   Wilkins,   6  N.   H. 

11.  Rhea  v.  Bagley,  63  Ark.  374,  432,  25  Am.  Dec.  472;  Cheshire  v. 
38  S.  W.  1039,  36  L.R.A.  86;  Hayes  Barrett,  4  McCord  L.  (S.  C.)  241,  17 
V.  Boylan,  141  HI.  400,  30  N.  E.  1041,  Am.  Dec.  735;  Price  v.  Furman,  27 
33  A.  S.  R.  326;  Abbott  v.  Abbott,  189  Vt.  268,  65  Am.  Deo.  194. 

EL  488,  59  N.  E.  958,  82  A.  S.  R.  470.       18.  Wickham  v.  Toriey,  136  Ga.  594, 

And  see  Tbusts.  71  S.  E.  881,  36  L.R.A.(N.S.)  57. 

12.  Putnal  V.  Walker,  61  Fla.  720,       Note:  18  A,  S.  R.  605. 
55  So.  844,  36  LJl.A.(N.S.)   33.  19.  See  infra,  par.  35. 

Note:  18  A.  S.  R.  595.  20.  Conn  v.  Cobum,  7  N.  H.  368, 

13.  Wnller  v.  Chuse  Grocery  Co.,  26  Am.  Dec.  746;  Edgerly  v.  Shaw, 
241  HI.  398,  89  N.  E.  796,  132  A.  S.  25  N.  H.  514,  57  Am.  Dec.  349;  Delano 
R.  216,  16  Ann.  Cas.  522  and  note,  28  v.  Blake,  11  Wend.  (N.  Y.)  85,  25  Am. 
L.R.A.(N.S.)  128;  OUver  v.  Houdlet,  Dec.  617. 

13  Mass.  237,  7  Am.  Deo.  134;  R^-       Note:  18  A.  S.  R.  606-611. 
nolda  V.  Garber-Bnick  Co.,  183  Midi.      And  see  Bills  aitd  Notes,  vol.  3, 
157,  149  N.  W.  985,  L.R.A.1915C  362;   p.  1086. 
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was  under  seal  does  not  aflfect  the  rule.*  If  it  were  given  for  necessa- 
ries, recovery  may  be  had  for  the  reasonable  value  of  the  neceesariee, 
but  not  for  the  sum  mentioned  in  the  note  if  it  exceed  such  reason- 
able value.*  If  it  were  given  in  settlement  of  a  tort,  the  holder  may 
recover  the  amount  of  tiie  just  damages  caused  by  such  tort.'  The 
indorsement  of  commercial  paper  transfers  the  title,  subject  to  subse- 
quent avoidance;  but  the  guaranty  implied  by  such  indorsement, 
being  an  executory  contract,  is  subject  to  the  defense  of  infancy 
unless  it  has  been  validly  ratified.*  Even  the  gift  of  an  infant, 
though  it  would  be  clearly  void  under  the  older  line  of  distinction, 
as  being  against  his  inter^,  is  now  held  to  be  voidable  only.' 

13.  Doctrine  Applied  to  Particular  Contracts. — The  policy  of  the 
law  which  protects  infants  from  liability  under  their  contracts  is 
peculiarly  applicable  to  trading  or  business  contracts,  and  yet  even 
these  are  not  absolutely  void,  and  may  be  made  valid  by  ratification.* 
Partnerships  between  adults  and  infants  have  been  made  not  infre- 
quently ;  a  de  facto  partnership  is  thereby  cI^eat^d ; '  the  infant  may 
withdraw  and  repudiate  his  further  liability  as  a  partner;  but  if  he 
ratifies  the  partnership  after  coming  of  age,  it  becomes  valid  ab 
initio,®  and  if  he  ratifies  a  particular  liability  incurred  by  his  partner 
in  the  course  of  the  partnership  business,  it  becomes  landing  upon 
him.*  So  it  is  now  generally  held  that  an  infant's  release  of  an 
obligation  to  him,  whether  under  contract  or  for  a  tort,**  hia  com- 
promise of  a  disputed  matter,  or  his  agreement  to  submit  a  contro- 
versy to  arbitration,  while  subject  to  avoidance  by  him,  may  also 
be  made  effective  by  his  ratification.**  A  policy  of  rosurance  taken 
] 

1.  Little  V.  Duncan,  9  lUch.  L.  (8,  43  Atl.  27,  69  A.  S.  R.  525  and  note; 
C.)  55,  64  Am.  Dec.  760.  Adams  v.  BeaU,  67  Md.  53,  8  Atl.  P64, 

2.  Note:  18  A.  S.  R.  607.  And  see  1  A.  S.  R.  379;  PeUetier  v.  Couture, 
infra,  par.  33.  148  Mass.  269,  19  N.  E.  400,  1  LJIJL 

5.  Ray  V.  Tubbs,  50  Vt.  688,  28  Am.    863  and  note. 

Rep.  519.     And  see  Shaw  v.  Coflan,  8.  Penn    v.    Whitehead,    17    Grat. 

58  Me.  254,  4  Am..  Rep.  290.  (Va.)  503,  94  Am.  Dec.  478. 

4.  Nightingale    v.    Withington,    15  Note:  18  A.  S.  R.  601-605. 

Mass.  272,  8  Am.  Dec.  101  and  note.  9.  Whitney  v.  Dutch,  14  Mass.  457, 

Note:  18  A.  S.  E.  610.  7  Am.  Dec.  229. 

And  see  supra,  par.  10.  10.  Indiana  Union  Traction  Co.  v. 

6.  Slaughter  v.  Cunningham,  24  Maher,  176  Ind.  289,  95  N.  E.  1012, 
Ala.  260,  60  Am.  Dec.  463;  LaQrange  Ann.  Cas.  1914A  994  and  note;  Baker 
Collegiate  Institute  v.  Anderson,  63  v.  Lovett,  6  Mass.  78,  4  Am.  Dec.  88; 
Ind.  367,  30  Am.  Rep.  224;  Person  Worthy  v.  Jonesville  Oil  fllill,  77  S. 
V.  Chase,  37  Vt.  647,  88  Am.  Dec.  630;  C.  69,  57  S.  E.  634,  12  Ann.  Cas.  688 
Murray  v.  McEenzie,  23  Ont.  L.  Rep.  and  note,  11  L.R.A.(N.S.)  690  and 
287,  21  Ann.  Cas.  968  and  note.  note;  Bonner  v.  Bryant,  79  Tex.  540, 

Note:  18  A.  S.  R.  628.  15  S.  W.  491,  23  A.  S.  R.  361. 

And  see  Gifts,  voL  12,  p.  924  et  Note:  18  A.  S.  R.  618. 

geq.  And  see  Release. 

6.  Note:  18  A.  8.  E.  598-601.  11.  Baker  v.  Lovett,  6  Mass.  78,  4 

7.  Conary  v.  Sawyer,  92  Me.  463,  Am.   Dec.   88;   Lansing   ▼.   Michigan 
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oat  by  a  minor  on  his  own  life  is  recognized  as  a  valid  contract 
yoidable  only  at  the  instance  of  the  minor,  and  if  not  avoided  by 
him  during  minority  the  company  will  be  held  liable  thereon.^' 
But  be  can  of  course  avoid  the  contract,  and  so  terminate  his  liability 
for  future  premiums.  It  has  been  held  that  if  he  dies  before  reach- 
ing majority,  thus  cutting  off  the  possibility  of  ratification,  his  war- 
ranties in  the  application  are  not  a  defense  to  the  company  against 
its  liability.*'  An  assignment  for  the  benefit  of  creditors  made  by 
an  infant,  or  by  a  partnership  of  which  he  is  a  member,  is  at  most 
voidable  at  his  election.  The  creditors  cannot  attack  it  on  the  ground 
of  his  infancy.  The  laws  authorizing  involuntary  insolvency  or  bank- 
ruptcy proceedings  have  usually  been  held  not  applicable  to  an  infant 
debtor.**  The  contract  of  an  infant  to  marry  (as  distinguished  from 
the  contract  of  marriage  itf^elf,  which  is  elsewhere  discussed),*'  is 
avoidable  by  the  infant,  unless  it  has  been  ratified  after  reaching  full 
age,  but  is  binding  upon  the  other  party  to  the  engagement,  if  of 
full  age.**  Even  the  infant's  promise  to  marry  may  be  proved  to 
have  been  the  means  by  which  he  accomplished  the  deduction  of  the 
other  party.*'  The  property  settlements  in  anticipation  of  a  mar- 
riage are  subject  to  special  considerations.  By  the  common  law  a 
jointure,  if  adequate  and  properly  secured,  was  binding  upon  the 
wife,  though  she  were  an  infant  when  it  was  made.*®  With  respect 
to  the  settlement  of  her  own  real  and  personal  estate  by  a  female 
infant  upon  her  marriage,  it  also  became  established,  after  some  fluc- 
tuation of  opinion,  that  she  was  bound  by  the  settlement  of  her  gen- 
eral personcd  property,  because  such  personalty  became  by  the  mar- 
riage the  property  of  her  husband,  and  the  settlement  was  in  effect 
his  settlement  and  not  hers;  but  as  to  her  real  estate,  and  also  her 
personal  property  settled  to  her  separate  use,  she  was  not  bound, 
although  the  settlement  was  made  with  the  approbation  of  her  par- 
ents or  guardian,  or  even  the  court  of  chancery.    But  this  question. 

Cent.  R.  Co.,  126  Mich.  663,  86  N.  W.  ancb,  post,  par.  59. 

147,  86  A.  S.  R.  567;  Millsaps  v.  Es-  14.  Parris  v.  Rochardson,  6  Allen 

tes,  137  N.  C.  535,  50  S.  E.  277,  107  (Mass.)    118,  83  Am.   Dee.   618  and 

A.  S.  R.  496,  70  L.R.A.  170  and  note.  note. 

Note:  18  A.  S.  R.  619.  Note:  18  A.  S.  R.  597,  698-601. 

And    see    generally,    Arbitratioit  15.  See  Mabriage. 

AND  AwABD,  vol.  2,  p.  354  et  seq.;  16.  Cannon    y.    Alsbnry,   1   A.    K. 

Compromise  and  Skitlbmxnt,  vol.  5,  Marsh.   (Ey.)  76,  10  Am.  Dec.  709; 

p.  885  et  seq.  Willard  v.  Stone,  7  Cow.  (N.  T.)  22, 

12.  Union    Cent.,  Life   Ins.   Co.   ▼.  17  Am.  Dec.  496. 

Hilliard,  0^  Ohio  St.  478, 59  N.  E.  230,  Notes:  18  A.  S.  R.  627;  57  L.R.A. 

81  A.  S.  K.  644,  53  L.R.A.  462.  684. 

Note:  57  L.R.A,  496.  17.  Hawk  v.  Harris,  112  la.  543,  84 

18.  O'Rourke  v.  John  Hancock  Mnt.  N.  W.  664,  84  A.  S.  R.  352.    And  see 

Life  Ins.  Co.,  23  R.  L  457,  50  AtL  Seddotion. 

834,  91  A.  S.  R.  643,  57  L.R.A.  496  18.  Note:   18   A.   8.   R.   593.     See 

and  note.    And  see  generally,  Insub-  Dowkb,  vol.  9,  p.  599. 
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like  aJl  those  relating  to  the  property  of  husband  and  wife,  has 
been  greatly  affected  by  the  modem  legislation  concerning  married 
women."  Even  a  contract  of  suretyship  for  the  accommodation  of 
another  has  been  held  to  be  voidable  only,  and  subject  to  be  made 
\'alid  by  ratification.**  That  a  contract  was  under  seal  dora  not 
affect  the  application  to  it  of  the  genOTal  rule;  and  even  a  bond 
with  penalty  is,  in  the  modem  cases,  held  voidable  only  and  not 
void.*  The  infant's  contract  for  personal  service  is  voidable  (exc^t 
in  the- rare  cases  when  it  may  be  sustained  as  a  contract  necessary 
for  his  support),  but  the  principal  questions  arising  under  such 
contracts  relate  to  the  effect  of  their  avoidance,  and  will  be  considered 
later.'  The  appointment  of  an  agent,  and  the  validity  of  contracts 
made  for  an  infant  by  his  agent,  have  already  been  discussed.* 

14.  Concurring  Disabilities  of  Infancy  and  Coverture. — ^If  the  infant 
who  attempts  to  make  a  contract  is  aho  a  married  woman,  and  by 
the  law  of  the  state  is  thereby  incapable  of  making  such  a  contract, 
the  two  disabilities  are  independent  of  each  other,  and  each  has  its 
full  effect.  For  instance,  her  power  to  validate  the  contract  by  acts 
of  ratification,  or  by  delay  in  repudiating  it  after  reaching  full  age, 
may  not  be  effective  because  of  the  continuance  of  her  disability  as 
a  married  woman.^  But  if  the  infant  reaches  full  age  and  is  immar- 
ried,  her  subsequent  marriage  will  not  extend  the  time  of  her  dis- 
affirmance.' The  fact  that  both  disabilities  apply  to  the  same  aet 
does  not  give  to  either  of  them  a  greater  effect  than  it  would  have 
had  separately.*  If  by  statute  a  married  woman  is  made  capable 
of  contracting,  the  statute  affects  only  the  disability  of  coverture, 
and  that  of  infancy  exists  as  in  other  cases.  So  where  a  married 
woman,  who  is  also  an  infant,  executes  a  deed  convesdng  her  own 
realty  or  relinquishing  her  right  of  dower  in  the  lands  of  her  hus- 
band, in  conformity  with  a  statute  which  provides  that  married 
women  may  convey  their  lands  or  release  their  claims  to  dower  by 
deeds  executed  in  a  prescribed  manner,  the  statute  simply  removes 
the  disability  of  coverture.    Hence  a  deed  executed  by  an  infant  feme 

19.  See  Husband  and  Wife,  vol.  13,  Pate,  93  Ind.  423,  47  Am.  Rep.  374; 
p.  1023.  McMorris  v.  Webb,  17  S.  C.  558,  43 

20.  Hamer  v.  Dipple,  31  Ohio  St.  Am.  Rep.  629;  Wilson  v.  Branch,  77 
72,  27  Am.  Rep.  496.  Va.  65,  46  Am.  Rep.  709;  Blake  v. 

Note:  18  A.  S.  R.  614.  Hollandsworth,   71   W.   Va.   387,   76 

And  see  Pbincipal  and  Surety.  S.  E.  814,  43  L.R.A.(N.S.)  714. 

1.  Note:  18  A.  S.  R.  611-612.  Note:  18  A.  S.  R.  679. 

2.  See  infra,  par.  23.  5.  Keil  v.   Healey,  84  III.  104,  25 

3.  See  supra,  par.  7.  Am.  Rep.  434;  Priddy  v.  Boice,  201 

4.  Sims  V.  Everhardt,  102  U.  S.  300,  Mo.  309,  99  S.  W.  1055,  119  A.  S.  R. 
26  U.  S.  (L.  ed.)  87;  Stull  v.  Harris,  762,  9  Ann.  Gas.  874,  9  L.R.A.(N.S.) 
51  Ark.  294,  11  S,  W.  104,  2  LJl.A.  718. 

741;  Sims  v.  Bardoner,  86  Ind.  87,  44  6.  Logan  v.  Gardner,  136  Pa.  St 
Am.  Rep.  263  and  note;  Richardson  ▼.   588,  20  Atl.  625,  20  A.  S.  R.  939. 
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covert  pursuant  to  the  atatutory  requirements  stands  on  precisely  the 
same  footing  aa  a  deed  executed  by  an  infant  feme  sole.  The  deed 
is  not  binding,  nor  is  it  void;  but  it  is  voidable.'  But  if  she  con- 
vey the  land  after  reaching  full  age,  in  full  compliance  ydth  the 
statutes  enabling  a  married  women  to  convey,  her  deed  will  be  effectual 
either  to  ratify  or  to  avoid  the  deed  made  during  infancy.*  In  a 
few  cases  it  has  been  declared  that  a  deed  by  an  infant  feme  covert 
was  "absolutely  void;"'  but  in  some  of  those  cases,  after  declaring 
such  a  deed  to  be  "clearly  void,"  the  oourte  proceed  to  discuss  whether 
the  maker  had  ratified  the  deed  after  her  disability  ceased,  showing 
that  in  fact  they  deemed  it  voidable  only.*^  If  a  deed  is  made  to  an 
infant  feme  covert,  the  estate  vesta  in  her,  subject  only  to  be  divested 
by  her  disafBrmance  of  it  when  discovert  and  of  full  age.** 

15.  Application  of  Lex  Loci  to  Contracts  of  Infants. — ^If  a  person 
domiciled  in  one  state  does  some  contractual  act  in  another  state, 
and  the  law  of  the  two  states  differs  as  to  the  age  of  majority,  the 
question  arises  which  law  shall  be  applied.  The  rule  is  maintained 
by  many  of  the  jurists  of  Continental  Europe,  and  by  some  English 
and  American  writers,  that  the  domicil  of  origin  determines  the 
personal  capacity  of  the  person,  wherever  he  may  go.*'  The  reason 
given  by  those  civilians  who  hold  the  opinion  that  the  law  of  the 
domicil  of  birth  ought  in  all  cases  to  prevail  over  the  law  of  the 
place  of  the  actual  domicil  in  fixing  the  age  of  majority,  and  that 
it  remains  unalterable  by  any  change  of  domicil,  is  that  each  state 
or  nation  is  presumed  to  be  the  best  capable  of  judging,  from  the 
physical  circumstances  of  climate  or  otherwise,,  when  the  faculties 
of  its  citizens  are  morally  or  civilly  perfect  for  the  purposes  of  society. 
And  with  respect  to  cases  of  lunacy,  idiocy  and  prodigality,  it  is 
supported  by  them  upon  the  general  argument  from  inconvenience, 
and  the  great  confusion  and  mischief  which  would  arise  from  the 
same  person  being  considered  as  capable  to  contract  in  one  place, 

7.  Sims  T.  Eveifaardt,  102  IT.  S.  300,  Am.  Dee.  285;  Logan  v.  Gardner,  136 
26  U.  S.  (L.  ed.)  87;  American  Free-  Pa.  St.  588,  20  Atl.  625,  20  A.  S.  R. 
hold  Land  Mortg.  Co.  v.  Dykes,  111  939. 

Ala.  178,  18  So.  292,  56  A.  S.  R.  38;       8.  Noreum  v.  Sheahan,  21  Mo.  25, 
Harrod  v.  Myers,  21  Ark.  592,  76  Am.  64  Am.  Dec.  214 
Dec.  409;  Watson  v.  Billings,  38  Ark.       9.  Chandler  v.  McKinney,  6  Mich. 
278,  42  Am.  Rep.  1;  Philips  v.  Green,  217,  74  Am.  Dec.   686;   Schrader  v. 
3  A.  K.  Marsh.  (Ky.)  7, 13  Am.  Deo.  Decker,  9  Pa.  St.  14,  49  Am.  Dec.  538. 
124;  Sewell  v.  Sewell,  92  Ky.  500,  18       10.  Sandford   v.   McLean,  3   Paige 
S.  W.  162,  36  A.  S.  B.  606;  Shreeves   (N.  Y.)  117,  23  Am.  Dec.  773. 
V.  CaldweU,  135  Mich.  323,  97  N.  W.       11.  Scanlan    v.    Wrkht,    13    Pick. 
764,  106  A.  S.  B.  396,  3  Ann.  Caa.    (Mass.)  523,  25  Am.  Dec.  344. 
692;  Yonse  v.  Norcnm,  12  Mo.  549,       12.  Le  Breton  v.  Noachet,  3  Mart. 
61  Am.  Dec  175;  Norcnm  v.  Sheahan,   0.  S.  (La.)  60,  6  Am.  Doc.  736  and 
21  Mo  25,  64  An»    Dec.  214;  Harris  note;  Barrera  v.  Alpnente,  6  Mart.  N. 
V.  Ross,  86  Mo.  89,  56  Am.  Eep.  411;    S.  (La.)  69, 17  Am.  Dee.  179  and  not*. 
Bool  V.  Mix,  17  Wend.  (N.  Y.)  119,  31 
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and  incapable  in  another;  so  that  he  might  change  his  dvil  char- 
acter and  capacity  with  every  change  of  his  domieil.  But  howerer 
satisfactory  tiie  reasons  in  favor  of  the  role  given  above  may  be  to 
the  minds  of  many  Continental  jurists  who  have  written  upon  the 
subject,  it  is  very  evident  that  tJiey  have  not  been  generally  con- 
sidered satisfactory  in  the  jurisprudence  of  the  United  States,  and 
the  prevailing  American  nde  is  that  the  legal  capacity  of  a  person 
to  make  a  contract  or  perform  any  other  act  is  to  be  determined  by 
the  law  of  the  place  where  the  act  was  done  or  the  contract  made. 
Therefore  a  person  who  is  a  minor  until  he  ia  of  the  age  of  twenty-, 
five  years  by  the  law  of  his  domidl,  and  incapable  as  such  of  mak- 
ing a  valid  contract  there,  may  nevertheless  in  another  country,  where 
he  would  be  of  age  at  twenty-one  years,  generally  make  a  valid  con- 
tract at  that  age,  even  a  contract  of  marriage.**  But  where  the  infant 
signed  the  contract  in  the  state  of  his  domieil,  and  the  entire  per- 
formance on  his  part  was  to  be  in  that  state,  the  law  of  that  state 
will  be  applied  to  determine  its  validity,  although  the  acceptance 
by  the  other  party,  which  completed  the  contract,  was  in  another 
state.**  If  the  question  is  one  of  the  title  of  land,  it  will  be  deter- 
mined by  the  law  of  the  state  where  the  land  lies.*'  If  one  changes 
his  legal  domieil  from  one  state  to  another,  the  law  of  the  new  dom- 
ieil becomes  the  test  of  his  being  an  adult  or  an  infant;  and  though 
a  girl  had  already  become  of  age  at  eighteen  by  the  law  of  her 
state,  if  she  removed  to  another  state  where  the  age  of  legal  major- 
ity was  twenty-one,  she  becomes  again  an  infant.**  Where  the  ques- 
tion of  the  time  when  a  person  came  of  age  is  relevant  only  as  affect- 
ing the  running  of  the  statute  of  limitations,  the  law  of  the  forum 
has  been  held  decisive.*' 

16.  Estoppel  against  Infants. — Since  the  estoppel  of  a  person  to 
declare  the  truth  and  assert  his  rights  based  thereon,  because  of  his 
contrary  and  misleading  acts  or  declarations,  gives  to  those  acts  or 
declarations  a  contractual  force,  estoppel  will  not  ordinarily  be  based 
on  the  acts  or  declarations  of  infants,**  but  cases  may  arise  in  which 
for  the  prevention  of  fraud  or  unfairness  a  court  of  equity  may 

IS.  Wilder's  Succession,  22  La.  Ann.  659.    And  see  Coitfuot  of  Laws,  voL 

219,  2  Am.   Rep.  721;  Thompson   v.  5,  pp.  925,  953. 

Eetcham,   8  Johns.    (N.   Y.)    189,   5  16.  Hiestand    v.    Runs,    8    Blaekf. 

Am.  Dec.  332.  (Ind.)  345,  46  Am.  Dec.  481. 

Notes:  17  Am.  Dec.  180  et  seq.;  5  17.  Burgett   v.   Williford,   56   Ark. 

Ene.  Eul.  Cas.  867.  187,  19  S.  W.  750,  35  A.  S.  R.  96. 

And    see    generally,    Conflict    of  And  see  Liuitation  of  Achons. 

Laws,  vol.  5,  p.  949  et  seq.  18.  Sims  v.   Everhardt,  102  U.   S. 

14.  International  Textbook  Co.  v.  300,  26  U.  S.  (L.  ed.)  87;  Jolly  v. 
Connelly,  206  N.  T.  188,  99  N.  E.  Graham,  222  111.  550,  78  N.  E.  919, 
722,  42  L.R.A.(N.S.)  1115.  113  A.  S.  R.  435  and  note;  Valle  v. 

15.  Beauchamp  v.  Bertig,  90  Ark.  Fleming,  19  Mo.  464,  61  Am.  Dee. 
851,  119  S.  W.  75,  23  L.R.A.(N.S.)  566;  Matkwk  v.  WilliamsviUe,  etc.,  R. 
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decree  such  an  estoppel.  Upon  that  principle  it  is  well  settled  that 
no  person,  whether-  under  legal  disability  or  not,  will  in  equity  be 
permitted  to  receive  and  retain  that  which  forms  the  consideration 
for  an  invalid  sale  or  dii^>osition  of  his  property,  and  at  the  same 
time  to  retake  the  property  to  the  prejudice  of  those  who  have  in 
good  faith  acted  upon  the  transaction  as  valid.**  It  has  been  held, 
even  at  law,  that  a  minor  may  and  ought  to  be  bound  by  his  silence, 
if  of  age  sufficient  to  know  his  position  in  regard  to  his  property. 
He  has  no  more  right  to  commit  a  fraud  than  an  adult.'"  But  it 
has  been  held  that  minor  heirs  are  not  estopped  from  asserting  title 
to  lands  of  their  ancestor,  sold  by  an  administrator  under  a  void 
order,  by  the  mere  fact  that  their  guardian  received  a  portion  of  the 
proceeds  of  the  sale  and  applied  it  to  their  use,  where  it  is  apparent 
from  their  nonage,  ignorance,  and  position  that  they  knew  nothing 
of  the  proceedings  of  the  administrator  on  the  estate,  and  their  guard- 
ian never  made  any  settlement  with  them  of  his  trust,  by  which 
they  could  know  the  true  state  of  the  facts.*  An  interesting  question 
which  has  occasionally  risen  is  whether  an  infant  who  has  obtained 
employment  by  misrepresentations  as  to  his  age  can  afterward  assert 
his  true  age  for  the  purpose  of  creating  a  liability  on  the  part  of 
the  employer,  or  of  excusing  his  own  fault.  The  consensus  of  the 
cases  seems  to  be  that  he  is  not  estopped  from  proving  the  truth, 
as  matter  of  law,  but  that  his  representations  are  admissible  and  to 
be  given  weight  in  determining  the  fault  of  the  defendant.'  So  it 
has  been  held  that  the  representations  of  an  infant,  by  which  he 
received  a  railroad  ticket  of  a  class  to  which  he  was  not  entitled, 
render  him  a  trespasser  on  the  train  and  not  a  passenger.'     The 

Co.,  198  Mo.  495,  95  S.  W.  849,  115  TurbeviUe,  1  Swan  (Tenn.)  437,  57 
A.  S.  B.  481;  McCoon  v.  Smith,  3  Am.  Dee.  782  and  note. 
HiU  (N.  Y.j  147,  38  Am.  Deo.  623;  Note:  44  Am.  Dec.  285. 
Spencer  v.  Carr,  45  N.  T.  406,  6  Am.  1.  Schnell  v.  Chicago,  38  111.  382, 
Rep.  112;  Norris  v.  Wait,  2  Rich.  L.  87  Am.  Dec.  304;  Flemming  v.  Borden, 
(S.  C.)  148,  44  Am.  Dec.  283  and  127  N.  C.  214,  37  S.  E.  219,  53  LJI.A. 
note;  Norfolk,  etc,  B.  Co.  v.  Bondu-  316. 

rant,  107  Va.  515,  59  S.  E.  1091,  122  2.  Matlock  v.  WiUiamsville,  etc.,  R. 
A.  S.  R.  867, 15  L.B.A.(N.S.)  443  and  Co.,  198  Mo.  495,  95  S.  W.  849,  115 
note;  Williamson  ▼.  Jones,  43  W.  Va.  A.  S,  R.  481;  Koester  v.  Rochester 
562,  27  8.  E,  411,  64  A.  S.  B.  891  Candy  Works,  194  N,  Y.  92,  87  N.  E. 
and  note,  38  L.BA.  694.  And  see  77,  16  Ann.  Cas.  589, 19  L.R.A.(N.S.) 
EsTOPPDi,  vol.  10,  p.  752  et  seq.         783;  Krutlies  v.  Bulla  Head  Coal  Co., 

19.  Hobbs  V.  Nashville,  etc,  B.  Co.,  249  Pa.  St.  162,  94  Atl.  459,  L.B.A. 
122  Ala.  602,  26  So.  139,  82  A.  S.  B.  1915P  1082  and  note;  Norfolk,  etc, 
103;  Berry  v.  StigaU,  253  Mo.  690,  E.  Co.  v.  Bondurant,  107  Va.  515,  59 
162  S.  W.  126,  Ann.  Cas.  1915C  118,  S.  E.  1091, 122  A.  S.  B.  867, 15  L.R.A. 
50  L.BA.(N.S.)  489.  And  see  infra,  (N.S.)  443  and  note;  Kirkham  v. 
par.  20.  Wheeler-Osgood  Co.,  39  Wash.  415,  81 

20.  Penn  v.  Heisey,  19  111.  295,  68  Pac.  869,  4  Ann.  Cas.  6il2  and  no^je. 
Am.  Dec.  597;   Spencer  v.  Carr,  45  And  see  Masteb  axd  Skkvaitt. 

N.  T.  406,  6  Am.  Bep.  112;  Bariiam  v.       3.  FiUmauiice  t.  New  York,  etc,,  R. 
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admissions  of  an  infant  as  evidence  in  a  civil  action,*  or  his  con- 
fessions in  a  criminal  proceeding  against  him,*  and  the  rule  applied 
when  an  infant  procures  an  adult  to  make  a  contract  with  him  b^ 
declaring  that  he  is  of  age,*  is  discussed  elsewhere  in  this  articlQ. 

Avoidance  of  Infant" $  Contract 

17.  Who  May  Avoid. — The  right  to  avoid  a  contract  because  of 
the  infancy  of  the  maker,  or  of  one  of  the  makers,  is  a  privilege 
personal  to  the  infant,'  and  the  other  party  to  the  contract  is  bound 
thereby  so  long  as  the  infant  adheres  to  it.*  A  stranger  to  the  con- 
tract cannot  question  its  validity  because  of  the  infancy  of  a  party,* 
nor,  as  a  rule,  can  the  infant's  guarditin  avoid  the  contract  on  his 
behalf;  "  though  there  is  authority  to  the  eflfect  that  the  appointment 
by  an  infant  of  a  broker  to  buy  and  sell  stocks  for  him  may  be  dis- 
affirmed by  notice  from  his  guardian  to  that  efJect,  although  all  trana- 
actions  between  the  infant  and  the  broker  have  been  adjusted.**  And 
it  has  been  decided  that  the  deed  of  conveyance  of  a  minor  may  be 
avoided,  after  he  becomes  of  age,  by  a  guardian  appointed  over  him 
as  a  spendthrift.**  If  the  infant  dies  before  reaching  majority,  his 
legal  representative  or  his  heir  may  exercise  his  right  of  avoidance.** 

Co.,  192  Mass.  159,  78  N.  E.  418,  116  Alexander  v.  Weedner,  82  Pa.  St.  452; 

A.   S.   E.   236,   7   Ann.   Cas.   586,   6  Morris  v.  Kassling,  79  Tex.  141,  16 

L.R.A.(N.S.)  1146.  S.  W.  226,  11  L.R.A.  398;  Warwick  v. 

4.  See  infra,  par.  51.  Bmce,  2  M.  A  8.  205,  6  Taunt  118, 

6.  See  infra,  par.  41.  14  Rev.  Rep.  634,  6  Eng.  Rul.  Cas.  43. 

6.  See  infra,  par.  22  and  38.     .  Notes:  36  Am.  Dec.  297;  18  A.  S. 

7.  Cannon    v.    Alsbury,    1    A.    K,  R.  696. 

Marsh.  (Ky.)  76,  10  Am.  Dec.  709;  9.  Beeler  v.  Bullitt,  3  A.  K  Marsh. 
Oliver  v.  Houdlet,  13  Mass.  237,  7  (Ky.)  280,  13  Am.  Dec.  161;  Thomp- 
Am.  Dec.  134  and  note;  Nightingale  son  v.  Hamilton,  12  Pick.  (Mass.)  4^, 
V.  Withington,  15  Mass.  272,  8  Am.  23  Am.  Dec.  P19;  Roberts  v.  Wiggin, 
Dec.  101;  Dolph  v.  Hand,  156  Pa.  St.  1  N.  H.  73,  8  Am.  Dec.  38;  George  v. 
91,  27  Atl.  114,  36  A.  S.  R.  25.  Thomas,  16  Tex.  74,  67  Am.  Dec.  612. 

Note:  18  A.  S.  R.  695.  Note:  18  A.  S.  R.  695, 

.    8.  Cannon    v.    Alsbury,    1    A.    K.       10.  Oliver  v.  Houdlet,  13  Mass.  237, 
Marsh.   (Ky.)   76,  10  Am.  Dec.  709;   7  Am.  Dec.  134;  Shreeves  v.  Caldwell, 
Aronns  v.  Lesassier,  10  La.  592,.  29  135  Mich.   323,  97   N.   W.   764,  106 
Am.  Dec.  470;  Patterson  v.  Lippin-  A.  S.  E.  396,  3  Ann.  Cas.  592. 
cott,  47  N.  J.  L.  457,  1  Atl.  506,  54       Note:  18  A-  S.  R.  698. 
Am.  Rep.  178;   Willard  v.   Stone,  7       11.  Benson  v.  Tucker,  212  Mass.  66, 
Cow.   (N.  Y.)   22,  17  Am.  Dec  496;   98  N.  E.  589,  41  L.RJl.(N.S.)  1219. 
Hieks  V.  Beam,  112  N.  C.  642, 17  S.  E.       12.  Chandler  v.  Simmons,  97  Masa 
490,  34  A.  S.  R.  521;  Union  Central   508,  93  Am.  Dec  117. 
Life  Ins.  Co.  v.  Hilliard,  63  Ohio  St.       Note:  18  A.  S.  E.  698. 
478,  59  N.  E.  230,  81  A.  S.  R.  644,       And  see  Spbndthkipts. 
53  L.R.A.  462;  Webb  v.  Harris,  32       13.  Harvey  v.  Briggs,  68  Miss.  60, 
Okla.  491,  121  Pac  1082,  Ann.  Caa.   8  So.  274,  10  L.R.A.  62;   Harris  v. 
1?14A   602;   Brown   v.   CaldweU,   10  Ross,  86  Mo.  89,  56  Am.  Rep.  411; 
Serg.  te  R.   (Pa.)   114,  13  Am.  Dec  Roberts  v.  Wiggifa,  1  N.  H.  73,  8  Am. 
660,   overruled  on  another  point  by  Dec  38;  Person  v.  Chase,  37  Vt.  647, 
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18.  Time  of  Avoidiaiice;  When  Avoidable. — An  infant's  contract 
relating  to  personal  property  only  may  be  avoided  by  him  on  his 
reaching  the  age  of  majority,  and  also  at  any  time  during  his  minor- 
ity ;  ^*  and  the  same  thing  is  true  as  to  his  general  executory  con- 
tracts.^' This  rule  is  partly  at  least  based  on  the  evident  fact  that  to 
give  a  contract  effect  until  the  infant's  majority  would,  in  a  great 
proportion  of  cases,  make  any  right  of  rescission  wholly  illusory  from 
the  mere  fact  that  the  property  concerned  or  the  subject  matter  of  the 
contract  would  have  ceased  to  exist.**  A  few  cases  hold  that  an  infant 
cannot  disaffirm  his  contract  until  he  becomes  of  age;  but  some  at 
least  of  these  cases  have  been  overruled  or  modified  by  the  same  courts 
in  later  decisions.*^  But  to  disaffirm  a  conveyance  of  real  estate  to 
him  is  practically  to  convey  away  the  land ;  **  and  to  disaffirm  his  own 
conveyance  is  equivalent  to  a  repurchase;  the  property  concerned  is 
also  of  a  permanent  nature,  and  is  not  lost  by  delay.  The  infant  is 
therefore  given  protection  from  immediate  loss  by  giving  him  the 
right  to  re-enter  on  the  land  and  take  its  rents  and  profits ;  but  he  can- 
not finally  retransfer  the  titie  until  he  reaches  his  majority.**  He 
can,  however,  bring  an  action  during  his  infancy  to  set  aside  the 
deed.*'    No  act  of  avoidance  during  infancy  is  necessary  to  support 

88  Am.  Dec.  630;  Blake  v.  HoUands-       Note:  51  L.R.A.(N.S.)  29. 
worth,  71  W.  Va.  387,  76  S.  E.  814.       16.  Lansing  v.   Michigan   Cent.  E. 
43  L.R.A.(N.S.)   714  and  note.  Co.,  126  Mich.  663,  86  N.  W.  147,  86 

Note:  18  A.  S.  R.  697.  A.  S.  R.  567;  Farr  v.  Sumner,  12  Vt. 

14.  McCarthy   v.   Nicrosi,   72   Ala.   28,  36  Am.  Dec.  327. 

332,  47  Am.  Rep.  418;  WuUer  v.  Chuae       Notes:  51  L.R.A.(N.S.)  29;  12  Ann. 

Grocery  Co.,  241  111.  398,  89  N.  E.   Cas.  690. 

796,  132  A.  S.  R.  216,  16  Ann.  Cas.       17.  Patterson  v.  Rasper,  182  Mich. 

522,   28   L.R.A.(N.S.)    128;    Rice   v.  281,    148    N.    W.    690,    L.R.Aa915A 

Boyer,  108  Ind.  472,  9  N.  E.  420,  58  1221;  Stall  v.  Hawks,  179  Mich.  571, 

Am.  Rep.  53;  Adams  v.  BeaU,  67  Md.   146  N.  W.  229,  51  L.R.A.(N.S.)   28 

53,  8  Atl.  664,  1  A.  S.  R.  379;  Carr  and  note;  Price  v.  Furman,  27  Vt.  268, 

V.  Clough,  26  N.  H.  280,  59  Am.  Dec.   65  Am.  Dec.  194. 

345;  Hall  v.  Butteifleld,  59  N.  H.  354,       18.  Scanlon    v.    Wright,    13    Pick. 

47  Am.  Rep.  209.  (Mass.)   523,  25  Am.  Dec.  344. 

Notes:  18  A.  S.  R.  668;  51  L.R.A.  19.  McCarthy  v.  Nicrosi,  72  Ala. 
(N.S.)  28.  332,  47  Am.  Rep.  418;  Hutchinson  v. 

15.  Clark  v.  Ctoddard,  39  Ala.  164,  McLaughlin,  15  Colo.  492,  25  Pac.  317, 
84  Am.  Dec.  777;  Ex  parte  McFerren,  11  L.R.A.  287;  Philips  v.  Green,  3  A. 
184  Ala.  223,  63  So.  159,  Ann.  Cas.  K.  Marsh.  (Ky.)  7,  13  Am.  Dec.  124; 
1915B  672,  47  LJLA.(N.S.)  543;  Bool  v.  Mix,  17  Wend.  (N.  Y.)  119, 
Wnller  v.  Chose  Grocery  Co.,  241  111.  31  Am.  Dec  285;  Lanning  v.  Brown, 
398,  89  N.  E.  796,  132  A.  8.  R.  216,  84  Ohio  St.  385,  95  N.  E.  921,  Ann. 
16  Ann.  Cas.  522,  28  L.R.A.(N.S.)  Caa.  1912C  772;  Wallace  v.  Leroy, 
128;  Briggs  V.  MeCabe,  27  Ind.  327,  57  W.  Va.  263,  50  S.  E.  243,  110  A. 

89  Am.  Dec  503;  Adams  v.  Beall,  67   8.  R.  777. 

Md.  53,  8  AtL  664,  1  A.  S.  R.  379;       Notes:  18  A.  S.  E.  670;  51  L.R.A. 
Worthy  T.  Jonesville  Oil  Mill,  77  S.    (N.S.)   31. 

C.   69,  57  8.  E.  634,  12  Ann.   Cas.       20.  Harrod  v.  Myers,  21  Ark.  692, 
688  and  note,  11  LJl.A.(N.S.)    690.   76  Am.  Dec.  409;  International  Land 
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an  avoidance  made  after  reaching  majority.*  The  disability  to-  finally 
disaffirm  a  deed  executed  during  infancy  extends  to  a  mortgage;' 
but  the  mortgagor  can  plead  infancy  to  an  action  to  foreclose  the 
mortgage  brought  before  he  has  attained  majority.'  In  applying  the 
above  distinction,  leases  to  or  from  infants  are  classed  as  personal 
rather  than  as  real  estate  contracts.*  The  question  how  soon  after 
reaching  his  majority  the  former  infant  must  exercise  his  right  of 
rescission  is  the  same  question  in  another  form  as  that  of  ratification 
by  delay  in  avoiding  the  contract,  and  is  considered  in  that  aspect 
elsewhere  in  this  article.' 

19.  Mode  of  Avoidance. — It  was  held  in  the  early  cases  that  the 
avoidance  of  an  infant's  contract  must  be  evidenced  by  some  act  "of 
as  high  and  solemn  a  nature"  as  the  contract  itself ;  a  feoffment  with 
livery  of  seisin  by  a  former  re-entry,  a  deed  of  bargain  and  sale  by 
another  deed  of  the  same  kind,  "a  matter  of  pais  by  an  act  in  pais  of 
equal  solemnity  or  notoriety,"  and  so  on.'  But  in  the  modem  law  the 
formality  or  ceremonial  which  marks  an  act  is  little  regarded.  The 
law  looks  rather  to  the  substance,  and  requires  that  there  should  be 
an  unequivocal  act  by  which  the  present  intention  to  avoid  the  former 
act  is  made  known  to  those  to  be  affected  by  it'  Thus,  a  deed  may 
be  avoided,  after  the  grantor  comes  of  age,  by  a  formal  re-entry  made 
known  to  the  grantee  or  his  successor  in  title ; '  but,  also,  it  may  be 
avoided  by  a  definite  notice  of  disaffirmance.*    Notice  of  rescission 

Co.  V.  Marshall,  22  Okla.  693,  98  Pae.  7.  McCarthy  ▼.  Nicrosi,  72  Ala.  332, 

951,  19  L.R.A.(N.S.)  1056.  47  Am.  R«p.  418;  McCarthy  ▼.  Wood- 

1.  McCarthy  v.  Nicrosi,  72  Ala.  332,  stock  Iron  Co.,  92  Ala.  463,  8  So.  417, 

47  Am.  Rep.  418;  Philips  v.  Green,  12  L.E.A,  136  and  note;  Spencer  v. 

3  A.  K  Marsh.  (Ky.)  7,  13  Am.  Dec.  Collins,  156  Cal.  298, 104  Pac.  320,  20 

124.                        n  ,j     „    lor   »r-  u  A°n-  Cas.  49;  Indiana  Union  Traction 

J^  StTw  WIM'  S   R^'2-  Co.  v.  Maher,  176  Ind.  289,  95  N.  E. 

323,  97  N.  W  764,  106  A.  S.  R.  396,  j^j^g,  Ann.  Cas.  1914A  994;  Roberts 

Note:  5TlI:A.(N.S.)  32.  '•  biggin.  1  N  H.  73,  8  An.  Dec.^; 

%  "Nntt^-  IS  A    S   R   fl7l  Gnssom  V.  Beidleman,  35  Okla.  343, 

4:  Ex  parte  McFer^n;  184  Ala.  223,  1^9  Pac    853    Ann    Cas.  1914D  599, 

63  So.  159,  Ann.  Cas.  1915B  672,  47  ^  L.R.A.(N.S.)    411. 

L.R.A.(N.S.)  543.  Notes:  13  Am.  Deo.  132;  18  A.,  S. 

Notes:  18  A.  S.  R.  671;  51  L.R.A.  R-  663. 

(N.S.)  32.  8.  Roberts  v.  Wiggin,  1  N.  H.  73, 

6.  See  infra,  par.  30.  8  Am.  Dec.  38;  Bool  v.  Mix,  17  Wend. 

6.  Tucker  v.  Moreland,  10  Pet.  58,  (N.  T.)  119,  31  Am.  Dec  285;  Green 

9  U.  S.  (L.  ed.)  345;  Bool  v.  Mix,  17  v.  Green,  69  N.  Y.  553,  25  Am.  Rep. 

Wend.  (N.  Y.)  119,  31  Am.  Dec.  285;  233. 

Cx«singer  v.  Welch,  15  Ohio  156,  45  Note:  18  A.  S.  R.  664. 

Am.  Dec  565;  Mustard  v.  Wohlford,  ».  McCarthy  v.  Woodstock  Iron  Co., 

15  Grat.  (Va.)  329,  76  Am.  Dec.  209.  92  Ala.  463,  8  So.  417,  12  L.RA.  136. 

Notes:  13  Ajn.  Dee.  131;  18  A.  S.  Note:  18  A.  S.  R.  664. 
B.  663. 
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should  be  given  to  the  party  with  whom  the  contract  was  made,  rather 
than  to  an  assignee,^"  and  doubtless,  under  the  recording  acts,  such 
a  notice  of  disaffirmance  would  have  to  be  placed  upon  the  land 
records  to  affect  the  interests  of  later  bona  fide  holders.  The  execution 
and  recording  of  a  deed  to  another  person  is  generally  held  to  be 
a  sufficient  disaffirmance,**  when  the  second  deed  is  clearly  incon- 
sistent with  the  first.**  But  where  the  common  law  rule  exists  that 
a  deed  by  one  ousted  of  possession  is  void,  the  second  deed  may  be 
ineffectual  to  divest  the  title  conferred  by  the  first,  if  the  land  is  in 
possession  of  one  claiming  under  the  first  deed.  In  such  a  case,  it 
would  be  necessary  first  to  oust  the  adverse  possessor,  either  by  re-entry 
or  by  a  suit.*'  In  modern  times,  the  usual  mode  of  disaffirming  a 
deed  made  in  infancy  is  by  suit;  either  a  suit  in  ejectment,  or  the 
equivalent  modern  action  for  the  recovery  of  title  to  land,**  or  a  direct 
suit  in  equity  to  set  aside  the  deed.*'  In  some  of  the  early  cases, 
however,  it  was  held  that  a  re-entry,  or  some  other  formal  act  of 
disaffirmance  of  the  deed,  was  a  necessary  prerequisite  to  the  suit.** 
Where  the  infant's  deed  was  of  an  undivided  fractional  interest,  a 
petition  for  partition  has  been  held  proper  without  any  prior  act  of 
avoidance.*'  On  the  same  principles,  a  sale,  purchase  or  gift  of  per- 
sonal property  can  be  revoked  by  demanding  back  or  by  surrendering 
up  the  personal  property.**    And  if  the  contract  be  purely  executory, 

10.  Spencer  v.  Collins,  156  Cal.  298,  323,  97  N.  W,  764,  106  A.  S.  R.  396, 
104  Pac.  320,  20  Ann.  Cas.  49.  3  Ann.  Cas.  692  and  note. 

11.  Tucker  v.  Moreland,  10  Pet.  58,       Note:  18  A.  S.  R.  666. 

9  U.  S.  (L.  ed.)  345;  Elliott  v.  Horn,       13.  Norcum  v.  Sheahan,  21  Mo.  25, 

10  Ala.  348,  44  Am.  Dec.  488;  Beau-  64  Am.  Dec.  214;  Bool  v.  Mix,  17 
champ  v.  Bertig,  90  Ark.  351,  119  S.  Wend.  (N.  Y.)  119,  31  Am.  Dec.  285; 
W.  75,  23  L.R.A.(N.S.)  659;  Putnal  Mustard  v.  Wohlford,  15  Grat.  (Va.) 
V.  Walker,  61  Fla.  720,  55  So.  844,  329,  76  Am.  Dec.  209. 

36  L.R.A.(N.S.)    33;  Black  v.  Hills,      Notes:- 18  A.  S.  R.  665;  35  L.B.A. 
36  111.  376,  87  Am.  Dec.  224;  Breck-   (N.S.)  749;  3  Ann.  Cas.  594. 
oiridge   v.   Ormsby,   1   J.   J.   Marsh.       14.  Philips  v.  Green,  3  A.  K.  Marsh. 
(Ky.)  236,  19  Am.  Dec.  7r;  Damron   (Ky.)  7,  13  Am.  Dec.  124. 
V.  Com.,  110  Ky.  268,  61  S.  W.  459,       Note:  12  L.R.A.  138. 
96  A.  S.  R.  453;  Youse  v.  Noreroms,       16.  Harrod  v.  Myers,  21  Ark.  592, 
12  Mo.  549,  51  Am.  Dec.  175  and  note;  76  Am.  Dec.  409;  Englebert  v.  Trox- 
Noreum  v.  Sheahan,  21  Mo,  25,  64  Am.  ell,  40  Neb.  195,  58  N.  W.   852,  42 
Dec  214;  Peterson  v.  Laik,  24  Mo.  541,  A.  S.  R.  665,  26  L.R.A.  177. 
69  Am.  Dec.  441;  Ridgeway  v.  Her-      Note:  18  A.  S.  R.  667. 
bert,  150  Mo.  606,  51  S.  W.  1040,  73       16.  Bool  v.  Mix,  17  Wend.  (N.  Y.) 
A.  8.  B.  464;  Cresinger  v.  Welch,  16  119,  31  Am.  Dec.  285. 
Ohio  156,  45  Am.  Dec.  565;  Tolar  v.      Note:  12  L.B.A.  138. 
Marion  County  Lumber  Co.,  93  S.  C.       17.  Lanning  v.  Brown,  84  Ohio  St. 
274,  75  S.  £.  646,  Ann.  Cas.  19140  385,  96  N.  £.  921,  Ann.  Cas.  1912C 
844;  Searey  v.  Hunter,  81  Tex.  644,  772. 

17  S.  W.  372,  26  A.  S.  B.  837.  18.  Murray  v.  McKeniao,   23   Ont. 

Notes:  13  A.  S.  B.  339;  3  Ann.  Cas.  L.  Rep.  287,  21  Ann.  Cas.  968  and 
593.  note. 

12.  Shreeves  v.  Caldwell,  135  Mieh.  . 
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d.  ^ve«  of  infancy  to  a  suit  brought  to  enforce  it  is  sufficient  without 
oiiiv  preceding  act  of  avoidance.^* 

20.  Necessity  of  Returning  Consideration  Generally. — One  question 
of  some  difficulty  has  often  come  before  the  courts ;  is  the  infant  (or 
former  infjmt)  bound  to  return  the  consideration  which  he  received, 
or  restore  the  adverse  party  to  the  status  quo,  as  a  condition  of  avoid- 
ing his  contract?  If  this  question  is  answered  broadly  in  the  affirm- 
ative, the  protection  given  to  the  infant  is  seriously  impaired  and 
may  often  be  destroyed;  for  it  is  precisely  because  he  is  supposed 
improvident,  and  likely  to  misuse  and  squander  what  he  receives,  that 
his  contracts  are  made  voidable.  And  if  it  is  answered  without  quali- 
fication in  the  negative,  the  infant  may  make  the  law  a  means  of 
inflicting  gross  injustice  or  even  fraud  on  one  who  has  trusted  him. 
According  to  the  rule  adopted  by  numerous  authorities,  if  the  infant, 
when  he  seeks  to  avoid,  has  in  his  possession  the  specific  considera- 
tion which  came  to  him  under  the  contract,  or  any  part  of  it,  he  must 
return  it  as  a  prerequisite  to  avoiding  the  contract,*'  but  if  he  has 
squandered  or  lost  the  property  which  came  to  him,  he  can  avoid  his 
obligation  under  the  contract  without  putting  the  other  party  in 
statu  quo.^  The  language  of  the  authorities  is  that  he  must  return 
or  restore  whatever  of  the  consideration  he  then  has;  not  that  he  is 
to  pay  to  the  party  with  whom  he  made  the  contract  an  equivalent 
for  that  which  he  received  from  said  party.'  A  few  cases,  however, 
seem  to  make  it  a  prerequisite  to  the  right  of  the  infant  to  avoid  his 
contract  that  he  should  put  the  other  party  in  statu  quo,  even  if  the 

19.  Note:  18  A.  S.  R.  668.  Sikes,  129  Ga.  508,  59  S.  E.  228,  121 

20.  Badger  v.  Phinney,  15  Mass.  A.  S.  R.  228  and  note;  Wuller  v. 
359,  8  Am.  Dec.  105;  Curtice  Co.  v.  Chuse  Grocery  Co.,  241  DL  398,  89 
Kent,  89  Neb.  496,  131  N.  W.  944,  52  N.  E.  796, 132  A.  S.  R.  216  and  note, 
L.R.A.(N.S.)  723;  Carr  v.  Clough,  26  16  Ann.  Cas.  522,  28  L.RA.(N.S.) 
N.  H.  280,  59  Am.  Dec.  345;  Evants  128;  Miller  v.  Smith,  26  Minn.  248,  2 
V.  Taylor,  18  N.  M.  371, 137  Pac.  583,  N.  W.  942,  37  Am.  Rep.  407;  Harvey 
50  L.R.A.(N.S.)  1113;  Lynde  v.  Budd,  v.  Briggs,  68  Miss.  60,  8  So.  274,  10 
2  Paige  (N.  Y.)  191,  21  Am.  Dee.  LJl.A.  62;  Ridgway  v.  Herbert,  150 
84;  Kitchen  v.  Lee,  11  Paige  (N.  T.)  Mo.  606,  51  S.  W.  1040,  73  A.  S.  R. 
107,  42  Am.  Dec.  101;  Womack  y.  Wo-  464;  Bloomer  v.  Nolan,  36  Neb.  51, 
Mack,  8  Tex.  397,  58  Am.  Dec.  119,  53  N.  W.  1039,  38  A.  S.  R.  690; 
overruled  on  another  point  by  Fitz-  Qreen  v.  Green,  69  N.  Y.  553,  25  Am. 
gerald  v.  Turner,  43  Tex.  79.  Rep.  233;  Coody  v.  Coody,  39  Okla. 

Notes:  26  L.R.A.  177;  16  Ann.  Cas.  719,  136  Pac.  754,  L.R.A.1915E  465; 

526.  Bullock  v.  Sprowls,  93  Tex.  188,  54 

1.  Manning  v.  Johnson,  26  Ala.  446,  S.  W.  661,  77  A.  S.  R.  849,  47  L.R.A. 

62  Am.  Dec.  732  and  note;  American  326;  Price  v.  Furman,  27  Vt.  268,  65 

Freehold  Land  Mortg.  Co.  v.  Dykes,  Am.  Dec.  194;  Gillespie  v.  Bailey,  12 

111  Ala.  178,  18  So.  292,  56  A.  S.  R.  W.  Va.  70,  29  Am.  Rep,  445. 

38;  Beauchamp  v.  Bertig,  90  Ark.  351,  Note:  46  Am.  Rep.  317, 

119  S.  W.  75,  23  L.R.A.(N.S.)   659;  2.  Englebert  v.  Troxell,  40  Neb.  195, 

Putnal  V.  Walker,  61  Fla.  720,  55  So,  58  N.  W.  852,  42  A.  S.  R.  665,  26 

844,   36   LJl.A.(N,S.)    33;    White  v.  luRJL  177  and  note. 
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coiiaideration  has  been  lost  or  squandered.*  In  boom  cases  it  is  held 
that  the  duty  of  the  infant  to  return  the  consideration,  or  snch  part 
of  it  as.  he  retains,  is  a  consequence  of  his  rescission  which  may  be 
enforced  by  the  otiier  party,  resting  on  the  principle  hereafter  stated 
that  a  rescission  of  one  side  of  the  contract  rescinds  it  in  toto,  but 
that  the  making  or  tendering  such  return  is  not  a  prerequisite  to 
the  rescission  by  the  infant.*  For  instance,  an  infant  who  has 
accepted  a  compromise  offer,  and  released  his  claim  for*  damages  for 
a  tort,  may  sue  without  restoring  the  consideration  for  the  release; 
but  the  real  benefit  received  by  him  therefrom  should  be  taken  into 
consideration  in  fixing  the  amount  of  his  damages.'  In  still  other 
cases  it  is  held  that  the  return  of  so  much  of  the  consideration  as 
still  exists  is  a  necessary  prerequisite  to  a  bill  in  equity  by  the  infant, 
on  the  principle  that  "he  who  seeks  equity  must  do  equity,"  but 
that  the  same  rule  does  not  exist  in  actions  at  law.*  The  necessity 
of  returning  the  consideration  as  a  prerequisite  to  maintaining  a  bill 
in  equity  is  stUl  clearer  where  the  infant  misrepresented  his  age  and 
perpetrated  an  actual  fraud  on  the  other  party.'  In  a  few  states  the 
rule  is  defined  by  statute.*    If  the  consideration  went  not  to  the  infant 

S.  Carr  v.  Clough,  26  N.  H.  280,  59  restoration  of  the  status  quo  where  it 
Am.  Dec.  345;  Hall  y.  Butterfield,  69  is  sought  to  set  aside  or  avoid  a  com- 
N.  H.  354,  47  Am.  Rep.  209;  Bing-  promise,  see  Ck)UPROiasE  asd  Sbttlb- 
h&m  V.  Barley,  55  Tex.  281,  40  Am.  hent,  vol.  5,  p.  899  et  seq. 
Rep.  801  (this  and  other  Texas  cas^  6.  Eureka  Co.  v.  Edwards,  71  Ala. 
to  the  same  effect  are,  however,  practi-  248,  46  Am.  Bep.  314  (see  the  quota- 
cally  overruled  in  Bullock  v,  Sprowls,  tion  from  this  opinion,  supra,  par.  10) ; 
93  Tex.  188,  54  S.  W.  661,  77  A.  S.  McCarthy  v.  Woodstock  Iron  Co.,  92 
B.  849,  47  LJR.A.  326.)  Ala.  463,  8  So.  417,  12  L.RA..  136; 

4.  American  Freehold  Land  Mort-  Hobhs  v.  Nashville,  etc.,  B.  Co.,  122 
grage  Co.  T.  Dykes,  111  Ala.  178,  18  Ala.  602,  26  So.  139,  82  A.  S.  R. 
So.  292,  56  A.  S.  R.  38;  Briggs  v.  103;  Ex  parte  McFerren,  184  Ala.  223, 
McCabe,  27  Ind.  327,  89  Am.  Dec.  63  So.  159,  Ann.  Cas.  1915B  672,  47 
503;  Clark  v.  Van  Court,  100  Ind.  L.BJ^.(N.S.)  543;  Stull  v.  Harris,  51 
113,  50  Am.  Rep.  774;  Chandler  v.  Ark.  294,  11  S.  W.  104,  2  L.R.A.  741; 
Simmons,  97  Mass.  508,  93  Am.  Dec.  Sewell  v.  Sewell,  92  Ky.  500',  18  S. 
117;  Bartlett  v.  Drake,  100  Mass.  174,  W.  162,  36  A.  S.  R.  606. 

97  Am.  Dec.   92,  1  Am.   Rep.   101;  7.  International  Land  Co.  v.  Mar- 

Cresinger  v.  Welch,  15  Ohio  156,  46  shall,  22  Okla.  693,  98  Pac.  951,  19 

Am.  Dec.  566;  Shaw  ▼.  Boyd,  5  Serg.  L.B.A.(N.S.)    1086.     And  see  gener- 

&  R.    (Pa.)    309,  9  Am.  Dec.  368;  aUy,  Equity,  vol.  10,  p.  392  et  seq. 

I'^'^A^-  ^ri'  f  ^-^y,*-  ^^^'  ^  ^or  an  exhaustive  di^nssion  of  the 

S.  i,.  24d,  110  A.  b.  K.  777.  necessity   for  the  restoration   of   the 

Notes:  62  Am.  Dec  734;  18  A.  S.  .  .       ^                 nrerpnnisite  to  th« 

R,  687-693;  26  L.R.A,  179;  Ann.  Cas.  status   quo   as   a  prerequisite   to   the 

lfll4A  998  note.  rescission  of  contracts,  see  UONTttACiS, 

5.  Worthy  v.  Jonesville  Oil  Mill,  77  ^ol.  6,  p.  936  et  seq.  ,„„  „  . 
S.  C.  69,  57  S.  E.  634,  12  Ann.  Cas.  8.  Whyte  v.  Rosenerants,  123  CaL 
688  and  note,  11  L.R.A(N.S.)  690  634,  56  Pac.  436,  69  A.  S.  R.  90; 
and  note.  Spencer  v.  Collins,  156  Cal.  298,  104 

Generally  as  to  the  necessity  for  the  Pac  320,  20  Ann.  Cas.  49;  Grissom  v. 
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but  to  some  other  person,  no  duty  to  restore  it  rests  upon  the  infant* 
Of  course  a  tender  of  the  consideration  is  sufficient;  the  adverse  party 
cannot  defeat  the  infant's  right  to  avoid  by  refusing  to  take  back 
the  property.*" 

21.  Beneficial  Executed  Contracts. — ^In  the  effort  to  find  a  line  of 
distinction  which  would  prevent  the  infant  from  "using  his  shield 
as  a  sword,"  or  using  his  privilege  in  such  a  way  as  to  do  injustice 
to  the  other  party,  it  has  been  held  in  a  few  American  cases,  following 
an  early  English  case  that  if  an  infant  bad  executed  the  contract 
in  question  by  the  payment  of  money,  he  could  not  recover  back  the 
money  so  paid,  after  he  had  received  the  consideration,  and  when  he 
was  unable  to  put  the  other  party  in  statu  quo.**  It  is  evident,  how- 
ever, that  the  mere  payment  of  money  should  not  be  the  controlling 
factor;  and  that  there  is  no  sound  reason  to  hold  that  an  infant  could 
recover  back  real  estate  or  chattels,  but  not  money,  and  the  above 
rule  has  therefore  been  generally  disapproved.**  According  to  the 
rule  adopted  by  a  number  of  authorities,  and  which  seems  to  do 
justice  to  both  parties,  protecting  the  infant  from  being  overreached 
and  at  the  same  time  not  opening  to  him  a  door  for  fraud,  if  the 
contract  was  a  fair  one  and  beneficial  to  the  infant,  so  that  he  has 
been  permanently  benefited  by  the  consideration  received,  although 
that  consideration  is  not  now  in  his  hands  in  specie,  he  cannot  avoid 
the  contract  and  recover  the  consideration  which  passed  from  him  or 
its  value,  unless  he  puts  the  other  party  in  statu  quo.*'  This  view 
seems  rational  and  fair,  but  it  is  not  universally  accepted;  and  in 

Beidleman,  35  Okla.  343, 129  Pac.  853,  223,  63  So.  159,  Ann.  Cas.  1915B  672 

44  L.R.A.(N.S.)  411.  and  note,   47  L.R.A.(N.S.)    543  and 

Notes:  18  A.  S.  R.  693;  26  L.R.A.  note;   WuUer  v.  Chuse  Grocery  Co., 

183-184.  241  111,  398,  89  N.  E.  796,  16  Ann. 

9.  Stull  V.  Harris,  51  Ark.  294,  11  Cas.  522,  132  A.  S.  R.  216,  28  L.R.A. 
S.  W.  104,  2  LJI.A.  741;  Dube  v.  (N.S.)  128;  House  v.  Alexander,  105 
Beaudry,  150  Mass.  448,  23  N.  E.  222,  Ind.  109,  4  N.  E.  891,  55  Am.  Rep. 
15  A.  S.  R.  228,  6  L.B.A.  146;  Mark-  189;  Derocher  v.  Continental  Mills,  58 
ham  V,  Merrett,  7  How.  (Miss.)  437,  Me.  217,  4  Am.  Rep.  286;  ShnrtleflE  v. 

40  Am-  Dec.  76;  Qriffis  v.  Younger,  Millard,  12  E.  I.  272,  34  Am.  Rep. 

41  N.  C.  520,  51  Am.  Dec.  438.  640;   Price   v.   Furman,  27   Vt   268, 
Note:  26  L.R,A.  183.  65  Am.  Dec.  194. 

10.  Evants  v.  Taylor,  18  N.  M.  371,  13.  Ex  parte  McFerren,  184  Ala. 
137  Pac.  583,  50  L.R.A.(N.S.)  1113.  223,  63  So.  159,  Ann.  Cas.  1915B  672 

11.  Chicago  Mut  Life  Indemnity  and  note,  47  L.E.A.(N.S.)  543  and 
Ass'n  V.  Hunt,  127  111.  257,  20  N.  E.  note;  Harney  v,  Owen,  4  Blaekf. 
55,  2  L.R.A.  549;  Adams  v.  Beall,  67  (Ind.)  337,  30  Am.  Dec.  662;  Spicer 
Md.  53,  8  AU.  664,  1  A.  S.  R.  379;  v.  Earl,  41  Mich.  191,  1  N.  W.  923, 
Bice  V.  Butler,  160  N.  Y.  578,  55  N.  E.  32  Am.  Rep.  152;  Johnson  v.  North- 
275,  73  A.  S.  R.  703,  47  L.R.A.  303;  western  Mut.  life  Ins.  Co.,  56  Minn. 
Farr  v.  Sumner,  12  Vt.  28,  36  Am.  365,  57  N.  W.  934,  59  N.  W.  992,  45 
Dec.  327;  Holden  v.  Pik^  14  Vt.  405,  A.  S.  R.  473,  26  L.R.A.  187;  United 
39  Am.  Dec.  228.  States   Inv.    Corp.    v.    Ulrickson,    84 

Note:  18  A.  S.  R.  683.  Minn.  14^  86  N.  W.  613,  87  A.  S.  R. 

18.  Ex  parte  MeFerren,  184  Ala.  326. 
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many  cases  the  infant  has  been  permitted  to  do  serious  injustice  to 
the  aidverse  party  by  rescinding  a  fair  and  equitable  contract  of  which 
he  had  ah:eady  received  the  substantial  bendSts.  For  instance,  where 
an  infant  had  accepted  as  a  credit  on  his  wages  the  balance  due  from 
him  on  a  trade  of  cows,  a  colt,  pasturage  of  a  horse  and  the  services 
of  other  animals,  though  the  contract  were  fair,  the  prices  reasonable 
and  the  transactions  beneficial  to  the  infant,  he  was  allowed  to  re- 
pudiate them  and  collect  hia  full  wages  in  cash.^^  So  it  has  been 
held  in  some  states,*'  that  an  infant  who  had  bought  a  bicycle  and 
used  the  same  for  several  years,  can  on  reaching  majority  avoid  the 
contract,  restore  the  worn-out  bicycle,  and  recover  back  the  full 
purchase  price.**  The  right  of  avoiding  a  contract  of  purchase  has 
also  been  sustained  as  to  other  chattels,  bought  fairly,  and  returned 
when  they  had  become  of  little  value.*'  It  has  also  been  held  in 
some  jurisdictions  that  if  an  infant  has  taken  out  a  policy  of  life 
insurance  and  paid  the  premiums  for  several  years,  he  can  avoid 
the  contract  and  recover  the  gross  amount  of  premiums  paid,  though 
the  insurance  contract  was  a  reasonable  and  proper  one  for  a  young 
man  in  the  infant's  situation."  In  other  states,  however,  this  right 
has  been  denied.** 

22.  Estoppel  by  Assertion  of  Full  Age. — Where  an  infant,  in  order 
to  induce  the  other  party  to  enter  into  a  contract,  falsely  declares  that 
he  is  of  age,  and  the  other  party  believes  this  assertion  and  is  thereby 
induced  to  make  the  contract,  it  often  becomes  necessary  to  determine 
whether  the  infant  when  sued  thereon  can  plead  his  infancy  as  a 
defense,  and  whether  he  can  maintain  an  affirmative  action  to  avoid 
the  contract  and  enforce  rights  contrary  to  it.  The  question  here 
to  be  considered  is  not  that  of  the  infant's  liability  for  fraud  in  an 
action  of  tort,  but  of  his  being  held  under  the  contract,  his  defense 
of  infancy  being  lost  to  him  because  of  his  representations  to  the 
contrary.  It  is  evident  that,  if  the  contract  is  enforceable  against  him 
for  that  reason,  the  implied  contract  arising  out  of  the  representation 
is  of  greater  force  than  the  express  contract  actually  made;  and  when 
the  question  is  confined  to  enforcing  the  infant's  liability  under  an 
executory  contract,  the  decisions  are  practically  uniform  that  the 
defense  of  infancy  is  not  lost  by  the  fact  that  he  had  procured  the 
contract  by  false  representations  that  he  was  of  full  age.*    But  where 

14.  Morse  v.  Ely,  154  Mass.  458,  28  18.  Simpson  v.  Prudential  Ins.  Co., 

N.  E.  577,  26  A.  S.  R.  263.  184  Mass.  348,  68  N.  E.  673,  100  A. 

16.  Gillis    V.    Ck)odwin,    180    Mass.  S.  R.  560,  63  L.R.A.  741. 

140,  61  N.  E.  813,  91  A.  S.  R.  265.  19.  Johnson   v.   NortLwestem  Mut. 

16.  Rice  T.  Butler,  160  N.  Y.  578,  55  Life  Ins.  Co.,  56  Minn.  365,  57  N.  W. 
N.  E.  275,  73  A.  S.  R.  703,  47  L.R.A.  934,  59  N.  W.  992,  45  A.  S.  R.  473, 
303.  26  L.R.A.  187. 

17.  Price  v.  Furman,  27  Vt  268,  1.  Sims  v.  Eveihardt,  102  U.  S. 
66  Am.  Deo.  194;  WLitcomb  v.  Jos-  300,  26  U.  S.  (L.  ed.)  87:  Tobin  v. 
Wn,  51  Vt,  79,  31  Am.  Rep.  678.  Spann,  85  Ark.  656,  109  8.  W.  534 
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the  contract  has  been  executed^  and  the  infaJlt  seeks  to  avoid  the  title 
conferred  thereby  in  order  to  maintain  either  an  action  or  a  defense, 
the  decisions  are  more  conflicting.  According  to  the  apparent  weight 
of  authority  his  right  of  avoidance  is  not  lost  to  him  by  estoppel  based 
on  his  false  assertions  as  to  his  age,*  but  there  are  well-considered 
cases  to  the  contrary.*  If  the  infant  is  obliged  to  bring  an  action  in 
equity  to  obtain  a  cancellation  of  the  deed  in  question,  or  like  equi- 
table relief,  the  distinctive  rule  of  the  equity  courts  that  he  who 
seeks  equity  must  do  equity  has  often  been  held  to  prevent  his 
recovery ;  *  but  even  on  this  point  the  cases  are  not  entirely  uniform.' 
Of  course  to  create  the  estoppel  it  miist  be  proved  that  the  infant  in 
fact  misrepresented  his  age,  that  the  other  party  was  deceived  by  the 
misrepresentations,  and  that  he  would  not  otherwise  have  made  the 
contract.* 

23.  Rights  of  Infant  Resalting  from  Avoidance. — ^When  the  infant 
exercises  his  privilege  to  avoid  his  contract,  whether  during  infancy 
or  upon  arrival  at  full  age,  the  contract  it  is  often  said  becomes  void 
ab  initio,  and  the  rights  of  the  parties  are  afi  if  it  never  existed.' 

16  LJl.A.(N.8.)  672;  Wieland  v.  Ko-  Cadwallader  v.  McClay,  37  Neb.  359, 

bick,  no  lU.  16,  51  Am.  Rep.  676;  55  N.  W.  1054,  40  A.  S.  E.  496. 

Rice  v.  Boyer,  108  Ind.  472,  9  N.  E.  Note:  57  L.R.A.  685. 

,420,  58  Am.  Rep.  53;  Alvey  v.  Reed,  4.  Comity   Board   of   Education   v. 

115  Ind.  148,  17  N.  E.  265,  7  A.  S.  Henaley,  147  Ky.  441,  144  S.  W.  63, 

R.  418;  Hovey  v.  Hobson,  53  Me.  451,'  42  L.RA-(N.S.)  643;  Sackett  v.  Ash- 

89  Am.  Dec.  705;  Conrad  v.  Lane,  26  er   (Ky.)   112  S.  W.  833,  22  L.R.A. 

Minn.  389,  4  N.  W.  695,  37  Am.  Rep.  (N.S.)    453;    Ostrander  v.    Quin,   84 

412  and  note;  Hurley  v.  Russell,  10  Miss.  230,  36  So.  257,  105  A.  S.  R. 

N.  H.  184,  34  Am.  Dec.  146;  Conroe  426;  International  Land  Co.  v.  Mar- 

v.  Birdsall,  1  Johns.  Cas.  (N.  Y.)  127,  ahaU,  22  Okla.  693,  98  Pac.  951,  19 

1  Am.  Dec.  105  and  note;   Interna-  L.R.A.(N.S.)    1056. 

tional  Text  Book  Co.  v.  Connelly,  206  Notes:   18   A.   S.   R.   635-636:    16 

N.  Y.  188,  99  N.  E.  722,  42  L.R.A.  L.R.A.(N.S.)    672;    36    L.R.A.(N.S.) 

(N.S.)  1115;  Keen  v.  Coleman,  39  Pa.  33;  4  Ann.  Cas.  536;  12  Eng.  Rul.  Cas. 

St.  299,  80  Am.  Dec.  524;  Kirkham  315. 

V.  Wheeler-Osgood  Co.,  39  Wash.  415,  6.  Sims  v.  Everhardt,  102  U.  S.  300, 

81  Pac.  869,  4  Ann.  Cas.  532  and  note.  26  U.  S.  (L.  ed.)  87;  Tobin  v.  Spann, 

Notes:   18   A.    S.   R.   633-635;   57  85  Ark  556, 109  S.  W.  534,  16  LJl A. 

L.R.A.  684.  (N.S.)  672. 

And  see  Estoppel,  vol.  10,  p.  756.  6.  Watson  v.  Billings,  38  Ark.  278, 

2.  Wieland  v.  Kobick,  110  111.  16,  42  Am.  Rep.  1;  Putnal  v.  Walker,  61 
51  Am.  Rep.  676;  Ridgeway  v.  Her-  Fla.  720,  55  So.  844,  36  L.R.A.(N.S.) 
bert,  150  Mo.  606,  51  S.  W.  1040,  73  33  and  note;  Sewell  v.  Sewell,  92  Ky. 
A.  S.  R.  464;  Whitcomb  v.  Joalyn,  51  500,  18  S.  W.  162,  36  A.  S.  R.  606; 
Vt.  79,  31  Am.  Rep.  678;  Mustard  v.  Damron  v.  Com.,  110  Ky.  268,  61  S. 
Wohlford,  15  Grat.  (Va.)  329,  76  Am.  W.  459,  96  A.  S.  R.  453. 

Dec.  209.  Notes:   18  A.   S.  R.  636;   4  Ann. 

3,  Damron  v.  Com.,  110  Ky.  268,  61   Cas.   537. 

S.  W.  459,  96  A.  S.  R.  453;  Com-  And  see  Estoppel,  voL  10,  p.  756 
mander  v.  Brazil,  88  Miss.  668,  41  So.   et  seq. 

497,  9  L.R.A.(N.S.)    1117  and  note;       7.  McCarthy  v.  Niarotd,  72  Ala.  332, 
Note:  26  L.R.A.  183.  47  Am.  Rep.  418;  McCarthy  v.  Wood- 
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Not  only  may  the  infant  defeat  efiForts  to  impose  on  him  liability  for 
so  much  of  the  contract  as  is  executory,  but  he  may  reclaim  any  prop- 
erty that  passed  from  him,^  or  recover  any  money  that  he  paid  out 
under  the  contract,*  subject,  however,  to  the  conditions  and  limita- 
tions already  discussed  in  this  article.**  Thus  where  an  infant  had 
employed  a  broker  to  deal  in  stocks  for  him,  and  had  deposited  mar- 
gins with  him,  he  can  rescind  the  employment  and  recover  the  deposit 
without  deduction  for  commissions,  where  he  has  received  no  profit 
from  the  transactions.**  And  a  minor  who  has  received  a  sum  in 
settlement  of  damage  for  a  tort  and  released  his  cause  of  action,  may 
repudiate  the  settlement  and  recover  just  damages;  though  he  must 
credit  thereon  the  sum  which  he  received  under  the  compromise.** 
But  the  theory  that  the  contract  has  been  void  from  the  beginning 
must  often  yield  to  considerations  of  actual  fact  andl^justice.  Thus  it 
has  been  h€^d  that  an  infant  who  has  deeded  land  and  given  posses- 
sion of  it  can  recover  rent  for  the  land  only  from  the  date  of  his 
notice  of  disaffirmance.**  And  also  that  he  cannot  maintain  trover 
where  the  vendee  of  personal  property  had  sold  the'^roperty  in  good 
faith  before  the  avoiding  of  the  sale.**  So  it  has  been  held  that  if 
both  parties  to  a  sale  were  infants,  and  the  buyer  avoids  the  sale, 
he  cannot  recover  the  purchase  price  which  the  other  has  already 
q>ent,  since  the  liability  to  return  it  rests  only  in  implied  contract 
and  not  in  tort.**  If  an  infant  has  entered  into  a  partnership  and 
contributed  money  to  the  assets  of  the  firm,  he  may  by  avoiding  the 

stock  Iron  Co.,  92  Ala.  463,  8  So.  417,  Kent,  89  Neb.  496,  131  N.  W.  944,  52 

12  L.R.A.  136;  Evants  v.  Taylor,  18  L.R.A.(N.S.)  723  and  note;  ShurtlefE 

N.  M.  371,  137  Pac.  583,  50  L.R.A.  v.  Millard,  12  R.  I.  272,  34  Am.  Rep. 

(N.S.)   1113;   Grissom  v.  Beidleman,  640. 

35  Okla.  343,  129  Pao.  853,  Ann.  Gas.  10.  See  supra,  par.  18  et  seq. 

1914D    599,    44    LJl.A.{N.S.)     411;  11.  Note:    41    L.R.A.(N.S.)     1219, 

Mustard  v.  Wohlford,  15  Grat.  (Va.)  1220. 

329,  76  Am.  Dec.  209.  12.  Baker  v.  Lovett,  6  Mass.  78,  4 

Note:  18  A.  S.  R.  68L  Am.  Dec.   88;   Worthy  v.   Jonesville 

8.  Price  v.  Furman,  27  Vt.  268,  65  Oil  Mill,  77  S.  C.  69,  57  S.  E.  634,  12 
Am.  Rep.  194;  Mustard  v.  Wohlfor<^  Ann.   Gas.   688  and  note,  11  L.R.A. 

15  Grat.  (Va.)  329,  76  Am.  Dec.  209.  (N.S.)  690  and  note;  Bonner  v.  Bry- 

9.  Ex  parte  McFerren,  184  Ala.  223,  ant,  79  Tex.  540,  15  S.  W.  491,  23  A. 
63  So.  159,  Ann.  Gas.  1915B  672,  47  S.  R.  361.  As  to  the  rule  applied 
L.R.A.(N.S.)  543;  Wuller  v.  Chuse  when  the  infant  was  the  tortfeasor 
Oroeeiy  Co.,  241  HL  398,  89  N.  £.  and  had  given  his  note  in  settlement, 
796,  132  A.  8.  Rw  216,  16  Ann.  Caa.  see  supra,  par.  12. 

522  and  note,  28  L.R.A.(N.S.)    218  IS.  Tobin  v.  Spann,  85  Ark.  556, 109 

and  note;   House  v.   Alexander,  105  S.  W.  534, 16  L.R.A.(N.S.)  672;  Beau- 

Ind.  109,  4  N.  E.  891,  55  Am.  Rep.  champ  v.  Bertig,  90  Ark.  351,  119  S. 

189;  WaUin  v.  Highland  Park  Co.,  127  W.  75,  23  L.R.A.(N.S.)  659. 

la.  131,  102  N.  W.  839,  4  Ann.  Gas.  14.  Garr  v.  Glough,  26  N.  H.  280,  59 

421;  Reynolds' V.   Garher-Buick   Co.,  Am.  Dec.  345. 

183  Mich.  157,  149  N.  W.  985,  L.R.A.  16.  Drude  v.  Curtis,  183  Mass.  317, 

1915C  362;   Ross  P.   Curtice   Go.  v.  67  N.  E.  317,  62  L.R.A.  755. 

243 


Digitized  by 


Google 


§  23  INFAITTS  14  B.  C.  I4 

contract  of  partnership  put  an  end  to  his  liability  for  the  partner- 
ship debts;  but  he  cannot  demcuid  the  return  of  his  capital,**  at 
least  if  it  is  required  for  the  payment  of  partnership  debts.^'  If  the 
contract  is  one  of  employment  of  the  infant  to  labor,  it  is  the  prevail- 
ing rule  that  the  infant  may  repudiate  the  special  contract,  and 
recover  the  fair  value  (quantum  meruit)  of  the  services,  less  any 
payment  that  he  may  have  received.^^  In  a  few  cases  it  is  held  that 
the  employer  may  deduct  any  damages  which  he  may  have  suffered 
by  the  infant's  quitting  the  service  in  violation  of  his  contract,**  but 
the  fallacy  of  this  ruling  has  been  effectively  pointed  out  in  other 
cases.'^  In  some  cases  contracts  for  employment  have  been  held 
binding  upon  the  infant  as  contracts  for  necessaries;  especially  where 
he  received  his  board  and  lodging  as  compensation  or  part  compen- 
sation. In  such  cases  he  can,  of  course,  recover  only  in  accordance 
with  the  terms  of  the  contract.*  In  England  a  contract  by  which 
the  infant  is  to  receive  wages  for  his  labor,  if  a  fair  one,  is  valid  and 
binding  upon  him,  though  he  sought  to  avoid  while  it  was  only 
partly  executed.*  It  has  frequently  been  declared  that  the  right 
of  an  infant  to  avoid  his  contract  is  an  absolute  and  paramount  right, 
superior  to  all  equities  of  other  persons,  and  may  therefore  be  exercised 
against  purchasers  from  the  grantee,  although  they  bought  bona  fide, 
and  without  knowledge  that  their  title  came  through  an  infant.* 
But  in  some  cases  it  has  been  held  that  if  the  infant  were  obliged  to 
bring  a  bill  in  equity  to  enforce  his  rights  he  would  be  defeated  by 
the  inflexible  rule  in  equity  to  grant  no  relief  against  a  purchaser 
for  a  valuable  consideration  without  notice.*  The  contract,  having 
once  been  legally  avoided,  cannot  subsequently  be  revived  by  an 

16.  Adams  v.  Beall,  67  Md.  53,  8  58  Me.  217,  4  Am.  Rep.  286. 

Atl.  §64,  1  A.  S.  R.  379.  1.  Stone    v.    Dennison,    13    Pick. 

17.  Conary  v.  Sawyer,  92  Me.  463,  (Mass.)  1,  23  Am.  Dec.  654;  Spicer 
43  Atl.  27,  69  A.  S.  R.  525  and  note;  v.  Earl,  41  Mich.  191, 1  N.  W.  923,  32 
Pelletier  v.  Couture,  148  Mass.  269,  19  Am.  Rep.  152  and  note;  Williams  v. 
N.  E.  400,  1  L.R.A.  863  and  note.  Hutchinson,  3  N.  Y.  312,  53  Am.  Dec 

18.  Kitchen  v.  Lee,  11  Paige  (N.  Y.)  301. 

107,  42  Am.  Dec.  101;  Judkins  v.  Notes:  15  L.Rjl.  211;  11  L.R.A. 
Walker,  17  Me.  38,  35  Am.  Dec.  229;    (N.S.)  888. 

Gaffney  v.  Hayden,  110  Mass.  137,  14  2.  Roberts  v.  Gray  [1913]  1  K.  B. 
Am.  Rep.  580;  Dube  v.  Beaudry,  150  (Eng.)  620,  Ann.  Gas.  1914C  236. 
Mass.  448,  23  N.  E.  222,  15  A.  S.  R.  S.  Harrod  v.  Myeni,  21  Ark.  592, 
228,  6  L.R.A.  146  and  note;  Hall  y.  76  Am.  Dee.  409;  Hovey  v.  Hobson, 
Butterfield,  59  N.  H.  354,  47  Am.  Rep.  53  Me.  451,  89  Am.  Dee.  705;  MeMor- 
209;  Tennessee  Mfg.  Co.  v.  James,  91  ris  v.  Webb,  17  S.  C.  558,  43  Am.  Rep. 
Tenn.  154,  18  S.  W.  262,  30  A.  S.  R.  629;  Searcy  v.  Hunter,  81  Tex.  644, 
865,  15  L.R.A.  211  and  note.  17  S.  W.  372,  26  A.  S.  R.  837;  Mustard 

19.  Shurtleff  v.  Millard,  12  R.  L  v.  Wohlford,  15  Grat.  (Va.)  329,  78 
272,  34  Am.  Rep.  640;  Thomas  v.  Dike,  Am.  Dee.  209. 

11  Vt.  273,  34  Am.  Dec.  690  and  note.       4.  Thompson  y.  Lyon,  20  Mo.  156^ 

20.  Derocher   v.    Continental   Mills,  61  Am.  Dec.  599. 
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effort  to  reverse  Uie  avoidance.'  Thus  it  baa  been  held  tbat  where 
an  infant  granted  certain  sewage  rights  in  his  land  during  minority, 
but  subsequently  deeded  the  land  to  another  party  free  from  such 
tights,  and  after  coming  of  age  ratified  the  second  deed,  he  cannot 
afterward  confirm  and  validate  the  sewer  grant.* 

24.  Rights  of  Others  Resulting  from  Avoidance. — It  is  evident  that 
if  a  contract,  executory  or  executed,  is  rendered  a  nullity  by  an  infant 
party  to  it,  rights  may  be  gained  from  such  avoidance  by  the  adverse 
party  as  well  as  by  the  infant  Not  only  is  he  released  from  future 
obligation  under  such  parts  of  the  contract  as  are  executory,  but 
title  to  such  property  as  passed  to  the  infant  by  virtue  of  the  contract, 
and  is  still  retained  by  him,  reverts  to  the  adverse  party,  who  can 
recover  it  by  any  appropriate  action.'  If  the  infant  disaffirms  his 
sale  and  recovers  the  property,  the  purchaser  may  sue  him  for  and 
recover  so  much,  at  least,  of  the  purchase  money  as  remains  in  his 
hands.*  But  his  disaffirmance  of  a  purchase  of  real  estate  by  demand- 
ing the  return  of  the  price  which  he  paid,  does  not  ipso  facto  revest 
the  title  to  the  land  in  the  grantor.  A  suit  to  rescind  the  deed  is 
necessary.*  And  the  same  ruling  has  been  made  in  the  case  of  per- 
sonal property,  although  the  cases  are  not  uniform  upon  this  point; 
and  in  many  cases  it  does  not  appear  to  have  been  considered  whether 
the  title  reverts  by  the  mere  act  of  avoidance,  or  only  as  a  consequence 
of  the  suit  in  which  that  effect  is  declared.^**  Under  the  statutes  of 
some  states,  he  is  liable  to  "restore  the  consideration  or  pay  its  equiva- 
lent," if  he  was  over  eighteen  when  the  contract  was  made.**  The 
avoidance  of  any  part  of  a  contract  by  the  infant  avoids  the  entire  con- 
tract. Consequently,  if  the  infant  had  bought  property,  and  as  a  part 
of  the  same  transaction  mortgaged  the  property  for  the  purchase  price 
or  for  a  part  of  it,  and  he  afterward  avoids  the  mortgage,  the  sale  is 

6.  McCarthy  t.  Woodstock  Iron  Co.,  101  Me.  581,  64  Atl.  1048,  8  L.RA. 

92  Ala.  463,  8  So.  417, 12  L.R.A.  136;  (N.S.)  104. 

Oriasom  ▼.  Beidleman,  35  Okla.  343,  Notes:  18  A.  S.  R.  686;  8  L.R.A. 

129  Pae.  853,  Ann.  Cas.  1914D  699,  (N.S.)  104. 

44  L.R.A.(N.S.)  411.  8.  Manning  v.  Johnson,  26  Ala.  446, 

Note:  18  A.  S.  R.  694.  62  Am.  Dec.  732  and  note;  Chandler 

6.  McCarthy  t.  Niorosi,  72  Ala.  332,  v.  Simmons,  97  Mass.  608,  93  Am.  Dec. 
47  Am.  Rep.  418.  117;  Mustard  v.  Wohlford,  15  Grat. 

7.  American  Freehold  Land  Mortg.  ( Va.)  329,  76  "Am.  Dec.  209. 
Co.  V.  Dykes,  111  Ala.  178, 18  So.  292,  Note:  18  A.  S.  R.  687. 

66  A.  S.  R.  38;  Badger  v.  Phinney,  9.  McCarthy  v.  Woodstock  Iron  Co., 

15  Mass.  359, 8  Am.  Dee.  105  and  note;  92  Ala.  463,  8  So.  417,  12  L.R.A.  136. 

Can-  T.  Clough,  26  N.  H.  280,  50  Am.  10.  Lamkin  v.  LeDoax,  101  Me.  581, 

Dec.  345;  Kitehen  v.  Lee,  11  Paige  64  Atl.  1048,  8  L.RA.(N.6.)  104  and 

(N.  Y.)  107,  42  Am.  Dec.  101;  Wal-  note. 

laee  v.  Leroy,  57  W.  Ya.  263,  50  S.  E.  11.  Whyte  ▼.  Rosenorantz,  123  CaL 

243, 110  A.  8.  R.  777.    Contra,  under  634,  56  Pac  436,  69  A.  8.  R.  90. 
the  Maine  statute,  T^mHw  y.  LeDouz, 
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aim  avoided,  and  the  vendor  may  reclaim  the  property.**  If  the 
infant,  vendee  in  a  conditional  sale  contract,  repudiates  the  agree- 
ment, the  vendor  may  retake  the  property  and  the  infant  can  recover 
back  the  payments  which  he  has  made.**  And  it  has  been  held 
that  an  action  will  lie  to  compel  an  infant,  on  his  arrival  at  full  tige, 
to  either  affirm  the  agreement  or  relinquish  all  rights  thereunder.** 
Where  an  infant  took  possession  of  a  written  contract  without  the 
consent  of  the  adverse  party,  and  it  was  then  agreed  that  if  the  infant 
paid  a  certain  sum  in  cash  by  a  certain  time  the  contract  should  be 
in  force,  otherwise  not,  he  cannot  retain  and  enforce  the  contract  if 
he  failed  to  make  the  stipulated  payment.*'  A  surety  on  the  infant's 
oontract  is  released  if  the  infant  disaffirmed  the  contract  in  due  time, 
and  restored  the  full  consideration  received  by  him.** 

Ratification  of  Infanfa  Contraets 

25.  Nature  and  Effect  of  Ratification. — From  the  rule  already 
stated,  that  the  general  contracts  of  an  infant  are  not  void  but  void- 
able, that  is,  they  are  de  facto  contracts,  though  subject  to  the  pos- 
sibility of  disaffirmance,  it  logicedly  follows  that,  when  the  infant 
has  come  of  age  and  ratified  a  contract  made  in  infancy,  its  sole 
infirmity  is  removed,  and  it  should  be  treated  as  having  been  validly 
in  force  from  the  beginning.  The  ratification  is  not  to  be  considered 
a  new  contract,  but  merely  the  definite  abandonment  of  the  optional 
right  to  disaffirm.*'  Therefore  a  ratification  does  not  require  a  new 
consideration  to  make  it  binding,*^  and  if  suit  is  brought  against  the 
infant,  the  original  contract,  and  not  the  ratification,  should  be 
pleaded  as  the  ground  of  action.**  But  in  equity,  if  infancy  is 
pleaded  and  ratification  is  relied  on  to  meet  this  defense,  it  should 
be  put  in  issue  by  an  amendment  to  the  bill.*"  A  partial,  qualified, 
or  conditional  promise  to  pay  or  perform  a  contract  entered  into  in 

12.  Roberts  v.  Wiggin,  1  N.  H.  73,  65  Am.  Dec.  366;  Ameiican  Freehold 
8  Am.  Dec.  38;  Lyndev.  Badd,  2Paige  Land  Mortg.  Co.  v.  Dykes,  111  Ala. 
(N.  Y.)  191,  21  Am.Deow84andnote;  178,  18  So.  292,  56  A.  S.  E.  38; 
Knaggs  V.  Green,  48  Wis.  601,  4  N.  W.  Thompson  v.  linscott,  2  Greenl.  (Me.) 
760,  33  Am.  Rep.  838.  186,  11  Am.  Dec.  57;  Gay  v.  Ballou, 

Note:  62  Am.  Dec.  738.  4  AVend.   (N.  Y.)   403,  21  Am.  Dec 

13.  Ross  P.  Curtice  Co.  v.  Kent,  89   158. 

Neb.  496,  131  N.  W.  944,  52  L.R.A.  Note:  53  L.R.A.  366. 

(N.S.)  723  and  note.  19.  Hoit  v.  UnderhUl,  10  N.  H.  220, 

14.  Overbach  T.  Heermance,  Hopkins  34  Am.  Dec  148;  Cheshire  v.  Barrett, 
(N.  Y.)  337,  14  Am.  Dec.  546.  4  McCord  L.  (S.  C.)  241, 17  Am.  Dec 

15.  Biederman  v.  O'Conner,  117  HI.  735. 

493,  7  N.  E.  463,  57  Am.  Rep.  876.  Note:  18  A.  S.  R.  701. 

16.  Evants  v.  Taylor,  18  N.  M.  371,  20.  American  Freehold  Land  Mortg. 
137  Pac  583,  50  L.R.A.(N.S.)  1113.      Co.  v.  Dykes,  Ul  Ala.  178, 18  So.  292, 

17.  Note:  18  A.  S.  R.  700.  56  A.  S.  R.  38. 
^     18.  Baker  v.  Gr^ory,  28  Ala.  544, 
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infancy  is  a  new  promise  founded  upon  the  original  consideration, 
and  not  a  ratification  of  the  old  one,  and  it  must  be  declared  upon 
as  a  new  promise.  A  conditional  promise  to  pay  or  perform  a  con- 
tract made  undw  age  cannot  be  enforced  until  the  happening  of  the 
contingency,  or  the  performance  of  the  condition,  but  then  the  new 
contract  becomes  absolute  and  the  original  contract  is  ratified,  and  the 
plaintiff  may  declare  upon  either.^  A  ratification  once  validly  made 
puts  an  end  to  the  right  of  disaffirmance,  and  cannot  be  withdrawn 
or  reversed.'  An  infant  cannot,  on  reaching  full  age,  affirm  a  portion 
oi  a  single  transaction  entered  into  during  minority,  and  disaffirm 
the  rest.  He  must  abide  by  it  or  disaffirm  it  in  toto.  If  he  ratifies 
a  part  of  the  agreement,  he  ratifies  it  all.*  Accordingly,  if  the  infant 
purchased  property,  and  gave  a  mortgage  for  the  purchase-price,* 
or  borrowed  money  on  mortgage  and  used  a  part  of  the  proceeds,  by 
stipulation  with  the  lender,  to  purchase  other  land,  and  after  reach- 
ing majority  ratified  the  purchase,  the  mortgage  is  thereby  made 
valid  and  binding.' 

26.  Who  Hay  Ratify  and  When. — ^Ratification,  like  avoidance,  is 
a  right  personal  to  the  infant;  or,  to  speak  more  precisely,  .the  right 
of  electing  whether  to  ratify  or  avoid  is  personal  to  the  infant;  and 
can  be  exercised  only  by  the  infant  himself  or  by  his  personal  r^re- 
eentatives  after,  his  death.*  But  if  the  infant,  upon  reaching  his 
majority  has  been  adjudged  an  incapable,  he  cannot  ratify  his  con- 
tract; and  it  seems  that  his  statutory  guardian  can  exercise  his  option 
for. him.'  While  the  common  law  disabilities  of  the  married  Woman 
and  the  husband's  life  interest  in  and  right  of  control  of  her  real 
estate  were  still  in  force,  the  husband  of  a  woman  who  had  made  a 
contract  relating  to  her  real  estate  in  infancy  and  before  her  mar- 
riage could  exercise  her  election  and  ratify  the  contract,  so  far  as 
to  bind  both  him  and  the  wife  during  the  coverture.*  Where  by 
statute  a  msurried  woman  has  been  made  capable  of  purchasing  real 
estate,  she  can  ratify  a  contract  for  such  purchase  made  by  her  during 

1.  Edgerly  v.  Shaw,  25  N.  H.  514,  v.  Koehn,  21  Neb.  559,  32  N.  W.  583, 
57  Am.  Dec.  349.  59  Am.  Bep.  849;  Lynde  v.  Budd,  2 

2.  McCarthy  v.  l«rcosi,  72  Ala.  332,  Paige  (N.  Y.)  191,  21  Am.  Dec  84; 
47  Am.  Rep.  418;  Tolar  v.  Marion  Bigelow  v.  Kinney,  3  Vt.  353,  21  Am. 
County  Lumber  C!o.,  93  S.  C.  274,  75  Dec.  589;  Knaggs  v.  Green,  48  Wis. 
S.  E.  545,  Ann.  Cas.  1914D  844.  601,  4  N.  W.  760,  33  Am.  Rep.  838. 

Notes:  18  A.  S.  B.  701;  12  L.B.A.  5.  American  Freehold  Land  Mortg. 
138.  Co.  V.  Dykes,  111  Ala.  178, 18  So.  292, 

3.  Peers  v.  McLaughlin,  88  GaL  294,  56  A.  S.  B.  38. 

26  Pae.  119,  22  A.  S.  B.  306  and  note.  6.  Note:  18  A.  S.  R.  703. 

Note:  18  A.  S.  B.  659,  703.  7.  Chandler  v.  Simmons,  97  Masa. 

4.  Dana  v.  Coombs,  6  OreenL  (Me.)  608,  93  Am.  Dec.  117;  Hoit  v.  Under- 
89,  19  Am.  Dec.  194;  United  States  hill,  10  N.  H.  220,  34  Am.  Dee.  148. 
Inv.  Corp.  v.  Uhrickson,  84  Minn.  14,  8.  Shaw  v.  Boyd,  5  Serg.  &  B.  (Pa.)  ■ 
86  N.  W.  613,  87  A.  S.  B.  326;  Ueokar  309,  9  Am.  Dec.  368. 
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infancy.*  It  is  evident  that  the  infant  cannot  ratify  the  contract 
while  his  minority  continues,  since  the  same  defect  of  oontractual 
power  would  attadi  to  the  ratification  as  to  the  contract,  and  a  con- 
trary rule  would  enable  an  infant  to  make  any  contract  by  simply 
taking  two  steps ;  first  making  the  contract,  and  second  ratifying  it^* 
It  has  been  held  that  the  ra^cation  must  have  been  made  before 
suit  was  brought  on  the  contract,  to  support  the  suit;  **  but  this  ruling 
seems  to  rest  on  an  erroneous  view  of  the  nature  of  ratification,  and 
to  be  inconsistent  with  the  prevailing  doctrine  that  the  contract  was 
in  force  from  the  beginning,  subject  to  the  possibility  of  being  over- 
thrown by  disaffirmance.^' 

27.  Mode  of  Ratification;  in  General. — In  some  of  the  early  cases, 
when  the  idea  that  an  infant's  contract  was  a  nullity  still  affected  the 
decisions  of  the  courts,  it  was  held  that  the  same  evidence  should  be 
required  to  prove  the  ratification  of  a  contract  as  to  prove  the  making 
of  a  new  contract,**  but  the  modem  view  that  ratification  is  merely 
the  exercise  of  the  option  not  to  avoid  a  contract  already  existing  in 
fact,  leads  to  greater  flexibility  in  the  modes  of  proving  such  ratifica- 
tion. AU  that  is  required  is  that  the  former  infant  should  have, 
freely  and  without  duress,**  decided  to  let  the  contract  stand,  and 
have  manifested  that  election  by  some  definite  act.**  Or,  without 
actual  expression  of  such  an  intent,  he  may  act  so  as  to  create  a  clear 
implication  that  he  intends  to  ratify  the  contract,**  or  so  as  to  work 
a  practical  fraud  on  the  adverse  party  if  his  action  is  not  treated  as  a 
ratification,  and  therefore  to  bring  the  case  withiu   the  equitable 

9.  American  Freehold  Land  Moitg.  16.  Claii  v.  Van  Court,  100  Ind. 
Co.  V.   Dykes,  111  Ala.  178,  18  So.   113,  50  Am.  Rep.  774. 

292,  56  A.  S.  R.  38.  16.  Irvine  v.  Irvine,  9  WalL  (U.  S.) 

10.  Chandler  t.  Simmons,  97  Mass.  616,  19  U.  S.  (L.  ed.)  800;  American 
508,  93  Am.  Dec.  117;  Hoyt  v.  Casey,  Freehold  Land  Mortg.  Co.  v.  Dykes, 
114  Mass.  397,  19  Am.  Rep.  371;  111  Ala.  178,  18  So.  292,  66  A.  S.  B. 
Fonda  v.  Van  Home,  15  Wend.  (N.  38;  Lawson  v.  Lovejoy,  8  GreenL 
Y.)  631,  30  Am.  Dee.  77;  Shay  v.  (Me.)  405,  23  Am.  Dec.  526;  Tobey 
Boyd,  5  Serg.  &  R.  (Pa.)  309,  9  Am.  v.  Wood,  123  Mass.  88,  25  Am.  Rep. 
Dec.  368.  27;  Tyler  v.  Gallop,  68  Mich.  185,  35 

11.  Merriam  v.  Wilkins,  6  N.  H.  N.  W.  902,  13  A.  S.  R.  336;  Hoit  v. 
432, 25  Am.  Dec.  472;  Conn.  v.  Cobum,  Undeihill,  9  N.  H.  436,  32  Am.  Dec. 
7  N.  H.  368,  26  Am.  Dec.  746;  Hoit  v.  380;  Tibbets  v.  Gerrish,  25  N.  H.  41, 
V.  Underbill,  10  N.  H.  220,  34  Am.  Dec.  57  Am.  Dec.  307;  Cheshire  v.  Barrett, 
148.  4  MeCord  L.  (S.  C.)  241, 17  Am.  Dec. 

12.  Note:  18  A.  8.  R.  702.  735;  Little  v.  Duncan,  9  Rich.  L.  (S. 
IS.  Rogers  v.  Hurd,  4  Day  (Conn.)    C.)    55,  64  Am.  Dec.  760;   Tolar  v. 

57,  4  Am.  Dec.  182  and  note;  Gay  v.  Marion  County  Lumber  Co.,  93  S.  C. 

BaUou,  4  Wend.  (N.  Y.)  403,  21  Am.  274,  75  S.  E.  545,  Ann.  Cas.  1914D 

Dec.  158;  Tyler  v.  Gallop,  68  Mich.  844;  Wheaton  v.  East,  5  Yerg.  (Tenn.) 

185,  35  N.  W.  902,  13  A.  S.  R.  336.  41,  26  Am.  Dec.  251. 

14.  McCarty  v.  Carter,  49  111.  53,       Notes:  36  Am.  Dec.  298;  18  A.  S.  R. 

96  Am.  Dec.  572.  7TO. 

Note:  18  A.  S.  R.  705. 
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doctrine  of  estoppel.*'  It  has  sometimes  been  hdd  thai  to  impute 
to  him  a  ratification  of  the  contract,  it  must  be  shown  that  he  knew 
of  his  right  to  repudiate  it;  *^  but  the  prevailing  rule  is  that  in  this, 
as  in  other  cases,  a  knowledge  of  his  legal  rights  will  be  imputed  to 
him,  even  if  he  had  no  such  knowledge  in  fact.*'  If,  however,  he  did. 
not  know  of  the  existence  of  the  debt,  a  ratification  will  not  be 
implied  merely  from  his  receipt  of  the  benefits.**  The  burden  of 
proof  on  the  question  of  ratification  is  on  the  party  who  seeks  to 
enforce  the  contract.* 

28.  Ratification  of  Executory  Contracts. — If  the  contract  be  purely 
executory,  the  most  explicit  form  of  ratification  is,  of  course,  a  promise 
to  fulfil  the  terms  of  the  contract,'  but  such  promise  may  be  verbal, 
unless  there  is  a  statute  expressly  requiring  it  to  be  in  writing.*  A 
mere  acknowledgment  that  the  contract,  or  the  infant's  obligation 
under  it,  exists,  is  not  sufficient;  *  nor  is  the  fact  that  he  proposed  to 
arbitrate  the  question  of  his  liability.'  The  promise  must  be  made 
to  the  creditor  or  his  agent,  and  not  to  a  stranger ;  *  and  it  must 
specifically  apply  to  the  contract  in  question.    A  general  direction  in 

17.  Sims  V.  Bardoner,  86  Ind.  87,  Mass.  137,  6  Am.  Dec.  103;  Edgerly 
44  Am.  Rep.  263;  Hovey  v.  Hobso^,  v.  Shaw,  25  N.  H.  514,  57  Am.  Dec. 
53  Me.  451,  89  Am.  Dec.  705;  Davis  349. 

V.  Dudley,  70  Me.  236,  35  Am.  Rep.       Notes:  25  Am.  Rep.  30;  18  A.  S.  R 
318;  Logan  v.  Gardner,  136  Pa.  St.  712. 

588,  20  Atl.  625,  20  A.  S.  R.  939;       3.  LamMnv.  LeDonx,  101  Me.  581, 
Dolph  V.  Hand,  156  Pa.  St.  91,  27  Atl.  64  AtL  1048,  8  L.R.A.(N.S.)   104. 
114,  36  A.  S.  R.  25;  Wheaton  v.  East,       Notes:  25  Am.  Rep.  30;  18  A.  S.  R. 
6  Yei^.  (Tenn.)  41,  26  Am.  Dec.  251;   707, 

Bigelow  V.  Eonney,  3  Vt.  353,  21  Am.  4.  Benham  v.  Bishop,  0  Conn.  330, 
Dec.  589;  Buckner  v.  Smith,  1  Wash.  23  Am.  Dee.  358;  Catlin  v.  Haddox,  49 
(Va.)  296,  1  Am.  Dec.  463.  Conn.  492,  44  Am.  Rep.  249;  Lawson 

Notes:  25  Am.  Rep.  31;  Ann.  Cas.  v.  Lovejoy,  8  Greenl.  (Me.)  405,  23 
1912C  776.  Am.  Dec.  526;   Thompson  v.  Lay,  4 

18.  Smith  V.  Mayo,  9  Mass.  62,  6  Pick.  (Mass.)  48,  16  Am.  Dec.  325; 
Am.  Dec.  28;  Tolar  v.  Marion  County  Smith  v.  Mayo,  9  Mass.  62,  6  Am.  Dee. 
(Lumber  Co.,  93  S.  C.  274, 76  S.  B.  545,  28;  Whitney  v,  Dutch,  14  Mass.  457, 
Ann.  Cas.  1914D  844.  7  Am.  Dec  229;  Edgerly  v.  Shaw,  25 

Note:  25  Am.  Rep.  31.  N.  H.  514,  57  Am.  Dec.  349;  Gay  v. 

19.  Clark  v.  Van   Court,  100  Ind.  Ballou,  4  Wend.  (N.  Y.)  403,  21  Am. 
113,  50  Am.  Rep.  774;  Aiiderson  v.  Dec.  158  and  note;  Turner  v.  Qaither, 
Seward,  40  Ohio  St.  325,  48  Am.  Rep.  83  N.  C.  357,  35  Am.  Rep.  674. 
687.  Notes:  36  Am.  Dec.  298;  25  Am. 

Note:  18  A.  8.  R.  706.  Rep.  30. 

20.  Tobey  v.  Wood,  123  Mass.  88,  6.  Benham  v.  Bishop,  9  Conn.  330, 
25  Am.  Rq>.  27.  23  Am.  Dec.  358. 

1.  Tyler  v.  Gallop,  68  Mich.  185,  35  6.  Jackson  v.  Mayo,  11  Mass.  147, 
N.  W.  902,  13  A.  S.  R.  336;  Walsh  6  Am.  Dec.  167;  Maver  v.  MeLure,  36 
V.  Powers,  43  N.  T.  23,  3  Am.  Rep.  Miss.  389,  72  Am.  Dec.  190;  Hoit  ▼. 
654.  UnderhiU,  9  N.  H.  436,  32  Am.  Dec 

2.  Ameriean  Frediold  Land  Mortg.   380,  10  N.  H.  220,  34  Am.  Dec  148. 
Co.  V.  Dykes,  111  Ala.  178, 18  So.  292,       Note:  18  A.  S.  R.  711. 

66  A.  8.  R.  38;  Martin  v.  Mayo,  10 
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a  will  that  the  testator's  just  debts  shall  be  paid  does  not  ratify  a 
debt  iacurred  in  infancy.'  A  part  payment  does  not  create  an  obligar 
tion  to  pay  the  rest,^  and  a  conditional  promise  is  of  no  effect  anleas 
the  condition  has  been  fulfilled,  and  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  fact.'  If  the  infant  promise  to  pay  the  debt 
in  part,  or  in  a  different  manner  from  that  stipolated,  Uiis  is  not  a 
ratUication  of  the  contract  made  in  infancy,  but  an  offer  to  make  a 
different  contract.  It  does  not  become  valid  unless  assented  to  by 
the  other  party;  and  if  such  consent  is  given,  the  transaction  is  a 
ne^  contract,  supported  by  the  moral  obligation  resulting  from  the 
former  contract,  rather  than  a  ratification  of  it.*"  The  bare  retention 
of  the  consideration  is  not  a  sufficient  ratification  of  a  purely  ezeca^ 
tory  contract.** 

29.  Ratification  of  Executed  Contracts. — In  the  case  of  executed 
contracts,  the  ratification  is  more  often  inferred  from  the  acts  of  the 
former  infant  than  from  his  express  declarations,  and  acts  of  mere 
acquiescence,  as  distinguished  from  affirmative  acts  of  adhesion  to 
the  contract,  are  more  readily  held  sufficient  than  in  the  case  of 
executory  contracts;  **  but  in  these  cases  also,  an  express  declaration 
of  his  adhesion  to  the  contract  is  sufficient,  whether  alone  or  with 
other  acts  of  confirmation.**  The  Supreme  Court  of  the  United  States 
has  stated  that  the  ratification  of  a  deed  may  be  effected  with  less 
formality  than  its  avoidance.**  It  has  been  held  that  if  the  ratifica- 
tion is  by  a  written  declaration,  it  must  have  been  recorded  to  affect 
the  tiUe  of  one  who  holds  under  a  subsequent  deed  which  purports 
to  avoid  the  deed  given  in  infancy;  and  that  acts  of  ratification  are 
not  sufficient  to  affect  such  purchaser  unless  he  had  notice  of  them.** 
Delivery  after  coming  of  age  of  a  deed  executed  during  infancy  is  a 
complete  ratification.*'    So  also  receiving  or  demanding  any  part  of 

7.  Smith  T.  Mayo,  9  Maas.  62,  6  23  Am.  Dec.  358;  Catlin  y.  Haddox, 
Am.  Dec.  28;  Martin  v.  Mayo,  10  Mass.  49  Conn.  492,  44  Am.  Rep.  249;  Bige- 
137,  6  Am.  Dec.  103;  Jackson  v.  Mayo,  low  v.  Kinney,  3  Vt.  363,  21  Am.  Dec 
11  Mass.  147,  6  Am.  Dec.  167.  589. 

8.  Catlin  v.  Haddox,  49  Conn.  492,  Note:  18  A.  S.  B.  709. 

44  Am.  Rep.  249;  Whitney  v.  Dutch,  13.  Sims  v.  Smith,  99  Ind.  469,  50 

14  Mass.  457,  7  Am.  Dec.  229;  Inter-  Am.  Rep.  99;  Tolar  v.  Marion  County 

national  Text  Book  Co.  v.  Connelly,  Lumber  Co.,  93  S.  C.  274,  75  S.  E. 

206  N.  T.  188,  99  N.  E.  722,  42  L.R.A.  545,  Ann.  Cas.  1914D  844;  Wheaton 

(N.S.)  1115.  v.  East,  5  Yerg.  (Tenn.)  41,  26  Am. 

Note:  18  A.  S.  B.  710.  Dec.  26L 

9.  Thompson  v.  Lay,  4  Pick.  (Mass.)  Note:  18  A.  S.  R.  713. 

48, 16  Am.  Dec.  325;  Edgerly  v.  Shaw,  14.  Irvine  v.  Irvine,  9  Wall.  617, 19 

25  N.  H.  514,  57  Am.  Dec.  349.  U.  S.  (L.  ed.)  800. 

10.  Edgerly  v.  Shaw,  25  N.  H.  514,  15.  Black  v.  Hills,  36  IlL  376,  87 
57  Am.  Dee.  349.  Am.  Dec.  224. 

11.  Benham  v.  Bishop,  9  Conn.  330,  16.  Sims  v.  Smith,  99  Ind.  469,  50 
23  Am.  Dec.  358.  Am.  Rep.  99. 

12.  Benham  v.  Bishop,  9  Conn.  330, 
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the  consideration  is  clear  evidence  of  ratification;*'  and  evon  the 
retention  of  the  property  acquired  may  be  sufficient.^*  This  is  a 
natural  corollary  of  the  rule  obtaining  in  most  jurisdictions  that  any 
part  of  the  consideration  remaining  in  the  hands  of  the  infant  must 
be  returned  as  a  prerequisite  to  the  avoidance  of  the  contract**  But 
it  has  been  held  that  the  retention  of  land  which  had  been  increased 
in  value  by  the  erection  of  buildings  thereon  will  not  ratify  the  con- 
tract for  such  imi«ovements  so  as  to  validate  a  mechanics'  lien  there- 
for.** Nor  is  the  mere  fact  that  the  fwrner  infant  still  retains  profits 
which  resulted  from  the  tnmsaction  sufficient;  the  retention  must  be 
of  the  property  itself  which  was  acquired.*  But  when  he  goes  beyond 
%h&  passive  retention  of  the  property  in  his  hands,  and  takes  the 
benefit  of  the  contract  by  selling,  mortgaging  or  converting  to  his 
own  use  the  property  which  he  acquired,  a  ratification  will  be  imputed 
to  him  though  he  did  not  intend  to  make  it.*  Where,  however,  a 
partition  of  lands  was  made  by  the  other  owners,  who  assumed  to  set 
off  a  portion  to  an  infant  owner,  to  which  arrangement  he  was  not 
a  party,  though  he  knew  of  it,  it  has  been  said  that  there  is  no  basis 
for  a  claim  of  contract  by  ratification;  and  he  will  not  be  bound 
by  the  partition  although  for  a  few  years  after  his  majority  he 
occupied  the  land  set  to  him.*  Where  one  has  made  a  contract  of 
service  during  infancy,  but  after  coming  of  age  continues  to  perform 
his  labor  and  receive  the  stipulated  wages,  the  terms  of  the  contract 
are  binding  upon  him.* 

30.  Ratification  by  Unreasonable  Delay  in  Avoiding. — ^The 
authorities  are  in  conflict  as  to  whether  mere  inaction  after  the  time 
when  the  former  infant  is  competent  to  confirm  or  avoid  his  contract 

17.  Bigelow  ▼.  Kinney,  3  Vt.  353, 21  1.  Walsh  v.  Powers,  43  N.  Y.  23,  3 
Am.  Dec.  589.  Am.  Rep.  654. 

Note:  18  A.  8.  R.  715.  2.  American  Freehold  Land  Moxtg. 

18.  American  Freehold  Land  Mortg.  Co.  v.  Dykes,  111  Ala.  178,  18  So. 
Co.  V.  Dykes,  lU  Ala.  178, 18  So.  292,  292,  56  A.  S.  R.  38;  Lawson  v.'Love- 
56  A.  S.  B.  38;  White  v.  Bikes,  129  joy,  8  Greenl.  (Me.)  406,  23  Am.  Dee. 
Ga.  508,  59  S.  E.  228,  121  A.  S.  R.  526;  Chandler  v.  Simmons,  97  Mass. 
228,  and  Wickham  v.  Torley,  136  Qa.  508,  93  Am.  Dec.  117;  Tobey  v.  Wood, 
594,  71  8.  E.  881,  36  L.R.A.(N.S.)  123  Mass.  88,  25  Am.  Rep.  27  and 
57;  Delano  v.  Blake,  11  Wend.  (N.  Y.)  note;  Holt  v.  UnderhiU,  9  N.  H.  436, 
85,  25  Am.  Dec.  617;  Walsh  v.  Powers,  32  Am.  Dec.  380;  Lynde  v.  Bndd,  2 
43  N.  Y.  23,  3  Am.  Rep.  654;  Dolph  Paige  (N.  Y.)  191,  21  Am.  Dec.  84; 
▼.  Hand,  156  Pa.  St.  91,  27  Atl.  114,  Walsh  v.  Powers,  43  N.  Y.  23,  3  Am. 
36  A.  8.  B.  25;  Cheshire  v.  Barrett,  Rep.  654. 

4  McCord  L.  (8.  C.)  241, 17  Am.  Dee.  Notes:  13  A.  8.  R.  338;  18  A.  8.  R. 
735;  Baxter  v.  Bush,  29  Vt.  466,  70  718. 

Am.  Dee.  420.  3.  Hemmich  v.  High,  2  Watte  (Pa.) 

Note:  18  A.  8.  B.  673,  716.  159,  27  Am.  Dec.  295. 

19.  See  supra,  par.  18.  4.  Baltimore,  etc.,  B.  Co.  ▼.  Duke, 

20.  Bloomer  v.  Nolan,  36  Neb.  51,  38  App.  Cas.  (D.  C.)  164,  Ann.  Caa. 
63  N.  W.  1030,  88  A.  8.  B.  690.  1913C  832. 
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will  operate  a  ratification;  or,  to  state  the  same  question  in  anotbor 
way,  as  to  whether  the  right  of  avoidance  must  be  exercised  within 
a  reasonable  time  after  it  comes  into  existence,  or  be  lost.  The  diffi- 
culty exists  chiefly,  however,  in  the  case  of  deeds  given  by  the  infant 
In  the  case  of  a  purely  executory  contract  no  titie  has  passed,  and 
the  rights  to  be  asserted  against  the  infant  lie  purely  in  action.  The 
entire  discussion  in  the  previous  paragraphs  of  this  chapter  as  to 
what  acts  or  declarations  are  sufficient  to  ratify  a  promise  made  in 
infancy  assumes  that  there  must  be  some  acts  which  the  plaintiff 
can  produce  in  evidence.  If  there  are  no  acts  or  declarations  at  all, 
be  must  fail.  And  the  former  infant  need  take  no  action  to  plead 
his  defense  of  infancy  when  demand  is  made  upon  him  or  suit 
brought.'  And  yet  dicta  are  not  wholly  lacking  that  the  omission 
to  disaffirm  within  a  reasonable  time  ratifies  even  an  executory  con- 
tract, such  as  a  sealed  note.*  In  the  case  of  a  deed,  however,  titie 
thereunder  has  become  vested,  and  some  affirmative  act  on  the  part 
of  the  former  infant  is  necessary  or  the  titie  will  stand.  Can  that 
action  be  taken  at  any  time  until  title  is  quieted  in  the  claimant  in 
possession  by  the  statute  of  limitations,  or  must  the  acts  of  avoidance 
be  taken  within  a  reasonable  time?  Here  again  there  is  a  manifest 
line  of  distinction.  If  the  question  be  of  a  deed  to  the  infant,  his 
continued  occupancy  of  the  land  will  of  itself  settle  the  question ;  there 
can  hardly  be  a  case  of  entire  inaction.  But  if  the  disputed  deed  be 
one  given  by  the  infant,  he  has  lost  his  possession  of  the  land,  and  he 
may  have  lost  or  used  the  consideration  during  infancy;  and  the 
mooted  question  arises.  In  what  is  apparently  the  more  numerous 
line  of  cases,  it  is  held  that  the  right  to  avoid  a  deed  during  infancy, 
and  recover  the  land,  exists  until  it  has  been  barred  by  the  statute  of 
limitations.'  But  there  are  a  considerable  number  of  well-considered 
cases  which  hold  that  the  election  to  avoid  such  a  deed  must  be  exer- 
cised within  a  reasonable  time  after  the  infant  becomes  sui  juris,  and 

5.  Tyler  v.  Gallop,  68  Mich.  185,  35  Mo.  549,  51  Am.  Dec.  175;  Peterson 
N.  W.  902,  13  A.  S.  R.  336.  v.   Laik,   24  Mo.   541,   69   Am.   Dec. 

6.  Little  V.  Duncan,  9  Rich.  L.  (S.  441;  Harris  v.  Ross,  86  Mo.  89,  56  Am. 
C.)  55,  64  Am.  Dec.  760.  Rep.  411;  Green  v.  Green,  69  N.  Y. 

7.  Sims  V.  Everhardt,  102  U.  S.  300,  553,  25  Am.  Rep.  233;  Cresinger  v. 
26  U.  S.  (L.  ed.)  87;  McCarthy  v.  Welch,  15  Ohio  156,  45  Am.  Dec.  505; 
Nicrosi,  72  Ala.  332,  47  Am.  Rep.  Lanning  v.  Brown,  84  Ohio  St.  385,  95 
418;  Putnal  v.  Walker,  61  Fla.  720,  55  N.  E.  921,  Ann.  Cas.  I912C  772  and 
So.  844,  36  L.R.A.(N.S.)  33;  Sims  v.  note;  Wikon  v.  Branch,  77  Va.  65,  46 
Bardoner,  86  Ind.  87,  44  Am.  Rep.  Am.  Rep.  709;  Birch  v.  Linton,  78 
263  and  note;  Richardson  v.  Pate,  93  Ya.  584,  49  Am.  Rep.  381;  Gillespie 
Ind.  423,  47  Am.  Rep.  374;  Hovey  v.  Bailey,  12  W,  Va.  70,  29  Am.  Rep. 
V.  Hobson,  53  Me.  451,  89  Am.  Dec.  445;  Blake  v.  Hollandsworth,  71  W. 
705;  Davis  v.  Dudley,  70  Me.  236,  35  Va.  387,  76  S.  E.  814,  43  L.R.A.(N.S.) 
Am.  Rep.  318;  Shipp  v.  McKee,  80  714. 

Miss.  741,  31  So.  197,  32  So.  281,  92       Note:  18  A.  S.  R.  o77. 
A.  S.  R.  616;  Youse  v.  Norcum,  12 
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that  it  is  lost  by  failure  to  exercise  it  within  such  time.'  The  difficulty 
of  answering  the  question  as  to  what  is  a  reasonable  time  when  there 
have  been  no  acts  of  ratification  and  no  circumstances  creating  an 
estoppel,  is  one  of  the  chief  reasons  for  the  rule  that  the  time  must 
be  fixed  by  the  statute  of  limitations,*  and  the  cases  in  which  it  has 
been  attempted  to  define  a  reasonable  time  without  the  aid  of  the 
statute  naturally  vary  very  widely.***  If  the  obligation  in  question  be 
»  judgment,  the  infant  must  take  legal  steps  to  set  it  aside  within  a 
reasonable  time  after  reaching  majority ;  **  and  the  same  thing  is  true 
as  to  an  agreement  fixing  boundary  lines.*' 

What  Contraett  are  Binding  on  Infants 

31.  Contracts  Expressly  Permitted  by  Statute. — ^If  the  statutes  of 
•  state  or  of  tiie  United  States  expressly  permit  a  certain  class  of 
contracts  to  be  made  by  infants,  such  statute  of  course  settles  the 
question  and  makes  the  contract  valid.  In  such  a  case  the  right  of 
avoidance  of  the  contract  does  not  exist.**  The  most  familiar  con- 
tracts of  this  kind  are  those  of  marriage,**  not  including,  however,  the  ' 
contract  for  a  future  marriage,*'  nor  a  property  settlement  in  view 
of  an  approaching  marriage,**  enlistment,*'  and  apprenticeship.** 
A  statute  not  expressly  mentioning  infants  may  sometimes  be  held 
to  include  them  within  its  general  terms.  Thus  where  the  words 
of  a  law  in  their  common  and  ordinary  signification  are  sufficient  to 
jnclude  infants,  it  has  been  declared  that  the  implied  exception  of 
infanta  from  its  operation  must  be  based  on  the  intention  of  the 
legislature,  to  be  deduced  from  other  parts  of  the  law,  or  from  its 

8.  KeH  ▼.  Healey.  84  HI.  104,  25  Am.  Rep.  434;  Green  v.  Wilding,  69 
Am.  Eep.  434;  Green  v.  Wilding,  59  la.  679,  13  N.  W.  761,  44  Am.  Kep. 
la.  679,  13  N.  W.  761,  44  Am.  Rep.  696;  Goodnow  v.  Empire  Lumber  Co., 
696;  Goodnow  v.  Empire  Lumber  Co.,  31  Minn.  468,  18  N.  W.  283,  47  Am. 
31  Minn.  468,  18  N.  W.  283,  47  Am.  Rep.  798;  Dolph  v.  Hand,  156  Pa.  St. 
Rep.  798;  Ei^lebert  v.  TroxeU,  40  91,  27  Atl.  114,  36  A.  S.  R.  25. 
Neb.  195,  58  K  W.  852,  42  A.  S.  R.  Notes:  18  A.  S.  R.  674,  675;  Ann. 
665,  26  LJI.A.  177;  Dolph  v.  Hand,  Cas.  1912C  778,  779. 

156  Pa.  St.  91,  27  Atl.  114,  36  A.  S.  11.  See  infra,  par.  62. 

R.  25  and  note;  Bingham  v.  Barley,  12.  George  v.  Thomas,  16  Tex.  74, 

65  Tex.  281,  40  Am.  Rep.  801;  Askey  67  Am.  Dec.  612. 

▼.  WilUams,  74  Tex.  294,  11   S.  W.  13.  Note:  18  A.  S.  R.  638. 

1101,  5  L.R.A.  176;  Searcy  v.  Hunter,  14.  See  Masbiage. 

81  Tex.  644, 17  S.  W.  372,  26  A.  S.  R.  15.  See  supra,  par.   13.     And  see 

837;  Bigelow  v.  Kinney,  3  Yt.  353,  21  Breach  or  Pbouisk  ov  Masrugb,  vol. 

Am.  Dee.  589  and  note.  2,  p.  144. 

Notes:  18  A.  S.  R.  675;  Ann.  Cas.  16.  See  supra,  par.  13. 

1S12C  777.  17.  Notes:  18  A.  S.  R.  639;  12  Ann, 

9.  Sims  ▼.  Bardoner,  86  Ind.  87,  44  Cas.  862,  863,  and  see  supra,  par.  7. 
Am.  Rep.  263;  Richardson  v.  Pate,  93  And  see  generally,  MnjTAST. 

Ind.  423,  47  Am.  Sep.  374.  18.  See  Appbentioks,  vol.  2.  p.  34a 

10.  EeU  V.  Healey,  84  lU.  104,  25 
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general  purpose  and  subject  matter.**  And  the  same  has  been  held 
true  of  a  rule  of  liability  established  by  the  common  law,  as  that  of 
a  husband  for  the  antenuptial  debts  of  his  wife.^" 

32.  Contracts  in  FoMlment  of  Legal  Duty. — ^If  an  infant  executes 
a  deed  or  other  contract  which  it  was  his  legal  duty  to  execute,  cmd 
which  he  could  have  been  compelled  to  execute  by  suit  at  law  or  in 
equity,  it  is  valid  and  binding  upon  him.*  Perhaps  the  most  typictd 
case  of  this  class  arises  when  an  infant  executes  a  release  of  a  mort- 
gagej  or  other  discharge  of  an  obligation,  which  has  been  legally 
satisfied.*  Other  instances  where  this  rule  applies  are  where  an  infant, 
acknowledging  his  paternity  of  an  illegitimate  child,  voluntarily 
executes  the  bond  for  its  support  which  he  could  have  been  compelled 
by  bastardy  proceedings  to  give ;  •  or  where  one  in  whose  name  real 
estate  has  been  placed  without  consideration,  on  his  promise  to  restore 
it  on  demand,  executes  a  conveyance  in  fulfilment  of  that  trust.* 
Since  a  husband  at  common  law  is  liable  for  the  prenuptial  debts 
of  his  wife,  a  delivery  of  property  or  drawing  of  a  bill  of  exchange  in 
payment  of  such  debts  is  valid  and  effectual ; '  and  so  is  a  note  given 
in  settlement  of  a  liability  in  tort,  which  was  enforceable  against  him 
notwithstanding  his  infancy,*  or  a  note  and  mortgage  given  to  one 
who  had  been  surety  on  the  purchase  money  mortgage  given  by  th^ 
infant,  and  had  been  compelled  to  pay  the  debt.' 

33.  Contracts  for  Necessaries  Generally. — By  far  the  most  impor- 
tant and  frequent  exception  to  the  general  rule  that  the  contract  of 
an  infant  is  voidable  by  him  arises  in  the  case  of  contracts  for  neces- 
saries.*    Indeed,  an  infant  may  be  held  liable  for  necessaries  fur- 

19.  McCall  V.  Parker,  13  Mete.  Am.  Dec.  488;  Nordholt  v,  Nordholt, 
(Mass.)  372,  46  Am.  Dec.  735  and  87  Cal.  55%  26  Pa«.  599,  22  A.  S.  R. 
note.                         t  268. 

20.  Cole  V.  Seeley,  25  Vt.  220,  60  5.  Butler  v.  Breck,  7  Mete.  (Mass.) 
Am.  Dee.  258.  164,  39  Am.  Dec.  768. 

1.  Irvine  v.  Irvine,  9  Wall.  617,  19  6.  Ray  v.  Tnbbe,  50  Vt.  688,  28  Am. 
D.   S.    (L.  ed.)   800;   Burton  v.  An-  Rep.  519. 

thony,  46  Ore.  47,  79  Pac.  185,  114  7.  Knaggs  v.  Green,  48  Wis.  601,  4 

A.  S.  R.  847,  68  L.R.A.  826;  Saving-  N.  W.  760,  33  Am.  Rep.  838. 

ton  V.  Clarke,  2  Pen.  &  W.  (Pa.)  115,  8.  Stone    v.    Dennison,     13    Pick. 

21  Am.  Dec  432.  (Mass.)  1,  23  Am.  Dec.  654;  Gay  v. 

Note:  18  A.  S.  R.  641.  BaUon,  4  Wend.  (N.  Y.)  403,  21  Am. 

2.  Tucker  v.  Moreland,  10  Pet.  58,  Dec.  158;  Kline  t.  L'Amoureux,  2 
9  U.  S.  (L.  ed.)  345.                   .  Paige  (N.  T.)  420,  22  Am.  Dec.  652; 

3.  People  V.  Moores,  4  Denio  (N.  Williams  v.  Hntchmson,  3  N.  Y.  312, 
Y.)  518,  47  Am.  Dec.  272;  Grissom  53  Am.  Dec.  301;  Com.  v.  Murray,  4 
V.  Beidleman,  35  Okla.  343,  129  Pac  Bin.  (Pa.)  487,  5  Am.  Dec.  412; 
853,  Ann.  Cas.  1914D  599,  44  L.R.A.  Roberta  v.  Gray,  [1913]  1  K.  B. 
(N.S.)  411;  Burton  v.  Anthony,  46  (Eng.)  620,  Ann.  Cas.  1914C  236  and 
Ore  47,  79  Pac.  185,  114  A.  S.  R.  note. 

847,  68  L.R.A.  826.  Notes:  18  A.  S.  B.  643;  12  LiLA. 

4.  Elliott  T.  Hon,  10  Ala.  348,  44   869. 
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lushed  to  supply  his  ui^ent  need,  though  he  were  too  young  to 
contract  for  them.*  It  is  however  inaccurate,  strictly  speaking,  to 
say  that  the  infant's  contract,  if  for  necessaries,  is  valid  and  binding 
upon  him.  The  more  accurate  statement  is  that  he  is  Uable  to  pay 
the  reasonable  value  of  such  necessaries  as  he  has  purchased  and 
received;  or,  as  it  is  sometimes  expressed,  he  is  liable  on  an  implied 
contract,  but  not  on  the  express  contract  which  he  made.***  He  can 
therefore  repudiate  a  contract  which  has  not  yet  been  executed,  though 
it  be  for  necessaries;  *^  and  if  it  is  partly  executed,  he  can  repudiate 
the  future  obligation  of  it.  For  instance,  an  infant  who  had  engaged 
lodgings  for  a  year,  and  quitted  them  before  the  expiration  of  the 
term,  is  liable  orfly  for  the  time  while  he  occupied  the  rooms."  Nor, 
it  has  been  held,  can  a  contract  for  sale  or  exchange  of  property  be 
sustained,  though  by  it  the  infant  procured  certain  articles  of  neces- 
sity.** The  English  rule  is,  however,  different;  and  holds  that  where 
a  contract  is  made  by  the  infant  to  procure  for  himself  necessaries, 
and  is  a  fair  contract,  he  cannot  withdraw  from  it,  and  all  its  terms 
are  binding  upon  him.**  An  account  stated  by  an  infant  is  not 
binding  upon  him  as  to  the  amount  shown  therein  to  be  due,  nor 
even  as  to  the  receipt  of  the  articles  mentioned  in  the  account.**  The 
express  contract  is  not,  however,  always  a  nullity.  If  it  was  fair  and 
reasonable,  and  has  been  fully  executed  on  both  sides,  it  will  con- 
stitute a  defense  to  an  action  by  the  infant  to  recover  for  the  services 
rendered  by  him  thereimder.**  An  infant  who  has  been  taken  into 
a  family  as  member  under  such  an  agreement  comes  within  tiie  rule 
by  which  the  mutual  services  of  relatives  living  in  the  same  family 
are  presumed  to  be  gratuitous.*'  It  seems  that  if  the  infant  made  an 
express  contract,  such  as  a  note,  to  pay  for  necessaries,  suit  may  be 

9.  Qregory  v.  Lee,  64  Conn.  407,  30       12.  Gregory  v.  Lee,  64  Conn.  407, 
Atl.  63,  25  L.E.A,  618;  CaU  v.  Ward,   30  AtL  53,  25  LMJL  618. 

4  Watts  &  S.  (Pa.)  118,  39  Am.  Deo.  13.  Grace     v.     Hale,     2     Humph. 

64.  (Tenn.)  27,  36  Am.  Dec.  296. 

Note:  5  LJl.A.  176.  14.  Roberta  v.  Gray,  [1913]  1KB. 

10.  Ayers  v.  Boms,  87  liid.  245,  44  (Eng.)  520,  Ann.  Caa.  1914C  236  and 
Am.  Bep.  769;   Wallin  T.  Highland  note. 

Park  Co.,  127  la.  131,  102  N.  W.  839,  15.  Note:  27  L.BA-  819. 

4  Ann.  Cas.  421;  Eilgore  v.  Rich,  83  16.  Stone    v.    Dennison,    13    Pick. 

Me.  305,  22  AU.  176,  23  A,  S.  R.  780,  (Mass.)  1,  23  Am.  Deo.  664  and  note; 

12  L.R.A.  859;  Hall  v.  Bntterfield,  59  Pardey    v.    American    Ship- Windlass 

N.  H.  354,  47  Am.  Rep.  209;  Rain-  Co.,  20  R.  L  147,  37  AtL  706,  78  A. 

water  v.  Dmham,  2  Nott  ft  McC.  (S.  S.  R.  844. 

C.)  524,  10  Am.  Dec.  637.  Note:  4  Ann.  Cas.  422,  423. 

Note:  18  A.  S.  R.  643.  See  also  supra,  par.  19. 

11.  Wallin  T.  Highland  Park  Co,  17.  Williams  v.  Hutchinson,  3  N.  T. 
127  la.  131,  102  N.  W.  839,  4  Ann.  31%  63  Am.  Dec.  301. 

Gas.  421  and  note.  Notes:  18  A.  S.  B.  647;  11  L.RA. 

Notes:  42  LJLA.(N.S.)    1118;  20   (N.S.)  888,  889. 
Ann.  Cas.  593;  Ann.  Cas.  1914C  240. 
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maintained  on  such  contract  unless  it  ia  in  such  form  as  to  preclude 
inquiry  into  the  consideration,  although  only  the  reasonable  value 
of  the  necessaries  received  can  be  recovered.^^ 

34.  Test  as  to  What  are  Necessaries. — According  to  the  rule  laid 
down  by  Lord  Coke  an  infant  may  bind  himself  to  pay  for  his  meat, 
drink,  apparel,  necessary  physic,  and  such  other  necessaries,  and 
likewise  for  his  good  teaching  or  instruction  whereby  he  may  profit 
himself  afterwards,  and  this,  generally  speaking,  has  been  accepted 
as  the  true  doctrine.^'  Definitions  have  been  handed  down  from 
some  of  the  early  cases  until  they  have  become  traditional,  in  which 
the  class  of  necessaries  is  limited  to  articles  of  elementary  physical 
necessity,*"  but  the  rule  has  generally  been  made  more  flexible. 
No  definite  schedule  of  allowable  articles  can  be  made,  for  it  must 
vary  widely  according  to  the  different  circumstances  of  the  persons 
concerned.  Whatever  is  reasonably  necessary  for  the  proper  and 
suitable  maintenance  of  the  infant  in  view  of  his  means  and  pros- 
pects, and  the  customs  of  the  social  circle  in  which  he  moves  and 
is  likely  to  move,  should  be  included.*  It  has  been  said  that  articles 
of  mere  luxury  or  adornment  cannot  be  included;  but  that  useful 
articles,  though  of  an  expensive  and  luxurious  cheiracter,  may  be 
included  if  they  are  reasonable  in  view  of  the  infant's  circumstances.' 
It  is  for  the  judge  to  define  the  class  and  character  of  articles  which 
may  be  held  necessaries;  and,  if  there  is  evidence  creating  a  reason- 
able question,  it  is  for  the  jury  to  say  whether  the  particular  articles 
sued  for  fall  within  the  dass.'     The  necessities  to  be  procured  by 

18.  Rainwater  v.  Durham,  2  Nott  &  126  Ga.  681,  55  S.  E.  922,  8  Ann. 
McC.  (S.  C.)  524,  10  Am.  Dec.  637;  Cas.  130;  International  Text  Book,  Co. 
Askey  v.  WUliama,  74  Tex.  294,  11  v.  Connelly,  206  N.  Y.  188,  99  N.  E. 
S.  W.  1101,  5  LJI.A.  176  and  note.  722,  42  L.R.A.(N.S.)  1115;  Crafts  v. 

Notes:  18  A.  S.  R.  644;  12  L.R.A.  Carr,  24  R.  I.  397,  53  Atl.  275,  96  A. 

859;  4  Ann.  Cas.  422.  S.  R.  721,  60  L.R.A.  128;  Grace  v. 

19.  Kilgore  v.  Rich,  83  Me.  305,  22  Hale,  2  Humph.  (Tenn.)  27,  36  Am. 
Atl.  176,  23  A.  S.  R.  780,  12  L.R.A.  Dec.  296;  Middlebury  Cpllege  v. 
859;  Tupper  v.  Cadwell,  12  Mete.  Chandler,  16  Vt.  683,  42  Am.  Dec. 
(Mass.)  559,  46  Am.  Dec.  704;  Pardey  537;  Wallace  v.  Leroy,  57  W.  Va.  263, 
V.  American  Ship- Windlass  Co.,  20  R.  50  S.  E.  243,  110  A.  S.  R.  777. 

I.  147,  37  AU.  706,  78  A.  S.  R.  844.  2.  Note:  18  A.  S.  R.  651. 

20.  Gregory  v.  Lee,  64  Conn.  407,  3.  Tupper  v.  Cadwell,  12  Mete 
30  Atl.  63,  25  L.R.A.  618;  Englebert  (Mass.)  559,  46  Am.  Dec.  704;  DeceU 
V.  Tioxell,  40  Neb.  195,  58  N.  W.  852,  v.  Lewenthal,  57  Miss.  331,  34  Am. 
42  A.  S.  R.  665,  26  L.R.A.  177;  Hall  Rep.  449;  Englebert  v.  TroxeU.  40 
V.  Butterfleld,  59  N.  H.  354,  47  Am.  Neb.  195,  58  N.  W.  852,  42  A.  S.  R, 
Rep.  209;  Freeman  v.  Bridger,  49  N.  665,  26  L.R.A.  177;  Johnson  v.  Lines, 
C.  1,  67  Am.  Dec.  258;  Searcy  v.  Hun-  6  Watts  &  S.  (Pa.)  80,  40  Am.  Dec. 
ter,  81  Tex.  644,  17  S.  W.  372,  26  A.  542;  Grace  v.  Hale,  2  Humph.  (Tenn.) 
S.  R.  837.  27,  36  Am.  Dec.  296, 

1.  Burton  v.  Willin,  6  Houst  (DeL)       Notes:  5  L.R.A.  176, 177;  1  Brituh 
522,   22   A.   S.   R.   363;    Mauldin   v.  Rul.  Cas.  687. 
Southern  Shorthand,  etc..  University,  ., 
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the  contract  must  be  personal  necessities;  that  is,  for  the  living  or 
personal  well-being  of  tiie  infant  If  he  has  property  needing  expendi- 
tures, the  law  requires  the-  appointment  of  a  guardian  to  care  for 
such  property,  and  does  not  permit  the  infant  to  contract  in  regard 
to  it*  Articles  purchased  for  business  purposes,  whether  that  of 
agriculture  or  commerce  have  been  declared  not  to  be  necessaries, 
even  though  the  infant  depends  upon  his  business  for  support.*  But 
the  personal  necessities  of  the  infant,  for  which  he  may  contract, 
include  the  support  of  his  wife  and  children.*  To  enable  an  infant 
to  contract  for  articles  as  necessaries,  he  must  have  been  in  actual 
need  of  them,  and  obliged  to  prcciu-e  them  for  himself.  They  are 
not  necessaries  as  to  him,  however  necessary  they  may  be  in  their 
nature,  if  he  was  already  supplied  with  sufHcient  articles  of  the  kind,' 
or  if  be  had  a  parent  or  guardian  who  was  able  and  willing  to 
supply  them.*  The  burden  of  proof  is  on  the  plaintiff  to  show  that 
the  infant  was  destitute  of  the  articles,  and  had  no  way  of  procur- 
ing them  except  by  his  own  contract.' 

35.  Particular  Articles;  Education,  Attorney's  Services,  Honey. — 
About  such  elementary  necessities  of  life  as  food,  raiment  and  lodging, 
if  the  infant  lacks  them  and  the  amount  and  quality  is  reasonable, 

4.  House  V.  Alexander,  105  Ind.  1,  77  L.  J.  K.  B.  626,  98  L.  T.  N.  S. 
109,  4  N.  E.  891,  55  Am.  Eep.  189;  658,  24  Times  L.  Rep.  401,  52  Sol.  J. 
Tapper  v.  Cadwell,  12  Mete.  (Mass.)  335,  14  Ann.  Cas.  682  and  note,  1 
559,  46  Am.  Dec.  704;  Deeell  v.  Lewen-  British  Rul.  Cas.  143  and  note. 

thai,  57  Miss.  331,  34  Am.  Rep.  449;  8.  Angel  v.  McLellan,  16  Mass.  28, 

Freeman  v.  Bridget,  49  N.  C.  1,  67  8  Am.  Dec.  118;  Hoyt  v.  Casey,  114 

Am.  Deo.  258;  Burton  v.  Anthony,  46  Mass.  397,  19  Am.  Rep.  371;  Deeell 

Ore.  47,  79  Pac  185,  114  A.  S.  R.  v.  Lewenthal,  57  Miss.  331,  34  Am. 

847,  68  L.E.A.  826;  Rainwater  V.  Dur-  Rep.   449;    Kline   v.   L'Amonreux,   2 

ham,  2  Nott  &  MeC.  (S.  C.)  524,  10  Paige  (N.  T.)  420,  22  Am.  Dec.  652; 

Am.    Dec.    637;    Grace    v.    Hale,    2  L'Amoureux  v.  Crosby,  2  Paige  (N. 

Humph.  (Tenn.)  27,  36  Am.  Dec.  296;  Y.)  422, 22  Am.  Dec  655;  Goodman  v. 

Wallace  v.  Leroy,  57  W.  Va.  263,  50  Alexander,  165  N.  Y.  289,  59  N.  E. 

S.  B.  243,  110  A.  S.  R.  777;  Covault  145,  55  L.RJl.  781;  International  Text 

V.  Nevitt,  157  Wis.  113,  146  N.  W.  Book  Co.  v.  Connelly,  206  N.  Y.  188, 

1115,  51  L.RA.(N.S.)  1092,  Ann.  Cas.  99  N.  E.  722,  42  L.R.A.(N.S.)  1115; 

1916A  959.  Freeman  v.  Bridger,  49  N.  C.  1,  67 

5.  House  V.  Alexander,  105  Ind.  109,  Am.  Dee.  258;  Guthrie  v.  Murphy,  4 
4  N.  E.  891,  55  Am.  Rep.  189.  Watts  (Pa.)  80,  28  Am.  Dec.  681  and 

Note:  18  A.  S.  R.  654.  note;  Hull  v.  Connolly,  3  McCord  L. 

6.  Tnpper    v.    Cadwell,    12    Meto.   (S.  C.)  6,  15  Am.  Dec  612. 
(Mass.)  569,  46  Am.  Dec.  704;  Free-       9.  International  Text  Book  Co.  v. 
man  v.  Bridger,  49  N.  C.  1,  67  Am.  Connelly,  206  N.  Y.  188,  99  N.  E.  722, 
Dec.   258;    Com.   v.   Murray,   4   Bin.  42  L.R.A.(N.S.)  1115;  Nash  v.  Inman, 
(Pa.)  487,  5  Am.  Dec.  412.  [1908]  2  K.  B.  1,  77  L.  J.  K.  B.  620, 

Note:  65  L.R.A.  550.  98  L.  T.  N.  S.  658,  24  Times  L.  Rep. 

7.  Deeell  v.  Lewenthal,  57  MLss.  331,  401,  52  Sol.  J.  335,  14  Ann.  Cas.  682 
34  Am.  Rep.  449;  Johnson  v.  Lines,  and  note,  1  British  Rul.  Cas.  143  and 
6  Watts  &  S.  (Pa.)  80,  10  Am.  Dec.  note. 

542;  Nash  v.  Inman,  [1908]  2  K.  B.       Note:  18  A.  S.  R.  647-650. 

R.  C.  L.  XIV.— 17.  257  ' 
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there  can  be  no  question.^*  A  pew  in  church  has  been  held  not  a 
"necessary."  ^*  In  several  cases  a  horse  has  been  held  not  to  be  a 
necessary/'  and  bicycles  have  been  frequently  rejected,  though  some- 
times admitted  on  ^e  ground  that  the  vise  of  bicycles  by  persons  in 
the  infant's  position  was  common  in  the  neighborhood.**  Medical 
and  dental  services  reasonably  required  by  the  infant  are  visually 
classed  as  necessaries.**  Some  kind  of  education  has  been  included 
from  early  times  within  the  class  of  necessaries  for  which  an  infant 
may  contract.  The  early  cases,  however,  seem  to  have  confined  this 
to  elementary  or  vocational  education,*'  and  even  in  the  later  cases, 
a  college,  university  or  professional  education  has  generally  been 
excluded;*'  though  it  has  been  judicially  suggested  that  it  might 
be  allowed  in  a  case  where  the  infant's  ability  and  prospects  justified 
it.*'  Correspondence  school  instruction  has  been  excluded  in  several 
cases,**  as  has  instruction  in  music  and  painting.**  It  is  apparently 
the  prevailing  rule  that  the  services  of  an  attorney  cannot  be  con- 
tracted for  by  an  infant,  if  they  were  merely  for  the  promotion  or 
protection  of  his  property  interests ;  **  but  a  contract  for  such  serv- 
ices has  been  held  valid  if  they  were  required  for  his  personal  relief, 

10.  Ex  parte  McFerren,   184  Ala.  42  Am.  Dec.  537. 

223,  63  So.  159,  Ann.  Gas.  1915B  672,  Note:  42  L.R.A.(N.S.)  1U6. 

47  L.R.A.(N.S.)  543  and  note;  Greg-  16.  Mauldin  v.  Southern  Shorthand, 

ory  V.  Lee,  64  Conn.  407,  30  Atl.  53,  etc..  University,  126  Ga.  681,  55  S.  E. 

25  L.R.A.  618;  Turner  v.  Gaither,  83  922,  8  Ann.  Cas.  130  and  note;  White 

N.  C.  357,  35  Am.  Rep.  574;  Johnson  v.  Sikes,  129  Qa.  508,  59  S.  E.  228, 

V.  Lines,  6  Watts  &  S.   (Pa.)   80,  40  121  A.  S.  R.  228;  Turner  v.  Gaither, 

Am.  Dec.  542.  83  N.  C.  357,  35  Am.  Rep.  574. 

11.  St.  John's  Parish  v.  Bronson,  17.  International  Text  Book  Co.  ▼. 
40  Conn.  75,  16  Am.  Rep.  17.  Connelly,  206  N.  Y.  188,  99  N.  E.  722, 

12.  House  v.  Alexander,  105  Ind.  42  L.R.A.(N.S.)  1115  and  note. 
109,  4  N.  E.  891,  55  Am.  Rep.  189;  18.  Nielson  v.  International  Text 
Miller  v.  Smith,  26  Minn.  248,  2  N.  W.  Book  Co.,  106  Me.  104,  75  Atl.  330,  20 
942,  37  Am.  Rep.  407;  Rainwater  t.  Ann.  Cas.  591  and  note;  Intemationid 
Durham,  2  Nott  &  McC.  (S.  C.)  524,  Text  Book  Co.  v.  ConneUy,  206  N.  Y. 
10  Am.  Dec.  637.  188,  99  N.  E.  722,  42  L.R.A.(N.S.) 

13.  Note:  47  L.R.A.  307.  1115  and  note. 

14.  Note8:18  A.  S.R.  653-658,  con-  19.  Note:  42  L.R.A.(N.S.)  1116, 
taining  numerous  other  illustrations  of  1117. 

what  are  or  are  not  necessaries);  12      20.  Mclsaac  v.   Adams,    190   Mass. 
L.R.A.  860.  117,  76  N.  E.  654,  112  A.  S.  R.  321,  6 

16.  St.  John's  Parish  v.  Bronson,  40  Ann.  Cas.  729;  Englebert  v.  Troxell, 
Conn.  75,  16  Am.  Rep.  17;  Ayers  v.  40  Neb.  195,  58  N.  W.  852,  42  A.  S. 
Bums,  87  Ind.  245,  44  Am.  Rep.  759;  R.  665,  26  L.R.A.  177;  Barker  v.  ffib- 
Wallin  V.  Highland  Park  Co.,  127  la.  bard,  54  N.  H.  539,  20  Am.  Rep.  160; 
131, 102  N.  W.  839,  4  Ann.  Cas.  421;  Grissom  v.  Beidleman,  35  Okla.  343^ 
Stone  ▼.  Dennison,  13  Pick.  (Mass.)  129  Pac  853,  Ann.  Cas.  1914D  699 
1,  23  Am.  Dec.  654;  Pardey  v.  Ameri-  and  note,  44  L.R.A.(N.S.)  411  and 
can  Ship- Windlass  Co.,  20  R.  I.  147,  note. 

37  Atl.  706,  78  A.  S.  R.  844;  Middle-      Notes:  18  A.  S.  R.  655;  6  Ann.  Cu. 
boxy  College  v.  Chandler,  16  Vt  883,  131. 
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protection  or  liberty,*  as  in  defense  of  a  criminal  prosecution,'  or  of 
a  bastardy  suit,*  or  in  the  prosecution  of  a  bastardy  suit  by  an  injured 
woman,*  or  of  a  suit  for  damages  for  an  indecent  assault,*  or  for 
personal  injuries  due  to  the  defendant's  negligence.'  In  a  consid- 
erable number  of  cases,  however,  it  has  been  held  that  where  an 
infant  has  no  guardian,  his  estate  may  be  held  liable  for  a  reason- 
able attorney's  fee,  if  the  services  rendered  were  for  his  benefit,  and 
necessary  for  the  protection  of  valuable  rights  belonging  to  him, 
and  especially  where  valuable  property  was  recovered  for  the  infant 
by  the  legal  action  taken.'  When  the  attorney  has  been  engaged  by 
the  infant's  next  friend  or  guardian  ad  litem,  a  somewhat  different 
question  arises,  which  is  discussed  elsewhere  in  this  article.*  Money 
itself  is  not  usually  deemed  a  necessary,  since  it  can  as  readily  be 
used  for  improper  as  for  proper  purposes;  and  the  borrowing  of 
money  by  an  infant,  without  more,  is  not  a  valid  contract.'  But 
where  the  money  was  loaned  to  the  infant  to  enable  him  to  procure 
necessaries,  and  was  in  fact  expended  for  such  necessaries,  the  lender 
has  often  been  permitted  to  recover  the  value  of  the  supplies  pro- 
cured by  a  kind  of  subrogation  to  the  rights  of  the  vendor.** 

V.  Torts  of  Infants;  Negliqbncb 

36.  General  Liability  for  Torts. — ^As  the  general  rule  applicable  to 
contracts  is  that  the  infant  is  not  liable  thereon,  so  the  general  rule 
in  the  law  of  torts  is  that  he  is  liable.  Liability  in  a  civil  action  is 
imposed  not  as  a  mode  of  punishment,  but  of  compensation.  If 
property  has  been  destroyed  or  other  loss  occasioned  by  a  wrongful 
act,  it  is  just  that  the  loss  should  fall  upon  the  estate  of  the  wrong- 
doer rather  than  on  that  of  a  guiltless  third  person,  and  that  without 

1.  Mclsaac  v.  Adams,  190  Mass.  117,  person  t.  Nugent,  57  Miss.  45,  34  Am. 
76  N.  £.  654, 112  A.  S.  R.  321,  5  Ann.  Rep.  434;  Grissom  v.  Beidleman,  36 
Cas.  729;  HaU  v.  Bntterfield,  59  N.  H.  Okla.  343,  129  Pac.  853,  Ann.  Gas. 
364,  47  Am.  Rep.  209;  Crafts  v.  Carr,  1914D  599  and  note,  44  LJt.A.(N.S.) 
24  R.  I.  397,  53  Atl.  275,  96  A.  S.  R.  411  and  note;  Crafts  v.>  Carr,  24  R.  I. 
721,  60  L.R.A.  128.  397,  63  Atl.  275,  96  A.  S.  R.  721,  60 

2.  Aakey  v.  Williams,  74  Tex.  294,  L.R.A.  128:  Searcy  v.  Hunter,  81  Tex. 
11  S.  W.  UOl,  5  L.R.A.  176.  644, 17  S.  W.  372,  26  A.  S.  R.  837. 

8.  Baiter  v.  Hibbard,  54  N.  H.  539,       8.  See  infra,  par.  67. 
20  Am.  Rep.  160.  9.  Ayers  v.  Bums,  87  Ind.  245,  44 

4.  Munson  v.  Washband,  31  Conn.  Am.  Rep.  759;  Miller  v.  Smith,  26 
303,  83  Am.  Dec.  151.  Minn.  248,  2  N.  W.  942,  37  Am.  Rep. 

6.  Crafts  v.  Carr,  24  R.  I.  397,  53  407;  Turner  v.  Qaither,  83  N.  C.  357, 
Atl.  275,  96  A.  S.  R.  721,  60  L.R.A.  35  Am.  Rep.  574. 
128.  10.  Kilgoi«  V.  Ridi,  83  Me.  305,  22 

6.  Note:  44  L.RA.(N.S.)  411,  412.  Atl.  176,  23  A.  S.  R.  780,  12  L.R.A. 

7.  Owens  v.  Gunther,  75  Ark.  37,  86  859;  Conn  v.  Cobnm,  7  N.  H.  368,  26 
S.  W.  851,  5  Ann.  Cas.  130  and  note;  Am.  Dec.  746. 

Sutton  V.  Heinzle,  84  Kan.  756,  115       Note:  18  A.  S.  R.  668. 
Pac.  560,  34  L.R.A. (N.S.)  238;  Ep-  . 
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reference  to  the  question  of  moral  guilt  Consequently,  for  every 
tortious  act  of  violence  or  other  pure  tort,  the  infant  tortfeasor  is 
liable  in  a  civil  action  to  the  injured  person.**  Children  of  ten,  six, 
five  and  even  four  years  old  have  been  held  liable  for  acts  of  vio- 
lence,** and  liability  has  often  been  imposed  for  the  injuries  caused 
by  such  acts,  though  committed  in  play  and  without  the  intention 
to  inflict  substantial  injury ;  *•  though  it  has  been  held  that  if  the 
injury  was  an  accident,  and  the  acts  of  the  defendant  only  the  nat- 
ural activity  of  friendly  play,  there  is  no  liability.**  The  command 
of  the  infant's  father  is  no  defense  to  him.*'  The  tort  must,  how- 
ever, be  the  infant's  own  personal  act.  Since  he  cannot  appoint  an 
agent,  he  cannot  become  liable  for  torts  committed  by  a  servant  in 
the  course  of  the  employment,*'  and  if  his  guardian  should  begin 
and  prosecute  a  malicious  suit  during  his  infancy,  he  would  not  be 
made  Uable  by  having  assented  to  the  suit  after  its  inception  ahd 
while  still  an  infant.*'  But  although  infants  are  responsible,  like 
other  persons,  for  their  torts,  this  general  rule  must  be  received  with 
the  qualification  that  the  torts  for  which  they  are  so  liable  must  not 
involve  an  element  necessarily  \\anting  in  their  case.     Thus  in  the 

11.  Peterson  v.  HaflEner,  59  Ind.  130,  1912C  176,  35  L.R.A.(N.S.)  574  and 

26  Am.  Rep.  81  and  note;   Scott  v.  note. 

Watson,  46  Me.  362,  74  Am.  Dec.  457  Note:  4  L.R.A.  561. 

and  note;  Shaw  v.  Coffin,  58  Me.  254,  12.  Huehting  v.  Engel,  17  Wis.  230, 

4  Am.  Rep.  290;   Slayton  v.  Barry,  84  Am.  Dec.  741. 

175  Mass.  513,  56  N.  E.  574,  78  A.  S.  Note:  57  L.R_A..  673. 

R.  510,  49  L.R.A.  560;  Patterson  v.  18-  Peterson  v.  Haffner,  59  Ind.  130, 

Kasper,  182  Mich.  281, 148  N.  W.  690,  26  Am.  Rep.  81  and  note;  Stringer  v. 

L.R.A.1915A  1221;  Paul  v.  Hummel,  ^rost,  116  Ind.  477,  19  N.  E.  331,  9 

43  Mo.  119,  97  Am.  Dec.  381;  Conway  ^■^-  ^-J^b  ^n7a:^\^^^L^'*°^J^7 

V.  Reed,  66  Mo.  346,  27  Am.  Rep.  354;  ^  ^^'  V\^f  '  ?I«  w     To  ^Ji 

^hux^n  V   White,  58  Neb.  22^78  N.  «—  l.^-^^i^'^^.^o  fl^i 

W.   369    76   A.    S    R.   64;   Buch   v.  l.r.a.(N.S.)  574.    As  to  the  crin^inal 

^°ll  ^|-  R°-^«l  r  ?■  '^ff  A  ^^ility  »^  '^<>^^  ^o'  i°J«ri«s  inflicted 
809, 76  A.  S.  R.  163;  Collins  v.  GifEord,  j^  „}       gee  infra,  par.  40. 

203  N.  Y.  465,  96  N.  E.  721,  Ann.  Cas.       14.  Briese  v.  Maechtle,  146  Wis.  89, 

1913A  969  and  note,  38  L.R.A.(N.S.)    130  N.  W.  893,  Ann.  Cas.  1912C  176 

202;  Vance  v.  Word,  1  Nott  &  McC.  and  note,  35  L.R.A.(N.S.)  574. 

•,(S.  C.)  197,  9  Am.  Dec.  683  and  note;       15.  Scott  v.  Watson,  46  Me.  362,  74 

Peigne  t.  Sutcliffe,  4  McCord  L.  (S.  Am.  Dec.  457  and  note;  Humphrey  t. 

C.)  387,  17  Am.  Dec.  756;  Lowery  v.  Douglass,  10  Vt  71,  33  Am.  Dec.  177 

Gate,  108  Tenn.  54,  64  S.  W.  1068,  91  and  note. 

A.  S.  R.  744,  57  L.R.A.  673  and  note;       Note:  57  L.R^.  673. 

Humphrey  v-  Douglass,  10  Vt.  71,  33       16-  Bums  v.  Smith,  29  Ind.  Apo. 

Am.  Dec  177  and  note;  Green  v.Sper-  181,  64  N.  E.  94,  94  A.  S.  H.  268; 

ry,  16  Vt.  390,  42  Am.  Dec.  519;  Bax-  Covault  v.  Nevitt,  157  Wis.  113,  146 

ter  V.  Bush,  29  Vt.  465,  70  Am.  Dec.  N.  W.  1115,  Ann.  Cas.  1916A  959  and 

429;  Huehting  v.  En^el,  17  Wis.  237,  note,  51  L.R.A.<N.S.)  1092  and  note. 

84  Am.  Dee.  741;  Bnese  v.  Maechtle,       17.  Bumham  v.  Seavems,  101  Mass. 

146  Wis.  89, 130  N.  W.  893,  Ann.  Cas.   .^60,  100  Am.  Dec.  123. 
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case  of  slander  malice  is  a  necessary  ingiedi^it  in  tiie  wrong.  But 
the  law  presiuues  that  an  infant  under  the  age  of  seven  years  is  not 
doll  capax.  It  is  obvious,  therefore,  that  in  the  ease  of  slander  an 
infant  cannot  be  held  liable  for  his  tort  until  he  arrives  at  that  age, 
or  acquires  that  capacity  which  renders  him  morally  responsible  for 
his  actions.  In  cases  of  torts  arising  from  negUgence,  too,  the  age 
and  capacity  of  the  infant  charged  with  the  tortious  negligence  may 
become  matters  of  importance.**  Exemplary  damages  are  not  ordi- 
narily recoverable  against  an  infant,  at  any  rate  in  the  case  of  infants 
who  are  not  of  sufficient  age  and  discretion  to  be  criminally  respon- 
sible." 

37.  Torts  Based  on  or  Connected  with  Contracts. — The  law  is  solici- 
tous in  holding  the  infant  liable  for  his  torts,  not  to  impair  the 
immunity  given  him  against  liability  on  his  contracts.  The  tort 
must  be  "a  tort  simpliciter,"  and  not  one  the  essence  of  which  is 
a  breach  of  contract,**  and  in  a  case  of  doubt  the  tendency  has  been  • 
to  favor  the  infant,  and  to  hold  it  more  important  to  preserve  his 
immunity  from  contract  liabiUty  than  to  enforce  his  liability  for 
torts.*  It  has  been  said  that  the  only  satisfactory  test  is,  can  the 
infant  be  held  liable  without  directly  or  indirectly  enforcing  his 
promise.*  If  so,  he  may  be  held  liable,  though  the  tort  may  have 
arisen  out  of,  or  in  some  way  have  been  connected  with,  a  contract.* 
The  tort  must  not  be  a  mere  breach  of  contract,  but  a  distinct,  wilful 
and  positive  wrong  of  itself.*  The  application  of  this  rule  has  re- 
quired some  close  distinctions,  and  led  to  some  conflict  of  decisions, 
particularly  in  relation  to  bailments.  If,  for  instance,  an  infant 
hires  a  horse,  and  drives  it  so  carelessly  and  immoderately  as  to 
injure  it,  the  act  is  regarded  as  essentially  a  breach  of  the  implied 
contract  of  due  care,  and  the  infant  will  not  be  held  liable;  but  if 

18.  Note:  33  Am.  Dec.  180.     And   Covault  v.  Nevitt,  157  Wis.  113,  146 
see  Nbgugencb.  N.  W.  1115,  Ann.  Cas.  1916A  959,  51 

19.  Notes:    28   A.    S.    B.    875;    57   L.R.A.(N.S.)  1092. 

LJI.A.  673.  Notes:  9  Am.  Dec.  684;  33  Am.  Dec. 

20.  Drude  v.  Curtis,  183  Mass.  317,  181;  18  A.  S.  R.  720^,  35  LJl.A.(N.S.) 
67  N.  E.  317,  62  L.E.A.  755;  Brooks  574. 

V.  Sawyer,  191  Mass.  151,  76  N.  E.  1.  Slayton  v.  Barry,  175  Mass.  513, 

953, 114  A.  S.  R.  594;  People  v.  Ken-  56  N.  E.  574,  78  A.   S.  R.  510,  49 

dall,  25  Wend.  (N.  Y.)  399,  37  Am.  L.R.A.  560. 

Dec.  240;  Collins  v.  Gifford,  203  N.  2.  Rice  v.   Boyer^  108  Ind.  472,  9 

Y.  465,  96  N.  E.  721,  Ann.  Cas.  1913A  N.  E.  420,  58  Am.  Rep.  53;  Patterson 

969  and  note,  38  L.R.A.(N.S.)   202;  v.  Kasper,  182  Mich.  281,  148  N.  W. 

Lowery  v.  Gate,  108  Tenn.  54,  64  S.  (J90,  L.R.A.1915A  1221. 

W.  1068,  91  A.  S.  R.  744,  57  L.R.A.  3.  Churchill  v.  White,  58  Neb.  22, 

673  and  note;  West  v.  Moore,  14  Vt.  78  N.  W.  369,  76  A.  S.  R.  64. 

447,  39  Am.  Dec.  235;  Gilson  v.  Spear,  4.  Eaton  v.  Hill,  50  N,  H.  235,  9 

38  Vt.  311,  88  Am.  Dec.  659;  Nash  v.  Am.  Rep.  189;  Lowery' v.  Gate,  108 

Jewett,  61  Vt.  501,  18  AtL  47,  15  A.  Tenn,  54,  64  S.  W.  1068,  91  A.  S.  B. 

S.  B.  931,  4  L.R.A.  561  and  note;  744,  57  L.R_A.  673. 
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he  wilfully  and  intentionally  abuses  the  horse,  it  is  a  positive  tort 
for  which  he  is  liable.*  And  if  he  hire  a  horse  to  go  to  a  certain 
place,  and  drive  him  to  another  place,  he  thereby  abandons  the  con- 
tract, becomes  a  trespasser,  and  is  liable  for  any  tortious  injury  which 
be  may  cause  to  the  animal.'  On  the  same  principle  an  infant  was 
held  liable  who  had  borrowed  an  article  for  a  certain  time,  but  kept 
it  longer,  and  used  it  for  purposes  other  than  those  for  which  it  was 
loaned.^  An  infant  is  not  liable  on  a  warranty  of  the  condition  or 
title  of  property  which  he  sells,  althpugh  he  knew  his  warranty 
was  false  and  made  it  with  the  intention  to  defraud  the  buyer.* 
Infancy  is  no  defense  to  an  action  for  seduction,  though  accomplished 
through  a  promise  of  marriage.*  In  an  early  English  case  it  was 
decided  that  if  one  delivers  goods  to  an  infant  on  a  contract,  know- 
ing him  to  be  an  infant,  the  infant  shall  not  be  charged  with  them 
in  trover  or  conversion.  And  fliis  rule  has  been  followed  in  some 
■jurisdictions  in  the  United  States.  But  most  modern  cases  hold 
that  if  an  infant  receives  property  under  a  special  contract  or  by 
fraudulent  misrepresentation,  and  afterwards  wrongfully  converts 
it  to  his  own  use,  his  infancy  is  no  defense  to  an  action  for  damages 
for  the  conversion.*'  But  if  the  goods  were  acquired  under  a  con- 
tract which  he  has  avoided,  his  failure  to  return  the  goods  is  not  a 
positive  tort,  but  rather  a  breach  of  the  implied  contract,  and  he  ia 
not  liable  for  conversion.** 

38.  False  Representations  as  to  Age  in  Procuring  Contract. — In 
a  number  of  jurisdictions  it  is  held,  in  accordance  with  the  doctrine 
announced  in  an  early  English  case,  that  an  action  in  tort  cannot 
be  maintained  against  an  infant  for  false  representations  in  regard 
to  his  age  whereby  the  plaintiff  was  induced  to  contract  with  him." 

6.  Eaton  v.  Hill,  50  N.  H.  235,  9  v.  Moore,  14  Vt.  447,  39  Api.  Dec. 

Am.  Rep.  189;  CampbeU  v.  Stakes,  2  235;  GUson  v.  Spear,  38  Vt.  311,  88 

Wend.  (N.  Y.)  137,  19  Am.  Dec.  561.  Am.  Dec.  659.    Contra,  Vance  v.  Word, 

Notes:   57  L.R.A.   680;   Ann.   Cas.  1  Nott  &  McC.   (S.  C.)   197,  9  Am. 

1913A  974,  975.  Dec.  683. 

6.  ChurchUl  v..  White,  58  Neb.  22,       Notes:  18  A.  S.  R.  721;  57  L.R.A. 
78  N.  W.  369,  76  A.  S.  R.  64;  Eaton  680. 

V.  Hill,  50  N.  H.  235,  9  Am.  Rep.  189;  9.  Note:  57  L.R.A.  684.     And  see 

Freeman  v.  Boland,  14  B.  I.  39,  51  Seduction. 

Am.  Rep.  340;   Towne  v.  Wiley,  23  10.  Drude  v.  Curtis,  183  Mass.  317, 

Vt.   355,   56   Am.    Dec.    85;    Ray   v.  67  N.  E.  317,  62  L.R.A.  755 ;  Patterson 

Tnbbs,  50  Vt.  688,  28  Am.  Rep.  519.  v.  Kasper,  182  Mich.  281,  148  N.  W. 

Notes:  33  Am.  Dec.  182;  57  L.R.A.  690,  L.R.A.1915A  1221. 

681.  Notes:  18  A.  S.  R.  723;  Ann.  Cas. 

Contra,  Penrose  v.  Curren,  3  Rawle  1913A  973,  974. 

(Pa.)  351,  24  Am.  Dec.  356.  11.  Drude  v.  Curtis,  183  Mass.  317, 

7.  Green  v.  Speiry,  16  Vt.  390,  42  67  N.  E.  317,  62  L.R.A.  755. 
Am.  Dec.  519.  Note:  33  Am.  Dec.  184. 

8.  Collins  V.  Qifford,  203  N.  Y.  465,  And  see  generally,  Trover. 

96  N.  E.  721,  Ann.  Caa.  1913A  969       12.  Slayton  v.  Barry,  175  Mass.  513, 
and  note,  38  L.R.A.(N.S.)  202;- West   56  N.  E.  574,  78  A.  S.  R.  510,  ^ 
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In  oih&T  jarisdictions,  however,  the  eourts  deny  the  oorrectneaB  of 
this  rule,  and  hold  that  an  action  for  the  losa  of  money  or  goods 
obtained  as  a  direct  result  of  the  false  representations  is  one  purely 
in  tort/*  and  that  infancy  is  no  defense  to  such  action.^*  In  several 
states  the 'latter  rule  has  been  affirmed  by  statute.^'  Of  course,  to 
make  out  the  action  for  deceit,  it  most  appear  that  the  other  party 
was  in  fact  deceived;  if  the  age  and  appearance  of  the  infant  was 
such  that  the  other  party,  exercising  reasonable  diligence,  would  have 
been  warned  of  his  infancy,  he  cannot  recover."  But  even  if  the 
adverse  parly  was  negligent  in  accepting  the  infant's  statements  about 
his  age,  the  infant  himself  cannot  maintain  an  action  in  equity 
to  cancel  his  deed,  while  refusing  to  restore  the  money  which  the 
grantee  paid  for  the  deed  in  reliance  on  his  representations.*^  If, 
however,  the  action  is  brought  upon  the  contract  itself,  and  seeks 
to  enforce  it,  or  to  recover  damages  for  its  breach,  it  is  generally 
held  that  it  must  fail  and  that  the  defendant  is  not  estopped  to  plead 
infancy  by  his  false  statements  to  the  contrary."  Criminal  liability 
for  obtaining  money  or  goods  by  the  false  pretense  that  the  accused 
was  of  age  is  discussed  elsewhere  in  this  article." 

39.  Liability  as  Affected  by  Form  of  Action. — ^It  follows  from  the 
substantive  rules  of  law  just  stated  that  the  declaration  or  complaint 
must  allege  a  positive  tort,  and  not  a  mere  breach  of  contract,  to 
be  proof  against  a  plea  or  answer  of  infancy.  And  in  a  few  early 
cases  the  form  of  action  was  made  the  determining  factor.  Thus  it 
was  said  in  an  action  on  the  case  for  over-driving  and  cruelly  abusing 
a  horse,  that  if  the  infant  was  liable  at  all,  trespass  was  the  proper 
form  of  action,  and  that  if  the  plaintiif  declares  in  ease,  he  affirms 
the  contract  of  hiring,  and  the  plea  of  infancy  is  a  good  defense  to 

L.E.A.  560;   Brooks  v.  Sawyer,  191      Notes:  18  A.  S.  R.  722;  67  L.B.A. 
Mass.  151.  76  N.  K.  953. 114  A.  S.  R.  676-680  (reviewing  the'  cases  ou  both 
594;  Nash  v.  Jewett,  61  Vt.  501,  18  sides) ;  Ann.  Cas.  1913A  972. 
Atl.  47, 15  A.  S.  R.  931,  4  L.R.A.  561.       14.  Note:  Ann.  Cas.  1913A  971. 
And   see   International   Land   Co.    v.       16.  Notes :  57  L.R.A.  680 ;  Ann.  Cas. 
Marshall,  22  Okla.  693,  98  Pac.  951,  1913A  973. 

19  LJl.A.(N.S.)  1056  (stating  this  to  16.  Rice  v.  Boyer,  108  Ind.  472,  9 
be  the  rule  in  a  number  of  states,  but  N.  E.  420,  58  Am.  Rep.  63. 
that  in  the  case  at  bar  it  was  not  neces-  Note :  Ann.  Cas.  1913A  972  et  seq. 
sary  to  decide  as  to  the  liability  in  17.  International  Land  Co.  v.  Mar- 
actions  at  law  of  infants  for  frauds  shall,  22  Okla.  693,  98  Pae.  951,  19 
and  torts  connected  with  contracts).       L.ILA.(N.S.)  1056. 

Notes:  33  Am.  Dec.  185;  37  Am.  18.  Conrad  v.  Lane,  26  Minn.  389, 
Rep.  413;  67  L.R.A.  675  et  seq.;  Ann.  4  N.  W.  695,  37  Am.  Rep.  412  and 
Cas.  1913A  971.  note;  Bnrley  v.  Russell,  10  N.  H.  184, 

13.  Rice  V.  Boyer,  108  Ind  472,  9  34  Am.  Deo.  146. 
N.  E.  420,  58  Am.  Rep.  63;  and  see       Note:  67  LJLA.  684. 
Towne  v.  Wiley,  23  Vt.  365,  56  Am.       And  see  supra,  par.  16,  22. 
I>ec.  85.  19.  See  infra,  par.  40. 
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auch  ah  action.**  But  even  while  the  common  law  forms  of  action 
were  still  in  universal  use  this  technical  ruling  was  generally  dis- 
approved, and  it  was  held  that,  if  the  facts  were  such  as  to  create 
a  liability,  any  form  of  action  might  be  a«ed  which  by  the  general 
rules  of  pleading  was  appropriate  to  state  the  cause  of  action.*  For 
instance,  one  from  whom  the  infant  by  fraud  or  violence  had  taken 
money,  or  property  which  he  afterward  converted  into  money,  might 
waive  the  tort  and  sue  in  assumpsit.*  Conversely,  if  a  breach  of 
contract  was  the  essence  of  the  wrong  complained  of,  the  plaintitf 
cannot  make  it  actionable  by  bringing  an  action  which  technically 
sounds  in  tort.* 

VI.  Ckimbs  of  Infants 

40.  Criminal  Capacity. — By  the  English  common  law  an  infant 
under  the  age  of  seven  years  was  held  incapable  of  committing  a 
crime.  The  presumption  was  an  absolute  one,  and  could  not  be 
overcome  by  any  evidence,  either  of  superior  mental  capacity  or  of 
actual  appreciation  of  the  crime  in  question  as  shown  by  his  actions 
or  declarations.*  This  rule  is  followed  in  the  United  States,*  and  in 
a  few  states  absolute  immunity  is  extended  to  a  greater  age  by  statute.* 
Children  of  seven  and  upward,  but  less  than  fourteen,  are  presumed 
to  be  without  criminal  capacity;  but  in  this  case  the  presumption 
is  rebuttable,  and  the  child  may  be  convicted  even  of  a  capital  offense 
if  it  is  proved  beyond  a  reasonable  doubt  that  the  accused  was  capable 
of  appreciating  the  nature  and  criminality  of  the  act.  The  eviden- 
tial force  of  the  presumption  naturally  diminishes  with  the  increase 

20.  CampbeU   ▼.   Stakes,   2   Wend.  Notes:  33  Am.  Dec.  181;  36  L.R.A. 

(N.  Y.)  137, 19  Am.  Dec.  561.  (N.S.)  574. 

Note:  33  Am.  Dec.  181.  4.  Angelo  v.  People,  96  111.  209,  36 

1.  Eaton  v.- Hill,  56  N.  H.  235,  9  Am.  Rep.  132;  State  v.  Yeargan,  117 
Am.  Rep.  189;  Peigne  v.  Sutcliffe,  4  N.  C.  706,  23  S.  E.  153,  36  L.R.A. 
McCord  (S.  C.)  387, 17  Am.  Dec.  756;  196  and  note. 

Towne  v.  Wiley,  23  Vt.  355,  56  Am.       Note:  70  Am.  Dec.  496,  497. 

Dec.  85.  5.  Heilman  v.  Com.,  84  Ky.  457,  1 

2.  Shaw  V.  Coffin,  58  Me.  254,  4  S.  W.  731,  4  A.  S.  B.  207;  State  v. 
Am.  Rep.  290;  Patterson  v.  Kasper,  Aaron,  4  N.  J.  L.  231,  7  Am.  Dec. 
182  Mich.  281,  148  N.  W.  690,  L.R.A.  592;  State  v.  Fisk,  15  N.  D.  589,  108 
1915A  1221;  Penrose  v.  Curren,  3  N.  W.  485,  U  Ann.  Cas.  1061 ;  Dubiver 
Rawle  (Pa;)  351,  24  Am.  Dec.  356.      Y;  ^'*?,V^*«JL^  Co-' t*  9'^  ^'''J^ 

Notes:  17  Am.  Dec.  247;  18  A.  S.  fi^'  ^IS,  75  Pac.  693,  1  Ann  Cas. 
R.  723  724.  ^^'  ^^  ^'  ^°^'  ^^  ^*-  ®^'  *^  "^^^ 

8.  PeY««'^-  C°r^' 3  Rawle  (Pa  )   ^^'J^-.^^  Am.  Rep.  100. 

f^T^^iHu  fw'toT/l  A  A^:  «3^:  ^'^^'''  ''  "^  ''''  ^ 
R.  744,  57  L.R.A.  673  and  note;  Nash       Note:  36  L.'r.A.  197 
V.  Jewett,  61  Vt.  501,  18  Atl.  47,  15      And  see  Criminal  Law,  vol.  8.  ft 
A.  S.  R.  931,  4  L.R.A.  561  and  note.   66.  »  "»  •- 
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of  years  from  seven  to  fourteen.'  A  charge  of  felony  can  h€  estab- 
lished against  an  infant  of  eleven  years  of  age  only  by  the  strongest 
and  clearest  proof  of  his  capacity  to  entertain  a  criminal  intent.^ 
Proof  that  the  accused  knew  the  difference  between  good  and  evil, 
or  that  he  was  possessed  of  the  intelligence  of  ordinary  boys  of  his 
age,  does  not  fill  the  requirements  of  the  law.  It  must  be  shown 
that  he  had  sufficient  discretion  to  understand  the  nature  and  illegal- 
ity of  the  particular  act  constituting  the  crime.'  In  several  casw 
it  has  been  held  that  a  child  under  fourteen  (though  over  thirteen) 
might  be  convicted  of  a  felony  or  grave  offense  whidb  of  itself  showed 
a  depraved  character,  but  not  of  a  simple  misdemeanor.^"  When 
the  child  reaches  fourteen,  any  special  immunity  or  presumption 
of  incapacity  ceases,  and  the  infant  is  practieally  an  adult  in  the 
eyes  of  the  criminal  law.  He  may,  however,  introduce  evidence, 
as  an  adult  might,  to  prove  that  he  was  in  fact  not  of  sufficient 
mental  capacity  to  be  responsible  for  crime."  A  child  of  fourteen 
is  guilty  of  assault  if  he  throws  a  stone  at  another  child  and  wounds 
him,  though  it  was  done  in  play  and  without  malice.*'  An  infant 
of  nearly  twenty-one  has  been  convicted  of  obtaining  money  by 
the  false  pretense  that  he  was  of  age  and  capable  of  giving  a  valid 
deed,**  of  obtaining  goods  by  purchase  upon  the  false  pretense  that 
he  was  a  property  owner,**  and  of  nonsupport  of  his  wife,  though 
the  marriage  was  voidable.*'    The  father's  command  does  not  excuse 

7.  Godfrqr  v.  State,  31  Ala.  323,  70  7  S.  W.  328,  5  A.  S.  R.  905. 

Am.  Dee.  494  and  note;   Martin  v.       10.  State  v.  Teaigan,  117  N.  G.  706, 
State,  90  Ala.  602,  8  So.  858,  24  A.  S.  23  S.  E.  163,  36  L.B.A.  196. 
B.  844  and  note;  Qamer  v.  State,  97       Note.  36  L.R.A.  206. 
Ark.  63,  132  S.  W.  1010,  Ann.  Cas.       11.  Dubiver  v.  City,  etc,  R.  Co.,  44 
1912C  1059;  Angelo  v.  People,  96  lU.   Ore.  227,  74  Pac.  915,  75  Pac.  693,  1 
209,  36  Am.  Rep.  132;   Eeilman   t.  Ann.  Cas.  889. 

Com.,  84  Ky.  457,  1  S.  W.  731,  4  A.  Nates:  70  Am.  Dec.  498;  36  L.R.A. 
S.  R.  207;  State  v.  Tincher,  258  Mo.  207  (discussiiig  at  length  the  liability 
1,  166  S.  W.  1028,  Ann.  Caa.  1915D  of  infants  over  fourteen  to  punish- 
^6;  State  ▼.  Aaron,  4  N.  J.  L.  231,  7  ment  for  varioos  crimes). 
Am.  Dee.  592;  State  v.  Yeargan,  117  And  see  Ceihinal  Law,  vol.  8,  p. 
N.  C.  706,  23  S.  E.  153,  36  L.R.A.  64. 

196  and  note,  giving  many  cases  of  12.  Hill  v.  State,  63  Qa.  578,  36 
the  application  of  the  rile  to  different  Am.  Rep.  120.  As  to  the  civil  liabil- 
crimes;  State  ▼.  Fisk,  15  N.  D.  589, 108  ity  for  injuries  committed  by  children 
N.  W.  485, 11  Ann.  Cas.  1061;  Dubiver  at  play,  see  supra,  par.  36. 
V.  City,  etc.,  R.  Co.,  44  Ore.  227,  74  13.  Com.  v.  Ferguson,  135  Ky.  32. 
Pac  915,  75  Pac  693,  1  Ann.  Cas.  121  S.  W.  967,  21  Ann.  Cas.  434  and 
889;  Carr  v.  State,  24  Tex.  App.  562,  note,  24  L.R.A.(N.S.)  1101  and  note. 
7  S.  W.  328,  5  A.  S.  R.  905;  Law  v.  14.  People  ▼.  Kendall,  25  Wend. 
Com.,  75  Va.  885,  40  Am.  Rep.  750.  (N.  Y.)  390,  37  Am.  Deo.  240. 
Note:  26  Am.  Rep.  100.  16.  State  v.  MePherson,  72  Wash. 

8.  Angelo  v.  People,  96  lU.  209,  36  371,  130  Pac  481,  Ann.  Cas.  1914D 
Am.  Rep.  132.  587, 

9.  Carr  v.  State,  24  Teoc  App.  662, 
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the  infant  in  committing  a  cringe. ^*  The  capacily  of  an  infant  to 
commit  rape  or  similar  crimes  is  treated  at  length  elsewhere  in  this 
work.*' 

41.  Evidence;  Punishment. — It  is  not  required  that  proof  of  an 
infant's  discretion  should  be  made  by  direct  and  positive  testimony. 
In  most  instances,  circumstances  of  education,  habits  of  life,  general 
character,  moral  and  religious  instructions,  and  oftentimes  the  cir- 
cumstances connected  with  the  ofifense  charged,  will  be  sufBcient  to 
satisfy  the  jury  that  the  defendant  had  the  discretion  required  to 
render  him  responsible  for  the  crime.^^  Testimony  is  admissible  from 
persons  well  acquainted  with  the  accused  that  he  was  or  was  not  of 
bright  and  active  mind,  and  that  in  their  opinion  he  was  or  was 
not  capable  of  understanding  the  nature  and  criminality  of  the  act 
in  question.^'  The  confession  of  an  infant  is  admissible  against 
him ;  though  the  circumstances  under  which  the  confession  was  made 
should  be  carefully  investigated,  and  the  requirement  that  it  be  the 
voluntary  act  of  the  accused,  not  induced  by  considerations  of  hope 
or  fear  held  out  by  the  prosecution,  should  be  applied  even  more 
strictiy  than  in  other  cases.*"  Where  the  corpus  delicti  is  otherwise 
shown,  a  conviction  may  be  had  on  the  confession  of  the  accused 
alone,  if  it  is  clearly  proven,  and  it  is  satisfactorily  sho\vn  that  he 
was  capable  of  distinguishing  right  from  wrong.*  Statutes  fixing 
the  punishment  of  crimes  in  general  terms  are  applicable  to  infants 
as  well  as  to  adults,  unless  a  special  exception  is  made.  But  in 
modern  legislation  the  statutes  creating  juvenile  courts,  and  those 
providing  reformatories  for  juvenile  offenders,  often  affect  the  pun- 
ishment that  would  otherwise  be  inflicted.'  In  some  states  the  death 
penalty  CEinnot  be  inflicted  on  one  who  committed  a  crime  under  the 
age  of  seventeen,*  but  under  such  a  statute,  the  burden  is  on  the 
accused  to  show  that  he  is  under  the  age  named  in  the  statute.' 

16.  Note:  36  L.E.A.  210.  Guild,  10  N,  J.  L.  163,  18  Am.  Dec. 

17.  See  Rape.  404,    practically   overruKng    State   v, 

18.  Carr  v.  State,  24  Tex.  App.  562,  Aaron,  4  N.  J.  L.  231,  7  Am.  Dec. 
7  S.  W.  328,  6  A.  S.  R.  905.  592,  contra;   Carr  v.   State,  24  Tex. 

19.  Martin  v.  State,  90  Ala.  602,  8  App.  562,  7  S.  W.  328,  5  A.  S.  R. 
So.858,24A.  S.R.  844;  Carr  V.  State,  905. 

24  Tex.  App.  562,  7  S.  W.  328,  5  A.  S.       Notes:    36   L.R.A.    208-210;    Ann. 

R.  905.    And  see  Expert  and  Opinion  Cas.  1912C  1064. 

Evidence,  vol.  11,  pp.  603,  604.  2.  Note:    36    L.R.A.    210.     As   to 

20.  Godfrey  v.  State,  31  Ala.  323,  70  juvenile  courts,  see  intra,  par.  48. 
Am.   Deo.   494  and   note;   Martin   v.       3.  Ake  v.  State,  6  Tex.  App.  398, 
State,  90  Ala.  602,  8  So.  858,  24  A.  S.  32  Am.  Rep.  586. 

R.  844;  Gamer  v.  State,  97  Ark.  63,  Note:  36  L.R.A.  210. 

132    S.    W.   1010,   Ann.   Cas.   1912C  4.  Colip  v.  State,  153  Ind.  584,  65 

1059  and  note.    And  see  Aduissions  N.  E.  739,  74  A.  S.  R.  322;  Ake  v. 

AND  DeoiiAKations,  vol.  1,  pp.  561-662.  State,  6  Tex.  App.  398,  32  Am.  Rep. 

1.  Martin  v.  State,  90  Ala.  602,  8  586. 
So.  858,  24  A.   S.  R.  844;   State  v. 
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VII.  Sfecial  Protection  of  Infants  6t  Law 

42.  Jurisdiction  of  Equity  Generally. — In  addition  to  the  favor  and 
protection  that  is  granted  to  infants  by  the  rules  already  discussed 
in  relation  to  their  contracts,  torts  and  crimes,  the  state,  both  by 
the  decisions  of  its  courts  and  the  enactments  of  its  legislature,  often 
exercises  its  power  for  the  direct  protection  of  infants.  From  the 
earliest  time  infants  were  regarded  as  entitled  to  the  especial  protec- 
tion of  the  state,  and  the  king,  as  "parens  patriae,"  was  parent  in 
a  peculiar  sense  of  all  orphaned  or  dependent  children  within  the 
realm.'  This  jurisdiction  was  exercised  through  the  chancellor;  and 
chancery  became  in  a  sense  the  supreme  guardian  of  all  infants, 
charged  with  the  protection  alike  of  their  personal  and  property 
rights.*  This  peculiar  jurisdiction  in  the  United  States  is  vested  in 
the  states  (except  as  to  the  territories  and  the  District  of  Columbia) 
and  the  state  stands,  with  reference  to  the  persons  and  property  of 
infants,  in  the  situation  of  parens  patriae.'  When  a  guardian  is 
appointed,  whether  a  guardian  ad  litem  *  or  general  guardian,  he 
ia  regarded  as  the  agent  of  the  court  and  of  the  state  for  the  dis- 
charge of  that  parental  duty.*  This  jurisdiction  is  broad,  compre- 
hensive, and  plenary.  In  all  suits  or  legal  proceedings,  of  whatever 
nature,  in  which  tiie  personal  or  property  rights  of  a  minor  are 
involved,  the  protective  powers  of  a  court  of  chancery  may  be  invoked 
whenever  it  biecomes  necessary  to  fully  protect  such  rights.  Should 
Boch  proceedings  be  instituted,  and  should  it  appear  to  the  court  that 
ib»  infant  is  unrepresented  by  anyone  fully  charged  with  the  power 
and  duty  of  protecting  his  interests,  it  is  the  duty  of  the  court  to 
appoint  a  guardian,  ad  litem  for  the  minor.  But  the  court's  duty  does 
not  end  here.  The  minor,  in  such  an  action,  becomes  a  ward  of  the 
court  of  chancery ;  and  the  chancellor  himself  is,  in  legal  contempla- 
tion, the  infant's  guardian.**     Therefore  when  it  appears  in  con- 

6.  New  York  life  Ina.  Co.  v.  Bangs,  Tyson,  UO  Wis.  572,  86  N.  W.  250, 

103  U.  S.  435,  26  U.  S.  (L.  ed.)  580;  84  A.  S.  E.  937. 

Richards  v.  East  Tennessee,  etc.,  R.  9.  Richards  v.  East  Tennessee,  etc., 

Co.,  106  Ga.  614,  33  S.  E.  193,  45  R.  Co.,  106  Ga.  614,  33  S.  E.  193,  45 

I*R.A.  712.  L.R.A.  712. 

6.  Williamson  v.  Berry,  8  How.  536,  10.  Williamson  v.  Berry,  8  How. 
12  U.'  S.  (L.  ed.)  1188  (diss.  op.  of  536,  12  U.  S.  (L.  ed.)  1188  (diss.  op. 
Nelson,  J.) ;  Cowls  t.  Cowls,  3  Gilznan  of  Nelson,  J.) ;  Richards  v.  East  Ten- 
(111.)  435,  44  Am.  Dec.  708  and  note,  nessee,  etc.,  R.  Co.,  106  Ga.  614,  33 
And  see  Egurrr,  voL  10,  p.  340.  S.  E.  193,  45  L.R>A.  712;  Grattan  v. 

7.  New  York  life  Ins.  Co.  v.  Bangs,  Grattan,  18  HI.  167,  65  Am.  Dec.  726 
103  U.  S.  435,  26  U.  S.  (L.  ed.)  580;  and  note;  Jonee  v.  Hudson,  93  Neb. 
Van  Walters  v.  Board  of  Children's  561,  141  N.  W.  141,  44  L.RA.(N.S.) 
Guardians  of  Marion  County,  132  Ind.  1182. 

667,  32  N.  E.  568,  18  LJIA.  431.  Notes":  98  Am.  Deo,  733;  13  Eng. 

8.  Cole  T.  Superior  Court,  63  Cal.    RuL  Cas.  23. 
86,  49  Am.  Rep.  78;  Riflhardfl<m  v. 
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demnation  proceedings  that  the  land  had  been  the  property  of  an 
infant  who  had  conveyed  it  and  was  not  yet  of  age,  the  court  must 
make  a  proper  order  to  protect  until  hia  majority  any  rights  which 
he  may  have  in  the  compensation  awarded.**  When  the  infante 
interested  are  not  parties,  any  person  may  appear  as  amicus  curiae 
to  suggest  facte  essential  to  the  protection  of  the  infants.*'  It  was 
said  as  long  ago  as  the  time  of  Lord  Coke  that  any  person  may 
make  a  legal  tender  in  behalf  of  an  idiot  "in  respect  of  his  absolute 
disability;  and  the  law  in  this  case  is  governed  upon  charity."  And 
this  rule  has  been  extended  to  infante.*'  The  jurisdiction  which 
courts  of  equity  employ  to  protect  infante  is  not  confined  to  cases 
of  a  strictly  fiduciary  character.  The  principle  on  which  relief  is 
given  applies  to  all  cases  where  influence  is  acquired  and  abused,  and 
confidence  reposed  and  betrayed.**  Therefore  it  has  been  held  that 
an  infant  may  maintain  a  bill  in  equity  to  compel  an  accounting  for 
rente  and  profite  from  one  who  had  taken  possession  of  his  land 
without  right,  though  the  action,  if  brought  by  an  adult,  would  have 
been  legal  in  ite  nature.*'  So  chancery  may  appoint  a  receiver  to 
take  possession  of  and  protect  an  infant's  property  in  an  emergency, 
even  if  no  suit  is  pending;  although  of  course  the  usnnl  and  normal 
course  would  be  the  appointment  of  a  guardian.*'  But  equity  will 
not  lend  ite  aid  affirmatively  to  enable  an  infant  to  profit  unjustly 
by  the  misfortunes  or  mistakes  of  his  adversary.*'  Where  an  infant 
has  an  election  between  alternative  righte,  and  it  is  manifestly  for 
his  interest  that  the  election  should  be  made  at  once  and  in  a  certain 
way,  equity  can  elect  for  him,  in  which  case  ite  action  will  be  bind- 
ing on  him.*'  Or  it  can  sanction  a  change  of  the  investmento  held 
under  a  testamentary  trust,  when  the  change  is  manifestly  for  the 
infant's  benefit.*'  To  provide  for  the  maintenance  of  iniante  out 
of  their  personal  and  the  income  of  their  real  estate  is  another  old 
and  well-recognized  branch  of  equity  jurisdiction.  Maintenance  may 
be  allowed  not  only  in  cases  in  which  the  will  from  which  the  estate 
is  derived  does  not  authorize  an  allowance  but  also  where  it  expressly 
directs  an  accumulation  of  the  income.  It  is  essential,  however,  to 
the  granting  of  the  application,  that  the  infant  should  have  such  an 

11.  Hutchinson   v.  McLaughlin,  15  15.  Carmichael  v.  Hunter,  4  How. 
Colo.  492,  25  Pac.  317,  11  L.R.A.  287.  (Miss.)  308,  35  Am.  Dec.  401. 

12.  Jones  v.  Hudson,  93  Neb.  561,  16.  Note:  72  A.  S.  R.  71-72.    And 
141  N.  W.  141,  44  L.R.A.(N.S.)  1182  see  generally,  RKCErvEBS. 

and  note.  17.  Tinddl    v.    Petterson,   71    Neb. 

Note:  Ann.  Cas.  1915A  196.  160,  98  N.  W.  688,  99  N.  W.  65»,  8 

And  see  Auicira  Curiae,  vol.  1,  p.  Ann.  Cae.  721. 

1051  et  seq.  18.  Turner  v.  Street,  2  Rand.  (Va.) 

13.  Note:  12  Ann.  Cas.  82.  404,  14  Am.  Dec.  792. 

14.  Long  V.  Mnlford,  17  Ohio  St       19.  Wood  v.  Wood,  5  Paige  (N.  T.) 
484,  93  Am.  Dec.  638.  596,  28  Am.  Dec.  451. 
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absolute  title  or  interest  in  the  property  or  its  income  that  the  right 
of  no  other  person  will  be  affected  by  the  tdlowance.  Unless  he  has 
Buch  an  interest,  the  consent  of  any  person  entitled  in  remainder, 
whose  estate  may  be  diminished  in  value  by  the  allowance,  must 
be  had  before  the  application  will  be  entertained.** 

43.  Power  to  Sell  Infant's  Land. — A  frequent  occasion  for  exert- 
ing the  special  power  of  the  state  in  behalf  of  infants  arises  from 
the  necessity  which  may  exist  for  selling  their  real  estate,  or  at  ^east 
the  advantage  to  be  obtained  from  such  sale.  The  state  itself,  as 
represented  by  its  legislature,  has  often  been  held  to  have  the  power 
to  order  an  infant's  land  to  be  sold,  and  the  proceeds  to  be  used  or 
invested  for  his  benefit,^  though  in  some  instances  special  statutes 
have  been  construed  as  adjudicating  and  determining  the  question 
of  the  debts  for  which  the  land  was  directed  to  be  sold,  and  accord- 
ingly held  unconstitutional  as  being  in  this  respect  the  exercise  of 
judicial  power.*  Whether  or  not  the  power  is  an  exclusively  judicial 
one,  it  is  unquestionably  a  power  proper  to  be  exercised  by  the  courts. 
The  normal  and  usual  process,  but  one  resting  on  statute  for  its 
validity,  is  a  guardian's  sale  ordered  by  the  probate  court.  The 
requirements  to  the  validity  of  such  a  sale,  and  its  incidents,  have 
been  discussed  in  another  article.*  But  it  is  also  within  the  inherent 
and  comprehensive  power  of  a  court  of  general  equity  jurisdiction, 
according  to  the  great  current  of  American  decisions,  to  sell  the  land 
of  infants  lying  within  its  jurisdiction  when  such  sale  is  necessary,* 
though  there  are  decisions  to  the  effect  that  where  the  ward  had  a 
guardian  appointed  by  the  probate  court,  the  legislature  could  not 
order  a  sale  of  his  land  by  another  person.*  The  clearest  case  for 
the  exercise  of  such  a  power  is  when  the  sale  is  necessary  to  procure 

20.  Pitts  y.  Rhode  Island  Hospital  note;  Stewart  ▼.  Griffith,  33  Mo.  13, 

Trust  Co.,  21  R.  I.  544,  45  Atl.  553,  82  Am.  Dec.  148  and  note;  Coehran 

79  A.  S..R.  821,  48  L.RJl.  783.  v.   Van   Surlay,   20   Wend.    (N.    Y.) 

1.  Wilkinson  v.  Leland,  2  Pet.  627,  365,  32  Am.  Dee.  570. 

7  U.  S.  (L.  ed.)  542;  Hoyt  v.  Sprague,  Note:  79  A.  S.  R.  89-92. 

103  U.  S.  613,  26  U.  S.  (L,  ed.)  585;  2.  Jones  v.  Perry,  10  Yerg.  (Tenn.) 

Todd  V.  Flouinoy,  56  Ala.  99,  28  Am.  59,  30  Am.  Dec.  430.    And  see  Louis- 

Etep.  758;  Lincoln   v.  Alexander,  52  viUe,  etc.,  R.  Co.  t.  Blythe,  69  Miss. 

Cal.  482,  28  Am.  Rep.  639;  Kibby  v.  939,  11  So.  Ill,  30  A.  S.  R.  599,  16 

Shitwood,  4  T.  B.  Mon.  (Ky.)  91,  16  L.R.A.   261   and  note,  reviewing  the 

Am.   Dec.    143;    Campbell's    Case,   2  minority  decision. 

Bland  (Md.)  209,  20  Am.  Dec.  360;  3.  See  Guardian  and  Ward,  vol.  12, 

Davis  V.  Helbig,  27  Md.  452,  92  Am.  p.  1137  et  seq. 

Dec.  646 ;  Davison  v.  Johonnot,  7  Mete.  4.  Goodman  v.  Winter,  64  Ala.  410, 

(Mass.)    388,  41  Am.  Dec.  448  and  38  Am.  Rep.  13;  McCreaiy  v.  Billings, 

note;  Boon  v.  Bowers,  30  Miss.  246,  176  Ala.  314,  58  So.  311,  Ann.  Cas. 

64  Am.  Dec.  159;  LouisviUe,  etc.,  R.  1915A  561  and  note. 

Co.  V.  Blythe,  69  Miss.  939, 11  So.  Ill,  6.  Lincoln  v.  Alexander,  52  Cal.  482, 

30  A.  S.  R.  599,  16  L.R.A.  261  and  28  Am.  Rep.  639. 
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funds  for  the  infant's  proper  maintenance  and  education,*  and  the 
weight  of  authority  seems  to  be  that  it  does  not  extend  to  sales  merely 
because  it  appears  to  be  for  the  general  interest  of  the  infant,'  though 
there  is  not  lacking  very  respectable  authority  for  the  power  to  sell 
real  estate  when  shown  to  be  for  the  manifest  interest  of  the  minor* 
The  jurisdiction  does  not  spring  from,  nor  is  it  dependent  upon, 
the  character  of  the  estate,  whether  absolute  or  contingent,  whether 
in  possession,  or  the  possession  postponed  until  the  happening  of  a 
future  event.  It  rests  upon  the  power  and  duty  of  the  court  to 
protect  infants,  to  take  care  of  and  preserve  their  estates  while  under 
disability  debarring  them  from  the  administration  of  property.  The 
courts  would  be  more  reluctant  to  decree  the  sale  of  an  estate  in 
remainder,  or  of  a  contingent  estate,  lest  it  might  operate  a  sacrifice 
of  the  interests  of  the  infant;  but  the  jurisdiction  exists  even  as  to 
such  states,  though  it  may  be  more  seldom  and  more  sparingly  exer- 
cised,' and  it  has  been  held  that  such  a  sale  could  be  made  though 
contingent  interests  were  vested  in  persons  whose  residences  and  names 
were  unknown,  or  even  in  possible  children  yet  unborn.*"  The 
interest  of  an  infant  will  not,  however,  justify  an  owner  to  sell  land 
of  which  he  is  only  part-owner,  the  adult  co-owners  not  being  willing 
to  sell.**  A  judicial  sale  passes  title  to  the  land  as  of  the  day  of 
the  sale,  though  the  deed  was  not  executed  and  delivered  until  later;  *' 
but  it  does  not  date  back  to  the  order  of  sale,  so  as  to  take  priority 
over  an  intervening  sale  on  execution.**  If  the  court  had  jurisdic- 
tion to  order  the  sale,  its  decree  cannot  be  questioned  in  another 

6.  United  States  v.  Morse,  218  U.  S.  176  Ala.  314,  58  So.  311,  Ann.  Cas. 
493,  31  S.  Ct.  37,  54  U.  S.  (L.  ed.)    1915A  561. 

1123,  21  Ann.  Cas.  782.  10.  Hale  v.  Hale,  146  lU.  227,  33 

7.  United  States  v.  Morse,  218  U.  S.  N.  E.  858,  20  L.R.A.  247;  Kent  v. 
493,  31  S.  Ct.  37,  54  U.  S.  (L.  ed.)  Church  of  St.  Michael,  136  N.  Y.  10, 
1123,  21  Ann.  Cas.  782;  Heady  v.  32  N.  E.  704,  32  A.  S.  R.  693,  18 
Grouse,  203  Mo.  100,  100  S.  W.  1052,  L.R.A-  331;  Bofil  v.  Fisher,  3  Rich. 
120  A.  S.  R.  643  and  note;  Faulkner  Eq.  (S.  C.)  1,  55  Am.  Dee.  627;  Faulk- 
V.  Davis,  18  Grat.  (Va.)  651,  98  Am.  ner  v.  Davis,  18  Grat.  (Va.)  651,  98 
Dec.  698  and  note.  Am.  Dec.  698.     But  see  Gillespie  v. 

Note :  Ann.  Cas.  1915A  563.  Nabors,  59  Ala.  441,  31  Am.  Rep.  20, 

8.  United  States  v.  Morse,  218  U.  S.  in  which  it  was  held  that  the  court  has 
493,  31  S.  Ct.  37,  54  U.  S.  (L.  ed.)  no  jurisdiction  to  order  partition  of 
1123,  21  Ann.  Cas.  782;  McCreary  y.  landis  between  heirs  of  a  father,  where 
Billings,  176  Ala.  314,  58  So.  311,  Ann.  the  petition  alleges  that  one  heir  is 
Cas.  1915A  561;  Richards  v.  East  alive  and  that  the  mother  is  pregoBnit 
Tennessee,  etc.,  R.  Co.,  106  Ga.  614,  33  by  the  father. 

S.  E.  193,  45  L.R.A.  712;  Hale  v.  Hale,  11.  Roche  v.  Waters,  72  Md.  264, 19 

146  111.  227,  33  N.  E.  858,  20  L.R.A.  Atl.  535,  7  L.R.A.  533. 

247;  Doe  v.  Harrington,  33  N.  C.  616,  12.  Hunter  v.  Hatton,  4  Gill  (Md.) 

53  Am.  Dec  421.  115,  45  Am.  Dec.  117. 

Note:  98  Am.  Dec.  736.  13.  ShaSner  v.  Briggs,  36  Ind.  65, 

9.  Goodman  v.  Winter,  64  Ala.  410,  10  Am.  Rep.  L 
38  Am.  Rep.  13;  McCreary  ▼.  Billings, 
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court,  although  there  has  been  irregularity  or  error ;  **  and  the  title 
of  an  innocent  purchaser  at  the  sale  cannot  be  divested  by  a  reversal 
for  mere  irregiUarities,  though  obtained  in  a  direct  proceeding  for 
review  of  the  decree.**  But  if  the  record  on  its  face  shows  a  lack 
of  jurisdiction,**  or  an  entire  lack  of  service  on  necessary  parties 
defendant,  the  sale  is  void,  and  may  be  attacked  collaterally.*'  When 
land  owned  by  an  infant,  or  in  which  he  owns  an  interest,  is  sold 
for  taxes,  the  statutes  generally  allow  him  a  certain  time  after  reach- 
ing his  majority  in  which  to  redeem.** 

44.  Control  Over  Custody  of  Infants. — ^The  power  and  duty  of 
courts  to  afford  special  protection  to  the  personal  rights  of  infants 
are  most  frequently  and  strikingly  shown  in  their  power  to  take  the 
cusi;ody  of  children  from  their  parents,  when  they  show  themselves 
unfit  to  have  such  custody,  and  the  children  are  treated  with  cruelty, 
or  expo^d  to  immoral  or  debasing  conditions.**  Whenever  a  con- 
troversy arises  between  different  claimants  to  the  custody  of  a  child, 
the  probable  welfare  of  the  child  is  the  controlUng  consideration,  to 
which  all  questions  of  superior  legal  right  are  entirely  subordinated ;  ** 
although  of  course  the  maintenance  of  the  natural  family  relations 
is  favored,  and  the  parental  aii'ection  is  not  only  entitled  to  consid- 
eration as  constituting  a  strong  claim  on  behalf  of  the  parents  but 

14.  Stuart  V.  AUen,  16  Cal.  473,  76       Note:  6  LuB.A.  682. 

Am.  Dee.  551;  Hunter  v.  Hatton,  4  Gill  See  also  Gdabdlan  and  Ward,  par. 
(Md.)  115,  45  Am.  Dec.  117;  Doe  v.  6,  vol.  12,  p.  1105  et  seq.;  Habeas 
Harrington,  33  N.  C.  616,  53  Am.  Deo.  Corpus,  vol.  12,  p..  1214  et  seq.;  Par- 
421.  '      BNT  AND  Child. 

15.  Sutton  V.  Schonwald,  86  N.  C.  20.  New  York  Foundling  Hospital  v. 
198,  41  Am.  Rep.  455.  Gatti,   9   Ariz.   105,   79   Pac.   231,  7 

16;  Seamster  v.  Blaokstock,  83  Va.  L.R.A.(N.S.)  306;  Clark  v.  White,  102 

232,  2  S.  E.  36,  5  A.  S.  R.  62.  Ark.  93,  143  S.  W.  587,  Ann.  Cas. 

17.  Perry  v.  Adams,  98  N.  0.  167,  1914 A  739  and  note;  Wilson  v.  Mit- 
3  6.  E.  729,  2  A.  S.  R.  326.  And  see  chell,  48  Colo.  454,  111  Pac.  21,  30 
infra,  par.  53.  L.R.A.(N.S.)  507;  Kelsey  v.  Green,  69 

Generally  aa  to  the  validity  and  con-  Conn.  291,  37  Atl.  679,  38  L.R.A.  471; 

clusiveness  of  judicial  sales,  see  Jmu-  Churchill  v.  Jackson,  132  Ga.  666,  64 

ciAL  Sams.  S.  E.  691,  Ann.  Cas.  1913E  1203,  49 

18.  Bradbury  v.  Johnson,  104  Ark.  L.R.A.(N.S.)  875;  Brooke  v.  Logan, 
108,  147  S.  W.  865,  Ann.  Cas.  1914C  112  Ind.  183,  13  N.  E.  669,  2  A.  S.  R. 
419  and  note.    And  see  Taxation.  177;  Lally  v.  Fitz  Henry,  85  la.  49, 

19.  Van  Walters  v.  Children's  51  N.  W.  1155,  16  L.R.A.  681;  In  re 
Guardians,  132  Ind.  567,  32  N.  £.  568,  Hickey,  85  Kan.  556,  118  Pac.  56,  41 
18  LJa.A.  431;  Lally  v.  Fitz  Henry,  L.R.A.(N.S.)  564  and  note;  In  re  Bur- 
86  la.  49,  51  N.  W.  1155,  16  L.R.A.  dick,  91  Neb.  639,  136  N.  W.  988,  40 
681;  State  v.  Michel,  105  La.  741,  30  L.RA..(N.S.)  887;  Knapp  v.  Tolan, 
So.  122,54L.R.A.  927;Statev.  Tinch-  26  N.  Dak.  23,  142  N.  W.  915,  49 
er,  258  Mo.  1,  166  S.  W.  1028,  Ann.  L.R.A.(N.S.)  83;  Anderson  v.  Young, 
Cas.  1915D  596;  In  re  Agar-EUis,  24  54  S.  C.  388,  32  8.  E.  448,  44  L.R.A. 
Ch.  D.  317,  53  L.  J.  Ch.  10,  50  L.  T,  277;  Stringfc'low  v.  SomerviUe,  95  Va. 
N.  S.  161,  13  Eng.  Rul.  Cas.  30  and  701,  29  S.  E.  685,  40  L.R.A.  623; 
note.  Nugent  v.  Powell,  4  Wyo.  173,  33  Pac. 
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as  an  element  of  priceless  advantage  to  the  infant,  and  the  parents 
will  therefore  be  preferred  as  guardians  if  they  axe  fit  for  the  trust, 
though  third  parties  may  be  able  and  willing  to  provide  a  more 
luxurious  home  and  better  financial  and  social  prospects.*  A  mother 
cannot  be  deprived  of  the  custody  of  her  children  because  she  has 
married  a  man  with  a  tincture  of  negro  blood  too  slight  to  invalidate 
the  marriage,  although  the  fact  bars  the  children  from  general  asso- 
ciation with  white  people.'  The  question  as  to  ihe  particular  custody 
which  will  best  subserve  the  welfare  and  interests  of  the  child  is  one 
which  rests  very  largely  in  the  sound  discretion  of  the  trial  court, 
each  case  being  determined  according  to  its  own  circumstances;  and 
the  court  on  appeal  will  be  loath  to  set  aside  the  decision  of  the  lower 
court  except  in  a  clear  case  of  abuse  of  discretion.'  But  where  the 
court  took  a  child  from  a  proper  custodian  and  gave  it  to  a  dissi- 
pated and  immoral  mother,  with  the  expressed  hope  that  this  action 
might  tend  to  the  reformation  of  the  mother,  its  action  was  held  to 
be  an  abuse  of  discretion  and  was  reversed.*  So  also  with  a  judgment 
restoring  a  child  to  a  drunken  father  on  his  mere  promise  to  reform.' 
If  the  parent  has  made  a  contract  with  another  person  surrendering 
to  him  the  custody  of  the  child,  such  contract  may  have  much  weight 
as  showing  the  unfitness  of  the  parent,  and  estopping  him  from  seek- 
ing to  repudiate  a  fair  and  beneficial  agreement;  but  it  will  not  be 
enforced  as  a  binding  contract  unless  it  is  for  the  benefit  of  the  child. 
The  language  of  the  opinions  on  this  topic  differs,  some  courts  hold- 

23,  62  A.  S.  E.  17,  20  li.R.A.  199;  484, 12  S.  W.  798,  6  L.R.A.  672;  Nor- 
Jones  V.  Bowman,  13  Wyo.  79,  77  Pac.  val  v.  Zinsmaster,  57  Neb.  158,  77  N. 
439,  67  L.R.A.  860;  Re  Hutchinson,  W.  373,  73  A.  S.  R.  500;  Clarke  v. 
26  Out.  L.  Rep.  601,  Ann.  Cas.  1913B  Lyon,  82  Neb.  625,  118  N.  W.  472,  20 
879.  L.R.A.(N.S.)  171;  Jamison  v.  Gilbert, 

Notes:  Ann.  Cas.  1914A  740  et  seq.  38  Okla.  751,  136  Pac.  342,  47  L.R.A. 
(setting  out  a  great  number  of  cases  (N.S.)  1133;  Morin  v.  Morid,  66 
in  which  the  custody  of  an  infant  has  Wash.  312,  119  Pac.  745,  37  L.R.A. 
been  determined  upon  consideration  of  (N.S.)  585;  Re  Hutchinson,  26  Ont. 
tlte  character,  religious  belief  and  finan-  L.  Rep.  601,  Ann.  Cas.  1913B  8.79. 
cial  condition  of  the  respective  claim-  And  see  Guardian  and  Ward,  vol.  12, 
ants,  and  of  the  age,  sex,  physical  con-   pp.  1106,  1115. 

dition  and  personal  wishes  of  the  2.  Moon  v.  Children's  Home  Soe- 
child) ;  13  Eng.  Rul.  Cas.  54.  112  Va.  737,  72  S.  E.  707,  38  LJl^. 

1.  WUson  V.  Mitchell,  48  Colo.  454,  (N.S.)  418. 
m  Pac.  21,  30  L.R.A.(N.S.)  507;  3.  WUkinson  v.  Lee,  138  Ga.  360, 
Hernandez  v.  Thomas,  50  FU.  522,  39  75  S.  E.  447,  42  L.R.A.(N.S.)  1013; 
So.  641,  111  A.  S.  R.  137,  7  Ann.  In  re  Hickey,  85  Kan.  556, 118  Pac.  56, 
Cas.  446,  2  LJl.A.(N.S.)  203;  Staple-  41  L.R.A.(N.S.)  654. 
ton  V.  Poynter,  111  Ky.  264,  62  S.  W.  Notes:  5  L.R.A.  781;  Ann.  Gas. 
730,  98  A.  S.  R.  411,  53  L.R.A.  784;   1914A  761. 

State  T.  Steele,  121  La.  215,  46  So.       4.  In  re  Lee,  165  Cal.  279,  131  Pm. 
215,  16  L.R.A.(N.S.)   1004;  Hibbette  749,  45  L.RA.(N.S.)  91. 
V.  Baines,  78  Miss.  695,  29  So.  80,  51       5.  Lally  v.  Fitz  Henry,  85  la.  40. 
L.R~A..  839;  Weir  v.  Marley,  99  Mo.  51  N.  W.  1166, 16  LJI.A.  681. 
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ing  such  a  contract  void  as  against  public  policy,  and  others  treat- 
ing it  as  presumptively  valid;  but  most  if  not  all  of  the  decisions 
can  be  reconciled  by  applying  the  test  whether  the  contract  in  ques- 
tion is  favorable  or  unfavorable  to  the  interests  of  the  infant.*  The 
principles  above  stated  apply  equally  to  the  custody  of  ille^tiinate 
children;  in  this  case  the  prima  facie  right  of  custody  is  in  the 
mother,  but  the  court  will  override  her  claim  when  necessary  to 
protect  the  best  interests  of  the  child.'  Equity  has  power  also  to 
restrain  an  improper  removal  of  a  child  from  the  state  by  its  guard- 
ian, or  even  by  a  parent;  though  it  would  be  a  very  extreme  and 
special  case  that  would  justify  an  interference  in  that  respect  with 
the  natural  rights  of  the  parents.* 

45.  Committing  Children  to  Public  Institutions. — The  power  of  the 
state  goes  further  than  to  decide  between  contestants  for  the  custody 
of  children.  If  the  parents  are  dead,  or  are  found  to  be  unfit  or 
unable  to  retain  the  care  of  a  child,  and  no  suitable  home  with  rela- 
tions or  friends  is  open  to  it,  the  state  may  directly  assume  its  cus- 
tody, and  commit  it  to  the  control  of  the  appropriate  public  officers, 
or  to  a  public  institution  established  or  recognized  by  the  state.*    Stat- 

6.  Hernandez  v.  Thomas,  60  Fla.  802,  18  L.R.A.(N.S.)  926;  Ayeook  v. 
522,  39  So.  641,  111  A.  S.  R.  137,  7  Hampton,  84  Miss.  204,  36  So.  245, 
Ann.  Cas.  446,  2  L.R.A.(N.S.)  203;  105  A.  S.  R.  424,  65  L.R.A.  689  and 
Wilkinson  v.  Lee,  138  Ga.  360,  75  8.  note;  Allison  v.  Bryan,  21  Okla.  557, 
E.  477,  42  Lil.A.(N.S.)  1013  and  97  Pac.  282,  18  L.R.A.(N.S.)  931,  17 
note;  Brooke  v.  Logan,  112  Lid.  183,  Ann.  Cas.  468  and  note;  Reg.  v.  Nash, 

13  N.  E.  669,  2  A.  S.  R.  177  and  note;  10  Q.  B.  D.  454,  52  L.  J.  Q.  B.  4^, 
Stapleton  v.  Poynter,  111  Ky.  264,  62  48  L.  T.  N.  S.  447,  13  Eng.  Rul.  Cas. 
S.  W.  730,  98  A.  S.  R.  411,  53  L.R.A.  26  and  note. 

784;  State  v.  Steele,  121  La.  215,  46  Note:  Ann.  Cas.  1914A  750. 

So.   215,   16  L.R.A.(N.S.)    1004   and  For   a  fuller   discussion,   see   Bas- 

note;  Clark  v.  Clark,  122  Md.  114,  89  tards,  voL  3,  p.  743  et  seq. 

Atl.  405,  49  L.R.A.(N.S.)  1163;  Hib-  8.  Note:  58  L.R.A.  931  et  seq.  (in 

bette  V.  Baines,  78  Miss.  695,  29  So.  which  the  right  of  removal  of  a  child 

80,  61  L.B.A.  839;  Weir  v.  Marley,  99  from  the  state  by  a  parent  and  gnard- 

Mo.  484,  12  S.  W.  798,  6  L.R.A.  672;  ian  is  very  fuUy  discussed,  and  the  per- 

In  re  Burdick,  91  Neb.  639, 136  N.  W.  tincnt    eases    reviewed).      Wood    v. 

988,  40  L.RJl.(N.S.)  887;  Enders  v.  Wood,  5  Paige  (N.  Y.)  596,  28  Am. 

Enders,  164  Pa.  St.  266,  30  Atl.  129,  Dec.   451.     And   see   Guabduit  and 

44  A.  S.  R.  598,  27  L.R.A.  56  and  Ward,  voL  12,  p.  1121  et  seq. 

note;    Stringfellow  v.   Somerville,   95  9.  Whalen   v.    Olmstead,   61   Conn. 

Va.  701,  29  S.  E.  685,  40  L.R.A.  623;  263,  23  Atl.  964,  15  L.R.A.  593  and 

Fletcher  v.  Hickman,  50  W.  Va.  244,  note;  Kennedy  v.  Meara,  127  Ga.  68, 

40  S.  E.  371,  88  A.  S.  R.  862,  55  56  S.  E.  243,  9  Ann.  Cas.  396  and 

LJt.A.  896;  Sheers  v.  Stein,  75  Wis.  note;  Children's  Guardians  v.  Shutter, 

44,  43  N.  W.  728,  6  L.R.A.  781;  Re  139  Ind.  268,  34  N.  E.  665,  31  L.R.A. 

Hutchinson,  26  Ont.  L.  Rep.  601,  Ann.  740;  State  v.  Brown,  50  Minn.  353,  52 

Cas.  1913B  819  and  note.  N.  W.  935,  36  A.  S.  R.  651, 16  L.RJl. 

Note:  41  L.R.A. (N.S.)  578.  691  and  note;  Com.  v.  Fisher,  213  Pa. 

7.  Marshall  v.  Reams,  32  Fla.  499,  St.  48,  62  Atl.  198,  5  Ann.  Cas.  92. 

14  So.  95,  37  A.  S.  R,  118;  Purinton  '  Notes:  2  A.  S.  R.  183;  41  L.R.A. 
T.  Januoek,  195  Mass.  187,  SO  N.  £.    (N.S.)  613,  615. 
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utes  enacted  in  the  exercise  of  this  power  are  not  criminal  in  their 
nature,  and  the  committal  to  a  public  home  or  charitable  institution 
is  not  an  imprisonment,  but  an  intervention  for  the  protection  and 
help  of  the  child,  and  the  contentions  that  it  deprives  of  life  and 
liberty  without  due  process  of  law,  or  imposes  a  status  of  slavery, 
have  often  been  denied."  Nor  is  a  jury  trial  essential  to  the  validity 
of  such  a  commitment.**  This  is  true  though  the  institution  is  a 
"reform  school,"  and  the  commitment  is  because  of  waywardness  or 
criminal  conduct,**  though  it  has  been  held  that  an  act  authorizing 
the  commitment  of  children  to  public  institutions  on  charges  of 
waywardness  without  any  kind  of  trial  or  conviction  is  unconstitu- 
tional ;  *'  and  that  a  court  is  without  jurisdiction  to  make  such  a 
commitment  until  some  specific  cause  named  in  the  statute  has  been 
alleged  in  the  application.*^  The  commitment  of  a  child  to  an  insti- 
tution does  not  exhaust  or  diminish  the  power  of  the  state  for  the 
protection  of  the  child;  and  it  may  intervene  again  if  the  welfare 
of  the  child  demands  its  removal,  or  if  the  reformation  or  better  cir- 
cumstances of  the  parties  make  it  proper  to  restore  the  child  to  them.** 
Such  institutions  should,  if  practicable,  cause  their  children  to  be 
brought  up  in  the  religious  faith  of  their  parents;  but  the  failure 
of  an  institution  to  do  so  is  not  in  all  cases  sufficient  cause  for  tak- 
ing a  child  from  its  custody.**    Even  if  the  parent's  inability  to 

10.  Kennedy  v.  Meara,  127  Ga.  68,  12.  Pugh  v.  Bowden,  54  Fla.  302,  45 
56  S.  E.  243,  9  Ann.  Cas.  396  and  So.  499,  14  Ann.  Cas.  816  and  note; 
note;  In  re  Sharp,  15  Idaho  120,  96  State  v.  Brown,  50  Minn.  353,  52  N. 
Pac.  563,  18  L.R.A.(N.S.)  886  and  W.  935,  36  A.  S.  R.  651,  16  L.R.A. 
note;  Famham  v.  Pierce,  141  Mass.  691  and  note. 

203,  6  N.  E.  830,  55  Am.  Rep.  452       Note:  55  Am.  Rep.  456. 
and    note;    Hunt    v.    Wayne    Circuit       People  v.  Turner,  55  111.  280,  8  Am. 
Judges,  142  Mich.  93,  105  N.  W.  531,  Rep.  645,  contra,  was  practically  over- 
7  Ann.  Cas.  821,  3  L.R.A.(N.S.)  564;   ruled  by  In  re  Perrier,  103  111.  367, 
Com.  V.   Fisher,  213  Pa.   St.  48,   62  42  Am.  Rep.  10.    See  also  People  v. 
Atl.   198,   5   Ann.    Cas.   92;    Mill   v.  Illinois    State   Reformatory,   148   111. 
Brown,  31  Utah  473,  88  Pac.  609,  120  413,  36  N.  E.  76,  23  L.R.A.  139. 
A.   S.   R.   935  and  note;   Milwaukee       13.  Note:  2  A.  S.  R.  184. 
Industrial  School  v.  Milwaukee  Coun-       14.  State  v.  Kinmore,  54  Minn.  135, 
.  ty,  40  Wis.  328,  22  Am.  Rep.  702.       55  N.  W.  830,  40  A.  S.  R.  305. 

Note:  2  A.  S.  R.  183.  15.  New  York  Foundling  Hospital 

11.  Pngh  V.  Bowden,  54  Fla.  302,  45  v.  Gatti,  9  Ariz.  105,  79  Pac.  231,  7 
So.  499,  14  Ann.  Caa.  816  aiid  note;  L.R.A.(N.S.)  306;  Kennedy  v.  Meara, 
In  re  Sharp,  15  Idaho  120,  96  Pac.  127  Ga.  68,  56  S.  E,  243,  9  Ann.  Caa. 
563,  18  L.R.A.(N.S.)  886  and  note;  396 ;  Famham  v.  Piers,  141  Mass.  203, 
In  re  Ferrier,  103  111.  367,  42  Am.  6  N.  E.  830,  55  Am.  Rep.  452;  In  ro 
Rep.  10;  Lindsay  v.  Lindsay,  257  111.  Knowack,  158  N.  Y.  482,  53  N.  E. 
328,  100  N.  E.  892,  Ann.  Cas.  1914A  676,  44  L.R.A.  699;  Milwaukee  Indus- 
1222,  45  L.R.A.(N.S.)  908;  Com.  v.  trial  School  v.  Milwaukee  County,  40 
Fisher,  213  Pa.  St.  48,  62  Atl.  198,  Wis.  328,  22  Am.  Rep.  702. 

5   Ann.    Cas.    92   and   note;    Mill   v.       Note:  41  L.RA.(N.S.)   613. 
Brown,  31  Utah  473,  88  Pac.  609,  120       16.  Whalen  v.  Olmstead,  61  Comii 
A.  S.  R.  935  and  note.  263,  23  Atl.  964,  15  L.RJL.  593;  Purw 
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properly  care  for  the  child  is  due  to  poverty  alone,  the  state  may 
assert  its  supreme  guardianship  if  the  fundamental  welfare  of  the 
child  is  in  fact  endangered.  It  is  to  avoid  such  necessity,  and  to 
enable  the  indigent  mother  to  retain  her  child  in  her  home  and 
under  her  maternal  care,  that  the  modern  "Mother's  Pension  Laws" 
have  been  devised.*' 

46.  JUtreatment  and  Neglect  of  Children. — ^The  law  attempts  to 
protect  children  from  cruelty  and  neglect  not  only  by  removing 
them  from  the  custody  in  which  they  have  been  abused,  but  by 
statutes  providing  punishment  for  the  offender.  The  persons  on 
whom  the  duty  rests  to  care  for  a  child,  and  who  are  therefore  liable 
to  prosecution  for  failure  to  perform  the  duty  are  parents,  guardians, 
and  those  who  by  adoption  or  otherwise  have  assumed  the  relation  in 
loco  parentis,**  and  it  has  been  held  that  the  secretary  of  a  corpo- 
ration to  which  a  child  has  been  committed  is  a  person  "having  the 
care  and  custody"  of  the  child,  if  he  had  the  actual  charge  of  the 
institution,  purchased  the  supplies  for  the  inmates,  gave  commands 
to  all  the  other  employees,  and  could  have  corrected  the  defective 
conditions  if  he  had  seen  fit.*'  The  term  "child"  as  used  in  such 
statutes  includes  children  o£  tender  years,  who  by  reason  of  their 
physical  immaturity  are  helpless  against  the  cruelty  of  older  persons; 
but  not  a  youth  of  the  age  of  nineteen  who  is  of  the  size  and  strength 
of  a  man.**  The  most  difficult  question  arising  from  this  class  of 
statutes  is  that  relating  to  the  failure  to  furnish  to  a  child  medicine 
or  medical  aid  in  case  of  illness.  Failure  to  furnish  medicine  has 
been  held  not  within  a  statute  punishing  the  failure  to  "provide  neces- 
sary sustenance,"  *  but  where  the  statute  expressly  made  it  criminal 
not  to  furnish  food,  clothing,  shelter  or  medical  attendance  to  a 
minor,  the  calling  of  a  regularly  licensed  physician  is  made  impera- 
tive in  case  of  serious  illness,  but  not  for  every  trifling  complaint. 
The  standard  is,  at  what  time  would  an  ordinarily  prudent  person, 
solicitous  for  the  welfare  of  his  child  and  anxious  to  promote  its 
recovery,  deem  it  necessary  to  call  in  a  physician."  That  the  parents 
omitted  to  call  a  physician  because  of  their  belief  in  divine  healing 
to  be  obtained  by  prayer,  and  did  not  believe  in  physicians,  is  no 
defense ;  nor  is  the  statute  unconstitutional  in  its  application  to  such 

inton  ▼.  Jamrock,  195  Mass.  187,  80   38  Am.  Rep.  464. 

N.  E.  802,  18  L.R.A.(N.S.)  926,  20.  Collins  v.  State,  97  Ga.  433,  25 

17.  Stat«  v.  Elasen,  123  Minn.  382,  S.  E.  325,  35  L.B.A.  501. 

143  N.  W.  984,  49  L.R.A.(N.S.)  597.      1.  Justice  v.  State,  116  Ga.  605,  42 

18.  People  V.  Pierson,  176  N.  T.  201,   S.  E.  1013,  59  L.B.A.  601. 

68  N.  E.  243,  98  A.  S.  R.  666,  63  2.  People  v.  Pieison,  176  N.  Y.  201, 
LJI.A.  187.  68  N.  B.  243,  98  A.  S.  R.  666,  63 

19.  Cowley  V.  People,  83  N.  Y.  464,   L.R.A.  187. 
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persons.*  Independently  of  statute,  it  may  be  generally  stated  that 
for  a  parent,  having  special  charge  of  an  infant  child,  to  so  culpably 
neglect  it  that  death  ensues  as  a  consequence  of  such  neglect,  is  man- 
slaughter if  death  or  grievous  bodily  harm  were  not  intended;  and 
murder  if  there  was  an  intent  to  inflict  death  or  grievous  bodily  harm. 
The  degree  of  negligence  in  such  a  case  that  would  make  a  man 
criminally  responsible  can  hardly  be  defined.  It  is  not  a  slight  fail- 
ure in  .duty  that  would  render  him  criminally  negligent,  but  a  great 
failure  of  duty  undoubtedly  would.  The  line  between  the  two  extremes 
is  hard  to  define,  and  is  a  question  that  must  be  left  to  a  great  extent 
in  each  individual  ease  to  the  common  sense  of  the  trial  jury.* 

47.  Regulating  Employment  of  Children. — ^A  most  familiar  type 
of  legislation  for  the  prot^tion  of  infants  is  that  regulating  the  hours 
of  their  labor,  prohibiting  their  employment  at  laborious  or  danger- 
ous work,  or  in  occupations  which  expose  them  to  immoral  or  degrad- 
ing influences.  The  police  power  of  the  states  as  to  such  protective 
legislation  is  very  extensive.  From  their  tender  years,  immature 
growth,  and  lack  of  experience  and  knowledge,  minors  are  more 
subject  to  injury  from  excessive  exertion,  and  less  capable  of  self- 
protection,  than  adults.  They  are  therefore  peculiarly  entitled  to 
legislative  protection,  and  form  a  class  to  which  legislation  may  be 
exclusively  directed  without  falling  under  the  constituUonal  prohibi- 
tion of  special  legislation  and  unfair  discrimination.  They  are  not 
sui  juris  and  can  only  contract  to  a  limited  extent.  They  are  wards 
of  the  state  and  subject  to  its  control.  As  to  them,  the  state  stands 
in  the  position  of  parens  patriae,  and  may  exercise  unlimited  super- 
vision and  control  over  their  contracts,  occupation,  and  conduct,  and 
the  liberty  and  right  of  those  who  assume  to  deal  with  them.  This 
is  a  power  which  inheres  in  the  government  for  its  own  preservation 
and  for  the  protection  of  the  life,  person,  health,  and  morals  of  its 
future  citizens.*  The  employment  of  any  girl  under  sixteen  as  a 
dancer  or  in  a  theatrical  performance  may  validly  be  prohibited,* 
and  a  statute  has  even  been  held  valid  which  provided  that  "as  to 
occupations  dangerous  to  health  or  morals,  or  to  lives  or  limbs,  the 

3.  People  V.  Pierson,  176  N.  T.  201,  Cas.  1105  and  note;  Btate  v.  Rose, 
68  N.  E.  243, 98  A.  S.  R.  666, 63  L.R.A.  125  La.  462,  51  So.  496,  26  L.R.A. 
187;  Owens  v.  State,  6  Okla.  Crim.  (N.S.)  821;  Andrieox  v.  Butte,  44 
110,  116  Pac.  345,  Ann.  Cas.  1913B  Mont.  557,  121  Pac.  291,  Ann.  Cas. 
1218  and  note,  36  L.R.A.(N.S.)   633.  1913B  712;   Starnes  v.  Albion  Mfg. 

Note:  6  L.R.A.(N.S.)  685.  Co.,  147  N.   C.  556,   61   S.   E.  526, 

4.  Stehr  v.  State,  92  Neb.  755,  139  15  Ann.  Cas.  470  and  note,  17  L.R.A. 
N.  W.  676,  Ann.  Cas.  1914A  573  and  (N.S.)  602  and  note;  State  v.  Shorey, 
note,  45  L.R.A.(N.S.)  559  and  note.  48  Ore.  396,  86  Pac.  881,  24  L.R.A. 
And  see  generally,  Homicide,  toI.  13,  (N.S.)  1121  and  note.  And  see  Labor. 
p.  857.  6.  People  v.  Ewer,  141  N.  Y.  129, 

5.  In  re  Spencer,  149  Cal.  396,  86  36  N.  E.  4,  38  A.  S.  R.  788,  25  L.R.A. 
Pac.  896,  117  A.  S.  R.  137;  9  Ann.  794  and  note. 
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decision  of  the  county  physician  or  city  health  officer,  as  the  case 
may  be,  shall  be  final."  Under  such  a  statute,  it  waa  held  the  duty 
of  the  employer  in  any  case  of  doubt,  to  obtain  the  favorable  decision 
of  the  officer  named  before  employing  any  infant  within  the  pro- 
hibited age.'  It  has  been  held,  however,  that  a  section  prohibiting 
the  employment  of  a  child  "in  any  business,  exhibition  or  vocation, 
injurious  to  the  health  or  dangerous  to  the  life  or  limb,"  which  is 
contained  in  "an  act  to  prevent  and  punish  wrongs  to  children," 
the  other  sections  of  which  refer  to  the  use  of  children  in  public 
amusements,  and  for  obscene  and  immoral  purposes,  has  no  appli- 
cation to  useful  productive  occupations ;  and  therefore  does  not  apply 
to  the  employment  of  a  child  in  a  steam  laundry,  though  the  macldn- 
ery  is  dangerous  to  the  employees,  especially  to  children.*  If  a  statute 
provides  that  no  elevator  shall  be  operated  by  any  person  under  six- 
teen years  of  age,  and  provides  a  penalty  for  any  person  who  shall 
violate  the  act,  the  infant  himself  is  liable  to  punishment  as  well  as 
his  employer.*  And  the  employer  is  liable  as  well  as  the  parent 
or  guanlian  if  the  statute  prohibits  "hiring  out"  a  child  under  four- 
teen to  work  in  a  factory."  Both  the  corporation  itself,  and  the 
responsible  officer  who  directed  the  illegal  employment,  are  liable  to 
prosecution  therefor,  although  the  statute  says  "any  person"  who 
shall  be,  etc.**  The  violation  of  a  child-labor  law  by  the  employer 
as  constituting  negligence  or  evidence  of  negligence,  and  as  estopping 
him  to  assert  contributory  negligence  on  the  part  of  the  child  em- 
ployee, is  discussed  elsewhere  in  this  work.*'  The  fact  that  a  child 
is  working  in  violation  of  a  child-labor  law,  though  subjecting  him 
to  prosecution,  does  not  bar  him  from  recovering  for  a  personal  injury 
caused  by  his  employer's  negligence.** 

48.  Juvenile  Courts. — A  recent  product  of  the  solicitude  of  the  law 
for  the  welfare  of  infants  is  the  creation  by  statute  of  "juvenile"  or 
"children's  courts"  to  deal  with  dependent,  neglected  and  delinquent 
children.  By  the  term  delinquent  children,  as  used  in  these  stat- 
utes, is  meant  children  who  have  committed  offenses  against  the  law, 
or  who  are  found  to  be  falling  into  bad  habits,  or  to  be  incorrigble. 
The  essential  feature  of  these  statutes  is  the  creation  of  a  special 
court,  the  procedure  of  which  i^  less  formal  and  more  paternal  than 
that  of  the  regular  criminal  courts,  and  in  which  the  child  is  pro- 

7.  Louiarville,  etc.,  B.  Co.  v.  Lyons,  39  Wash.  416,  81  Pac.  869,  4  Ann. 
155  Ky.  396,  159  S.  W.  971,  48  L.B.A.   Cas.  532. 

(N.8.)  667.  11.  Overland  Cotton  Mill  Co.  v.  Peo- 

8.  ffickey  v.  Taafle,  99  N.  T.  204,  1  pie,  32  Colo.  263,  75  Pao.  924,  105  A. 
N.  E.  685,  52  Am.  Rep.  19.  S.  R.  74  and  note. 

9.  Moran  v.   Dickinson,  204  Mass.  12.  See  Neougekcb. 

559,  90  N.  E.  1150,  48  L.R.A.(N.S.)  IS.  Moran  v.  Dickinaon,  204  Mass. 
675.  559,  90  N.  E.  1150,  48  L.R.A.(N.S.) 

10   Kirkhara  v.  Wheeler-Osgood  Co.,   675. 
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tected  from  publicity  and  from  association  with  adult  criminals.  The 
court  is  given  a  wide  discretion  in  dealing  with  the  child  before  It; 
and  may  order  commitment  to  the  care  of  probation  officers  or  to 
public  or  charitable  institutions,  or  in  case  of  incorrigibility  or  actual 
criminal  acts  to  a  reform  school  or  reformatory,  instead  of  to  the 
jail  or  penitentiary.  Children  below  a  certain  age,  which  sometimes 
differs  as  between  the  sexes,  are  included  in  the  scope  of  these  acts. 
The  courts  have  treated  these  statutes  as  beneficial  and  entitied  to 
favorable  construction.  The  objection  that  the  informal  procedure 
of  the  children's  court  does  not  constitute  due  process  of  law,  and 
hence  that  the  parental  rights  of  the  child's  custody,  or  the  child's 
own  liberty,  cannot  be  taken  away  legally  by  its  order  of  commitment, 
has  uniformly  been  overruled.**  In  several  instfuices,  however,  the 
statutes  have  been  held  invalid  because  of  conflict  in  some  detail 
with  the  constitution  of  the  state.  In  some  cases  the  jurisdiction  has 
been  conferred  on  courts  or  officers  whose  powers  were  Umited  by 
the  constitution,  and  so  limited  as  to  exclude  this  jurisdiction,*'  and 
in  others  the  statute  has  been  held  unconstitutional  in  form,  as 
including  more  than  one  subject,  or  including  matters  not  expressed 
in  the  title.**  So  a  statute  permitting  any  person  to  file  a  petition 
against  a  child  "who  violates  any  law  of  the  state"  has  been  held  to 
conflict  with  the  constitutional  requirement  of  an  indictment  or  infor^ 
mation  against  every  person  charged  with  crime.*'  In  some  juris- 
dictions the  statutes  expressly  reserve  to  the  regular  criminal  courts 
charges  against  a  child  of  violating  any  law.**  A  provision  permit- 
ting the  judge  of  a  juvenile  court  to  inflict  summary  punishment 
upon  the  parent  found  guilty  of  having  caused  the  delinquency  erf 
his  child  has  been  held  invEdid,  on  the  ground  that  the  considerations 
justifying  special  procedure  in  the  case  of  children  did  not  apply; 
but  this  ruling  did  not  invalidate  the  rest  of  the  act.**  While  investi- 
gations before  juvenile  courts  need  not  be  conducted  as  trials  usually 

14.  Pugh  y.  Bowden,  54  Fla.  302,  16.  Pugh  v.  Bowdea,  54  Fla.  302, 

46  So.  499, 14  Ann.  Cas.  816  and  note;  45  So.  499, 14  Ann.  Cas.  816;  Hnnt  v. 

Lindsay  v.  Lindsay,  257  IlL  328,  100  Wayne  Circuit  Judges,  142  Mich.  93, 

N.  E.  892,  Ann.  Cas.  1914A  1222  and  105  N.  W.  531,  7  Ann.  Cas.  821,  3 

note,  45  LJt.A.(N.S.)   908  and  note;  L1R.A.(N.S.)    564;  State  v.  Tincher, 

Com.  V.  Fisher,  213  Pa.  St  48,  62  AtL  258  Mo.  1,  166  S.  W.  1028,  Ann.  Gas. 

198,  5  Ann.  Cas.  92;  Mill  v.  Brown,  1915D  696.     And  see  Coubts,  v«1.  7, 

31  Utah  473,  88  Pac.  609,  120  A.  S.  p.  98L 

R.  935  and  note.  16.  Notes:  3  L.R.A.(N.S.)  564;  45 

Note:    45    L.RA..(N.S.)    908    (in  L.R.A.(N.S.)  908. 

which  the  different  objections  which  17.  State  v.  Tincher,  258  Mo.  1,  166 

have  been  made  and  passed  upon  as  to  S.  W.  1028,  Ann.  Cas.  1915D  696. 

the  validity  of  juvenile  court  acts  are  18.  State  v.  Burt,  75  N.  H.  64,  71 

grouped  together  and  considered  in  de-  Atl.  30,  Ann.  Cas.  1912A  232. 

tail).  19.  Mill  v.  Brown,  31  Utah  473,  88 

And  see  Courts,  vol.  7,  p.  981.  Pac.  609,  120  A.  S.  R.  935. 
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are,  still  t^ese  courts  should  not  disregard  all  rules  of  procedure. 
The  law  requires  a  written  complaint  to  be  filed,'  hence  there  should 
also  be  an  investigation  of  the  matters  set  forth  in  the  complaint 
and  witnesses  examined,  under  oath,  with  the  right  of  cross-examina- 
tion. Since  there  is  no  appeal,  and  can  be  none  in  these  cases,  there 
should  be  as  thorough  an  examination  into  the  matters  complained 
of  as  the  nature  of  the  case  admits,  under  all  the  circumstances.*" 

VIII.  Actions  by  akd  aoainst  Infants 

49.  Necessity  for  Representation  of  Infant  Plaintiff  by  Next 
Friend. — An  infant  can  neither  sue  nor  defend  a  suit  in  his  own  name, 
but  must  be  represented  by  some  adult  representative.  At  the  common 
law  and  in  equity  the  representative  of  an  infant  plaintiff  was  called 
his  prochein  ami,  or  next  friend.  This  usage  has  been  retained  in 
most  of  the  United  States,*  though  it  was  held  in  some  early  cases 
that  a  minor  might  commence  an  action,  but  could  not  file  his  dec- 
laration until  he  had  some  person  appointed  prochein  ami  or  guard- 
ian.' The  process  must,  however,  run  in  the  name  of  the  infant 
by  its  next  friend,  and  not  in  the  name  of  the  next  friend  acting 
for  the  infant.*  If  the  infant  be  also  a  married  woman,  and  her 
adult  husband  is  co-plaintiff  with  her,  it  is  held  in  many  cases  that 
she  needs  no  guardian  or  next  friend ;  *  but  there  are  contrary  deci- 
sions as  to  this.'  Whether  a  girl  under  twenty-one  can  maintain  a 
bastardy  prosecution  except  through  a  next  friend  is  alsb  a  question 
ob  which  the  decisions  differ,  the  courts  in  some  cases  regarding  her 
as  the  real  plaintiff,  and  in  others  as  merely  a  prosecuting  witness.* 
By  the  common  law  practice  no  appointment  of  one  to  act  as  next 
friend  was  made  by  any  court  Any  adult  might  bring  such  an 
action  in  the  infant's  name;  and  the  protection  against  abuse  of  this 
right  lay  in  the  controlling  power  of  the  court,  which  would  remove 
the  next  friend  and  appoint  some  one  else  to  act  in  that  capacity  if 

20.  Mm  ▼.  Brown,  31  Utah  473,  88  v  Kaigler,  10  Toig.   (Tenn.)   10,  30 

Pac  609,  120  A.  S.  R.  935.  Am.  Dec  425;  Thomaa  v.  Dike,  11  Vt. 

1.  Apthorpv.  Backus,  Kirby  (Conn.)  273,  34  Am.  Dee.  690. 

407, 1  Am,  Dec.  26;  McGowan  v.  Luf-  2.  Drago  v.  Moso,  1  Speers  L.  (S. 

burrow,  82  Ga.  523,  9  8.  E.  427,  14  C.)  212,  40  Am.  Dec.  592;  Shuttles- 

A.  S.  R.  178;  Hurst  v.  Goodwin,  114  worth  v.  Hu^ey,  6  Rich.  L.  (S.  C.) 

Ga.  585,  40  S.  E.  764,  88  A.  S.  R.  329,  60  Am.  Dec.  130. 

43;  Campbell  v.  Fichter,  168  Ind.  645,  3.  Jones  v.  Kansas  City,  etc.,  R.  Co., 

81  N.  E.  661, 11  Ann.  Cas.  1089;  Jen-  178  Mo.  528,  77  S.  W.  890,  101  A.  S. 

nings  V.  Collins,  99  Mass.  29,  96  Am.  R.  434. 

Dec.    687;    Carmichael   v.    Hunter,   4  4.  Note:  9  Ann.  Cas.  1116. 

How.  (Miss.)  308,  35  Am.  Dec.  401;  6.  HeiiB  v.  Atlantic  Coast  Line  R. 

Clasen  v.  Pmhs,  69  Neb.  278,  95  N.  Co.,  75  S.  C.  311,  55  S.  E.  457,  9  Ann. 

W.  640,  5  Ann.  Cas.  112;  Crafts  v.  Cas.  1114  and  note. 

Carr,  24  R.  I.  397.  53  Ati.  275,  96  6.  Note:  52  L.RJL.(N.S.)  800. 
A.  8.  E.  721,  60  LJI.A.  128;  MUes 
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he  did  not  i^pear  to  be  acting  in  the  infant's  int^est,^  or  if,  either 
by  reason  of  inoompetency  or  of  his  having  interests  hostile  to  those 
of  the  infant,  he  was  not  a  proper  person  to  represent  him  in  the 
suit;  *  or  dismiss  the  action,  if  it  appeared  not  to  be  for  the  infant's 
interest  to  prosecute  it.*  In  most  of  the  states  a  general  guardian 
may  institute  as  such  an  action  in  the  infant's  name,  and  the  require- 
ment of  a  next  friend  is  only  when  the  infant  is  without  a  guardian.*' 
These  cases  must  be  distinguished  from  those  in  which  the  right  of 
action  is  in  the  guardian,  and  the  suit  is  therefore  brought  in  his 
name  as  guardian,  and  not  in  that  of  the  infant.**  It  has  been  held 
that  though  the  infant  have  a  guardian  he  may  sue  by  next  friend 
unless  the  guardian  dissent;  and  even  if  he  dissent,  a  next  friend 
may  sue  if  it  is  necessary  for  the  ward's  benefit.**  In  many  of  the 
states,  the  representative  of  the  infant  plaintiff  is  called  a  guardian 
ad  litem  (following  the  title  applied  to  the  representative  of  an  infant 
defendant),  instead  of  a  next  friend;  *•  and  by  statute  in  some  states 
application  must  be  made  to  the  court  before  suit  is  brought  to 
appoint  such  guardian  or  next  friend  to  represent  the  infant.** 

50.  Lack  of  Next  Friend  as  Curable  Error. — It  has  frequently  been 
held  that  the  representation  of  the  infant  plaintiff  by  a  next  friend 
or  guardian  and,  when  appointment  by  the  court  is  necessary,  the 
regularity  of  such  appointment,  are  matters  of  procedure  and  not 
of  substance,  and  that  an  objection  that  the  plaintiff  is  an  infant, 
and  sues  without  next  friend,  must  be  made  by  plea  in  abatement 

7.  Kingsbury  v.  Buckner,  134  U.  S.  Ann.  1417,  27  So.  861,  78  A.  S.  B.  390, 
650,  10  S.  Ct.  638,  33  U.  S.  (L.  ed.)   50  L.R.A.  816. 

1047;     Apthorp     v.     Backus,    Kirby  So  of  the  father  in  Missouri.    Bran- 

(Conn.)  407,  1  Am.  Dec.  26;  Tripp  v,  don  v.  Carter,  119  Mo.  572,  24  S.  W. 

Gifford,  156  Mass.  108,  29  N.  E.  208,  1035,  41  A.  S.  R.  673. 

31  A.  S.  R.  530.  11.  See  Guardian  akd  Ward,  vol. 

8.  Swope  V.  Swope,  173  Ala.  157,  55  12,  pp.  1135, 1145  et  seq. 

So.  418,  Ann.  Cas.  1914A  937  and  note.  12.  Thomas  v.  Dike,  11  Vt,  273,  34 

•     9.  Pulton  V.  Rosevelt,  1  Paige  (N.  Am.  Dec.  690. 

Y.)  178, 19  Am.  Dec.  409.  13.  Cole  v.  Superior  Court  63  CaL 
Note:  Ann.  Cas.  1914A  946.  86,  49  Am.  Rep.  78;  Price  v.  Phoenix 
So  in  Arkansas  by  statute :  Wood  v.  Mut.  Life  Ins.  Co.,  17  Minn.  497,  10 
Claiborne,  82  Ark.  514, 102  S.  W.  219,  Am.  Rep.  166;  Flaherty  v.  Butte  Elec- 
118  A.  S.  R.  89,  11  L.R.A.(N.S.)  913.  trie  R.  Co.,  40  Mont.  454,  107  Pac. 
10.  Apthorp  V.  Backus,  Kirby  416,  135  A.  S.  R.  630;  Heirs  v.  At- 
(Conn.)  407,  1  Am.  Dec.  26;  Thorn-  lantic  Coast.  Line  R.  Co.,  75  S.  C.  311, 
ton  v.  Thornton,  27  Mo.  302,  72  Am.  55  S.  E.  457,  9  Ann.  Cas.  1114;  State 
Dec.  266;  Flaherty  v.  Butte  Electric  v.  Ballinger,  41  Wash.  23,  82  Pac. 
R.  Co.,  40  Mont.  454,  107  Pac.  416,  1018,  3  L.R.A.(N.S.)  72. 
135  A.  S.  R.  630.  By  the  Louisiana  14.  Cole  v.  Superior  Court,  63  CaL 
Code,  "Fathers  and  mothers  .  .  .86,  49  Am.  Rep.  78;  Johnston  y.  South- 
may,  so  long  as  their  children  are  nn-  em  Pac.  Co.,  150  Cal.  535,  89  Pac. 
der  their  authority,  appear  for  them  348,  11  Ann.  Cas.  841;  Baker  v.  Pere 
m  court  in  every  kind  of  civil  suit."  Marquette  R.  Co.,  142  Mich.  497,  105 
Williams  v.  Pope  Mfg.  Co.,  52  La.  N.  W.  1116,  7  Ann.  Cas.  605,  3  L.R.A. 
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and  is  waived  by  pleadiiig  to  the  meritis.**  Where  a  foreign  guard- 
iah  has  broaght  a  suit  without  legal  authority,  the  court  need  not 
dismiss  the  action,  but  may  appoint  a  next  friend  to  prosecute  it;  ** 
or  it  may  recognize  the  gualrdian  as  a  "next  friend,"  though  he 
describes  himself  only  as  guardian.*'  An  irregularity  in  the  appoint- 
ment of  the  next  friend  may  be  cured  by  the  making  of  a  new 
appointment,'^  and  if  the  guardian  bring  the  suit  in  his  own  name, 
that  of  the  infant  may  be  substituted.**  In  some  jurisdictions  it  is 
held  that  if  a  guardian  ad  litem  be  appointed  without  notice  to  the 
infant,  he  can  disafiirm  the  judgment  on  reaching  full  age;  and 
that  the  judgment  is  therefore  erroneous,  and  may  jbe  reversed  upon 
proper  proceedings  by  the  other  party;  **  but  the  judgment  is  nowhere 
held  to  be  void  because  of  such  an  irregularity.*  If  the  infant  comes 
of  age  during  the  pendency  of  the  action,  and  continues  to  prose- 
cute it,  any  right  on  his  part  to  avoid  the  judgment  is  lost.* 

51.  Re^ective  Rights  of  Infant  and  Next  Friend;  Liability  for 
Costs. — The  infant  being  the  real  party  plaintiff  in  the  suit,'  it  is 
his  residence  and  his  citizenship,  and  not  those  of  the  next  friend, 
that  must  determine  questions  of  venue  and  jurisdiction.  And  yet 
it  is  necessarily  the  next  friend  and  not  the  infant  who  decides  upon 
the  policy  to  bring  suit  and  determines  the  course  of  the  litigation, 

(N.S.)  76;  Jones  v.  Kansas  City,  etc.,  71  Ark.  258,  72  S.  W.  893,  100  A. 

B.  Co.,  178  Mo.  628,  77  S.  W.  890,  S.  B.  65. 

101  A.  S.  B.  434;  Flaherty  v.  Butte  17.  Credle  v.  Baugham,  152  N.  C. 

Electric  B.  Co.,  40  Mont.  454,  107  Pae.  18,  67  S.  E.  46,  136  A.  S.  B.  787. 

416, 135  A.  S.  B.  630;  Byrnes  v.  Butte  18.  Foley   v.   California   Horseshoe 

Brewing  Co.,  44  Mont.  328,  119  Pao.  Co.,  115  Cal.  184,  47  Pac.  42,  56  A.  S. 

788,  Ann.  Cas.  1913B  440.    In  Swope  B.  87;  Hicks  v.  Beam,  112  N.  C.  642, 

V.  Swope,  173  Ala.  157,  55  So.  418,  17  S.  E.  490,  34  A.  S.  B.  521. 

Ann.  Cas.  1914A  937,  it  is  said  that  19.  Jennings  v.  Collins,  99  Mass.  29, 

it  was  the  original  practice  to  obtain  96  Am.  Dec.  687. 

a  prior  appointment  by  the  court,  but  20.  Johnston  v.  Southern  Pac.  Co., 

that  that  had  become  obsolete,  and  a  150  Cal.  535,  89  Pac.  348,  11  Ann. 

^nezt  friend  now  sues  without  previous  Cas.  841. 

appointment  1-  Childs  v.  Lanterman,  103  Cal.  387, 

15.  McMuilin  V.  McMullin,  92  Me.  37  Pac.  382  42  A.  S.il.  121 ;  Brandon 
338,  42  Atl.  499,  69  A.  S.  B.  5U  and  v.  Carter,  119  Mo.  672,  24  S.  W.  1035, 
note;  Hicks  v.  Beam,  112  N.  C.  642,  *!  A.  S.  R.  673. 

17  S.  E.  490,  34  A.  S.  R.  521;  Kid       Note:  89  Am.  Deo.  185. 

xfi  u  11  1  XT  n  «.  \ir.n  ta  n\  aaA  2.  Hicks  v.  Beam,  112  N.  C.  642, 
V.  Mitehdl,  1  Nott  &  McC.  (S.  C.)  334,  ^^  g    ^   ^g^,   34  ^;  g    ^   ggl. 

'  I  ^"-  ?^:J^l\  ^IJT^rt'-  a"*^  ^  Note:  Ann.  Cas.  1914A  606.  607. 

Speers  L    (S.  C.    212,  40  Am.  Dec.  3   g^   ^^^^  ^j^^  r    go.  v.  Haist, 

592;  Moke  v.  Fellroan,  17  Tex.  367,  71  ^jj^,  258,  72  S.  W.  893,  100  A.  S. 

67  Am.  Dec.  656;  Blumauer  v.  Clock,  r,  gS;  Jones  v.  Kansas  City,  ete.,  B. 

24  Wash.  596,  64  Pac.  844,  85  A.  S.  (Jc,  178  Mo.  528,  77  S.  W.  890,  101 

E.  966.     And  see  generally,  Abatb-  A.  S.  B.  434;  Webb  v.  Harris,  32  Okla. 

KENT  Ain>  Bevivai.,  vol.  1,  p.  52.  491,  121  Pac.  1082,  Ann.  Cas.  1914A 

16.  St.  Louis,  etc  B.  Co.  ▼.  Haist,  602. 
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subject  always  to  the  controlling  power  of  ihe  court*  If  the  infant 
oomes  of  age  while  the  action  is  pending,  he  may  elect  to  go  on  with 
it  or  not.  If  he  elects  to  go  on,  a  suggestion  should  be  made  upon  the 
record  that  he  has  reached  full  age,  and  the  next  friend  will  ipso  facto 
drop  out  of  the  case.*  The  adnussions  of  the  infant,  that  is,  his  dec- 
larations out  of  court  inconsistent  with  his  claims  in  the  action,  i|ze 
admissible  as  those  of  a  party ;  *  though  of  course,  if  he  is  a  young 
child,  that  fact  will  have  an  important  bearing  on  their  weight  as  evi- 
dence.^ One  who  brings  an  action  in  the  name  of  an  infant,  as  his 
next  friend,  is  thereby  estopped  from  afterward  asserting  a  personal 
claim  inconsistent  with  that  of  the  infant.*  It  has  been  held  that  one 
who  institutes  an  action  for  an  infant  as  his  next  friend  thereby  be- 
comes liable  to  the  defendant  for  costs,  and  may  be  compelled  to  give 
security  therefor,*  but  there  is  also  authority  to  the  effect  that  he  is  not 
liable  for  costs,  because  not  a  party  to  the  suit.*"  If  the  suit  relates  to 
a  fund  in  the  custody  of  the  court,  the  court  may  order  the  fund  to 
be  charged  with  the  costs,  if  it  deems  such  action  equitable.  If  the 
infant,  on  coming  of  age,  elects  to  go  on  with  the  case,  he  thereby 
assumes  liability  for  the  costs  from  the  beginning;  if  he  abandons 
the  case,  he  may  ask  the  court  to  determine  whether  it  was  brought 
in  good  faith,  and  with  a  reasonable  intention  to  promote  his  inter- 
ests. If  so,  the  infant  may  be  required  to  pay  the  costs  as  a  pre- . 
requisite  to  his  withdrawal  of  the  action;  if  not,  the  next  friend 
only  will  be  liable.** 

52.  Necessity  for  Infant  to  Defend  by  Guardian  ad  Litem. — The 
legal  representative  of  an  infant  in  making  defense  to  an  action 
was  called  at  the  common  law,  his  guardian  ad  litem,  and  this  term 
is  preserved  in  modern  practice.    In  every  criminal  prosecution,  action 

4.  Swope  V.  Swope,  173  Ala.  157,  55  1108;  Baker  v.  Flint,  etc.,  E.  Co.,  91 

So.  418,  Ann.  Cas.  1914A  937.  Mich.  298,  51  N.  W.  897,  30  A.  S.  R. 

6.  Waring  v.  Crane,  2  Paige  (N.  Y.)  471,  16  L.R.A.  154.     And  see  Comer 

79,  21  Am.  Dec.  70;  Webb  v.  Harris,  v.  Ritter  Lumber  Co.,  59  W.  Va.  688, 

32  Okla.  491, 121  Pac.  1082,  Ann.  Cas.  63  S.  E.  906,  8  Ann.  Cas.  1105,  6 

1914A  602  and  note;  Shuttlesworth  v.  L.R.A.{N.S.)  552. 
Hughey,  6  Rich.  L.   (S.  C.)   329,  60       Generally  as  to  the  rule  that  a  party 

Am.  Dec.  130.  will  not  be  allowed  to  maintain  incon- 

6.  McCoon  V.  Smith,  3  Hill  (N.  Y.)  sistent  positions  in  judicial  proceed- 
147,  38  Am.  Dec.  623  and  note;  Koes-  ings,  see  Estoppel,  voL  10,  p.  698  et 
ter  V.  Rochester  Candy  Works,  194  N.  seq. 

Y.  92,  87  N.  E.  77,  16  Ann.  Cas.  589,       9.  Fulton  v.  Rosevelt,  1  Paige  (N. 
19  L.R.A.(N.S.)   783.     And  see  gen-  Y.  178, 19  Am.  Dec.  409. 
orally,  Aduissions  akd  Declasations,      10.  Tripp  v.  Gifford,  155  Mass.  108, 
voL  1,  p.  468  et  seq.  29  N.  E.  208,  31  A.  S.  R.  530.    Gen- 

7.  Atchison,  etc.,  R.  Co.  v.  Potter,  erally  as  to  who  are  liable  for  costs, 
60  Kan.  808,  58  Pac.  471,  72  A.  S.  R.  see  Costs,  vol.  7,  p.  789. 

385.  11.  Waring  v.  Crane,  2  Paige   (N. 

8.  Gardner  ▼.  Denison,  217  Mass.  Y.)  79,  21  Am.  Dec.  70  and  note. 
492,  105  N.  E.  359,  51  L.R.A.(N.S.)       Note:  Ann.  Cas.  1914A  606. 
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at  law  or  in  equity,  or  special  proceeding,  in  which  an  infant  is 
defendant,  it  is  the  duty  of  the  court  to  appoint  fot  him  a  guardian 
ad  litem;  at  least  in  the  absence  of  a  general  guardian;  and  until 
that  is  done  he  cannot  make  a  legal  defense,  nor  can  any  steps  in 
the  action  be  taken  against  him."  That  the  court  appointed  the 
members  of  a  certain  law  firm  "attorneys  for  absent  and  minor  heirs" 
has  been  held  not  to  be  sufficient.**  This  rule  as  to  the  necessity 
for  a  guardian  ad  litem  applies  to  involuntary  proceedings  in  bank- 
ruptcy,** and  to  bastardy  prosecutions;  *•  and  under  the  practice  of 
some  of  the  states,  it  applies  even  in  nonlitigated  probate  proceed- 
ings in  which  an  infant  has  an  interest  as  heir  or  otherwise.**  The 
infant's  plea  or  answer  must  always  be  subscribed  by  the  guardian 
ad  litem,  instead  of  by  att<Hmey.*'  If  the  infant  or  his  friends  do 
not  take  steps  to  procure  the  appointment  of  a  guardian  to  defend 
for  him,  the  plamtifif'a  counsel,  or  in  a  criminal  prosecution  the 
public  prosecutor,  must  call  it  to  the  attention  of  the  court  and  see 
that  a  guardian  is  appointed  for  every  infant  defendant,  at  the  risk 
of  having  his  judgment  rendered  erroneous  by  the  omission.**  It 
hits  been  declare<l  that  it  makes  no  difference  that  the  infant  was 
actually  represented  at  the  trial  by  his  parents,**  or  that  adult  defend- 
ants, whose  interests  were  the  same  as  those  of  the  infant,  were  mak- 
ing proper  defense  by  their  counsel ;  **  or  that  the  infant  appeared 
in  the  suit  as  an  intervener,  and  was  represented  in  the  intervening 
auit  by  a  next  friend.*  While  it  is  held  in  most  of  the  states  that 
a  general  guardian  may  appear  and  defend  for  his  ward,  and  that 
if  he  does  so,  there  is  no  necessity  for  the  appointment  of  a  guard- 

12.  Peak  v.  Shasted,  21  Dl.  137,  74  90  Atl.  977,  62  L.R.A.(N.S.)  799. 
Am.  Dec  83:  Thurston  ▼.  Tubbs,  250  16.  Townsend  v.  Tallant,  33  Cal.  45, 
Dl.  540,  95  N.  E.  479,  Ann.  Cas.  1912B  91  Am.  Dec.  617;  Loyd  v.  Malone,  23 
375  and  note;  Easton  v.  Eaton,  112  III.  43,  74  Am.  Dec.  179;  Hubbard  v. 
Me.  106,  90  Atl.  977,  52  L.R.A.(N.S.)  Chicago,  etc.,  R.  Co.,  104  Wis.  160, 
799  and  note;  Farris  v.  Richardson,  6  80  N.  W.  454,  76  A.  S.  R.  855. 
Allen  (Mass.)  118,  83  Am.  Dec.  018;  17.  Thurston  v.  Tubbs,  250  111.  540, 
Johnson  v.  Waterhouse,  152  Mass.  585,  95  N.  E.  479,  Ann.  Cas.  1912B  375. 
26  N.  E.  234,  23  A.  S.  R.  858,  11  18.  Peak  v.  Shasted,  21  lU.  137,  74 
L.R.A.  440;  Lehew  v.  Brummell,  103  Am.  Dec.  83  and  note;  Johnson  v. 
Mo.  546,  15  S.  "W.  765,  23  A.  S.  R.  Waterhonse,  152  Mass.  585,  26  N.  E. 
895,  11  L.R.A.  828;  Long  v.  Mulford,  234,  23  A.  S.  R.  858,  11  L.R.A.  440. 
17  Ohio  St.  484,  93  Am.  Dec.  638;  19.  State  v.  Stark,  149  la.  749,  129 
Eoberts  v.  Stanton,  2  Munf,  (Va.)  129,  N.  W.  331,  Ann.  Cas.  1912D  362; 
5  Am.  Dec.  463.  Johnson  v.  Waterhouse,  152  Mass.  585, 

Note:  89  Am.  Dec.  186.  26  N.  E.  234,  23  A.  S.  R.  858,  11 

13.  Townsend  v,  Tallant,  33  Cal.  45,  L.R.A.  440. 

91  Am.  Dec.  617.  20.  Johnson    v.     Waterhouse,    152 

14.  Farris   v.   Richardson,   6   Allen  Mass.  585,  26  N.  E.  234,  23  A.  b.  B. 
(Mass.)  118,  83  Am.  Dec.  618.  858,  11  L.R.A.  440. 

15.  State  v.  Stark,  149  la.  749,  129  1.  Keeler  v.  Faaaett,  21  Vt.  539,  62 
ST-'W.  331,  Ann.  Cas.  1912D  362  and  Am.  Dec  71. 

note;  Easton  v.  Eaton,  112  Me.  106, 
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ian  ad  litem;  yet  in  a  few  of  the  states  the  genei-al  guardian  csomot 
act  as  guardian  ad  litem  without  special  appointment.*  And  if  in 
any  case  the  general  guardian  has  an  interest  hostUe  to  that  of  the 
ward,  it  is  improper  for  him  to  act  on  behalf  of  the  ward,  and  a 
guardian  ad  litem  should  be  appointed.*  The  court,  however,  can 
appoint  a  guardian  ad  litem  only  when  the  infant  is  a  party  defend- 
ant. Thus  where  insolvency  proceedings  were  instituted  against  a 
partnership  of  which  the  infant  had  been  a  partner,  but  no  judgment 
was  asked  against  the  infant  personally  or  against  his  individual 
estate,  it  was  held  unnecessary  to  appoint  a  guardian  for  him,  although 
the  partnership  assets  in  which  he  claimed  an  interest  were  affected 
by  the  judgment.* 

53.  Service  of  Process. — ^The  fact  that  the  law  prescribes  a  special 
method  of  defense  by  an  infant  defendant  does  not  dispense  with 
regular  and  legal  service  of  process  against  him  in  beginning  the 
action.  Indeed,  the  court  has  no  jurisdiction  to  appoint  a  guardian 
ad  litem  unless  the  statutory  requirements  as  to  service  have  been 
complied  with.*  An  infant  can  neither  acknowledge  nor  waive  the 
regular  service  of  process  upon  him,*  though  in  some  instances  a 
regular  service  of  a  summons  slightly  irregular  in  form  was  held 
to  be  a  substantial  compliance  with  the  statute,  and  sufficient  to  give 
jurisdiction.'  A  statute  requiring  process  against  an  infant  to  be 
served  on  his  father,  mother,  or  guardian,  is  not  complied  with  by 
service  on  a  parent  in  his  capacity  as  defendant  only;  where  the 
parent  is  also  a  party  defendant,  he  must  be  specially  served  for  the 
infant  in  order  to  bring  the  latter  before  the  court.*    If,  however, 

2.  Note:  Ann.  Cas.  1912D  364.  Cas.  1914B  275;  Gibson  v.  Currier,  83 

3.  Owens  v.  Gnnther,  75  Ark.  37,  86  Miss.  234,  35  So.  315,  102  A.  S.  R. 
S.  W.  851,  5  Ann.  Cas.  130;  Townsend  442;  Westmeyer  v.  Gallenkamp,  154 
V.  Tallant,  33  Cal.  45,  91  Am.  Dec.  Mo.  28,  55  S.  W.  231,  77  A.  S..R. 
617;  Chaffee  v.  Baptist  Missionary  747;  Seilert  v.  McAnally,  223  Mo.  505, 
Convention,  10  Paige  (N.  Y.)  85,  40  122  S.  W.  1064,  135  A.  S.  R.  522; 
Am.  Dec.  225.  Grant  v.  Van  Schoonhoven,  9  Paige 

4.  Conary  v.  Sawyer,  92  Me.  463,  (N.  Y.)  255,  37  Am.  Dec.  393;  Darrow 
43  Atl.  27,  69  A.  S.  R.  526.  v.  Calkins,  154  N.  Y.  503,  49  N.  E.  61, 

6.  Levystein   v.    O'Brien,   106   Ala.  61  A.  S.  R.  637,  48  L.R.A.  299;  Keaton 

352,  17  So.  550,  54  A.  S.  B.  56,  30  v.  Banks,  32  N.  C.  381,  51  Am.  Dec. 

L.R.A.  707;  Terrell  v.  Weymouth,  32  393;  Hughes  v.  Pritchard,  153  N.  C. 

Fla.  255,  14  So.  429,  37  A.  S.  R.  94;  135,  69  S.  E.  3,  138  A.  S.  R.  649. 

Clark  V.  Thompson,  47  HI.  25,  95  Am.  Note:  32  L.R.A.  683. 

Dec.  457  and  note;  Moomey  v.  Maas,  6.  Westmeyer   v.    Gallenkamp,    154 

22  la.  380,  92  Am.  Dec.  395;  Martin  Mo.  28,  55  S.  W.  231,  77  A.  S.  R.  747. 

V.  Battey,  87  Kan.  582,  125  Pac.  88,  And  see  generally.  Process. 

Ann.  Cas.  1914A  440;  Coleman  v.  Cole-  7.  B^alb  v.  German  Savings,  etc.,  Co., 

man,  3  Dana  (Ky.)  398,  28  Am.  Dec.  25  Wash.  349,  65  Pac.  559,  87  A.  S.  R. 

86;  Shaefer  v.  Gates,  2  B.  Mon.  (Ky.)  757. 

453,  38  Am.  Dec.  164;  Taylor  v.  Tay-  8.  Gibson  v.  Currier,  83  Miss.  284, 

lor,  149  Ky.  707, 149  S.  W.  1000,  Ann.  35  So.  315, 102  A.  S.  R.  442. 

284 


Digitized  by 


by  Google 


14  B.  C.  L.  INFANTS  §  63 

the  action  is  one  quasi  in  rem,  seeking  not  a  personal  judgment  but 
an  adjudication  of  the  title  to  some  pn^erty,  and  the  court  has  juris- 
diction by  reason  of  the  location  of  the  property,  substituted  service 
may  be  good  against  infante,  as  well  as  against  adult  defendants,* 
fuid  in  such  an  action  the  judgment  has  been  held  binding  so  as  to 
give  good  title  to  a  purchaser  on  judicial  sale  as  against  infant  own- 
ers for  whom  a  guardian  ad  litem  was  appointed,  who  employed 
counsel  and  made  defense,  though  there  was  no  service  at  all  upon 
the  infants.**  It  is  held  in  most  of  the  cases  that  the  lack  of  serv- 
ice of  the  infant  is  a  fatal,  because  jurisdictional,  defect,  and  cannot 
be  cured  by  the  appointment  of  a  guardian  ad  litem,  and  his  mak- 
ing actual  defense  for  the  infant ;  **  and  this  ruling  seems  consist- 
ent with  the  lack  of  power  on  the  part  of  the  guardian  to  bind  the 
infant  by  his  admissions  or  stipulations.**  A  few  courts  have  held, 
however,  that  even  a  lack  of  legal  service  does  not  render  the  judg- 
ment void,  if  the  infant  appeared,  a  guardian  was  appointed,  and  a 
proper  defense  was  yi  fact  made.**  A  general  appearance  and  filing 
of  a  demurrer  by  counsel  for  the  defendants  cannot  be  treated  as  an 
appearance  for  infant  defendants  who  were  not  served,  when  there 
are  also  adult  defendants,**  but  where  the  infants  appeared  and  peti- 
tioned to  be  made  parties,  and  they  were  thereupon  admitted  and 
a  guardian  appointed  for  them,  it  has  been  held  that  they  were  before 
the  court  and  hound  by  its  judgment,  though  no  service  was  ever 
made  upon  them.*'  Even  if  the  judgment  in  itself  was  void  for 
want  of  jurisdiction,  the  former  infant  may  be  estopped  to  deny  its 
validity  if,  after  coming  of  age,  he  prosecuted  an  appeal  from  it 
without  raising  the  question  of  jurisdiction,  or  accepted  the  benefits 
of  the  judgment.**  When  legal  service  was  in  fact  made,  but  the 
return  of  such  service  was  defective,  the  judgment  is  not  void,  but 
simply  voidable  on  appeal.    Probably  in  modern  practice  the  defect 

9.  Hale  v.  Hale,  146  lU.  227,  33  N.       12.  See  infra,   par.   58. 

E.  858,  20  L.R.A.  247;   Williams  v  13.  Childa  v.  Lanterman,,  103  Cal. 

Westcott,  77  la.  332,  42  N.  W.  314,  387,  37  Pao.  382,  42  A.  S.  B.  121; 

14  A.  S.  B.  287;  Credk  v.  Baugham,  Combs  v.  Young,  4  Yerg.  (Tenn.)  218, 

152  N.  C.  18,  67  S.  E.  46,  136  A.  S.  26  Am.  Dec.  225;  McAnear  v.  Epper- 

B.  787.  son,  54  Tex.  220,  38  Am.  Bep.  625; 

Note:  87  A.  S.  ll.  368.  Alston  v.  Emmerson,  83  Tex.  231,  18 

10.  Sloane  v.  Martin,  145  N.  Y.  524,  S.  W.  566,  29  A.  S.  R.  639. 

40  N.  E.  217,  45  A.  S.  B.  630,  28  14.  Valentine     v.     Cooley,     Meigs 

L.B.A.  347.  (Tenn.)  613,  33  Am.  Dec.  16«. 

11.  Clark  y.  Thompson,  47  Dl.  26,  15.  Burch  v.  Breekenridge,  16  B. 
95  Am.  Dec.  457  and  note;  Martin  v.  Mon.  (Ey.)  482,  63  Am.  Dee.  563. 
Battey,  87  Kan.  582, 125  Pac.  88,  Ann.  16.  Childa  v.  Lanterman,  103  Cal. 
Cas.  1914A  440;  Coleman  v.  Coleman,  387,  37  Pae.  382,  42  A.  S.  B.  121; 
3  Dana  (Ky.)  398,  28  Am.  Deo.  86;  Terrell  ▼.  Weymouth,  32  Ma.  255,  13 
Westmeyer  v.  Oallenkamp,  154  Mo.  28,  So.  429,  37  A.  S.  B.  9«. 

66  S.  W.  231,  77  A.  S.  B.  747. 
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would  be  curable  by  permitting  an  amendment  of  the  return.*'  If 
the  court  was  a  domestic  court  of  general  jurisdiction  and  the  judg- 
ment was  rendered  a  number  of  years  before  the  question  as  to  its 
validity  was  raised,  proper  service  will  be  presumed  to  have  been, 
made;  and  if  the  record  shows  nothing  upon  the  point,  and  no  evi- 
dence of  lack  of  service  is  given,  the  judgment  will  stand.*^  In  some 
cases  a  judgment  has  been  sustained  against  infants  who  were  not 
served  with  process,  nor  even  named  as  parties,  because  their  general 
guardian  had  been  named  as  a  defendant  and  had  accepted  service; 
and  this  in  spite  of  the  fact  that  he  was  the  party  in  adverse  inter- 
eet.*'  Where  the  suit  concerned  a  man's  real  estate,  in  which  his 
wife,  an  infant,  had  no  interest  but  an  inchoate  right  of  dower,  the 
merger  of  her  legal  identity  with  his  was  held  to  make  separate 
service  on  her  unnecessary.** 

54.  Effect  of  Failure  to  Appoint  Guardian. — ^The  appointment  of  a 
guardian  ad  litem  for  an  infant  defendant,  like  the  appearance  of  a 
next  friend  for  an  infant  plaintiff,  is  matter  of  procedure  and  not 
of  jurisdiction.  That  either  plaintiff  or  defendant  was  without  such 
representative  makes  the  judgment  erroneous,  but  not  void.*  It  can 
be  overthrown  by  writ  of  error  coram  nobis,  or  by  motion  in  the 
same  court,*  or  by  proper  appellate  proceedings ;  •  but,  it  is  generally 
held  that  the  validity  of  the  judgment  cannot  be  attacked  for  this 
reason  in  a  collateral  action,  in  which  the  judgment  comes  only 
incidentally  in  issue.*  It  has  been  held,  however,  in  the  case  of  a 
probate  proceeding  for  the  sale  of  land,  that  if  infanta  had  an  inter- 
est in  the  land  and  no  guardian  ad  litem  was  appointed  for  them, 
the  sale  was  void;  and  that  its  invalidity  could  be  shown  in  an 

17.  Moomey  V.  M«as,  22  la.  380,  92  of  a  next  friend  to  represent  the  plain- 
Am.  Dec.  395.  tiff,  see  supra,  par.  50. 

18.  Homer  v.  Doe,  1  Ind.  130,  48  2.  Peak  v.  Shasted,  21  lU.  137,  74 
Am.  Dee.  355.  Am.  Dec.  83;  Kemp  v.  Cook,  18  Md. 

19.  White  V.   Albertson,   14  N.   C.  130,  79  Am.  Dec.  681;  Powell  v.  Gott, 
241,  22  Am.  Dec.  719.  13  Mo.  458,  53  Am.  Dec.  153 ;  Robert- 

20.  Feitner  v.  Lewis,  119  N.  T.  131,  son  v.  Blair,  56  S.  C.  96,  34  S.  E.  11, 
23  N.  E.  296,  16  A.  S.  R.  811.  ^6  A.  S.  R.  543. 

1.  Levystein   v.   O'Brien,   106   Ala.  «  ^•„%^VA^f*n'iS\w"R^' 

352,  17  So.  550,  54  A.  S.  R.  56,  30  °a^    n     'v         ^^"n   «q  !' C^qaa  "S 

T  n  A    TnT.  ri»,;ij=  « .To„f»,.,v..«  Sn?i  193;  Cowling  v.  Hill,  69  Ark.  350,  63 

rJ  4?    ^7  p1    ^R9^2  T   4    R  S.  W.  800,  86  A.  S.'B.  200;  McDaiiiel 

Cal.  387    37  Pac.  382,  42  A.  S.  R.  ^    ^orreU    19  IlL  226,  68  Am.  Dec. 

121;  Peak  V    Shasted,  21  111   137,  74  gg^.  Thniton  v.  Tubli,  250  lU.  540, 

Am.  Dee.  83;  Porter  v.  Kobmson,  3  95  jj    g.  479,  Ann.  Cas.  1912B  375 

A.  K.  Marsh.  (Ky.)  253,  13  Am.  Dec.  g^^  note, 

153  and  note;  Eisenmenger  v.   Mnr-  4.  Cohee  v.  Baer,  134  Ind.  375,  32 

phy,  42  Minn.  84,  43  N.  W.  784,  18  N.  E.  920,  39  A.  S.  R.  270;  Austin  v. 

A.  S.  R.  493;  Mamfull  v.  Graham,  55  Charlestown  Female  Seminarv,  8  Mete. 

Neh.  645,  76  N.  W.  19,  70  A.  S.  R.  (Mass.)    196,  41  Am.  Dec "497  and 

412;  Bloom  V.  Burdickjl  Hill  (N.  Y.)  note;    McCall    v.    Parker,    13    Mete 

130,  37  Am.  Dec  299.    As  to  the  lack  (Mass.)   372,  46  Am.  Dec.  735. 
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action  in  ejectment  in  which  the  deed  and  the  probate  record  were 
offered  in  evidence  to  support  a  plea  of  title.*  If  an  infant  waa 
legally  served  with  process  but  did  not  appear,  and  no  guardian  ad 
litem  was  legally  appointed  or  appeared  for  her,  she  is  not  bound 
to  appear  upon  reaclung  full  age ;  but  an  amended  petition  or  order 
of  court,  reciting  her  arrival  at  full  age,  and  summoning  her  to  appear, 
may  be  served  upon  her  and  will  give  the  court  personal  juris- 
diction over  her.*  Adult  defendants  inay  maintain  exceptions  against 
a  judgment  because  of  the  failure  to  appoint  guardians  ad  litem  for 
infant  defendants,  since  they  ought  not  to  be  concluded  by  a  judg- 
ment which  may  be  repudiated  by  other  interested  parties.^  The 
fact  that  a  guardian  ad  litem,  regularly  appointed  and  before  the 
court,  did  not  answer  for  one  of  the  infant  heirs,  does  not  affect  the 
jurisdiction ;  ^  nor  can  erroneous  acts  of  the  guardian  after  appoints 
ment  divest  the  court  of  jurisdiction.*  If  the  guardian  ad  litem  had 
a  personal  interest  adverse  to  that  of  the  infant,  and  procured  a 
judgment  favorable  to  himself  and  against  the  infant's  interest,  this 
is  a  fraud  justifying  a  bill  in  equity  to  annul  the  judgment.  But 
the  judgment  is  not  void  and  cannot  be  annulled  to  the  prejudice 
of  bona  fide  purchasers,  when  the  plaintiff  has  been  guilty  of  laches.** 
55.  Appointment  and  Selection  of  Guardian. — The  guardian  ad 
litem  to  make  defense  for  an  infant  defendant  must  always  be  ap- 
pointed by  the  court  in  which  the  action  is  pending.  He  may  be 
appointed  on  the  motion  of  either  the  plaintiff  or  the  defendant, 
but  it  has  been  said  that  the  court  should  never  allow  the  plaintiff 
to  select  the  guardian  for  an  infant  defendant.**  So  it  has  been 
held  objectionable  that  the  person  who  applied  for  the  appointment 
was  the  friend  of  the  complainant  and  interested  in  his  success;  where 
the  infants'  father  was  the  complainant,  it  was  declared  that  their 
grandfather,  who  was  the  next  nearest  relative  and  who  had  assumed 
the  burden  of  their  defense,  was  entitled  to  be  heard  in  the  selection 
of  the  guardian.**  One  having  any  interest  adverse  to  that  of  the 
infant,  however  slight,  or  one  who  is  couqsel  for  other  defendants 
having  such  adverse  interest,  should  not  be  appointed  his  guardian,*' 
and  the  fact  of  such  interest  is  sufficient  ground  for  his  removal. 

5.  Townsend  v.  TaUant,  33  Cal.  45,  19  N.  E.  848,  U  A.  S.  R.  131. 

Si  Am.  Dec.  617.    And  see  Bloom  v.  10.  Plant  v.  Humphries,  66  W.  Va. 

Bnrdiek,  1  HiU  (N.  Y.)  130,  37  Am.  88,  66  S.  £.  94,  26  L.R.A.(N.S.)  558. 

Dee.  299.  11.  Ralston  v.  I^ee,  8  la.  17,  74 

6.  Welch  y.  Agar,  84  Ga.  583,  11  Am.  Dec  291. 

8.  E.  149,  20  A.  S.  R.  380.  12.  Grant  t.  Yan  Schoonhoven,  9 

7.  McDaniel  v.  CorreU,  19  IlL  226,  Paige  (N.  Y.)  265,  37  Am.  Dee.  393. 
68  Am.  Dee.  587.  13.  Parker  v.  Parker,  99  Ala.  239, 

8.  Oondy  v.  HaU,  36  DL   313,  87  13  So.  520,  42  A.  8.  R.  48;  Townsend 
Am.  Dec.  217.  v.  Tallant,  33  CaL  46,  91  Am.  Dee. 

9.  Maloney  ▼.  Dewey,  127  111.  395,   617. 
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But  the  mere  .fact  that  he  had  such  adverse  interest  will  not  justify 
the  setting  aside  of  the  decree,  if  there  is  no  evidence  that  in  fact 
he  used  Ms  position  to  the  injury  of  the  infant.**  The  guardian 
need  not  be  an  attorney  or  solicitor.*'  That  he  was  appointed  on  the 
same  day  on  which  the  order  of  sale  appealed  from  was  granted  is 
not  ipso  facto  error.*'  The  appointment  of  a  guardian  ad  litem  is 
a  nullity  unless  he  accepts  the  appointment;  *'  but  his  subsequent 
filing  of  an  answer  has  been  deemed  suificient  evidence  of  his  accept- 
ance.*' 

56.  General  Powers  and  Duties  of  Next  Friend  and  Guardian  ad 
Litem. — Since  the  infant  himself  cannot  appoint  an  agent  and  there- 
by confer  on  him  powers  springing  from  the  contractual  power  of 
his  principal,  the  powers  of  the  next  friend  who  sues,  or  of  the  guard- 
ian ad  litem  who  defends,  for  an  infant  are  strictly  limited  to  the 
performance  of  the  precise  duty  imposed  upon  him  by  law.  Though 
one  prosecute  an  action  as  next  friend  for  an  infant,  it  has  often 
been  held  that  neither  he  nor  the  attorney  whom  he  employs  has 
the  right  to  receive  payment  of  the  judgment  recovered;*'  though 
there  are  contrary  decisions  on  this  point.*'  But  the  right  when 
recognized  seems  to  be  confined  to  cases  when  the  infant  has  no  gen- 
eral guardian,  or  where  the  next  friend  is  required  by  statute  to 
give  bond  to  account  to  the  infant  for  all  moneys  which  may  be 
recovered  in  the  suit.*  The  infant's  general  guardian  should,  as  a 
rule,  receive  the  judgment,  and  if  he  has  none  one  should  be  appoint- 
ed; the  defendant  can  discharge  himself  from  liability  by  paying 
the  money  into  court.*  It  is  usually  held  that  the  next  friend  can- 
not enter  a  satisfaction  of  the  judgment,*  and  still  less  can  he  bind 

14.  Ralston  v.  Lahee,  8  la.  17,  74  Va.  422,  44  S.  E.  422,  97  A.  S.  B. 
Am.  Dec  291.    Compare  the  last  case  991  and  note. 

cited  in  par.  56.  Notes:  3  L.R.A.(N.S.)   72 j  7  Ann. 

15.  Maloney  v.  Dewey,  127  111.  395,  Cas.  607. 

19  N.  E.  848,  11  A.  S.  R.  131.  20.  Baker  v.  Pere  Marquette  R.  Co., 

16.  Stuart  v,  Allen,  16  Cal.  478,  76  142  Mich.  497, 105  N.  W.  1116,  7  Ann. 
Am.  Dec.  551.  Cas.  605,  3  L.E.A.(N.S.)  76;  State  v. 

17.  Welch  V.  Agar,  84  Ga.  583,  11   Ballinger,  41  Wash.  23,  82  Pac.  1018, 
S.  E.  149,  20  A.  S.  R.  380;  Shaefer  3  L.E.A.(N.S.)  72  and  note. 

V.  Gates,  2  B.  Mon.  (Ky.)  453,  38  Am.  Note:  11  L.RjJ..(N.S.)   914 

Dee.  164.  1.  Baker  v.  Pere  Marquette  R.  Co., 

18.  Beeler  v.  Bullitt,  3  A.  K.  Marsh.  142  Mich.  497,  105  S.  W.  1116,  7  Ann. 
<Ky.)  280,  13  Am.  Dec.  161.  Cas.  605  and  note,  3  L.R.A.(N.S.)  76. 

19.  Smith  V.  Redus,  9  Ala.  99,  44  2.  Smith  v.  Redns,  9 'Ala.   99,  44 
Am.  Dec.  429;  Collins  v,  Gillespy,  148  Am.  Dec.  429. 

Ala.  558,  41  So.  930,  121  A.  S.  R.  3.  Collins  v.  Gillespy,  148  Ala.  658, 
81;  Wood  V.  Claiborne,  82  Ark.  514,  41  So.  930,  121  A.  S.  R.  81;  Miles  v. 
102  S.  W.  219,  118  A.  S.  B.  89,  11  Kaigler,  10  Yerg.  (Tenn.)  10,  30  Am. 
L.R.A.(N.S.)  913  and  note;  Miles  v.  Dec.  425.  But  see  Tripp  ▼.  Gifford, 
Kaigler,  10  Terg.  (Tenn.)  10,  30  Am.  155  Mass.  108,  29  N.  E.  208,  31  A. 
Dec.  425;  Fletcher  v.  Parker,  53  W.    S.  R.  530. 
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the  infant  by  a  compromise  of  his  claims.*  If  a  compromise  should 
seem  desirable,  the  proper  course  is  for  him  to  submit  it  to  the  court, 
by  whom  he  was  appointed  or  permitted  to  act,  for  its  approval  and 
sanction.  When  so  approved,  it  will  be  valid  and  binding.*  And  if 
a  compromise  agreed  to  by  the  next  friend  is  put  into  judgment,  it 
thereby  becomes  the  action  of  the  court  and  will  bind  the  infant.* 
In  some  cases,  however,  a  judgment  has  been  held  erroneous  which 
was  rendered  on  a  compromise  stipulation,  without  actual  considera- 
tion or  investigation  of  the  facts  by  the  court'  Since  submission 
to  arbitration  is  but  a  mode  of  compromise,  a  next  friend  or  guard- 
ian ad  litem  has  no  power  to  make  such  submission,  except  under 
order  of  court*  By  some  authorities  the  rule  that  the  power  of  a 
guardian  ad  litem  is  confined  to  making  defense  of  the  action  against 
the  infant,  has  been  carried  to  the  extent  of  holding  that  he  cannot 
file  a  cross-complaint,  though  it  is  relevant  to  the  cause  of  action 
pleaded.'  It  is  the  duty  of  the  guardian  ad  litem,  when  appointed, 
to  examine  into  the  case  and  determine  what  the  rights  of  his  wards 
are,  and  what  defense  their  interest  demands,  and  to  make  such 
defense  as  the  exercise  of  care  and  prudence  will  dictate.  He  is  not 
required  to  make  a  defense  not  wai-ranted  by  law,  but  should  exer- 
cise that  care  and  judgment  that  reasonable  and  prudent  men  exer- 
cise, and  submit  to  the  court  for  its  determination,  all  questions  that 
may  arise,  and  take  its  advice,  and  act  under  its  direction,  in  the 
steps  necessary  to  preserve  and  secure  the  rights  of  the  minor  defend- 
ants. The  guardian  ad  litem  who  perfunctorily  files  an  answer  for 
his  ward,  and  then  abandons  the  case,  fails  to  comprehend  his  duties 
as  an  officer  of  the  court**    And  if  the  interests  of  the  minors  are 

4.  Rankin  v.  Schofield,  71  Ark.  168,  17  Am.  Rep.  162;  Tripp  v.  Qifford, 
66  S.  W.  197,  70  S.  W.  306,  100  A.  155  Mass.  108,  29  N.  E.  208,  31  A. 
S.  R.  59;  Missouri  Pae.  R.  Co.  v.  Las-  S.  R.  630;  Beliveau  v.  Amoskeag  Mfg. 
ca,  79  Kan.  311,  99  Pac.  616,  17  Ann.  Co.,  68  N.  H.  225,  40  AtL  734,  73  A. 
Gas.  605  and  note,  21  L.R.A.(N.S.)  S.  R.  577,  44  L.R.A.  167. 

338  and  note;  Tripp  v.  GifEord,  155  7.  Rankin  v.  Schofield,  71  Ark.  168, 

Mass.  108,  29  N.  E.  208,  31  A.  S.  R.  66  S.  W.  197,  70  S.  W.  306,  100  A. 

530:     Miles    v.    Eaigler,    10    Yerg.  S.  R.  59;  Missouri  Pao.  R.  Co.  v.  Las- 

(Tenn.)  10,  30  Am.  Dec.  425;  Fletcher  ka,  79  Kan.  311,  99  Pac.  616,  17  Ann. 

V.  Parker,  53  W.  Va.  422,  44  S.  E.  Cas.  605  and  note,  21  L.R.A.(N.S.) 

422,  97  A.  S.  R.  991  and  note.  338  and  note. 

Notes:  100  A.  S.  R.  409;  16  L.R.A.  Note:  32  LJl.A.  675. 

507.  8.  Millsaps  v.  Estes,  137  N.  C.  535, 

5.  Missouri  Pac.  R.  Co.  v.  Lasca,  79  50  S.  E.  227,  107  A.  S.  R.  496,  70 
Kan.  311,  99  Pac.  616,  17  Ann.  Caa.  L.R.A.  170  and  note. 

605  and  note,  21  L.R.A.(N.S.)  338  and  Notes:  97  A.  S.  R.  1000;  16  LJl.A. 

note;  Tripp  v.  Gi£Eord,  155  Mass.  108,  507. 

29  N.  E.  208,  31  A.  S.  R.  530;  FlolcU-  9.  Gibbs  v.  Potter,  166  Ind.  471,  77 

er  V.  Parker,  53  W.  Va.  422,  14  S.  E.  N.  E.  942,  9  Ann,  Cas.  481. 

422,  97  A.  S.  R.  991.  10.  Shaefer   v.    Gates,   2   B.    Mon. 

6.  Walsh  V.  Walsh,  116  Mass.  377,  (Ky.)  453,  38  Am.  Dec.  164;  Long  v. 

R.  C.  L.  XIV.— 19.  289 


Digitized  by 


Google 


S  57  INFANTS  14  B.  C.  L. 

prejudiced  through  the  failure  of  the  guardian  ad  litem  to  raise  a 
proper  objection  to  an  action  he  is  liable  to  them  therefor.** 

57.  Power  to  Contract  for  Legal  Services. — ^It  is  evidently  a  neces- 
sary incident  to  the  duty  of  conducting  a  suit  or  maintaining  a  defense 
for  an  infant  that  the  next  friend  or  guardian  ad  litem  should  have 
the  power  of  selecting  and  employing  counsel.  But  he  has  no  power 
to  bind  the  infant  or  his  estate  by  a  contract  as  to  the  compensation 
to  bo  paid.**  If,  however,  the  infant  knew  of  the  bringing  of  the 
suit  and  profited  by  it,  and  conferred  with  the  counsel  employed  by 
his  prochein  ami  about  the  conduct  of  the  case,  it  has  been  held 
that  a  promise  on  his  part  to  pay  proper  counsel  fees  is  implied,  which 
will  be  binding  upon  him  if  the  circumstances  were  such  as  to  make 
the  legal  services  a  "necessary."  *•  An  attorney  who  accepts  employ- 
ment under  such  circumstances  is  in  a  position  somewhat  analogous 
to  that  of  an  attorney  appointed  by  the  court  to  defend  a  criminal, 
and  his  rights  are  subject  to  the  subsequent  action  of  the  court  in 
fixing  the  proper  amount  of  compensation  to  be  paid  him.**  It  has 
been  said  to  be  the  better  practice  where  the  guardian  ad  litem  is 
appointed  and  believes  that  his  ward  has  rights,  for  him  to  apply 
to  the  court  for  leave  to  employ  counsel;  and  the  court  should,  in 
granting  leave,  fix  the  amount  that  might,  if  required,  be  expended 
for  the  purpose  of  the  defense,  which,  if  it,  from  the  protracted  liti- 
gation or  otherwise,  should  prove  insufficient,  the  court,  on  being 
satisfied  of  the  fact,  might  increase.*'  If  a  fund  is  recovered  for 
the  infant  by  the  suit,  or  if  the  infant's  property  is  under  the  con- 
trol of  the  court,  it  will  order  proper  counsel  fees  to  be  charged  upon 
it;**  and  if  not,  the  attorney  must  look  to  the  court  which  has 
jurisdiction  of  the  general  estate  of  the  infant.*'  The  infant's  own 
contract  to  pay  for  legal  services  has  been  discussed  earlier  in  this 
article.**  It  is  not  proper  for  a  guardian  to  employ  counsel  who 
represent  other  interests  adverse,  in  however  slight  a  degree,  to  that 
of  the  infant.** 

Mulford,   17   Ohio   St.   484,   93   Am.  A.  S.  R.  937. 

Dec.  638.  15.  Richardson  v.  Tyson,  110  Wis. 

Note:  97  A.  S.  R.  997.  572,  86  N.  W.  250,  84  A.  S.  R.  937. 

11.  Note:  97  A.  S.  R.  997.  16.  Owens  v.  Gnnther,  75  Ark.  37, 

12.  Cole  V.  Superior  Court,  63  Cal.  86  S.  W.  851,  5  Ann.  Gas.  130  and 
86,  49  Am.  Rep.  78.  note;   Englebert  v.   Troxell,  40  Neb. 

Note:  S7  A.  S.  B.  1002.  195,  58  N.  W.  852,  42  A.  S.  R.  665, 

13.  Crafts  v.  Carr,  24  R.  I.  397,  53  26  L.R.A.  177. 

Atl.  276,  96  A.  S.  R.  721  and  note,  17.  Grissom  v.  Reidleman,  35  Okla. 

60  LJIJL.  128.    And  see  supra,  par.  343,  129  Pac.  853,  Ann.  Cas.  1914D 

•35.  599,  44  L.R.A.(N.S.)    411  and  note. 

14.  Cole  ▼.  Superior  Court,  63  CaL  18.  See  supra,  par.  35. 

86,  49  Am.  Rep.  78;   Richardson  v.       19.  Parker  v.  Parker,  99  Ak.  239, 
IVson,  110  Wis.  572,  86  N.  W.  250,  84  13  So.  520,  42  Am.  Rep.  48. 
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58.  Admissions,  Waivers  and  Stipnlations. — It  is  the  general  rule 
that  the  next  friend  or  guardian  ad  litem  of  an  infant  cannot  bind 
him  by  any  admissions,  waivers  or  stipulations,'"  except  as  to  such 
minor  matters  as  are  necessary  to  facilitate  the  progress  of  the  suit, 
and  do  not  affect  the  infant's  substantial  rights.*  Thus  it  is  often, 
though  not  universally,  held  that  a  guardian  ad  litem  cannot  waive 
service  of  process,  or  confer  jurisdiction  by  making  appearance  or 
filing  pleadings  for  the  infant.*  Nor  can  he  dispense  witii  the  neces 
sity  of  proving  the  substantial  allegations  against  his  ward  by  admis- 
sions in  his  pleadings.  It  has  been  said  by  the  supreme  court  of 
the  United  States,  as  to  the  facts  essential  to  a  judgment  that:  "such 
facts,  although  they  might  be  the  subject  of  admission  on  the  part 
of  the  adults,  must  be  proved  iagainst  the  infants,"  and  the  decisions 
in  many  cases  agree  with  this.'  The  defense  of  the  guardian  must 
be  not  merely  formal,  but  real  and  earnest.  He  should  put  in  issue 
and  require  proof  of  every  material  allegation  to  the  infant's  preju- 
dice, whether  it  be  true  or  not,  and  make  no  concessions  on  his  own 
knowledge.*  However,  a  reasonable  stipulation,  not  injurious  to  the 
infant,  if  fairly  submitted  to  the  court  and  approved  by  it,  becomes 
effective,*  and  it  has  been  held  that  the  guardian  ad  litem  of  an 
infant  may  waive  his  privilege  to  object  to  the  testimony  of  a  physi- 
cian who  had  examined  him  professionally.*  It  has  often  been  de- 
cided that  no  judgment  can  be  rendered  against  an  infant  defendant 
by  default; '  nor  on  the  admissions  of  the  answer.*    Still  less  can  the 

20.  Jolly  v.  Graham,  222  lU.  550,  78  858,  20  L.B.A.  247;  Ralston  v.  Lahee, 

N.  E.  919,  U3  A.  S.  R.  435;  Missouri  8  la.  17,  74  Am.  Dec.  291;  Chandler 

Pac.  R.  Co.  V.  Lasca,  79  Kan.  311,  99  v.  McKinny,  6  Mich.  217,  47  Am.  Dec. 

Pac.  616, 17  Ann.  Gas.  605,  21  L.R.A.  686;   Long  v.   Mulford,  17  Ohio   St. 

(N.S.)  338  and  note;  Campbell's  Case,  484,  93  Am.  Dec.  638;  Keeler  v.  Fas- 

2  Bland  (Md.)  209,  20  Am,  Dec.  360;  sett,  21  Vt.  539,  52  Am.  Doc  71. 

Roche  V.  Waters,  72  Md.  264)  19  Atl.  Note:  97  A.  S.  R.  997. 

635,  7  L.R.A.  533;  Eidam  v.  Finne-  4.  Rankin  v.  Schofield,  71  Ark.  168, 

gan,  48  Minn.  53,  50  N.  W.  933,  16  66  S.  W.  197,  70  S.  W.  306,  100  A. 

L.R»A.  507  and  note;  Byrnes  v.  Butte  S.  R.  59. 

Brewing  Co.,  44  Mont.  328,  119  Pac.  5.  Eidam  v.  Pinnegan,  48  Minn.  53, 

788,  Ann.  Cas.  1913B  440.  50  N.  W.  933, 16  L.B.A.  507.    And  see 

Note:  32  L.R.A,  671.  Kromer  v,  Friday,  10  Wash.  621,  39 

1.  ^gsbury  V  Buctoer  134  US  p,e.  229,  32  LJl.A.  671. 

?SV    u  1  P         t'  v.       q  t  ^V^tI       «•  Note:  48  L.EJl..(N.S.)  420. 
1047;  Ralston  v.  Lahee,  8  la.  17,  74       7   p.i„*„„  „  t-i.-«  or    1-7  ta  a 

Am.  Dec.  291;  Eidam  v!  Finnegan,  48  ^I"  Sfi^?  "  "^*fi'  ^  }t  V'J^t^' 
Minn.  53,  50  N.  W.  933,  16  L.EA.  ?^- foJo^"  "'^^"^^L^ ^- ^^■ 
607  .  '  (Ky.)  362, 43  Am.  Dec.  132;  Chandler 

Note :  97  A.  S.  R.  998.  ^-  McKinny,  6  Mich.  217,  74  Am.  Dec. 

2.  Notes:    97   A.   S.  B.   1003;   82  686;  White  v.  Albertson,  14  N.  C.  241, 
LJI.A.  683.    And  see  supra,  par.  53.  22  Am.  Dec  719. 

8.  White  V.  Joyce,  158  U.  S.  128,       Note:  89  Am.  Dec.  188. 

15  S.  Ct.  788,  39  U.  S.  (L.  ed.)  921;  8.  Ralston  v.  Lahee,  8  la.  17,  74 
Hale  T.  Hale,  146  111.  227,  33  N.  E.  Am.  Dec  291;  Holderby  ▼.  Hagan,  57 
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infant  be  bound  by  any  admissions  relating  to  matters  outside  the 
scope  of  the  complaint,'  or  by  parol  admissions  made  by  his  next 
friend  out  of  court.*"  It  has  been  held  in  many  cases  that  on  appeal 
the  judgment  below  will  be  reversed  for  manifest  errors,  though  the 
guardian  failed  to  raise  the  question  involved  in  the  court  below 
or  in  his  reasons  of  appeal,**  but  a  few  courts  have  refused  to  follow 
this  ruling.**  There  are  some  cases  holding  a  radically  different 
view  of  the  powers  of  a  prochein  ami  or  guardian  ad  litem  from  that 
just  set  forth  in  this  paragraph.  Thus,  it  has  been  held  that  in  the 
very  nature  of  things  the  legal  representative  of  an  infant  must  have 
the  powers  essential  to  properly  prosecute  or  defend  a  suit.  To  that 
end  he  may  employ  an  attorney,  and  "in  such  a  case  the  attorney 
becomes  clothed  with  the  ordinary  powers  pertaining  to  an  attorney 
of  record."  *•  So  it  has  been  held  that  tlie  answer  of  his  guardian 
may  be  read  in  evidence  against  the  infant.**  But  in  any  case,  if 
an  infant  is  to  be  barred  of  his  claimed  rights  by  the  consent  of 
his  guardian  ad  litem,  the  record  should  be  entirely  free  from  doubt 
as  to  the  fact  of  such  consent.*' 

59.  When  Infant  Is  Proper  Plaintiff  or  Defendant. — The  question 
whether  a  given  suit  should  be  brought  in  the  name  of  the  infant 
by  next  friend,  or  in  the  name  of  his  father  or  guardian,  depends 
on  the  application  to  the  particular  facts  of  the  general  common 
law  rule  that  he  who  has  the  legal  interest  must  sue,  or  the  equitable 
and  code  rule  that  "the  real  party  in  interest"  must  sue.  Who  has 
the  legal  or  the  real  interest  must  often  be  determined  by  the  sub- 
stantive law  bearing  on  the  particular  transaction.  If  the  suit  is 
in  contract  the  terms  of  the  contract  will  usually  show  who  was  the 
real  owner  of  the  contract  right.**  Where  a  life  insurance  policy 
was  payable  "to  their  children  for  their  use,  or  their  guardian  if 
under  age,"  it  was  held  that,  even  if  suit  might  have  been  brought 
by  the  general  guardian,  the  children  were  the  real  parties  in  interest 
and  could  sue  by  next  friend.*'  In  an  action  to  contest  a  will  in 
behalf  of  a  minor  heir-at-law,  the  action  must  be  in  the  ntoie  of 

W.  Va.  341,  50   S.  E.  437,  4  Ann.   788,  Ann.  Cas.  1913B  440  and  note: 

Cas.  401  and  note.  Beliveau  v.  Amoskeag  Mfg.   Co.,   68 

9.  Waterman  v.  Lawrence,  19  Cal.  N.  H.  226,  40  Atl.  734,  73  A.  S.  R. 
210,  79  Am.  Dec.  212.  577,  44  LJl.A.  167;  Kromer  v.  Friday, 

10.  Nefl  v.  Cameron,  213  Mo.  350,  10  Wash.  621,  39  Pac  229,  32  L.B.A. 
111  S.  W.  1139,  127  A.  S.  R.  606,  18   671  and  note. 

L.R.A.(N.S.)  320.  14.  CampbeU's  Case,  2  Bland  (Md.) 

11.  Note:  Ann.  Cas.  1913B  444.  209,  20  Am.  Dec.  360. 

12.  Bymea  v.  Butte  Brewing  Co.,  44  16.  Charles  v.  White,  214  Mo.  187, 
Mont.  328,  119  Pac.  788,  Ann.  Caa.  112  S.  W.  545,  127  A.  S.  R.  674,  21 
1913B  440  and  note.  L.R.A.(N.S.)  481. 

18.  Walsh  v.  Walsh,  116  Mass.  377,       16.  Note:  64  L.R.A.  610. 
17   Am.   Rep.  162;  Byrnes  v.   Butte       17.  Price  v.  Phoenix  Mut.  Life  Ins. 
Brewing  Co.,  44  Mont.  328,  119  Pac.   Co.,  17  Minn.  497,  10  Am.  Rep.  166. 
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ihe  infant,  and  cannot  be  maintained  by  bis  guardian  in  his  own 
name.**  Whether  a  guardian  is  a  "trustee  of  an  express  trust,"  so 
as  to  have  the  right  to  sue  in  actions  relating  to  the  ward's  prop- 
erty, is  a  question  on  which  the  decisions  differ,  the  majority  answer- 
ing it  in  the  negative.  Where  this  code  provision  does  not  exist, 
the  guardian  cannot  sue  for  recovery  of  or  injury  to  the  ward's  prop- 
erty, unless  the  action  relates  to  the  mere  possessory  right,  which  is 
vested  in  the  guardian.*'  In  a  suit  to  enforce  purely  personal  rights, 
such  as  habeas  corpus  to  obtain  possession  of  his  wife  who  was  detained 
from  him  by  her  parents,*"  or  for  a  tort  to  the  feelings,  such  as 
slander,  the  right  of  action  is  in  the  infant  himself.*  The  same 
is  true  in  regard  to  tortious  injuries  to  the  person,  in  so  far  as  a 
claim  for  damages  for  pain,  disfigurement  or  permanent  disability  is 
concerned;  but  the  right  of  action  for  present  loss  of  earning  capac- 
ity, and  for  the  expenses  of  effecting  or  attempting  a  cure,  is  in  the 
parent,  unless  the  infant  has  been  emancipated.'  The  question 
whether  the  infant  or  his  guardian  is  the  proper  defendant  does  not 
so  often  arise,  and  seldom  presents  great  difRculties.  Of  course  in 
a  suit  for  necessaries,  or  on  other  contracts  on  which  the  infant  is 
liable,'  as  well  as  for  his  torts,*  the  infant  himself  must  be  sued.' 
For  contracts  made  by  the  guardian  in  the  administration  of  his 
trust,  the  guardian  is  the  contracting  party  and  the  one  to  be  sued; 
and  the  infant  is  generally  held  not  liable  to  suit*  If  the  contract 
was  made  by  an  infant  and  an  adult,  and  is  not  within  the  class  of 
contracts  on  which  the  infant  is  liable,  the  adult  should  be  sued 
alone  as  being  the  sole  contracting  party  in  legal  eflfect.'  Whether 
the  infant  is  a  necessary  party  defendant  to  a  proceeding  by  his 
guardian  for  sale  of  his  land  has  been  discussed  elsewhere.'  Since 
infants  do  not  answer  on  their  own  oaths,  they  are  not  proper  par- 
ties defendant  to  a  bill  for  discovery.' 

60.  Pleading  and  Evidence. — ^Infancy  at  the  time  when  the  con- 
tract was  made,  or  other  transaction  took  place,  if  relied  on  as  a 

18.  CampbeU  v.   Fichter,  168  Ind.  Wis.  38,  61  N.  W.  79,  46  A.  S.  R.  818 
645,  81  N.  E.  661,  11  Ann.  Cas.  1089.   and    note.      And    see    Pabjbnt    and 

19.  Note:  11  Ann.  Cas.  1092.    And   Chuj). 

see  GuARDiAK  AND  Ward.  3.  See  supra,  par.  31  to  35. 

20.  In  re  HoUopeter,  52  Wash.  41,  4.  See  supra,  par.  36,  37,  33,  39. 
100  Pac.  159, 132  A.  S.  R.  952, 17  Ann.  '  5.  Call  v.  Ward,  4  Watts  &  S.  (Pa.) 
Cas.  91,  21  L.R.A.(N.S.)  847.  118,  39  Am.  Dec.  64. 

1.  Hurst  V.  CK>odwin,  114  Ga,  585,  6.  See  Guardun  and  Ward,  vol.  12, 
40  S.  E.  764,  88  A.  S.  R.  43.  pp.  1128, 1146. 

2.  Hurst  v.  Goodwin,  114  Ga.  585,  7.  Hull  v.  Connolly,  3  McCord  L.  (S. 
40  S.  E.  764,  88  A.  S.  R.  43  and  note;  C.)  6,  15  Am.  Dec.  612. 

Comer  v.  Ritter  Lumber  Co.,  59  W.  8.  See  Guardian  and  Ward,  vol.  12, 
Va.  688,  53  S.  E.  906,  8  Ann.  Cas.   p.  1139  et  seq. 

1105,  6  LJl.A.(N.S.)  552  and  note;  9.  Note:  20  Ann.  Cas.  910.  And  see 
Peppercorn  v.  Black  River  Falls,  89   Discovert,  vol.  9,  p.  170. 

293 


Digitized  by 


Google 


S  60  INFANTS  14  R.  C.  L. 

defense,  must  be  specially  pleaded.**  Error  in  overruling  such  a 
plea  is  ground  for  Appeal,  but  does  not  lay  the  judgment  open  to 
collateral  attack.**  It  is  said  in  some  cases  that  by  the  failure  to 
interpose  a  plea  of  infancy  the  defendant  waives  it,**  but  it  is  evi- 
dent that  such  a  rule,  if  the  infant  was  still  under  age  when  the 
suit  was  tried,  implies  a  power  on  his  part  and  on  that  of  his  guard- 
ian ad  litem  to  waive  a  valid  defense,  which  is  contrary  to  the  pre- 
vailing doctrine  already  stated.*'  Perhaps  nothing  more  is  meant 
by  the  language  of  those  opinions  than  that  the  judgment  is  not 
void,  and  is  not  subject  to  collateral  attack.  If  the  defendant  were 
of  age  when  sued,  his  failure  to  plead  his  infancy  at  the  time  of 
the  contract  would  clearly  be  a  waiver  and  implied  ratification.** 
Where  adults  and  infant  are  sued  together  on  a  contract  made  by  all, 
the  infant  may  plead  his  infancy;  thereupon  the  plaintiff  may  file 
a  nolle  prosequi  as  to  him,  or  may  try  the  plea;  the  discharge  of 
the  infant  in  either  method  does  not  prevent  a  recovery  against  the 
adults.*'  The  burden  of  proof  as  to  capacity  in  criminal  cases,  and 
the  admissibility  and  effect  of  the  confession  of  an  accused  infant 
have  already  been  discussed.**  In  civil  actions  the  burden  of  prov- 
ing infancy  is  on  the  one  who  asserts  it  as  ground  of  his  action  or 
defense;  and  of  course  that  rule  ordinarily  casts  it  upon  the  infant.*' 
To  prove  the  age  of  a  person  entries  in  a  family  Bible  are  admissible, 
if  the  direct  evidence  of  the  father  or  mother  ia  not  available.  JBut 
if  the  parents  are  living  and  within  the  reach  of  process,  the  family 
Bible  has  been  excluded  by  some  authorities  as  secondary  evidence,*' 
though  there  are  instances  in  which  the  person's  own  evidence  as  to 
his  age,  together  with  entries  from  the  family  Bible  was  held  primary 
evidence  and  admissible,  though  the  mother  was  living  and  within 
reach.**  The  mutilation  of  the  family  Bible  and  tombstone  is,  how- 
ever, a  weighty  element  of  suspicion  against  the  person  who  would 
naturally  have  used  their  evidence,  but  relies  on  parol  evidence.** 
Certified  copies  of  enumerator's  schedules  from  the  United  States 

10.  Hempstead  v.  Dickson,  20  El.       15.  Cutts  v.  (Jordon,  13  Me.  474,  29 
193,  71  Am.  Dec.  260;  LaGrange  Col-   Am.  Dec.  520. 

legiate  Institute  v.  Anderson,  63  Ind.  16.  See  supra,  par.  40,  41. 

367,  30  Am.  Rep.  224;  Cohee  v.  Baer,  17.  Orchard  v.  WilUamson,  6  J.  J. 

134  Ind.  375,  32  N.  E.  920,  39  A.  S.  Marsh.  (Ky.)  558,  22  Am.  Dec.  102; 

R.  270.                                                 .  Hillebrant  v.  Brewer,  6  Tex.  45,  55 

11.  Hempstead  v.   Dickson,  20   111.  Am.  Dec.  757;   Campbell  v.  Wilson, 
193,  71  Am.  Dec.  260.  23  Tex.  252,  76  Am.  Dec.  67. 

12.  Cohee  v.  Baer,  134  Ind.  375,  32  18.  Campbell  v.  Wilson,  23  Tex.  252, 
N.  E.  920,  39  A.  S.  R.  270;  Beeler  v.  76  Am.  Dec.  67. 

BuDitt,  3  A.  K  Marsh.    (Ky.)    280,  19.  Pearce  v.  Kyser,  16  Lea  (Tenn.) 

13  Am.  Dec.  161.  521,  57  Am.  Rep.  240.    Generally  as 

13.  Supra,  par.  58.  to  the  admissibility  of  family  records 

14.  Conn  v.  Cobum,  7  N.  H.  368,  and  Bibles  in  evidence,  see  Evidencb, 
26  Am.  Dec.  746.     And  see  supra,  vol.  10,  p.  1136  et  seq. 

par.  27.  20.  Priddy  v.  Boice,  201  Mo.  309, 
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census  office,  in  which  a  person's  age  is  stated,  are  also  admissible  to 
prove  such  age.*    The  admissibility  of  the  opinion  of  persons  who 
knew  the  supposed  infant  well,  although  not  experts,  to  prove'  hiS' 
approximate  age,  is  discussed  elsewhere  in  this  work.' 

61.  Infant's  Right  in  Equity  to  a  "Day"  for  Review. — At  common 
law,  when  the  heir  was  sued  at  law  upon  a  specialty  obligation  of 
the  ancestor  chargeable  upon  the  inheritance,  he  might  pray  that 
"the  parol  demur;"  that  is  to  say,  that  the  pleadings  or  proceedings 
be  stayed  till  he  should  attain  his  majority.  This  privilege  was  based 
on  feudal  reasons,  and  was  confined  to  heirs.  It  did  not  even  extend 
•to  devisees.  So,  also,  courts  of  equity,  following  the  example  of  courts 
of  law,  in  cases  where  the  equity  depended  upon  the  liability  of  the 
heir  to  pay  out  of  the  descended  assets,  adopted  a  similar  practice. 
Courts  of  equity  did  not,  however,  confine  this  species  of  protection 
to  cases  precisely  similar  to  those  in  which  the  parol  could  demur 
at  law;  but  by  a  kind  of  analogy  they  adopted  a  second  rule,  by 
which,  in  cases  of  foreclosure  and  partition,  and  in  all  such  cases 
in  which  the  real  estate  of  an  infant  was  to  be  sold  or  conveyed  under 
a  decree  of  the  court,  and  consequently  the  execution  of  the  convey- 
ance was  necessarily  deferred,  the  infant  had  an  opportunity  after 
attaining  twenty-one  to  show  cause  against  the  decree.  For  this 
purpose  a  provision  was  inserted  in  the  decree,  giving  the  infant  it 
certain  length  of  time  after  he  reached  full  age  to  show  cause.'  But 
the  manifest  inconvenience  of  this  rule  under  which  all  titles  and 
rights  based  on  a  decree  against  an  infant  are  unsettled  untU  he  reaches 
majority,  which  may  be  twenty  years,  has  led  to  its  abandonment 
in  many  of  the  states,  sometimes  by  the  construction  of  the  applicable 
statute,  and  sometimes  by  judicial  decision  without  the  aid  of  statute.* 
The  fact  that  the  infant  has  "a  day"  after  coming  of  age  does  not 
prevent  him  from  attacking  a  decree  before  majority  by  an  action 
instituted  by  next  friend.*  And  if  a  decree  was  obtained  by  actual 
fraud,  the  expiration  of  the  infant's  "day"  will  not  bar  him  from 

99  S.  W.  1055,  119  A.  S.  R.  762,  9  Dec.  686;  Wright  v.  Miller,  8  N.  T. 

Ann.  Cas.  874,  9  L.R.A.(N.S.)    718.  9,  59  Am.  Dec.  438  and  note;  Long  v. 

1.  Priddy  V.  Boice,  201  Mo.  309,  99  Mulford,  17  Ohio  St.  484,  93  Am.  Dec. 
S.  W.  1055,  119  A.  S.  R.  762,  9  Ann.  638. 

Cas.  874  and  note,  9  L.RA.(N.S.)  718  4.  Joyce  v.  McAvoy,  31  CaL  273,  89 

and  note.  Am.  Dec.  172  and  note;   Campbell's 

2.  See  Expert  and  Opinion  Evi-  Case,  2  Bland.  (Md.)  209,  20  Am.  Dec. 
DBNCB,  vol.  11,  p.  608  et  seq.  360;  Walsh  v.  Walsh,  116  Mass.  377, 

3.  Joyce  v.  McAvoy,  31  Cal.  273,  89  17  Am.  R«p.  162. 

Am.  Dec.  172  and  note;  Lockwood  v.       Notes:  54  A.  S.  R.  253;  112  A.  S. 
Stradley,  1  Del.  Ch.  298,  12  Am.  Dec.   R.  199. 

97;  Porter  v.  Robinson,  3  A.  K.  Marsh.       5.  Teel  v.  Dunnihoo,  221  DL  471,  77 
(Ky.)  253, 13  Am.  Dec.  i53  and  note;   N.  E.  906,  112  A.  S.  R.  192;  Harrison 
Hanna  v.   Spotts,  5  B.  Mon.    (Ky.)    v.  Wallton,  95  Va.  721,  30  S.  E.  372, 
362,  43  Am.  Dec.  132  and  note;  Chand-  64  A.  S.  R.  830,  41  L.R.A.  703. 
ler  V.  McKlnney,  6  Mich.  217,  74  Am. 
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bringing  a  proper  action  to  set  it  aside,  provided  that  there  was  no 
laches  in  discovering  the  fraud  nor  in  proceeding  after  the  discovery.* 
62.  Extent  and  Limits  of  Right  of  Review. — Even  when  the  infant 
has  a  period  reserved  for  him  to  question  a  decree  passed  during  his 
infancy,  it  does  not  follow  that  he  can  overthrow  the  decree  without 
some  sufficient  cause.  A  lawful  judgment  of  a  court  having  juris- 
diction of  the  cause  is  as  conclusive  upon  an  infant  as  upon  an  adult.' 
He  can  overthrow  the  judgment  by  showing  lack  of  jurisdiction,  fraud, 
collusion  or  error,  but  not  otherwise.®  The  courts  of  England  and 
of  this  country  have,  with  great  imiformity,  refused  aid  in  all  cases 
where  their  action  would  involve  either  the  usurpation  of  appellat* 
jurisdiction  or  the  granting  of  a  second  opportunity  of  presenting  a 
cause  upon  its  merits.*  In  a  few  cases,  however,  a  much  broader 
extension  has  been  given  to  the  infant's  right  of  review.  Thus  it 
has  been  said  that  after  the  infant  comes  of  age,  and  before  the  decree 
is  made  absolute,  he  may,  as  a  matter  of  course,  obtain  leave,  on 
motion,  to  amend  her  answer,  or  to  put  in  a  new  one;  since  permis- 
sion to  show  cause  against  the  decree  would  be  merely  nugatory  if 
the  infant  were  bound  by  the  answer  of  the  guardian.  He  may 
either  impeach  the  decree  on  the  ground  of  fraud  or  collusion  between 
the  plaintiff  and  his  guardian,  or  he  may  show  error  in  the  decree. 
He  may  also  show  that  he  had  grounds  of  defense  which  were  not 
before  the  court,  or  were  not  insisted  on  at  the  hearing;  or  that  new 
matter  has  subsequently  arisen  upon  which  the  decree  may  be  shown 
to  be  wrong.**  The  failure  to  give  the  iqfant  a  day  for  review  is 
itself  a  mere  error,  and  does  not  render  the  judgment  void  or  sub- 
ject to  collateral  attack.**  If  the  infant  fails  to  take  proceedings  to 
review  an  irregular  and  voidable  judgment  against  him  witlun  a 
reasonable  time  after  reaching  his  majority,  his  delay  will  constitute 
a  confirmation  of  the  judgment.**    And,  though  voidable  for  fraud, 

6.  Plant  V.  HnmphrieB,  66  W.  Va.  Baer,  134  Ind.  375,  32  N.  E.  920,  39 
88,  66  S.  E.  94,  26  L.R.A.(N.S.)  558.  A.  S.  R.  270;  Ralston  v.  Lahee,  8  la. 

7.  Joyce  v.  McAvoy,  31  Cal.  273,  89  17,  74  Am.  Dec.  291;  Warren  v.  Union 
Am.  Dee.  172  and  note;  Manfull  v.  Bank  of  Rochester,  157  N.  Y.  259,  51 
Graham,  55  Neb.  645,  76  N.  W.  19,  70  N.  E.  1036,  C8  A.  S.  R.  777,  43  L.R.A. 
A.  S,  R.  412;  Sites  v.  Eldrcdge,  45  256;  Harrison  v.  Wallton,  95  Va.  721, 
N.  J.  Eq.  632, 18  AU.  214, 14  A.  S.  R.  30  S.  E.  372,  64  A.  S.  R.  830,  41 
769.  L.R.A.  703. 

Notes:  13  Am.  Dec.  159;  112  A.  S.  Notes:  54  A.  S.  R.  253;  76  A.  S.  R. 

R.  199.  551;  112  A.  S.  R.  201. 

8.  Hanna  v.  Spotts,  5  B.  Mon.  10.  Ralston  v.  Lahee,  8  la.  17,  74 
(Ky.)  362,  32  Am.  Dec.  132;  Warren  Am.  Dec.  291. 

V.  Union  Bank  of  Rochester,  157  N.  Y.  11.  Joyce  v.  McAvoy,  31  Cal.  273, 

259,  51  N.  E.  1036,  68  A.  S.  R.  7<7,  89  Am.  Dec.a72  and  note. 

43  L.R.A.  256;  Long  v.  Mulford,  17  12.  Kemp  v.  Cook,  18  Md.  130,  79 

Ohio  St.  484,  93  Am.  Doc.  638.  Am.  Dec.  681;  Eisenmenger  v.  Mur- 

9.  Joyce  v.  McAvoy,  31  Cal.  273,  phy,  42  Minn.  84,  43  N.  W.  784,  18 
89  Am.  Dec.  172  and  note;  Cohee  v.  A.  S.  B.  493;  Robertson  t.  Blair,  56 
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a  judgment  concludes  the  infant  until  he  procures  it  to  be  reversed 
or  set  aside.*'  The  mode  of  review  differs  according  to  the  local 
practice;  in  some  cases  a  mere  motion  in  the  court  which  rendered 
the  judgment  to  set  it  aside  and  permit  a  repleading  and  new  trial 
is  si^cient ;  **  in  others  a  bill  or  review,  or  other  regular  appellate 
process,*'  and  in  still  others  an  original  bill  in  equity.**  But  if  the 
time  for  regular  appellate  proceedings  has  passed,  and  the  decree  is 
attacked  by  the  original  bill,  it  will  not  be  set  aside  to  the  prejudice  of 
third  persons  who  have  in  good  faith  and  in  reliance  on  the  judg- 
ment acquired  interests ;  *'  and  any  third  persons  who  have  acquired 
such  interests  must  be  made  parties  defendant  to  the  bill.** 

S.  C.  96,  34  S.  E.  U,  76  A.  S.  E.  N.  T.  9,  59  Am.  Dec.  438;  Warren  v. 

543.  Union  Bank  of  Rochester,  157  N.  Y. 

Notes:  89  Am.  De«.  190;  60  A,  S.  259,  51  N.  B.  1036,  68  A.  S.  E.  777, 

E.  656.  43  L.R.A.  256;  Long  v.  Mulford,  17 

13.  McGillvray  v.  Employers  Liabil-  Ohio  St.  484,  93  Am.  Dec.  638 ;  Leach 
ity  Assurance  Corp.,  214  Mass.  484,  v.  Cowan,  125  Tenn.  182,  140  S.  W. 
102  N.  E.  77,  46  L.R.A.(N.S.)   110.  1070,  Ann.  Cas.  1913C  188. 

14.  Ralston  v.  Lahee,  8  la.  17,  74  Notee:  13  Am.  Dec.  159;  89  Am. 
Am.  Dec.  291;  Robertson  v.  Blair,  56  Dec.  190;  112  A.  S.  R.  200. 

S.  0.  96,  34  S.  E.  11,  76  A.  S.  E.  Generally  as  to  bills  in  equity  see 

643.  Equity,  vol.  10,  p.  408  et  seq. 

15.  Ealston  v.  Lahee,  8  la.  17,  74  17.  Teel  v.  Dunnihoo,  221  Dl.  471, 
Am.  Dec.  291;  Hanna  v.  Spotts,  5  B.  77  N.  E.  906,  112  A.  S.  E.  192  and 
Hon.    (Ky.)    362,  43  Am.   Dec.   132.  note;   Hanna   v.    Spotts,  5   B.   Mon. 

Note:  89  Am.  Dec.  190.  (Ky.)    362,   43   Am.   Dec.   132. 

Generally  as  to  bills  of  review  see  Note:  13  Am.  Dec.  160. 

Equity,  vol.  10,  p.  567  et  seq.  18.  Harrison  v.  Wallton,  95  Va.  721, 

16.  Ralston  v.  Lahee,  8  la.  17,  74  30   8.  E.  372,  64  A.  S.  B.  830,  41 
Dec  291;   Wright  v.  Miller,  8  L.E.A.  703. 
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See  iMDiarioKT  and  Ikvobicatioms,  ante,  p.  150. 


INHERITANCE 

See  DcscBNT  and  DisraiBtmoN,  vol.  9,  p.  1. 
387 


Digitized  by 


Google 


INHERITANCE  TAXES 

See  Taxatioit. 
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14  E.  C.  L.  INJUNCTIONS  ,  §§  1,  2 

1/  Intboouctoby 

1.  Scope  of  Article. — The  judicial  mandate  or  order  known  as  an 
injunction  is,  undoubtedly,  the  principal,  as  well  as  the  most  impor- 
tant, of  the  processes  issued  by  courts  of  equity.  The  power  of  the 
court  to  grant  this  relief,  frequently  termed  the  "strong  arm  of 
equity,"  stands  forth  as  a  distinct  head  of  equitable  jurisprudence 
and,  in  this  sense,  a  treatment  of  it  must  consider  the  various  grounds 
on  which  the  jurisdiction  will  be  exercised.  Therefore,  this  article 
treats  the  basic  principles  which  control  the  court  in  determining 
the  right  to  such  relief,  and  the  considerations  by  which  it  will  be 
guided  and  influenced  in  its  judicial  action.  Aside  from  these,  are 
naturally  included  other  matters  which  are  inseparably  allied  with 
the  subject,  such  as  the  nature  and  character  of  the  remedy,  the  differ- 
ent kinds  of  injunction,  matters  of  practice  and  procedure,  the  bond, 
and  the  costs  and  damages  recoverable  under  certain  circumstances. 
In  addition  it  has  been  deemed  advisable  and  proper  to  treat  of  some 
of  the  matters  in  respect  to  which  equity  will  or  will  not  grant  this 
relief,  such  as  the  enjoining  of  judicial  proceedings,  trespasses  and 
the  breach  of  contracts.  Equitable  relief  from  executions  and  judg- 
ments is  treated  in  connection  with  those  subjects,^  and  the  same  is 
true  as  to  various  other  matters  which  are  the  subjects  of  separate 
articles.* 

2.  Injunctions  Classified  and  Defined. — ^Injunctions  have  been 
broadly  defined  as  restraining  orders,*  and  more  definitely  as  pro- 
hibitory writs  restraining  a  person  from  committing  or  doing  an  act, 
other  than  a  criminal  act,  which  appears  to  be  against  equity  or 
conscience.*  In  a  sense,  however,  these  definitions  are  too  narrow, 
in  view  of  the  relief  afforded,  as  may  be  seen  from  the  fact  that 
injunctions  may  be,  and  are  ordinarily,  classified  as  either  prohibi- 
tory or  mandatory.  A  prohibitory,  sometimes  called  a  preventive 
injunction  is  one  that  operates  to  restrain  the  commission  or  con- 
tinuance of  an  act,'  and  to  prevent  a  threatened  injury.*-  A  manda- 
tory injimction  on  the  other  hand,  is  one  which  goes  beyond  a  mere 
restraint  and  commands  acts  to  be  done  or  undone;  it  compels  the 

1.  SeeExKJDTiONS,  voLlO.p.  1223;   3  L.R.A.(N.S.)  622. 

JXWGVXS'TS.  4.  Maryland  Savings  Inst.  v.  Schroe- 

2.  See  CoPTMQHT,  vol.  6,  pp.  U49,  der,  8  Gill.  &  J.  (Md.)  93,  29  Am.  Dec. 
1154;  Nuisances;  and  other  gpecifie  528.  As  to  enjoining  criminal  acts, 
titles.  The  reader  is  also  referred  to  see  infra,  par.  83  et  seq.  See  also 
the  general  index  of  this  work  for  a  Criminal  Law,  vol.  8,  pp.  137-138. 
complete  enumeration  of  the  topics  6.  State  v.  Superior  Court,  39  Wash, 
dealing  with  relief  by  injunction  in  115,  80  Pac.  1108, 109  A.  S.  R.  862,  4 
eonneetion  with  particular  matters.  Ann.  Cas.  229, 1  L.R.A.(N.S.)  554. 

3.  Ex  parte  Allison,  48  Tex.  Crim.       6.  Schnbach  v.  McDonald,  179  Mo. 
634,  90  S.  W.  492,  13  Ann.  Cas.  684,    163,  78  S.  W.  1020,  101  A.  S.  R.  452. 
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§  3  INJUNCTIONS  14  R.  C.  L. 

performance  of  some  affirmative  act.'  Injunctions  have  also  been 
classified  as  preliminary,  sometimes  called  interlocutory  or  temporary 
and  final,  sometimes  designated  as  perpetual  or  permanent.  As  thus 
draignated,  a  preliminary  injunction  may  be  defined  as  an  intei-locu- 
tory  order,  or  writ  issued  in  pursuance  of  such  interlocutory  order, 
granted  at  any  time  during  litigation,  and  before  the  final  hearing 
or  decree  on  the  merits.  It  is  different  from  a  permanent  injunction 
in  that  it  is  preliminary  to  the  hearing  and  by  no  means  dependent 
thereon.^  On  the  other  hand,  a  final  injunction  is  one  which  is 
granted  only  at  a  final  hearing  on  the  merits,  and  is  usually  perpet- 
ual. It  forms  a  part  of  the  final  decree  in  all  cases  where  an  injunc- 
tion has  been  prayed  for  in  the  bill,  and  the  case  is  such  as  to  justify 
the  court  in  granting  it.  Such  an  injunction,  however,  will  not  be 
issued  until  all  the  parties  whose  legal  rights  are  to  be  directly  affected 
by  it  are  made  parties  to  the  action.*  A  distinction  was  also  recog- 
nized in  the  English  practice  between  what  was  called  a  common  and 
special  injunction.  The  former  was  issued  only  in  suits  brought  to 
restrain  an  action  at  law  or  to  enjoin  the  enforcement  of  a  judgment 
obtained  in  a  court  of  law.  All  other  injunctions  than  such  as  were 
obtained  on  motion  as  of  course,  in  these  cases,  were  called  special 
injunctions. 

3.  Restraining  Orders. — ^Another  form  in  which  injunctive  relief 
is  sometimes  granted  is  by  a  restraining  order,  distinguished  from 
other  forms  by  the  fact  that  it  is  a  temporary  or  interlocutory  order, 
issued  on  an  ex  parte  order  of  the  judge  for  the  purpose  of  prevent- 
ing the  doing  of  some  act  during  the  time  that  an  application  for  a 
preliminary  injunction  is  pending.  Such  an  order  may  be  issued,  in 
a  proper  case,  by  the  federal  courts  for  the  purpose  of  thus  preserving 
the  status  quo.*"  The  terms  "temporary  injunction"  and  "restraining 
order,"  while  often  used  synonymously,  may,  therefore,  be  properly 
distinguished,  a  restraining  order  being  effective  only  until  an  appli- 
cation for  an  injunction  shall  be  heard ;  while  a  temporary  injunction 
is  a  restraining  order  effective  until  the  trial  of  the  action  in  which 
it  is  issued.**    An  order,  however,  restraining  and  enjoining  a  defend- 

7.  Andenried  v.  Philadelphia,  etc.,  9.  Yount  v.  Hoover,  95  Kan.  752, 
R.  Co.,  68  Pa.  St.  37,  8  Am.  Rep.  195;  149  Pac.  408,  L.R.A.1915F  1120.  See 
State  V.  Superior  Court,  39  Wash.  115,  infra,  par.  28  et  seq.,  as  to  parties. 
80  Pac.  1108, 109  A.  S.  R.  862,  4  Ann.  10.  Houghton  v.  Meyer,  208  U.  S. 
Gas.  229, 1  L.R.A.(N.S.)  554.  See  in-  149,  28  S.  Ct.  234,  52  U.  8.  (L.  ed.) 
fra,  par.  14  et  seq.,  as  to  mandatoiy  432.  ' 
injunctions.                                                   U.  Houghton  v.  Meyer,  208  U.  S. 

8.  Jesse  French  Piano,  etc.,  Co.  v.  149,  28  S.  Ct.  234,  62  U.  S.  (L.  ed.) 
Porter,  134  Ala.  302,  32  So.  678,  92  432.    In  re  Sharp,  87  Kan.  504,  124 
A.  S.  R.  31.     See  infra,  par.  10  et  Pac.  532,  Ann.  Cas.  1913E  460. 
seq.,  as  to  preliminary  injunctions. 
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aot  until  the  final  determination  of  an  action  is  to  be  deemed  a  tem- 
porary injunction  rather  than  a  mere  restraining  order.** 

II.  Remedy  in  Gbnbrai. 

4.  Nature  and  Character  of  Remedy. — Injunction,  frequently 
spoken  of  as  the  "strong  arm  of  equity,"  **  is  an  independent  ground 
of  equitable  jurisdiction,**  entirely  distinct  from  the  common  law 
remedy  of  mandamus.  Where  the  established  distinctions  between 
equity  and  common  law  jurisdiction  are  observed,  injunction  and 
mandamus  are  not  correlative  remedies.  The  two  writs  properly  per- 
tain to  entirely  different  jurisdictions  and  to  different  classee  of  pro- 
ceedings, injunction  being- proper  only  in  cases  of  equitable  cogni- 
zance, and  mandamus  being  a  common  law  writ,  and  applicable  only 
in  cases  coming  within  the  appropriate  jurisdiction  of  courts  of  com- 
mon law.**  The  remedy  is  strictly  in  personam.**  As  the  maxim 
aequitas  agit  in  personam  is  the  basic  principle  of  equitable  jurisdic- 
tion, so  the  decree  operates  on,  and  is  enforced  against,  the  person, 
and  not  the  property.*' 

5.  Discretion  in  Granting  Relief. — The  remedy  by  injunction  is 
summary,  peculiar,,  and  extraordinary,  and  ought  not  to  be  issued 
except  for  the  prevention  of  great  and  irreparable  mischief.  It  is 
not  ex  debito  justicise  for  any  injury  threatened  or  done  to  the  estate 
or  rights  of  a  person,  but  the  granting  of  it  must  always  rest  in  the 
exercise  of  a  sound  discretion,  governed  by  the  nature  of  the  case ;  *' 

12.  In  re  Sharp, '87  Kan.  504,  124  791,  3  L.R.A.  861;  Ulbricht  v.  Enfaola 
Pac.  532,  Ann.  Gas.  1913E  460.  Water  Co.,  86  Ala.  587,  6  So.  78,  11 

13.  Truly  V.  Wanzer,  5  How.  141, 12  A.  S.  R.  572,  4  L.R.A.  572;  Merced 
U.  S.  (L.  ed.)  88;  Harkinson's  Ap-  Min.  Co.  v.  Fremont,  7  Cal.  317,  68 
peal,  78  Pa.  St.  196,  21  Am.  Rep.  9.  Am.  Dec.  262;  Enfield  Toll  Bridge  Co. 

14.  Mintum  v.  Hays,  2  Cal.  590,  56  v.  Hartford,  etc.,  R.  Co.,  17  Conn.  40, 
Am.  Dec.  366;  Sylvester  Coal  Co.  v.  42  Am.  Dec.  716;  Hine  v.  Stephens,  33 
St.  Louis,  130  Mo.  323,  32  S.  W.  649,  Conn.  497,  89  Am.  Dec.  217;  Metropol- 
51  A.  S.  R.  566.  itan  Life  Ins.  Co.  v.  Fuller,  61  Conn. 

15.  Fletcher  v.  Tuttle,  151  lU.  41,  252,  23  Atl.  193,  29  A.  S.  R.  196; 
37  N.  E.  683,  42  A.  S.  R,  220,  25  Piatt  v.  Waterbury,  72  Conn.  531,  72 
LJEI.A.  143.    See  also  Mandamus.  AtL  531,  77  A.  S.  R.  335  and  note, 

16.  Cherokee  Nation  v.  Georgia,  6  48  L.R.A.  691;  Logansport  v.  Uhl,  99 
Pet.  1,  8  tJ.  S.  (L.  ed.)  25.  Ind.  531,  50  Am.  Rep.  109;  Barnard 

Note:  69  L.R.A.  689.  v.  Sherley,  135  Ind.  547,  34  N.  E.  600, 

See  infra,  par.  106  et  seq.,  as  to  35  N.  E.  117,  41  A.  S.  R.  454,  24 

enjoining     proceeding     beyond     the  L.R.A.  568;  Coombs  v.  Lenox  Realty 

court's  jurisdiction.  Co.,  Ill  Me.  178,  88  AtL  477,  47  L.R.A. 

17.  Schmaltz,  V.  Tork  Mfg.  Co.,  204  (N.S.)  1085;  Burton  v.  Marshall,  4 
Pa.  St.  1,  53  AtL  522,  93  A.  S.  R.  782,  GUI  (Md.)  487,  45  Am.  Dec.  171; 
59  L.R.A.  907.  Shoemaker    v.     National    Mechanics' 

18.  Guardian  Trust  Co.  v.  Kansas  Bank  of  Baltimore,  31  Md.  396,  100 
City  Southern  R.  Co.,  171  Fed.  43,  96  Am.  Dec.  73;  Edwards  v.  Allouez  Min. 
C.  C.  A.  285,  28  L.R.A.  (N.S.)  620;  Co.,  38  Mich.  46,  31  Am.  Rep.  301; 
HeBrvde  v.  Sayre,  86  Ala.  458,  5  So.  State  v.  Excelsior  Powder  M^.  Co., 
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but  such  discretion  is  not  absolutely  unlimited,  as  it  frequently  hap- 
pens that  facts  are  proved  which  raise  questions  of  law  reviewable 
on  appeal/*  nor  is  it  broad  enough  to  permit  the  court  to  refuse  to 
protect  either  private  or  public  property  or  rights,  because  the  inva- 
sion of  such  property  or  the  violation  of  such  right  would  be  of  benefit 
to  an  individual  or  to  a  portion  of  the  public.*"  This  power,  how- 
ever, being  extraordinary,  ought  to  be  exercised  with  great  caution, 
and  applied  only  in  very  clear  cases,  and  in  such  manner  as  to  prevent 
injustice  and  unnecessary  injury,^  and  it  is  also  necessary  that  there 
should  be  some  special  circumstances  bringing  the  case  under  some 
recognized  head  of  equity  jurisdiction.*  The  court  should  therefore 
be  guided  by  the  fact  that  the  burden  of  proof  rests  upon  the  com- 
plainant to  establish  the  material  allegations  entitling  him  to  relief.* 
But  the  issues  of  fact  may  be  referred  to  a  master,  according  to  the 
practice  in  some  jurisdictions,  who  takes  testimony  and  reports  his 
coriclusions  to  the  court  before  the  final  order  in  the  case  is  framed.* 
6.  Effect  of  Change  in  Conditions. — In  the  exercise  of  the  discre- 
tionary power  to  grant  injunctive  relief,  the  court  is  authorized,  and, 
in  fact,  it  may  be  said  that  it  is  its  duty,  to  determine,  not  merely 
whether  the  complainant  was  entitled  to  an  injunction  at  the  time 
he  instituted  the  suit,  but  whether,  under  the  facts  as  they  appear  at 
the  time  of  the  trial,  such  relief  should  be  granted.*  This  principle 
is  not,  however,  to  be  construed  as  meaning  that  the  court  should  refuse 
an  injunction  in  case  of  a  material  change  in  conditions  or  even  an 
abandonment  of  the  wrongful  acts  complained  of,  for  circumstances 

259  Mo.  254,  169  S.  W.  267,  L.R.A.  1.  Truly  v.  Wanzer,  5  How.  141, 12 

1915A  615;  State  v.  Columbia  Water  U.  S.  (L.  ed.)  88;  Irwin  v.  Dixion,  9 

Power  Co.,  82  S.  C.  181,  63  S.  E.  884,  How.  11,  13  U.  S.  (L.  ed.)  25;  Sands 

129  A.  S.  R.  876, 17  Ann.  Cas.  343,  22  v.  Marburg,  36  Ga.  534,  91  Am.  Dec. 

L.R.A.(N.S.)   435;  Alsager  v.  Peter-  781;  Beidenkopf  v.  Des  Moines  Life 

son,  31  S.  D.  452, 141  N.  W.  391,  Ann.  Ins.  Co.,  160  la.  629,  142  N.  W.  434, 

Cas.  1915D  1251;  Crescent  Min.  Co.  46  L.R.A.(N.S.)  290;  Edwards  v.  Al- 

V.  Silver  King  Min.  Co.,  17  Utah  444,  louez  Min.  Co.,  38  Mich.  46,  31  Am. 

54  Pao.  244,  70  A.  S.  R.  810;  Wheel-  Rep.  301.    See  also  infra,  par.  44  et 

ing,  etc.,  R.  Co.  v.  Triadelphia,  58  W.  seq. 

Va.  487,  52  S.  E.  499,  4  L.R.A.(N.S.)  2.  State  v.  Wood,  155  Mo.  425,  56 

321;  Sheldon  v.  Rockwell,  9  Wis.  166,  S.  W.  474,  48  L.R.A.  596. 

76  Am.  Dec.  265.  3.  American   Stay   Co.  v.   Delaney, 

Notes:  89  Am.  Dec.  217,  87  A.  S.  211  Mass.  229,  97  N.  E.  911,  Ann.  Cas. 

R.  386;  13  Eng.  Rul.  Cas.  117.  1913B  509. 

See  infra,  par.  11,  as  to  preliminary  4.  State  v.  Columbia  Water  Power 

injunctions.  Co.,  82  S.  C.  181,  63  8.  E.  884,  129 

19.  Penrhyn  Slate  Co.  v.  Gran\dlle  A.  S.  R.  876,  17  Ann.  Cas.  343,  22 
Electric  Light,  etc.,  Co.,  181  N.  Y.  80,  L.R.A.(N.S.)  435. 

73  N.  E.  566,  2  Ann.  Cas.  782.  As  to  reference  to  master  generally, 

20.  State  v.  Columbia  Water  Power  see  Equity,  vol.  10,  pp.  288  et  seq. 
Co.,  82  S.  C.  181,  63  S.  E.  884,  129  6.  Alsager  v.  Peterson,  31  S.  D.  452, 
A.  S.  R.  876,  17  Ann.  Cas.  343,  22  141  N.  W.  391,  Ann.  Cas.  1915D  1251 
L.R.A.(N.S.)  435.  and  note. 
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may  still  exist  which,  even  in  the  face  of  such  a  situation,  would 
justify  the  issuance  of  an  injunction  as  a  matter  of  sound  judicial 
discretion* 

7.  Function  and  Purpose  of  Writ. — The  function,  generally,  of  the 
injunctive  mandate  is  to  afford  preventive  relief  and  not  redress  for 
wrongs  already  committed.  Its  power  is  exercised  not  for  the  purpose 
of  punishing  a  person  for  some  wrongful  act  which  he  has  commit- 
ted, but  rather  to  prevent  the  doing  of  such  an  act  to  the  injury  of 
another.^  Its  object  and  purpose,  is  to  preserve  and  keep  things  in 
the  same  state  or  condition,  and  to  restrain  an  act  which  if  done  would 
be  contrary  to  equity  and  good  conscience;  and  it  is  the  appropriate 
relief  when  the  remedy  at  law  is  subsequent  to  the  injury,  and  the 
effects  cannot  be  adequately  compensated.^  In  the  exercise  of  this 
power  courts  are  not  restricted  to  acts  contrary  to  law  but  those  which 
are  contrary  to  equity  may,  in  some  cases,  be  enjoined.*  It  is,  how- 
ever, a  rule  well  established  and  always  to  be  considered  by  the  court 
that  an  injunction  should  not  be  granted  when  it  will  operate  inequi- 
tably or  contrary  to  the  real  justice  of  the  case,"  as  injunctions  are 

6.  United  States  v.  Workingmen's  807,  115  S.  W.  1131,  21  L.R.A.(N.S.) 
Amalgamated  Council,  54  Fed.  994,  26  836;  Mnrdock's  Case,  2  Bland  (Md.) 
LJI.A.  158;  Roberts  v.  Louisville,  92  461,  20  Am.  Dec.  381;  Jacobson  v. 
Ky.  95,  17  S.  W.  216,  13  L.R.A.  844.  Van  Boening,  48  Neb.  80,  66  N.  W. 

Note:  Ann.  Cas.  1915D  1252.  993,  58  A.  S.  R.  684,  32  L.R.A.  229; 

7.  Cherokee  Nation  v.  Georgia,  5  Sherman  v.  Clark,  4  Nev.  138,  97  Am. 
Pet.  1,  8  U.  S.  (L.  ed.)  25;  Northern  Dec.  516  and  note;  Useful  Manufac- 
Indiana  R.  Co.  v.  Midiigan  Cent.  R.  tures  Society  v.  Morris  Canal,  etc., 
Co.,  15  How.  233,  14  U.  S.  (L.  ed.)  Co.,  1  N.  J.  Eq.  157,  21  Am.  Dec.  41; 
674;  Lacassagne  v.  Chapins,  144  U.  S.  Cross  v.  Lawton,  31  Okla.  49;  119 
119,  12  S.  Ct.  C59,  36  U.  S.  (L.  ed.)  Pae.  625,  Ann.  Cas.  1913D  967  and 
368;  Black  v.  Jackson,  177  U.  S.  349,  note;  Audenreid  v.  Philadelphia,  etc., 
20  S.  Ct.  648,  44  U.  S.  (L.  ed.)  801;  R.  Co.,  68  Pa.  St.  370,  8  Am.  Rep.  195; 
Bromberg  v.  Eugenotto  Const.  Co.,  Alsager  v.  Peterson,  31  S.  D.  452,  141 
158  Ala.  323,  48  So.  60,  19  L.R.A.  N.  W,  391,  Ann.  Cas.  19ll5D  1251; 
(N.S.)  1175;  Gardner  v.  Stroever,  81  Coalter  v.  Hunter,  4  Rand.  (Va.)  58, 
Cal.  148,  22  Pac.  483,  6  L.R.A.  90;  J.  15  Am.  Dec.  726;  Lawson  v.  Menasha 
F.  Parkinson  Co.  v.  Building  Trades  Wooden-Ware  Co.,  59  Wis.  393, 18  N. 
Council,  154  Cal.  581,  98  Pac.  1027,  16  W.  440,  48  Am.  Rep.  528. 

Ann.  Cas.  1165,  21  L.R.A.(N.S.)  550;       Note:  6  L.R.A.  856. 
Pensacola,  etc.,  R.  Co.  v.  Spratt,  12       8.  Seaton  Mountain  Electric  Light, 
Fla.  26,  91  Am.  Dec.  747;  Seaboard  etc.,  Co.  v.  Idaho  Springs  Inv.  Co.,  49 
Air  Line  Ry.  v.  Southern  Inv.  Co.,  53  Colo.   122,   111   Pac.   834,  33  L.R.A. 
Fla.  832,  44  So.  351, 13  Ann.  Cas.  18;    (N.S.)  1078;  Pensacola,  etc.,  R.  Co.  v. 
Lake  Erie,  etc.,  R.  Co.  v.  Young,  135  Spratt;  12  Fla.  26,  91  Am.  Dec.  747. 
Ind.  426,  35  N.  E.  177,  41  A.  S.  R.       9.  Stockdale  v.  UUery,  37  Pa.   St. 
430;  Troe  v.  Larson,  84  la.  649,  51  486,  78  Am.  Dec.  440  and  note. 
N.  W.  179,  35  A.  S.  R.  336;  Bciden-       Note:  91  Am.  Dec.  757. 
kopf  V.  Des  Moines  Life  Ins.  Co.,  160       10.  Mott  v.  Underwood,  148  N.  T. 
la.   629,  142  N.  W.  434,  46  L.R.A.  463,  42  N.  E.  1048,  51  A.  S.  B.  711, 
(N.S.y  290;  Davezae  v.  Com.,  131  Ky.   32  L.B.A.  270. 
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never  granted  when  they  are  against  good  conscience,  or  productive 
of  hardship,  oppression,  injustice,  or  public  or  private  mischief.** 

8.  Scope  of  Relief. — ^The  relief  given  under  a  general  prayer  should 
be  agreeable  to  the  case  made  by  the  bill  and  not  inconsistent  with 
the  relief  specifically  prayed  for,  and  it  must  be  restricted  to  the 
issues  formed  by  the  pleadings.**  This  principle  applies  where  the 
bill  alleges  a  violation  of  some  one  or  more  specific  provisions  of  a 
statute,  but  not  of  all  of  its  provisions.  In  such  a  case  the  relief 
granted  should  be  commensurate  with  the  scope  of  the  wrongs  or 
wrongs  alleged.  Thus  a  carrier  which  has  been  adjudged  to  have 
violated  the  act  to  regulate  commerce  in  a  specific  particular  may  be 
restrained  from  further  like  violations  of  the  act,  but  should  not  be 
enjoined  in  general  terms  from  violating  the  act  in  the  future  in 
every  particular,  because  an  injunction  of  such  a  general  character 
would  be  violative  of  the  elementary  principles  of  justice,  in  that  it 
would  compel  the  carrier  thereafter  to  conduct  all  its  business  under 
the  jeopardy  of  punishment  for  contempt  for  violating  a  general 
injunction.**  It  is  also  a  rule  that  where  the  rights  of  the  complain- 
ant depend  on  a  statute  they  are  to  be  determined  with  reference 
to  the  statute-  in  force  at  the  time  when  the  relief,  if  any,  is  to  be 
awarded.** 

9.  Right  of  Trial  by  Jury. — ^There  is  no  right  of  trial  by  jury  in 
equity  courts,*'  except  in  such  cases  as  may  be  provided  for  by  stat- 
ute.** Therefore,  in  hearings  on  applications  for  preliminary  injunc- 
tions and  orders  pendente  lite  in  suits  in  equity,  and  in  proceedings 
for  the  pimishment  of  contempt  of  court,  no  such  right  is  recog- 
nized.*' And  the  provision  of  the  constitution  declaring  that  "a  trial 
by  jury,  in  all  cases  in  which  it  has  heretofore  been  used,  shall  remain 
inviolate  forever,"  relates  to  the  trial  of  issues  of  fact  in  civil  cases 
or  criminal  prosecutions,  and  not  to  the  trial  of  issues  in  equity.** 

H.  Burton  v.  Marshall,  4  Gill  (Md.)  14.  Dieterich  v.  Fargo,  194  N.  T. 

487,  45  Am.  Dee.  171;  Jones  v.  Con-  359,  87  N.  E.  518,  22  L.R.A.(N.S.) 

cord,  etc.,  R.  Co.,  67  N.  H.  234,  30  696. 

Atl.  614,  68  A.  S.  R.  650  and  note;  15.  State    v.    Marshall,    100    Miss. 

Sheldon  v.  Rockwell,  9  Wis.  166,  76  626,  56  So.  792,  Ann.  Gas.  1914A  434; 

Am.  Dec.  265  and  note.  State  v.  Saunders,  66  N.  H.  39,  25  Atl. 

Note:  91  Am.  Dec.  757.  533,  18  L.R.A.  646.    See  also  Equity, 

12.  Allen  v.  Pullman's  Palace  Car  yoj   -in   _   500  pf  -„„ 

Co.,  139  U.  S.  658,  11  S.  Ct.  682,  35  °'{q^%^-  Sstooval  Law    vol 

U.  S.  (L.  ed.)  303;  Pensacola,  etc.,  R.  «  „  \%T    k^^^il;Z             ' 

Co.  V.  Spratt  12  Fla.  26,  91  Am.  Dec.  ^'  f"  *^^- ,  f ''^  «'^^  J^"^"  o  ^r       ««n 

747;  Metcalf  V.  Hart,  3  Wyo.  513.  27  ^J-J:  2,^''lf''^,\^^^^,;^ft^^^^f-^^' 

Pac!  900,  31  Pac.  407/ 31  AS.  R.  122.  22  N.  E.  55,  14  A.  S.  R.  446,  5  L.R.A 

See  Equttt,  vol.  10,  p.  555.  l^^-    ^^e  also  Contempt,  vol.  6,  p. 

13.  New  Tork,  etc.,  R.  Co.  v.  In-. 522. 

terstate  Commerce  Commission,  200  18.  Lynch  v.  Metropolitan  El.  Ry. 
U.  S.  361,  26  S.  Ct.  753,  50  U.  S.  Co.,  129  N.  Y.  274,  29  N.  E.  315,  26 
(L.  ed.)  515.  A.  S.  R.  523  and  note,  15  L.R.A  287. 

310 


Digitized  by 


Google 


14  E.  C.  L.  INJUNCTIONS  §  9 

It  was  always  a  principle  of  the  common  law  that  the  trial  by  jury 
must  give  way  to  an  appeal  to  equity,  when  from  the  nature  of  the 
situation,  the  transaction  to  be  investigated,  and  tlie  relation  of  the 
parties  to  that  transaction,  the  ordinary  proceeding  at  law  would  not 
answer  sufficiently  the  purpose  of  administering  justice.**  Therefore, 
the  right  to  such  a  trial  is  not  within  the  purview  of  the  constitutional 
guaranty,  so  as  to  entitle  one  to  a  separate  trial  by  jury,  as  to  the 
amount  of  past  damages,  where  a  plaintiff  asks  a  court  for  equity  for 
relief  by  injunction,  including  in  his  demand  for  that  relief  a  demand 
fm  the  amount  of  loss  and  damage  already  sustained,  the  power 
to  make  such  an  award  being  incident  to  that  of  granting  the  relief 
demanded.**  Where,  however,  equitable  reUef  sought  by  injunction 
is  ancillary  to,  and  dependent  on,  the  legal  issues  involved  in  the 
case,  it  is  held  that  the  parties  may  claim  a  jury  to  determine  such 
issues,  and  the  injunction  can  be  granted  only  when  the  verdict  is 
in  his  favor  who  claims  equitable  relief.*  And  while  it  is  competent 
for  the  legislature  to  give  a  new  right  to  an  injunction  to  restrain 
trespasses  it  cannot  add  to  such  new  right  the  further  right  to  an 
accounting,  and  an  award  of  damages  in  equity,  thereby  depriving 
the  defendant  of  the  right  to  a  jury  trial,  unless  the  trespassers  are 
of  such  a  nature  that  equity  could  have  enjoined  them  independent 
of  the  statute,  for  the  reason  that  the  right  to  such  a  trial  is  secured 
in  all  cases  where  the  right  existed  at  the  adoption  of  the  state  con- 
stitutions.* Such  a  court  also  has  jurisdiction  to  grant  an  injunc- 
tion to  prevent  injury  to  property  or  business  by  strikers,  and  the 
granting  of  such  an  injunction  is  not  open  to  the  objection  that  it 
amounts  to  a  trial  and  conviction  of  the  defendants  for  a  criminal 
act  without  the  intervention  of  a  jury,  or  to  the  objection  that  the 
plaintiff  has  an  adequate  remedy  under  the  criminal  code,  by  having 
the  defendants  give  security  to  keep  the  peace  and  be  of  good  be- 
havior.* In  an  action,  however,  commenced  for  the  purpose  of  settling 
disputed  *questions  of  title  to  real  estate,  and  to  recover  the  possession 
thereof,  either  party  is  entitled  to  a  jury  as  matter  of  right,  regard- 
less of  the  form  in  which  the  action  may  be  brought.* 

See  also   infra,   par.   170-171,   as  to  2.  Cowan  v.  Skinner,  52  Pla.  486,  42 

Contempt.  So.  730, 11  Ann.  Caa.  452. 

19.  Southern  Steel  Co.  v.  Hopkins,  3.  Underbill  v.  Murphy,  117  Ky. 
157  Ala.  175,  47  So.  274, 131  A.  S.  R.  640,  78  S.  W.  482,  111  A.  S.  R.  262. 
20,  16  Ann.  Cas.  690,  20  L.R.A.(N.S.)  4  Ann.  Cas.  780  and  note.  And  see 
848.  Labor. 

20.  Lynch  v.  Metropolitan  El.  Ry.  4.  Atkinson  v.  Crowe  Coal,  etc.,  Co^ 
Co.,  129  N.  Y.  274,  29  N.  B.  315,  26  80  Kan.  161,  102  Pac.  50,  106  Pao. 
A.  S.  R.  523, 15  L.R.A  287.  1052,   18   Ann.    Cas.   242,   39   L.R^ 

1.  Ophir  Silver  Min.  Co.  v.  Carpen-    (N.S.)  31. 
ter,  4  Nev.  634,  97  Am.  Dec.  650  and 
note. 
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m.  Pebliminaky  Injunctions 

10.  Right  to  Generally. — Aa  a  preliminaiy  injanction  is  in  its 
operatioD  somewhat  like  judgment  and  execution  before  trial,  it  is 
to  be  resorted  to  only  when  there  is  a  pressing  necessity  to  avoid  inju- 
rious consequences,  which  cannot  be  repaired  under  any  standard 
of  compensation.*  The  right  to  such  an  injunction  does  not  arise 
merely  because  the  plaintiff  asks  for  that  relief  and  nothing  more,  nor 
because  he  alleges  that,  without  it  he  would  suffer  irrepeirable  injury. 
This  results  from  the  truism  that  all  judicial  action  is  taken  on  the 
conviction  of  the  judge  as  to  the  rights  of  the  parties,  and  not  on 
the  opinion  of  the  parties  themselves  as  to  their  rights.  Hence  there 
are  two  essential  conditions  to  the  granting  of  even  temporary  injunc- 
tions: First,  the  complaint  must  allege  facts  which  t^pear  to  be  suffi- 
cient to  constitute  a  cause  of  action  for  injunction;  and,  second,  on 
the  entire  showing  from  both  sides  itf  must  appear,  in  view  of  all 
the  circumstances,  that  the  injunction  is  reasonably  necessary  to  pro- 
tect the  legal  rights  of  the  plaintiff  pending  the  litigation.* 

11.  Discretionary  Power  to  Grant. — The  well  established  rule  is 
that  the  allowance  of  a  temporary  injunction  rests  largely  in  judicitil 
discretion,  to  be  exercised  in  view  of  the  facts  of  the  particular  case,^ 

6.  American  Smelting,  etc.,  Co.  v.  E.  121,  15  Ann.  Cas.  1229.  21  L.R.A. 

Godfrey,  158  Fed.  225,  89  C.  C.  A.  (N.S.)  417;  Beidenkopf  v.  Des  Moines 

139,  14  Ann.  Cas.  8;  Beidenkopf  v.  Life  Ins.  Co.,  160  la.  629,  142  N.  W. 

Des  Moines  Life  Ins.  Co.,  160  la.  629,  434,  46  L.R.A.(N.S.)  290;  ReddaU  v. 

142  N.  W.  434,  46  L.R.A.(N.S.)  290.  Bryan,  14  Md.  444,  74  Am.  Dec.  550; 

6.  Childs  V.  Columbia,  87  S.  C.  Carleton  v.  Rugg,  149  Mass.  550,  22 
566,  70  S.  E.  296,  34  L.R.A. (N.S.)  N.  E.  55,  14  A.  S.  R.  446,  5  L.R.A. 
542.  193;  American  Circular  Loom  Co.  v. 

7.  Bufflngton  v.  Harvey,  95  U.  S.  99,  Wilson,  198  Mass.  182,  84  N.  E.  133, 
24  U.  S.  (L.  ed.)  381;  Kiyptok  Co.  v.  126  A.  S.  R.  409;  Ekeberg  v.  Mackay, 
Stead  Lens  Co.,  190  Fed.  767,  111  C.  114  Minn.  501,  131  N.  W.  787,  Ann. 
C.  A.  495,  39  L.R.A.(N.S.)  1;  Mabry  Cas.  1912C  568,  35  L.R.A.(N.S.)  909; 
V.  Kettering,  89  Ark.  551,  117  S.  W.  Davis  v.  Forrestal,  124  Minn.  10,  144 
746,  16  Ann.  Cas.  1123;  Gower  v.  N.  W.  423,  Ann.  Cas.  1915B  448, 
Andrew,  59Cal.  119,  43  Am.  Rep.  242;  L.R.A.1915F  1012;  Tanner  v.  Lindell 
Hine  v.  Stephens,  33  Conn.  497,  89  E.  Co.,  180  Mo.  1,  79  S.  W.  155,  103 
Am.  Dec.  217;  Fisk  v.  Hartford,  70  A.  S.  R.  534;  Grey  v.  Paterson,  60  N. 
Conn.  720,  40  Atl.  906,  66  A.  S.  R.  J.  Eq.  385,  45  Atl.  996,  83  A.  S.  R. 
147;  Piatt  v.  Waterbury,  72  Conn.  531,  642,  48  L.R.A.  717;  Richard's  Appeal, 
45  Atl.  154,  77  A.  S.  R.  335,  48  L.R.A.  57  Pa.  St.  105,  98  Am.  Dec.  202; 
691;  Allen  v.  Hawley,  6  Fla.  142,  63  Chartiers  Block  Coal  Co.  v.  Mellon, 
Am.  Dec.  198;  Taylor  v.  Florida  East  152  Pa.  St  286,  25  Atl.  597,  34  A.  S. 
Coast  R.  Co.,  54  Fla.  635,  45  So.  574,  R.  645, 18  L.R.A.  702;  Griffith  v.  Blake, 
127  A.  S.  R.  155, 14  Ann.  Cas.  472, 16  27  Ch.  D.  474,  53  L.  J.  Ch.  965,  51  L. 
L.R.A.(N.S.)  307;  Macon,  etc.,  B.  Co.  T.  N.  S.  274,  32  W.  R.  833,  13  Eng. 
V.  Gibson,  85  Ga.  1,  11  S.  E.  442,  21  Rul.  Cas.  112  and  note. 

A.  S.  R.  135;  Green  v.  Freeman,  126       Notes:  21  A.  S.  R.  149;  87  A.  S.  B. 
Ga.  274,  55  3.  E.  45, 7  Ann.  Cas.  1069;   394;  31  L.R.A.(N.S.)  88L 
Cragg  V.  Levinson,  238  111.  69,  87  N. 
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of  which  the  presiding  judge  has  a  right  to  require  a  full  and  candid 
disclosure,  and  if  he  is  satisfied  that  this  has  not  been  done  he  may 
refuse  to  exercise  his  extraordinary  power.*  Discretion,  however,  as 
used  in  this  connection,  does  not  mean  the  arbitrary,  whimsical  will 
of  the  court,  but  its  sound  judicial  discretion,  informed  and  guided 
by  the  established  principles,  rules,  and  practice  of  equity  jurispru- 
dence.* The  grace  which  the  court  may  thus  exercise  sometimes 
becomes  a  matter  of  right  to  a  litigant  and,  when  it  is  clear  that  the 
law  cannot  give  protection  and  relief,  to  which  the  complainant' in 
equity  is  admittedly  entitled,  the  court  can  no  more  withhold  its 
grace  than  the  law  can  deny  protection  and  relief,  if  able  to  give 
them.*'  A  similar  situation,  requiring,  the  issuance  of  an  injunc- 
tion, may  also  exist  where  it  is  provided  by  statute  that  such  relief 
"must  be  granted"  when  the  petitioner  shows  the  existence  of  certain 
prescribed  conditions.**  And,  generally,  on  the  question  of  the  right 
to  reUef,  where  the  verified  statements  of  fact  submitted  are  conflict- 
ing, the  court  may  decide  what  facts  are  made  to  appear  thereby, 
for  the  purpose  of  determining  whether  sufficient  grounds  exist  for 
a  temporary  injunction.**  The  court,  however,  in  making  up  its 
final  order,  should  not  permit  its  determination  to  be  affected  by 
evidence  which  is  not  properly  admissible.** 

12.  Discretion  Not  Ordinarily  Interfered  with  on  Appeal. — With 
the  exercise  of  discretion  by  a  trial  court  appellate  courts  will  not 
ordinarily  interfere,  unless  a  right  is  clearly  shown  to  exist  to  which 
recognition  has  not  been  properly  accorded  in  the  lower  court,**  or 
there  appears  to  have  been  a  clear  abuse  of  power.**    If  there  has 

8.  Reddall  v.  Bryan,  14  Md.  444,  74  112  Ga.  788,  38  S.  E.  42,  52  L.R.A. 
Am.  Dec.  550.  398. 

9.  KiTptok  Co.  V.  Stead  Lens  Co.,  14.  Richmond  v.  Atwood,  52  Fed. 
190  Fed.  767,  111  C.  C.  A.  495,  39  10,  5  U.  S.  App.  151,  2  C.  C.  A.  596, 
LJl.A.(N.S.)  1;  Cragg  v.  Levinson,  17  L.R.A.  615;  Gower  v.  Andrew,  59 
238  lU.  69,  87  N.  E.  121, 15  Ann.  Cas.  Cal.  119,  43  Am.  Rep.  242;  Green  v. 
1229,  21  L.R.A.(N.S.)  417;  De  Pauw  Freeman,  126  Ga.  274,  55  S.  E.  45,  7 
V.  Oxley,  122  Wis.  656,  100  N.  W.  Ann.  Cas.  1069;  Parrot  Silver,  etc., 
1028, 13  L.R.A.(N.S.)  173.  Co.  v.  Heinze,  25  Mont.  139,  64  Pac. 

10.  American  Smelting,  etc.,  Co.  v.  326,  87  A.  S.  R.  386,  53  L.R.A.  491. 
Godfrey,  158  Fed.  225, 89  C.  C.  A.  139,  See  also  infra,  par.  39  et  aeq.,  as  to 
14  Ann.  Cas.  8;  Hulbiert  v.  California   appeals  generally. 

Portland  Cement  Co.,  161  Cal.  2d9, 118  15.  Kryptok  Co.  v.  Stead  Lens  Co., 

Pac.  928,  38  L.R.A.(N.S.)  436;  SuUi-  190  Fed.  767,  111  C.  C.  A.  495,  39 

van  V.  Jones,  etc..  Steel  Co.,  208  Pa.  L.R.A.(N.S.)    1;    Miller    v.    Madera 

St.  540,  57  Atl.  1065,  66  L.R.A.  712.  Canal,  etc.,  Co.,  155  Cal.  59,  99  Pac. 

11.  Vicksburg,  etc.,  R.  Co.  v.  Web-  502,  22  L.R.A.(N.S.)  391;  Piatt  v. 
ster  Sand,  etc.,  Co.,  132  La.  1051,  62  Waterbnry,  72  Conn.  531,  45  Atl.  154, 
So.  140,  47  L.R.A.(N.S.)  1155.  77  A.  S.  R.  335  and  note,  48  L.R.A. 

12.  Ekeberg  v.  Mackay,  114  Minn.  691;  Gieen  v.  Freeman,  126  Ga.  274, 
601,  131  N.  W.  787,  Ann.  Cas.  1912C  55  S.  E.  45,  7  Ann.  Cas.  1069;  Wat- 
668,  35  LJIA.(N.S.)  909.  kins  v.  Wilkerson,  141  Ga.  163,  80  S. 

13.  Hill  V.  McBnmey  Oil,  etc.,  Co.,  E.  718,  Ann.  Cas.  1915C  1124;  Davia 

313 


Digitized  by 


Google 


§  13  INJUNCTIONS  14  E.  C.  L. 

been  a  reasonable  showing  made  in  support  of  the  application  in  the 
court  below,  its  action  in  granting  an  injunction  will  be  sustained.** 
Ordinarily,  it  is  sufficient  if  a  transaction  is  shown  which  makes  a 
proper  subject  for  investigation  in  a  court  of  equity.*'  But  if  the 
allegations  of  the  bill  are  sufficient,  and  the  evidence  in  support  thereof 
is  ample  to  warrant  the  granting  of  the  temporary  injunction,  and 
no  sufficient  defense  is  made,  an  order  denying  an  injunction  will 
be  reversed.** 

13.  Purpose  and  Scope  of  Order. — ^The  remedial  effect  of  a  pre- 
liminary injunction  is  to  a  great  extent  preventive  in  character.** 
Its  issuance  is  generally  for  the  purpose  either  of  preserving  the  status 
quo  until  a  final  hearing  can  be  had,  or  of  protecting  and  preserving 
property  from  great  and  immediate  injury.*"  The  object  of  the 
conservative  power  of  the  court  as  expressed  in  an  injunction  of  this 
kind,  is  not  to  determine  any  controverted  right,  but  merely  to  pre- 
vent a  threatened  wrong,  or  any  further  perpetration  of  injury,  or 
the  doing  of  any  act  thereafter  whereby  the  right  to  a  thing  may 
be  embarrassed  or  endangered,  or  whereby  its  value  may  be  materially 
lessened,  or  the  thing  itself  may  be  totally  lost.*  In  determining 
whether  such  an  injunction  should  be  granted  the  coiu*t  ought  to 
be  controlled,  so  far  as  the  scope  of  its  order  is  concerned,  by  these 
considerations.'  When  the  danger  or  injury  threatened  is  of  a  char- 
acter which  cannot  be  easily  remedied  if  the  injunction  be  refused, 
and  there  is  no  doubt  that  the  act  charged  is  contemplated,  the  tem- 
porary injunction  should  be  granted,  unless  the  case  made  by  the 

V.  Forrestal,  124  Minn.  10, 144  N.  W.  bni^,  etc.,  B.  Co.  v.  Webster  Sand, 

423,    Ann.    Caa.    1915B   448,    L.R.A.  etc.,  Co.,  132  La.  1051,  62  So.  140,  47 

1915P   1012.    See   also   Appeal   and  L.R.A.(N.S.)  1155;  State  v.  Assurance 

Error,  vol.  2,  pp.  211-219  as  to  when  Co.  of  America,  251  Mo.  278,  158  S. 

discretionary  action  is  reviewable  on  W.    640,   Ann.    Cas.    1915A    247,   46 

appeal.  L.R.A.(N.S.)  955;  Phenix  v.  Framp- 

16.  Parrot  Silver,  etc.,  Co.  v.  ton,  29  Nev.  306,  90  Pac.  2,  124  A.  S. 
Heinze,  25  Mont.  139,  64  Pac  326,  87  R.  926;  Gobbi  v.  Dileo,  58  Ore.  14,  111 
A.  S.  R.  386,  53  L.R.A.  491.  Pac.  49,  113  Pac.  57,  32  L.R.A.(N.S.) 

17.  Gagnon  v.  French  Lick  Springs  951;  Audenried  v.  Philadelphia,  etc., 
Hotel  Co.,  163  Ind.  687,  72  N.  E.  849,  R.  Co.,  68  Pa.  St.  370,  8-  Am.  Rep. 
68  L.R.A.  175.  195;  Bettman  v.  Harness,  42  W.  Va. 

18.  Taylor  v.  Florida  East  Coast  R.  433,  26  S.  E.  433,  36  L.R.A.  566;  Pow- 
Co.,  54  Fla.  635,  45  So.  574, 127  A.  S.  hatan  Coal,  etc.,  Co.  v.  Ritz,  60  W. 

\l^^\lt  '*^'  ^^-  ^'^2'  ^^  ^•^"*-  Va.  395,  56  S.  E.  257.  9  L.R.A.(N.S.) 

(N.S.)  307,  1225 

19.  Beidenhopf  v^D^  Moin^  I^e  ^otes:  31  L.R.A.(N.S.)  881;  39 
Ins.  Co.,  160  la.  629,  142  N.  W.  484,  r  r  .  ^xr  c  \  qi 

46  L.R.A.(N.S.)  290;  Audenried  v.  ,  "l;;^  j  { ,  ^^,  o  ui  j  >-u;,  ^ 
Philadelphia,  etc.,  R.  Co.,  68  Pa.  St.  ^J;-  ^'".^°^^!?  ^'^'  ^  ^^'^^  ^^^'^ 
370,  8  Am.  Rep.  195.  ^61,  20  Am.  Dec.  381. 

20.  Lee  v.  Simpson,  37  Fed.  12,  2  2.  Equitable  Trust  Co.  v.  Garis,  190 
L.R.A.  659;  Clay  v.  Powel,  85  Ala.  Pa.  St.  544,  42  Atl.  1022,  70  A.  S.  E. 
538,  5  So.  330,  7  A.  S.  R.  70;  Vicks-  644. 
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bill  is  satisfactorily  refuted  by  the  defendant.*  Such  an  injunction 
is  usually  made  operative  until  the  coming  in  of  the  answer  or  until 
the  final  hearing  of  the  cause,  and  stands  as  a  bihding  restraint  until 
rescinded  by  the  further  action  of  the  court.*  But  in  determining 
the  right  to  this  relief  decision  should  not  be  made  in  reference  to 
matters  which  will  come  up  for  consideration  at  the  hearing  of  the 
bill,'  and  in  granting  the  remedy  the  court  must  not  attempt  to  do 
what  can  be  done  only  after  full  hearing  by  final  decree,  as  by  chang- 
ing the  possession  of  realty^  or  depriving  one  in  possession  of  its  bene- 
fits; and  an  injunction  as  to  so  much  of  it  as  is  excessive  is  void,  and 
should  be  modified  on  motion.'  Accordingly  it  is  proper  to  restrain 
the  completion  of  a  building  of  a  substantial,  permanent  character, 
pending  the  final  determination  of  an  action  wherein  the  right  and 
title  to  the  land  on  which  the  building  stands  is  in  issue;  but  the 
injunction  should  not  be  so  broad  as  to  prohibit  the  builder  from 
entering  the  premises  to  do  whatever  is  necessary  for  the  preservation 
of  the  structure.'  And  in  awarding  such  an  injunction,  the  court 
must  determine,  provisionally,  what  the  status  quo  is,  and  an  erro- 
neous conclusion  as  to  it,  resulting  in  the  awarding  of  an  injunction 
not  warranted  by  the  allegations  of  the  bill,  but  within  the  power 
of  the  court  to  award  on  sufficient  allegations,  is  judicial  error,  but 
not  usurpation,  or  abuse,  of  judicial  power.* 

IV,  Mandatory  Injunctions 

14.  General  Principles. — The  power  of  a  court  of  equity  to  grant 
a  mandatory  injunction  is  generally  recognized,*  the  question  of  the 
issuance  of  the  writ  being  regarded  as  one  for  the  determination  of 

3.  Lee  v.  Simpson,  37  Fed.  12,  2  8.  Powhatan  Coal,  etc.,  Co.  v.  Ritz, 
LJI.A.  659.  60  W.  Va.  395,  56  S.  E.  257,  9  L.R.A. 

4.  Moore  v.  Laciimund,  59  Ore.  565,    (N.S.)  1225. 

117  Pac.  1123,  Ann.  Cas.  1913C  1273.       9.  Mills  v.  Green,  159  U.  S.  651,  16 

5.  Yonge  v.  McCormick,  6  Fla.  368,  S.  Ct.  132,  40  U.  S.  (L.  ed.)  293;  In 
63  Am.  Dec.  214;  Apalachicola  v.  re  Lennon,  166  U.  S.  548,  17  S.  Ct. 
Curtis,  9  Fla.  340,  79  Am.  Dec.  284;  658,  41  U.  S.  (L.  ed.)  1110;  Taylor  v. 
Watkins  v.  Wilkerson,  141  Ga.  163,  80  Florida  East  Coast  R.  Co.,  54  Fla.  635, 
S.  E.  718,  4nn.  Cas.  1915C  1124.  45  So.  674,  127  A.  S.  R.  155,  14  Ann. 

6.  State  V.  Assurance  Co.  of  Ameri-  Cas.  472, 16  L.R.A.(N.S.)  307;  Vicks- 
ea,  251  Mo.  278,  158  S.  W.  640,  Ann.  burg,  etc.,  R.  Co.  v.  Webster  Sand,  etc., 
Cas.  1915A  247,  46  L.R.A.(N.S.)  955;  Co.,  132  La.  1051,  62  So.  140,  47 
Equitable  Trust  Co.  v.  Gairs,  190  Pa.  L.R.A.(N.S.)  1155;  Coombs  v.  Lenox 
St.  544,  42  Atl.  1022,  70  A.  S.  R.  644;  Realty  Co.^^ll  Me.  178,  88  AlirSTTT 
Bettman  v.  Harness,  42  W.  Va.  433,  26  47  X.B.A.(N:S.)  I08Jr;~HarriDgton  v. 
S.  E.  271,  36  L.R.A.  566;  Powhatan  McCarthy,  169  Mass.  492,  48  N.  E.  278, 
Coal,  etc.,  Co.  v.  Ritz,  60  W.  Va.  395,  01  A.  S.  R.  298;  Curtis  Mfg.  Co.  v. 
56  S.  E.  257,  9  L.R.A.(N.S.)  1225.  Spencer  Wire  Co,  203  Mass.  448,  89 

Note:  39  L.R.A.(N.S.)  3L  N.  E.  534,  133  A.  S.  R.  307;  Kershis- 

7.  Phenis  v.  Frampton,  29  Nev.  306,  hian  v.  Johnson,  210  Mass.  135,  96  N. 
90  Pac.  2,  124  A.  S.  R.  926.  E.  56,  36  L.RA.(N.S.)  402  and  note; 

315 


Digitized  by 


Google 
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the  court,  in  the  exercise  of  sound  judicial  discretion.**  For  the  pur- 
pose of  determining  whether  the  effect  of  an  injunction  is  mandatory 
or  prohibitory,  the  result  of  the  enforcement  of  Uie  writ  on  the  defend- 
ant must  be  considered;  and  if  it  compels  him  affirmatively  to  sur- 
render a  position  which  he  holds,  and  which,  on  facts  alleged  by  him, 
he  is  entitled  to  hold,  it  is  mandatory.**  Of  such  a  character  is  an 
injunction  restraining  the  manager  of  a  hotel  corporation  from  hold- 
ing himself  out  as  manager  and  from  interference  with  the  business 
or  the  employees  thereof.**  On  the  other  hand,  an  injunction  which 
prohibits  the  parties  enjoined  from  meeting  and  acting  as  a  board 
of  education,  without  giving  the  complainant  notice,  and  permitting 
him  to  act  with  them,  is  not  regarded  as  mandatory,**  though  it 
accomplishes,  in  an  indirect  manner,  the  same  result.**  The  prin- 
ciples on  which  these  two  classes  of  injunctions  are  issued  are  not 
materially  different.**  The  earlier  decisions,  while  reluctant  to  com- 
pel performance  of  an  affirmative  act,  accomplished  tliis  result  by 
indirection;  in  other  words,  an  order  was  granted  restraining  the 
person  against  whom  the  injunction  was  asked  from  allowing  the 
thing  to  continue,  which  had  the  effect  of  compelling  him  to  take 
some  active  measure.**  The  tendency  of  the  courts  at  the  present 
day,  however,  is  to  employ  the  mandatory  injunction  without  resort- 
ing to  a  command  to  refrain  from  doing  en  act.*'  This  is  often 
granted  where  the  defendant  is  guilty  of  a  continuing  wrong  on 
the  plaintiff,  but  not  where  the  only  ground  of  equitable  relief  is  a 
failure  of  the  defendant  to  perform  an  independent  public  duty  which 
he  owes  to  the  plaintiff  individually,  as  well  as  to  otiiers.**  The  most 
frequent  instances  in  which  these  injunctions  are  employed  are  those 
of  nuisances,  trespasses  of  an  irreparable  nature,  and  the  protection 
of  rights  in  easements,*'  although  they  have  been  employed  in  many 
other  cases.** 

Schubach  v.  McDonald,  179  Mo.  163,  16.  Allen  v.  Stowell,  145  Cal.  666, 

78  S.  W.  1020,  101  A.  S.  R.  452,  65  79  Pae.  371, 104  A.  S.  R.  80,  68  L.R.A. 

L.R.A.  136;  Wheelock  v.  Noonan,  108  223. 

N.  Y.  179, 15  N.  E.  67,  2  A.  S.  R.  405.  16.  Hart  v.  Seattle,  45  Wash.  300, 

10.  Coombs   V.    Lenox   Realty    Co.,  88  Pac.  205,  13  Ann.  Cas.  438. 

Ill  Me.  178,  88  Atl.  477,  47  L.R.A.  17.  Moundsville  v.  Ohio  River  R. 
(N.S.)  1085.  Co.,  37  W.  Va.  92,  16  S.  E.  514,  20 

11.  Clute   V.    Superior    Court,    155   L.R.A.  161  and  note. 

Cal.  15,  99  Pac.  362,  132  A.  S.  R.  54.  18.  Cox   v.    Walden,   etc.,    Gaslight 

12.  Clute  V.  Superior  Court,  155 ,  Co..  199  Mass.  324,  85  N.  E.  180.  127 
Cal.  15,  99  Pac.  362,  132  A.  S.  R.  54.  A.  S.  R.  503, 17  L.R.A.(N.S.)  1235. 

13.  Lawrence  v.  Ingersoll,  88  Tenn.  19.  Powhatan  Coal,  etc.,  Co.  v.  Rits, 
52,  12  S.  W.  422,  17  A.  S.  R.  870,  6  60  W.  Va.  395,  56  S.  E.  257,  9  L.R.A. 
L.R.A.  308.  (N.S.)  1225. 

14.  Bourke  v.  Olcott  Water  Co.,  84  Notes:  20  Am.  Dec.  391;  61  A.  S. 
Vt.  121,  78  Atl.  715,  Ann.  Cas.  1912D  R.  300. 

108  and  note,  33  L.R.A. (N.S.)  1015.  See  also  infra,  par.  143  et  seq. 

Note:  6  L.R.A.  857.  20.  Note:  20  L.R.A.  161. 
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15.  Considerations  Affecting  Exercise  of  Power. — ^Although  the 
existence  of  this  power  in  a  court  of  equity  is  generally  recognized, 
it  is  not  regarded  with  any  considerable  degree  of  favor.  Courts  are 
reluctant  to  exercise  it,  and  they  act  with  caution  and  only  in  cases 
of  necessity.*  Where  the  court  is  asked  to  undo  something  which  has 
been  done,  it  is  obvious  that  it  must  act  in  a  careful  and  conservative 
manner  as,  otherwise,  it  may  inflict  on  the  defendant  the  very  irrep- 
arable injury  which  it  is  alleged  he  has  done  or  is  about  to  perpetrate 
against  the  plaintiflF.*  It  is  also  true,  as  a  general  rule,  that  the  court 
should  not  interfere  by  way  of  mandatory  injunction,  even  though  the 
injury  be  clearly  established,  where  there  has  been  a  long  continued 
delay  in  asserting  the  right,  and  a  remedy  exists  at  law,"  or  where  the 
injury  is  so  slight  as  to  bring  it  within  the  maxim  de  minimis,*  or 
full  compensation  can  be  made  in  damages.'  If  there  is  an  adequate 
remedy  at  law,  no  relief  will  be  granted,*  especially  where  there  is  no 
appreciable  damage,  and  its  issuance  would  require  the  performance 
of  an  act  which  would  be  difficult,  and  involve  a  considerable  expense.' 
Where,  however,  a  proper  case  is  established  this  relief  should  not  be 
withheld,  merely  for  the  reason  that  it  will  cause  pecuniary  loss.* 

16.  Granting  on  Preliminary  Hearing. — Mandatory  injunctions 
are  rarely  granted  before  final  hesuring  or  before  the  parties  have  full 
opportunity  to  present  all  the  facts  in  such  manner  as  will  enable  the 
court  to  see  and  judge  what  the  truth  may  be.*    Nevertheless,  although 

1.  Black  V.  Jackson,  177  U.  S.  349,   Case,  2  Bland  (Md.)  461,  20  Am.  Dec. 
20  S.  Ct.  648,  44  U.  S.  (L.  ed.)  801;   381. 

Gardner  v.  Stroever,  81  Cal.  148,  22  3.  Ome  v.  Fridenberig,  143  Pa.  St. 

Pac.  483,  6  L.R.A.  90;  AUen  v.  Stow-  487,  22  Atl.  832,  24  A.  S.  B.  567. 

«U,  145  Cal.  666,  79  Pac.  371,  104  A.  Note:  26  A.  S.  R.  167. 

S.  R.  80,  68  L.R.A.  223;  Atchison,  etc.,  See  infra,  par.  62  et  seq. 

R.  Co.  V.  Long,  46  Kan.  701,  27  Pac.  4.  Attorney    General   v.    Algonquin 

182,  26  A.  S.  R.  165;  Vicksburg,  etc.,  Club,  153  Mass.  447,  27  N.  E.  2,  11 

R.  Co.  V.  Webster  Sand,  etc.,  Co.,  132  LJI.A.  500.    See  infra,  par.  57  as  to 

La.  1051,  62  So.  140,  47  L.R.A.(N.S.)  trivial  injuries. 

1155;    Stewart    v.    Finkelstone,    206  5.  Atchison,  etc.,  R.  Co.  v.  Long,  46 

Maes.  28,  92  N.  E.  37,  138  A.  S.  R.  Kan.  701,  27  Pac.  182,  26  A.  S.  R. 

370,    28    L.R.A.(N.S.)    634;    Central  165;   Post   v.   Southern    R.    Co.,   103 

Trust  Co.  V.  Moran,  56  Minn.  "188,  57  Tenn.  184,  52  8.  W.  301,  55  L.R.A. 

N.  W.  471,  29  L.R.A.  212;  Post  v.  481. 

Southern  R.  Co.,  103  Tenn.  184,  52  S.  6.  Potts  v.  HoUcn,  177  U.  S.  365,  20 

W.    301,   55   L.R.A.   481;    Powhatan  S.  Ct.  654,  44  U.  S.  (L.  ed.)  808.   See 

Coal,  etc.,  Co.  v.  Ritz,  60  W.  Va.  395,  infra,  par.  44  et  seq.,  as  to  adequate 

56  S.  E.  257,  9  L.R.A.  (N.S.)  1225.  remedy  at  law. 

Note:  20  Am.  Dec.  389, 140  A.  S.R.  T.Harrington    v.    McCarthy,    169 

646.  Mass.  492,  48  N.  E.  492,  61  A.  S.  R. 

2.  Toledo,  etc.,  R.  Co.  v.  Pennsyl-  298  and  note. 

▼aniaCo.,  54Fed.  730. 19L.R.A.  387;       S.Stewart     v.     Finkelstone,     206 
Vicksburg,   etc.,    R.    Co.    v.    Webster  Mass.  28,  92  N.  E.  37,  138  A.  S.  R. 
Sand,  etc.,  Co.,  132  La.  1051,  62  So.  370,  28  L.R.A.(N.S.)  634. 
340,  47  L.R.A.(N.S.)  1155;  Murdock's      9.  Pennsylvania  R.  Co.  v.  KeUey,  77 
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decisions  to  the  contrary  axe  not  wanting,**  the  authorities  generally 
hold  that  such  an  injunction  may  in  some  cases  issue  preliminary  and 
ex  parte,  and  not  only  to  restore  a  pre-existing  status,  but  to  compel 
affirmative  actipn  in  the  establishment  of  a  status  which  should  have 
existed.**  Where  the  complaint  makes  a  case  for  a  final  mandatory 
injunction  there  seems  to  be  no  reason  why  a  temporary  injunction, 
similar  in  effect,  may  not  issue,  if  the  state  of  things  brought  about  by 
the  defendant's  alleged  wrongful  acts  will  produce  injury  to  the  plain- 
tiff.** The  case,  however,  should  be  a  very  strong  and  urgent  one 
to  induce  the  court  to  issue  such  a  writ.  A  prospective  injury  must 
be  clearly  apparent  for  which  the  plaintiff  will  have  no  adequate 
remedy  at  law.** 

17.  Instances  of  Issuance  of  Writ. — A  situation  authorizing  the 
issuance  of  a  mandatory  injunction  is  presented  by  the  existence  and 
maintainance  of  a  brick  building  in  so  dilapidated  a  condition  that 
it  is  likely  at  tmy  time  to  fall  on  the  adjoining  right  of  way  or  passing 
trains  of  a  railroad  company.**  Similarly,  where  the  owner  of  land 
adjoining  a  private  way  erects  a  building  which  encroaches  on  the 
way  after  notice  that  no  encroachment  will  be  allowed,  a  mandatory 
injunction  will  issue  for  the  removal  of  the  encroachment,  though 
it  may  impose  expense  on  the  defendant  disproportionate  to  the 
apparent  benefit  to  the  complainant.*'  The  same  relief  may  also  be 
granted  where  a  person  has  erected  his  building  partly  on  the  land 
of  another.*'  Likewise,  a  shipper  is  entitled  to  a  mandatory  injunc- 
tion against  a  railroad  company,  to  compel  it  to  furnish  him  cars, 
when  it  refuses  to  fulfil  its  obligations  in  this  respect,  notwithstanding 
his  remedy  at  law  for  damages.*'  The  same  remedy  may  also  be 
employed  to  compel  a  water  company  to  furnish  water  to  one  entitled 

N.  J.  Eq.  129,  75  Atl.  758,  140  A.  S.  Minn.  188,  57  N.  W.  471,  29  L.R.A. 

R.  541;  Powhatan  Coal,  etc.,  Co.  v.  212. 

Ritz,  60  W.  Va.  395,  56  S.  E.  257,  9  13.  Gardner  v.  Stroever,  81  Cal.  148, 

L.R.A.(N.S.)  1225  and  note.  22  Pae.  483,  6  L.R.A.  90. 

10.  Andenreid  v.  Philadelphia,  etc.,  14.  Pennsylvania  R.  Co.  v.  Kelley, 
R.  Co.,  68  Pa.  St.  370,  8  Am.  Rep.  195.  77  N.  J.  Eq.  129,  75  Atl.  758,  140  A. 

Notes:  20  Am.  Dec.  394;  6  L.R.A.   S.  R.  541. 
857.  15.  Curtis  Mfg.  Co.  v.  Spencer  Wire 

11.  Toledo,  etc.,  R.  Co.  v.  Pennsyl-  Co.,  203  Mass.  448,  89  N.  E.  534,  133 
vania  Co.,  54  Fed.  746, 19  L.R.A.  395;  A.  S.  R.  307.  And  see  infra,  par.  153. 
Vicksburg,  etc.,  R.  Co.  v.  Webster  16.  Kernishian  v.  Johnson,  210 
Sand,  etc.,  Co.,  132  La.  1051,  62  So.  Mass.  135,  96  N.  E.  56,  36  L.R.A. 
140,  47  L.R.A.(N.S.)  1155;  Ft.  Worth  (N.S.)  402  and  note.  See  also  Ad- 
Imp.  Dist.  No.  1  V.  Ft.  Worth,.  (Tex.)  joiNisro  Landowners,  vol.  1,  p.  378. 
158  S.  W.  164,  48  L.R.A.(N.S.)  994;  17.  Louisville,  etc.,  R.  Co.  v.  Pitts- 
Powhatan  Coal,  etc.,  Co.  v.  Ritz,  60  burg,  etc..  Coal  Co.,  Ill  Ky.  960,  64 
W.  Va.  395,  56  S.  E.  257,  9  L.R.A.  S.  W.  969,  98  A.  S.  R.  447,  55  LJI.A. 
(N.S.)  1225.  601.     See  also  Caeriers,  voL  4,  pp. 

Note:  20  Am.  Dec.  398.  672-680,  as  to  duty  of  earner  to  fnr- 

12.  Central  Trust  Co.  v.  Moran,  56  nish  cars. 
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to  it,  if  several  months  must  elapse  before  a  hearing  could  be  secured 
on  an  application  for  a  writ  of  mandamus.**  It  may  also  happen  that 
where  a  defendant,  having  been  restrained  from  the  violation  of  plain- 
tiff's established  rights,  has  begun  the  violation  with  knowledge  of 
such  rights  under  such  circumstances  a  mandatory  decree  compelling 
the  restoration  of  the  plaintiff  to  his  original  situation  may  be 
obtained.^'  The  same  result,  in  this  latter  instance,  has  also  been 
accomplished  by  an  order  made  on  petition  and  prayer  for  an  attach- 
ment against  third  persons,'**  and  in  proceedings  for  contempt  in 
violating  an  injunction.*  Another  illustration  of  the  proper  exercise 
of  this  power  is  found  in  the  case  of  an  action  brought  to  enjoin  a 
city  from  further  lowering  the  grade  of  a  street  in  front  of  the  plain- 
tiff's property  and  to  command  the  defendant  to  replace  all  the 
excavating  work  and  make  the  street  as  it  had  theretofore  existed. 
Here  a  finding  that  the  street  was  about  to  be  lowered  stiU  further,  and 
that  an  injury  had  been  done  to  plaintiff's  property,  was  regarded  as 
justifying  the  court  in  issuing  a  mandatory  injunction  to  compel  the 
defendant  to  place  the  street  in  the  condition  it  was  in  prior  to  the 
excavation.*  Again  a  mandatory  injunction  may  issue  to  compel  the 
return  of  certain  books  which  have  been  loaned  to  the  defendant 
temporarily,  where  they  have  no  ascertainable  value  in  money  but 
are  of  great  value  to  the  complainant,  and  hence  an  action  in  dam- 
ages would  be" an  inadequate  remedy.* 

V.  JuEisDicnow 

18.  General  Principles. — ^As  a  general  proposition,  it  is  true  that 
eourts  of  equity  alone  have  power  to  issue  injunctions,*  although  by 
statute,  a  temporary  injunctional  order  may  be  issued,  under  some 
circumstances,  in  a  legal  action.*  Jurisdiction,  in  this  connection, 
does  not  relate  to  the  right  of  the  parties  as  between  each  other,  but 
to  the  power  of  the  court.  The  question  of  its  existence  is  an  abstract 
inquiry,  not  involving  the  existence  of  an  equity  to  be  enforced,  nor 

18.  Bom^e  t.  Olcott  Water  Co.,  84  Pae.  205,  13  Ann.  Cas.  438.    And  see 
Vt.  121,  78  AtL  715,  Ann.  Caa.  1912D  QeneraUy  Hiohwats,  vol.  13,  p.  110. 
108,  33  L.BJL.(N.S.)  1015.    And  see       3.  Battalion     Westerly     Rifles     t. 
Watebwores.  Swan,  22  B.  I.  333,  47  Atl.  1090, 84  A. 

19.  Vicksburg,  etc.,  B.  Co.  v.  Web-  S.  R.  849. 

Bter  Sand,  etc.,  Co.,  132  La.  1051,  62  4.  Schubach  v.  McDonald,  179  Mo. 
So.  140,  47  L.R.A.(N.S.)  1155;  Lovett  163,  78  S.  W.  1020,  101  A.  S.  B.  452, 
V.  West  Virginia  Cent.  Gas.  Co.,  65  W.  65  L.R.A.  136. 

Va.  739,  65  S.  E.  196,  24  liJl.A.(N.S.)  As  to  the  equity  jurisdiction  of  the 
230.  ■  federal  eourts,  see  Equttt,  vol.  10,  p. 

20.  Murdoek's  Case,  2  Bland.  (Md.)    261.     See  also  Walker  t.  Hunt,  2  W. 
461,  20  Ajn.  Dee.  381.  Va.  491,  98  Am.  Dec.  779. 

1.  Note:  47  LJl.A.(N.S.)  1155.  5.  Cline  v.  Whitaker,  144  Wis.  439, 

2.  Hart  v.  Seattle,  45  Wash.  300, 88    129  N.  W.  400, 140  A.  S.  B.  1039. 
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the  right  of  the  plaintiff  to  avail  himself  of  it  if  it  exists.  It  precedes 
these  questions,  and  a  decision  upholding  the  jurisdiction  of  the  court 
is  entirely  consistent  with  a  denial  of  any  equity,  either  in  the  plain- 
tiff or  in  any  one  else.  It  exists,  in  such  sense  as  to  render  injunction 
obligatory,  when  the  court  granting  it  has  authority  to  decide  whether 
the  application  for  it  shall  be  granted ;  it  does  not  depend  on  the  cor- 
rectness of  the  decision,*  nor  on  the  sufficiency  of  the  bill.'  In  grant- 
ing this -remedy  a  court  of  equity  should  adapt  its  practice  as  far  as 
possible  to  the  existing  state  of  society,  and  apply  its  jurisdiction  to 
all  those  new  cases  which,  from  the  progress  daily  making  in  the 
affairs  of  men,  must  continually  arise,  and  should  not,  from  too 
strict  an  adherence  to  the  forms  and  rules  established  under  very 
different  circumstances,  decline  to  administer  justice  and  to  enforce 
rights  for  which  there  is  no  other  remedy.* 

19.  Statutory  Provisions  Conferring  Power. — Congress,  under  its 
power  to  regulate  commerce  among  the  several  states,  may  prescribe 
a  remedy  by  injunction  to  prevent  a  monopolization  of  interstate 
commerce  or  any  part  of  it  in  violation  of  a  lawful  enactment.*  In 
some  states  the  courts  of  last  resort  are  given  jurisdiction,  by  statute, 
to  issue  writs  of  injunction,  and  this  is  held  to  be  an  extraordinary 
powder,  as  distinguished  from  the  jurisdiction  by  a  court  of  equity 
of  ordinary  suits  for  relief  by  injunction.**  Under  a  provision  to  this 
effect  it  is  held  that  such  a  court  has  original  jurisdiction  to  enjoin 
the  consummation  of  a  conspiracy  to  carry  an  election  by  fraud.** 
Also,  a  statute  requiring  the  sanction  by  the  judge  of  the  superior 
court  of  an  equitable  petition  praying  extraordinary  relief  before  its 
filing  in  the  clerk's  office  confers  on  the  judge  an  inchoate  jurisdiction 
to  preserve  the  status  in  emergent  cases  by  the  grant  of  a  restraining 
order,  which  jurisdiction  thereafter  becomes  complete  upon  the  filing 
of  the  petition  in  the  clerk's  office,  followed  by  service.**  The  power, 
however,  to  grant  an  injunction  can  only  be  exercised  by  a  court  of 

6.  O'Brien  v.  People,  216  111.  354,  U.  S.   (L.  ed.)   679.     See  also  Com- 

75  N.  E.  108, 108  A.  S.  R.  219,  3  Ann.  merge,  vol.  5,  p.  698. 

Cas  966;  People  v.  Sturtevant,  9  N.  Note:  64  L.R.A.  715. 

Y.  263,  59  Am.  Dec.  536;  Powhatan  10.  People  v.  McClees,  20  Colo.  403, 

Coal,  etc.,  Co.  v.  Ritz,  60  W.  Va.  395,  38  Pac.  468,  26  L.R.A.  646;  State  v. 

56  S.  E.  257,  9  L.R.A. (N.S.)  1225.  Nelson  County,  1  N.  D.  88,  45  N   W. 

7    O'Rripn    v    Ppnnip    216   Til     ^Hi  ^•''   ^"   •^'    "•   "•   °"^»   °   L-R-A.    283; 

75VE^r8,3  A^n7&s  96g"ioIa:  State  v.  F^r   148  Wis   456,  134  N. 

ci    -o    oin     -El       uv     TT  •       XT      ^  _  »»•   o7o,   loo   N.    W.   164,  Ann.    Cas. 

S.  R.  219;  Franklin  Union  No.  4  v.  ,0,0 a    11  a?    t  w  a  iqikiJ   kcq      o^ 

People,  220  111.  355,  77  N.  E.  176,  110  Sts\^J^7  p  1074  et  seq 

A.  S.  R  248,  4  L.R.A  (N.S.)  1001  "^^^^^A^i^^M^i:^.  225,  86 

8.  Columbian  Athletic  Club  v.  State,  p^c.  224,  229,  231, 117  A.  S.  B.  198   6 
143  Ind.  98,  40  N.  E.  914,  52  A.  S.  R.  L.K.A.(N.S.)  822. 

407,  28  L.R.A.  727.  12.  Young  v.  Hamilton,  136  Ga.  339, 

9.  Northern  Securities  Co.  v.  United   69  S.  E.  593,  Ann.  Caa  1912A  144,  31 
States,  193  U.  S.  197,  24  S.  Ct.  436,  48   LJl.A.(N.S.)  1057. 

320 


Digitized  by 


Google 


14  R.  C.  L.  IKJDNCTIONS  |  20 

equity  or  by  the  tribunal  or  person  in  whom,  by  statute,  the  authority 
is  vested.  It  is  a  general  rule  that  where  there  is  a  delegation  of 
power,  which  involves  the  exercise  of  discretion  and  judgment,  the 
person,  to  whom  the  power  is  delegated  and  in  whom  the  trust  ia 
reposed,  cannot  delegate  or  intrust  its  ezerdse  to  the  discretion  and 
judgment  of  another.  So  where  the  power  to  grant  an  injunction  is 
vested  in  the  derk  of  a  court  it  cannot  be  exercised  by  a  deputy  clerk." 
20.  When  Joxisdiction  Will  Be  Exercised. — Courts  of  equity  will 
not  exercise  this  power  to  allay  mere  apprehensions  of  injury  but 
only  where  the  injury  is  imminent  and  irreparable.**  Nor  will  they 
act  where  the  purpose  is  merely  the  enforcement  of  right  or  prevention 
of  wrong  in  the  abstract,"  or,  as  a  general  rule  when  legal  questions 
alone  are  involved.**  In  actions  purely  legal,  of  which  courts  of 
law  have  exclusive  cognizance,  there  is  no  jurisdiction  to  issue  the 
writ,  though  where  it  is  doubtful  whether  the  action  is  one  at  law  or 
of  equitable  cognizance,  as  a  general  rule,  if  the  case  is  brought  into 
an  equity  court,  the  chancellor  has  the  same  power  to  grant  this 
relief  as  if  there  was  no  question  of  jurisdiction.*'  Courts  of  equity 
also  have  jurisdiction  to  interfere  and  effectuate  their  own  decrees  by 
injunctions  or  writs  of  assistance,  in  order  to  avoid  the  re-litigation 
of  questions  once  settled  between  the  same  parties; "  no  jurisdiction, 
however,  attaches  until  the  beginning  of  a  proper  action  in  which  such 
order  may  be  had.*"  Furthermore,  in  accordance  with  the  usual 
poli<7  a  court  of  equity  wiU  not  issue  an  injunction  where  it  has 
no  power  to  enforce  it,**  nor  will  it  attempt  to  grant  injunctive 
relief  where  it  would  be  inefficient,*  or  where  the  only  remedy  is 
by  an  action  at  law.'  But  the  fact  that  a  suit,  in  which  the  same 
subject  matter  is  involved,  is  pending  before  another  tribunal  will 
not  defeat  the  power  of  a  court  of  equity  to  grant  an  injunction,  it 
appearing  that,  as  to  the  former  proceedings,  there  is  a  want  of  juris- 
diction to  grant  the  relief  asked  for  therein.* 

13.  Payton  v.  McQuoun,  97  Ky.  757,   413,  50  S.  W.  933,  76  A.  S.  R.  724. 
SI  S.  W.  874,  53  A.  S.  R.  437,  31       18.  Root  v.  Woolworth,  150  U.  8. 
L.R.A.  33.  401,  14  S.  Ct.  136,  37  U.  S.  (L.  cd.) 

As  to  powers  of  deputy  clerks  of  1123;  People  v.  Tool,  35  Colo.  225,  86 
eonrts,  see  Clebks  of  Coukts,  vol.  6,  p.  Pac.  224,  229,  231,  117  A.  S.  R.  198,  6 
628.  L.R.A.(N.S.)  822. 

14.  Schubaeh  v.  McDonald,  179  Mo.  19.  In  re  Sharp,  87  Kan.  504,  124 
163,  78  S.  W.  1020,  101  A.  S.  R.  452.   Pac.  532,  Ann.  Cas.  1913E  460. 

Bee  infra,  par.  57.  20.  Note:  25  LJl.A.(N.S.)  271. 

15.  Goodrich  v.  Moore,  2  Minn.  61,  1.  Ramsay  v.  Joyce,  McMul.  Eq. 
72  Am.  Dec.  74.  (S.  C.)  236,  37  Am.  Dec.  550. 

16.  Mintum  v.  Hays,  2  Cal.  590,  66  2.  Bodwell  v.  Crawford,  26  Kan. 
Am.  Dec.  366;  Nevitt  v.  Gillespie,  1  292,  40  Am.  Rep.  306. 

How.  (Miss.)  108,  26  Am.  Dec.  696.         3.  Lennon  v.  Guthrie  Center,  113  la. 

17.  Ex  parte  Warfield,  40  Tex.  Crim.    36,  84  N.  W.  986,  86  A.  S.  R.  361. 
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21.  Retention  of  Jurisdiction  Once  Obtained. — ^It  is  well  settled 
and  a  familiar  rule,  applicable  in  proceedings  to  obtain  an  injunction, 
that  when  a  court  of  equity  acquires  jurisdiction  of  a  cause  for  one 
purpose,  it  may  retain  it  generally.*  This  rule  extends  to  and  includes 
those  causes  where  jurisdiction  of  the  same  matter  is  given  to  courts 
of  law,  unless  the  statute  conferring  such  jurisdiction  uses  restrictive 
or  prohibitory  words.*  The  purpose  of  such  retention  is  to  enable 
the  court  to  do  complete  justice  between  the  parties.  It  may,  there- 
fore, retain  the  cause,  for  the  purpose  of  ascertaining  and  awarding 
the  apparent  damages,  as  something  which  is  incidental  to  the  main 
relief  sought.*  Such  relief  has  frequently  been  afforded  a  complain- 
ant even  when  he  had  an  adequate  remedy  at  law,  if  the  damages 
were  connected  with  a  transaction  over  which  the  courts  had  juris- 
diction for  any  purpose;  although  for  the  purpose  of  collecting  dam- 
ages merely  they  would  not  have  had  jurisdiction.'  The  rule,  how- 
ever, is  not  an  infallible  one  ^  and,  though  jurisdiction  may  have 
been  rightfully  acquired  to  issue  an  injunction  for  a  special  purpose, 
the  court  will  not,  as  a  matter  of  right,  retain  the  cause  for  the  purpose 
of  settling  all  the  issues,  where  such  issues  are  properly  determinable 
in  a  court  of  law  only.*  If  the  remedy  at  law  is  more  appropriate 
than  the  remedy  in  equity,  or  the  verdict  of  a  jury  is  indispensable 

4.  Gamp  v.  Boyd,  229  U.  S.  530,  33  diction  once  obtained,  see  Equixr,  voL 

S.  Ct.  785,  57  U.  S.  (L.  ed.)   1317;  10,  p.  370  et  seq. 

Leighton  v.  Young,  52  Fed.  439,  10  U.  5.  Johnson  v.  Black,  103  Va.  477,  49 

S.  App.  298,  3  C.  C.  A.  176, 18  L.R.A.  S.  E.  633, 106  A.  S.  E.  890,  68  L.E.A. 

366;  Dickinson  v.  Arkansas  City  Imp.  264. 

Co.,  77  Ark.  570,  92  S.  W.  21,  113  A.  6.  Alderson  v.  Cutting,  163  Cal.  503, 
8.  E.  170;  Bessemer  Irrigation  Ditch  126  Pac.  157,  Ann.  Cas.  1914A  1; 
Co.  V.  Woolley,  32  Colo.  437,  76  Pac.  American  Stay  Co,  v.  Delaney,  211 
1053, 105  A.  S.  E.  91;  People  v.  Tool,  Mass.  229,  97  N.  E.  911,  Ann.  Cas. 
35  Colo.  225,  86  Pac.  224,  229,  231, 117  1913B  509;  Lynch  v.  Metropolitan  El. 
A.  S.  E.  198,  6  L.E.A.(N.S.)  822;  Ey.  Co.,  129  N.  Y.  274,  29  N.  E.  315, 
Garden  City  Sand  Co.  v.  Southern  26  A.  S.  E.  523,  15  L.E.A.  287;  Mill- 
Fire  Brick,  etc.,  Co.,  260  111.  231,  103  er  v.  Edison  Electric  Illuminating  Co., 
N.  E.  207,  Ann.  Cas.  1914D  173;  Jack-  184  N.  Y,  17, 76  N.  E.  734,  6  Ann.  Cas. 
son  v.  Stevenson,  156  Mass.  496,  31  N.  146,  3  L.R.A.(N.S.)  1060;  Gause  v. 
E.  691,  32  A.  S.  R.  476;  State  v.  Mar-  Perkins,  56  N.  C.  177,  69  Am.  Dec. 
shall,  100  Miss.  626,  56  So.  792,  Ann.  728;  Bird  v.  Wiknington,  etc.,  B.  Co., 
Cas.  1914A  434;  Sherman  v.  Clark,  4  8  Rich.  £q.  (S.  C.)  46,  64  Am.  Dec. 
Nev.  138,  97  Am.  Dec.  516;  Lynch  v.  739. 

Metropolitan  El.  Ey.  Co.,  129  N.  Y.  Note:  27  A.  S.  E.  451,  727. 

274,  29  N.  E.  315,  26  A.  S.  E.  523  and  7.  Alderson  v.  Cutting,  163  Cal.  503, 

note,  15  L.E.A.  287;  Garvey  v.  Long  126   Pac.   157,   Ann.   Cas.   1914A    1; 

Island  E.  Co.,  159  N.  Y.  323,  54  N.  E.  I^Tich  v.  Metropolitan  El.  Ey.  Co.,  129 

57,  70  A.  S.  E,  550;  Bettman  v.  Har-  N.  Y.  274,  29  N.  E.  315,  26  A.  S.  R. 

ness,  42  W.  Va.  433,  26  S.  E.  271,  36  523,  15  L;E.A.  287. 

L.R.A.  566.  8.  Deepwater  E.  Co.  v.  Motter,  60 

Notes:  140  A.  S.  E.  62;  Ann.  Cas.  W.  Va.  55,  53  S.  E.  705,  116  A.  S.  R. 

1912A  804.  873  and  note. 

,ka  to  retention  generally  of  juris-  9.  Lodor  v.  McGovenn,  48  N.  J.  ESq. 
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to  the  relief  sought,  though  jurisdiction  has  been  entertained  for  one 
purpose,  it  may  be  declined,  or  if  retained  will  be  so  subject  to  a  trial 
at  law,  and  the  facts  of  each  case  must  determine  as  to  this.^*  Where, 
however,  jurisdiction  has  been  acquired  by  a  court  to  grant  this 
remedy  it  cannot  be  ousted  by  the  defendant's  committing,  pendente 
lite,  the  very  acts  to  prevent  which  the  suit  was  begun,  but  the  court 
will  retain  the  cause  for  the  purpose  of  affording  relief  to  the  com- 
plainant by  determining  the  amoimt  of  compensation  to  be  awarded 
to  him,  although  the  nature  and  measure  of  such  compensation  are 
precisely  the  same  as  he  would  otherwise  recover  as  damages  in  an 
action  at  law.** 

22.  Ancillary  Jurisdiction. — ^The  court,  in  the  exercise  of  its  power 
to  grant  injunctions,  may  issue  a  restraining  order  or  temporarj' 
injunction,  in  aid  of  or  as  ancillary  to  a  proceeding,**  as  for  instance 
to  a  quo  warranto  proceeding,**  or  to  an  action  for  specific  per- 
formance,** though  in  the  latter  case  it  is  held  that  an  injunction 
should  not  be  granted  when  the  specific  performance  is  denied.*'  And 
ancillary  relief  in  a  federal  circuit  court  by  way  of  injunction,  in  aid 
of  a  decree  in  a  suit  over  the  validity  of  state  taxation,  in  which 
jurisdiction  as  to  the  state  and  its  officers  had  been  acquired  as  the 
result  of  the  voluntary  action  of  the  state  in  submitting  its  rights 
to  judicial  determination,  is  not  forbidden  either  by  the  federal  con- 
stitution as  a  suit  against  a  state,  or  by  the  United  States  Revised 
Statutes  forbidding  the  granting  of  the  writ  by  any  court  of  the  , 
United  States,  to  stay  proceedings  in  any  state  court,  except  in  bank- 
ruptcy proceedings.** 

23.  Damages  as  Alternative  to  Injunction. — The  right  of  a  court 
of  equity  to  award  damages,  as  alternative  to  an  injunction  is  well 
recognized.*'  Decisions,  involving  this  power  appear,  however,  to  be 
confined  largely  to  those  wherein  corporations  have  attempted  to 
exercise  the  right  of  eminent  domain.*^    In  England  the  jurisdiction 

275,  22  Atl.  199,  27  A.   S.  R.  446;  ica,  251  Mo.  278,  158  S.  W.  640,  Ann. 

People  V.  Sturtevant,  9  N.  Y.  263,  59  Cas.  1915 A  247,  46  L.R.A.(N.S.)  955. 

Am.  Dec.  536.  And  see  Equity,  vol.  10,  p.  367.  , 

10.  Deepwater  R.  Co.  v.  Motter,  60       14.  Taylor  v.  Florida  East  Coast  R.  * 
W.  Va.  55,  53  S.  E.  705,  116  A.  S.  R.  Co.,  54  Fla.  635,  45  So.  574, 127  A.  S. 
873.  R.  155,  14  Ann.  Cas.  472,  16  L.R.A. 

11.  Wingert    v.    Hagerstown    First  (N.S.)  307. 

Nat.  Bank,  223  U.  S.  670,  32  S.  Ct.  391,  15.  Hazard  v.  Hope  Land  Co.  (R. 

56  U.  S.  (L.  ed.)   605;  Garden  City  I.)  69  Atl.  602,  18  L.R.A.(N.S.)  293. 

Sand  Co.  v.  Southern  Fire  Brick,  etc.,  16.  Gunter  v.  Atlantic  Coast  line  R. 

Co.,  260  Dl.  231,  103  N.  E.  207,  Ann.  Co.,  200  U.  S.  273,  26  S.  Ct.  252,  50  U. 

Cas.  1914D  173  and  note;  Lewis  v.  S.  (L.  ed.)  477. 

North  Kingston,  16  R.  I.  15,  11  Atl.  17.  Hart  v.  Seattle,  45  Wash.  300, 

173,  27  A.  S.  R.  724.  88  Pae.  205,  13  Ann.  Cas.  438. 

12.  Note:  38  L.R.A.(N.S.)  228.  18.  Note:  13  Ann.  Cas.  439. 

13.  State  ▼.  Assurance  Co.  of  Amw- 
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conferred  on  the  court  of  chancery  by  Lord  Caima'  Act,  permitting 
an  award  of  damages  in  lieu  of  an  injunction,  does  not  authorize  such 
an  award  in  a  case  where  no  wrongful  act  has  been  committed  by  the 
person  against  whom  the  injunction  was  sought;  and  where  an  action 
is  brought  for  relief  in  respect  of  a  threatened  injury,  and  no  actual 
wrong  has  been  committed  by  the  defendant,  damages  cannot  be 
awarded  in  substitution  for  the  injunction ;  ^*  nor  will  damages  be 
awarded,  in  lieu  of  an  injunction,  where  it  appears  that  the  defendant 
persisted,  after  notice,  or  after  suit  brought,  in  the  course  complained 
of  to  the  substantial  injury  of  the  complainant,  and  a  mandatory 
injunction  is  more  properly  the  relief  to  be  granted.'"  In  cases 
arising  under  this  act,  it  has  been  declared  that  it  is  a  good  working 
rule  tliat  they  may  be  given  in  substitution  for  an  injunction  in  cases 
where  there  axe  found  in  combination  the  four  following  require- 
ments; viz.,  where  the  injury  to  the  plaintiff's  legal  rights  is  (1) 
small,  (2)  capable  of  being  estimated  in  money,  (3)  can  be  adequately 
compensated  by  a  small  money  payment,  and  (4)  where  the  case  is 
one  in  which  it  would  be  oppressive  to  the  defendant  to  grant  an 
injunction.* 

VI.  Pleading  and  Pbactice 

In  Oeneral 

24.  Notice  to  Adverse  Party  Essential;  Service  of  Writ. — The 
ordinary  mode  of  obtaining  an  injunction  is  by  moving  after  notice 
to  the  defendant ;  *  a  reasonable  notice  being  generally  required.' 
This  is  essential  as  otherwise,  there  would  be  judgment  entered,  final 
in  its  character,  and  decisive  of  the  whole  question  before  the  court, 
without  citation  or  opportunity  offered  to  the  parties  interested  to 
resist  the  application.  To  proceed  without  notice  would  be  a  final 
adjudication  upon  and  a  deprivation  of  a  right,  without  due  process 
of  law.*  The  adverse  party  is  entitled  to  the  notice  that  he  may  have 
a  hearing,  and  a  preliminary  injunction  which  deprives  a  party  to 
the  suit  id  which  it  is  awarded  of  his  possession  of  property,  real  or 
\  personal,  under  good  title,  or  a  bona  fide  claim  of  tilie,  without  a 
hearing,  is  regarded  as  null  and  void,  the  awarding  thereof  being 
an  act  in  excess  of  the  jurisdiction  of  the  court.    On  the  other  hand, 

19.  Dreyfus  v.  Peruvian  Guano  Co.,   216,  72  L.  T.  N.  S.  34,  43  W.  R.  238, 
43  Ch.  D.  316,  62  L.  T.  N.  S.  518,  13   13  Eng.  Rul.  Cas.  78. 

Eng.  Rul.  Caa.  56.  2.  Allen  v.  Hawley,  6  Fla.  142,  63 

20.  Krehl  v.  BurreU,  7  Ch.  D.  551,   Am.  Dec.  198. 

47  L.  J.  Ch.  353,  38  L.  T.  N.  S.  407, 10  3.  New  York  v.  Connecticut,  4  Dall. 
Eng.  RuL  Cas.  307  and  note.  1, 1  U.  S.  (L.  ed.)  715. 

1.  Shelfer  v.  London  Electric  Light-       4.  Weaver  v.  Toney,  107  Ky.  419, 
ing  Co.,  ri895]  1  Ch.  287,  64  L.  J.  Ch,   54  S.  W.  732,  50  L.R.A.  105." 
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the  granting  of  a  preliminary  injunction,  without  notice,  merely 
restraining  the  use  of  the  property  of  a  party,  and  not  depriving  him 
of  its  possession,  on  a  bill  setting  up  colorable  ground  therefor,  lis 
held  not  to  be  bieyond  the  power  of  a  court  of  equity,  however  erro-'' 
neous  the  act  of  awarding  it  may  be.*  The  unauthorized  issuance, 
however,  of  a  restraining  order  without  notice  furnishes  no  reason 
for  refusing  a  temporary  injunction  after  a  fuU  hearing.  Nor  can 
the  propriety  of  making  a  restraining  order  without  notice  be  ques- 
tioned on  appeal,  where  no  ruling  was  ever  entered  on  a  motion  to 
dissolve.*  The  service  of  the  writ  also  may  in  some  cases  not  be 
essential  to  bind  a  party  as  where  he  has  actual  knowledge  of  its 
issuance,^  or  where  by  statute,  a  provision  exists  applicable  to  the 
particular  case,  though  ordinarily  proper  service  should  be  made  on 
the  party  against  whom  it  issues.* 

25.  Emergencies  Not  Requiring  Notice;  Ez  Parte  Orders. — An 
exception  as  to  notice  has  been  recognized  in  cases  of  emergency, 
provision  for  which  is  in  some  jurisdictions  made  by  statute,*  as 
for  instance  to  the  effect  that  an  injunction  may  be  granted  at  the 
time  of  issuing  the  summons  on  the  complaint  alone  if  it  makes  a 
proper  case.**  And,  under  some  statutes,  though  an  injunction  can- 
not be  granted  by  the  court  in  advance  of  the  filing-  of  the  petition, 
yet  the  judge  may,  at  the  time  that  he  sanctions  the  filing  of  the 
bill,  grant  instanter  a  restraining  order  against  the  party  complained 
of,  until  the  hearing  or  further  order  of  the  court ;  and  this  restraining 
order  has  the  force  of  an  injunction  until  rescinded.**  It  is  also 
an  ordinary  practice  to  grant  preliminary  injimctions  withdut  notice  ' 
in  some  jurisdictions,  sanctioned  by  statute,  and  in  vacation  as  well 
as  in  term.  The  exercise  of  the  power  given  to  judges  to  issue  injunc- 
tions in  vacation  is  ordinarily  governed  by  the. rules  that  control  the 
performance  of  the  same  function  in  term.  In  view  of  the  discretion- 
ary power  to  decide  whether  the  circumstances  in  any  case  render  it 
proper  to  dispense  with  notice,  an  improper  decision  of  that  question 
does  not  amount  to  more  than  a  mere  judicial  error.**  It  would  seem 
also,  that  notice  may  properly  be  dispensed  with  where  the  injury 

6.  Po^atan  Coal,  etc,  Co.  v.  Ritz,  A.  S.  B.  864. 
60  W.  Ya.  395,  56  S.  E.  257,  9  L.R.A.       Note:  Ann.  Cas.  1913E  462. 
(N.S.)  1225.  10.  Palkinbnrg  v.  Lucy,  35  Cal.  52, 

6.  Lenunon  t.  Guthrie  Center,  113  95  Am.  Dec.  76;  In  re  Sharp,  87  Kan. 
la.  36,  84  N.  W.'986,  86  A.  8.  R.  361.  504,  124  Pae.  532,  Ann.  Cas.  1913E 

7.  See  infra,  par.  171.  460  and  note. 

8.  Haring  v.  Eauffman,  13  N.  J.  Eq.  U.  Yonng  v.  Hamilton,  135  Qa. 
397,  78  Am.  Dec.  102;  Pamsworth  v.  339,  69  S.  E.  593,  Ann.  Cas.  1912 A 
Fowler,  J.  Swan   (Tenii.)   1,  55  Am.  144,  31  LJl.A.(N.S.)  1057. 

Dee.  718  and  note.  12.  Powhatan  Coal,  etc.,  Co.  v.  Ritz, 

9.  Weaver  v.  Toney,  107  Ky.  419,  54  60  W.  Va.  395,  56  S.  B.  257,  9  L.R.A. 
S.  W.  732,  50  L.R.A.  105;  Larsen  v.    (N.S.)  1226. 

Winder,  14  Wash.  109,  44  Pae.  123.  53 
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may  be  immediate  and  destructive  and  thus  irreparable,  or  where  it 
might  precipitate  the  act  sought  to  be  enjoined.**  Whether  such  a  sit- 
,uation  exists,  however,  as  will  warrant  this  proceeding,  is  a  question  to 
be  determined  by  the  court,  largely  as  a  matter  of  sound  discretion, 
having  in  view  all  the  circumstances  of  the  case.**  Ordinarily,  irre- 
parable injury  that  may  result  from  the  delay  requisite  to  the  giv- 
ing of  notice  for  an  injuncfion  will  not  be  sufficient  to  justify  the 
failure  to  give  notice,  when  there  is  no  excuse  for  not  filing  the 
suit  earlier,  while  there  was  time  to  give  the  notice.*'  And,  where  a 
statute  prohibits  the  granting  of  an  injunction  without  notice,  except 
in  cases  of  emergency,  if  an  injunction,  thus  granted,  is  not  within  the 
statutory  exception,  the  action  of  the  court  is  regarded  as  beyond  its 
jurisdiction  and  void.**  A  court  also  has  the  incidental  power  neces- 
sary to  preserve  the  full  and  free  exercise  of  its  judicial  functions,  and 
to  that  end  it  may,  in  appropriate  cases,  make  ex  parte  orders  without 
formally  instituting  an  action  to  secure  the  desired  relief.*' 

26.  Terms  and  Conditions. — The  court  may  and  in  fact  generally 
should  impose  terms  or  conditions  on  the  granting  of  an  injunction,*' 
or  on  its  continuance,**  having  in  view  the  protection  of  the  rights  of 
the  parties.  The  question  as  to  what  terms  may  be  imposed  is  a  mat- 
ter for  the  court  to  determine  in  the  exercise  of  a  sound  discretion, 
guided  by  the  apparent  equities  of  the  case.*"  It  may  be  proper  under 
some  circumstances  in  granting  an  injunction  to  impose  terms  to 
the  effect  that  the  complainant  be  restrained  from  doing  the  same  acts 
which  his  adversary  is  enjoined  from  doing.*    And  where  conditions 

13.  Ex  parte  Martin,  13  Ark.  198,  Macon,  etc.,  R.  Co.  v.  Gibson,  85  Ga.  1, 
58  Am.  Dec.  321;  Allen  v.  Hawley,  6  11  S.  E.  442,  21  A.  S.  R.  135;  Peerless 
ria.  142,  63  Am.  Dec.  198;  Seaboard  Pattern  Co.  v.  Gauntlett  Dry  Goods 
Air  Line  Ry.  v.  Southern  Inv.  Co.,  53  Co.,  171  Mich.  158, 136  N.  W.  1113,  42 
Fla.  832,  44  So.  351,  13  Ann.  Caa.  18.  L.R.A.(N.S.)  843;  Sternberg  v.  Wolff, 

Notes:  63  Am.  Dec.  214;  53  A.  S.  R.  56  N.  J.  Eq.  389,  39  All.  397,  67  A.  S. 

868.  •  R.  494, 39  L.R.A.  762;  Standard  Fash- 

14.  Carleton  v.  Rugg,  149  Mass.  550,  ion  Co.  v.  Siegel-Cooper  Co.,  157  N.  Y. 
22  N.  E.  55, 14  A.  S.  R.  446,  5  L.R.A.  60,  51  N.  E.  408,  68  A.  8.  R.  749,  43 
193;  Powhatan  Coal,  etc.,  Co.  v.  Ritz,  L.R.A.  854. 

60  W.  Va.  395,  56  S.  E.  257,  9  L.R.A.  19.  Meyers  v.  Block,  120  U.  S.  206, 

(N.S.)  1225.  7  S.  Ct.  525,  30  U.  S.  (L.  ed.)  642; 

15.  Weaver  v.  Toney,  107  Ky.  419,  Macon,  etc.,  R.  Co.  v.  Gibson,  85  Ga. 
54  S.  W.  732,  50  L.R.A,  105.  1, 11  S.  E.  442,  21  A.  S.  R.  135. 

16.  Larsen  v.  Winder,  14  Wash.  109,  20.  Meyers  v.  Block,  120  U.  S.  206, 
44  Pae.  123,  53  A.  S.  R.  864.  7  S.  Ct.  525,  30  U.  S.  (L.  ed.)   642; 

17.  In  re  Court  Room,  etc.,  148  Wis.  American  Circular  Loom  Co.  v.  Wil- 
109,  134  N.  W.  490,  Ann.  Cas.  1913B  son,  198  Mass.  182,  84  N.  E.  133,  126 
98  and  note.  A.  S.  R.  409;  Sternberg  v.  Wolff,  56 

18.  Walden  v.  Bodley,  14  Pet.  156,  N.  J.  Eq.  389,  39  Atl.  397,  6rA.  S.  R. 
10  U.  S.  (L.  ed.)  398;  RusseU  v.  Far-  494,  39  L.R.A.  762. 

ley,  105  U.  S.  433,  26  U.  S.  (L.  ed.)  1.  Sternberg  v.  Wolff,  56  N.  J.  Eq. 
1060;  Meyers  v.  Block,  120  U.  S.  206,  389,  39  Atl.  397,  67  A.  S.  R.  494,  39 
7  S.  Ct.  525,  30  U.  S.  (L.  ed.)   642;   L.R.A.  762. 
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remain  to  be  performed  by  both  parties  to  the  litigation,  an  injunc- 
tion should  not  be  granted  which  absolutely  binds  one  person  to  per- 
form his  part  of  the  conditions,  while  it  leaves  the  other  party  free. 
The  pt^y  in  whose  favor  the  injunction  is  granted  shoidd  first  be 
required  to  give  a  bond  that  he  will  perform  his  part  of  the  condi- 
tions.' Where,,  however,  a  case  has  been  fully  tried  on  its  merits, 
and  the  findings  of  fact  and  conclusions  of  law  form  the  basis  of  the 
final  judgment  that  should  be  entered,  it  is  error,  in  granting  a  per- 
manent injunction  as  prayed,  to  make  relief  conditioned  on  the 
filing  of  an  undertaking  that  if  on  appeal  judgment  is  awarded  the 
defendants,  the  plaintiff  will  pay  such  damages  as  they  have  sustained 
by  reason  of  the  injunction.  Such  a  condition  is  violative  of  a  con- 
stitutional provision  that  every  person  is  entitled  to  a  certain  remedy 
in  the  laws  for  all  injuries  or  wrongs  which  he  may  receive  in  his 
person,  property  or  character;  he  ought  to  obtain  justice  freely,  and 
without  being  obliged  to  purchase  it,  completely  and  without  denial, 
promptly  and  without  delay,  conformably  to  the  laws.* 

27.  Rehearings. — ^The  granting  of  a  rehearing  is  always  in  the 
sound  discretion  of  the  court  and,  therefore,  granting  or  refusing  it 
furnishes  no  ground  for  relief.*  Ordinarily  a  second  application  for 
injunction  should  only  be  granted  in  the  exercise  of  a  sound  dis- 
cretion, and  would  be  denied  unless  the  petition  set  up  facts  which 
were  unknown  at  the  time  of  the  first  application ;  but  this  rule  applies 
only  where  the  second  application  is  to  operate  on  the  same  act  sought 
to  be  enjoined  in  the  first  application.  So  an  amendment  and  second 
petition,  the  prayer  of  which*  was  to  enjoin  the  declaration  of  the 
result  of  an  election,  were  held  not  to  be  within  the  operation  of  the 
rule  where  the  first  petition  did  not  seek  to  enjoin  anything  further 
than  the  calling  of  an  election.'  Generally,  a  decree  dismissing  a 
bill  in  chancery  may  be  set  up  in  bar  of  a  second  bill ;  but  where  the 
bill  has  been  dismissed  on  the  ground  that  the  court  had  no  juris- 
diction, which  shows  that  the  merits  were  not  heard,  the  dismissal 
does  not  so  operate.' 

Partiet 

28.  General  Rales  and  Principles. — The  general  rule  of  equity 
pleading  that  all  persons  should  be  made  parties  plaintiffs  or  defend- 
ants, who  are  either  legally  or  beneficially  interested  in  the  subject 

2.  Macon,  etc,  R.  Co.  v.  Gibson,  85   Equttt,  voL  10,  p.  564. 

Ga.  1,  11  S.  E.  442,  21  A.  S.  R.  135.  5.  Tolbert  v.  Long,  134  Ga.  292,  67 

3.  Manitowoc    v.    Manitowoc,    etc.,  S.  B.  826,  137  A.  S.  R.  222. 
Traction  Co.,  145  Wis.  13,  129  N.  W.  6.  Walden  v.  Bodley,  14  Pet.  156, 
925,  140  A.  S.  R.  1056.  10  U.  S.  (L.  ed.)  398.    Aa  to  the  dis- 

4.  BufiSngton  v.  Harvey,  96  U.  S.  missal  of  a  suit  as  les  judicata,  see 
99,  24  U.  S.  (L.  ed.)  381.    See  also  Judgments. 
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matter  (uid  result  of  the  salt,  so  that  a  complete  decree  may  be  made 
between  them,  applies  to  bills  for  injunctions;  and  in  conformity 
therewith  it  is  the  established  practice  to  dismiss  the  plaintiff's  bill 
if  it  appears  that  to  grant  the  relief  prayed  for  would  injuriously  affeet 
persons  materially  interested  in  the  subject  matter  who  are  not  made 
parties  to  the  suit.  This  doctrine  is  founded  on  clear  reasons^  and 
may  be  enforced  by  the  court  sua  sponte,  though  not  raised  by  the 
pleadings  or  suggested  by  the  counsiel.'  Thus  the  owner  of  a  state 
or  county  warrant  is  a  necessary  party  to  a  suit  to  enjoin  its  payment, 
and  in  some  instances  the  courts,  deeming  him  an  indispensable 
party,  may  refuse  to  proceed  to  a  final  determination  of  sudi  a  suit 
until  he  is  brought  in,  although  the  parties  to  the  record  make  no 
objection  on  that  account,  or  even  consent  to  proceed  without  him.* 
When,  however,  it  appears  to  a  court  of  equity  that  a  case,  otherwise 
presenting  ground  for  its  action,  cannot  be  dealt  with  because  of  the 
absence  of  essential  parties,  it  is  usual  for  the  court,  while  sustaining 
the  objection,  to  grant  leave  to  the  complainant  to  amend  by  bring- 
ing in  such  parties,  unless  it  appears  that  they  are  beyond  the  juris- 
diction of  the  court,  or  that  joining  them  as  parties  would  defeat 
the  jurisdiction  of  the  court.*  In  determining  whether  an  application 
to  intervene  should  be  allowed,  the  averments  of  the  petition,  so  far 
as  the  same  are  well  pleaded,  must  be  taken  as  true.^** 

29.  Joinder. — Courts  of  equity  have  always  exercised  a  sound  dis- 
cretion in  determiniag  whether  parties  are  properly  joined  in  a  suit, 
with  the  object  of  the  most  efficient  administration  of  justice.**  The 
joinder  therefore  as  complainants  of  persons  who  suffer  special  injury 
by  reason  of  the  proximity  of  their  properties  to  a  nuisance  which  it 
is  sought  to  restrain  is  proper."  In  a  similar  manner  owners  of 
separate  parcels  of  real  property  may  unite  in  a  suit  to  enjoin  the 
repairing  or  rebuilding  of  a  \5jp0den  building  within  the  fire  limits 
of  a  municipality,  whereby  their  property  will  be  diminished  in  value, 
and  subjected  to  increased  danger  of  destruction  by  fire.  Their 
common  danger  and  common  interest  in  the  relief  sought  authorize 
them  to  join  in  one  action.**    The  courts  also  show  greater  liberality 

7.  Minnesota  v.  Northern  Sectirities  10.  Wood  v.  Denver  City  Water 
Co.,  184  U.  S.  199,  22  S.  Ct.  308,  46  Works  Co.,  20  Colo.  253,  38  Pac.  239, 
IT.  S.  (L.  ed.)  499;  Orafton  v.  Holt,  46  A.  S.  R.  288  and  note. 

58  W.  Va.  182,  52  S.  E.  21,  6  Ann.  11.  Eowbotham  v.  Jones,  47  N.  J. 
Cas.  403.    See  also  Pabtibs.  Eq.  37,  20  AtL  731,  48  N.  J.  Eq.  311, 

8.  Stote  V.  Metschan,  32  Ore.  372,  24  Atl.  131,  19  LJI.A.  663. 

46  Pac  791,  53  Pac  1071,  41  L.BJL  12.  Rider  v.  Clarkson,  77  N.  J.  Bq. 

692.  469,  78  AtL  676, 140  A.  S.  R.  614. 

9.  Minnesota  t.  Northern  Securities  13.  Mt.  Vernon  First  Nat.  Bank  t. 
Co.,  184  U.  S.  199,  22  8.  Ct  308,  46  Sarlls,  129  Ind.  201,  28  N.  E.  434,  28 
U.  8.  (L.  ed.)  489.  A.  S.  R.  186. 13  L.R.A.  481. 
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in  allowing  the  joining  of  tortfeasors  in  suitd  to  restrain  thdr  wrong- 
ful acts,  than  in  actions  for  damages.** 

30.  Some  Acting  in  Behalf  of  AIL — ^It  is  only  where  the  injnry  is 
general  and  public  in  its  effects,  and  no  private  right  is  violated,  in 
contradistinction  to  the  rights  of  the  rest  of  the  public,  that  individuals 
are  precluded  from  bringing  private  suits  for  the  violation  of  their 
individual  rights.*'  It  has  long  been  settled  that  a  private  aitiben 
may  maintain  an  action  for  a  public  wrong  if  he  suffers  an  injury 
peculiar  to  himself,  and  not  sustained  by  the  public  in  general.** 
Thus,  a  citizen  may,  in.  his  own  behalf  and  that  of  all  other  taxpayers, 
maintain  a  suit  in  the  nature  of  a  bill  in  equity  to  enjoin  the  govern- 
ing body  of  a  municipal  corporation  from  acting  in  excess  or  in 
violation  of  the  powers  conferred  on  it  by  law  so  as  to  cause  a  resulting 
injury  to  taxpayers.*^  So  property  holders  and  taxpayers  are  proper 
pturties,  in  a  proceeding  to  enjoin  the  performance  by  public  author- 
ities of  a  municipality  of  a  contract  for  street  grading  and  paving, 
where  such  contract  is  illegal  because  entered  into  without  sufficient 
advertisement.**  Similarly,  where  a  statute  amending  a  railroad 
charter  provides  that  the  road  shall  run  in  and  through  the  corporate 
limits  of  a  town,  on  certain  conditions,  the  citizens  of  the  town,  on 
offering  to  comply  with  their  part  of  the  conditions,  have,  as  a  class, 
such  special  and  particular  interest  in  the  matter  involved  as  will 
support  an  application  for  an  injunction  to  protect  that  interest. 
Such  interest  being  common  to  all  of  such  class  as  a  community,  and 
it  being  composed  of  numerous  individuals,  some  may  sue  in  behalf 
of  all.**  In  the  same  way  persons  belonging  to  a  voluntary  society, 
and  having  a  common  interest,  may  sue  in  behalf  of  themselves  and 
others  having  the  like  interest  as  part  of  the  same  society  for  purposes 
common  to  all  and  beneficial  to  all.** 

31.  Misjoinder;  Want  of  Parties;  Want  of  Capacity. — An  objection 
on  the  ground  of  misjoinder  of  parties  which,  it  is  said,  will  not  of 
itself  be  permitted- to  stand  in  the  way  of  an  order  for  an  injunction,* 
should  not  be  taken  for  the  first  time  on  appeal.'    As  a  general  rule 

14.  Note:  40  L.R.A.(N.S.)  110.  19.  Macon,  etc.,  B.  Co.  v.  Gibson,  86 

16,  Mt.  Vernon  First  Nat.  Bank  v.  Ga.  1,  11  S.  E.  442,  21  A.  S.  B.  135. 

Sarlls,  129  Ind.  201,  28  N.  E.  434,  28  And  see  Railboadb. 

A.  S.  R.  185,  13  L.Rj4..  481.  20.  Beatty  v.  Kurtz,  2  Pet.  566,  7 

16.  People's  Gas  Co.  v.  Tyner,  131  U.  S.  (L.  ed.)  521.  And  see  MimiAL 
Ind.  277,  31  N.  E.  59,  31  A.  S.  R.  433,  Benbsfit  SocurriBs;  Soomrns  and 
16  L.R.A.  443.     See  generally,  Nui-  Clubs. 

SAMCES.  1.  Hinchman  v.  Paterson  Horse  R. 

17.  Merrimon  v.  Southern  Pav.,  etc.,  Co.,  17  N.  J.  Eq.  75,  86  Am.  Deo.  252. 
Co.,  142  N.  C,  539,  55  S.  E.  366,  8  2.  Ohio  OU  Co.  v.  Daughetee,  240 
L.R.A.(N.S.)  574.  See  also  Mdnici-  111.  361,  88  N.  E.  818,  36  LJl.A.(N.S.) 
PAL  Corporations;  Taxation.  1108.     See  also  Apf«al  anb  Ebbob, 

18.  Bennett  v.  Baltimore,  106  Md.  vol.  2,  p.  85. 
484,  68  Atl.  14,  14  Ann.  Cas.  419. 
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this  objection  should  be  raised  either  by  demurrer '  or  by  answer.* 
A  bill  is  demurrable  for  misjoinder,  where  parties  complain  jointly 
for  relief  on  claims  that  are  distinct  and  individual.'  Whei-e,  how- 
ever, a  statute  provides  that  a  demurrer  shall  be  disregarded  unless 
it  distinctly  specifies  the  ground  of  objection,  a  demurrer,  which 
merely  states  that  there  is  a  defect  of  parties  plaintiff  and  defendant, 
is  insufficient.*  An  objection  on  the  ground  of  wrongful  parties 
when  taken  by  plea  or  answer,  should  also  give  the  names  of  the 
necessary  parties  when  this  can  be  done,  and  especially  where  it  is 
peculiarly  within  the  knowledge  of  the  defendants.'  It  may  also 
happen  that  a  bill  is  objectionable,  because  of  a  want  of  capacity  on 
the  part  of  the  complainant.  Where  this  is  the  case  it  is  held  that 
the  objection  will  not  be  considered,  when  raised  for  the  first  time 
in  the  appellate  court.* 

Pleading 

32.  Facts  Must  Be  Stated. — A  bill  in  equity  for  an  injunction 
should  contain  a  sufficiently  certain  statement  of  the  essential  ultimate 
facts  on  which  the  complainant  rests  his  claim  for  relief ; '  facts 
sufficient  to  bring  the  case  within  the  recognized  principles  of  equi- 
table jurisdiction.*"    It  should  set  forth  a  case  of  probable  right,  and 

8.  Hinchman  v.  Paterson  Horse  R.  Co.,  54  Fla.  635,  45  So.  574, 127  A.  S. 

Co..  17  N.  J.  Eq.  75,  86  Am.  Dec.  252  R.  155,  14  Ann.  Cas.  472,  16  L.R.A. 

arid  note.    See  Equity,  vol.  10,  p.  469.  (N.S.)  307;  Bellevue  v.  Daly,  14  Idaho 

4.  Ohio  Oil  Co.  v.  Daughetee,  240  545,  94  Pac.  1036,  125  A.  S.  R.  179 
111.  361,  88  N.  E.  818,  36  L.R.A.(N.S.)  14  Ann.  Cas.  1136,  15  L.R.A.(N.S.) 
1108.  992;  Lloyd  v.  Brewster,  4  Paige  (N. 

5.  Hinchman  v.  Paterson  Horse  R.  Y.)  537,  27  Am.  Dec.  88;  State  v. 
Co.,  17  N.  J.  Eq.  75,  86  Am.  Dec.  252.  Thorson,  9  S.  D.  149,  68  N.  W.  202,  33 

6.  State  V.  Metschan,  32  Ore.  372,  46  L.R.A.  582;  Harvey  v.  Ryan,  59  W. 
Pac.  791,  53  Pac.  1071,  41  L.R.A.  692.  Va.  134,  53  S.  E.  7,  115  A.  S.  R.  897, 

7.  Case  v.  Minot,  158  Mass.  577,  33  7  L.R~A..(N.S.)  445;  Janesville  v.  Car- 
N.  E.  700,  22  L.R.A.  536.  As  to  de-  penter,  77  Wis.  288,  46  N.  W.  128,  20 
murrer    in     equity     proceedings     on  A.  S.  R.  123,  8  L.R.A.  808. 

ground  of  want  of  parties,  see  Equity,  Notes:  97  Am.  Dec.  526;  21  A.  S. 
vol.  10,  p.  469.  R.  149;  70  A.  S.  R.  907;  J03  A.  S.  R. 

8.  Franklin  Union  No.  4  v.  People,  503. 

220  111.  355,  77  N.  E.  176, 110  A.  S.  R.  See  also.  Equity,  vol.  10,  p.  413; 

248,  4  L.R.A.(N.S.)  1001.  Pleading. 

9.  St.  Louis  V.  Knapp,  etc.,  Co.,  104  10.  De  Witt  v.  Hays,  2  Cal.  463,  56 
U.  S.  658,  26  U.  S.  (L.  ed.)  883;  Shel-  Am.  Dec.  352;  Minturn  v.  Hays,  2 
ton  V.  Platt,  139  U.  S.  591,  11  S.  Ct.  Cal.  590,  56  Am.  Dec.  366;  Mills  v. 
646,  35  U.  S.  (L.  ed.)  273;  Louisville,  Lumpkin,  1  Ga.  511,  44  Am.  Dec.  677; 
etc.,  R.  Co.  V.  Garrett,  231  U.  S.  298,  Thomas  v.  Musical  Mut.  Protective 
34  S.  Gt  48,  58  U.  S.  (L.  ed.)  229;  Union,  121  N.  Y.  45,  24  N.  E.  24,  8 
Seaton  Mountain  Electric  Light,  etc.,  L.R.A.  175 ;  Moore  v.  Hallidav,  43  Ore. 
Co.  v.  Idaho  Springs  Inv.  Co.,  49  Colo.  243,  72  Pac.  801,  99  A.  S.  R.'  724. 
122,  111  Pac.  834,   33  L.R.A.(N.S.)  Note:  91  Am.  Dec.  757. 

1078;  Taylor  v.  Florida  East  Coast  R. 
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a  probable  danger  that  the  right  would  be  defeated  without  the 
interposition  of  the  court.  It  is  not  enough  that  a  complainant  shall 
allege  in  his  bill  that  the  injury  will  occur  to  himself  or  property, 
but  he  must  show  facts  to  enable  the  court  to  judge  if  the  injury  will 
be  of  the  character  stated.**  It  is,  therefore,  essential  that  a  full  and 
candid  disclosure  of  the  facts  should  be  made  and  if  the  case  of  com- 
plainant shows  that  this  has  not  been  done,  or  if  it  shows  a  conceal- 
ment of  facts  which  would,  if  stated,  materially  affect  th6  conscience 
of  the  court,  the  chancellor  may  properly  refuse  an  injunction;** 
and  likewise  to  authorize  an  injunction  the  complaint  must  state  suffi- 
cient to  justify  the  granting  of  such  relief,  and  aver  facts  from  which 
the  conclusion  can  be  drawn  that  the  plaintiff  has  no  plain,  speedy  or 
adequate  remedy  at  law.**  Ordinarily,  general  certainty  will  satisfy 
the  requirement,  it  not  being  necessary  to  aver  all  the  circumstances, 
which  may  be  proved  in  support  of  the  general  statement  or  charge 
in  the  bill.**  But  the  chancellor  is  not  bound  to  grant  an  injunction 
on  an  allegation  that  a  certain  fact  is  matter  of  record,  unless  the 
allegation  is  sustained  by  the  record,  though  it  is  not  denied  by  the 
answer  of  the  defendant  who  states  that  he  does  not  know  the  fact.*' 
Matters  of  proof  which  are  not  necessarily  elements  of  an  injury 
complained  of  but  go  rather  to  its  character  and  extent  need  not  be 
alleged.*'  But,  although  a  complaint  should  not  contain  unnecessary 
allegations  yet,  if  it  in  fact  does,  a  motion  to  expunge  will  be  denied, 
where  the  matter  alleged  is  not  irrelevant  and  tends  more  fully  to 
state  the  plaintiff's  claim.*'  The«e  principles  apply  when  the  state, 
as  a  plaintiff,  invokes  the  aid  of  a  court  of  equity  by  way  of  injunction, 
it  not  being  exempt  from  the  rules  applicable  to  ordinary  suitors, 
and  it  must  therefore  establish  a  case  of  equitable  cognizance  and  a 
right  to  the  relief  demanded.** 

11.  Pensacola,  etc.,  R.  Co.  v.  Spratt,  Boston,  etc.,  R.  Co.  v.  Sullivan,  177 
12  Fla.  26,  91  Am.  Dec.  747;  H.  W.  Mass.  230,  58  N.  E.  689,  83  A.  S.  R. 
Metealf  Co.  v.  Martin,  54  Fla.  531,  45  275. 

So.  463,  127  A.  S.  R.  149;  Hahi  v.       15.  Gardner  v.  Kersey,  39  Ga.  664, 

Sugo,  169  N.  Y.  109,  62  N.  E.  135,  88  99  Am.  Dec.  484. 

A.  S.  R.  539,  61  L.R.A.  226.  16.  Chesapeake,  etc..  Telephone  Co. 

12.  ReddaU  v.  Bryan,  14  Md.  444,  v.  Mackenzie,  74  Md.  36,  21  Atl'.  690, 
74  Am.  Dec.  550;  Shoemaker  y.  Na-  28  A.  S.  R.  219.  See  also  Eqxjity,  vol. 
tional  Mechanics'  Bank,  31  Md.  396,  10,  p.  413. 

100  Am.  Dec.  73.  17.  Bitello  v.  Lipson,  80  Conn.  497, 

13.  Shelton  v.  Piatt,  139  U.  S.  591,  69  Atl.  21, 125  A.  S.  R.  126,  16  L.R.A. 
11  S.  Ct.  646,  35  U.  S.  (L.  ed.)  273;    (N.S.)  193. 

Eisenhaner  v.  Quinn,  36  Mont.  368,  93  18.  State  v.  Pennoyer,  26  Ore.  205, 

Pac.  38,  122  A.  S.  R.  370,  14  LJI.A.  37  Pae.  906,  41  Pac.  1104,  25  L-E-A. 

(N.S.)   435.  862;  State  v.  Lord,  28  Ore.  498,  »» 

14.  St  Louis  V.  Kn&pp,  etc.,  Co.,  Pac.  471,  31  L.R.A.  473. 
104  U.  S.  658,  26  U.  S.  (L.  ed.)  883; 
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33.  Opinions  or  Conclusions;  Averment  of  Irreparable  Injury. — 
The  general  rule  of  equity  pleading  that  a  statement  of  mere  con- 
clusions or  opinions  of  the  pleader  is  not  sufficient  to  authorize  equi- 
table interposition,**  applies  in  the  case  of  a  bill  for  an  injunction.** 
The  rule  that  the  facts  must  be  alleged  is  frequently  called  into 
action  in  those  cases  where  an  injunction  is  sought  on  the  ground  of 
irreparable  injury  to  the  complainant.  In  these  cases  the  bill  of 
complaint  should  allege  facts  to  enable  the  court  to  determine  whether 
the  injury  will  be  irreparable.  A  mere  general  allegation  that  it  will 
be  of  such  a  character  is  not  sufficient.*  An  exception,  however,  to 
the  rule  requiring  a  statement  of  the  facts  where  irreparable  injury 
is  alleged  seems  to  be  reco^ized  in  some  instances,  as  in  the  case  of 
mines  in  which  the  statement  of  the  injury  is  regarded  as  sufficient, 
where  an  ^junction  is  sought  for  the  purpose  of  restraining  a  party 
from  removing  the  minerals.  In  such  a  case  there  is  a  taking  away 
of  the  very  substance  of  the  estate  and  an  inability  to  estimate  with 
any  degree  of  certainty  the  amount  of  injury  done.* 

34.  Sufficiency  of  Bill  Generally. — If  a  complaint  states  any  cause 
of  action  that  will  put  the  defendant  on  his  defense  of  the  alleged, 
wrongful  act,  it  is  not  subject  to  demurrer.*    It  is  sufficient  if,  on  any 
state  of  proof  which  its  allegations  justify,  the  court  can,  in  the 
reasonable  exercise  of  judicial  discretion,  grant  an  injunction.*    Nor 

19.  See  Equity,  vol.  10,  p.  415.  770  and  note;  State  v.  Wood,  155  Mo. 

20.  Louisville,  etc.,  R.  Co.  v.  Gar-  425,  56  S.  W.  474,  48  L.EA.  596  j 
rett,  231  U.  S.  298,  34  S.  Ct.  48,  58  U.  Welton  v.  Dickson,  38  Neb.  767,  57  N. 
S.  (L.  ed.)  229;  Mordhurst  v.  Ft.  W.  559,  41  A.  S.  R.  771,  22  L.RA. 
Wayne,  etc..  Traction  Co.,  163  Ind.  496;  Cause  v.  Perkins,  56  N.  C.  177, 
268,  71  N.  E.  642,  106  A.  S.  R.  222,  2  69  Am.  Dec.  728;  State  v.  Thorson,  9 
Ann.  Cas.  967,  66  L.R.A.  105.  S.  D.  149,  68  N.  W.  202,  33  L.R.A. 

1.  Shelton  v.  Piatt,  139  U.  S.  591,  582;  McGregor  v.  Silver  King  Min. 
11  S.  Ct.  646,  35  U.  S.  (L.  ed.)  273;  Co.,  14  Utah  47,  45  Pac.  1091,  60  A. 
Cruiekshank  v.  Bidwell,  176  U.  S.  73,  S.  R.  883;  Pence  v.  Carney,  58  W.  Va. 
20  S.  Ct.  280,  44  U.  S.  (L.  ed.)  377;  296,  52  S.  E.  702, 112  A.  S.  R.  963,  6 
De  Witt  V.  Hays,  2  Cal.  463,  56  Am.  L.R.A.(N.S.)  266. 
Dec.  352;  Merced  Min.  Co.  v.  Fremont,  Notes:  1  A.  S.  R.  378;  27  A.  S.  R. 
7  Cal.  317,  68  Am.  Dec.  262;  Mead  v.  727;  11  L.R.A.  207;  28  L.R.A.  467. 
Stirling,  62  Conn.  586,  27  Atl.  591,  23  2.  Merced  Min.  Co.  v.  Fremont,  7 
L.R.A.  227;  Indian  River  Steamboat  Cal.  317,  68  Am.  Dec.  262.  And  see 
Co.  V.  East  Coast  Transp.  Co.,  28  Fla.  Mikes. 

387,  10  So.  480,  29  A.  S.  R.  258  and  3.  Sand  Point  v.  Doyle,  11  Idaho 
note;  H.  W.  Metcalf  Co.  v.  Martin,  54  642,  83  Pac.  598,  4  L.R.A. (N.S.)  810. 
Fla.  531,  45  So.  463, 127  A.  S.  R.  149  4.  New  York,  etc.,  R.  Co.  v.  Scovill, 
and  note;  Fort  Clark  Horse  R.  Co.  v.  71  Conn.  136,  41  Atl.  246,  71  A.  S.  R. 
Anderson,  108  111.  64,  48  Am.  Rep.  159,  42  L.R.A.  157;  People's  Gas  Co. 
545;  Poyer  v.  Des  Plaines,  123  lU.  Ill,  v.  Tyner,  131  Ind.  277,  31  N.  E.  59,  31 
13  N.  E.  819,  5  A.  S.  R.  494;  White  v.  A.  S.  R.  433,  16  L.R.A.  443;  Grant- 
Flannigain,  1  Md.  525,  54  Am.  Dec.  ham  v.  Gibson,  41  Wash.  125,  83  Pac. 
668  and  note;  Schurmeier  v.  St.  Paul,  14,  111  A.  S.  E.  1003,  3  L.R.A.(N.S.> 
etc.,  R.  Co.,  8  Minn.  113,  83  Am.  Dec.   447. 
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is  it  subject  to  a  demurrer  for  the  reason  that  it  seeks  to  recover  more 
or  other  relief  than  that  to  which  plaintiff  is  entitled  where  it  other- 
wise states  a  cause  of  action.*  Courts  of  equity,  however,  never 
interfere  by  way  of  injunction  unless  the  plaintiff  has  made  out  a 
clear  case,  and  if  he  has  in  his  possession  papers  or  instruments  of 
writing  on  which  his  equities  rest,  such  papers  or  instruments  must 
be  filed  in  support  of  his  bill.* 

35.  Objections  to  Sufficiency  of  Bill;  Demurrer. — ^Defects  which  are 
apparent  on  the  face  of  a  bill  and  operate  to  defeat  the  complainant's 
right  to  relief  may  be  taken  advantage  of  by  demurrer,  either  general, 
special  or  ore  tenus.'  Thus  it  is  said  to  be  of  the  essence  of  the  applica- 
tion, that  it  has  been  made  within  proper  time,  and  when  it  is  shown 
on  the  face  of  the  complaint  that  there  has  been  unreasonable  delay, 
advantage  may  be  taken  of  that  infirmity  in  the  application  by  de- 
murrer.* And  the  objection  by  general  demurrer  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
goes,  not  only  to  the  sufficiency  of  the  allegations  of  the  pleading,  but 
also  to  their  suflBciency,  taken  as  a  whole,  to  justify  a  recovery.*  By 
statute,  in  some  jurisdictions,  the  failure  to  demur  to  a  complaint 
does  not  waive  the  right  to  object  to  it,  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.**  And  where 
the  remedy  by  injunction  from  a  court  of  law  is  conferred  by  statute, 
and  the  actions  in  which  it  may  issue  9j:e  specified  by  the  statute, 
which  also  provides  that  the  defendant  may  demur  to  so  much  of 
the  plaintiff's  declaration  as  claims  such  writ,  and  such  demurrer 
shall  raise  the  question  whether  the  facts  stated  as  the  ground  of 
such  claim  disclose  any  such  legal  duty  as  that  so  sought  to  be 
enforced,  but  shall  be  subject  to  all  rules  governing  general  demur- 
rers at  law,  both  as  to  the  proceedings  thereon  and  thereafter,  the 
demurrer  thus  provided  for  is  a  special  one.** 

36.  Verification. — The  issuance  of  an  injunction  on  an  unsworn 
bill  is  sometimes  authorized  by  statute,**  but  the  general  rule  is  that 
the  bill  must  be  sworn  to.**  An  affidavit  in  support  of  an  application 
for  an  injunction  must  be  direct  and  positive;  one  made  on  info'rma-' 

6.  UpdegrafE  v.  Lucas,  76  Kan.  456,  10.  Moore  v.  Halliday,  43  Ore.  243, 

93  Pac.  630,  94  Pac.  121, 13  Ann.  Gas.  72  Pae.  801,  99  A.  8.  H.  724. 

860.  11.  Chesapeake,   etc.,    Co.   v.   Mac- 

6.  Washington   County  Water  Co,  kenzie,  74  Md.  36,  21  Atl.  690,  28  A. 
V.  Hagerstown,  116  Md.  497,  82  Atl.  S.  R.  219. 

826,  Ann.  Gas.  1913G  1022.  12.  State  v.  MarshaU,  100  Miss.  626, 

7.  See  Equitt,  vol.  10,  p.  464  et  56  So.  792,  Ann.  Gas.  1914A  434. 
seq.  13.  Black  v.  Henry  Q.  Allen  Co.,  42 

8.  Logansport  v.  Uhl,  99  Ind.  531,  Fed.  618,  9  L.R.A.  433;  Hartingh  v. 
50  Am.  Rep.  109.  Bay  Circuit  Judge,  176  Mich.  289,  142 

9.  Basting  v.  Minneapolis,  112  Minn.  N.  W.  585,  Ann.  Gas.  1915B  520.    And 
306, 127  N.  W.  1131, 140  A.  S.  B.  490.  see  Equitt,  vol.  10,  p.  42a 
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tion  and  belief  is  held  to  be  insufficient.**  The  words,  "I  swear  that 
all  the  facts  contained  in  the  foregoing  petition  are  true,"  are  regarded 
as  sufficient.**  A  bill  also  is  held  to  be  sufficient  which  alleges  that 
the  petitioner  "is  informed  and  verily  believes,  and  therefore  avers," 
this  being  regarded  as  a  direct  and  positive  averment.**  A  bill  for 
injunction  is  properly  verified  by  the  solicitor  for  complainant  who 
swears  that  the  allegations  contained  in  the  bill  are  true,  his  affidavit 
being  positive  and  direct  to  all  the  allegations.*'  Even  in  such  a 
case,  however,  it  is  held  essential  for  the  verification  to  show  that 
the  affiant  inew  the  contents  of  the  bill.**  That  the  jurat  to  a  bill 
for  an  injunction  is  insufficient  to  sustain  a  temporary  one  does  not, 
however,^  require  the  dismissal  of  the  bill  if  there  is  sufficient  equity 
in  it  to  justify  its  retention  for  a  hearing.*' 

37.  Answer. — In  the  case  of  an  injunction  bill,  filed  on  the  oath 
of  the  complainant  an  answer  in  all  cases  according  to  the  course  and 
practice  of  courts  of  chancery,  must  be  sworn  to,  unless  dispensed 
with  by  order  of  the 'court  under  special  circumstances.*"  Denials  of 
averments  of  a  bill  on  which  the  right  to  injunctive  relief  is  based 
do  not,  however,  necessarily  demand  the  refusal  of  the  writ,  and  they 
may  be  disregarded  when  the  respondent  does  not  assert  a  right  to 
commit  the  acts  sought  to  be  enjoined.*  And  although  some  of  the 
facts  stated  in  the  bill  are  denied  by  affidavits  presented  on  behalf 
of  the  defendant,  the  court  may,  nevertheless,  grant  a  preliminary 
injunction,  if  the  questions  of  fact  raised  are  purely  for  the  con- 
sideration of  the  court.'  The  rule  that  a  temporary  injunction  will 
not  issue  if  an  answer  is  filed  denying  the  equities  of  the  complaint, 
.seems  to  have  arisen  where  the  practice  prevailed  of  granting  or 
dissolving  temporary  injunctions  solely  on  the  bill  and  answer.  The 
injunction  thus  depending  on  the  pleadings,  its  issuance  would  be 
governed  largely  by  rules  of  pleading.  But  where,  by  statute,  the 
basis  of  the  writ  is  an  affidavit,  the  due  issuance  of  the  injunction 
depends  on  proof  of  facts.*  In  an  application  for  injunction  after 
answer  filed,  every  matter  in  the  bill  which  the  defendant  has  failed 
to  answer,  which  he  could  have  answered  directly,  is  to  be  presumed 

14.  Note:  18  Ann.  Cas.  819.  8  U.  S.  (L.  ed.)  60. 

15.  Speyrer  v.  Miller,  108  La.  204,  1.  People  v.  Tool,  35  Colo.  225,  86 
32  So.  524,  61  L.R.A.  781.  Pac.    224,    229,   231,    117    A.    S.    R. 

16.  Wells  V.  Bridgeport  Hydraulic  198,  6  L.R.A.(N.8.)  822. 

Co.,  30  Conn.  316,  79  Am.  Dec.  250.  2.  Hathom  v.  Natural  Carbonic  Gas 

17.  Seaboard  Air  Line  Ry.  v.  South-  Co.,  194  N.  Y.  326,  87  N.  E.  504,  128 
em  Invest.  Co.,  53  Fla.  832,  44  So.  351,  A.  S.  R.  555,  16  Ann.  Cas.  989,  23 
13  Ann.  Cas.  18.  L.R.A.(N.S.)  436. 

18.  Note:  18  Ann.  Cas.  819.  3.  Ekeberg   v.  Mackay,   114  Minn. 

19.  Wormley  v.  Wormley,  207  lU.  501,  131  N.  W.  787,  Ann.  Cas.  1912C 
411,  69  N.  E.  865,  3  L.R.A.(N.S.)  48L  568,  35  L.R.A.{N.S.)  909. 

20.  Union  Bank  v.  Geary,  5  Pet.  99, 
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against  him ;  and  the  court  will  consider  only  those  parts  which  are 
responsive  to  the  bill.  And  it  is  also  held  that  adjudications  as  to 
motions  to  dissolve  injunctions  are  to  be  taken  as  authority  in  cases 
of  applications  for  injunctions  after  answer,  as  no  substantial  dif- 
ference exists  between  them.*  By  an  admission,  also,  that  the  allega- 
tions of  the  petition  are  true,  a  principal  reason  for  not  granting  an 
injunction  before  final  hearing  is  eliminated.'  On  the  other  hand 
where  it  is  apparent  from  the  bill  for  an  injunction  that  there  is  no 
ground  for  relief,  the  bill  may  be  dismissed  at  the  hearing  for  the' 
preliminary  injunction  without  requiring  the  defendant  to  answer.* 

38.  Cross  Bills. — ^Though  a  complsdnt  may  state  no  grounds  for 
the  exercise  of  equity  jurisdiction  yet,  if  the  cross  complaint  of  the 
defendants  states  a  cause  of  action  clearly  cognizable  in  equity,  defects 
in  jurisdiction  are  thus  supplied  and  the  complaint  should  not  be 
dismissed.'  Thus  in  a  proceeding  to  establish  the  right  to  an  injunc- 
tion against  the  commission  of  injurious  acts,  it  is  necessary  to  aver 
an  intention  on  the  part  of  the  defendant  to  continue  them,  and  a 
reasonable  ground  to  apprehend  that  he  will  do  so,  but  this  is 
suificiently  shown  by  a  cross-complaint  averring  that  the  defendant 
refused  to  desist  from,  and  threatened  to  continue,  such  acts,  especially 
if  it  is  admitted  that  such  averments  are  true,  and  in  the  absence 
of  a  special  demurrer  for  uncertainty  in  the  allegation  of  intent.* 
A  cross  bill  by  one  heir  against  the  other  heirs  and  the  administrator, 
showing  division  and  settlement  of  the  estate  after  all  the  heirs  were 
of  age,  and  that  there  were  no  debts,  is  also  held  to  be  a  proper  pro- 
ceeding where  it  is  sought  to  enjoin  the  granting  of  letters  of 
administration.* 

Appeals 

39.  In  General. — The  general  rules  and  principles  governing 
appeals  and  appellate  practice  are  treated  in  another  place."  In 
order  that  an  order  or  decree  granting  or  refusing  an  injunction 
may  be  reviewed  on  appeal  it  is  essential  that  it  should  have  the 
quality  of  finality  as  in  other  cases.*^    It  is  quite  plain  that  a  decree 

4.  Yonge  v.  MoCormick,  6  Fla.  368,  9.  Turk  v.  Turk,  3  Ga.  422,  46  Am. 
63  Am.  Dec.  214.  Dec.  434. 

5.  Carleton  v.  Bugg,  149  Mass.  550,  10.  See  Appeal  and  Eebob,  vol.  2, 
149  N.  E.  550,  22  N.  E.  55,  14  A.  S.  p.  18. 

E.  446, 15  L.R.A.  193.  11.  Paducah     v.     East     Tennessee 

6.  Sanls  v.  Freeman,  24  Fla.  209,  4  Teleph.  Co.,  229  U.  S.  476,  33  S.  Ct. 
So.  525, 12  A.  S.  E.  190.  816,  57  U.  S.   (L.  ed.)  1286;  Vicks- 

7.  Dickinson  v.  Arkansas  City  Imp.  bui^,  etc.,  R.  Co.  ▼.  Webster  Sand,  etc., 
Co.,  77  Ark.  570,  92  S.  W.  21,  113  A.  Co.,  132  La.  1051,  62  So.  140,  47 
8.  R.  170.  L.R.A.(N.S.)    1155;    Ft.   Worth   Im- 

8.  Mendelson  v.  McCabe,  144  Cal.  provement  Dist.  No.  1  v.  Ft  Worth, 
230,  77  Pac.  915, 103  A.  S.  R.  78.  (Tex.)    15§    S.    W.    164,    48    L.R.A. 
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which  makes  an  injunction  perpetual  or  which  grants  an  injuncti<»i 
after  a  final  hearing  on  the  merits  is  a  final  decree,^'  unless  some 
matter  is  open  for  further  consideration.**  But  a  refusal  to  grant 
an  injunction  pendente  lite  is  generally  regarded  as  interlocutory 
and  therefore  not  appealable ;  ^*  and  the  situation  is  the  same  with 
respect  to  an  order  made  on  a  motion  to  dissolve  a  temporary  injunc- 
tion, which  does  not  otherwise  dispose  of  the  case,*'  though  the 
denial  of  such  a  motion  is  held  to  be  reviewable  under  a  statute  defin- 
ing a  final  order  as  including  one  affecting  a  substantial  right  in  a 
special  proceeding.**  The  granting  of  an  interlocutory  injunction, 
however,  is  considered  as  having  the  elements  of  fintdity  so  as  to 
make  the  order  reviewable  on  appeal.*'  In  some  states  provision  is 
made  by  statute  respecting  appeals  from  an  order  refusing  or  granting 
an  injunction.**  Injunction  being  a  civil  process  the  appeal,  though , 
from  an  order  enjoining  the  furttier  prosecution  of  a  criminal  pro- 
ceeding, must  be  to  the  court  having  jurisdiction  of  civil  appeals, 
and  not  to  that  entertaining  criminal  appeals.*' 

40.  Hearing  and  Determination. — ^While  the  appellate  court  is  not 
bo'md  by  an  inflexible  rule  so  to  do,  it  may  in  its  discretion,  and 
should,  when  equity  so  requires,  make  full  direction  as  to  the  manner 
in  which  the  cause  shall  be  disposed  of  below,  and  accordingly  may 
direct  such  decree  as  the  trial  court  should  have  rendered.**  And,  in 
general  where  it  is  apparent  that  a  bill  of  complaint  does  not  state 
a  case  cognizable  in  a  court  of  equity,  it  is  the  duty  of  the  court  to 
notice  the  defect,  even  though  the  question  of  equitable  jurisdiction 
is  not  presented  in  the  pleading  or  otherwise  called  to  the  attention 
of  the  trial  or  appellate  court.*  Therefore  on  appeal  from  an  order 
granting  a  temporary  injunction  the  court  may  properly  order  the 
dismissal  of  the  bill  before  the  filing  of  an  answer  or  the  taking  of 
proofs,  where  the  bill  is  devoid  of  equity  on  its  face,  and  the  defect 

(N.S.)  994;  Neblett  V.  Shackleton,  111  A.  S.  B.  477,  1  Ann.  Caa.  172,  63 

Va.    707,   69    S.    E.   946,   Ann.   Cas.  L.R.A.  753. 

1912A  117,  32  L.R.A.(N.S.)  577.  18.  Jordan  v.  Andrus,  26  Mont.  37, 

Notes:  60  Am.  Dec.  433.    See  also  66  Pac.  502,  91  A.  S.  R.  396;  Perry 

Appeal  and  Error,  vol.  2,  p.  47.  Public  Library   Assn  v.   Lobsitz,  35 

12.  Bufflngton  v.  Harvey,  95  U.  S.  q^^    575    130   Pac.   919,  45  L.R.A. 

99,  24  U.S.  (L.  ed.)  381.  /jj  s  )  368 

15.  Note:  60  Am.  Dec.  433.  {^  j^^^^^^  ^  McDonald,  104  Ter. 
43's.  Kl^yoiTl'il  ''"  '''  f,t'  135  S.  W.  1148,  34  L.R.A.(N.S.) 

Note:  60  Am.  Dec.  433.  ^%-    _.  .         ,  ..        ,    r,  t?  j 

16.  Note:  Ann.  Cas.  1912C  898.  20   Bjchmond  :-^^^oo\  52  F^ 

16.  Anderson  v.  Englehart,  18  Wyo.  ^>.  2  C.  C.  A.  596,  17  L.R.A.  615 ; 
196.  105  Pac.  571,  Ann.  Cas.  1912C  Dainese  v.  Cooke,  91  U.  S.  580,  23  U. 
894.  S.  (L.  ed.)  251. 

17.  Gray  v.  Building  Trades  Conn-  1.  H.  W.  Metcalf  Co.  v.  Martin,  54 
<riL  91  Minn.  171,  97  N.  W.  663,  103  Fla.  631,  45  So.  463, 127  A.  S.  E,  149. 
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eannot  be  cured  by  amendment.*  The  granting  of  an  injunction, 
however,  on  the  pleadings  and  affidavits  of  both  parties,  is,  in  effect, 
a  finding  that  the  allegations  of  the  complaint  are  true,  ini  so  f ar  as 
tiie  purposes  of  review  are  concerned,  and  the  appellate  court  will 
review  {Affidavits  filed  by  the  complainant  only  to  tiie  extent  of  deter- 
mining whether  they  fairly  tend  to  support  the  allegation  of  the 
eomplaint.'  In  accordance  with  general  principles  the  court  will 
not  consider  questions  which  were  not  raised  in  the  court  below,*  as, 
for  instance  that  the  injunction  is  too  broad  in  its  operation,*  or 
that  a  bill  of  exceptions  was  not  properly  settled,*  or  that  the  decree 
included  relief  that  had  not  heea  asked  for  in  the  pleadings  ^  or 
that  the  complainant  had  an  adequate  remedy  at  law,"  or  that  the 
bill  was  multifarious.*  It  has  been  held,  however,  that  if  the  court, 
in  looking  at  the  proofs,  found  none  of  the  matters  which  would 
make  a  proper  case  for  equity,  it  would  be  the  duty  of  the  court  to 
recognize  the  fact  and  give  it  effect,  though  not  raised  by  the  pleadings 
nor  suggested  by  counsel.^*  And  although  the  defense  of  laches  is 
not  raised  m  the  lower  court,  it  has  been  held  that  it  may  be  raised 
by  the  appellate  court  itself,  when  it  appears  on  the  record.*^  It  has 
a^  been  decided  that  a  complainant  has  a  right  to  a  review  by  the 
appellate  court  of  an  OTder  dismissing  a  bill  for  want  of  equity, 
although  he  neglects  to  take  proper  steps  to  entitle  himself  to  a  review 
of  the  order  sustaining  a  demurrer  thereto.*'  Again,  while  the  court 
will  not  on  appeal  ordinanly  review  the  discretionary  action  of  the 
court  in  injunction  cases,^*  an  exception  ha^  been  made  where  the 
question  is  on«  of  law  merely.** 

41.  Proceedings  in  Lower  Court  as  Affected  by  AppeaL — The  ques- 
tion as  to  the  effect  of  appeals  on  proceedings  in  the  lower  court  is, 

2.  Mast  V.  Stover  M^.  Co.,  177  U.  Co.,  139  U,  S.  658,  U  S.  Ct.  682,  35 

8.  485,  20  S.  Ct.  708,  44  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  303;  McCloskey  v.  Pa- 

866.  dfio  Coast  Co.,  160  Fed.  794,  87  C. 

8.  Gray  v.  Bailding  Trades  CouneU,  C.  A.  568,  22  L.RJL.(N.S.)  673. 

91  Minn.  171,  97  N.  W.  663, 103  A.  S.  9.  Bitterman  v.  Louisville,  etc.,  R. 

B.  477, 1  Ann.  Cas.  172,  63  L.RA.  753.  Co.,  207  U.  S.  205,  28  S.  Ct.  91,  52 

4.  Keil  v.  Wright,  135  la.  383,  112  U.  S.  (L.  ed.)  171. 

N.  W.  633, 124  A.  8.  R.  282,  14  Ann.  10.  Allen  v.  Pullman's  Palace  Car 

Cas.  549,  13  L.R.A.(N.S.)  184.     See  Co.,  139  U.  S.  658,  11  S.  Ct  682,  36 

Appsal  and  Error,  voL  2,  p.  181  et  U.  S.  (L.  ed.)  303. 

aeq.  11.  Weidner  v.  Friedman,  126  Tenn. 

6.  Grantham  v.   Gibson,  41  Wash.  677,  161  S.  W.  56,  42  LJl.A.(N.S.) 

125,  83  Pac.  14,  111  A.  S.  R.  1003,  3  1041. 

LJl.A.(N.S.)  447.  12.  Wormley  v.  Wormley,  207  IlL 

6.  Hoff  V.  Olson,  101  Wis.  118,  76  411,  69  N.  E.  865,  3  L.R.A.(N.S.)  481. 
V.  W.  1121,  70  A.  S.  R.  903.  13.  See  supra,  par.  6,  12. 

7.  Bessemer  Irrigation  Ditch  Co.  v.  14.  Ionia,  etc.,  Mut.  Fire  Ins.  Co.  v. 
Woolley,  32  Colo,  437,  76  Pac.  1053,  Davis,  100  Mich.  606,  69  N.  W.  260, 
106  A.  S.  R.  91.  32  L.RA.  48L 

8.  Allen  v.   Pullman's  Palace   Car 

B.  C,  L.  XIV.— 22.  337 
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to  a  great  extent,  controlled  by  statute  at  the  present  time.*'  The 
general  rule,  though,  is  well  settled  that  an  appeal  from  a  decree 
granting  or  refusing  an  injunction  does  not  disturb  ito  operative 
efiFect.**  A  distinction,  however,  seems  to  be  made  between  a  pro- 
hibitory injunction  and  one  that  is  mandatory,  it  being  held  that 
in  the  latter  case  the  operation  of  the  decree  is  suspended.*'  Nor  is 
the  form  of  the  injunction  material  on  the  question  whether  tiie 
order  appealed  from  comes  within  the*  operation  of  this  exception. 
The  controlling  inquiry  is  whether  it  is,  in  eflfect,  mandatory.  If 
it  is,  the  fact  that  it  is  couched  in  prohibitory  terms  is  not  decisive 
of  the  effect  thereon  of  an  appeal,  and  it  will  be  regarded  a^  within 
the  modification  referred  to.*^  But  tibough  an  appe&l  may  not  have 
the  effect  of  suspending  the  operation  of  an  injunction,  a  court  may, 
in  its  discretion,  upon  proper  application  to  it,  stay  the  operation  of 
the  decree  until  a  hearing  of  the  appeal.**  This  relief,  however,  will 
not  be  afforded  unless  it  appears  to  the  satisfaction  of  the  court,  upon 
all  the  equities  of  the  case,  that  justice  requires  it,*"  and  an  order  of 
the  court  allowing  an  appeal  will  not  be  extended  beyond  the  clear 
meaning  of  its  terms  to  give  it  the  effect  of  a  stay  where  there  is 
apparently  no  intention  to  grant  one.*  The  general  rule  also  applies 
in  the  case  of  an  order  or  decree  dissolving  an  injunction,  such  order 
or  decree  not  being  considered  as  reversed  or  nullified  by  an  appeal 
or  writ  of  error.*  However,  in  determining  the  effect  upon  a  decree 
for  or  dissolving  an  injunction  of  a  writ  of  error,  where  all  the  requi- 
sites for  a  supersedeas  'are  complied  with  by  the  court,  the  case  is 
not  governed  by  the  ordinary  rules  that  relate  to  a  iupersedeas  of 
execution,  but  by  those  principles  and  rules  which  relate  to  chancery 
proceedings  exclusively.  It  depends  upon  the  effect  which,  according 
to  the  principles  and  usages  of  a  court  of  equity,  an  appeal  has  upon 
the  proceedings  and  decree  of  the  court  appealed  from,  and  the 
doctrines  which  apply  to  a  supersedeas  can  only  be  brought  in  by 

15.  See  Appeal  and  Ebbob,  vol.  2,  LJl.A.(N.S.)  554 

p.  122.  Note:  38  LJl.A.(N.S.)  436. 

16.  Slaughter-Houae  Cases,  10  Wall.       See  also  Appeal  akd  Erbob,  vol.  2, 
273, 19  U.  S.  (L.  ed.)  915;  Knox  Coun-   p.  122  et  seq. 

ty  V.  Harshman,  132  U.  S.  14,  10  S.  18.  Note:   4  Ann.   Cas.  232.     And 

Ct.  8,  33  U.  S.  (L.  ed.)  249;  State  v.  see  Supra,  par.  14  et  seq.  as  to  manda- 

Superior  Court,  39  Wash.  115,  80  Pac.  tory  injunctions. 

1108,  109  A.  S.  R.  862,  4  Ann.  Cas.  19.  Note:  38  L.B.A.(N.S.)  440. 

229  and  note,  1  L.R.A.(N.S.)  554  and  20.  Hulbert  v.  California  Portland 

note.  Cement  Co.,  161  CaL  239,  118  Pac. 

Note:  38  L.R.A.(N.S.)  436.  928,  38  LJIA.(N.S.)  436  and  note. 

See  also  Appeal  and  Ebrob,  vol.  2,  1.  Powhatan  Coal,  etc.,  Co.  v.  Ritz, 

p.  122.  60  W.  Va.  395,  56  S.  E.  267,  9  L.B.A. 

17.  State    V.    Superior    Court,    39  (N.S.)  1225. 

Wash.  115,  80  Pac.  108,  109  A.  S.  R.  2.  Slaughter-House  Cases,  10  WalL 
862,  4   Ann.    Cas.   229   and   note,   1   273,  19  U.  S.  (L.  ed.)  915. 
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way  of  analogy.    The  rule  seems  to  be  in  such  cases  that  the  decree 
is  not  suspended  by  the  writ  of  error.* 

42.  Federal  Courts. — The  act  of  March  3,  1891,  establishing  the 
circuit  court  of  appetds,  and  giving  the  right  of  appeal  in  case  of  an 
injunction  granted  or  continued  by  an  interlocutory  order  or  decree, 
thus  creating  an  exception  to  the  general  provision  of  the  statute, 
and  the  rule  of  law  limiting  the  ri^t  of  appeal  to  final  decision,  ia 
to  be  construed  as  having  in  view  the  fact  that  as  injunction  orders 
deprive  parties  of  the  possession  and  control  of  property  and  business, 
and,  in  case  of  error,  work  irreparable  mischief  and  great  injustice, 
the  party  on  whom  the  order  operates  should  have  an  early  oppor- 
tunity to  have  the  record  examined  by  the  appellate  court,  and  the 
error,  if  any,  corrected.*  Under  that  act  a  final  decree  dismissing  a 
bill  for  an  injunction  may  be  directed  on  the  reversal  of  a  decree  for 
a  temporary  injunction,  where  the  bill  is  devoid  of  equity  on  its  face 
and  no  supplementary  evidence  can  be  offered  which  will  change  the 
result.* 

VII.  Grounds  of  Relibp 

Inadegvaey  of  Legal  Remedy 

43.  Rule  Stated. — ^Inadequacy  of  the  remedy  at  law  is  the  basis 
on  which  a  court  of  equity  founds  the  exercise  of  its  power  to  aflFord 
relief  by  injunction.  If  it  appears  to  the  satisfaction  of  the  court 
that  a  person  has  a  property  right  and  that  he  has  no  means  of 
protecting  it  from  injury  at  the  hands  of  another,  the  court  may  then 
exercise  its  extraordinary  power.*    In  fact  the  ground  may  be  said 


3.  Hovey  v.  McDonald,  109  U.  S. 
150,  3  S.  Ct.  136,  27  U.  S.  (L.  ed.) 
888. 

4.  Smith  V.  Vulcan  Iron  Works,  165 
U.  S.  518,  17  S.  Ct.  407,  41  U.  S.  (L. 
ed.)  810;  Mast  v.  Stover  Mfg.  Co., 
177  U.  S.  485,  20  S.  Ct.  708,  44  U.  S. 
(L.  ed.)  856;  Richmond  v.  Atwood,  52 
Fed.  10,  2  C.  C.  A.  596, 17  L.R.A.  615. 

5.  Mast  V.  Stover  Mfg.  Co.,  177  U. 
S.  485,  20  S.  Ct.  708,  44  U.  S.  (L, 
ed.)  856;  Castner  v.  Coffman,  178  U. 
S.  168,  20  S.  Ct.  842,  44  V.  8.  (L.  ed.) 
1021. 

As  to  the  jurisdiction  of  the  circuit 
eonrt  of  appeals  generally,  see  XJnit- 
B>  States  Courts. 

6.  Carroll  v.  Saflford,  3  How.  441, 11 
U.  S.  (L.  ed.)  671;  Parker  v.  Winni- 

giseogee    Lake    Cotton,    etc.,    Co.,    2 
lack  545,  17  U.  S.   (L.  ed.)    333; 


Watson  V.  Sutherland,  5  Wall.  74,  18 
U.  S.  (L.  ed.)  580;  Board  of  Liquida- 
tion V.  MeComb,  92  U.  S.  531,  23  U. 
S.  (L.  ed.)  623;  North  v.  Peters,  138 
U.  S.  271,  11  S.  Ct.  346,  34  U.  S.  (L. 
ed.)  936;  Franklin  Tel.  Co.  v.  Harri- 
son, 145  U.  8.  459,  12  S.  Ct.  900,  36 
U.  S.  (L.  cd.)  776;  Osborne  v.  Missouri 
Pac.  R.  Co.,  147  U.  S.  248,  13  8.  Ct. 
299,  37  U.  S.  (L.  ed.)  155;  Walla 
Walla  V.  Walla  Walla  Water  Co.,  172 
U.  S.  1,  19  S.  Ct.  77,  43  U.  S.  (L. 
ed.)  341;  United  States  v.  Rickert, 
188  U.  8.  432,  23  S.  Ct.  478,  47  U. 
S.  (L.  ed.)  532;  Donovan  v.  Pennsyl- 
vania Co.,  199  U.  8.  279,  26  8.  Ct. 
91,  50  U.  S.  (L,  ed.)  192;  Kessler 
V.  Eldred,  206  U.  8.  285,  27  S.  Ct. 
611,  51  U.  S.  (L.  ed.)  1065;  Raymond 
v.  Chicago  Union  Traction  Co.,  207 
U.  8.  20,  28  8,  Ct.  7,  62  U.  S.  (L. 
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to  be  the  most  common  one  and  the  great  underlying  principle  on 
which  equity  jurisdiction  in  general  is  founded.^  In  this  connection, 
however,  it  is  to  be  remembered  that,  though  there  is  no  remedy  at 
law,  this  does  not  necessarily,  and  of  itself,  give  a  court  of  equity 
jurisdiction  to  afford  relief."  Nor  would  it  seem  that  the  fact  of  the 
remedy  in  equity  being  more  convenient  than  that  at  law  will  justify 
a  resort  to  chancery,  although  there  is  apparently  authority  to  the 
contrary.' 

44.  Adequacy  of  Legal  Remedy  as  Ground  for  Refusing  Relief.— 
Ab  bearing  on  the  effect  of  an  adequate  remedy  at  law  as  a  bar  to 
relief  by  injunction,  the  distinction  between  legal  actions  and  the 

ed.)  78;  Bittennan  v.  Louisville,  etc.,  dexter  v.  Henderson,  Walker  (Miss.) 

R.  Co.,  207  U.  S.  205,  28  S.  Ct.  91,  176,  12  Am.  Dec.  550;  Siever  v.  Union 

52  U.  S.   (L.  ed.)  171,  12  Ann.  Cas.  Pae.  R.  Co.,  68  Neb.  91,  93  N.  W.  943, 

693;  Graves  v.  Ashbum,  215  U.  8.  331,  110  A.  S.  R.  393,  61  L.R.A.  319;  SiU- 

30  S.  Ct.  108,  54  U.  S.  (L.  ed.)  217;  asen  v.  Winterer,  76  Neb.  52,  107  N. 
Ulbricht  v.  Eufaula  Water  Co.,  86  Ala.  W.  124,  124  A.  S.  R.  803;  Pickering 
587,  6  So.  78, 11  A.  S.  R.  72,  4  L.R.A.  v.  Palmer,  18  N.  M.  473, 138  Pac.  198, 
572;  Christian  Church  of  Huntsville  50  L.RA.(N.S.)    1055;   Marlin   Fire- 

.  v.  Sommer,  149  Ala.  145,  43  So.  8, 123  arms  Co.  v.  Shields,  171  N.  Y.  384,  64 
A.  S.  R.  27,  8  L.R.A.(N.S.)  1031;  N.  E.  163,  59  L.R.A.  310 ;  Cort  v.  Lass- 
Fones  Bros.  Hardware  Co.  v.  Erb,  54  ard,  18  Ore.  221,  22  Pac.  1054,  17  A. 
Ark.  645,  17  S.  W.  7,  13  L.R-A..  353;  S.  R.  726,  6  LJl.A.  653;  Moore  v.  Hal- 
KeUogg  v.  King,  114  Cal.  378,  46  Pac.  liday,  43  Ore.  243,  72  Pac.  801,  99  A. 
166,  55  A.  S.  R.  74;  De  Groot  v.  Pet-  S.  R.  724;  Groff  v.  Bird  in  Hand 
ers,  124  Cal.  406,  56  Pac.  209,  71  A.  Turnpike  Co.,  128  Pa.  St.  621, 18  Atl. 
S.  R.  91;  Mendelson  v.  McCabe,  144  431,  5  L.R.A.  661;  Wetherill  v.  Gal- 
Cal.  230,  77  Pac.  915, 103  A.  S.  R.  78;  lagher,  211  Pa.  St.  306,  60  Atl.  905, 107 
Kirby  v.  Union  Pac.  R.  Co.,  51  Colo.  A.  S.  R.  575;  State  v.  Columbia  Water 
509,  119  Pac.  1042,  Ann.  Cas.  1913B  Power  Co.,  82  S.  C.  181,  63  S.  E.  884, 
461;  Cowan  v.  Skinner,  52  Pla.  486,  42  129  A.  S.  R.  876,  17  Ann.  Cas.  343, 
So.  730,  11  Ann.  Cas.  452;  LouisviUe,  22  L.R.A.(N.S.)  435;  Kirk  v.  Board 
etc.,  R.  Co.  V.  Railroad  Com'rs,  63  Fla.  of  Health,  83  S.  C.  372,  65  S.  E.  387, 
491,  58  So.  543,  44  L.R.A.(N.S.)  189;  23  L.R.A.(N.S.)  U88;  Rigney  v.  Ta- 
Lee  V.  Lee,  31  Ga.  26,  76  Am.  Dec.  coma  Light,  etc.,  Co.,  9  Wash.  576,  38 
681;  First  Evangelical  Church  v.  Pac.  147,  26  L.R.A.  425;  Walker  v. 
Walsh,  57  HI.  363,  11  Am.  Rep.  21;  Hunt,  2  W.  Va.  491,  98  Am.  Dec.  779; 
Southern  Fire  Brick,  etc.,  Co.  v.  Gar-  Le  Blond  v.  Peshtigo,  140  Wis.  604, 
den  City  Sand  Co.,  223  lU.  616,  79  N.  123  N.  W.  157,  25  L.R.A.(N.S.)  511; 
E.  313,  7  Ann.  Cas.  50,  9  L.R.A.(N.S.)  Attorney-General  v.  SheCBeld  Gas  Con- 
446;  Brown  v.  Burkenmeyer,  9  Dana  sumers  Co.,  3  De  G.  M.  &  G.  304,  22 
(Ky.)  159,  33  Am.  Dec.  541;  Holland  L.  J.  Ch.  811,  17  Jur.  677,  19  Eng. 
V.  Baltimore,  11  Md.  186,  69  Am.  Dec.   Rul.  Cas.  273. 

195 ;  Monatiquot  River  Mills  v.  Brain-  Notes :  6  L.Q.A.  855 ;  15  Ann.  Cas. 
tree  Water  Supply  Co.,  149  Mass.  478,  1110. 

21  N.  E.  761,  4  L.R.A.  272;  Beekman       7.  See  Equity,  voL  10,  p.  271. 
V.  Marsters,  195  Mass.  205,  80  N.  E.       8.  Marx,  etc.,  Co.  v.  Watson,  168 
817,    11    Ann.    Cas.    332,    11    L.R.A.  Mo.  133,  67  S.  W.  391,  90  A.  S.  R.  440, 
(N.S.)    201;    Grand    Rapids    School  56  L.RJL  951.     See  Equitt,  vol.  10, 
Furniture  Co.  v.  Haney  School  Fumi-  p.  272. 
tnre  Co.,  92  Mich.  558,  52  N.  W.  1009,       9.  See  Equitt,  vol.  10,  p.  278. 

31  A.  S.  R.  611,  16  L.R.A.  721;  Poin- 
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remedy  afforded  by  a  court  of  chancery  should  be  tome  in  mind. 
The  former  are  designed  to  afford  redress  for  injuries  already  inflicted 
and  rights  of  persona  or  property  actually  invaded.  Ekjuitable  relief, 
however,  by  way  of  injunction  is  preventive  in  character.**  But 
equity  is  chary  of  its  powers,  and  ordinarily  employs  them  only  when 
the  impotent  or  tardy  process  of  the  law  does  not  afford  that  com- 
plete and  perfect  remedy  or  protection  which  the  individual  may  be 
justly  entitled  to.**  Where  there  is  a  choice  between  the  ordinary 
precedes  of  law  and  the  extraordinary  remedy  by  injunction,  and 
the  legal  remedy  is  sufficient,  an  injunction  will  not  be  granted.*' 


10.  Thomas  v.  Mnsical  Mut.  Protec- 
tive Union,  121  N.  Y.  45,  24  N.  E.  24, 
8  L.R.A.  175. 

11.  Sherman  v.  Clark,  4  Nev.  138, 
97  Am.  Dec.  516  and  note. 

12.  Phoenix  Mut.  Life  Ins.  Co.  v. 
Bailey,  13  Wall  616,  20  U.  S.  (L.  ed.) 
501;  Grand  Chnte  v.  Winegar,  15 
WalL  353,  21  U.  S.  (L.  ed.)  170. 
PraneiB  v.  Plinn,  118  U.  S.  382,  6  S. 
Ct.  1148,  30  U.  S.  (L.  ed.)  165;  Shel- 
ton  V.  Piatt,  139  U.  S.  591,  11  S.  Ct. 
646,  35  U.  S.  (L.  ed.)  273;  AUetf  v. 
Pullman's  Palace  Car  Co.,  139  U.  S. 
658,  11  S.  Ct.  682,  35  U.  S.  (L.  ed.) 
303;  Loeassagne  v.  Chopuis,  144  U.  S. 
119,  12  S.  Ct  659,  36  U.  S.  (L.  ed.) 
368;  Pittsburg,  etc.,  R.  Co.  v.  Board  of 
Public  Works,  172  U.  S.  32,  19  S.  Ct. 
90,  43  U.  S.  (L.  ed.)  354;  Cruickshank 
v.  BidweU,  176  U.  S.  73,  20  S.  Ct.  280, 
44  U.  S.  (L.  ed.)  377;  Black  v.  Jack- 
son, 177  U.  S.  349,  20  S.  Ct  648,  44 
IT.  8.  (L.  ed.)  801;  Potts  v.  Hollen, 
177  U.  S.  365,  20  S.  Ct  654,  44  U.  S. 
(L.  ed.)  808;  Raymond  v.  Chicago 
"Union  Traction  Co.,  207  U.  S.  20,  28 
S.  Ct  7,  52  U.  8.  (L.  ed.)  78;  Bois6 
Artesian  Hot,  etc.,  Co.  v.  Bois^  City, 
213  U.  S.  276,  29  S.  Ct  426,  53  U.  8. 
(L.  ed.)  796;  Javieire  v.  Central  Alt- 
agracia,  217  U.  S.  502,  30  S.  Ct.  598, 
54  U.  S.  (L.  ed.)  859;  McCabe  v.  At- 
chison, etc.,  R.  Co.,  235  U.  S.  151,  35 
S.  Ct.  69,  59  U.  S.  (L.  ed.)  169;  Dalt- 
ton  Adding  Mach.  Co.  v.  State  Cor- 
poration Commission,  236  U.  S.  699, 
35  S.  Ct  480,  59  U.  S.  (L.  ed.)  797; 
Boyd  v.  Selina,  96  Ala.  144,  11  So. 
393, 16  L.R.A.  729;  Southern  Steel  Co. 
V.  Hopkins,  157  Ala.  175,  47  So.  274, 
131  A.  S.  R.  20,  16  Ann.  Cas.  690,  20 


L.R.A.(N.S.)  848;  Gulf  Compress  Co. 
V.  Harris,  etc.,  Co.,  158  Ala.  343,  48 
So.  477,  24  LJl.A.(N.S.)  399;  Ex 
parte  Martin,  13  Ark.  198,  58  Am. 
Dee.  321  and  note;  Cooper  v.  Devall, 
81  Ark.  314,  98  S.  W.  976,  8  L.R.A. 
(N.S.)  1027;  Baxley  v.  Laster,  82 
Ark.  236,  101  S.  W.  755, 118  A.  S.  R. 
64,  12  Ann.  Cas.  332, 10  L.R.A.(N.8.) 
983  and  note;  De  Witt  v.  Hays,  2  Cal. 
463,  56  Am.  Dec.  352;  Gardner  v. 
Stroever,  81  Cal.  148,  22  Pac.  483,  6 
L.R.A.  90;  Stamford  v.  Stamford 
Horse  B.  Co.,  56  Conn.  381,  15  Atl. 
749,  1  LJI.A.  375;  Carney  v.  Hadley, 
32  Fla.  344, 14  So.  4,  37  A.  S.  R.  101, 
22  L.R.A.  233;  Simms  v.  Burnette,  56 
Fla.  702,  46  So.  90,  15  Ann.  Cas.  690, 
16  L.R.A.(N.S.)  389;  Simmons  v. 
Williford,  60  Fla.  359,  53  So.  452, 
Ann.  Cas.  1912C  735  and  note;  Louis- 
ville, etc.,  R.  Co.  V.  Burr,  63  Fla.  491, 
58  So.  543,  44  L.R.A.(N.S.)  189; 
Printup  V.  Mitchell,  17  Ga.  558,  63 
Am.  Dec.  258;  Delahanty  v.  Warner, 
75  lU.  185,  20  Am.  Rep.  237;  Stuart 
V.  La  Salle  County,  83  IlL  341,  25  Am. 
Rep.  397;  Fort  Clark  Horse  B.  Co.  v. 
Anderson,  108  lU.  64,  48  Am.  Rep. 
545;  Eincaid  v.  Indianapolis  Natu- 
ral Gas  Co.,  124  Ind.  677,  24  N,  E. 
1066,  19  A.  S.  R.  113,  8  L.R.A.  602; 
Fowler  Utilities  Co.  v.  Gray,  168  Ind. 
1,  79  N.  E.  897,  120  A.  S.  R.  344,  7 
L.R.A.(N.S.)  726;  Yount  v.  Hoover, 
95  Kan.  752,  149  Pac.  408,  L.R.A. 
1915F  1120;  Whitmore  v.  Brown,  102 
Me.  47,  65  AtL  516,  120  A.  S.  B.  454, 
9  L.B.A.(N.S.)  868;  Burton  v.  Mar- 
shall, 4  Gill  (Md.)  487,  45  Am.  Dec. 
171  and  note;  Methodist  Protestant 
Church  V.   Baltimore,  6   Gill     (Md.) 
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The  provision,  also,  of  the  United  States  Revised  Statutes  inhibiting 
Buits  in  equity  in  any  case  where  a  plain,  complete,  and  adequate 
remedy  may  be  had  at  law,  is  obligatory,  and  applicable  to  every 
form  of  action  in  the  federal  courts,  the  laws  of  the  several  states  to 
the  contrary  notwithstanding.**  Furthermore,  in  many  jurisdictions 
in  the  United  States  the  nile  prevails  that  whenever  a  court  of  law 
in  such  a  case  is  competent  to  take  cognizance  of  a  right  and  has 
power  to  proceed  to  a  judgment  which  affords  a  remedy  of  this  char- 
acter, without  the  aid  of  a  court  of  equity,  the  plaintiff  must  proceed 
at  law,  because  the  defendant,  under  such  circumstances,  has  a  right 
to  a  trial  by  jury.**    It  also  seems  that  the  time  when  the  attention 

391,  48  Am.  Dec.  540;  O'Neal  v.  Vir-  v.  Moss,  115  N.  C.  448,  20  S.  E.  733, 

ginia,  etc.,  Co.,  18  Md.  1,  79  Am.  Dec.  44  A.  S.  R.  463,  48  L.R.A.  842;  Smith 

669;    Webster   v.    Susquehanna    Pole  v.  Gardner,  12  Ore.  221,  6  Pac.  771,  53 

Line  Co.,  112  Md.  416,  76  Atl.  254,  21  Am.  Rep.  342;  Moss  Mercantile  Co.  v. 

Ann.  Cas.  357;  Cox  v.  Maiden,  etc.,  Payette  First  Nat.  Bank,  47  Ore.  361, 

Co.,  199  Mass.  324,  85  N.  E.  180,  127  82  Pac.  8,  8  Ann.  Cas.  569,  2  L.R.A. 

A.  S.  R.  503,  17  L.R.A.(N.S.)  1235;  (N.S.)  657i  Richards  Appeal,  57  Pa. 

Postal  Tel.  Cable  Co.  v.  Chicopee,  207  St.  105,  98  Am.  Dec.  202;  Lining  v. 

Mass.  341,  93  N.  E.  927,  32  L.R.A.  Geddes,  1  McCord  Eq.  (S.  C.)  304, 16 

(N.S.)  997;  Detroit  Base  Ball  Club  V.  Am.    Dec.    606;    Kirk    v.    Board    of 

Defifert,  61  Mich.  63,  27  N.  W.  856,  1  Health,  83  S.  C.  372,  65  S.  E.  387,  23 

A.  S.  R.  566  and  note;  Potter  v.  Sag-  L.R.A.(N.S.)  188;  Clark  v.  Deadwood, 

inaw  Union  St.  Ry.,  83  Mich.  285,  47  22  S.  D.  233, 117  N.  W.  131, 18  L.R.A. 

N.  W.  217,  10  L.R.A.  176;   Lott  v.  (N.S.)  402;  Galveston,  etc.,  R.  Co.  v. 

Lott,  146  Mich.  580,  109  N.  W.  1126,  De  Groff,  102  Tex.  433, 118  S.  W.  134, 

8    L.R.A.(N.S.)     748;     Goodrich    v.  21  L.R.A. (N.S.)  749;  McGregor  v.  Sil- 

Moore,  2  Minn.  61,  72  Am.  Dec.  74  ver  King  Min.   Co.,  14  Utah  47,  45 

and  note;  State  v.  Wood,  155  Mo.  425,  Pac.  1091,  60  A.  S.  R.  883  and  note; 

56  S.  W.  474,  48  L.R.A.  596;  Eisen-  Crescent  Min.  Co.  v.  Silver  King  Min. 

haner  v.  Quinn,  36  Mont.  368,  93  Pac.  Co.,  17  Utah  444,  54  Pac.  244,  70  A. 

38,  122  A.  S.  R.  370,  14  L.R.A. (N.S.)  S.  R.  810;  Coalter  v.  Hunter,  4  Rand. 

435;  Eidemiller  Ice  Co.  v.  Guthrie,  42  (Va.)  58,  15  Am.  Dec.  726;  Ritterholl 

Neb.  238,  60  N.  W.  717,  28  L.R.A.  v.  Puget  Sound  Nat.  Bank,  37  Wash. 

581;  Eriekson  v.  Oakland  First  Nat.  76,  79  Pac  601,  107  A.  S.  R.  791; 

Bank,  44  Neb.  622,  62  N.  W.  1078,  48  Stephenson  v.  Burdett,  56  W.  Va.  109, 

A.  S.  R.  753,  28  LJl.A.  577  and  note;  48  S.  E.  846,  10  L.R.A.(N.S.)   748; 

Sherman  v.  Clark,  4  Nev.  138,  97  Am.  Hoff  v.  Olson,  101  Wis.  118,  76  N.  W. 

Dec.  516  and  note;  Bunton  v.  Lyford,  1121,  70  A.  S.  R.  903;  Harley  v.  lin- 

37  N.  H.  512,  75  Am.  Dec.  144;  Jones  demann,  129  Wis.  514,  109  N.  W.  570, 

V.  Concord,  etc.,  Ry.,  67  N.  H.  234,  38  8  L.R.A.(N.S.)  124;  Borgins  v.  Falk 

Atl.  120,  68  A.  S.  R.  650  and  note;  Co.,  147  Wis.  327,  133  N.  W.  209,  37 

Qnackenbuah  V.  Van  Riper,  3  N.  J.  Eq.  L.R.A.(N.S.)  489. 
350,  29  Am.  Dee.  716;  Brown  v.  Haflf,       Notes:  91  Am.  Dee.  757;  27  A.  S. 

5  Paige  (N.  Y.)  235,  28  Am.  Dee.  425;  R.  727;  6  L.R.A.  90. 
Padgett  V.  Laurence,  10  Paige  (N.  Y.)       See  also  Egunr,  vol.  10,  p.  273. 
170,  40  Am.  Dec.  232  and  note;  Hart       13.  Wehrman  v.  Conklin,  155  U.  S. 

V.  Albany,  9  Wend.  (N.  Y.)  571,  24  314,  15  S.  Ct.  129,  39  U.  S.  (L.  ed.) 

Am.  Dec.  165 ;  Thomas  v.  Musical  Mut.  167. 

Protective  Union,  121  N.  Y.  45,  24  N.       14.  Phoenix  Mut.  Life  Ins.  Co.  v. 

E.  24,  8  L.R.A.  175;  Long  v.  Merrill,  Bailey,  13  Wall.  616,  20  U.  S.  (L.  ed.) 

4  N.  C.  549,  7  Am.  Dec.  700;  Basket  501;  Oelrichs  v.  Spain,  15  Wall.  21L 
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of  the  court  is  directed  to  the  fact  of  there  being  an  adequate  remedy 
at  law  is  immaterial.  The  court,  of  its  own  motion,  may  dismia  the 
bill  at  any  stage  of  the  case  on  the  ground  that  the  complainant  haa 
an  adequate  remedy  at  law.**  But  where  the  defendant  has  not 
raised  the  objection  until  after  testimony  on  the  merits  has  been 
taken,  the  court,  in  its  discretion,  will  retain  the  case,  if  it  is  com- 
petent to  grant  the  relief  prayed,  and  has  jurisdiction  over  the  subject 
matter.!'  Where,  however,  an  injunction  is  merely  ancillary,  being 
in  aid  of  the  particular  relief  sought,  as  in  the  case  of  a  bill  for 
specific  performance,  if  the  injury  is  not  such  that  the  court  will 
grant  the  principal  relief,  because  of  an  adequate  remedy  at  law, 
ancillary  relief  by  injunction  must  also  fail.*'  The  term  "adequate 
remedy  at  law,"  as  used  in  this  connection,  is  held  not  to  refer  to  crim- 
inal proceedings.*' 

45.  What  Constitutes  Adequate  Legal  Remedy. — ^While  the  prin- 
ciples stated  in  the  two  preceding  paragraphs  are  undisputed,  yet  no 
general  rule  can  be  laid  down  as  to  what  constitutes  such  an  adequate 
remedy  at  law  as  will  preclude  relief  by  injunction.  This  must  be 
determined  from  the  circumstances  of  each  particular  case.*'  In 
many  instances,  in  fact  generally,  where  damages  are  a  suflBcient 
compensation  either  for  the  benefits  received  or  the  loss  suffered,  as 
in  the  case  of  a  nuisance,  equity  will  not  interfere  by  injunction.** 
Nor  will  relief  of  this  character  ordinarily  be  granted  for  the  recovery 
of  personal  property  as  the  common  law  affords  an  adequate  remedy 
in  such  cases  by  actions  of  detinue  and  replevin.*  Similarly  to  sus- 
tain an  injunction  to  prevent  a  sheriff  from  removing  from  real  estate 
a  building  claimed  by  a  third  person,  the  complainant  must  show 
the  absence  of  an  adequate  remedy  at  law,  such  as  inadequacy  of 
damages,  insolvency  of  the  sheriff,  or  insufficiency  of  his  bond.*  Nor 
will  the  mere  intervention  of  fraud,  no  discovery  or  any  special 
equitable  relief  being  sought,  authorize  a  court  of  chancery  to  grant 
relief,  or  entertain  concurrent  jurisdiction  with  the  court  of  law,  in 

21  TJ.  S.  (L.  ed.)  43.    See  Eguiry,  vol  Ann.  Cas.  780. 

10,  p.  274.  19.  Welton  v.  Dickson,  38  Neb.  767, 
16.  Oelrichs  v.  Spain,  16  Wall.  211,  57  N.  W.  659,  41  A.  S.  R.  771  and 
21  U.  S.  (L.  ed.)  43;  Coast  Co.  v.  note,  22  L.R.A.  496;  Robeson  v.  Pit- 
Spring  Lake,  58  N.  J.  Eq.  686,  47  Atl.  tenger,  2  N.  J.  Eq.  57,  32  Am.  Dec. 
1131,  51  LJLA.  657.  412. 

16.  Coast  Co.  T.  Spring  Lake,  68  20.  Richard's  Appeal,  67  Pa.  St. 
N.  J.  Eq.  686,  47  Atl.  1131,  51  L.R.A.  105,  98  Am.  Dec.  202.    See  also  Nui- 

657.  SANCE. 

17.  Lewman  v.  Ogden  Bros.,  143  1.  Simmons  v.  Williford,  60  Fla. 
Ala.  351,  42  So.  102,  5  Ann.  Cas.  265;  359,  53  So.  45S,  Ann.  Cas.  1912C  735 
Roqnemore  v.  Mitchell  Bros.,  167  Ala.   and  note. 

475,  52  So.  423, 140  A.  S.  R.  52.  2.  Eisenhauer  v.   Quinn,  36  Mont. 

18.  Underhin  v.  Murphy,  117  Ky.  368,  93  Pac.  38,  122  A.  S.  R.  370,  14 
640,  78  S.  W.  482,  111  A.  S.  R.  262,  4  L.R.A.(N.S.)  435. 
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cases  cognizable  at  law.'  The  remedy,  however,  which  the  law 
affords  to  a  person,  by  allowing  him  in  certain  cases,  as  for  instance, 
of  a  nuisance  or  trespass,  to  resort  to  force  for  its  abatement  or  pre- 
vention, is  not  regarded  as  an  adequate  remedy  within  the  meaning 
of  the  rule.* 

46.  Measure  of  Efficiency  of  Remedy  at  Law. — ^A  remedy  at  law, 
to  exclude  appropriate  relief  in  equity,  must  be  complete  and  the 
substantial  equivalent  of  the  equitable  relief.  It  is  not  enough  that 
there  is  a  remedy  at  law.  It  jnust  be  plain  and  adequate,  or,  in 
other  words,  as  practical  and  as  efficient  to  the  ends  of  justice  and  its 
prompt  administration  as  the  remedy  in  equity.*  If  the  relief  to  be 
afforded  at  law  is  not  of  such  a  character  then  a  court  of  equity  may 
interfere,  and  it  has  frequently  done  so  even  in  cases  where  legal 
questions  alone  were  involved.*  Thus,  a  mandatory  injunction  has 
in  some  cases  been  granted,  though  the  complainant  might  have 
availed  himself  of  the  remedy  of  mandamus,  where  the  relief  afforded 
thereby,  owing  to  the  delay  necessarily  involved,  would  not  prove  as 
efficient  as  that  which  could  be  afforded  by  a  court  of  equity.'  And 
a  remedy  by  action  against  members  of  a  board  of  health  for  dam- 
ages for  wrongfully  sending  the  plaintiff  to  the  pesthouse,  if  it 
existed,  is  not  adequate  to  such  an  extent  as  to  prevent  the  issuance 
of  an  injunction  against  that  act.*  In  most  cases  the  legal  remedy 
is  regarded  as  adequate  only  when  the  injured  party  can,  by  one 
action  at  law,  recover  damages  which  constitute  a  complete  and  certain 
relief  for  the  whole  wrong,  a  relief  virtually  as  efficient  as  that  given 

5.  Wilson  V.  Miller,  143  Ala.  264,  39  N.  W.  787,  Ann.  Cas.  1912C  568,  35 
So.  178,  5  Aun.  Cas.  724,  HI  A.  S.  R.  L.R.A.(N.S.)  909;  Welton  v.  Dickaon, 
42.  38  Neb.  767,  57  N.  W.  559,  41  A.  S.  R. 

4.  Stamford  v.  Stamford  Horse  R.  771,  22  L.R.A.  496 ;  Pickering  v.  Palm- 
Co.,  56  Conn.  381,  16  Atl.  749,  1  er,  18  N.  M.  473,  138  Pac.  198,  50 
L.R.A.  375;  Mackenzie  v.  Minis,  132  L.R.A. (N.S.)  1055;  Hall  v.  Dunn,  52 
Ga.  323,  63  S.  E.  900,  16  Ann.  Cas.  Ore.  475,  97  Pac.  811,  25  LJl.A.(N.S.) 
723  and  note,  23  L.R.A. (N.S.)  1003.  193;  Bourke  v.  Oleott  Water  Co.,  84 

6.  Boyce  v.  Grundy,  3  Pet.  210,  7  Vt.  121,  78  Atl.  715,  Ann.  Cas.  1912D 
U.  S.  (L.  ed.)  655;  Watson  v.  Snth-  108  and  note,  33  L.R.A.(N.S.)  1015; 
erland,  5  Wall.  74,  18  U.  S.  (L.  Ritterhoff  v.  Puget  Sound  Nat.  Bank, 
ed.)  580;  Oelrichs  v.  May,  15  Wall.  37  Wash.  76,  79  Pac.  601,  107  A.  S. 
211,   21    U.    S.    (L.    ed.)    43;    Boisfi  R.  791. 

Artesian,  etc.,  Co.  v.  Bois6  City,  213       Note:  6  L.R.A.  856. 
U.  S.  276,  29  S.  Ct.  426,  53  U.  S.  (L.       See  also  Equity,  vol.  10,  p.  275. 
ed.)  796;  Williams  v.  Neely,  134  Fed.       6.  Nevitt     v.     Gillespie,     1     How. 

1,  67  C.  C.  A.  171,  69  L.R.A.  232;  Ro-  (Miss.)   108,  26  Am.  Dec.  696.     See 

mano  v.  Birmingham  Ry.  Light,  etc.,  Equttt,  vol.  10,  p.  279. 
Co.,  182  Ala.  335,  62  ^o.  677,  Ann.       7.  Bourke  v.  Oleott  Water  Co.,  84 

Cas.  1915D  776,  46  L.R.A.(N.S.)  642;  Vt.  121,  78  Atl.  715,  Ann.  Cas.  1912D 

Sandage  v.  Studabaker  Bros.  Mfg.  Co.,  108  and  note,  33  L.R.A. (N.S.)  1015. 
142  Ind.  148,  41  N.  E.  380,  51  A.  S.       8.  Kirk  v.  Board  of  Health,  83  S. 

R.  165  and  note,  34  L.R.A.  363;  Eke-  C.  372,  65  S.  E.  387,  23  L.R.A.(N.S.> 

here  V.  Mackay,  114  Minn.  501,  131  1188. 
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by  a  court  of  equity.*  Therefore,  the  inabiUty  of  the  defendant  to 
respond  in  damages  may  make  the  remedy  at  law  inadequate.^*  Li 
this  connection  it  may  also  be  observed  that  the  adequacy  or  in- 
adequacy of  a  remedy  at  law  for  the  protection  of  the  rights  of  one 
entitled  on  any  ground  to  invoke  the  powers  of  a  federal  court  is 
not  to  be  conclusively  determined  by  the  statutes  of  the  particular 
stato  in  which  suit  may  be  brought.  One  who  is  entitled  to  sue  in 
the  federal  circuit  court  may  invoke  its  jurisdiction  in  equity  when- 
ever the  established  principles  and  rules  of  equity  permit  such  a 
suit  in  that  court;  and  he  cannot  be  deprived  of  that  right  by  reason 
of  his  being  allowed  to  sue  at  law  in  a  state  court  on  the  same  cause 
of  action.** 


Irreparable  Injwry 

47.  Power  of  Conrt  of  Equity  to  Prevent — ^In  cases  of  threatened 
irreparable  injury  courts  of  equity  assume  jurisdiction  to  grant  an 
injunction  on  the  ground  of  the  inadequacy  of  the  remedy  at  law.*' 
In  fact,  the  converse  of  this  proposition  ordinarily  determines  the 
right  to  grant  this  relief.  It  must,  as  a  general  nile,  appear  to  the 
satisfaction  of  the  court  that  the  injury,  for  the  prevention  of  which 


9.  Note:  6  LJt.A.  856. 

10.  Southern  Fire  Briek,  etc.,  Co.  v. 
Garden  City  Sand  Co.,  223  I1I.<616,  79 
N.  E.  313,  7  Ann.  Cas.  50. 

11.  Smyth  V.  Ames,  169  U.  S.  466, 
18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819. 

12.  Parker  v.  Winnipiseogee  Lake 
Cotton,  etc.,  Co.,  2  Black  545,  17  U. 
S.  (L.  ed.)  333;  Phoenix  Mut.  Life 
Ins.  Co.  V.  Bailey,  13  Wall.  616,  20  U. 
S.  (L.  ed.)  501;  American  Smelting, 
etc.,  Co.  V.  Godfrey,  158  Fed.  225,  89 
C.  C.  A.  139, 14  Ann.  Cas.  8;  Ulbricht 
y.  Eufaola  Water  Co.,  86  Ala.  587,  6 
So.  78,  11  A.  S.  R.  72,  4  L.B.A.  572; 
Ex  parte  Martin,  13  Ark.  198, 58  Am. 
Dec.  321;  Kellogg  t.  King,  114  Cal. 
378,  46  Pac  166,  55  A.  S.  R.  74;  Kir- 
by  V.  Union  Pac.  R.  Co.,  51  Colo.  509, 
119  Pac  1042,  Ann.  Cas.  1913B  461; 
Carney  v.  Hadley,  32  Fla.  344,  14  So. 
4,  37  A.  S.  B.  101,  22  L.R.A.  233; 
Dudley  v.  Hurst,  67  Md.  44, 8  AtL  901, 
1  A.  8.  R.  368  and  note;  Lead  v.  Inch, 
116  Minn.  467,  134  N.  W.  218,  Ann. 
Cas.  1913B  891,  39  L.R-4..(N.S.)  234; 
Poindezter  v.  Henderson,  Walker 
(Miss.)  176, 12  Am.  Dec.  550;  Sylves- 
ter Coal  Co.  T.  St.  Lonia,  130  Mo.  323, 


32  S.  W.  649,  51  A.  S.  R.  566;  Bangs 
v.  Devorak,  75  Neb.  714,  106  N.  W. 
780, 13  Ann.  Cas.  202,  5  L.R.A.(N.S.) 
493;  Coast  Co.  v.  Spring  Lake,  58  N. 
J.  Eq.  586,  47  Atl.  1131,  51  L.R.A. 
657;  Schmaltz  v.  York  Mfg.  Co.,  204 
Pa.  St.  1,  53  Atl.  522,  93  A.  8.  R.  782, 
59  L.R.A.  907;  Lewis  v.  Town  of 
North  Kingston,  16  R.  I.  15,  11  Atl. 
173,  27  A.  S.  B.  724;  Lining  v.  Geddes, 
1  McC.  Eq.  (S.  C.)  304,  16  Am.  Dec. 
606  and  note;  State  v.  Columbia  Wa- 
ter Power  Co.,  82  8.  C.  181,  63  S.  E. 
884,  129  A.  S.  R.  876,  17  Ann.  Cas. 
343,  22  L.R.A.(N.S.)  435;  Bradley  v. 
Commissioners,  2  Humph.  (Tenn.) 
428,  37  Am.  Dec.  563;  Bettman  v. 
Harness,  42  W.  Va.  433,  26  8.  E.  271, 
36  LJI.A.  566;  Freer  v.  Davis,  52  W. 
Va.  1,  43  S.  E.  164,  94  A.  S.  R.  895, 
59  luR-A.  556;  Lawson  t.  Menasha 
Wooden- Ware  Co.,  59  Wis.  393,  18  N. 
W.  440,  48  Am.  Rep.  528;  Attorney- 
General  V.  Cambridge  Consumers  Gas 
Co.,  L.  R.  4  Ch.  71,  38  L.  J.  Ch.  94, 17 
W.  R.  145,  19  Eng.  Rnl.  Cas.  289. 

Notes:  27  A.  S.  B.  727;  33  A.  8.  B. 
4rL 
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equitable  aid  is  invoked,  is  of  auch  a  character.**    Thus,  where  the 
I  question  is  one  of  damage  to  individual  or  property  rights,  the  dam- 

age, in  order  to  warrant  a  court  of  equity  in  the  assumption  of  juris- 
diction, must  be  in  its  nature  irreparable,  or  coupled  with  some  other 
I  independent  matter  of  equitable  cognizance.**    Courts  do  not  enjoin 

the  construction  or  use  of  public  utilities  and  improvements  at  the 
suit  of  private  individuals  unless  the  damage  is  both  serious  in  amoimt 
and  irreparable  in  character.*'  Where  an  injury  is  in  its  nature 
irreparable,  no  allegation  of  insolvency  is  necessary  in  the  com- 
I  plaint.** 

48.  Construction  of  Term  "Irreparable  Injury." — The  term  "irrep-' 
arable"  has  acq  ired  in  the  law  of  injunctions  a  meaning  which, 
perhaps,  is  not  quite  in  keeping  with  the  derivation  of  the  word  or 
its  literal  signification.  There  are  injuries  incapable  of  being  repaired 
^  which  a  court  of  equity  does  not  regard  as  irreparable.  And,  on  the 
other  hand,  there  are  injuries  that  may  be  repaired  which  it  will, 
|tievertheless,  treat  as  irreparable,  if  the  person  inflicting  or  threaten- 
ing them  be  insolvent  or  unable  to  respond  in  damages.*'  As  ordi- 
narily used  the  term  means  that  which  cannot  be  repaired,  restored, 
or  adequately  compensated  for  in  money,  or  where  the  compensation 
cannot  be  safely  measured.*'  There  are  many  injuries  which,  in 
the  very  nature  of  things,  cannot  be  repaired  by  any  money  con- 
sideration, such,  for  instance,  as  result  from  acts  which  outrage  the 
feelings  or  cause  the  loss  of  things  of  sentimental  value.**  As  a 
general  rule  where  the  injury  appears  to  be  such  that  an  adequate 
and  complete  compensation  therefor  cannot  be  recovered  in  an  action 
at  law,  it  will  be  regarded  as  irreparable  within  the  meaning  of  that 
term  as  used  in  this  connection.**    Where,  however,  there  is  a  full, 

13.  Boise  Artesian,  etc.,  Co.  v.  Boise  v.  She£Beld  Oas  Consumers  Co.,  3  De 

City,  213  U.  S.  276,  29  S.  Ct.  426,  53  G.  M.  &  G.  304,  22  L.  J.  Ch.  811,  17 

U.  S.  (L.  ed.)  796;  Haggart  v.  Chap-  Jur.  677,  19  Eng.  Rul.  Cas.  275.    See 

man,  etc.,  Co.,  77  Ark.  527,  92  S.  W.  infra,  par.  147  as  to  trespasses. 

792,  7  Ann.  Cas.  333;  Marion  v.  Skill-  See  also  Nuisance ;  Waste;  Waters. 

man,  127  Ind.  130,  26  N.  E.  676,  11  14.  Gulf   Compress  Co.   v.   Harris, 

L.R.A.  55;  Goodrich  V.Moore,  2  Minn.  158  Ala.  343,  48  So.  477,  24  L.R.A. 

61,  72  Am.  Dec.  74  and  note;  Eide-  (N.S.)  399. 

miller  Ice  Co.  v.  Guthrie,  42  Neb.  238,  16.  Staton  v.  Atlantic  Coast  Line  R; 

60  N.  W.  717,  28  L.R.A.  581;  Jerome  Co.,  147  N.  C.  428,  61  S.  E.  455,  17 

V.  Ross,  7  Johns.  Ch.  (N.  Y.)  315,  11  L.R.A.(N.S.)  949. 

Am.  Dec.  484 ;  Thomas  v.  Musical  Mut.  16.  Merced  Min.  Co.  v.  I^mont,  7 

Protective  Union,  121  N.  T.  45,  24  N.  Cal.  317,  68  Am.  Dec.  262  and  note. 

E.  24,  8  L.R.A.  175;  Smith  v.  Gardner,  17.  Note:  1  A.  S.  R.  374. 

12  Ore.  221,  6  Pac.  771,  53  Am.  Rep.  18.  Bettman  v.  Hanrcssr-42  W.  Va. 

342;  Harkinson's  Appeal,  78  Pa.  St.  433,  26  S.  E.  271,  36  L.R.A.  566. 

196,  21  Am.  Rep.  9 ;  Kelly  v.  Conner,  19.  Puckette  v.  Judge,  39  La.  Ann. 

122   Tenn.   339,   123   S.   W.   622,   25  901,  2  So.  801,  4  A.  S.  R.  242. 

L.R.A.(N.S.)    201;   Harley  v.  Linde-  20.  American  Smelting,  etc.,  Co.  t. 

mann,  129  Wis.  514, 109  N.  W.  570,  8  Godfrey,  158  Fed.  226,  89  C.  C.  A. 

L.R.A.(N.S.)    124;   Attorney  General  139, 14  Ann.  Cas.  8 ;  Deegan  v.  Neville, 
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complete  and  adequate  temedy  in  a  court  of  law,  for  an  injury,  it  ia 
not  irreparable;  and  if  full  compensation  can  be  obtained  by  damages 
in  an  action  in  that  form,  equity  will  not  apply  the  extraordinary 
remedy  by  injunction.*  To  justify  equitable  interposition,  the  injury 
must  be  of  a  peculiar  nature,  so  tiiat  compensation  in  money  cannot 
atone  for  it.  Where,  however,  though  from  ila  nature  it  may  be  thus 
atoned  for,  if,  in  the  particular  case,  the  party  be  insolvent,  and  on 
that  account  unable  to  atone  for  it,  it  may  be  considered  irreparable.' 
49.  Instances  of  Irreparable  Injury. — An  injury  which  tends  to 
the  destruction  of  an  estate,  or  which  is  of  such  a  character  as  to 
work  the  destruction  of  the  property  as  it  has  been  held  and  enjoyed, 
will  be  treated  as  irreparable.'  Of  such  a  character  are  injuries 
caused  by  digging  into  the  earth  and  taking  minerals  therefrom.* 
And  an  injury  which  consists  in  denying  to  the  editor  of  a  newspaper 
a  right,  vested  in  him  by  contract,  to  have  full  editorial  control  of, 
and  to  dictate,  the  policy  of  such  paper  has  been  held  to  be  of  such 
a  character.*  An  injury  may  also  be  irreparable  when  of  such  con- 
stant and  frequent  recurrence  that  no  fair  or  reasonable  redress  can 
be  had  therefor  in  a  court  of  law.*  The  teirm  also  includes  wrongs 
of  a  repeated  and  continuing  character,  or  which  occasion  damages 
which  are  estimable  only  by  conjecture,  and  not  by  any  accurate 
standard.'  Another  of  the  cases  in  which  an  injury  is  irreparable 
in  the  equitable  sense  is  where  the  complainant  cannot  procure  redress 
at  law  without  incurring  the  expense  of  several  actions,  and  the  dam- 
ages recoverable  would  be  inadequate  to  recoup  him.* 

127  Ala.  471,  29  So.  173,  85  A.  S.  R.  Neb.  238,  60  N.  W.  717,  28  L.R.A.  581; 

137;   Christian  Church  of  Huntsville  Gause  v.  Perkins,  56  N.  C.  177,  69  Am. 

V.  Sommer,  149  Ala.  145,  43  So.  8, 123  Dee.  728;  Crescent  Min.  Co.  v.  Silver 

A.   S.  R.  27,  8  L.R.A.(N.S.)    1031;  King  Min.  Co.,  17  Utah  444,  54  Pac. 

Dudley  v.  Hurst,  67  Md.  44,  8  Atl.  901,  244,  70  A.  S.  R.  810. 

1  A.  S.  R.  368  and  note;  Ainsworth  v.  Notes:  11  Am.  Dec.  484;  1  A.  S.  R. 

Munoakong  Hunting,  etc..  Club,  153  374. 

Mich.  185,  116  N.  W.  992,  126  A.  S.  3.  Notes:  1  A.  S.  R.  376;  85  A.  S. 

R.  474,  15  Ann.  Cas.  706,  17  L.R.A.  R.  142.    See  infra,  par.  145. 

(N.S.)  1236  and  note;  Rhodes  v.  Dun-  4.  Bettman  v.  Harness,  42  W.  Va. 

bar,  57  Pa.  St.  274,  98  Am.  Dec.  221;  433,  26  S.  E.  271,  36  L.R.A.  566.    See 

McGregor  v.  Silver  King  Min.  Co.,  14  infra,  par.  145.    See  also  Mines. 

Utah  47,  45  Pac.  1091,  60  A.  S.  R.  883  6.  Puckette  v.  Judge,  39  La.  Ann. 

and  note;  Lawson  v.  Menasha  Wood-  901,  2  So.  801,  4  A.  S.  R.  242. 

en-Ware  Co.,  59  Wis.  393,  18  N.  W.  6.  Donovan    v.    Pennsylvania    Co., 

440,  48  Am.  Rep.  528.  199  U.  S.  279,  26  S.  Ct.  91,  50  U.  S. 

Note:  85  A.  S.  R.  142.  (L.  ed.)  192.     See  infra,  par.  158  et 

1.  Richard's  Appeal,  57  Pa.  St.  105,  seq.  as  to  repeated  trespasses. 

98  Am.  Dec.  202.  7.  Commonwealth  v.  Pittsburgh,  etc., 

Note:  1  A.  S.  R.  368.  R.  Co.,  24  Pa.  St.  169,  62  Am.  Dec. 

2.  Deegan  v.  Neville,  127  Ala.  471,  372. 

29  So.  173,  85  A.  S.  Rl  137  and  note;       S.  Lewis  v.  North  Kingston,  16  R. 
Lcmmon  ▼.  Guthrie  Center,  113  la.  36,  I.  15,  11  Atl.  173,  27  A.  S.  R.  724. 
84  N.  W.  986,  86  A.  S.  R.  361  and       Note:  85  A.  S.  R.  142. 
note;  Eidemiller  Ice  Co.  v.  Gathrie,  42       See  infra,  par.  50  et  seq. 
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MuUipUcity  of  SuU$ 

50.  General  Principles. — ^The  doctrine  that  a  court  of  chancery  Trill 
entertain  jurisdiction  to  prevent  a  multiplicity  of  suits,  early  recog- 
nized by  affording  relief  of  this  nature  to  parties  invoking  its  juris- 
diction by  bills  of  peace,*  is  generally  accepted  and  well  established, 
and  the  power  is  frequently  exercised  in  the  form  of  injunctive  relief.** 

9.  See  Equitt,  vol.  10,  p.  281.  Ind.  575,  28  N.  E,  853,  15  L.R.A.  321, 

10.  Carroll  v.  Safford,  3  How.  441,  overruled  on  another  point  by  Lewis- 
11  U.  S.  (L.  ed.)  671;  Parker  v.  Win-  ville  Natural  Gas  Co.  v.  State,  135 
nipiseogee  Lake  Cotton,  etc.,  Co.,  2  Ind.  40,  34  N.  E.  702,  21  L.R.A.  734; 
Black  545, 17  U.  S.  (L.  ed.)  333;  Oel-  Cragg  v.  Levinson,  238  111.  69,  87  N. 
richs  V.  Spain,  15  Wall.  211,  21  E.  121,  15  Ann.  Cas.  1229  and  note, 
U.  S.  (L.  ed.)  43;  Union  Pae.  Ry.  Co.  21  L.R.A.(N.S.)  417;  Muncie  Natural 
V.  Cheyenne,  113  U.  S.  516,  5  S.  Gas  Co.  v.  Muncie,  160  Ind.  97,  66  N. 
Ct.  601,  28  U.  S.  (L.  ed.)  1098;  Smyth  E.  436,  60  L.R.A.  822;  South  Coving- 
v.  Ames,  169  U.  S.  466,  18  S.  Ct.  418,  ton,  etc.,  R.  Co.  v.  Berry,  93  Ky.  43, 
«  U.  S.  (L.  ed.)  819;  Cruickshank  v.  18  S.  W.  1026,  40  A.  S.  R.  161,  15 
Bidwell,  176  U.  S.  73,  20  S.  Ct.  280,  44  L.R.A.  604;  StovaU  v.  McCutchen,  107 
U.  S.  (L.  ed.)  377;  Detroit  v.  Detroit  Ky.  577,  54  S.  W.  969,  92  A.  S.  R. 
Citizen's  St.  Ry.  Co.,  184  U.  S.  368,  373  and  note,  47  L.R.A.  287;  Hol- 
22  S.  a.  410,  46  U.  S.  (L.  ed.)  592;  land  v.  Baltimore,  11  Md.  186,  69 
Cleveland  v.  Cleveland  City  R.  Co.,°  Am.  Dec.  195;  Boston,  etc.,  R.  Co.  v. 
194  U.  S.  517,  24  S.  Ct.  756,  48  U.  S.  Sullivan,  177  Mass.  230,  58  N.  E.  689, 
(L.  ed.)  1102;  Chicago,  etc.,  R.  Co.  v.  83  A.  S.  R.  275;  Poindexter  v.  Hender- 
Dey,  35  Fed.  866,  1  L.R.A.  744  and  son,  Walker  (Miss.)  176,  12  Am.  Dec 
note;  Sandford  V.  Poe,  69  Fed.  546,  37  550;  Warren  Mills  v.  New  Orleans 
U.  S.  App.  378,  16  C.  C.  A.  305,  60  Seed  Co.,  65  Miss.  391,  4  So.  298,  7  A. 
L.R.A.  641;  Burden  v.  Stein,  27  Ala.  S.  R.  671;  Sylvester  Coal  Co.  v.  St. 
104,  62  Am.  Dec.  758  and  note;  Port  Louis,  130  Mo.  323,  32  S.  W.  649,  51  A. 
of  Mobile  v.  Louisville,  etc.,  R.  Co.,  84  S.  R.  566 ;  Jerome  v.  Ross,  7  Johns.  Cb. 
Ala.  115,  4  So.  106,  5  A.  S.  R.  342;  (N.  Y.)  315,  11  Am.  Dec.  484;  Lynch 
Ulbricht  v.  Eufaula  Water  Co.,  86  Ala,  v.  MetropoUtan  El.  R.  Co.,  128  N.  Y. 
587,  6  So.  78, 11  A.  S.  R.  72,  4  L.R.A.  274,  29  N.  E.  315,  26  A.  S.  R.  523,  15 
572;  Pitcockv.  State,  91  Ark.  527, 121  L.R.A.  287;  State  v.  District  Court, 
S.  W.  742, 134  A.  S.  R.  88;  Kellogg  v.  17  N.  D.  285, 115  N.  W.  675, 15  L.R.A. 
King,  114  Cal.  378,  46  Pac.  166,  55  A.  (N.  S.)  331;  SulHvan  v.  Jones,  etc., 
S.  R.  74;  Southern  Pac.  Co.  v,  Robin-  Co.,  208  Pa.  St.  540,  57  Atl.  1065,  66 
son,  132  Cal.  408,  64  Pac.  572,  12  L.R.A.  712;  Missouri  K.,  etc.,  R.  Co. 
L.RA.(N.S.)  497;  Mendelson  v.  Me-  v.  Tolbert,  100  Tex.  379,  100  S.  W. 
Cabe,  144  CaL  230,  77  Pac.  915,  103  138,  10  L.R.A.(N.S.)  681;  Bettman  v. 
A.  S.  R.  78;  Kirby  v.  Union  Pac.  R.  Harness,  42  W.  Va.  433,  26  S.  E.  271, 
Co.,  51  Colo.  509,  119  Pac.  1042,  Ann.  36  L.R.A.  566;  Lawson  v.  Menasha 
Cas.  1913B  461;  Enfield  Toll  Bridge  Wooden-Ware  Co.,  59  Wis.  393,  18  N. 
Co.  V.  Hartford,  etc.,  R.  Co.,  17  Conn.  W.  440,  48  Am.  Rep.  528;  Miller  v. 
40,  42  Am.  Dec.  716;  Murphy  v.  Wil-  Hoeschler,  121  Wis.  558,  99  N.  W. 
mingtoH,  6  Honst  (Del.)  108,  22  A.  S.  228,  7  L.R.A.(N.S.)  49  and  note;  At- 
R.  345  and  note;  Chicago  v.  Collins,  tomey-General  v.  Cambridge  Consnm- 
175  Dl.  445,  51  N.  E.  907,  67  A.  S.  R.  ers  Gas  Co.,  L.  R.  4  Ch.  71,  38  L.  J., 
224,  49  L.R.A.  408;  Cicero  Lumber  Ch.  94,  17  W.  R.  145,  19  Eng.  RuL 
Co.  V.  Cicero,  176  Dl.  9,  51  N.  E.  758,  Cas.  289. 

68  A.  S.  R.  155,  42  L.R.A.  696;  Rush-      Notes:  11  A.  S.  R.  355;  110  A.  S.  B. 
viUe  V.  RushviUe  Natural  Gas  Co.,  132  399. 
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The  doctrine  u  founded  on  the  theory  of  affording  a  speedy  and 
efficient  administration  of  justice  and,  at  tiie  same  time,  promoting 
the  convenience  of  the  parties.**  Under  such  circumstances  inade- 
quacy of  the  remedy  at  law  is  regarded  as  existing,*'  and,  as  in 
other  cases  where  the  preventive  aid  of  a  court  of  equity  is  invoked, 
the  court  having  assumed  jurisdiction  will  ordinarily  retain  it  for 
all  purposes  and  give  full  relief,  even  though  the  determination  of 
purely  legal  rights  may  be  involved  which  would  not  otherwise  be 
within  the  range  of  its  authority.**  Equity,  however,  will  not  inter- 
fere to  prevent  a  multiplicity  of  suits,  if  the  bringing  of  one  or  many 
suits  is  a  matter  for  complainants'  election,  there  being  no  necessity 
for  a  multiplicity.**  And  whether  it  will,  in  any  case,  interfere  by 
injunction  to  grant  relief  on  this  ground  depends  on  the  facts  and 
circumstances  of  the  particular  case  and  whether  such  interference 
is  called  for  to  prevent  useless  litigation.*'  In  other  words,  it  is  a 
matter  for  the  exercise  of  a  sound  discretion  by  the  presiding  judge, 
who,  as  an  aid  to  the  proper  determination  of  the  rights  of  the  par- 
ties, may  consider  the  number  of  suits  which  may  be  avoided,  the 
statutory  provisions  for  reducing  this  number,  the  efficiency  of  such 
provisions  for  giving  plaintiffs  adequate  relief,  the  convenience  and 
pecuniary  loss  of  the  parties,  ttie  apparent  as  well  as  anticipated  issues 
between  the  different  parties,  and  the  importance  of  preserving  to 
each  the  right  of  a  jury  trial.** 

SI.  Multiplicity  Not  Synonymous  with  Multitude. — The  power  of 
•  court  of  equity  to  issue  an  injunction,  on  the  ground  of  multiplic- 
ity of  suits,  is  not  determined  by  the  m^e  fact  of  the  number  of 
suits;  th«re  must  be  some  other  ground  of  jurisdiction.*^  Multiplic- 
ity, as  here  used,  is  in  no  sense  synonymous  with  multitude.**  Where 
there  are  demands,  in  favor  of  different  persons,  against  different 
persons,  having  no  connection  with  each  other,  resting  on  and  in- 

IL  See  EQTnxT,  vol.  10,  p.  281.  144  N.  W.  ^3,  Ann.  Cas.  1915B  448, 

12.  Cruickshank  v.  BidweU,  176  U.  L.E.A.1915F  1012. 
8.  73,  20  S.  Ct.  280,  44  U.  S.  (L.  ed.)       17.  Hennessy  v.  Moise,  189  U.  S.  35, 
377.  23  S.  Ct.  534,  47  U.  S.  (L.  ed.)  698; 

15.  Camp  V.  Boyd,  229  U.  S.  530,  33  Long  v.  Mcintosh,  129  Oa.  660,  59  S. 
S.  a.  785,  57  U.  S.  (L.  ed.)  1317;  E.  779,  12  Ann.  Cas.  263,  16  L.R.A. 
Hnghlett  v.  Harris,  1  DeL  Ch.  349, 12  (N.S.)  1043;  Illinois  Cent  B.  Co.  v. 
Am.  Dec.  104;  Lynch  v.  Metropolitan  Baker,  155  Ky.  512,  159  S.  W.  1169, 
EL  R.  Co.,  129  N.  Y.  274,  29  N.  E.  49  L.RA.(N.S.)  496  and  note;  Deep- 
316,  26  A.  S.  B.  523,  15  LJl-A.  287.     water  R.  Co.  v.  Motter,  60  W.  Va.  55, 

14.  Gnlf  Compress  Co.  v.  Harris,  53  S.  E.  705, 116  A.  S.  R.  873. 
158  Ala.  343,  48  So.  477,  24  L.B.A.  Note:  49  L.R.A.(N.S.)  497. 
(N.S.)  399.  18.  Roanoke  Guano  Co.  v.  Saunders, 

16.  Notes:  126  A.  S.  R.  991;  131  A.  173  Ala.  347,  66  So.  198,  35  L.R.A. 
S.  B.  32.  (N.S.)  491;,  Murphy  v.  Wilmington,  6 

16.  Davis  V.  Forrestal,  124  Minn.  10,    Houst.  (DeL)  108,  22  A.  S.  R.  346. 
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volving  different  facts,  eqmty  will  not  exercise  its  preventive  power.** 
And  the  mere  fact  that  numerous  independent  parties  assert  claims 
against  a  single  individual,  on  which  they  may  bring  separate  actions, 
does  not  justify  a  court  of  equity  in  entertaining  an  action  by  the 
alleged  debtor  to  compel  them  to  litigate  their  clsdms  in  a  form  which 
he  selects.*" 

52.  Single  Right  Asserted  against  Many. — The  general  rule  seems 
to  be,  that  several  grievances  mxjst  be  redressed  by  several  suits,  the 
exception  to  this  rule  being  where  a  single  right  is  asserted  on  one 
side  which  affects  the  parties  on  the  other  side  in  the  same  way,  or 
a  single  wrong  is  complained  of  which  falls  on  them  all  simultane- 
ously and  together.*  Thus  courts  of  equity  will  interpose  to  prevent 
a  multiplicity  of  suits,  where  the  subject  matter  of  contest  is  held 
by  one  individual,  in  opposition  to  a  number  of  persons  who  contro- 
vert his  right,  and  who  hold  separate  and  distinct  interests  depend- 
ing on  a  common  source.  Not  that  it  is  for  the  purpose  of  adjudi- 
cating on  the  legal  rights  of  the  parties  litigant,  but  to  direct  their 
ascertainment  under  the  superintendence  of  the  courts,  on  issues 
framed  by  it.  The  right  of  the  court  of  chancery  thus  to  interpose, 
is  regarded  as  amongst  the  most  salutary  portions  of  its  jurisdiction. 
The  plaintiff,  by  its  interposition,  is  relieved  from  the  necessity  of 
bringing  a  number  of  suits  at  law  agbinst  different  individuals  to 
quiet  the  same  common  right,  where  each  suit  would  establish  only 
the  particular  right  in  question,  between  the  plaintiff  and  defendant 
in  that  suit.*  It  is  said,  however,  that  a  court  of  equity  ought  not 
to  interfere  on  the  ground  of  danger  of  multiplicity  of  suits  by  the 
same  person  against  the  complainant  for  causes  of  action  arising  out 
of  the  same  facts  and  legal  principles,  unless  it  is  clearly  necessary 
to  protect  the  complainant  against  continued  and  vexatious  litiga- 
tion.' A  plaintiff  should  ordinarily  establish  his  right  at  law  before 
seeking  relief  in  equity  on  the  ground  of  the  prevention  of  a  multi- 
plicity of  suits,*  but  where  the  parties  are  numerous  and  cannot  be 
ascertained,  this  rule  is  relaxed.'  Equity  will  not,  however,  exercise 
its  preventive  power  to  enjoin  proceedings,  where  the  object  is  merely 
to  consolidate  actions  or  to  save  expense  by  so  doing.  There  must 
be  some  community  of  interest  or  it  will  refuse  to  extend  its  aid.* 

19.  National  Tube  Co.  v.  Smith,  57  3.  Boise  Artesian  Hot,  etc.,  Co.  ▼. 
W.  Va.  210,  50  S.  E.  717, 110  A.  S.  R.  Boise  City,  213  U.  S.  276,  29  S.  Ct 
771, 1  L.R.A.(N.S.)  195;  DeepwaterR.   426,  53  U.  S.  (L.  ed.)  796. 

Co.  v.  Hotter,  60  W.  Va.  55,  53  S.  E.  4.  Woodward  v.  Seely,  11  Dl.  157, 
705,  116  A.  S.  R.  873.  50  Am.  Dec.  445  and  note. 

20.  Note:  49  L.R.A.(N.S.)  497.  Note:  62  Am.  Dec.  764. 

1.  Note:  22  A.  8.  R.  358.  6.  Notes:  50  Am.  Dec.  453;  62  Am. 

2.  Nevitt  V.  Gillespie,  1  How.  Dec.  764,  765.  See  Eqottt,  voL  10,  p. 
(Miss.)  108,  26  Am.  Dec.  696.  282. 

See  Equity,  vol.  10,  p.  282.  6.  See  Equmt,  vol.  10,  p.  283  et  aeq. 
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53.  Community  of  Intaest  in  Subject  Matter  of  Controversy; 
Minority  View. — The  question  as  to  the  character  of  the  community 
of  interest  w^iich  is  required  to  authorize  a  court  of  equity  to  grant 
relief  by  way  of  injunction  on  the  ground  of  multiplicity  of  suits 
is  one  which  has  been  productive  of  much  discussion  and  varied 
views.  Not  only  has  there  been  conflict  between  different  jurisdic- 
tions, but,  within  the  same  jurisdictions,  may  be  found  decisions 
either  directly  overruling  prior  decisions  or  apparently  in  conflict 
therewith.  The  courts  seemed  at  one  time  to  have  generally  adhered 
to  the  view  that  a  community  of  interest  in  the  subject  matter  of 
the  controversy  was  essential  to  authorize  a  court  of  equity  to  extend 
its  aid.  At  a  later  period,  however,  some  jurisdictions  departed  from 
this  view,  inclining  to  the  doctrine  that  a  community  of  interest  in 
the  questions  of  law  and  fact  would  be  sufficient.'  In  line  with  this 
doctrine  there  is  authority  for  the  view  that  a  court  of  equity  may 
enjoin  the  doing  of  an  act,  in  order  to  prevent  a  multiplicity  of 
suits  which  depend  on  a  common  state  of  facts,  and  a  common  prin- 
ciple of  law.*  A  similar  conclusion  has  also  been  reached  in  other 
jurisdictions.*  Thus  where  several  plaintiffs  separately  sued  the 
same  defendant  in  actions  at  law  for  a  continuing  trespass  and  his 
liability  in  each  action  depended  on  the  same  facts,  it  was  held  that 
a  court  of  equity  had  jurisdiction  to  enjoin  the  multiplicity  of  suits 
and  have  them  consolidated  in  one  action.***  Similarly  it  has  been 
decided  that  equity  may  enjoin  the  maintenance  by  many  hundreds 
of  employees  of  separate  actions  against  a  railroad  company  for 
failure  to  deliver  cars  to  their  employer,  which  deprived  them  of 
staied  work,  for  sums  so  low  as  not  to  admit  of  appeal  from  the  judg- 
ment, if  tiie  claims  had  no  foundation  in  law,  and  require  the  entire 
controversy  to  be  settled  in  one  action.**  Founded  on  much  the 
same  principle  is  the  determination  that  equity  will  entertain  a  suit 
to  enjoin  the  prosecution  of  a  great  number  of  actions  against  a  rail- 
road company  for  penalties  for  refusal  to  comply  with  the  statutory 
requirements  as  to  stop-over  tickets  which  defendants  have  confed- 
erated to  create  and  prosecute,  and  will  consolidate  the  actions  and 
dispose  of  the  litigation.** 

7.  Southern  Steel  Co.  v.  Hopkins,    (N.S.)  848;  16  Ann.  Cas.  694. 

174  Ala.  465,  57  So.  11,  Ann.   Caa.  10.  Illinois  Cent.  R.  Co.  v.  Garrison, 

1914B  692  and  note,  40  L.R.A.(N.S.)  81  Miss.  257,  32  So.  996,  95  A.  S.  B. 

464  and  note,  ovemding  157  Ala.  175,  469,  distinguishing  Tribette  v.  Illinois 

47  So.  274,  131  A.  S.  R.  20,  16  Ann.  Cent.  R.  Co.,  70  Miss.  182,  12  So.  32, 

Cas.  690,  20  L.B.A.(N.S.)  848.  36  A.  S.  R.  642, 19  L.R.A.  660. 

8.  Crawford  v.  Mobile,  etc.,  B.  Co.,  11.  Illinois  Cent.  R.  Co.  ▼.  Baker, 
83  Miss.  708,  36  So.  82,  102  A.  S.  R.  155  Ky.  612, 159  S.  W.  1169, 49  L.R.A. 
476,  apparently  overruling  Tribette  v.  (N.S.)  496  and  note. 

Illinois  Cent.  B.  Co.,  70  Miss.  182,  12       12.  Southern  Pacific  Co.  v.  Robin- 
So.  32,  35  A.  S.  R.  642, 19  L.R.A.  660.  son,  132   Cal.  408,  64  Pao.  572,  12 

9.  Notes:  131  A.  S.  R.  31;  20  L.R.A.  L.R.A.(N.S.)  497. 
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54.  Majority  View  as  to  Community  of  Interest  in  Subject  Matter. — 

What  seems  at  present  to  be  the  prevailing  rule,  and  must  be  accorded 
the  distinction  of  being  supported  by  the  weight  of  authority,  is  that 
the  mere  fact  that  there  is  a  community  of  interest  in  the  questions 
of  law  and  fact  presented  by  a  given  controversy,  or  in  the  kind  and 
form  of  relief  demanded  by  or  against  each  of  several  individuals 
will  not  warrant  equitable  interposition  by  way  of  injunction.**  This 
rule  precludes  a  court  of  equity  from  affording  such  relief  where 
there  are  several  tort  actions  brought  by  different  plaintiffs,  against 
the  same  defendant,  when  there  is  merely  a  community  of  interests 
in  the  questions  of  law  and  fact  involved  and  no  common  title,  no 
community  or  multiplicity  of  interest  or  of  right  in  the  subject  mat- 
ter.** Thus  a  defendant  sued  for  damages  by  several  different  plain- 
tiffs, who  have  no  community  or  tie  connecting  them,  except  that 
each  has  suffered  by  the  same  act  of  negligence,  cannot  enjoiu  them 
from  prosecuting  their  actions  separately  at  law,  and  compel  them 
to  obtain  relief  by  a  single  suit  in  chancery.*'  Nor  has  equity  juris- 
diction, in  order  to  prevent  a  multiplicity  of  suits,  to  enjoin  the  prose- 
cution of  a  large  number  of  actions  by  different  persons,  under  an 
employers'  liability  act,  against  a  common  employer,  to  recover 
damages  for  wrongful  deaths  caused  by  the  same  accident  in  the 
employers'  plant,  and  thus  determine  the  question  of  liability  itself.** 
Similarly,  the  jurisdiction  of  equity  to  prevent  a  multiplicity  of  suits 
does  not  extend  to  the  entertainment  by  that  court  of  a  bill,  by  a 
manufacturer  to  enjoin  separate  suits,  by  neighboring  property  own- 
ers, to  recover  damages  for  injuries  to  their  property  by  noxious  fumes 
from  the  establishment,  and  the  making  of  all  compensation  in  the 

13.  Scruggs  V.  American  Cent.  Ins.  14.  Roanoke  Ouano  Co.  v.  Saunders, 

Co.,  176  Fed.  224, 100  C.  C.  A.  142,  36  173  Ala.  347,  56  So.  198,  35  L.R.A. 

L.R.A.(N.S.)  92;  Roanoke  Ouano  Co.  (N.S.)  491  and  note;  Southern  Steel 

V.  Saunders,  173  Ala.  347,  56  So.  198,  Co.  v.  Hopkins,  174  Ala.  465,  57  So. 

35  L.R.A.(N.S.)  491  and  note;  South-  11,  Ann.  Cas.  1914B  692  and  note,  40 

em  Steel  Co.  v.  Hopkins,  174  Ala.  465,  L.R.A. (N.S.)  464  and  note,  overruling 

57  So.  11,  Ann.  Cas.  1914B  692  and  157  Ala.  175,  47  So.  274,  131  A.  S.  R. 

note,  40  L.R.A.(N.S.)   464  and  note,  20,  16  Ann.  Cas.  690,  20  L.R.A.(N.S.) 

overruling  157  Ala.  175,  47  So.  274,  848. 

131  A.  S.  R.  20,  16  Ann.  Cas.  690,  20  Notes:   131   A.    S.   R.   42;    L.R.A. 

L.R.A.(N.S.)  848;  Albert  Lea  v.  Niel-  1915F  1012. 

sen,  80  Minn.  101,  82  N.  W.  1104,  81  16.  Tribette  v.  Illinois  Cent.  R.  Co, 

A.  S.  R.  242;  Tribette  v.  Illinois  Cent.  70  Miss.  182,  12  So.  32,  35  A.  S.  B. 

R.  Co.,  70  Miss.  182,  12  So.  32,  35  A.  642,  19  L.R.A.  660. 

S.  R.  642  and  note,  19  L.R.A.  660,  ap-  16.  Southern  Steel  Co.  v.  Hopkins, 

parent!;  overruled  by  later  decisions,  174  Ala.  465,  57  So.  11,  Ann.  Cas. 

20  L.R.A.(N.S.)  861  note.  1914B  692  and  note,  40  L.R.A.(N.8.) 

Notes:  131  A.  S.  R.  42;  20  L.R.A.  464  and  note,  overruling  157  Ala.  175, 

(N.S.)  848.  47  So.  274,  131  A.  S.  R.  20,  16  Ann. 

See  Equity,  vol.  10,  p.  284.  Cas.  690,  20  L.R.A,(N.S.)  848. 
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one  suit.**  Nor  can  one  of  several  insurance  companies  which  have 
issued  policies  on  one  piece  of  property  imposing  liability  in  propor- 
tion to  the  loss,  maintain  a  biU  in  equity  to  compel  an  adjustment 
of  the  liability  on  the  several  policies  in  one  suit,  on  the  theory  that 
a  multiplicity  of  suits  will  thereby  be  prevented.**  These  decisions 
are  authority  for  the  doctrine,  which  seems  to  be  the  prevailing  one, 
that  there  must  be  a  community  of  interest  in  the  subject  matter  and 
that  a  community  of  interest  in  the  questions  of  law  and  fact  involved 
is  not  sufficient  to  authorize  the  issuance  of  an  injunction  on  the 
ground  of  multiplicity  of  suits. 

55.  Vezatiotu  Litigation. — ^A  court  of  equity  may  properly  inter- 
pose to  prevent  vexatious,  oppressive  and  ruinous  litigation.  The 
power  of  the  court  to  so  act  may  be  invoked  either  by  a  bill  of  peace  *• 
or  by  a  petition  asking  for  relief  by  way  of  injunction  against  such 
proceedings.**  The  exercise  of  this  power  is  not  founded  on  the 
principle  ordinarily  controlling  as  to  multiplicity  of  suits,  but  is  based 
on  the  fact  that  the  litigation  is  for  the  purpose  of  harassing,  annoy- 
ing and  vexing  an  opponent  and  that  the  jurisdiction  of  the  court 
is  invoked  by  the  numerous  proceedings,  not  for  the  attfdnment  of 
justice  but  rather  to  further  or  satisfy  individual  malice  towards 
another.  Thus,  in  the  case  of  a  combination  or  conspiracy  between 
numerous  parties  to  vex  and  harass  the  complainant  by  numerous 
suits  a  court  of  equity  may  properly  act  by  enjoining  their  prose- 
cution.* 

VIII.   CJONSIDERATIONS  AFFECTING  RiGHT  TO  RelIBF 

In  Oeneral 

56.  Doctrine  of  Clean  Hands. — It  is  a  familiar  maxim  that  "he 
who  comes  into  equity,  must  do  so  with  clean  hands,"  and  it  is  fully 

17.  Roanoke  Chiano  Co.  v.  Saunders,  Gillespie,  1  How.  (Miss.)  108,  26  Am. 
173  Ala.  347,  56  So.  198,  35  L.R.A.  Dec.  696;  Warren  Mills  v.  New  Or- 
(N.S.)  491  and  note.  leans  Seed  Co.,  65  Miss.  391,  4So.  298, 

18.  Scruggs  V.  American  Cent  Ins.  7  A.  S.  R.  671;  Sylvester  Coal  Co.  v. 
Co.,  176  Fed.  224,  100  C.  C.  A.  142,  St.  Louis,  130  Mo.  323,  32  S.  W.  649, 
36  L.R.A.(N.S.)  92.  51  A.  S.  R.  566;  Lawson  v.  Menasha 

19.  See  EQOTrr,  vol.  10,  p.  28L  Wooden- Ware  Co.,  59  Wis.  393,  18  N. 

20.  Parker  v.  Winnipiseogee   Lake  W.  440,  48  Am.  Rep.  528. 

Cotton,  etc,  Co.,  2  Black  545,  17  U.  S.  Notes:  110  A.  S.  R.  399;  49  L.R.A. 

(L.  ed.)  333;  Phoenix  Mut.  life  Ins.  (N.S.)  497. 

Co.  V.  Bailey,  13  Wall.  616,  20  U.  S.  1.  Southern   Steel  Co.  v.  Hopkins, 

(L.  ed.)  501;  Cragg  v.  Levinson,  238  174  Ala.  465,  57  So.  11,  Ann.   Cas. 

m.  69,  87  N.  E.  121, 15  Ann.  Cas.  1229,  1914B  692  and  note,  40  L.R.A.(N.S.) 

21    L.R.A.(N.S.)    417;    Townsend    v.  464  and  note,  overruling  157  Ala.  175, 

Epstein,  93  Md.  537,  49  Atl.  629,  86  47  So.  274,  131  A.  S.  R.  20,  16  Ann. 

A.  S.  R.  441,  52  L.R.A.  409;  Nevitt  v.  Cas.  690,  20  L.R.A.{N.S.)  848. 
R.  C.  L.  XIV.— 23.              SSH 
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applicable  where  aid  by  way  of  injunction  is  sought*  A  court  of 
equity  deals  with  conscionable  demands  only  and  with  those  which 
are  unconscionable,  whether  through  fraud  or  mere  neglect,  it  will 
have  nothing  to  do.'  In  applying  this  principle  the  ordinary  rule 
is  that  it  has  reference  only  to  the  plaintiff's  rights  against  the  defend- 
ant* and  only  when  his  iniquity  has  an  immediate  and  necessEury 
relation  to  the  equity  for  which  he  sues.'  In  the  application  of  this 
doctrine  it  is  held  that  a  public  service  corporation  which  acts  in 
fraud  or  defiance  of  the  rights  of  the  public  is  not  entitled  to  equi- 
table consideration.*  Likewise  a  complainant  who  asks  an  injunction 
to  prevent  the  breach  of  a  contract  of  service  is  without  clean  hands 
where  he  had  induced  the  employee  to  violate  his  contract  with  a 
former  employer.'  Again,  if  a  man  invites  an  injury,  though  he 
may  have  redress  in  a  court  of  law,  he  is  not  entitled  to  an  injunction.* 
This  principle  also  controls  where  a  person  seeks  to  enjoin  another 
from  the  doing  of  certain  acts,  which  he  is  himself  doing,  though 
in  a  lesser  degree.* 

57.  Trivial,  Anticipated  or  Doubtful  Injuries. — ^Where  an  injury  is 
trivial  equity  will  not  ordinarily  interfere  by  injunction,  even  in 
cases  where  the  right  has  been  established  at  law;  **  but  in  order  to 
justify  such  interposition  the  injury  complained  of  must  be  sub- 
stantial, and  not  merely  technical  or  inconsequential.**  A  mere 
apprehension  of  future  injury  is  not  enough  to  warrant  the  issuance 

2.  Weeghman  v.  Killifer,  215  Fed.  Scranton  Electric  Light,  etc.,  Co.'s  Ap- 
289,  131  C.  C.  A.  558,  L.R.A.1915A  peal,  122  Pa.  St.  154, 16  AtL  446,  9  A. 
820  and  note;  Ilo  OU  Co.  v.  Indiana   S.  R.  79,  1  L.RA.  285. 

Natural  Gas,  etc.,  Co.,  174  Ind.  635,  7.  Weeghman  v.  Killifer,  215  Fed. 

92  N.  E.  1,  30  L.R.A.(N.S.)  1057  and  289,  131  C.  C.  A.  558,  L.R.AJ.915A 

note;  Maryland  Sav.  Inst.  v.  Schroe-  820.    And  see  infra,  par.  84. 

der,  8  Gill  &  J.  (Md.)  93,  29  Am.  Dec.  8.  Edwards  v.  Allouez  Min.  Co.,  38 

528;  Beekman  v.  Marsters,  195  Mass.  Mich.  46,  31  Am.  Rep.  301. 

205,  80  N.  E.  817, 122  A.  S.  R.  232,  11  9.  Ilo  Oil  Co.  v.  Indiana  Natural 

Ann.  Cas.  332,  11  LJl.A.(N.S.)   20L  Gas,  etc.,  Co.,  174  Ind.  635,  92  N.  E, 

See  also  Equity,  vol.  10,  p.  389.  1,  30  L.R.A.(N.S.)  1057  and  note. 

3.  Scranton  Electric  Light,  etc.,  10.  Attorney  General  v.  Algonquin 
Co.'s  Appeal,  122  Pa.  St.  154,  15  Atl.  Club,  153  Mass.  447,  27  N.  E.  2,  11 
446,  9  A.  S.  R.  79,  1  L.R.A.  285.  L.R.A.  500;  Crescent  Min.  Co.  v.  Silver 

4.  Kirby  v.  Union  Pac.  R.  Co.,  51  King  Min.  Co.,  17  Utah  444,  54  Pac. 
Colo.  509,  119  Pac.  1042,  Ann.  Cas.  244,  70  A.  S.  R.  810. 

1913B  461;  Beekman  v.  Marsters,  195  11.  Bigelow  v.  Hartford  Bridge  Co., 

Mass.  205,  80  N.  E.  817, 122  A.  S.  R.  14  Conn.  565,  36  Am.  Dec.  502  and 

232,11  AniuCas.  332, 11L.R.A.(N.S.)  note;   Duggan  v.  Emporia,  84  Kan. 

201.  429,  114  Pac.  235,  Ann.  Cas.  1912A 

5.  Shaver  v.  Heller,  etc.,  Co.,  108  719;  Rhodes  v.  Dunbar,  57  Pa.  St.  274, 
Fed.  821,  48  C.  C.  A.  48,  65  L.R.A  98  Am.  Dec.  221;  State  v.  Thorson, 
878.  9  S.  D.  149,  68  N.  W.  202,  33  L.R.A. 

6.  State  V.  Mobile,  etc.,  R.  Co.,  86  582. 

Miss.  172, 38  So.  732, 122  A.  S.'R.  277 ;       Note :  36  Am.  Dec  510. 
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of  a  permanent  injunction ;  **  it  must  appear,  to  the  satisfaction  of 
the  court,  that  such  apprehension  is  well  grounded,  that  is  a  reason- 
abk  probability  that  a  real  injury,  for  which  there  is  no  adequate 
remedy  at  law,  will  occur  if  the  injunction  be  not  granted.*'  If  it 
ia  doubtful  or  contingent  equity  will  not  interfere  by  injunction.** 
The  remedy  of  a  bill  quia  timet,  by  which  one  may  go  into  a  court 
of  chancery  to  prevent  the  occurrence  of  events  which  he  fears  will 
be  so  disastrous  that  they  will  be  beyond  remedy  in  a  court  of  law, 
is  not  available  merely  because  one  fears  that,  if  events  are  left  to 
take  their  course,  he  will  be  forced  to  plead  in  a  court  of  law,  when 
the  remedy  at  law  will  be  ample.*' 

58.  Dispute  as  to  Legal  Right. — ^It  is  always  an  absolute  objec- 
tion to  the  allowance  of  an  injunction,  for  the  purpose  of  pro- 
tecting property  during  a  litigation,  that  the  complaint  shows  that 
the  party  seeking  the  injunction  has  no  title  to  or  interest  in  the 
property,  and  no  claim  to  the  ultimate  relief  sought  by  the  litigation ; 
in  other  words,  that  the  complaint  shows  no  equity.**  And  it  is  a 
general  rule  that  an  injunction  will  not  be  granted  where  there  is  a 
dispute  as  to  the  legal  right  involved  and  the  right  of  the  complain- 
ant is  doubtful ;  *^  the  theory  being  that  it  is  the  duty  of  the  court 
to  protect  acknowledged  rights  rather  than  to  establish  new  and  doubt- 

12.  Robertson  v.  Montgomery  Base-  Pac.  244,  70  A.  S.  R.  810;  Healy  v. 
baU  Asa'n,  141  Ala.  348,  37  So.  388,  Smith,  14  Wyo.  263,  83  Pac.  583,  116 
109  A.  S.  R.  30,  3  Ann.  Cas.  965  and  A.  S.  R.  1004. 

note;  Potter  v.  Saginaw  Union  St.  Ry.,       Note:  68  L.R.A.  698. 
83  Mich.  285,  47  N.  W.  217, 10  L.R.A.       14.  Rhodes  v.  Dunbar,  67  Pa.   St. 

176.  274,  98  Am.  Dec.  221  and  note;  SuUi- 

Note:  13  Eng.  Rnl.  Cas.  116.  van  v.  Jones,  etc.,  Steel  Co.,  208  Pa. 

13.  Pennsylvania  v.  Wheeling,  etc,  St.  540,  57  AU.  1065,  66  L.R.A.  712. 
Bridge  Co.,  13  How.  518,  14  U.  S.       Note:  27  A.  S.  R.  727. 

(L.  ed.)  249;  Parker  v.  Winnipiseogee  15.  State  v.  Aloe,  152  Mo.  466,  54 

Lake  Cotton,  etc.,  Co.,  2  Black  545,  17  S.  W.  494,  47  L.R.A.  393. 

U.  S.  (L.  ed.)  333;  Robertson  v.  Mont-  16.  State  v.  McGlynn,  20  Cal.  233, 

gomeiy  Baseball  Aas'n,  141  Ala.  348,  81  Am.  Dec.  118. 

37  So.  388,  109  A.  S.  R.  30,  3  Ann.  17.  Roath  v.  Driseoll,  20  Conn.  533, 

Cas.  965;  Weller  v.  Gadsden,  141  Ala.  52  Am.  Dec.  352  and  note;  Pana  v. 

642,  37  So.  682,  3  Ann.  Cas.  981;  Bige-  Central  Washed  Coal  Co.,  260  111.  Ill, 

low  V.  Hartford  Bridge  Co.,  14  Conn.  102  N.  E.  992,  48  L.R.A.(N.S.)  244; 

565,  36  Am.  Dec.  502  and  note;  Wind-  Beidenkopf  v.  Des  Moines  Life  Ins. 

fall  Mfg.  Co.  V.  Patterson,  148  Ind.  Co.,  160  la.  629,  142  N.  W.  434,  46 

414,  47  N.  E.  2,  62  A.  S.  R.  532,  37  L.R.A.(N.S.)  290;  Hinchman  v.  Pater- 

LJI.A.  381;  Business  Men's  League  v.  son  Horse  R.  Co.,  17  N.  J.  Eq.  75,  86 

Waddill,  143  Mo.  495,  45  S.  W.  262,  Am.  Dec.  252  and  note;  Delaware,  etc., 

40  L.B.A.  501;  Sherman  v.  Clark,  4  R.  Co.  v.  Central  Stock  Yard,  etc.,  Co., 

Nev.  138,  97  Am.  Dec.  516;  Thomas  v.  46  N.  J.  Eq.  280, 19  Atl.  186,  6  L.R.A. 

Musical  Mut.  Protective  Union,  121  N.  855;  Snowden  v.  Noah,  Hopk.  (N.  Y.) 

Y.  45,  24  N.  E.  24,  8  L.R.A.  175;  State  347,  14  Am.  Dec.  547;  Livingston  v. 

V.  Thorson,  9  S.  D.  149,  68  N.  W.  202,  Tompkins,  4  Johns.  Ch.  (N.  Y.)  415, 

33  L.RJI.  582;  Crescent  Min.  Co.  v.  8  Am.  Dec.  598;  State  v.  Southern  R. 

Silver  King  Min.  Co.,  17  Utah  444,  54  Co.,  145  N,  C.  495,  59  8.  B.  570,  13 
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ful  ones.*'  Therefore,  where  the  plaintififs  right  has  not  been  estab- 
lisl^ed  at  law,  or  is  not  dear,  but  is  questioned  on  every  ground  on 
which  he  puts  it,  not  only  by  the  answer  of  the  defendant,  but  by 
proofs  in  the  cause,  he  is  not  entitled  to  remedy  by  injunction.  It 
is  not  enough  that  he  is  able  to  produce  some  evidence  of  his  right, 
when  there  is  conflicting  evidence  that  goes  to  the  denial  of  all  right. 
In  a  case  so  situated;  the  plaintiff  should  first  establish  his  right  in 
an  action  at  law,  and  then  come  into  chancery,  if  necessary,  for  the 
protection  of  the  legally  established  right.**  And  a  right  is  not 
established  at  law  so  as  to  support  an  injunction  to  enforce  it  if  an 
appeal  is  pending  from  the  judgment.'*  It  follows  from  this  that 
a  court  of  equity  will  not  interfere  to  prevent  a  disturbance  of  an 
easement,  unless  complainant's  right  has  been  established  at  law ;  * 
nor  will  it  extend  its  aid  to  a  volunteer  purchaser  of  a  litigious  claim.* 
The  doctrine  that  a  right  or  title  involved  must  be  established  in  a 
court  of  law  before  an  injunction  will  issue  does  not,  however,  apply 
to  all  cases  where  a  temporary  restraining  order  is  asked.*  It  may 
also  happen  that  irreparable  injury  is  threatened  where  such  a  situ- 
ation exists,  in  which  case  the  court  may  grant  relief  by  injunction, 
notwithstanding  there  is  a  dispute  as  to  title,  and,  having  assumed 
jurisdiction  on  that  ground,  may,  it  is  held,  proceed  to  adjudicate 
on  the  rights  of  the  parties,  even  though  it  involves  a  determination 
as  to  the  question  of  title.*  Relief  in  equity  may  also  be  had  before 
plaintiff  has  established,  his  rights  at  law,  where  the  material  facts 
out  of  which  his  rights  arise  are  admitted ;  and  if  4;here  is  a  doubt 
as  to  his  rights,  it  is  one  of  law  only.'  It  may  also  be  remarked  in 
this  connection  that  while  under  the  former  system  of  jurisprudence, 
in  which  relief  in  equity  was  administered  by  a  different  tribunal 

L.R.A.(N.S.)  966;  Bingham  v.  Salene,  L.R.A.{N.S.)  244.      . 

15  Ore.  208,  14  Pac.  523,  3  A.  S.  R.  1.  Rhea  v.  Forsyth,  37  Pa.  St.  503, 

152;  Lining  v.  Geddes,  1  McCord  Eq.  78  Am.  Dec.  441  and  note.    And  see 

(S.  C.)  304,  16  Am.  Dec.  606;  State  Easemknts,  vol.  9,  pp.  820-822  as  to 

V.  Thorson,  9  S.  D.  149,  68  N.  W.  202,  injunctions  to  protect  a  person  in  the 

33  L.R.A.  582;   McGregor  v.   Silver  enjoyment  of  an  easement. 

King  Min.  Co.,  14  Utah  47,  45  Pac.  2.  Orton  v.  Smith,  18  How.  263,  15 

1091,  60  A.  S.  R.  883.  U.  S.  (L.  ed.)  393. 

Notes:  52  Am.  Dec.  357;  58  Am.  3.  Coeur  D'Alene  Consol.,  etc.,  Co.  v. 

Dec.  332;  61  Am.  Dec.  576;  91  Am.  Miners'  Union,  51  Fed.  260,  19  L.R.A. 

Dec.  757;  27  A.  S.  R.  727;  6  L.RA.  382. 

857;  11  Ann.  Cas.  459;  13  Eng.  Rul.  4.  Texas,  etc.,  R.  Co.  v.  Interstate 

Cas.  116.  Transp.  Co.,  155  U.  S.  585,  15  S.  Ct 

See  also  infra,  par.  150.  228,  39  U.  S.  (L.  ed.)  271;  Bettman  v, 

18.  Roath  v.  Driscoll,  20  Conn.  533,  Harness,  42  W.  Va.  433,  26  S.  E.  271, 
52  Am.  Dec.  352  and  note.  36  L.R.A.  566.    See  infra,  par.  150  aa 

19.  Rhea  v.  Forsyth,  37  Pa.  St.  503,  to  relief  against  trespass  in  such  cases. 
78  Am.  Dec.  441.  5.  RanUn's  Appeal,  1  Mona.  (Pa.) 

20.  Pana  v.   Central  Washed   Coal  308, 16  Atl.  82,  2  LJt.A.  429. 
Co.,  260  m.  Ill,  102  N.  E.  992,  48 
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and  by  a  different  procedure  from  those  that  gave  relief  at  law,  courts 
of  equity  have  sometimes  refused  to  interfere  before  the  right  was 
established  at  law  there  seems  no  good  reason,  under  the  present 
system  in  code  states  where  both  are  blended,  why  such  relief  should 
not  be  granted  in  the  first  instance  by  injunction  and  it  has  been 
so  ruled.* 

59.  Insolvency. — ^It  has  often  been  said  that  the  insolvency  of  a 
defendant  is  not  a  sufficient  reason  of  itself,  for  the  exercise  of  the 
extraordinary  power  of  a  court  of  equity  by  way  of  injunction,  and 
that  such  a  court  will  not  act  on  a  suggestion  of  insolvency  unless 
there  is  some  other  equitable  ground  for  its  interposition,'  though 

-  insolvency  may  be  an  important  element  in  many  cases  in  deter- 
mining whether  a  court  of  chancery  should  act  in  granting  this  rem- 
edy, that  is  it  will  often  influence  the  court  in  exercising  its  discre- 
tion.* Nevertheless,  there  are  cases  in  which  the  insolvency  of  the 
defendant  is  the  jurisdictional  fact,  a  conspicuous  illustration  of  which 
may  be. found  in  the  doctrines  of  equitable  set-off.^  And  insolvency 
seems  to  be  one  of  the  grounds  on  which  an  injunction  may  issue 
against  one  who  is  wrongfully  cutting  or  injuring  trees  or  timber 
on  the  lands  of  another  as  in  such  case  he  is  deemed  to  be  incapable 
of  responding  in  damages  for  the  injury  committed.*"  In  any  case 
in  which  the  insolvenpy  of  the  defendant  is  relied  on,  it  is  essential 
that  the  proof  thereof  should  be  direct  and  positive.** 

Comparatwe  Injwry;  Bclcm.ce  of  Convenience 

60.  General  Rule. — Ordinarily  where  the  injury  to  an  applicsmt 
will  be  greater  if  an  injunction  is  refused  than  will  result  to  his 
opponent  by  granting  it,  the  court  will  afford  the  relief  asked  for.** 
It  is  a  general  rule,  however,  that  in  determining  whether  to  grant 

6.  Sylvester  Coal  Co.  v.  St.  Louis,  8.  Carney  v.  Hadley,  32  Fla.  344, 14 
130  Mo.  323,  32  S.  W.  649,  51  A.  S.  R.  So.  4,  37  A.  S.  R.  101,  22  L.R.A.  233; 
666.  Ingram  v.  Morgan,  4  Humph.  (Tenn.) 

7.  Kellogg  V.  King,  114  Cal.  378,  46  66,  40  Am.  Dec.  626. 

Pac.  166,  55  A.  S.  R.  74;  Dills  v.  Doeb-  9.  Memphis,  etc.,  R.  Co.  ▼.  Greer, 

ler,  62  Conn.  366,  26  Atl.  398,  36  A.  S.  87  Tenn.  698,  11  S.  W.  931,  .4  L.R.A. 

R.  345,  20  L.R.A.  432;  Pensacola,  etc.,  858.     See  also  Set-Off  and  Counter- 

R.  Co.  V.  Spratt,  12  Fla.  26,  91  Am.  claim. 

Dec  747 ;  Simms  v.  Bumette,  55  Fla.  10.  Mnsselman  v.  Marquis,  1  Bush. ' 
702,  46  So.  90,  127  A.  S.  R.  201,  16  (Ky.)  469,  89  Am,  Dec.  637. 
Aan.  Cas.  690,  16  L.R.A.(N.S.)  389;  Note:  U  Ann.  Cas.  458. 
Marx,  etc.,  Jeans  Clothing  Co.  v.  Wat-  See  infra,  par.  160  et  seq.,  as  to  en- 
son,  168  Mo.  133,  67  S.  W.  391,  90  A.  joining  the  cutting  of  trees. 
S.  R.  440,  56  L.R.A.  951;  Moore  v.  11.  Doke  v.  Peek,  45  Fla.  244,  34 
H<^day,  43  Ore.  243,  72  Pac.  801,  So.  896,  110  A.  S.  R.  70. 
99  A.  S.  R.  724;  Bettman  v.  Harness,  12.  Biryptok  Co.  v.  Stead  Lens  Co., 
42  W.  Va.  433,  26  S.  E.  271,  36  L.R.A.  190  Fed.  767,  111  C.  C.  A.  495,  39 
666.    See  intn,  par.  152.  L.R.A.(N.8.)  1. 
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an  injunction  especially  an  interlocutory  one,  it  is  the  duty  of  the 
court  to  consider  the  inconvenience  and  damage  that  will  result  to 
the  defendant,  as  well  as  the  benefit  that  will  accrue  to  the  com- 
plainant by  the  granting  of  the  writ  or  order.*'  But  the  court  is 
not  bound  to  make  a  decree  which  will  do  more  mischief  and  work 
greater  injury  than  the  wrong  which  it  is  asked  to  redress.**  The 
comparative  convenience  or  inconvenience  of  the  parties  from  grai^t- 
ing  or  withholding  the  injunction  sought  should  be  considered,  and 
none  should  be  granted  if  it  would  operate  oppressively  or  inequi- 
tably, or  contrary  to  the  real  justice  of  the  case.*'  This  doctrine  is 
well  established.**  All  the  equities  in  the  case  may  be  considered 
in  this  connection,*'  and,  in  balancing  the  conveniences,  delay  and 
laches  on  the  part  of  the  plaintiff  may  have  an  important  bearing.*' 
In  the  application  of  the  general  rule  it  has  been  held  that  where 
by  an  innocent  mistake  erections  have  slightly  encroached  on  the 
plaintiff's  land,  and  the  damage  caused  to  the  defendant  by  removal 
of  them  would  be  greatly  disproportionate  to  the  injury  of  which 
the  plaintiff  complains,  the  court  will  not  order  their  removal,  but 

18.  McBryde  v.  Sayre,  86  Ala.  458,  Realty  Co.,  Ill  Me.  178,  88  Atl  477, 

5  So.  791,  3  L.R.A.   861;   Miller  v.  47  L.R. A.  (N.S.)  1085;  Lynch  v.  Union 

Cook,  135  111.  190,  25  N.  E.  756,  10  Institute  for  Savings,  159  Mass.  306, 

L.R.A.    292;    FuUenwider    v.    Royal  34  N.  E.  364,  20  L.R.A.  842;  HaU  v. 

League,  180  lU.  621,  54  N.  E.  485,  72  Rood,  40  Mich.  46,  29  Am.  Rep.  528; 

A.  S.  R.  239;  Rankin  v.  Charless,  19  Potter  v.  Saginaw  Union  St.  Ry.,  83 

Mo.  490,  61  Am.  Dec.  574;  Harkin-  Mich.  285,  47  N.  W.  217,  10  L.R. A. 

son's  Appeal,  78  Pa.  St.  196,  21  Am.  176;  Tanner  v.  Lindell  R.  Co.,  180  Mo. 

Rep.  9;  McGregor  v.  Silver  King  Min.  1,  79  S.  W.  155,  103  A.  S.  R.  534; 

Co.,  14  Utah  47,  45  Pac.  1091,  CO  A.  Grey  v.  Paterson,  60  N.  J.  Eq.  385,  45 

S.  R.  883;  Griffith  v.  Blake,  27  Ch.  D.  Atl.  995,  83  A.  S.  R.  642,  48  L.R.A. 

474,  53  L.  J.  Ch.  965,  51  L.  T.  N.  S.  717;  Amerman  v.  Deaoe,  132  N.  Y. 

274,  32  W,  R.  833,  13  Eng.  Rul.  Cas.  355,  30  N.  E.  741,  28  A.  S.  R.  584: 

112  and  note.  Richard's  Appeal,  57  Pa.  St.  105,  98 

Notes:  14  Ann.  Cas.  19;  Ann.  Cas.  Am.  Dec.  202;  Galveston,  etc.,  R.  Co. 

1913A  248.  V.  De  Groff,  102  Tex.  433,  118  S.  W. 

14.  Chartiers    Block    Coal    Co.    v.  134,   21   L.R.A.  (N.S.)    749;    Crescent 

Mellon,  152  Pa.  St.  286,  25  Atl.  597,  Min.  Co.  v.  Silver  King  Min.  Co.,  17 

34  A.  S.  R.  645,  18  L.R.A.  702.  Utah  444,  54  Pac.  244,  70  A.  S.  R. 

16.  American  Smelting,  etc.,  Co.  v.  810. 

Godfrey,  158  Fed.  225,  89  C.  C.  A.  Notes:  66  A.  S.  R.  151;  14  Ann.  Cas. 

139,  14  Ann.  Cas.  8  and  note;  Kryp-  19;  Ann.  Cas.  1913A  248. 

tok  Co.  V.  Stead  Lens  Co.,  190  Fed.  See  also  Nuisances. 

767,  111  C.  C.  A.  495,  39  L.R.A.(N.S.)  16.  American  Smelting,  etc.,  Co.  v. 

1;  Ulbricht  v.  Eufaula  Water  Co.,  86  Godfrey,  158  Fed.  225,  89  C.  C.  A.  139, 

Ala.  587,  6  So.  78,  U  A.  S.  R.  72,  4  14  Ann.  Cas.  8  and  note. 

L.R.A.  572;  Cleveland  v.  Martin,  218  17.  Lynch  v.  Union  Institution  for 

ni.  73,  75  N.  E.  772,  3  L.R.A.(N.S.)  Savings,  159  Mass.  306,  34  N.  E.  364, 

629  and  note;  Fesler  v.  Brayton,  145  20  L.R.A.  842. 

Ind.  71,  44  N.  E.  37,  32  L.R.A.  578;  18.  Note:  14  Ann.  Cas.  20. 

Beidenkopf  v.  Des  Moines  Life  Ins.  See  infra,   par.   62   et  seq.,  as  to 

Co.,  160  la.  629.  142  N.  W.  434,  46  laches  and  acquiescence  generally. 
LJl^.(N.S.)   290;  Coombs  v.  Lenox 
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will  leave  the  plaintiff  to  his  remedy  at  law.**  So  an  injunction 
will  not  be  issued  to  compel  the  removal  of  the  wall  of  a  building 
which,  owing  to  climatic  conditions  during  process  of  construction, 
slightly  bulges  over  the  division,  several  feet  above  the  earth,  where 
the  injury  to  the  adjoining  owner  is  at  the  time  of  suit  trifling,  and 
at  no  time  can  be  so  great  that  it  will  not  be  many  times  outweighed 
by  (he  expense  of  moving  the  wall.™  The  interests  of  the  public 
may  also,  in  certain  cases,  have  a  bearing  on  the  question.  If  it  is 
apparent  that  public  interest  will  suffer  by  the  issuance  of  an  injunc- 
tion, while,  on  the  other  hand,  the  damage  of  the  complainant  will 
be  slight  if  it  is  refused,  it  should  not  be  issued.* 

61.  Tortious  or  Wanton  Acts. — ^The  principle  of  comparative  injury 
has  no  application  where  the  act  complained  of  is  in  itself,  as  well 
as  in  its  incidents,  tortious.  In  such  a  case  it  cannot  be  said  that 
injury  would  result  from  an  injunction,  for  no  man  c£ui  complain 
that  he  is  injured  by  being  prevented  from  doing  to  the  hurt  of 
another  that  which  he  has  no  right  to  do.  Nor  can  it  make  the 
slightest  difference  that  the  plaintiff's  property  is  of  insignificant 
value  to  him  as  compared  witii  the  advantages  that  would  accrue  to 
the  defendants  from  the  wrong  done.'  According  to  some  authori- 
ties the  rule  stated  is  that  where  the  wrong  complained  of  is  wilful, 
wanton  or  unprovoked,  the  injunction  should  be  granted,  although 
the  loss  to  the  defendant  will  be  greater  than  the  injury  to  the  plau- 
tiff  from  its  refusal,'  because  in  such  a  case  the  wrongdoer  is  not 
entitled  to  the  benefit  of  any  consideration  in  a  court  of  equity.* 
Where  it  appears  that  certain  substantial  and  irreparable  damages 
will  result  to  a  complainant  by  the  injury  complained  of,  an  injunc- 
tion will  not  be  refused  because  by  the  granting  of  it  greater  damages 
and  disadvantages  will  result  to  the  defendant.'  A  court  of  equity 
does  not  recognize  any  balancing  of  conveniences  when  such  bal- 
ancing involves  the  preservation  of  an  established  right  which  will 
be  destroyed  if  relief  is  not  granted.*    Therefore,  though  the  remedy 

19.  Lynch  v.  Union  Institntion  for  Lumber  Co.,  58  Ore.  48,  113  Pae.  52, 
Savings,  159  Mass.  306,  34  N.  E.  364,  Ann.  Cas.  1913A  245;  Sullivan  v. 
20  L.R.A.  842.  See  also  Adjoining  Jones,  etc..  Steel  Co.,  208  Pa.  St.  540, 
Landownebs,  vol.  1,  pp.  378-379.  57  Atl.  1065,  66  L.R.A.  712. 

20.  Coombs  V.Lenox  Realty  Co.,  Ill  S.  Notes:  14  Ann.  Cas.  21;  Ann. 
Me.  178,  88  Atl.  477,  47  L.RA..(N.S.)   Cas.  1913A  260. 

1085.  4.  Grey  v.  Paterson,  60  N.  J.  Eq. 

1.  Grey  v.  Paterson,  60  N.  J.  Eq.  385,  45  Atl.  995,  83  A.  S.  R.  642,  48 
386,  45  Atl.  995,  83  A.  S.  R.  642,  48  L.R.A.  717. 

LJI.A.  717.  5.  State  v.  Excelsior  Powder  Mfg. 

Note:  14  Ann.  Cas.  20.  Co.,  259   Mo.   254,   169   S.   W.   267, 

See  also  B&tiss  and  Sewxrs,  voL  9,  LJt.A.1915A  615. 

p.  693.  6.  American  Smelting,  etc^.  Co.  v. 

2.  American  Smelting,  etc.,  Co.  v,  Godfrey,  158  Fed.  225,  89  C.  CI.  A.  139, 
Godfrey,  158  Fed.  225,  89  C.  C.  A.  139,  14  Ann.  Cas.  8;  Hulbert  v.  California 
14  Ann.  Cas.  8;  Bonme  v.  Wilson-Case  Portland  Cement  Co.,  161  Cal.  239, 118 
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by  mandatory  injunction  is  a  drastic  one  and  should  be  applied  with 
caution,'  it  will  not  be  denied  on  the  ground  that  the  loss  caused 
by  it  will  be  disproportionate  to  the  good  accomplished  where  it 
appears  that  defendant  acted  with  a  full  knowledge  of  complain- 
ant's rights  and  with  his  eyes  open  to  the  results  which  might  ensue 
from  his  conduct."  Similarly,  though  the  right  of  navigation  in  a 
canal  is  of  little  value  to  the  public  compared  to  the  great  value  to 
a  municipality  of  an  obstruction  which  it  desires  to  place  across  it 
equity  will  not,  for  this  reason,  refuse  to  enjoin  the  obstruction  at 
the  suit  of  the  state.*  Likewise  the  fact  that  an  injunction  against 
the  operation  of  a  powder  mill  will  result  in  large  loss  to  its  owneia, 
will  not  prevent  the  granting  of  such  relief,  if  the  plant  was  located 
by  experts  with  knowledge  that  injunction  might  result,  and  neighbor- 
ing property  has  been  depreciated  in  value,  because  of  the  existence 
of  the  mill,  in  a  greater  sum  than  the  loss  to  the  owners  of  the 
mill  wiU  amount  to.^*  So  it  seems  that  in  the  exercise  of  its  juris- 
diction by  injunction  to  restrain  the  violation  of  contracts,  equity  is 
not  governed  by  considerations  of  the  relative  convenience  or  incon- 
venience to  the  parties  likely  to  result  from  granting  or  withholding 
the  relief,  unless  the  terms  of  the  contract  and  the  complainant's 
right  to  an  injunction  are  not  entirely  clear  and  free  from  doubt, 
and  the  injury  alleged  to  be  a  consequence  of  a  breach  of  the  con- 
tract is  remote,  problematical,  and  speculative.**  The  rule  respect- 
ing the  comparative  convenience  or  inconvenience  to  the  parties  is 
to  be  confined  to  the  particular  case  before  the  court,  and  is  not  to 
be  accepted  as  the  statement  of  a  rule  to  be  applied  generally  in  all 
cases  as,  for  instance,  where  it  is  sought  to  abate  a  nuisance,  the  exist- 
ence of  which  is  undoubted  and  which  substantially  and  materially 
interferes  with  a  valuable  right.*' 

Laches  and  Aeqidetcenct 

62.  Rule  Stated. — ^Equity   has   always  refused  its   aid  to   stale 
demands.     Laches  and  ne^ect  have  always  been  discoimtenanced, 

Pac.  928,  38  L.R.A.(N.S.)  436;  Snlli-  10.  State  v.  Ezeelsior  Powder  Mfg. 

van  V.  Jones,  etc.,  Steel  Co.,  208  Pa.  Co.,   259   Mo.   254,  169   S.   W.   267, 

St.  540,  57  Atl.  1065,  66  L.R.A.  712.  LJl.AJ.915A    615.      And    see    Nui- 

Note:  14  Ann.  Cas.  21.                   '  Sancbs,  as  to  enjoining  noxious  busi- 

7.  See  supra,  par.  14  et  seq.  ness  or  trade. 

8.  Stewart  v.  Finkelstone,  206  Mass.  11.  Note:  14  Ann.  Cas.  21. 

28,  92  N.  E.  37,  138  A.  S.  R.  370,  28  See  infra,  par.  82  et  seq.,  as  to  en- 

L.B.A.(N.S.)  634.  joining  breach  of  contract  g^erally. 

9.  State  V.  Columbia  Water  Power  12.  American  Smelting,  etc.,  Co.  v. 
Co.,  82  S.  C.  181,  63  S.  E.  884, 129  A.  Godfrey,  158  Fed.  225,  89  C.  C.  A.  139, 
S.  R.  878, 17  Ann.  Cas.  343,  22  LJt.A.  14  Ann.  Cas.  8;  Sullivan  v.  Jones,  etc., 
(N.S.)  435.  And  see  Watkbs,  as  to  Steel  Co.,  208  Pa.  St.  540,  57  Atl.  1065, 
obstruction  of  navigation.  66  L.RwdL  712;  Bristol  v.  Palmer,  85 
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and  where  these  elements  appear  the  court  will  remain  pa^ive  and 
will  afford  no  relief.**  The  law  of  laches,  like  the  principle  of  the 
limitation  of  actions,  was  dictated  by  experience,  and  is  founded  in 
a  salutary  policy.  The  lapse  of  time  carries  with  it  the  life  and 
memory  of  witnesses,  the  muniments  of  evidence  and  other  means 
of  proof.  The  rule  which  give's  it  the  effect  prescribed  is  necessary 
to  the  peace,  repose  and  welfare  of  society.  A  departure  from  it 
would  open  an  inlet  to  the  evils  intended  to  be  excluded.**  In  line 
with  this  principle  the  rule  is  well  established,  independent  of  any 
statute  of  limitations,  though  the  court  may  in  some  cases,  act  in 
analogy  thereto,*'  that  if  a  party  is  guilly  of  laches  or  unreasonable 
delay  in  applying  for  an  injunction,  he  may  thereby  forfeit  his 
claim  to  that  special  form  of  remedy;  and  where  in  such  case,  by 
his  laches,  he  has  made  it  impossible  or  very  difficult  for  the  court 
to  enjoin  his  adversary  without  inflicting  great  injury  thereby,  an 
injunction  should  be  refused  and  the  party  left  to  his  remedy  at  law.** 
Nor  will  a  chancellor  interfere  by  way  of  mandatory  injunction,  even 
though  the  injury  be  clearly  established,  where  there  has  been  long- 
continued  delay  in  asserting  the  right,  and  a  remedy  exists  at  law.*' 
Thus  one  standing  by  and  permitting  the  erection  of  a  stable,  in  alleged 
violation  of  a  restrictive  covenant  in  a  deed,  and  having  the  right 
to  prevent  it,  cannot  invoke  the  aid  of  the  court  to  enforce  a  remedy 
in  equity  for  its  removal.**  The  same  situation  also  exists  in  the 
case  of  acquiescence,**  distinguished,  in  some  instances,  but  appar- 

Vt.  54,  74  Atl.  332,  31  L.R.A.(N.S.)  note;  Goodin  v.  Cincinnati,  etc.,  Canal 

881  and  note.    See  also  Ndisancb.  Co.,  18  Ohio  St.  169,  98  Am.  Dec.  95 

13.  Sheldon  v.  Rockwell,  9  Wis.  166,  and  note;  Orrie  v.  Fridenberg,  143  Pa. 
76  Am.  Dec  265  and  note.  See  Eqoi-  St.  487,  22  AU.  832,  24  A.  S.  R.  567 
TT,  vol.  10,  p.  395.  and  note;  Ome  v.  Fridenbei^,  143  Pa. 

14,  Brown  v.  Buena  Vista  County,  Tenn.  67,  161  S.  W.  66,  42  LJtA. 
96  U.  S.  167,  24  U.  S.  (L.  ed.)  422.  (N.S.)  1041;  Galveston,  etc,  R.  Co.  v. 

16,  Williams  v.  Neely,  134  Fed.  1,  De  GrofE,  102  Tex.  433, 118  S,  W.  134, 

«7  C.  C.  A.  171,  69  L.R.A.  232.  21  L.R.A.(N.S.)  749;  Sheldon  v.  Rock- 

16.  Parker  v.   Winnipiseogee  Lake  well,  9  Wis.  166,  76  Am.  Dec.  265. 

Cotton,  etc,  Co.,  2  Black  545, 17  U.  S.  Note:  2  A.  S.  R.  802. 

(L.  ed.)    333;  Wehrman  v.  Conklin,  17.  Orne  v.  Fridenberg,  143  Pa.  St. 

155  U.  S.  314,  15  S.  Ct  129,  39  D.  S.  487,  22  Atl.  832,  24  A.  S.  R.  567.    See 

(L.  ed.)   167;   Pisk  v.  Hartfor^  70  supra,  par.  14  et  seq.,  as  to  right  to  a 

Conn.  720,  40  Atl.  906,  66  A.  S.  R.  147  mandatory  injunction, 

and  note;  Logansport  v.  Uhl,  99  Ind.  18.  Whitney  t.   Union  R.   Co.,   11 

631,  50  Am.  Rep.  109;  Fesler  v.  Bray-  Gray  (Mass.)  359,  71  Am.  Dec.  715. 

ton,   145   Ind.   71,  44  N,   E.  37,  32  And  see  Notsakcks,  as  to  right  to  in- 

LJt.A.  578;  Whitmore  v.  Brown,  102  jonctions  to  prevent. 

Mc  47,  65  Atl.  516, 120  A,  S.  R.  454,  19.  Wolf  Brick  Co.  v.  Lonyo,  132 

9     L.R.A.(N.S.)     868;     Stewart     v.  Mich.  162,  93  N.  W.  251, 102  A.  S.  R. 

Pinklestone,  206  Mass.  28,  92  N,  B.  412rSayer8  v,  Collyer,  28  Ch.  D.  103, 

37, 138  A.  S.  R.  370,  28  L.RA,(N.S.)  64  L,  J,  Ch,  1,  61  L.  T.  N.  S.  723,  33 

634;  North  v.  Platte  County,  29  Neb.  W.  R.  91, 13  Eng.  Rul.  Cas.  101 

447,  45  N.  W.  692,  26  A.  8.  R.  396  and  Note :  2  A,  S.  R.  802. 
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ently  with  little  real  ground  for  the  distinction,  from  laches.'*  Thus 
acquiescence  may  be  considered  on  the  question  whether  an  injunc- 
tion should  be  granted  where  the  benefit  secured  thereby  is  t>f  little 
importance  and  will  operate  oppressively  to  the  other  party.^  It  has, 
however,  been  held  that  there  is  no  reason  for  the  application  of  the 
principle,  where  the  right  of  the  plaintiff  is  clear,  and  the  injury 
of  a  character  which  would  entitle  him  to  call  on  the  court  to  inter- 
fere without  resorting  to  la>i^  in  the  first  instance.' 

.  63.  Application  of  Rule. — ^It  is  contrary  to  equity  and  good  con- 
science to  suffer  a  person  to  lie  by  and  see  acts  done  involving  risk 
and  expense  by  others,  and  then  permit  him  to  enforce  his  rights, 
and  thereby  inflict  loss  and  damage  on  parties  acting  in  good  faith. 
In  such  cases  a  prompt  assertion  of  right  is  essential  to  a  just  claim 
for  relief  in  equity.*  Therefore,  one  cannot  stand  by  and  permit 
another  to  expend  large  sums  of  money  in  erecting  structures  or 
otherwise  improving  land  and  then  by  injunction  stop  the  comple- 
tion of  the  work  until  he  has  been  paid.*  In  such  a  case  he  will  be 
compelled  to  assert  his  rights  at  law."  Instances  of  this  are  where 
a  landowner  permits  the  construction  of  a  railroad  on  his  land  with- 
out objection,*  or  where  he  acquiesces  for  years  in  the  operation  of 
a  railroad  in  a  public  street '  or  where  he  knowingly  permits  gas 
pipes  to  be  laid  in  a  highway.*  In  the  same  way  where  the  owner 
of  a  water  power  suffers  a  city  to  erect  water- works  designed  to  be 
fed  from  the  same  stream,  without  objection  and  without  the  assess- 
ment and  prepayment  of  his  damages,  he  may  not  have  an  injiino- 
tion  against  their  use,  on  the  ground  of  injury  to  his  water  power.* 
Similarly  laches  will  prevent  a  dissenting  stockholder  from  securing 
a  temporary  injunction  against  a  sale  of  all  the  assets  of  the  corpo- 
ration, if,  with  knowledge  of  a  contract  to  do  so,  he  delays  action 
until  the  terms  of  the  agreement  have  been  substantially  carried 
out.**  It  seems,  however,  that  in  some  cases,  as  where  public  ques- 
tions of  great  importance  are  involved,  the  court  will  overlook  the 

20.  See  Eqdit?,  voL  10,  p.  397.  95  and  note. 

1.  Grey  v.  Paterson,  60  N.  J.  Eq.  7.  Staton  v.  Atlantic  Coast  Line  R. 
385,  45  Atl.  995,  83  A.  S.  E.  642,  48  Co.,  147  N.  C.  428,  61  S.  E.  465,  17 
L.EA.  717.  LJl.A.(N.S.)  949. 

2.  Burden  v.  Stein,  27  Ala.  104,  62  8.  Eincaid  v.  Indianapolis  Natural 
Am.  Dec.  758.  Gas  Co.,  124  Ind.  577,  24  N.  E.  1066, 

3.  Whitney  v.  Union  R.  Co.,  11  Gray  19  A.  S.  R.  113,  8  L.RJL.  602.  And 
tMass.)  359,  71  Am.  Dec.  715.  see  Highwats,  as  to  rights  of  abutting 

4.  Note:  50  Am.  Rep.  119.  owners. 

5.  Barnard  v.  Sherley,  135  Ind.  547,  9.  Logansport  v.  Uhl,  99  Ind.  531, 
34  N.  E.  600,  35  N.  E.  117,  41  A.£.  R.  50  Am.  Rep.  109. 

454,  24  L.R.A.  568.  10.  Beidenkopf  v.  Des  Moines  Life 

6.  Qoodin  v.  Cincinnati,  etc..  Canal  Ins.  Co.,  160  la.  629,  1^  N.  W.  434, 
Co.,  18  Ohio  St  169,  98  Am.  Dee.  46  LJl.A.(N.S.)  290. 
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element  of  laches  and  determine  the.  rights  of  the  parties  upon  tibe 
merits  of  the  case.** 

64.  What  Constitntes  Laches. — Diligence,  such  as  the  exercise  of 
good  faith  demands,  is  a  prerequisite  to  equitable  relief  by  way  of 
injunction,**  and  should  be  measured  by  the  mischief,  disadvantage 
or  injury  which  may  be  attributed  to  a  want  of  it*'  There  is  no 
hard  and  fast  rule  as  to  what  constitutes  laches,*^  which  has  been 
defined  as  an  inexcusable  delay  in  asserting  a  right.**  Generally 
if  there  has  been  unreasonable  delay  in  asserting  claims,  or  if,  know- 
ing hie  rights,  a  party  does  not  seasonably  avail  hiitaself  of  mean:" 
at  hand  for  their  enforcement,  but  suffers  his  adversary  to  incur 
expense  or  enter  into  obligations  or  otherwise  change  his  position, 
or  in  any  way  by  inaction  lulls  suspicion  of  his  demands  to  the  harm 
of  the  other,  or  if  there  has  been  actual  or  passive  acquiescence  in 
the  performance  of  the  act  complained  of,  then  equity  will  ordina- 
rily refuse  her  aid  for  the  establishment  of  an  admitted  right,  espe- 
citdly  if  an  injunction  is  asked.  It  would  be  contrary  to  equity  and 
good  conscience  to  enforce  such  rights  when  a  defendant  has  been 
led  to  suppose  by  the  word,  silence  or  conduct  of  the  plaintiff  that 
there  was  no  objection  to  his  operations.**  It  is  to  be  noted  in  this 
connection  that  lapse  of  time  alone  does  not  constitute  laches  so  as 
to  deprive  a  complainant  of  reUef  by  injunction  but  the  delay  must 
have  operated  to  the  disadvantage  of  the  other  party,*'  or,  according 
to  some  authorities,  there  must  be  something  in  the  nature  of  an 
estoppel.**  The  determination  of  whether  a  complainant  has  exer- 
cised his  right,  within  a  reasonable  time,  so  that  he  is  not  barred 
by  laches,  depends  on  the  facts  and  circumstances  of  the  particular 
case.**  Though,  as  a  general  rule,  a  considerable  delay  on  the  part 
of  a  complainant  to  the  disadvantage  of  another  will  operate'  as  a 
bar  to  relief  by  injunction,  yet  it  does  not  follow  that  in  no  case 
will  relief  be  granted.  Much  must  be  left  to  the  discretion  of  the 
court  which  applies  the  rule  according  to  its  own  ideas  of  right  and 

11.  State  V.  BlaisdeU,  18  N.  D.  55,  92  N.  E.  37,  138  A.  S.  R.  370,  28 
118  N.  W.  141,  138  A.  S.  R.  741,  24   L.R.A.(N.S.)  634. 

L.R.A.(N.S.)  465.  17.  See  Equity,  vol.  10,  p.  396. 

12.  Stewart  v.  Finkelstone,  206  18.  Oalway  v.  Metropolitan  EL  R. 
Masa  28,  92  N.  E.  37,  138  A.  S.  R.  Co.,  128  N.  Y.  132,  28  N.  E.  479,  13 
370,  28  L.RA.(N.S.)  634.  L.R.A.  788. 

13.  Sheldon  v.  Rockwell,  9  Wia.  166,  19.  Brown  v.  Buena  Viste  County, 
76  Am.  Dec.  265.  95  U.  S.  157,  24  U.  S.  (L.  ed.)  422; 

14.  Stewart  v.  Finkelstone,  206  Griswold  v.  Hazard,  141  U.  S.  260,  11 
Mass.  28,  92  N.  E.  37,  138  A.  S.  R.  S.  Ct.  972,  999,  35  U.  S.  (L.  ed.)  678; 
870,  28  L.R-^(N.S.)  634.  Jackson  v.  Stevenaon,  156  Mass.  496, 

16.  Note :  103  A.  S.  R.  572.  31  N.  E.  691, 32  A.  S.  R.  476  and  note ; 

16.  New  York  v.  Pine,  185  U.  S.  93,  Stewart  v.  Finkelstone,  206  Mass.  28, 
22  S.  Ct.  592,  46  U.  S.  (L.  ed.)  820;  92  N.  E.  37,  138  A.  S.  R.  370,  28 
Stewart  v.  Finkelstone,  206  Masa.  28,  LJl.A.(N.S.)  634;  Galveston,  etc.,  R. 
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• 

justice.'^  If  it  appears  in  any  particular  case  that  the  laches  of 
the  complainant,  have  not  been  such  as  to  show  his  assent  to  the 
acts  complained  of  and  their  consequences,  he  ought  not  to  be  turned 
out  of  court  simply  because  he  might  have  begun  his  action  sooner.* 
On  the  other  hand,  one  who  openly  defies  known  rights,  in  the 
absence  of  anything  to  mislead  him,  or  to  indicate  assent  or  abandon- 
ment of  intent  to  oppose  on  the  part  of  others,  is  not  in  a  position 
to  urge  as  a  bar  failure  to  take  the  most  instant  conceivable  resort 
to  the  courts.  .After  the  right  has  been  invaded  imder  circumstances 
which  would  not  defeat  a  plaintiff  in  seeking  relief,  and  no  substan- 
tial harm  is  shown  to  have  accrued  to  the  wrongdoer  from  delay, 
there  is  not  the  same  imminent  necessity  for  early  enforcement  of 
demands  as  exists  before  conditions  have  become  fixed.' 

65.  Knowledge  by  Complainant  Essential. — Not  only  are  lapse  of 
times  and  disadvantage  to  another  regarded  as  necessary  elements 
of  laches,  but  equity  also  takes  into  consideration  the  matter  of  knowl- 
edge. If  it  is  apparent  to  the  court,  that  a  complainant  had  no 
"knowledge  or  means  of  acquiring  knowledge  of  the  alleged  violation 
of  his  rights,  the  element  of  implied  assent  cannot  be  imputed  to 
him.  He  cannot  be  said  to  have  permitted  another  to  proceed  to 
his  disadvantage,  since  one  cannot  be  regarded  as  permitting  that 
of  which  he  has  no  knowledge.  Therefore,  laches  cannot  be  imputed 
to  one  who  is  innocently  ignorant  of  his  rights.*  Thus  a  ri^t  to 
an  injunction  against  the  operation  of  a  powder  mill,  if  the  suit  was 
brought  within  a  few  months  after  the  first  injury  was  caused  by 
its  operation  and  the  plant  was  constructed  without  knowledge  by 
the  complainants  of  its  purpose,  cannot  be  defeated  on  the  ground 
of  delay.*  On  the  discovery,  however,  of  infringement  of  rights,  such 
reasonable  expedition  is  required  in  their  prompt  assertion  as  is 
consistent  with  due  deliberation  as  to  the  proper  means  for  relief.* 
If  one  having  been  without  such  knowledge  acts  as  soon  as  possible 
after  learning  of  his  right,  or  that  his  right  has  been  invaded,  he 
cannot  be  charged  with  unreasonable  delay  so  as  to  deprive  him  of 

Co.  v.  De  Groff,  102  Tex.  433,  118  S.  50  Am.  Rep.  109  and  note;  Stewart  ▼. 

W.  134,  21LJl.A.(N.S.)  749.  Finkelstone,  206  Mass.  28,  92  N.  E. 

20.  Brown  v.  Buena  Vista  County,  37,  138  A.  S.  R.  370,  28  L.R.A.(N.S.) 

95  U.  S.  157,  24  U.  S.  (L.  cd.)  422;  634;  Johnson  v.  Black,  103  Va.  477, 

Rigney  v.  Tacoma  Light^  etc.,  Co.,  9  49  S.  E.  633,  106  A.  S.  R.  890,  68 

Wash.  576,  38  Pac.  147,  26  L.R.A.  425.  L.R.A.  264. 

1.  Rigney  v.  Tacoma  Light,  etc.,  Co.,  4.  State  v.  Excelsior  Powder  Mfg. 
9  Wash.  576,  38  Pac.  147,  26  L.R.A.  Co.,  259  Mo.  254,  169  S.  W.  267, 
425.  L.R.A.1915A  615.    See  generally,  Nui- 

2.  Stewart  v.  Finkelstone,  206  Mass.  sancxs. 

28,  92  N.  B.  37,  138  A.  S.  R.  370,  28  5.  Stewart  v.  Finkelstone,  206  Man. 
L.R.A.(N.S.)  634.  28,  92  N.  E.  37,  138  A.  S.  R.  370,  28 

S.  Logansport  v.  Uhl,  99  Ind.  531,  L.R.A.  (N.S.)  634. 
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injunctive  relief*  Ample  means  for  information  is  equivalent  to 
knowledge,  and  courts  of  equity  will  not  interfere  in  behalf  of  an 
aggrieved  party  who  has  slumbered  on  his  rights  for  an  unreason- 
able time  in  full  view  of  a  defense  which  might  have  been  reason- 
ably known  and  asserted  by  the  exercise  of  ordinary  diligence.' 

IX.  Natubb  akd  Character  of  Right  Protbctbd 
In  Oeneral 

66.  Rights  Protected  Generally. — ^It  may  be  stated  generally  that 
the  office  of  an  injunction  is  the  pro'tection  of  property  and  rights 
of  property,^  and  that  such  relief  will  not  be  granted  to  reUeve  from 
aU  the  annoyances  caused  by  those  who  are  inconsiderate  of  the  feel- 
ings and  business  interests  of  others,'  or  generally  to  protect  political 
or  personal  rights.^**  Aside  from  these  broad  general  statements,  how- 
ever, courts  of  equity,  although  an  enumeration  of  the  subjects  has 
in  some  cases  been  attempted  by  them,**  have  generally  declined  to 
lay  down  any  rule  which  shall  limit  their  power  and  discretion  as 
to  the  particular  cases  in  which  injunctions  shall  be  granted  or  with- 
held, regard  being  given  to  the  fact  that  it  is  impossible  to  foresee 
all  the  exigencies  of  society  which  may  require  their  aid  and  assist- 
ance to  protect  rights  or  redress  wrongs.**  In  fact  it  may  be  said 
that  interposition  by  restraining  orders  is  a  matter  of  growth,  and 
keeps  pace  with  advancing  civilization,  and  that  the  courts  are  con- 
tinually finding  new  subjects  for  such  relief.  And  while  it  is  true 
that  the  familiar  rule  requiring  the  existence  of  a  property  right 
to  justify  the  granting  of  this  relief  is  generally  adhered  to,  yet,  in 
many  instances,  it  seems  as  if  such  adherence  were  only  superficial 
and  that  there  is  an  endeavor  to  enlarge  and  broaden  the  originally 
narrower,  meaning  of  the  term  "property  rights,"  so  as  to  include 

6.  Note:  103  A.  S.  R.  572.  828,  59  L.R.A.  478;  State  v.  Lord,  28 

7.  Ft.  Pierre  v.  Hall,  19  S.  D.  663,  Ore.  498,  43  Pac.  471,  31  L.R.A.  473. 
104  N.  W.  470, 117  A.  S.  R.  972.  Note:  76  A.  S.  R.  736. 

8.  In  re  Sawyer,  124  U.  S.  200,  8  S.  9.  Marlin  Firearms  Co.  v.  Shields, 
Ct.  482,  31  U.  S.  (L.  ed.)  402;  Green  171  N.  Y.  384,  64  N.  E.  163,  59  LJt.A. 
V.  Mills,  69  Fed.  852,  25  U.  S.  App.  310. 

383,  16  C.  C.  A.  516,  30  L.R.A.  90;  10.  See  infra,  par.  71  et  seq.,  76  et 

Mead  v.  Stirling,  62  Conn.  586,  27  Atl.  seq.     See  also  Elbctions,  vol.  9,  p. 

591,  23  L.R.A.  227;  People  v.  Barrett,  987;  Equity,  vol.  10,  p.  342. 

203  111.  99,  67  N.  E.  742,  96  A.  S.  R.  11.  Ex  parte  Warfield,  40  Tex.  Crim. 

296;  Chappell  v.  Stewart,  82  Md.  323,  413,  50  S.  W.  933,  76  A.  S.  R.  724. 

33  Atl.  542,  51  A.  S.  R.  476,  37  L.RA.  12.  Merced  Min.  Co.  v.  Fremont,  7 

783;  Atkinson  v.  Doherty,  121  Mich.  Cal.  317,  68  Am.  Dee.  262;  Southern 

372,  80  N.  W.  285,  80  A.  S.  R.  507,  46  Pac.  Co.. v.  Robinson,  132  Cal.  408,  64 

LJI.A.  219;  State  V.  Aloe,  152  Mo.  466,  Pac.  572,  12  L.R.A.(N.S.)  497;  Sands 

64  S.  W.  494,  47  L.R.A.  393;  Rober-  v.  Marbuig,  36  Ga.  534,  91  Am,  Dee. 

eon  V.  Rochester  Folding-Box  Co.,  171  781. 
N.  Y.  538,  64  N.  Fu  442,  89' A  S.  R. 
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some  right  which  would  formerly  have  been  denied  protection  by 
injunction,  as  being  beyond  the  confines  of  equity  jurisdiction.** 
In  some  jurisdictions,  as  in  England,  courts  are  relieved  of  the  neces- 
sity of  searching  for  some  right  of  property  as  the  basis  for  granting 
this  relief,  it  being  provided  by  lepslative  act  that  relief  by  injunc- 
tion may  be  granted  in  all  cases  in  which  it  shall  appear  to  the  court 
to  be  just  or  convenient  that  such  order  should  be  made."  Having 
in  view,  however,  flie  limitation  to  property  rights,  the  general  rule 
is  that  a  court  of  equity  will  protect  a  person  in  the  enjoyment  of 
such  a  right  by  enjoining  any  violation  thereof,  in  the  absence  of 
some  controlling  consideration,*  such  as  public  policy  or  expediency.*' 
Injunction  is,  therefore,  a  proper  and  ordinary  remedy  for  the  pro- 
tection of  owners  in  the  enjoyment  of  their  rights  in  real  estate.** 
And  where  the  right  invaded,  for  protection  of  which  injunction  is 
sought,  is  secured  by  statute  or  by  contract,  there  is  generally  no 
question  of  the  amount  of  damage,  but  simply  of  the  right.*'  On 
the  other  hand,  a  court  of  equity  may  interfere  by  injunction  to 
restrain  a  party  from  enforcing  a  legal  right  against  all  equity  and 
conscience.**  It  is  also  an  established  principle  that  one  may  not 
be  enjoined  from  doing  lawful  acts  to  protect  and  enforce  his  rights 
of  property  or  of  person,  unless  his  acts  to  that  effect  are  clearly 
shown  to  be  done  unnecessarily,  not  for  the  purpose  of  preserving 
and  enforcing  his  rights,  but  maliciously,  to  vex,  annoy,  and  injure 
another.*' 

67.  Instances  of  Property  Rights  Protected. — ^The  instances  of 
the  use  of  injunction  are  very  numerous.  It  has  been  applied  to 
secure  the  enjoyment  of  easements;*"  to  protect  the  right  of  free 
navigation ;  *  to  prevent  the  removal  of  fixtures ;  *  to  secure  the  enjoy- 

13.  Ex  parte  Warfield,  40  Tex.  Wise,  11  Bach.  Eq.  (S.  C.)  536,  78 
Critn.  413,  50  S.  AV.  933,  76  A.  S.  R.   Am.  Dec.  461. 

724.  19.  Kryptok  Co.  v.  Stead  Lens  Co., 

Note:  37  L.R.A.  787.  190  Fed.  767,  Ul  C.  C.  A.  495,  39 

14.  Ex  parte  Allison,  48  Tex.  Crim.  L.R.A.(N.S.)  1. 

634,  90  S.  W.  492,  13  Ann.  Cas.  684,  20.  Clay  v.  Powell,  85  Ala.  538,  5 

3  L.R.A.(N.S.)  622;  Meredith  v.  Tri-  So.  330,  7  A.  S.  R.  70;  Lowery  v.  Pe- 

ple  Island  Gunning  Club,  113  Va.  80,  kin,  186  111.  387,  57  N.  E.  1062,  51 

73  S.  E.  721,  Ann.  Cas.  1913E  531.  L.R.A.  301;  Townsend  v.  Epstein,  93 

Note:  37  L.R.A.  787.  Md.  537,  49  Atl.  629,  86  A.  S.  R.  441 

15.  Louisville  v.  Louisville  Home  and  note,  52  L.R.A.  409.  See  also 
Tel.  Co.,  149  Ky.  234,  148  S.  W.  13,  Easements,  voL  9,  p.  820  et  seq.  And 
Ann.  Cas.  1914A  1240.  see  Highwats,  vol.  13,  p.  142  et  seq., 

16.  Atkinson  v.  Crowe  Coal,  etc.,  as  to  interference  with  rights  of  abut- 
Co.,  80  Kan.  161, 102  Pac.  50, 106  Pac.  ting  owners. 

1052,  18  Ann.  Cas.   242,  39   L.R.A.  1.  State  v.  Columbia  Water  Power 

(N.S.)  31.  Co.,  82  S.  C.  181,  63  S.  E.  884,  129  A. 

17.  Com.  V.  Pittsburgh,  etc.,  R.  Co.,  S.  R.  876, 17  Ann.  Cas.  343,  22  LJa.A. 
24  Pa.  St.  159,  62  Am.  Dec.  372.  (N.S.)  435.    See  also  Waters. 

18.  Harwood  v.  Jones,  10  Gill  &  J.  2.  Dudley  v.  Hurst,  67  Md.  4^  8 
(Md.)  40^  32  Am.  Deo.  180;  Miles  v.  Atl.  901,  1  A.  S.  R.  368;  State  Sav. 
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ment  of  a  statutory  privilege,*  to  secure  the  protection  and  enjoy* 
ment  of  franchises;  *  to  quiet  titles,  after  the  right  has  heen  settled 
%t  law ;  •  to  protect  the  good  will  of  a  newspaper  from  deception  and 
piracy,*  to  prevent  the  sale  of  nontransferable  railroad  tickets ; '  and 
to  protect  the  rights  of  the  finder  of  a  wreck.*  So  a  federal  court 
of  equity  may  issue  an  injunction  to  preserve  in  statu  quo  real  prop- 
erty, a  controversy  with  respect  to  the  title  to  which  is  pending  in 
the  land  department.* 

68.  Business  Conducted  in  Violation  of  Law. — It  is  a  general  rule 
that  equity  will  not  interfere  with  the  police  in  the  enforcement  of 
criminal  statutes,  nor  extend  its  help  for  the  purpose  of  aiding  one 
to  commit  a  crime,  and  hence  it  will  refuse  an'  injunction  when  the 
evident  purpose  thereof  is  to  prevent  police  interference  in  the  con- 
duct of  an  unlawful  business,*"  it  being  held  that,  if  the  plaintiff  has 
been  oppressed  and  injured  by  any  unlawful  acts  on  the  part  of  the 
public  authorities,  he  must  seek  redress,  either  under  the  provisions 
of  the  penal  law,  if  any  remedy  is  thus  afforded,  or  by  an  action 
at  law  for  damages.**  This  doctrine  has  frequently  been  applied  in 
the  case  of  hotels  alleged  to  be  disorderly.**    Nor  is  one  who  is  engaged 


Bank  v.  Kercheval,  65  Mo.  682, 27  Am. 
Rep.  310;  Schmaltz  v.  York  Mfg.  Co., 
204  Pa.  St.  1,  53  AtL  622,  93  A.  S.  R. 
782  and  note,  59  L.R.A.  907;  Wetherill 
V.  GaUagher,  211  Pa.  St.  306,  60  Atl. 
905, 107  A.  S.  R.  575.  See  Fixtures, 
voL  11,  p.  1091  et  seq. 

3.  Gates  v.  McDaniel,  2  Stew.  (Ala.) 
211,  19  Am.  Dec.  49;  Enfield  Toll 
Bridgft  Co.  V.  Hartford,  etc.,  R.  Co., 
17  Conn.  40,  42  Am.  Dec.  716. 

4.  Conway  v.  Taylor,  1  Black.  603, 
17  IT.  S.  (L.  ed.)  191;  Osbom  v.  Bank 
of  United  States,  9  Wheat.  738,  6  U. 
S.  (L.  ed.)  204;  Vicfcsburg  Water- 
works Co.  V.  Vicksburg,  186  U.  S.  65, 
22  S.  Ct.  585,  46  U.  S.  (L.  ed.)  808; 
Patterson  v.  Wollmann,  6  N.  D.  608, 
67  N.  W.  1040,  33  L.R.A.  536;  Groff 
V.  Bird-in-Hand  Turnpike  Co.,  128  Pa. 
St.  621,  18  Atl.  431,  5  LJR.A.  661; 
Pittsburg,  etc..  Pass.  Ry.  v.  Point 
Bridge  Co.,  165  Pa.  St.  37,  30  AtL 
511,  26  L.R.A.  323.  See  Franchisks, 
vol.  12,  p.  175. 

6.  WicklifEe  v.  Owings,  17  How.  47, 
15  U.  S.  (L.  ed.)  44.  See  Cloud  on 
TiTLX,  voL  5,  p.  662,  as  to  jurisdiction 
in  equity  to  quiet  title. 

6.  Snowden  v.  Noah,  1  Hopk.  (N. 
Y.)  347, 14  Am.  Dec.  547. 


7.  Bitterman  v.  LonisviUe,  etc.,  R. 
Co.,  207  U.  S.  205,  28  S.  Ct.  91,  52  U. 
S.  (L.  ed.)  171, 12  Ann.  Cas.  693;  Ex 
parte  Cash,  50  Tex.  Crim.  623,  90  S. 
W.  1118,  123  A.  S.  R.  865,  9  L.R.A. 
(N.S.)  304.  And  see  Carriers,  vol. 
4,  p.  1116. 

8.  Eads  V.  Brazelton,  22  Ark.  499, 
79  Am.  Dec.  88. 

9.  Cosmos  Exploration  Co.  v.  Gray 
Eagle  OU  Co.,  112  Fed.  4,  50  C.  C.  A 
79,  61  L.R.A.  230. 

10.  Delaney  v.  Flood,  183  N.  Y.  323, 
76  N.  E.  209,  111  A.  S.  R.  759  and 
note,  5  Ann.  Cas.  480  and  note,  2 
LJR.A.{N.S.)  678. 

Note:  Ann.  Cas.  1913B  713. 
And  see  infra,  par.  78  et  seq.,  as  to 
enjoining  commission  of  a  crime. 

11.  Queen  City  Stock,  etc.,  Co.  v. 
Cunningham,  128  Ala.  645,  29  So.  583, 
86  A.  S.  B.  164;  Pon  v.  Wittman,  147 
Cal.  280,  81  Pac.  984,  2  LJl.A.(N.S.) 
683;  Andrieux  v.  Butte,  44  Mont.  557, 
121  Pac.  291,  Ann.  Cas.  1913B  712 
and  note. 

12.  Delaney  v.  Flood,  183  N.  Y.  323, 
76  N.  E.  209,  111  A.  S.  R.  759  and 
note,  6  Ann.  Cas.  480  and  note,  2 
L.R.A.(N.S.)  678. 
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in  a  business,  only  incidentally  connected  with  or  dependent  on  an 
unlawful  traffic,  entitled  to  an  injunction  to  prevent  such  surveil- 
lance.** The  ruld  also  excludes  a  third  person  who  is  oigaged  in  a 
lawful  business  in  the  immediate  vicinity  of  such  a  place  from  obtain- 
ing such  relief.**  It  has  been  held,  however,  that  equity  may  inter- 
fere by  injunction  to  prevent  a  continuing  trespass  on  the  part  of 
the  police.*' 

69.  Compilations  Relating  to  Market  Quotations  and  Other  Hat> 
ters. — ^Information,  which  has  been  gathered  relating  to  quotations 
of  stock,  the  conditions  of  some  particular  trade,  business  or  even 
sport,  either  for  personal  use  or  for  distribution  to  others,  who  receive 
it  only  on  the  payment  of  a  compensation  therefor,  may  properly  be 
regarded  as  property,  for  the  protection  of  which  the  compiler  is 
entitled  to  relief  in  equity  against  anyone  who  wrongfully  seeks  or 
attempts  to  appropriate  it  to  the  damage  of  the  former.  Information 
of  this  character  is  usually  obtained  and  compiled  as  to  the  result 
of  expensive  effort  and  valuable  service  and  is  of  commercial  value 
to  the  owner.**  In  this  connection  it  is  also  held  that  a  property 
right  in  price  quotations  gathered  by  a  board  of  trade  is  not  destroyed 
by  the  facts  that  a  large  percentage  of  the  business  done  under  its 
auspices  consists  of  gambling  transactions,  or  that  the  news  is  sus- 
ceptible of  bad,  as  well  as  good,  uses.*'  Nor  is  the  private  circulation 
of  such  information,  in  writing  or  in  print,  for  a  restricted  purpose 
a  publication  which  gives  the  public  a  right  to  use  it.** 

70.  Rights  Violated  by  Corporations. — ^According  to  the  prevailing 
view  a  court  of  equity  at  the  instance  of  the  state,  through  a  proper 
officer,  may  restrain  a  public  or  private  corporation  from  either  abus- 
ing the  powers  granted  to  it  or  attempting  to  exercise  powers  not 
granted,*'  and  it  seems  that  such  relief  may  be  granted  at  the  suit 
of  a  stockholder  of  a  private  corporation,**  but  not  at  the  suit  of  a 

IS.  Pon  V.  Wittman,  147  Cal.  280,  par.  103.    As  to  statistical  compilations 

81  Pac.  984,  2  L.R.A.(N.S.)  683;  An-  as  subjects  of   copyright   protection, 

drienx  v.  Butte,  44  Mont.  557,  121  see  Copyright,  vol.  6,  p.  1109. 

Pac.  291,  Ann.  Caa.  1913B  712  and  17.  Board  of  Trade  v.  L.  A.  Kinsey 

note.  Co.,  130  Fed.  507,  64  C.  C.  A.  669,  69 

14.  Queen  City  Stock,  etc.,  Co.  v.  L.R.A.  59. 

Cunningham,  128  Ala.  645,  29  So.  583,       18.  Dodge  Co.  v.  Construction  In. 

86  A.  S.  R.  164.  formation  Co.,  183  Mass.  62,  66  N.  E. 

15.  Note:  Ann.  Cas.  1913B  714.  204,  97  A.  S.  B.  412,  60  L.R.A.  810. 

16.  National  Tel.  News  Co.  v.  West-  19.  State  v.  Saline  County  Court, 
em  Union  Tel.  Co.,  119  Fed.  294,  56  51  Mo.  350, 11  Am.  Rep.  454;  Bayonne 
C.  C.  A.  198,  60  L.R.A.  805;  Board  of  v.  Borough  of  North  Arlington,  77  N. 
Trade  ▼.  L.  A.  Kinsey  Co.,  130  Fed.  J.  Eq.  166,  75  Atl.  558,  140  A.  S.  R. 
507,  64  C.  C.  A.  669,  69  L.R.A.  59;  547,  reversed  on  another  point  in  78 
Dodge  Co.  v.  Construction  Information  N.  J.  Eq.  283,  79  Atl.  357.  See  CoB- 
Co.,  183  Mass.  62,  66  N.  E.  204,  97  A.  porations,  vol.  7,  p.  611. 

8.  R.  412,  60  L.R.A.  810.    See  infra,      20.  Corporations,  vol.  7,  p.  613. 
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Stranger,*  nor  will  it  be  allowed  in  favor  of  a  stookholder  where  the 
effect  must  be  to  suspend  the  corporate  business  and  make  its  conduct 
in  the  ordinary  methods  impossible.'  The  rule  as  to  enjoining  irrep- 
arable injuries  only  has  no  application  to  corporate  acts,  entirely 
without  authority,  for  which  there  is  no  adequate  remedy  at  law,* 
and  corporations  will  be  restrained  by  injunction  from  proceeding 
without  authority  to  the  injury  of  others,  as,  for  instance,  where  an 
attempt  is  made  by  a  railroad  corporation  to  construct  its  line  over 
the  property  of  an  individual  without  the  proper  authority.*  In  such 
cases  the  question  is  not  merely  one  of  damage  but  rather  one  of 
the  invasion  of  a  right.*  It  is  also  a  well  settled  rule  that  where  the 
remedy  at  law  is  manifestly  inadequate,  a  court  of  equity  may,*  at 
the  suit  of  the  state  or  municipality  granting  a  franchise,  by  injunc- 
tion compel  a  recalcitrant  public  service  corporation  to  which  it  was 
granted  to  abide  by  its  terms,  although  no  actual  injury  result  to 
the  state  or  mimicipality  from  the  corporation's  violation  of  the  fran- 
chise. This  is  80,  because  in  such  case  the  corporation's  breach  of 
the  contract,  especially  if  it  arises  out  of  the  doing  of  an  act  which 
the  contract  declares  shall  not  be  done,  will  presumptively  result  in 
the  oppression  of  the  citizens.*  And  where  a  commodity  is  manu- 
factured and  sold  by  a  quasi  public  corporation  it  is  held  that,  where 
the  supply  is  being  furnished  to  a  consumer,  resort  to  equity  is  proper 
to  enjoin  the  corporation  from  wrongfully  ceasing  to  continue  its 
service.' 

71.  Lawful  Exercise  of  Rights  Incidentally  Injuring  Others. — ^The 
constitutional  rights  of  freedom  of  speech  and  liberty  of  the  press 
are  not  subject  to  limitation  or  restraint  by  any  instrumentality  of 
the  government  either  legislative  or  judicial,  and  consequently  an 
injunction  Will  not  be  granted  against  one  exercising  it,  even  though 
he  may  have  no  property.*  So  it  is  held  that  the  production  in  a 
theater  of  a  play  based  on  the  facts  of  a  criminal  case  then  on  trial, 
although  it  may  interfere  with  the  administration  of  justice  and 

1.  BniM  ▼.  St.  Paul  CSty  E.  Co.,  24  Pa.  St.  159,  62  Am.  Dee.  372. 

101  Minn.  363, 112  N.  W.  412, 2  LJI.A.  6.  Lonisville  v.  Lonisville  Home  TeL 

(N.S  )  757.  Co-.  149  Ky.  234,  148  B.  W.  13,  Ann. 

2.  Sternberg  v.  Wolff,  56  JI.  J.  Eq.  Cas.  1914A  1240  and  note.  See  COR- 
389,  39  Atl.  397,  67  A.  S.  E.  494,  39  poeations,  vol.  7,  p.  614,  as  to  com- 
L.B.A.  762.  pelling  pcoformanee  o£  publie  duties. 

5.  drofl  V.  Bird-in-Hand  Turnpike  7.  Seaton  Mountain  Electric  Light, 
Co.,  128  Pa.  St.  621,  18  Atl.  431,  5  etc,  Co.  v.  Idaho  Springs  Inv.  Co.,  49 
LJI.A.  681.  Colo,  122,  111   Pac.   834,  33  L.R.A. 

4.  Western  Maryland  R.  Co,  v.  Ow-  (N.S.)  1078.     See  also  Gas,  vol.  12, 

jngB,  15  Md.  199,  74  Am.  Dec,  563  and  p.  894. 

note.    See  Eminbnt  Domain,  vol.  10,       8.  Marx,  etc..  Clothing  Co.  v.  Wat* 

p.  228,  as  to  injunction  against  ill^ral  son,  168  Mo.  133,  67  S.  W.  391,  90  A. 

taking!  S.  R.  440,  56  L.R.A.  951.     See  infra, 

6.  Com.  V.  Pittsburgh,  etc.,  E.  Co.,  par.  73,  as  to  libel  and  slander. 
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deprive  the  accused  of  a  fair  trial,  and  may  constitute  a  punishable 
contempt,  cannot  be  restrained  by  injunction.*  The  ownership  of 
property  also  carries  with  it  certain  rights  in  respect  to  its  lawful  use, 
including  the  right  of  sale,  with  which  a  court  of  equity  will  not 
interfere.  Thus,  a  person,  by  reason  of  his  ownership  of  property 
is  entitled  to  advertise  it  for  sale  by  signs  or  otherwise  in  the  usual 
way,  or  to  sell  it  to  whomsoever  he  pleases  as,  for  instance,  a  negro 
family,  regardless  of  whether  the  efifect  may  be  to  impair  the  busi- 
ness of  another  or  depreciate  the  value  of  neighboring  property,  and 
even  though  his  motive  may  be  the  accomplishment  of  that  result, 
where,  in  the  first  instance  there  is  a  bona  fide  intent  to  effect  a  sale.** 
Nor  can  one  who  is  the  rightful  owner  of  photographs  of  property 
taken  by  permission  of  the  predecessor  in  tide  of  the  complainant, 
be  enjoined  as  to  any  lawful  use  of  the  photographs  which  he  may 
desire  to  make,  where  there  were  no  restrictions  or  limitations  imposed 
as  to  their  use  of  which  the  present  owner  is  a  beneficiary.** 

Pergonal  Rights 

72.  General  Principles. — ^Although  the  jurisdiction  of  equity,  to 
grant  an  injunction,  is  ordinarily  regarded  as  confined  to  cases  where 
rights  of  property  are  involved  and  as  not  extending  to  an  exclu- 
sively personal  right,*'  yet,  in  many  cases,  in  which  relief  has  been 
granted  it  would  seem  that,  though  the  exercise  of  the  power  is 
nominally  based  on  an  alleged  property  right,  the  observance  of 
the  rule  that  equity  will  be  limited  to  rights  of  property  is,  in  fact, 
only  a  nominal  one,  the  right,  to  protect  which  relief  is  granted, 
being  in  reality  merely  personal.**  Thus,  it  has  been  held  that 
a  citizen  who  is  entitied  to  hunt  on  the  navigable  waters  of  a  state 
may  be  protected  in  the  exercise  of  that  right.**  In  accordance, 
however,  with  the  general  principle,  an  injunction  to  prevent  the 
defendant  from  employing  detectives  to  follow  and  watch  the  plain- 
tiff has  been  refused  though  the  plaintiff  alleged  that  he  was  thereby 
caused  great  inconvenience  and  annoyance,  and  was  interfered  with 

«.  Dailey  v.  Superior  Court,  U2  Cal.  434,  64  Fed.  280,  31  L.R.A.  283.    See 

94,  44  Pac.  468,  53  A.  S.  R.  160,  32  supra,  par.  66. 
L.R.A.  273  and  note.  18.  Ex  parte  Warfield,  40  Tex.  Grim. 

10.  Holbrook  v.  Morrison,  214  Mass.  413,  50  S.  W.  933,  76  A-  S.  R.  724. 
209,  100  N.  E.  1111,  Ann.  Cas.  1914B       Notes:    37   L.RA.   787;    1   L.R.A. 
824  and  note,  44  L.R.A.(N.S.)  228  and  (N.S.)  1149. 

i)ote.  14.  Ainsworth  v.  Mnnoskong  Hunt- 

11.  Luray  Caverns  Co.  v.  Katiffman,  ing,  etc.,  Club,  153  Mioh.  185,  116  N. 
112  Va.  725,  72  S.  E.  709,  38  L.R.A.  W.  992,  126  A.  S.  R.  474  and  note,  15 
(N.S.)  1207.  Ann.  Cas.  706,  17  L.R.A.(N.S.)  1236 

12.  Corliss  ▼.  Walker  Co.,  67  Fed.  and  note. 
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in  his  social  intercourse,  business,  and  credit.*'  In  one  jurisdiction 
it  has  been  directly  asserted  that  an  injunction  may  be  granted  to 
protect  a  personal  right,**  which  ruling,  although  made  in  a  juris- 
diction where  the  civil  law  controls,  nevertheless  seems  to  accord  in 
spirit,  if  not  in  the  language  employed,  with  some  of  the  modem 
decisions.*'  This  limitation  early  engrafted  on  the  power  to  grant 
injunctive  relief,  has  been  removed  in  England,  where  courts  of 
equity  are  no  longer  required  to  search  for  rights  of  property  on 
which  to  base  their  jurisdiction  to  grant  an  injunction,  a  statute  hav- 
ing been  passed  enlarging  the  jurisdiction,  of  such  courts.  In  that 
jurisdiction  it  is  now  held  that  English  courts  are  entirely  free  to 
grant  injunctions  to  protect  personal  rights,  including  the  right  of 
reputation,  and.  injunctions  against  libel  are  in  fact  granted.** 

73.  Libel  and  Slander. — It  is  a  general  rule,  tmiformly  acceded 
to  and  followed,  that  a  court  of  equity  will  not  enjoin  the  threatened 
publication  of  a  libel  or  slander.*'  Relief  is  not  refused  on  the  theory 
that  it  is  not  a  wrong,  nor  that  the  wrong  might  not  be  irreparable, 
but  simply  because  courts  of  chancery,  in  the  exercise  of  the  extraord- 
inary powers  lodged  in  them,  have  uniformly  refused  to  act  in  such 
a  case,  leaving  parties  to  their  remedy  at  law,^*  the  question  whether 
the  words  used  are  libelous  or  slanderous  being  regarded  as  one  for 
the  jury  to  determine.*  Furthermore,  if  a  court  of  equity  could 
interfere  and  use  its  remedy  of  injunction  in  such  cases,  it  would 
draw  to  itself  the  greater  part  of  the  litigation  properly  belonging 
to  courts  of  law.*    A  different  situation  is  held  to  exist  after  a  ver- 

15.  Chappell  v.  Stewart,  82  Md.  323,  121  Mich.  372,  80  N.  W.  285,  80  A.  S. 
33  AU.  542,  51  A.  S.  B.  476,  37  L.R.A.  R.  507,  46  L.R.A.  219;  Flint  v.  Hut- 
7S3  an.'  note.  chinson  Smoke  Burner  Co.,  110  Mo. 

16.  Itzkovitch  V.  Whitaker,  U5  La.  492, 19  S.  W.  804,  33  A.  S.  R.  476  and 
479,  39  So.  499,  112  A.  S.  R.  272,  1  note,  16  L.R.A.  243 ;  Vanderbilt  v.  Mit- 
L.R.A.(N.S.)  1147;  Itzkovitch  v.  chel^  72  N.  J.  Eq.  910,  67  AtL  97,  14 
Whitaker,  117  La.  708,  42  So.  228, 116  L.R.A.(N.S.)  304;  Brandreth  v.  Lance, 
A.  S.  R.  215.  8  Paige  (N.  Y.)  24,  34  Am.  Dec.  368 

17.  Note:  1  L.R.A.(N.S.)  1149.  and    note;    Marlin    Firearms    Co.    v. 

18.  Ex  parte  Allison,  48  Tex.  Crim.  Shields,  171  N.  T.  384,  64  N.  E.  163, 
634,  90  S.  W.  492,  13  Ann.  Cas.  684,  59  L.R.A.  310. 

3  L.R.A.(N.S.)  622;  Meredith  v.  Tri-  Notes:  35  A.  S.  I^.  675;  89  A.  S.  R. 

pie  Island  Gunning  Club,  113  Va.  SO,  852. 

73  S.  E.  721,  Ann  Cas.  1913E  531.  And  see  Libel  akd  Slandbr,  as  to 

19.  Francis  v.  Flinn,  118  U.  S.  385,  the  remedy  generally  in  such  cases. 

6  S.  Ct  1148,  30  U.  S.  (L.  ed.)  165;  20.  Singer  Mfg.  Co.  v.  Domestic 
Goldberg,  etc.,  Co.  v.  Stablemen's  Sewing  Mach.  Co.,  49  Qa.  70, 15  Am. 
Union,  149  CaL  429,  86  Pac.  806,  117  Rep.  674. 

A.  S.  R.  145,  9  Ann.  Cas.  1219,  8  1.  Flint  v.  Hutchinson  Smoke  Bum- 
LJl.A.(N.S.)  460;  Singer  Mfg.  Co.  v.  er  Co.,  110  Mo.  492, 19  S.  W.  804,  33 
Domestic  Sewing  Mach.  Co.,  49  Ga.  A.  S.  B.  476  and  note,  16  L.BA.  243. 
70,  15  Am.  Rep.  674;  Boston  Diatite  2.  Francis  v.  Flinn,  118  U.  S.  385, 
Co.  V.  Florence  Mfg.  Co.,  114  Mass.  69,  6  S.  Ct  1148,  30  U.  S,  (L.  ed.)  165. 
16  Am.  Rep.  310 ;  Atkdnson  v.  Dohertr, 
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diet  in  favor  of  the  complainant  at  law,  by  which  an  injunction 
restrainiDg  the  further  publication  of  that  which  was  found  to  be 
an  actionable  libel  or  slfuider  has  been  granted.*  And  if  a  property 
right  is  infringed,  equity  will  issue  an  injunction,  notwithstanding 
the  fact  that  the  publication  is  a  libel,*  as  in  that  case  the  right  to 
relief  is  brought  within  the  well-&ettled  rule  that  a  court  of  equity 
will  prevent  tiie  threatened  invasion  of  property  rights  and  protect 
a  party  from  exposure  to  the  risk  of  litigation  and  liability.*  And 
it  would  seem  that  if  the  libelous  publication  is  to  be  repeated  and 
continued  indefinitely,  equity  might  act  on  the  ground  of  the  inade- 
quacy of  a  legal  remedy  and  to  prevent  a  multiplicity  of  suits.'  In 
England  under  the  act  enlarging  the  jurisdiction  of  courts  of  equity 
the  court  may  protect  the  right  of  reputation  by  granting  an  injunc- 
tion against  a  threatened  libelous  publication.^ 

74.  Statements  Reflecting  on  Title,  Character  of  Property  or  Busi- 
ness Standing. — It  is  a  general  rule  that  a  court  of  equity  will  not 
grant  relief  by  way  of  injunction  in  cases  of  slander  or  of  false  rep- 
resentations as  to  the  character  or  quality  of  the  plaintiflfs  property, 
or  as  to  his  title  thereto,  which  involve  no  breach  of  trust  or  of  con- 
tract,* but  the  complainant  will  be  left  to  his  remedy  at  law,  if  he 
has  any,'  even  though  by  such  act  he  may  suffer  a  loss  of  business.** 
And  the  insolvency  of  tlie  libelant  in  such  cases  is  not  regarded,  of 
itself,  as  authorizing  such  interference.**  In  the  application  of  this 
rule,  equity  has  refused  to  restrain  one  of  two  competing  companies 
from  publishing  statements  that  it  has  been  awarded  a  prize  for 
producing  the  best  article  when,  in  fact,  such  prize  had  been  awarded 
the  complainant.**    Similarly  the  publication  of  an  unjust  and  mali- 

8.  Flint  V.  Hutchinson  Smoke  Bum-  Gas  light,  etc.,  Co.,  100  Mo.  501,  13 

er  Co.,  110  Mo.  492,  19  S.  "W.  804,  33  S.  "W.  874,  18  A.  S.  R.  563;  Flint  v. 

A  S.  R.  476  and  note,  16  L.R.A.  243.  Hutchinson   Smoke  Burner  Co.,   110 

4.  Note :  89  A.  S.  R.  852.  Mo.  492, 19  S.  W.  804,  33  A.  S.  R.  476 

5.  Vanderbilt  v.  Mitchell,  72  N.  J.  and  note,  16  L.R.A.  243;  Marlin  Fire- 
Eq.  910,  67  AU.  97,  14  L.R.A.(N.S.)  arms  Co.  v.  Shields,  171  N.  Y.  384,  64 
304.  N.  E.  163,  59  L.R.A.  31). 

6.  Note:  89  A.  S.  R.  852.  Notes:  18  A.  S.  R.  564;  25  A.  S.  R. 

7.  Ex  parte  Allison,  48  Tex.  Crini.  628;  33  A.  S.  R.  482;  35  A.  S.  R.  675. 
634,  90  S.  W.  492,  13  Ann.  Cas.  684,  9.  Reyes  v.  Middleton,  36  Fla.  99, 
3  L.R.A.(N.S.)  622;  Meredith  v.  Tri-  17  So.  937,  51  A.  S.  R.  17,  29  L.R.A. 
pie  Island  Gunning  Club,  113  Va.  80,  66;  Marlin  Firearms  Co.  v.  Shields, 
73  S.  E.  721,  Ann.  Cas.  1913E  531.  171  N.  Y.  384,  64  N,  E,  163,  59  L.R.A. 

8.  Reyes  v.  Middleton,  36  Fla.  99, 17  310. 

So.  937,  51  A.  S.  R.  17,  29  L.R.A.  66;  10.  Flint  ▼.  Hutchinson  Smoke 
Singer  Mfg.  Co.  v.  Domestic  Sewing  Burner  Co.,  110  Mo.  492,  19  S.  W. 
Mach.  Co.,49Ga.  70, 15Am.  Rep.  674;  804,  33  A.  S.  R.  476  and  note,  16 
Boston  Diatite  Co.  v.  Florence  Mfg.  L.R.A.  243. 

Co.,  114  Ikfass.  69,  19  Am.  Rep.  310;  11.  Reyes  v.  Middleton,  36  Fla.  99, 
Covell  V.  Chadwick,  153  Mass.  263,  26  17  So.  937,  61  A  S.  E.  17,  29  L.E.A 
N.  E.  866,  25  A.  S.  R.  625  and  note;   66. 

Consumers'  Gas  Co.  v.  Kansas  City      12.  Singer  Mfg.    Co.   ▼.   Domesti« 
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cious  criticism  of  a  manufactured  article  is  held  not  to  be  the  subject 
of  equitable  cognizance,  although  the  manufacturer  has  no  remedy 
at  law  because  of  inability  to  prove  special  damage.**  Equity  has 
also  decUned  to  restrain  a  person  from  publishing,  in  the  records 
and  books  of  a  mercantile  agency,  false  representations  as  to  the  busi- 
ness standing  and  credit  of  the  plaintiff,  if  no  breach  of  trust  or  of 
contract  is  involved."  On  the  other  hand,  on  the  ground  that  the 
injury  complained  of  ia  one  to  property  and  not  technically  a  libel 
on  the  complainant,  an  injunction  has  been  granted  restraining  the 
publication  of  a  directory  which  apparently  purports  to  contain  the 
names  of  all  persons  and  corporations  in  the  same  business  as  com- 
plainant in  a  certain  city,  but  omits  his  name  and  business  with 
the  purpose  of  injuring  him  and  securing  the  business  for  others.*' 
75.  Slander  of  Title  of  Letters-Patent. — ^Persons  who,  in  good  faith, 
assert  the  ownership  of  rights  seciu-ed  by  letters  patent  and,  actuated 
by  the  same  motive,  seek  to  protect  them  by  circulating  a  notice  of 
their  claimed  rights  and  warning  against  an  infringement  thereof, 
will  not  be  enjoined  from  so  doing.**  Some  courts  go  fiirther  than 
this  and  hold  that  an  injunction  against  the  slander  of  title  of  letters- 
patent  by  falsely  and  maliciously  charging  infringement  and  notify- 
ing plaintiff's  prospective  customers  that  they  will  be  held  respon- 
sible for  using  the  plaintiff's  device  thereby  injuring  plaintiff's  busi- 
ness by  unfair  competition,  will  not  be  granted  until  the  question 
of  slander  has  been  determined  in  an  action  at  law.*'  A  distinction 
well  groimded  it  would  seem,  is,  however,  made  in  some  decisions, 
based  on  the  presence  or  absence  of  good  faith.  According  to  this 
line  of  authorities  where  notices  are  given  or  circulars  distributed  in 
gooJ  faith  to  warn  against  infringement  no  wrong  whatever  is  com- 
mitted, but  where  they  are  not  made  or  issued  with  such  intent,  but 
in  bad  faith,  and  solely  for  the  purpose  of  destroying  the  business 
of  another,  there  is  a  fraudulent  attack  on  property  rights  justifying 
the  interposition  of  a  court  of  chancery.**    This  view  seems  to  have 

Sewing  Mach.  Co.,  49  Oa.  70,  15  Am.  injury  to  property  and  afforded  relief 

Rep.  674.  as  has  been. done  m  other  cases  of  acts 

13.  Marlin  Firearms  Co.  v.  Shields,  ealcolated  to  injnre  complainanf  s  bus- 
171  N.  Y.  384,  64  N.  E.  163,  59  L.R.A.  iness. 

310.  16.  A.  B.  Farqohar  Co.  v.  National 

14.  Raymond  v.  Russell,  143  Mass.   Harrow  Co.,  102  Fed.  714,  42  C.  C.  A. 
295,  9  N.  E.  544,  58  Am.  Rep.  137.         600,  49  L.RA..  755;  Hovey  v.  Rubber 

Note:  25  A.  S.  R.  628.  Tip  Pencil  Co.,  57  N.  Y.  119,  15  Am. 

15.  Davis  V.  New  England  R.  Pub.   Rep.  470. 

Co.,  203  Mass.  470,  89  N.  E.  565,  133  17.  Flint  ▼. .  Hutohinson  Smoke 
A.S.  R.  318andnote,25L.R.A.(N.S.)  Burner  Co.,  110  Mo.  492,  19  S.  W. 
1024  and  note.  In  this  ease,  although  804,  33  A.  S.  R.  476,  16  L.R.A.  243 
the  theory  of  boycott  was  suggested  in   and  note. 

the  opinion,  yet  the  oonrt  distinctly  18.  A.  6.  Farquhar  Co.  v.  National 
asserted  that  the  injury  to  the  com-  Harrow  Co.,  102  Fed.  714,  42  C.  C.  A. 
plainant's  business  by  such  act  was  an   600,  49  L.E.A.  755. 
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met  with  favor  in  the  later  decisions  and  according  to  them  may 
be  said  to  be  supported  by  the  weight  of  authority.^* 

Political  Rights 

76.  General  Principles;  Public  Officers. — ^It  is  a  general  rule  that 
a  court  of  equity  has  no  jurisdiction  in  matters  of  a  political  nature,** 
and  that  no  injunction  to  protect  a  person  in  the  enjoyment  of  a 
political  right  or  to  assist  him  in  acquiring  such  a  right  will  be 
granted.^  No  such  jurisdiction  has  ever  be«i  conceded  to  a  chan- 
cery court,  either  by  the  English  or  American  judiciary.  Although 
the  political  rights  of  a  citizen  are  as  sacred  as  are  his  rights  to  per- 
Bond  liberty  and  property,  yet  he  must  go  into  a  court  of  law  for 
them.'  To  assume  jurisdiction  to  control  the  exercise  of  political 
powers,  or  to  protect  the  purely  political  rights  of  individuals,  would 
be  to  invade  the  domain  of  the  other  departments  of  government, 
or  of  the  courts  of  common  law.*  In  line  with  this  principle  courts 
of  equity  have  uniformly  refused  to  interfere  by  injunction  in  con- 
troversies relating  to  public  oflSce.*  Thus,  such  right  as  a  person  may 
have  to  hold  a  pubUc  office  is  not  a  property  right  which  equi^ 
will  enforce,  although  he  may  have  a  right  in  the  emoluments  of 
his  office  which  he  may  enforce  in  an  action  at  law  to  recover  the 
same,'  nor,  on  the  other  hand,  will  it  interfere  by  injunction  to 
prevent  a  person  from  entering  on  the  duties  of  a  public  office.  This 
rule  restricting  persons  to  remedies  at  law,  to  the  exclusion  of  equi- 
table remedies,  for  contesting  title  to  office  or  the  vindication  of 
political  rights,  is  not  a  denial  of  due  process  of  law,  nor  of  the  equal 
protection  of  the  laws.*    In  accordance  with  their  policy  not  to  inter- 


19.  Note:16L.R.A.  243. 

20.  See  Equity,  vol.  10,  p.  342. 

1.  Geor^a  v.  Stanton,  6  Wall.  50, 
18  U.  S.  (L.  ed.)  721;  Green  v.  Mills, 
69  Fed.  852,  25  U.  S.  App.  383,  16  C. 
C.  A.  516,  30  L.R.A.  90;  Fletcher  v. 
Tnttle,  151  lU.  41,  37  N.  E.  683,  42  A. 
S.  R.  220  and  note,  25  L.R.A.  143; 
People  V.  Barrett,  203  111.  99,  67  N.  E. 
742,  96  A.  S.  R.  296;  United  States 
Standard  Voting  Macb.  Co.  v.  Hobson, 
132  la.  38, 109  N.  W.  458, 119  A.  S.  R. 
539, 10  Ann.  Cas.  972,  7  L.R.A.(N.S.) 
512;  State  v.  Aloe,  152  Mo.  466,  54  S. 
W.  494,  47  L.R.A.  393;  Story  v.  Jer- 
sey City,  etc.,  Plank  -Road  Co.,  16  N. 
J.  Eq.  13,  84  Am.  Dec.  134;  Keams  v. 
Howley,  188  Pa.  St.  116,  41  Atl.  273, 
68  A.  S.  R.  852,  42  L.R.A.  235;  State 
V.  EhrUck,  65  W.  Va.  700,  64  S.  E. 
935,  23  LJl-A.(N.S.)  691. 
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2.  United  States  Standard  Voting 
Mach.  Co.  V.  Hobson,  132  la.  38, 109  N. 
W.  458, 119  A.  S.  R.  539, 10  Ann.  Gas. 
972,  7  L.R.A.(N.S.)  512;  State  v.  Aloe, 
152  Mo.  466,  54  S.  W.  494,  47  L.R.A. 
393. 

3.  Green  v.  Mills,  69  Fed.  852,  25  U. 
S.  App.  383, 16  C.  C.  A.  516,  30  L.R.A. 
90;  State  v.  Aloe,  152  Mo.  466,  54  S. 
W.  494,  47  L.R.A.  393. 

4.  Alderson  v.  Kanawha  County 
Court,  32  W.  Va.  640,  9  S.  E.  868,  25 
A.  S.  R.  840,  5  L.R.A.  334. 

Note:  42  A.  S.R.  234. 
See  Mandamus;  Pubuc  Gfticbbs; 
Quo  Warranto. 

5.  People  V.  Barrett,  203  HI.  99,  67 
N.  E.  742,  96  A.  S.  R.  296.  See  Elbo- 
TiONS,  vol.  9,  p.  1152. 

6.  State  V.  Aloe,  152  Mo.  466,  64  8. 
W.  494, 47  LJI.A.  393. 
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fere  in  regard  to  matters  of  a  political  nature  courts  have  also  declined 
to  enjoin  a  citizen  from  petitioning  either  branch  of  legislature  upon 
any  subject  of  legislation  in  which  he  is  interested,  as  such  an  injunc- 
tion would  be  an  unauthorized  abridgment  of  the  political  rights 
of  the  party  enjoined.' 

77.  Elections. — Matters  relating  to  elections,  such  as  the  right  to 
vote  and  the  like,  are  generally  regarded  as  being  within  the  appli- 
cation of  the  doctrine  that  equity  will  not  interfere  in  matters  of  a 
political  nature.*  The  accepted  rule  is  that  the  extraordinary  juris- 
diction of  a  court  of  chancery  cannot  be  invoked  to  protect  the  right 
of  a  citizen  to  vote,  or  to  be  voted  for  at  an  election,  or  his  right 
to  be  a  candidate  for,  or  to  be  elected  to,  any  office,  nor  can  it  be 
invoked  to  restrain  the  holding  of  an  election,  or  of  directing  or 
controlling  the  mode  in  which,  or  of  determining  the  rules  of  law  in 
pursuance  of  which,  an  election  shall  be  held.  Such  matters  involve 
no  property  rights,  but  pertain  solely  to  the  political  administration 
of  government.'  Courts  of  equity  therefore  have  no  jiurisdiction 
to  enjoin  an  election  board  from  producing,  counting  and  canvassing 
ballots  in  a  contested  election  case.*'  And  an  injunction  cannot  be 
granted  to  prevent  the  giving  of  election  notices,  or  the  certifying 
of  nominees  for  districts  created  by  any  apportionment  act,  on  the 
ground  that  such  act  is  unconstitutional,  since  the  rights  involved 
are  purely  political  and  enforceable  only  at  law.**  Nor  will  an  injunc- 
tion against  adding  names  to  a  political  committee  or  striking  names 
therefrom  be  granted  when  the  committee  does  not  own  or  pretend 
to  own,  or  derive  any  benefit  from,  anything  of  value  held  by  them 
in  common,  although  the  committee  is  elected  at  primary  elections, 
and  the  law  recognizes  political  parties  so  far  as  to  prescribe  the  duties 
of  officers  at  such  primaries.*'    The  same  principle  also  prevents  a 

7.  Story  v.  Jersey  City,  etc.,  Plank  L.RA.  90;  Fletcher  v.  Tuttle,  161  Dl. 
Road  Co.,  16  N.  J.  Eq.  13,  84  Am.  Dec.  41,  37  N,  E.  683,  42  A.  S.  B.  220  and 
134.  note,  25  L.R.A.  143;  United  States 

8.  Green  v.  Mills,  69  Fed.  862,  26  U.  Standard  Voting  Mach.  Co.  v.  Hobson, 
S.  App.  383, 16  C.  C.  A.  516,  30  L.B.A.  132  la.  38, 109  N.  W.  458, 119  A.  S.  R. 
90;  Fletcher  v.  Tnttle,  161  HI.  41,  37  539,  10  Ann.  Cas.  972,  7  L.R.A.(N.S.) 
N.  E.  683,  42  A.  S.  R.  220  and  note,  26  612.  See  Elections,  vol.  9,  p.  1001, 
L.R.A.  143;  People  v.  Barrett,  203  111.  as  to  jurisdiction  of  equity  to  restrain 
99,  67  N.  E.  742,  96  A.  S.  R.  296;  Unit-  calling  or  holding  of  elections. 

ed  States  Standard  Voting  Mach.  Co.  10.  People  v.  Barrett,  203  111.  99,  67 

V.  Hobson,  132  la.  38,  109  N.  W.  458,  N.  E.  742,  96  A.  S.  B.  296. 

119  A.  S.  R.  539, 10  Ann.  Cas.  972,  7  11.  Fletcher  v.  Tnttle,  151  Dl,  41,  37 

L.B.A.(N.S.)  612;  State  v.  Aloe,  152  N.  E.  683,  42  A.  S.  B.  220,  26  L.B.A. 

Mo.  466,  54  S.  W.  494,  47  L.B.A.  393;  143.    See  Eubctions,  vol.  9,  p.  989,  as 

Keams  v.  Howley,  188  Pa.  St.  116,  41  to  ordering  or  calling  elections. 

Atl.  273,  68  A.  S.  B.  862,  42  LJi.A.  12.  Keams  v.  Howley,  188  Pa.  St. 

235.    See  also  EQtnTT,  vol.  10,  p.  342.  116,  41  AU.  273,  68  A,  S.  B.  852,  43 

9.  Green  v.  Mills,  69  Fed.  852,  26  L.B.A.  236. 
U.  S.  App.  383,  16  C.  C.  A.  516,  30 
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court  of  equity  from  exercising  jurisdiction  to  restrain  the  use  of 
voting  machines  at  an  election.*' 

X.  Commission  op  Criminai,  Acts 

78.  General  Rule. — ^In  early  times  the  English  court  of  chancery, 
not  without  much  protest  on  the  part  of  the  common  law  courts, 
occasionally  issued  injunctions  to  restrain  the  commission  of  certain 
criminal  acts.  This  jurisdiction  seems  to  have  been  confined  to  cases 
in  which  other  tribunals  were  too  weak  to  protect  the  poorer  and 
more  helpless  classes  of  the  community  against  the  power  of  the  great 
nobles,  and  the  reasons  for  exercising  it  disappeared  when  the  common 
law  courts  became  fully  capable  of  controlUng  and  repressing  such 
acts  of  violence  and  outrage.  Accordingly,  it  is  now  the  rule  that 
where  acts  complained  of  are  violations  of  the  criminal  law,  courts 
of  equity  will  not  on  that  ground  alone  interfere  by  injunction  to 
prevent  their  commission,  as  they  will  not  exercise  their  powers  for 
the  purpose  of  enforcing  the  criminal  laws  by  restraining  criminal 
acts.**  Therefore  in  absence  of  proof  of  pecuniary  injury  to  the 
complainant  or  the  association,  an  injunction  vdll  not  issue  at  the 

18.  United  States  Standard  Voting  em,  116  Ky.  212,  75  S.  W.  261,  66 
Maeh.  Co.  v.  Hobson,  132  la.  38,  109  L.R.A.  280;  Underbill  v.  Mnrphy.  117 
N.  W.  458,  119  A.  S.  R.  539,  10  Ann.  Ky.  640,  78  S.  W.  482,  111  A.  S.  E. 
Cas.  972,  7  L.R.A.(N.S.)  512.  See  262,  4  Ann.  Cas.  780 ;  Respass  v.  Com., 
ELKcmONS,  vol.  9,  p.  1062,  as  to  vaUd-  131  Ky.  807, 115  S.  W.  1131,  21  L.R.A. 
ity  of  voting  machine  as  method  of  bal-  (N.S.)  836;  Y^elahn  v.  Ghintner,  167 
loting.  Mass.  92,  44  N.  E.  1077,  57  A.  S.  R. 

14.  In  re  Debs,  158  U.  S.  564,  15  S.  443,  35  L.R.A.  722;  Crighton  v.  Dah- 
Ct.  900,  39  U.  S.  (L.  ed.)  1092;  Daniels  mer,  70  Miss.  602, 13  So.  237,  35  A.  S. 
V.  Portland  Gold  Min.  Co.,  202  Fed.  R.  666  and  note,  21  L.R.A.  84;  State 
637,  121  C.  C.  A.  47,  45  L.R.A.(N.S.)  v.  Zachritz,  166  Mo.  307,  65  S.  W.  999, 
827;  Bnran  v.  Birmingham,  154  Ala.  89  A.  S.  R.  711  and  note;  State  v. 
447,  45  So.  922, 129  A.  S.  R.  63;  State  Canty,  207  Mo.  439,  105  S.  W.  1078, 
V.  Vaughan,  81  Ark.  117,  98  S.  W.  123  A.  S.  R.  393, 13  Ann.  Cas.  787,  15 
685, 118  A.  S.  R.  29, 11  Ann.  Cas.  277,  L.R.A.(N.S.)  747;  State  v.  Chicago, 
7  L.R.A.(N.S.)  899;  Lyric  Theater  v,  etc.,  E.  Co.,  88  Neb.  669,  130  N.  W. 
State,  98  Ark.  437,  136  S.  W.  174,  33  295,  34  L.R.A.(N.S.)  250;  Klein  v. 
L.R.A.(N.S.)  325;  People  v.  District  Livingston  Club,  177  Pa.  St.  224,  35 
Court,  26  Colo.  386,  58  Pac.  604,  46  Atl.  606,  55  A.  8.  R.  717,  34  L.R.A. 
L.R.A.  850;  Cope  v.  District  Fair  94;  Ex  parte  Allison,  48  Tex.  Crim. 
Ass'n,  99  111.  489,  39  Am.  Rep.  30;  634,  90  S.  W.  492, 13  Ann.  Cas.  684,  3 
People  V.  Prouty,  262  HI.  218,  104  N.  L.R.A.(N.S.)  622  and  note;  Meredith 
E.  387,  Ann.  Cas.  1915B  155,  51  L.R.A.  v.  Triple  Island  Gunning  Club,  113  Va. 
(N.S.)  1140  and  note;  State  v.  80,  73  S.  E.  721,  Ann.  Cas.  1913E  531. 
O'Leaiy,  155  Ind.  526,  58  N.  E.  703,  38  L.R.A.(N.S.)  286;  State  v.  EhrUch 
52  L.R.A.  299;  Campbell  v.  Jackman,  65  W.  Va.  700,  64  S.  E.  935,  23  LJI.A. 
140  la.  475,  118  N.  W.  755,  27  L.R.A.  (N.S.)  691. 
(N.S.)  288;  State  v.  Lindsay,  85  Kan.  " 
79, 116  Pac.  207,  35  LJl.A.(N.S.)  810; 
Neaf  v.  Pahner,  103  Ky.  496,  45  S.  W. 
606,  41  L.R.A.  219;  Com.  v.  McGov- 
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salt  of  a  stockholder  in  an  incorporated  fair  association,  to  restrain 
the  company  and  its  officers  from  permitting  gambling  on  the  grounds 
for  a  pecuniary  reward,**  nor  has  a  court  of  equity  jurisdiction  to 
include  in  a  divorce  decree,  an  injunction  against  remarriage  within 
a  specified  time,  which  is  by  statute  a  penal  offense,  so  that  violation 
of  it  can  be  punished  as  a  contempt.** 

79.  Crimiiuil  Acts  Affecting  Property  Rights. — The  rule  stated  in 

the  foregoing  paragraph  does  not  preclude  injunctive  relief  against  the 

coztuxLission  of  criminal  acts  in  any  case  where  the  act  sought  to  be 

enjoined,  will  operate  to  cause  an  irreparable  injury  to  property  or 

rights  of  a  pecuniary  nature.*'     The  rule  in  this  respect  so  far  as 

°^Q   may  be  gathered  from  the  decisions,  which  are  in  considerable 

^^ouflict,  is  that  equity  will  not  interfere  to  prevent  the  commission 

P*  criminal  acts,  if  the  injury  which  will  result  to  property  therefrom 

^   **iexely  a  consequence,  however  natural  and  inevitable,  of  such 

f*^*s  ;     but  if  the  acts,  although  criminal  in  the  sense  that  the  state 

S»?  ixnposed  a  penal^  for  their  commission,  are  primarily  and  essen- 

^^^y   an  injury  to  property,  preventive  relief  may  be  granted  within 

^/      s^me  limite  and  imder  the  same  conditions  as  where  the  element 

^^^Iminality  is  entirely  absent,  that  is,  an  injunction  will  not  issue 

^^s  the  damage  threatened  is  irreparable  and  the  evidence  clear 

^B^'^<   convincing.**     The  court,  in  such  case,  does  not  interfere  to 

■ytevent  the  commission  of  crime,  although  that  may  incidentally 

result,  but  it  exerts  its  force  to  prevent  individual  property  from 

16.  Cope  V.  District  Fair  Ass*!!,  09  4  Ann.  Cas.  780;  Y^^elahn  v.  Ountner, 

HI  489,  39  Am.  Bep.  30.  167  Mass.  92,  44  N.  E.  1077,  67  A.  S. 

16.  People  V.  Prouty,  262  111.  218,  E.  443,  35  L.E.A.  722;  Detroit  Realty 
104  N.  E.  387,  Ann.  Cas.  1915B  156,  51  Co.  v.  Bamett,  166  Mich.  385,  120  N. 
L.RA.(N.S.)  1140  and  note.  See  Di-  W.  804,  21  L.H.A.(N.S,)  585  and  note; 
VOECB  AND  Separation,  vol.  9,  p.  437,  Crigbton  v.  Dahmer,  70  Miss.  602,  13 
as  to  prohibition  against  remarriage.  So.  237,  35  A.  S.  R.  666  and  note,  21 

17.  In  re  Debs,  158  U.  S.  564,  15  S.  L.R.A.  84;  Hamilton-Brown  Shoe  Co. 
Ct  900,  39  D.  S.  (L,  ed.)  1092;  Bryan  v.  Saxey,  131  Mo.  212,  32  S.  W.  1106, 
▼.  Binningham,  154  Ala.  447,  45  So.  52  A.  S.  R.  622  and  note;  SUte  v.  Chi- 
922, 129  A.  S.  B.  63;  State  v.  Vanghan,  cago,  etc.,  R.  Co.,  88  Neb.  669,  130  N, 
81  Ark.  117,  98  S.  W.  685, 118  A.  S.  R.  W.  295,  34  L.R.A.(N.S.)  250;  HaU  v. 
29  and  note,  11  Ann.  Cas.  277,  7  L.R.A.  Dunn,  52  Ore.  475,  97  Pae.  811,  25 
(N.S.)  899;  People  v.  District  Court,  L.R.A.(N.S.)  193;  Klein  v.  Livingston 
26  Colo.  386,  58  Pac.  604,  46  L.R.A.  Club,  177  Pa.  St.  224,  35  AtL  606,  55 
850;  People  v.  Tool,  36  Colo.  225,  86  A.  S.  B.  717,  34  UlA.  94;  Ex  parte 
Pac.  224,  229,  231,  117  A.  S.  R.  198  Allison,  48  Tex.  Crim.  634,  90  S.  W. 
and  note,  6  L.R.A.(N.8.)  822;  Jones  v.  492,  13  Ann.  Cas.  684,  3  L.R.A.(N.S.) 
Van  Winkle  Gin,  etc.  Works,  131  Ga.  622  and  note;  State  v.  Ehrlick,  65  W. 
.T36, 82  S.  E.  236, 127  A,  S.  B.  235,  17  Va.  700,  64  S.  B.  935,  23  L.BA.(N.S.) 
L^A.(N.S.)  848;  Columbian  Athletic  691. 

Chb  v.  State,  143  Ind.  98,  40  N.  E.      Notes:  69  A.  8.  B.  134;  89  A.  S.  B. 

914,  52  A.  S.  R.  407,  28  LJl.A.  727;  714. 

Underiiill  v.  Muiphy,  117  Ky.  640,  78      18.  Note:  35  A.  S.  B.  67L 

S.  W.  482,  111  A.  S.  B.  262  and  note, 

377 


Digitized  by 


Google 


S  70 


INJUNCTIONS 


14  S.  C.  L. 


,    r\ 


deetniction,  and  ignores  entirely  the  criminal  feature  of  the  act.** 
The  fact  that  a  criminal  act,  which  is  a  continuing  injury  to  prop- 
erty or  business,  may  also  be  indictable  as  a  crime  does  not  deprive 
equity  of  its  right  to  enjoin  its  commission.*'  Thus,  where  a  private 
nuisance,  as,  for  instance,  a  saloon,  injurioiuly  affects  the  rights 
of  a  complainant,  in  a  manner  different  from  that  experienced  by 
the  public  in  general,  the  power  of  a  court  of  equity  to  grant  relief 
by  injunction  is  not  aiffected  by  the  fact  that  the  nuisance  complained 
of  is  also  a  breach  of  the  criminal  law.*  The  same  principle  applies 
and  the  court  will  issue  an  injunction  in  a  proper  case,  to  restrain 
persons  from  attempting,  by  threats,  violence  or  intimidation,  or 
other  unlawful  means,  to  prevent  any  person  from  engaging  in, 
remaining  in,  or  performing  the  business,  labor  or  duties  of  any 
lawful  enterprise  or  occupation,  although  the  acts  sought  to  be  re- 
strained, if  committed,  constitute  a  crime.*  Again,  a  suit  to  enjoin 
the  exercise  of  a  privilege,  under  a  license  fraudulently  obtained, 
until  such  license  may  be  canceled  is  within  the  jurisdiction  of  a 
court  of  equity,  although  the  statute  makes  the  exercise  of  such  privi- 
lege without  a  license  a  misdemeanor.  In  such  a  case  the  object 
of  the  action  is  to  cancel  the  license  so  obtained  and  the  restraint 
in  the  meantime,  of  the  exercise  of  privileges  thereunder  which  the 
license  permits  and  is  no  crime;  not  to  restrain  the  doing  of  such 
acts  without  a  license  which  the  statute  prohibits.*  In  granting  this 
relief  the  constitutional  right  of  trial  by  jury  is  not  infringed  on  the 
theory  that  disobedience  of  the  injunction  will  constitute  contempt 
which  may  be  punished  summarily.*  Therefore,  an  injunction  against 
strikers,  to  prevent  them  from  destroying  the  plaintiff's  business  and 
intimidating  his  employees  will  not  be  refused  on  the  ground  that 
the  acts  c«mplained  of  are  of  a  criminal  nature  and  that  to  punish 
them  as  contempts  amounts  to  an  assumption  of  criminal  jiunsdic- 
tion  without  the  intervention  of  a  jury.'     In  order,  however,  to 

19.  Jones  v.  Van  Winkle,  Gin,  etc,  691;  Detroit  Realty  Co.  v.  Bamett,  156 
Works,  131  Ga.  336,  62  S.  E.  236,  127  Mich.  385,  120  N.  W.  804,  21  L.R.A. 
A.  S.  R.  235, 17  L.R.A.(N.S.)  848.        (N.S.)    585.     See  also  iNTOXiCATiNa 

Note:  35  A.  S.  R.  673.  Liquobs;  Nuisances. 

o^"•onl^«^^o1^A^l^^o^°A^?f^"       2.  Jones  v.  Van  Winkle  Gin,  ete., 
Pac.  207,  35  L.R.A  (N^.)  810;  Vege-  Works,  131  Ga.  336,  62  S.  E.  236,  127 

'^10}7Tn.'l^r^!^otl  A^-R-236.17L.R.A.(N.S.)848.  See 

5^?,1b5'f  V'.%8:iSt's' R.?93  «  VSS?  «b^A"n%'i?  "*"  ''''  ^ 

and  note,  13  Ann.  Gas.  787  and  note,  ^-y'^^'^^^^-r-Jr-A  ,     ^.    o- 

15  L.R.A.(N.S.)  747  and  note.     See  „*•  ^^^tj-  1"°^',^  9°1°-  ^25,  86 

infra,  par.  80.  P««-  224,  229,  231,  117  A.  S.  R.  198, 

1.  Klein  v.  Livingston  Club,  177  Pa.  «  L.R.A.(N.S.)  822;  Underiull  v.  Mnr- 

St.  224,  35  AtL  606, 55  A.  S.  R.  717,  34  phj.  117  Ky.  640,  78  S.  W.  482,  Ul 

L.R.A.  94;  State  v.  Ehrlick,  65  W.  Va.  A.  S.  R.  262,  4  Ann.  Cas.  780, 
700,  64  S.  E.  935,  23  L.R.A.(N.S.)       6.  UndcrhiU   ▼.   Mnrphy,   117    Ky. 
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obtain  relief  by  injunction  against  the  commission  of  acts  of  a  crim- 
inal character,  on  the  grounds  of  injury  to  the  property  rights  of 
an  individual,  the  court  will  require  that  the  cpmplainant  clearly 
show  such  facts  and  circumstances  in  the  particular  case  as  will 
justify  the  court  in  granting  the  relief  desired.*  It  is  also  proper 
to  observe,  in  this  connection,  that,  in  some  cases,  authority  is  given 
to  municipal  corporations  to  invoke  the  power  of  a  court  of  equity 
^  restrain  violations  of  certain  ordinances,  on  the  theory  of  the 
j^adequacy  as  a  remedy  of  successive  actions  following  a  series  of 
Eolations.  In  such  a  case  a  constitutional  provision  that  the  right 
^  a  jury  trial  shall  remain  inviolate,  in  all  cases  in  which  it  has 
'>een  heretofore  used,  does  not  apply.'  * 

80.  Suits  by  State. — On  the  theory  that  equity  will  afford  pro- 
^ptiotx  by  enjoining  crime  when  rights  and  interests  are  injuriously 
,^®cted  thereby,  there  is  support  for  the  rule  that  the  state  may 
N^^^'Ain  a  criminal  act  when  its  interests  or  the  interests  of  those 
"HUed  to  its  protection  are  thus  affected.*    Therefore  the  state, 
^iviovigh  its  attorney-general,  may  apply  for  an  injunction  to  restrain 
th4  consummation  of  a  conspiracy  to  violate  the  election  laws  by 
padding  registration  lists,  permitting  repeating  and  falsifying  re- 
turns, and  the  court  in  granting  such  relief,  under  these  circum- 
stances is  not  exercising  a  political  rather  than  a  judicial  function.' 
SimUarly  a  railroad  company  may  be  enjoined  from  violating  an 
act  which  forbids  intoxication  and  the  drinking  of  intoxicating  liquors 
on  railroad  trains.*"    Also,  in  case  of  public  nuisances,  an  exception 
to  the  general  rule  seems  to  be  well  recognized,  it  being  held  that, 
though  such  a  nuisance  is  indictable,  yet  a  court  of  equity  may,  at 
the  instance  of  the  properly  constituted  public  authority,  issue  an 
injunction  as  giving  a  more  effectual  and  complete  relief  than  can 
be  afforded  in  a  court  of  law.    In  the  case  of  a  nuisance  of  this  char- 
acter it  is  also  held  that  the  fact  that  no  property  rights  are  involved 
is  not  material,  in  so  far  as  the  power  of  the  court  is  concerned,** 

640,  78  S.  W.  482.  Ill  A.  S,  R.  262,  Neb.  669,  130  N.  W.  295,  34  L.R.A. 
4  Ann.  Caa.  780.    See  Labor.  (N.S.)  250. 

6.  People  V.  District  Court,  26  Colo.  9.  People  v.  Tool,  35  Colo.  225,  86 
386,  58  Pac  604,  46  L.R.A.  850;  Pac.  224,  229,  231, 117  A.  S.  R.  19.S,  6 
People's  Gas  Co.  v.  Tyner,  131  Ind.  L.RA.(N.S.)  822.  As  to  the  rule  re- 
277,  31  N.  E.  59,  31  A.  S.  R.  433,  16  specting  political  rights,  see  supra,  par. 
LRA.  443.  76,  77. 

7.  Rochester  v.  Guthberlett,  211  N.  10.  State  v.  Chicago,  etc,  R.  Co.,  88 
Y.  309, 105  N.  E.  548,  Ann.  Gas.  1915C  Neb.  669,  130  N.  W.  295,  34  L.RA. 
483,  LJI.AJ915D  209.  (N.S.)  250. 

8.  People  V.  Tool,  35  Colo.  225,  86  11.  Columbian  Athletic  Club  v. 
Pac  224,  229,  231, 117  A.  S.  R.  198,  6  State,  143  Ind.  98,  40  N.  E.  914,  52  A. 
LJl.A.(N.S.)  822;  Com.  v.  McGovem,  S.  R.  407,  28  L3.A.  727;  Respass  v. 
U6  Ky.  212,  75  S.  W.  261,  66  L.R.A.  Com.,  131  Ky.  807, 115  S.  W.  1131,  21 
280:  State  t.  Chicago,  etc,  B.  Co.,  88  L.R.A.(N.S.)  836  and  note;  State  v. 
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though  it  seems  that  there  must  be  some  actual  annoyance  or  injury 
or  invasion  of  property  right,  either  to  the  public  or  to  individuals, 
to  justify  relief  by  injunction  instead  of  under  the  criminal  laws.** 
In  the  case  of  public  nuisances,  however,  a  distinction  is  made  in 
some  cases  between  those  which  arise  from  immoral,  illegal  or  per- 
nicious acts  of  men  which,  for  the  time  being,  create  a  nuisance 
which  is  indictable  under  the  criminal  laws  and  those  touching  civil 
property  rights  or  privileges  of  the  public  or  the  public  health  or 
any  other  similar  matter  over  which  equity  jurisdiction  exists,  the 
power  of  the  courts  to  issue  an  injunction  in  the  former  case  being 
denied  while  in  the  latter  it  is  admitted.*'  Thus  on  this  ground 
an  injunction  has  been  jefused  to  restrain  gambling,**  or  conducting 
public  amusements  in  violation  of  the  Sunday  laws.**  It  has  also 
been  held  that  a  state  is  not  obliged  to  remain  inactive  and  content 
itself  with  the  recovery  of  penalties  imposed  for  the  continued  prose- 
cution by  a  foreign  corporation  of  a  business  in.  violation  of  the 
pubUc  policy  of  the  state  but  may  obtain  relief  by  way  of  injunction 
against  the  acts  complained  of.** 

81.  Statutory  Authority  to  Enjoin. — Congress,  also,  by  virtue  of 
its  control  over  interstate  commerce  and  its  duty  to  protect  it  Las 
the  power  to  grant  a  remedy  by  injunction  for  violations  of  the  law 
in  regard  thereto  as  more  efficient  than  any  other  civil  remedy.*' 
It  is  also  competent  for  the  state,  within  the  constitutional  limits  of 
its  legislative  powers,  to  declare  any  act  criminal,  and  make  the  repe- 
tition or  continuance  thereof  a  public  nuisance,  so  as  to  enable  the 
courts,  on  conviction,  to  pronounce  judgments  of  abatement,  or  to 
vest  in  courts  of  equity  the  power  to  abate  them  by  injunction.** 

Marshall,  100  Miss.  626,  56  So.  792,  Va.  700,  64  S.  E.  936,  23  LJl.A.(N.S.) 

Ann.  Cas.  1914A  434  and  note;  State  691. 

V.  Canty,  207  Mo.  439, 105  S.  W.  1078,       13.  State  v.  Vaughan,  81  Ark.  117, 

123  A.  S.  R.  393  and  note,  13  Ann.  98  S.  W.  685, 118  A.  S.  R.  29, 11  Ann. 

Cas.  787  and  note,  15  L.R.A.(N.S.)   Cas.  277,  7  L.R.A.(N.S.)  899. 

747  and  note;   Ex  parte  Allison,  99       Note:  15  L.R.A.(N.S.)  747. 

Tex.  455,  90  S.  W.  870,  122  A.  S.  R.  '    14.  People  v.  District  Court,  26  Cola 

653  and  note,  2  LJt.A.(N.S.)   1111;  386,  58  Pac.  604,  46  L.RA.  850. 

Ex  parte  Allison,  48  Tex.  Crim.  634,       16.  Lyrie  Theater  v.  State,  98  Ark. 

90  S.  W.  492,  13  Ann.  Cas.  684,  3  437,  136  S.  W.  174,  33  L.R.A.(N.S.) 

L.R.A.(N.S.)  622;  State  v.  Ehrlick,  65  325.    And  see  Thxatkbs  and  Public 

W.  Ya.  700,  64  S.  E.  935,  23  I.iJt.A.  Resokts. 

(N.S.)  691  and  note.  16.  See  FORDQN  Cobporatioms,  vol. 

Notes:  35  A.  S.  R.  673;  118  A.  8.  R.  12,  p.  96. 
37.  17.  See  Couusrcx,  vol.  5,  p.  698. 

See  also  Nuisances.  18.  State  v.  Marshall,  100  Miss.  626, 

12.  State  V.  Yangban,  81  Ark.  117,  56  So.  792,  Ann.  Cas.  1914A  434  and 
98  S.  W.  686, 118  A.  S.  R.  29, 11  Ann.  note;  Ex  parte  Allison,  99  Tex.  465, 
Cas.  277,  7  L.R.A.(N.S.)  899;  State  90  S.  W.  870.  122  A.  S.  B.  853,  2 
V.  CLearv,  155  Ind.  526,  58  N.  E.  703,  L.R.A.(N.S.)  1111;  Ex  parte  Allison, 
62  L.R.A.  299;  State  v.  Ehrlick,  65  W.  48  Tex.  Crim.  634,  90  S.  W.  49^  13 
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Thus,  under  such  a  statute,  an  injunction  forbidding  a  person  from 
operating  a  gambling  house  may  be  issued,**  or  to  restrain  violations 
of  the  liquor  law,"  or  to  enjoin  a  public  nuisance.*  Acts  of  this 
character  are  within  the  constitutional  power  of  the  legislature  to 
pass ; '  in  fact  it  is  held,  in  regard  to  those  relating  to  public  nui- 
sances, that  they  are  no  more  than  legislative  declarations  of  an  exist- 
ing jurisdiction  and  are  not  necessary  to  enable  equity  courts  to 
grant  relief  in  such  cases,*  nor  is  such  an  act  objectionable  as  twice 
putting  a  person  in  jeopardy  for  the  same  offense,  on  the  theory 
that,  if  disobeyed,  defendant  might  be  punished  for  contempt  and 
also  for  the  commission  of  the  crime.*  Similarly  a  city  authorized 
by  statute  to  maintain  proceedings  to  enjoin  violations  of  its  penal 
or  other  ordinances  may  invoke  the  aid  of  a  court  of  equity  for  that 
purpose.' 

XI.  Contract  Eights 

In  Oeneral 

82.  General  Principles. — ^A  court  of  equity  will  endeavor,  to  the 
extent  of  its  powers,  to  bind  men's  consciences  so  far  as  they  can 
be  bound  to  a  true  and  literal  performance  of  their  agreements,  and 
will  not  suffer  them  to  depart  from  their  contracts  at  pleasure,  leav- 
ing the  party  with  whom  they  have  contracted  to  the  mere  chance 
of  any  damages  which  a  jury  may  give.*  It  will,  therefore,  in  a 
proper  case,  enjoin  the  breach  of  a  contract,'  notwithstanding  the 

Ann.  Cas.  684,  3  LJt.A.(N.S.)    622j  S.  W.  870,  122  A.  S.  B.  653,  2  L.R.A. 

State  V.  Ehrlick,  65  W.  Va.  700,  64  S.  (N.S.)  1111.  See  also  CEiMmAL  Law, 

E.  935,  23  L.E.A.{N,S.)  69L  vol.  8,  pp.  137-138. 

19.  Ex  parte  Allison,  99  Tex.  455, 90  5.  Rochester  v.  Gntberlett,  211  N. 
S.  W.  870,  122  A.  S.  R.  653  and  note,  T.  309, 105  N.  E.  548,  Ann.  Caa.  1915C 
2  LJl.A.(N.S.)   1111;  Ex  parte  Alii-  483,  L.R.A.1915D  209. 

son,  48  Tex.  Crim.  634,  90  S.  W.  492,  6.  Muncie  Natural  Gas  Co.  v.  Mun- 

13  Ann.  Cas.  684,  3  L.R.A.(N.S.)  622.  cie,  160  Ind.  97,  66  N.   E.  436,   60 

See  Gaming,  voL  12,  p.  704,  as  to  pros-  L.R.A.  822. 

ecutions  for  gambling  and  maintaining  7.  Franklin   Tel.    Co.   v.   Harrison, 

places  for  gambling.  145  U.  S.  469,  12  S.  Ct.  900,  36  U.  S. 

20.  State  v.  Marshall,  100  Miss.  626,  (L.  ed.)  776;  Board  of  Trade  v.  Chris- 
56  So.  792,  Ann.  Cas.  1914A  434.  And  tie  Grain,  etc.,  Co.,  198  U.  S.  236,  25 
see  iNTOxiCATiNa  Liquors.  S.  Ct.  637,  49  U.  S.  (L.  ed.)  1031; 

1.  Note:  23  L.R>A..(N.S.)  691.  And  Grogan  v.  Chaffee,  156  CaL  611,  105 
see  NrnsANCES.  Pac.  745,  27  L.R.A.(N.S.)  395;  Inter- 

2.  State  V.  Marshall,  100  Miss.  620,  Ocean  Pub.  Co.  v.  Associated  Press, 
66  So.  792,  Ann.  Cas.  1914A  434  and  184  111.  438,  56  N.  E.  822,  75  A.  S.  R. 
note.  184,   48   L.R.A.   568;    Southern    Fire 

8.  Note:  Ann.  Cas.  1914A  440.  Brick,  etc.,  Co.  v.  Garden  City  Sand 

4.  Sute  v.  Roby,  142  Ind.  168,  41  Co.,  223  HI.  616,  79  N.  E.  313,  7  Ann; 

N.  E.  145,  51  A.  S.  E.  174,  33  LJR.A.   Cas.  50,  9  L.R.A.(N.S.)  446;  Ferris  v. 

213;  Ex  parte  Allison,  99  Tex.  455,  90  American  Brewing  Co.,  155  Ind.  539, 
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fact  that  the  nature  of  the  contract  may  be  such  that  specific  per- 
formance could  not  be  enforced.*  Accordingly,  the  breach  of  a 
negative  covenant  in  a  contract  may  be  enjoined.*  In  the  exercise 
of  this  power  an  injunction  may  also  issue  to  prevent  the  breach  of 
a  firm  contract  by  an  individual  member,*"  or  to  restrain  a  news 
association,  from  refusing  to  furnish  news  to  one  of  its  members 
in  accordance  with  the  terms  of  a  contract,  where  the  only  ground 
for  refusal  is  the  violation  by  the  member  of  an  illegal  provision 
in  the  contract,  tending  to  create  a  monopoly,  that  he  would  not 
procure  news  from  antagonistic  agencies.**  An  injunction  may  also 
issue  to  prevent  the  transfer  of  property  in  violation  of  a  contract 
to  convey  it  to  the  plaintifiF.*'  Thus,  although  there  seems  to  be 
some  conflict  in  the  decision,**  the  weight  of  authority  seems  to 
support  the  rule  that  one  who  has  agreed  to  convey  property  to 
another  in  consideration  of  the  latter  furnishing  him  a  home  during 
his  life  may  be  enjoined  from  conveying  the  property,  and  interfer- 
ing with  the  possession  of  the  other  contracting  party  so  long  as  the 
latter  continues  to  perform,  or  is  ready  to  perform,  such  contract 
on  his  part.** 

58  N.  E.  701,  52  L.R.A.  305;  Muncie  Thomas,  33  W.  Va.  566,  11  8.  E.  37, 

Natural  Gas  Co.  v.  Muncie,  160  Ind.  25  A.  S.  R.  925. 

97,  66  N.  E.  436,  60  L.R.A.  822;  New-  Notes:  36  A.  S.  R.  349;  90  A.  S.  R. 

man  v.  French,  138  la.  482, 116  N.  W.  636;  6  L.R.A.  856. 

468,128  A.  S.R.  212, 18  L.R.A.(N.S.)  8.  MetropoUtan    Exhibition    Co.    v. 

218  and  note;  Beekman  v.  Marsters,  Ewing,  42  Fed.  198,  7  L.R.A.  381 ;  Pit- 

195  Mass.  205,  80  N.  E.  817,  11  Ann.  cock  v.  State,  91  Ark.  527,  121  S.  W. 

Cas.   332,   11  L.R.A.(N.S.)    201   and  742,  134  A.  S.  R.  88;  Welty  v.  Jacobs, 

note;  Peerless  Pattern  Co.  v.  Gauntlett  171  111.  624,  49  N.  E.  723,  40  L.R.A. 

Dry  Goods  Co.,  171  Mich.  158,  136  N.  98;  Fowler  Utilities  Co.  v.  Gray,  168 

W.  1113,  42  L.R.A.(N.S.)  843;  Jones  Ind.  1,  79  N.  E.  897, 120  A.  S.  R.  344, 

V.  Williams,  139  Mo.  1,  39  S.  W.  486,  7  L.R.A.(N.S.)   726;  American  Elec- 

40  S.  W.  353,  61  A.  S.  R.  436,  37  trical  Works  v.  Varley,  Duplex  Marget 

L.R.A.  682; -Standard  Fashion  Co.  v.  Co.,  26  R.  I.  295,  58  Atl.  977,  3  Ann. 

Siegel-Cooper  Co.,  157  N.  Y.  60,  51  N.  Cas.  975  and  note. 

E.  408,  68  A.  S.  R.  749,  43  L.R.A.  854;  Notes:  36  A.  S.  R.  349;  90  A.  S.  R. 

Harkinson's  Appeal,  78  Pa.  St.  196,  21  635;  6  L.R.A.  654. 

Am.  Rep.  9;  Wilkinson  v.  Colley,  164  9-  Metropolitan    Exhibition    Co.    v. 

Pa.St.  35,30Atl.  286,26L.R.A.  114;  E^ng.  ^„.^«"i;  }^^'  ^  ^•^"^-   ^81; 

Bald  Eagle  Valley  R.  Co.  v.  Nittany  !°"*^?™  J"™  5"'^.?«oHv.^^,-/v^^" 

Valley  R.  Co.,  171  Pa.  St.  284,  33  Atl.  ?,«'', Vo*^/*P^  ^*J;'  223  lU.  616,  79  N 

239,  50  A.  S.  R.  807,  29  Lil.A.  423;  t  p  a  jJoT^-fi^^'  ^"  ^^  °°^'  ^ 

American  Electrical  Works  v.  Varley  \'k   x,  ^     KaA    a   t>-  o^n 

n        I  \r  t.    r>  no    -a      t     nnt^      di  '■"■    MOte:   00  A.   O,  K.  o49. 

?t7  977111  C  J  9?5  IJl'J^.  "•  I^ter-Ocean  Pub.  Co.  v.  Associa- 
Atl.  977,  3  Ann.  Cas.  975  and  not«;  ^^  ^^^  ^^  m.  433  rj  jj.  E.  822, 
Wilkins  v.  Somerville,  80  Vt.  48,  66  75  ^  jg  r  134  48  Lit.A.  568. 
Atl.  893,  130  A.  S.  R.  906,  11  L.R  A.  12/  WUkins  v.'  Somerville,  80  Vt.  48. 
(N.S.)  1183;  Seattle  Electric  Co.  v.  66  AtL  893, 130  A.  S.  R.  906, 11 L JR Jl. 
Snoqualmie  Falls  Power  Co.,  40  Wash.    (N  S.)  1183 

380,  82  Pac.  713, 1  L.R.A.(N.S.)  1032       13.  Note:  18  L.R.A.(N.S.)  218. 
and   note;   Toledo    Tie,   etc,   Co.   v.      14.  Newman  v.  Franoh,  138  la.  482, 
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83.  Analogy  to  Specific  Performance. — The  jurisdiction  which  the 
court  thus  exercises  is  in  substance  the  same  as  where  its  jurisdiction 
is  involved  to  aid  a  complainant  by  a  decree  of  specific  performance, 
since  enjoining  the  breach  of  a  contract  operates  by  an  indirect  mode 
as  a  negative  enforcement  of  its  terms.**  Ordinarily,  therefore,  the 
court  is  guided  by  the  same  general  rules  in  determining  the  right 
of  a  complainant  to  an  injunction  as  control  in  cases  involving  an 
asserted  right  to  specific  performance.**  An  illustration  of  this  occurs 
where  specific  performance  will  be  refused  on  the  ground  that  to 
enforce  the  contract  by  this  means  would  involve  the  exercise  of 
special  skill,  judgment  and  discretion  requiring  personal  supervision 
and  oversight,  in  which,  case  an  application  for  relief  by  injunction 
will  also  be  denied.*'  On  the  principle,  also,  that  a  court  of  equity 
will  not  enforce  specific  performance  of  particular  stipulations  sep- 
arated from  the  rest  of  the  contract,  where  they  do  not  clearly  stand 
by  themselves,  unaffected  by  other  provisions  it  may  refuse  to  enjoin 
the  breach  of  a  contract.** 

84.  Essentials  to  Relief. — ^The  general  principle  by  reason  of 
which  a  litigant  ia  remitted  to  a  court  of  law  if  he  has  an  adequate 
and  efficient  remedy  in  that  tribunal,**  is  also  the  test  of  his  right 
to  an  injunction  restraining  the  breach  of  a  contract.  The  court 
must  be  satisfied  of  the  inadequacy  of  the  legal  remedy  before  it 
will  grant  the  desired  relief.*"  The  contract  in  question  must  not 
lack  mutuality,*  must  be  clearly  proved,  and  must  be  complete,  cer- 
tain and  unambiguous  in  all  of  its  terms,  so  that  the  rights  and  obli- 
gations of  the  parties  may  not  be  misunderstood  or  be  in  any  way 

116  N.  W.  468,  128  A.  S.  R.  212,  18      18.  Welty  v.  Jacobs,  171  lU.  624,  49 
LJl_&..(N.S.)  218  and  noto.  N.  E.  723,  40  L.R.A.  98. 

16.  Pitcock  V.  State,  91  Ark.  527,  19.  See  supra,  par.  44  et  seq. 
121  S.  W.  742,  134  A.  S.  R.  88;  Dills  20.  Javierre  v.  Central  Altagracia, 
▼.  Doebler,'  62  Conn.  366,  26  Atl.  398,  217  U.  S.  502,  30  S.  Ct.  598,  54  U.  S. 
36  A.  S.  R.  345  and  note,  20  LJt.A.  (L.  ed.)  859;  Metropolitan  Exhibition 
432;  Rock  Island,  ete.,  R.  Co.  v.  Dim-  Co.  v.  Ewing,  42  Fed.  198,  7  US. A. 
ick,  144  ni.  628,  32  N.  E.  291,  19  381;  Dills  v.  Doebler,  62  Conn.  366,  26 
L.R.A.  105;  Welty  v.  Jacobs,  171  111,  Atl.  398,  36  A.  S.  B.  345,  20  L.RA. 
624,  49  N.  E.  723,  40  L.R.A.  98;  Mun-  432;  Fowler  UtiUties  Co.  v.  Gray,  168 
eie  Natural  Gas  Co.  v.  Moncie,  160  Jn^,  i  79  n.  E.  897, 120  A.  S.  R.  344, 
Ind.  97,  66  N.  E.  436,  60  L.R  A   822.  7  LJl.A.(NS.)  726;  Hardy  v.  Allegan 

Notes:  90  A.  S.  B.  635;  140  A.  S.  circuit  Judge,  147  Mich.  594,  lllN. 

tfl   r.     I     TT*r«     n        n        i«o  W.  166,  118  A.  S.  R.  557,  10  L.R.A. 

16.  Fowler  Utihties  Co.  v.  Gray,  168  /»j  „  x  ^,7*  „„j  „„»„.  aikJ«.  n ;» 

Ind.  1,  79  N.  E.  897, 120  A.  S.  R.  344,  (.^-S^  474  and  note;  Albers  Commis- 

?T  R  A  ric  S  ^  72fi  ^°^  ^°-  ^-  Spencer,  205  Mo.  105,  103 

17\  BiomWg^*  Eugenotto  Const.  S-    W.   523,  U  L.R.A.(N.S.)    1003; 

Co.,  158  Ala.  323,  48  So,  60, 19  L.RA.  Smith  v.  Pettingill,  15  Vt.  82,  40  Am. 

(N.S.)  1175;  Standard  Fashion  Co.  v,  Dec  667. 

Siegel-Cooper  Co,  157  N.  Y.  60,  61       Notes:  90  A.  S.  R.  634;  6  L.RJl.  90. 
N.  E.  408,  68  A.  S.  B.  749,  43  L.BA.       1.  Welty  v.  Jacobs,  171  111.  624,  49 

854.  N.  £.  723,  40  L.BA.  98;  Fowler  Util- 
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vague  or  un certain*  It  seems  also  that  the  contract  must  be  one  on 
which  an  action  at  law  could  be  maintained.'  Whether  it  is  of  such 
a  character  may,  of  course,  be  more  easily  and  better  shown  by  the 
contract  itself  where  it  has  been  reduced  to  writing.  A  party,  how- 
ever, is  not  precluded  from  this  relief  by  the  fact  that  the  writing 
has  been  lost  or  destroyed  if  he  can  establish  its  terms  thereof  to 
the  satisfaction  of  the  court.*  The  contract  must  also  be  of  such  a 
character  that  the  plaintiff  may  be  regarded  as  coming  into  court 
with  clean  hands,  and  not  be  so  oppressive  as  to  render  it  unjust  to 
the  defendant  to  enforce  it.*  It  is,  likewise,  essential  that  the  breach, 
of  which  plaintiff  complains,  should  not  be  doubtful.*  So  an  injunc- 
tion restraining  the  breach  of  a  contract  will  be  refused  where  the 
injury  to  defendant  from  granting  it  would  exceed  the  injury  to 
plaintiff  from  its  denial,  if  the  terms  of  the  contract  are  not  free  from 
doubt,  and  the  right  to  enjoin  is  not  entirely  clear,  while  the  conse- 
quence of  its  breach  is  remote  or  problematical  or  speculative.' 

85.  Grounds  for  Refusing  Relief. — It  is  a  general  rule  that  a  con- 
tract which  is  contrary  to  public  policy  is  void  and  unenforceable.' 
It  therefore  follows  that  a  court  of  equity  will  not,  ordinarily,  extend 
its  aid  to  a  complainant  by  enjoining  a  breach  of  a  contract  thus 
tainted,'  as  for  instance,  in  the  case  of  a  stock-gambling  transaction.*' 
It  may,  however,  be  observed  that  this  rule  does  not  forbid  the  restrain- 
ing of  a  breach  of  a  contract  that  is  against  public  policy,  if  the 
interests  of  the  public  are  involved  and  would  be  served  by  the  issu- 
ance of  an  injunction  enjoining  a  breach.**     In  accordance  also, 

ities  Co.  V.  Gray,  168  Ind.  1,  79  N.  E.       6.  HarkinBon's  Appeal,  78  Pa.  St. 
897,  120  A.  S.  R.  344,  7  L.R.A.(N.S.)    196,  21  Am.  Rep.  9. 
726.  Note:  90  A.  S.  B.  634. 

Notes:  90  A.  S.  R.  636,  652;  6  .  And  see  supra,  par.  57,  as  to  antici- 
L.R.A.(N.S.)  1116.  pated  or  doubtful  injuries. 

2.  Metropolitan  Exhibition  Co.  v.  7.  Cleveland  v.  Martin,  218  HI.  73, 
Ewing,  42  Fed.  198,  7  L.R.A.  381;  75  N.  E.  772,  3  L.R.A.(N.S.)  629  and 
Roek  Island,  etc.,  R.  Co.  v.  Dimick,  144  note. 

111.  628,  32  N.  E.  291,  19  L.R.A.  105;  8.  See  Contracts,  voL  6,  p.  707  et 

Fowler  Utilities  Co.  v.  Gray,  168  Ind.  seq. 

1,  79  N.  E.  897,  120  A.  S.  R.  344,  7  9.  Jerome  v.  Bigelow,  66  111.  452, 16 

L.R.A.(N.S.)    726;   Hazard   v.   Hope  Am.  Rep.  597;  Clin  v.  Bate,  98  111.  53, 

Land   Co.,    (R.   I.)    69  Atl.   602,   18  38  Am.  Rep.  78;  Jackson  v.  Steams, 

L.R.A.(N.S.)  293.  48  Ore.  25, 84  Pac.  798, 5  L.R.A.(N.S.) 

3.  Note:  6  L.R.A.(N.S.)  1115.  390;  Pocahontas  Coke  Co.  v.  Powhatan 

4.  Rock  Island,  etc.,  B.  Co.  v.  Dim-  Coal,  etc.,  Co.,  60  W.  Va.  508,  56  S.  E. 
ick,  144  IlL  628,  32  N.  E.  291,  19  264, 116  A.  S.  R.  901,  9  Ann.  Cas.  667, 
L.R.A.  105.  See  also  Lost  Papers  and  10  L.BA.(N.S.)  268.  And  see  infra, 
Records.  par.  92  et  seq.;  as  to  contracts  in  re- 

5.  Metropolitan    Exhibition    Co.    v.  straint  of  trade. 

Ewing,  42  Fed.  198,  7  L.R.A.  381.  10.  Baxter  v.  Dcneen,  98  Md.  181,  57 
And  see  supra,  par.  56,  as  to  require-  Atl.  601,  1  Ann  Cas.  147,  64  L.R.A^ 
ment  generally  that  complainant  must  949. 

come  with  clean  hands.  11.  Seattle  Electric  Co.  v.  Snoqual' 
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with  the  principle  that  a  court  of  equity  never  lends  its  aid  in  further- 
ance of  injustice  or  oppression,  injunctions  will  not  lie  to  prevent 
a  breach  of  a  contract  when,  at  the  same  time,  an  action  is  pending 
for  such  breach,  as  the  party  is  entitled  to  but  one  oompeilsation  and 
it  is  presumed  that  the  action  at  law  will  furnish  that.^*  It  is  also 
an  established  rule  that  forfeitures  will  not  be  enforced  by  injunc- 
tion,*' nor,  as  a  general  rule,  will  an  injunction  be  granted  to  pr^ 
vent  the  violation  of  a  contract  when  it  appears  that  the  plaintiff  is 
himself  in  default.^^  Public  interests  and  welfare  may  also,  in  some 
cases,  have  an  influence  on  the  action  of  the  court 'in  its  determina- 
tion whether  relief  by  injunction  should  be  afforded.  Thus  the  court 
may  properly  refuse  to  enjoin  a  railroad  company  from  breaking  a 
covenant  as  to  running  trains  to  and  from  the  property  of  the  cove- 
nantee br  for  the  maintenance  of  a  spur  track,  depot  or  the  like, 
after  it  has,  for  the  public  welfare,  changed  its  route,  where  the  bur- 
den would  be  wholly  out  of  proportion  to  the  benefit  which  would 
accrue  to  the  covenantee."  Whether  the  waiving  of  a  specified  sum 
as  penalty  for  titte  breach  of  a  contract  necessarily  ousts  the  court 
of  jurisdiction  to  enjoin  a  breach  is  a  question  on  which  there  is  some 
conflict  in  the  decisions.  It  may  be  stated,  however,  as  the  prevail- 
ing rule  that  if  the  parties  to  a  contract  stipulate  for  the  payment 
of  a  specified  sum  in  case  of  its  breach,  and  such  sum  is  truly  liqui- 
dated damages,  equity  will  not  interfere  by  injunction  to  prevent 
such  breach,  though  the  party  guilty  thereof  is  insolvent,  but  will 
leave  the  party  to  his  remedy  at  law  for  damages  for  the  breach  of 
the  contract.** 

Contracts  of  Service 

86.  General  Principles  as  to  Breach  by  Employee. — The  courts  have 
shown  greater  reluctance  in  reference  to  enjoining  a  man  from  per- 
forming personal  service  or  labor  than  from  conducting  a  business.*' 
The  general  rule  in  respect  to  contracts  for  personal  service  seems 
to  be  that  for  a  breach  thereof  a  party  must  avail  himself  of  the 
remedy  afforded  at  law,"  and  that  it  will  not  be  specifically  enforced, 

mie  Falls  Power  Co.,  40  Wash.  380,  82  (N.S.)  307;  Whalen  t.  Baltimore,  etc., 
Pac.  713,  1  L.R.A.(N.S.)  1032  and  S.  Co.,  108  Md.  11,  69  Atl.  390, 129  A. 
BOtc.  S.  R.  423, 17  L.R.A.(N.S.)  130. 

12.  Bnrton  v.  Mardiall, 4  Gill  (Md.)  16.  Note:  90  A.  S.  R.  645.  And  see 
487, 45  An».  Dec.  171.  infra,  par.  97. 

13.  Crane  v.  Dwyer,  9  Mich.  350,  80  17.  Kinney  v.  Scarbrough  Co.,  138 
Am.  Dec  87;  Coe  v.  Columbus,  etc.,  R.  Ga.  77,  74  S.  E.  772,  40  LJIA.(N.S.) 
Co.,  10  Ohio  St.  372,  75  Am.  Dec.  518.  473. 

14.  Note:  90  A.  S.  R.  646.  18.  Simms  v.  Bnmette,  65  Fla.  702, 

15.  Taylor  v.  Florida  East  Coast  R.  46  So.  90,  127  A.  S.  R.  201,  15  Ann. 
Co.,  54  Fla.  635,  45  So.  574,  127  A.  S.  Cas.  690,  16  L.R.A.(N.S.)  389;  Gosa- 
R.  155,  14  Ann.  Cas.  472,  16  L.R.A.  ard  Co.  v.  Crosby,  132  la.  155, 109  N. 
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indireetly  by  an  injonotion  Festraining  the  nnplpyee  from  leaving 
1|he  service  of  his  employer,**  especially  where,  the  services  to  be 
rendered  are  not  of  an  individual  and  peculiar  character.^*  The 
nght  of  an  employee  engaged  to  perform  personal  services  to  leave 
that  service  rests  on  the  same  basis  as  the  right  of  his  employer:  to 
discharge  him  from  further  personal  service.  If  the  leaving  in  the 
one  case,  or  the  discharging  in  the  other,  is  in  violation  of  the  con- 
tract between  the  parties,  the  one  injured  by  the  breach  has  his 
action  for  damages,  and  a  court  of  equity  will  not,  indirectly  or  nega- 
tively, by  means  of  sin  injunction  restraining  the  violation  of  the 
contract,  compel  the  affirmative  performance  from  day  to  day,  or 
the  affirmative  acceptance  of  merely  personal  services.  Relief  of 
that  character  has  always  been  regarded  as  impracticable,*  for  if  the 
relation  of  employer  and  employee  is  to  be  of  value  or  profit  to  either, 
it  must  be  marked  by  some  degree  of  mutual  confidence  and  satisr 
faction.'  This  doctrine  has  been  applied  in  a  number  of  cases  involv- 
ing salesmen,  actors,  singers,  artists,  baseball  players,  and  the  like, 
and  the  reUef  prayed  for  has  been  denied  on  the  ground  that  the 
services  of  the  defendant  were  only  ordinary  and  easily  replaced, 
and  that  the  law  afforded  an  adequate  remedy  in  damages.*  But 
although  equity  will  not  ordinarily  attempt  to  enforce  contracts  which 
cannot  be  carried  out  by  the  machinery  of  a  court,  it  may  nevertheless 
practically  accomplish  the  same  end  by  enjoining  the  breach  of  a 
negative  promise;  and  this  will  be  done  whenever  the  contract  is 
one  of  which  the  court  would  decree  specific  performance  if  by  such 
decree  its  observance  by  the  party  refusing  to  perform  eould  be  prac- 
tically enforced.* 

87.  Amusement  Contracts;  Services  of  Unique  Character. — There 
has  been  considerable  dispute  with  reference  to  the  question  whether 
an  injunction  may  be  granted  to  restrain  a  theatrical  performer  from 

W.483,'6L.ILA.(N.S.)  1U5  and  note;  138  Ga.  77,  74  S.  E.  772,  40  L.R.A. 
Osius  V.  Hinohman,  150  Mich.  603, 114  (N.S.)  473;  Rosenstein  v.  Zentz,  118 
N.  W.  402,  16  L.R.A.(N.S.)  393.  Md.  564,  85  Atl.  675,  44  L.R.A.(N.S.)" 

Note:  90  A.  S.  R.  648.  63;  Osius  v.  Hinehman,  150  Mich.  603, 

19;  Wm.  Rogers  Mfg.  Co.  v.  Rogers,  114  N.  W.  402,  16  L.R.A.(N.S.)  393; 
58  Conn.  356,  20  Atl.  467,  18  A.  S.  R.   Cort  v.  Lassard,  18  Ore.  221,  22  Pac 
278,  7  L.R.A.  779;  Rosenstein  v.  Zentz,  1064, 17  A.  S.  R.  726,  6  L.B.A.  663. 
118  Md.  564., 85  Atl.  675,  44  L.R.A.    ,  Note:  90  A.  S.  B.  648. 
(N.S.)   63;  Taylor  Iron,  etc.,  Co.  v.      1.  Note:  90  A.  S.  R.  647. 
Nichols,  73  N.  J.  Eq.  684,  69  Atl.  186,      2.  H.  W.  Gosaawl  Co.  v.  Crosby,  132 
133  A.  S.  R.  753,  24  L.R.A.(N.S.)  933  la.  155, 109  N.  W,  483,  6  L.R.A.(N^.) 
and  note.  1115  and  note. 

Note:  90  A.  S.  R.  647.  3.  Note:  90  A.  S.  R.  647.    And  ae« 

20.  Roqnemore  v.  Mitchell,  167  Ala.  infra,  par.  87. 
475,  52  1^0.  423, 140  A.  S.  R.  52;  Wm.       4.  Metropoliten    Exhibition    Co.    t. 
Rogers  Mfg.  Co.  v.  Rogers,  58  Conn.  Ewing,  42  Fed.  198,  7  L.RA.  381;  Ex 
366,  20  Atl.  467,  18  A.  S.  R.  278,  7  parte  Warfield,  40  Tex.  Crim.  413,  59 
LJIJL.  T^r Kipuey  y.  Soarbrough  Co*,  S.  W.  933,  76  A.  S.  R.  724.  . . i    : 
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appearing  at  a  theater  other  than  that  at  wh^cj^.h^  ^as  agreed  to, p^-- 
form.'  The  prevaijiag  doctrine  is  thf^t'ii  h^  Ha8:agreed  npt  to  per- 
form elsewhere  during  the.  term  of  liis  contract,  ,aja'injuj:)ctioo  may, 
in  a  proper  case,  be  granted  restraining  hi^<  from  yiolating  hi^- cove- 
nant.* As  a  r^ult  of  the  Epglish  authoi^itiesi, .  howj$ver,  while  con- 
ceding that  specific  perforln^ce  of  ^ch  contracts  coul4.J^ot  he  en- 
forced, the  jurisdiction  seems  to  ,be  e^ta))ljsl^e4  that  relief  inay.  be 
granted  on  a  contract  for  such  Services,  eyen  though, it  contains  no 
negative  clause,  on  the  ground  that  a  contract  to  act  or  play  at  a 
particular  place  for  a  specified  time  neceps^ily  impli,es  a  prohibition 
against  performing  at  any  other  place  (dur"^g  that  period.  The 
American  courts,  while  they  recognize  the  existence  of  the  jurisdic- 
tion, have  exhibited  much  hesitancy  in  applying  it  to  such  enlarged 
uses,  and,  in  fact,  seem  generally  to  have  decline4  to  exerc^  it,' 
unless  the  services  are  unique  and  such  that  the  performer's  part 
cannot  Se  fulfilled.^  Even  the  question,  whether  a  court  of  equi^ 
will  apply  the  preventive  remedy  of  injunction  or  leave  the.  par- 
ties to  the  remedy  at  law  for  damages,  has  been  the  subject  of 
much  discussion.*  But,  although  it  is  8aid;that  courts  of  equity  will 
generally  decline  jurisdictioi}  to  decree  specific  performance  of  con- 
tracts for  personal  services  involving  the  exercise  of  special  skill,  judg- 
ment, and  discretion,  continuous  in  their  nature,  and  junuing  through 
an  indefinite  period;  and  that,  injunctions  to;  prevent  ;the  breach 
of  such  contracts  are  granted  with  great  caution^  even  though  the 
remedy  by  damages  at  law  may  be  inadequate;  ^^  yet  the  general  rule 
seems  to  be  that  where  a  contract  provides  for.  the  renditioti  of  per- 
sonal services  of  a  unique  or  extraordip^ry  character,  such  as,  in 
some  cases,  those  of  an  actor,  singer,  ball  pldiyer  and  the  like,  which 
involve  special  merit,  skill,  knowledge  or  ability,  so  that,-  in '  case 
of  default,  the  same  services  could  not  easily  be  obtained  from  others, 
nor  be  compensated  in  damages  at, law,  ^&  court  of  equity- is  warranted 
in  applying  its  preventive  remedy  by ,  injunction.*!     The  principle 

6.  Note:  Ann.  Caa  1914B  10.  9.  Cort  v.  Lassard,  1^8  Ore.  221,^2 

6.  Welty  v.  Jacobs,  171  111.  624,  49  Pac.  1054,  17  A.  S.  R.  726,  6  L.R.A. 
N.  E.  723,  40  L.R.A.  98;  Lumley  v.  653. 

Wagner,  1  De  G.  M.  &  Q.  604,  5  De  10."  TJoquemore  v.  Mitchell,'  167  Ala. 

G.  &  Sm.  485, 16  Jur.  871,  21  L.  J.  Ch.  475,  52  So.  423, 140  A.  8.  R.  52. 

898,  6  Eng.  Rul.  Cas.  652  and  note..  Note:  1«  A.  S.  R.  281i     

Note:  Ann.  Cas.  1914B  10.  11;  Roquemore  v.  JIitcl?ell,i  107  Ala. 

7.  H.  W.  Qossard  Co.  v.  Crosby,  132  475,  52  So.  423, 140  A.  S.  R.  52;  Wm. 
la.  155, 109  N.  W.  483,  6  L.RA.(N.S.j  Rogers.  JIfg.  Co.  v.  Rogers,  58  Conn. 
1115  and  note;  Burton  v.  Marshall,  4  356,  20  Atl.  467,  18  A..S.  R.'278;  7 
Gill  (Md.)  487,  45  Am.  Dec.  171;  Cort  LiR.A.  770 ;  Rosen^ein  v.  ,ZBHt;s,  J18 
▼.  Lassard,  18  Ore.  221,  22  Pac.  1054,  Md.  564,  85  Atl.  675,  44  L.R.A.(N.S.) 
17  A  S.  E:  726,  6  L.R.A.  653  and  63;  Taylor  •  Iron,  ^tc.,Clo.,v,  ^jchols, 
note.  73  N-.  JvEq.  ,684,  6?  A^^U  J86,  133  A, 

8.  Note:  Ann.  Cas.  1914B  11,      ■  S.  R.  753,  24  L.R.A.(N.S.)  &33;  Cprt 
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on  which  this  doctrine  rests,  is  that  contracts  for  such  services  are 
personal  and  peculiar,  because  of  their  special  merit  or  unique  char- 
acter, and  that  the  remedy  at  law  in  an  action  of  damages  for  their 
breach  is  inadequate.**  It  is  also  held  that  the  impossibility  of  obtain- 
ing equivalent  service  is  not  necessary  to  support  an  injunction  against 
breach  of  a  contract  to  render  personal  services  exclusively  to  plain- 
tiff; it  being  sufficient  if  no  certain  pectmiary  standard  exists  for  the 
measurement  of  the  damages.** 

88.  Employee  Agreeing  Not  to  Enter  Same  Business. — ^Where  a 
contract  of  employment  provides  for  the  rendition  of  services  for  a 
specified  period  and  that  the  employee  will  not  engage  in  the  same 
business  during  that  period,  the  right  of  the  employer  to  an  injunc- 
tion, in  aid  of  specific  performance,  is  regarded  as  governed  by  the 
rules  relating  to  the  specific  performance  of  contracts  for  personal 
services."  Some  courts  have  also  taken  the  position  that  contracts 
by  employees  not  to  engage  in  the  same  business  after  the  termina- 
tion of  the  employment  are  within  the  same  class  and  governed  by 
the  same  rules  as  agreements  for  the  performance  of  personal  serv- 
ices, and  that  consequently  unless  the  employee  has  special  skill,  or 
has  acquired  trade  secrets  from  the  employer,  or  the  like  so  that 
damages  in  an  action  at  law  furnish  inadequate  compensation,  an 
injunction  will  not  be  granted.*'  As  to  the  latter  class  of  negative 
covenants,  however,  the  case  according  to  a  majority  of  the  courts, 
is  governed  by  the  rules  relating  to  the  granting  of  injunctions  to 
restrain  the  breach  of  valid  contracts  in  restraint  of  trade,  and  not 
by  the  rules  relating  to  equitable  interference  by  injunction  to  restrain 
violations  of  restrictive  covenants  in  contracts  for  personal  services, 
and  the  general  rule  is  that  the  employer  will  be  granted  injunctive 
relief  to  restrain  a  breach  of  the  covenant.**  Thus  an  injunction  will 
lie  against  the  breach  of  a  valid  contract  by  one  who,  when  an  inex- 
perienced physician,  was  taken  into  the  office  of  an  experienced  prac- 
titioner and  paid  a  salary,  introduced  to  patients,  and  furnished  con- 
veyances for  the  performance  of  his  professional  duties,  agreeing  not 
to  engage  in  the  practice  of  his  profession  in  the  city  where  the  busi- 
ness was  located  for  a  reasonable  period  after  the  termination  of  his 
relation  with  the  other  party.*' 

V.  Laasard,  18  Ore.  221,  22  Pac.  1054,  joie,  202  Pa.  St.  210,  51  Atl.  973,  90 
17  A.  S.  R.  726,  6  L.R.A.  653;  Phila-  A.  S.  R.  627  and  note,  58  L.R.A.  227. 
delphia  Ball  Club  v.  Lajoie,  202  Pa.       14.  Note:  16  Ann.  Cas.  694. 
St.  210,  51  AtL  973,  90  A.  S.  B.  627       15.  Simins  v.  Burnette,  55  Fla.  702, 
and  note,  58  L.R.A.  227.  46  So.  90,  127  A.  S.  R.  201,  15  Ann. 

NoteB:  36  A.  S.  B.  349;  90  A.  S.  B.  Cas.  690  and  note,  16  L.R.A.(N.S.) 
648.  389;   Osius  v.   Hinchman,   150  Mieh. 

12.  Cort  V.  Laasard,  18  Ore.  221,  22  603,  114  N.  W.  402,  16  LJIA..(N.S.) 
Pac.  1054,  17  A.  S.  B.  726,  6  L.R.A.  393. 
653.  16.  Note:  15  Ann.  Cas.  694. 

IS.  Philadelphia  Bail  Club  v.  La-      17.  Fraudenthal  v.  Espey,  46  Colo. 
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89.  CondderatlDiu  Aifecting  Itigftt  to  Relief. — ^The  contra^  of 
employment  must,  to  be  enforceable,  be  entered  into  by  parties  com- 
petent to  contract,  and  if  the  employer  is  incompetent  for  any  reason, 
an  injunction  will  not  be  granted  at  the  suit  of  the  employer,  as 
•ny  proceedings  in  a  court  of  equity  to  enforce  such  a  contract  would 
be  fruitlees;  **  nor  will  a  contract  between  an  employer  and  employee 
which  is  lacking  in  mutuality  be  enforced  by  injunction.     It  must, 
in  general,  be  reasonable,  definite  and  certain  in  its  terms  and  capable 
of  enforcement.**    Thus  a  contract  for  the  performuiiee  of  personal 
Krvices  involving  the  exercise  of  special  skill,  judgment,  and  discre- 
tion, which  are  continuous  in  their  nature,  running  for  an  indefinite 
period  of  time,  will  not  be  specifically  enforced,  nor  the  breach  of  a 
negative  provision  not  to  render  similar  services  to  otiiers  restrained, 
where  the  contract  is  lacking  in  mutuality  of  obhgations.***    Nor  can 
&  contract  for  the  employment  of  a  theatrical  porformer  which 
contains,  no  provision  as  to  its  duration  be  made  the  basis  of  an 
action  for  damages  for  its  breach.*     A  contract,  however,  for  the 
employment  of  a  baseball  player  for  a  season,  giving  the  employer  a 
right  of  renewal  of  the  contract  for  three  succeeding  seasons  by  notice 
given  before  the  close  of  each  season,  and  providing  for  the  termina- 
tion of  the  contract  on  ten  days'  notice,  and  that  the  employee .  may 
be  enjoined  from  playing  with  another  during  the  continuance  of 
the  contract,  these  provisions  being  declared  part  of  the  considera- 
tion for  the  contract  to. pay  the  stipulated  salary,  is  not  wanting  in 
mutuality  of  remedy,  or  unreasonable  so  as  to  prevent  enjoining  the 
breach  of  the  contract,  it  having  been  in  part  performed,  and  the 
employer  being  desirous  of  its  continuance.'    The  maxim  that :    "He 
who  comes  into  equity  must  come  with  clean  hands,"  is  also  appli- 
cable in  the  case  of  contracts  between  employer  and  employee.'    Thus, 
where  a  contract  contains  a  reservation  to  an  employer  of  the  right 
to  the  employee's  services,  for  a  longer  specified  period  of  time,  relief 
by  injunction,  at  the  suit  of  one  who  has  induced  the  employee  to 
break  his  contract  and  enter  into  his  employ,  to  enjoin  a  breach  of 
the  latter  contract  has  been  refused,  even  though  the  reservation  could 

488,  102  Pao.  280,  26  LJIA.(N.8.)   see  snpra,  par.  87  as  to  theatrical  eon- 
961  and  note.  tracts. 

18.  Burton  V.  M8nha]L4  QiU  (Md.)  „J  i*'^***!?*"*  ^'^  ^^^^  '•  I*J<««t 
487,  45  Am.  Dec.  iT^  202  Pa.  St.  210,  51  AO.  973  90  A.  S. 

10   v«f-.  R  T  R  4  /N  H  \  iii«    Anj  B.  627  and  note,  58  LJRA.  227. 

19.  Note:  6L.R.A.(N.S.)  1116.  And  3  Weegbman  v.  Killifer,  215  Fed. 
see  Contracts,  voL  6  p.  643  et  seq.,  aa  287,  131  C.  C.  A.  658,  L.RJ^.1915A 
to  defimtencM  or  certain^  aa  a  pre-  ggo  and  note. 

nqmaite  to  the  vahdity  of  a  contract.      jj^^^.  g  l.b^.(n.s.)  II19. 

20.  Note:  31  L.R.A.(N.S.)  253.  And  see  supra,  par.  56  aa  to  appli- 
1.  Note:  Ann.  Cas.  1914B  11.    And  cation  of  this  maxim  generally. 
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npi  i^i^Y€>M|>eeii',  enforced  b^  an.  action  at!law.*  Similarly  a  covenant 
by  an  e'mpioyeo  hot  to  set  up  a  competing  business  at  the  terminjt- 
tion  oif.^^  contract  of  employment  is  germane  and  ancillary  to  the 
contract  of  service,  and  once  the  contract  of  service  is  rescinded  by 
the  ftttiployer,  the  covenant  falls  with  it.*  The  right  to  an  injunction 
may  also  be  excluded  by  a  stipulation  in  the  contract  of  servictie  fix- 
ing the  damages  for  breach  of  any  of  its  provisions.* 

90.  Breach  by  Emptoyer. — ^The  same  principle  controls  in  case 
of  a  breach  by  an  employer,  the  rule  being  that  an  injunction  will 
not  Ue  to  compel  him  to  refrain  from  breaking  his  contract  with  his 
employee  and  to  retain  the  latter  in  his  service  when  he  is  not  accept- 
able to  him  for  service  of  that  character,  as  a  court  of  equity  will  not 
by  means  of  ah  injunction  compel  the  affirmative  acceptance  by  the 
employer  of  the  personal  services  of  his  employee  from  day  to  day; 
besides  the  remedy  .of ,  the  employee  at  law  foi;  damages  is  adequate 
and  complete.':  Nor  will  an  injunction  be  granted  to  prevent  an 
employer  from  accepting  the  benefits  of  an  employees'  indemnity  act, 
on  the  ground  that  if  he  elects  to  be  bound  by  it  the  employees  would 
be  obliged  to  break  their  existing  contracts  or  lose  their  common  law 
remedies  for  their  employer's  torts  as  no  irreparable  injury  results 
and  there  is  an  adequate  remedy  at  law  for  any  injury  which  may 
come  to  the  employees  thereby.*  But  where  the  complainant  had  pur- 
chased an  interest  in  a  newspaper  corporation  and  entered  into  an 
agreement  with  it  by  which'  hie  was  to  have  the  sole  management  and 
control  for  a'terto  of  years,  tod  the  board  of  directors  threatened  to 
take,  from  hiin  such  management  and  control,  the  injury  thus  threat- 
en'ejd'iras.t'egarded  as  one  that  could  not  be  adequately  compensated 
by  an  a^ard  of  damages,  and  should  therefore,  be  Izeated  as  irrep- 
arable.' A  distinction,  however,  is  to  be  noted  between  this  situation 
and  that  presented'  by  an  ordinary  contract  of  employment  as  under 
thekfe  conditions  th6  right  given  by  the  contract  is  to  be  considered 
as  a' |)^operty  right,  in  the  nature  of  a  lease,  to  be  enjoyed  during 
the  term  specified.* 

;  '91. 'Third  Person  Indticing  Breaieh  by  Employee. — In  the  exercise 
of  th^  ju^diotion  ^osse^d'by  a  court  of  equity  to  protect  persons 
in  their  contract  rights  by  injunctive  process,**  strangers  to  a  con- 
tract for  personal  Services  may  be  restrained  from  either  inducing 

■'.'<•''■  ' 

4.  Weeghman  v.  KilUfer,  215  Fed.      7.  Note:  90  A.  8.  R.  651. 
289,  lai  C.  C.  A.  558,  L»R.A.1915A      8.  Borgnia  v.  Palk  Co.,  147  Wis. 
820  and  note.  .  827,  133  N.  W.  209,  37  LJl.A.(N.S.) 

6.  Note:  31  LJR.A.(N.S.)  254.  And  489. 
see  supra,  par.  88  as  to  agreen^ents' not  '   0.  Jones  v.  Williams,  139  Mo.  1,  39 
to  enter,  somei  business.'        .  S.  W.  488,  40  S.  W.  363,  61  A.  S.  B. 

6.. Note:  Ann,  Cas..  1914B  IL    See  436,. 37  liR-A.,  682. 
infra,  par.  97  as  ,tp  eS^ct  pf  pprovision   .    10.  ^^  aupra,  par.  82  et  seq. 
in  contract  £or  liquidated  damages.    >  - 
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a-breach  thereof  or  assisting  a  party  in  continuing  one  provided, 
of  course,  such  contract  is  not  umawful  as  creiating  a  monopoly,  or 
restricting  a  trade,  or  ia  not  otherwise  violatiTe  of  public  policy;  and 
provided,  too,  that  the  public  interest  does  n<^  intervene; "  and  in 
such  a  case  an  injunction  will  be  granted  though  the  tiiA  of  such 
third  person  was  not  done  through  spite  or  a  desire  to  injure,  but 
only  to  advance  his  self-interest.**  So  an  injunction  may  properly 
be  granted  restraining  the  defendant  from  using  either  coercion  or 
persuasion  in  order  to  bring  about  breaches  of  the  contracts  of  per- 
sonal service  existing  between  complainant  and  its  employees.*'  Thus, 
one  has  a  right  to  employ  persons  who  do  not  belong  to  a  labor  union, 
and  to  adopt  a  system  of  apprenticeship  which  excludes  his  appren- 
tices from  membership  in  such  a  union.  Hence,  if  any  person  with 
knowledge  that  the  employer  has  contracted  with  his  apprentices  not 
to  join  a  labor  union,  interferes  with  his  business  by  enticing  them 
to  violate  their  covenant  by  joining  a  labor  union,  the  act  is  unlawful 
and  may  be  enjoined,  where  it  threatens  irreparable  injury.** 

Contracts  in  Restraint  of  Trade 

92.  General  Principles. — ^A  contract  in  restraint  of  trade  which  is 
valid  may  be  enforced  in  equity  the  same  as  other  valid  contracts, 
and  in  a  proper  case  the  court  may  enjoin  a  violation  of  its  terms,*' 

11.  Kinney  v.  Scarbrongh  Co.,  138  Dec.  380  and  note;  Gonsumeis'  Oil  Go. 
Ga.  77,  74  S.  E.  772,  40  Lja.A.(N.S.)  v.  Nunnemaka,  142  Ind.  560,  41  N.  B. 
473;  Beekman  v.  Marsters,  195  Mass.  1048,  51  A.  S.  R.  193;  Pohlman  v. 
205,  80  N.  E.  817, 122  A.  S.  E.  232, 11  Dawson,  63  Kan.  471,  65  Pac.  689,  88 
Ann.  Cas.  332,  11  L.R.A.(N.S.)  201  A.  S.  K  249,  54  L.R.A.  913;  Stovall 
and  note;  Geoi^ge  Jonas  Glass  Co.  v.  v.  McCutchen,  107  Ky.  677,  54  8.  W. 
Glass  Bottle  Blowers'  Ass'n,  77  N.  J.  969,  92  A.  S.  R.  373,  47  L.R.A.  287; 
Eq.  219,  79  Atl.  262,  41  L.RA.(N.S.)  Gnerand  v.  Dandelet,  32  Md.  561,  3 
446;  PIoccus  v.  Smith,  199  Pa.  St.  128,  Am.  Rep.  164;  Poss  v.  Roby,  195  Mass. 
48  AtL  894,  85  A.  S.  R.  779,  54  L.R.A.  292,  81  N.  E.  199,  11  Ann.  Cas.  571, 
640.  10  L.R.A.(N.S.)  1200  and  note;  Hub- 
Note:  11  L.R.A.(N.S.)  201.  bard  v.  Miller,  27  Mich.  15,  15  Am. 
As  to  interference  with  contract  re-  Rep.  153 ;  Grow  v.  Seligman,  47  Mich. 

Istions  generally,   see   Intbrfehkncb.  607,  11  N.  W.  404,  41  Am.  Rep.  737; 

12.  Beekman  v.  Marsters,  195  Mass.  Timmerman  v.  Dever,  52  Mich.  34,  17 
205,  80  N.  E.  817, 122  A.  S.  R.  232, 11  N.  W.  230,  50  Am.  Rep.  240;  tip  River 
Ann.  Cas.  332,  11  LJt.A.{N.S.)  201  Ice  Co.  v.  Denier,  114  Mich.  296,  72 
and  note.  N.  W.  157,  68  A,  S.  R.  480;  Hardy  v. 

13.  George  Jonas  Glass  Co.  v.  Glass  Allegan  Circuit  Judge,  147  Mich.  594, 
Bottle  Blowers'  Ass'n,  77  N.  J.  Eq.  Ill  N.  W.  166,  118  A.  S.  R.  557,  10 
219,  79  Atl.  262,  d  LJl.A.(N.S.)  445.  LJl.A.(N.S.)  474;  Marvel  v.  Jonah,  83 

14.  Floceus  v.  Smith,  199  Pa.  St.  N.  J.  Eq.  295,  90  Atl.  1004,  L.R!A. 
128,  48  Atl.  894,  85  A.  S.  R.  779,  54  1915B  206;  Diamond  Watch  Co.  v. 
I1.R.A.  640.    And  see  Larob.  Roeber,  106  N.  Y.  473,  IS  N.  E.  419, 

16.  McCurry  v.  GKbsdn,  108  Ala.  451,  60  Am.  Rep.  464;  Central  New  York 
IB  Bo.  806.  54  Ai.  8-  a»177  and;  bote;  Telephone,  etc.,  Co.  v.  Avenllr  199  N. 
Beard  v.  Dennis,  6  Ind.  200,  63  Am.  Yw  328,  92  N.  E.  206,!  il3»  A.  S.;.B. 

1301 


Digitized  by 


Google 


§  92 


INJUNCTIONS 


14  B.  C.  L. 


'(•»' 


I 


the  relief  freqaenUy  being  granted  either  to  prevent  a  multiplicity 
of  actions,  w  a  repeated  and  reouiring  cause  of  action.**  The  ground 
of  jurisdiction  is  the  inadequacy  of  the  remedy  at  law,*'  because  of 
the  difiSculty,  not  to  say  impossU)ility,  of  computing  the  actual  dam- 
ages which  the  complaining  party  may  sustain  by  the  loss  of  busineaa 
he  might  otherwise  procure.**  Here,  as  in  other  cases  of  enjoinrag 
breaches  of  contract,**  the  decree  operates  by  an  indirect  mode  as 
a  negative  enforcement  of  the  agreement,**  the  terms  of  which  must 
be  satisfactorily  established  as  being  clear  and  unambiguous,*  and 
the  violation  clearly  shown."  It  has  been  held,  however,  that  a  party 
may  obtain  an  injunction  in  such  a  case,  even  though  the  defendant 
alleges  that  the  consideration  was  the  correlative  obligation  on  the 
part  of  the  plaintiff  to  employ  him  for  a  stipulated  period  and  that 
by  his  improper  discharge  he  has  been  released  from  his  obligation 
not  to  engage  in  a  competitive  business.*  It  has  also  been  held  that 
there  is  no  incompatibility  in  the  maintenance  of  a  suit  at  law  to 
recover  damages  already  sustained,  and  the  enforcement  at  the  same 
time,  by  injunction,  of  an  agreement  not  to  engage  in  the  same  busi- 
ness and  that  consequently  an  election  between  the  two  remedies, 
ought  not  to  be  required,  since  the  object  sought  in  each  is  not  the 
same,  and  the  remedy  in  neither  is  of  itself  sufficient.*  When  juris- 
diction is  invoked  for  this  purpose  it  is  not  indispensable  that  the 
covenantee  should  wait  until  the  covenantor  commits  a  breach  of 
the  contract  before  asking  for  this  relief.*    The  covenantee,  however, 


878,  32  L.B.A.<N.S.)  494;  Cowan  v. 
Pairbrother,  U8  N.  C.  406,  24  S.  E. 
212^  54  A.  S.  R.  733,  32  L.R.A.  829; 
Kramer  v.  Old,  U9  N.  C.  1,  26  S.  B. 
813,  56  A.  S.  R.  650,  34  L.R.A.  389; 
French  v.  Parker,  16  R.  I.  219, 14  Atl. 
870,  27  A.  S.  R.  733;  Oakdale  Mfg.  Co. 
V.  Garst,  18  B.  I.  484,  28  Atl.  973,  49 
A.  S.  R.  784  and  note,  23  L.R.A.  639. 

Notes:  36  A.  S.  R.  349;  90  A.  S.  R. 
637. 

See  CoNTKAOTS,  ToL  6,  p.  785  et  seq., 
as  to  construction  and  validity  of  con- 
tracts in  restraint  of  trade. 

16.  Stovall  V.  McCntehen,  107  Ky. 
577,  54  S.  W.  969,  92  A.  S.  R.  373,  47 
L.RJL.  287. 

17.  Hardy  v.  Allegan  Circuit  Judge, 
147  Mich.  594,  111  N.  W.  166,  118  A. 
S,  E.  657,  10  LJl~A..(N.S.)  474;  Mar- 
vd  ▼.  Jonah,  83  N.  J.  Eq.  295,  90  AtL 
1004,  LJLAJ515B  206;  Cowan  v. 
Fairbrother,  118  N.  C.  406,  24  S.  E. 


212,  84  A.  8.  R.  733  and  note,  32 
LJR.A.  829. 

Note:  90  A.  8.  R.  637. 

See  Bupra,  par.  43  et  seq.,  as  to  in- 
adequacy of  the  remedy  at  law. 

18.  MeCurry  t.  Qibson,  108  Ala. 
451,  18  So.  806,  54  A.  8.  R.  177. 

Note:  15  Ann.  Cas.  696. 

19.  See  supra,  par.  82  et  seq. 

20.  McCuny  v.  Gibson,  108  Ala. 
451,  18  So.  806,  54  A.  S.  R.  177;  Har- 
ris V.  Theus,  149  Ala.  133,  43  So.  131, 
123  A.  8.  R.  17, 10  L.R.A.(N.8;)  204. 

1.  HaU's  Appeal,  60  Pa.  St  458, 100 
Am.  Dec.  584.    See  supra,  par.  84. 

2.  Bowers  v.  Whittle,  63  N.  H.  147, 
66  Am.  Rep.  499;  HarMnson's  Appeal, 
78  Pa.  St.  196,  21  Am.  Rep.  9. 

S.  Eugene  Dietzgen  Co.  t.  Kokoaiky, 
113  La.  449,  37  So.  24,  66  LJt.A.  503. 

4.  Note:  16  Ann.  Gas.  698. 

5.  Harris  v.  Theus,  149  Ala.  133,  43 
So.  131,  123  A.  8.  B.  17,  10  L.R.A. 
(N.S.)  204. 
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may  permit  such  a  violation  of  the  contract  as  to  render  it  inequi- 
table on  the  ground  of  laches  that  the  injunction  should  be  granted.* 
93.  Contracts  Relating  to  Business  or  Trade. — One  of  the  most 
usual  instances,  where  the  jurisdiction  of  the  court  is  invoked  for  the 
purpose,  is  where  a  valid  agreement  is  entered  into,  by  which  the 
right  of  one  of  the  parties  to  engage  in  the  business  specified  in  the 
contract  is  restricted,  in  which  case,  the  agreement  being  valid,  an 
injunction  will  be  granted  on  a  proper  showing.'  In  view,  however, 
of  the  fact  that  if  the  complainant  were  not  engaged  in  business,  or 
interested  therein,  he  could  suffer  no  injury  by  a  resumption  of  busi- 
ness by  the  covenantor,  it  has  been  held  that  a  bill  filed  for  an  injunc- 
tion in  a  case  of  this  character  is  wholly  insufficient,  if  it  does  not 
show  that  the  complainant  was  himself,  when  the  injunction  was 
applied  for,  engaged  in  the  business  which  the  defendant  had  agreed 
not  to  carry  on.»  The  same  situation  exists  where  there  is  a  cove- 
nant on  the  part  of  a  publisher  not  to  publish  a  newspaper  it  being 
considered  in  the  same  light  as  a  contract  to  sell  a  particular  business, 
or  the  right  to  practice  a  profession  in  a  given  area,  and  courts  of 
equity  will  interpose  in  order  to  prevent  a  violation  of  the  agreement.* 
In  the  case,  also,  of  a  contract  between  merchants  to  close  their  place 
of  business  at  a  certain  hour  each  day,  the  restraint  of  trade  is  so  slight 
as  not  to  render  the  contract  illegal,  and  therefore,  a  breach  thereof 
may  be  enjoined  to  prevent  a  multiplicity  of  actions  or  a  repeated  and 
recurring  cause  of  action.**  A  similar  situation  exists  in  the  case  of 
contracts  conferring  exclusive  rights,  a  breach  of  which  may  be 
enjoined.**  A  retail  merchant  may,  also,  be  restrained  from  violating 
his  contract  not  to  sell  an  article  produced  by  a  secret  process  at  less 

6.  Note:  16  Ann.  Cas.  696.  Mfg.  Co.  ▼.  Guvt;  18  S.  L  484,  28 

7.  Harna  v.  Theos,  149  Ala.  133,  43  Atl.  973,  49  A.  S.  B.  784  and  note,  23 
So.  131,  123  A  S.  E.  17,  10  LJIA.  L.B.A.  639. 

<N.S.)  204;  Beard  v.  Dennis,  6  Ind.  Notes:  36  A.  8.  B.  349;  15  Ann. 
200,  63  Am.  Dec.  380  and  note;  Con-  Cas.  692. 

snmers'  Oil  Co.  v.  Nnnnemaker,  142       8.  MeCuny  ▼.  Gibson,  108  Ala.  451, 
Ind.  560,  41  N.  E.  1048,  51  A  S.  B.  18  So.  806,  54  A  S.  E.  177. 
193;    Pohlnum   t.    Dawson,   63   Kan.       9.  Cowan  v.  Fairbrother,  118  N.  C. 
471,  65  Pac.  689,  88  A.  S.  R.  249,  54  406,  24  S.  E.  21^  54  A  S.  B.  733,  32 
LJtJ^.  913;  Ouerand  v.  Dandelet,  32  LJI.A  829. 

Md.  561,  3  Am.  Rep.  164;  Hubbard  v.  10.  Stovall  v.  MoCutchen,  107  Ky. 
Miller,  27  Mich.  15,  15  Am.  Eep.  153;  577,  54  S.  W.  969,  92  A..  S.  E.  373, 
CJrow  V.  Seligman,  47  Mich.  607,  11  47  LJI.A.  287. 

N.  W.  404,  41  Am.  Rep.  737;  Baker  11.  Southern  Fire  Brick,  etc,  Co.  v. 
V.  Cordon,  86  N.  C.  136,  41  Am.  Rep.  Garden  City  Sand  Co.,  223  IlL  616,  79 
448;  Kramer  v.  Old,  119  N.  C.  1,  25  N.  E.  313,  7  Ann.  Cas.  50,  9  L.R.A. 
S.  E.  813,  56  A.  S.  B.  650,  34  L.R.A.  (N.S.)  446;  Standard  Fashion  Co.  v. 
389;  Morgan  v.  Perhamus,  36  Ohio  St.  Si^-Cooper  Co.,  157  N.  Y.  60,  51  N. 
617,  38  Am.  Bep.  607;  Monougahela  E.  408,  68  A  8.  B.  749,  43  Lit.A- 
Biver  Consol.  Coal,  etc.,  Co.  v.  Jutte,  854;  Peerless  Pattern  Co.  v.  Oaunt- 
210  Pa.  St.  288,  59  AtL  1088,  105  A  lett  Dry  Goods  Co.,  171  Mich.  158, 136 
S.  B.  812,  2  Ann.  Cas.  951;  Oakdale  N.  W.  1113,  42  L.BA.(N.8.)  843. 
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tilian  the:  price. fixed  by  the  manufacturer,  such  an  agreement  not 
being  void  as  in  restraint  of  trade.*' 

,  94.  Contracts  between,  Professional  Men. — Contracts  by  physicians 
or  surgeons  made  in  connection  with  the  sale  of  their  practice,  or 
with,  a  contract  for  employment  or  a  partnership  agreement,  not  to 
engage  in  the  practice  of  their  profession  after  such  sale  or  the  ter- 
mination of  the  employment  or  partnership  relation,  in  the  place 
where  such  practice  has  been  carried  on,  are  usually  held  to  be  valid, 
and  the  injured  party  under  ordinary  circumstances  is  held  entitled 
to  invoke  the  aid  of  equity  to  enjoin  a  breach  of  the  covenant.  Equi- 
table aid  is  given  on  the  ground  that  for  the  breach  of  such  a  cove- 
nant there  is  no  adequate  remedy  at  law,  since  the  breach  is  a  con- 
tinuing one,  and  damages  C9mmensurate  to  the  injury  are  not  usually 
recoverable."  Generally,  such  agreements  relating  to  the  sale  of  a 
practice  are  not  regarded  as  differing  in  any  material  degree,  so  far 
as  their  enforcement  is  concerned,  from  similar  agreements  between 
tradesmen.**  The  same  rule  would  unquestionably  f^ply  to  contracts 
of  this  nature  entered  into  by  other  professional  men,*'  as  for  instance 
by  dentists. *f  In.  this  class  of  cases  a  court  of  equity,  will  not,  as  a 
condition  to  issuing  injunctive  relief  inquire  into  the  sufficiency  of 
the  consideration ;  for  the  agreement,*^  nor  does  the  right  to  relief 
depend  on  the  extent  of  the  complainant's  injuries  which  may  result 
^rom,  the  violation  of  the  contract,  but  where  there, is  an  express  oove- 
ijiant  and  m  uncontroverted  iajury  from  a.  breach  of  it,  equity  will 
grant  an  injunction.  Thus  the  fact  that  the  promisee  has  so  large 
a  practice,  as  itobe  unable  to  take  care  of  it  without  the.  aid  of  assist- 
ance presents  no  ground  for  refusing  equitable  aid  by  way  of  injunc- 
tion, for  he  is  entitled  to  all  the  emoluments  of  his  practice,  and  to 
be  protected  therein  igainst  loss  through  illegal  citapetitioii.** 

95.  Illegality  as  Affecting  Right  to  ]^ellef. — ^Where  an  agreement 
in  restraint  of  trade  is  yoid  on  the  grouiid  of  public  policy,  the  court 
will  not,  of  course,  afford  such  relief.**    But  where  a  part  only  of  the 

12.  Qrpgan  v.  Chaffee,  156  Cal.  611,       14.  Note:  L.B.A.1915B  211. 
105  Pac.  745,  27  L.R.A.(N.S.)  395.  15.  Note:  90  A.  S.  R.  640. 

13.  McCurry  v.  Gibson,  108  Ala.  16.  Cook  v.  Johnson,  47  Conn.  175, 
451,  18  So.  806,  54  A.  S.  R.  177  and  36  Am.  Rep.  64;  Foss  v.  Roby,  195 
note;  Cook  v.  Johnson,  47  Conn.  175,  Mass.  292,  81  N.  B.  199,  11  Ann.  Cas. 
36  Am.  RepN  64;  Angier  v.  Webber,  14  571, 10  L.R.A.(N.S.)  1200  and  note. 
Allen  (Mass.)  211,  92  Am.  Dec.  748;  17.  Note:  L3.A.1915B  210. 
Timmierman  v.  Dever,  52  Mich.  34,  17  18.  Marvel  v.  Jonah,  83  N.  J.  Eq. 
N.  W.  230,  50  Am.  Rep.  240;  French  295,  90  Atl.  1004,  L.R.AJ915B  206 
T.  PaAer,  16  B.  I.  219, 14  Atl.  870,  27  and  note. 

A.  6.  R.  733.  19.  Trist  V.  Child,  21  WaU.  441,  22 

Notes:    90   A.    S.   R.    639;   L.R.A.  U.  S.   (L.  ed.)    623;  Merchants'  Ad- 

1915B  206;  15  Ann.  Cas.  692;  Sign  Co.  v.  Sterling^  124  Cal.  429,  57 

See  CONTBACTS,  vol.  6,  p.  804,  as  to  Pac.  468,  71  A.  S.  E.  94  and  note,  46 

validity  of  such  eontrhcts.  L.R.A.  142;  Kinney  V.  Searbrough  Co, 
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contract  is  against  public  policy,  and  that  part  can  be  severed  .from 
that  which  is  legal,  while  the  court  will  not  restrain  a  party  from  vio- 
lating the  void  part  it  may  enjoin  a  breach  of  that  whiqh  is.vajid.'* 
The  enforcement  of  a  -valid  contract  not  to  engage  in  business  in 
competition  with  the  other  contracting  pajrty  cannot  be  prevented 
on  liie  ground  that  such  party  is  an  illegal  trust  or  monopoly.* 

96.  Parties  to  or  against  Whom  Relief  Afforded. — ^The  ri^ht  to 
relief  in  this  class  of  cases  is  not  necessarily  restricted  to  the  immedi- 
ate and  original  parties  to  the  agreement,  but  it  seems  that  the  remedy 
may  in  a  proper  case  be  enforced  by  an  assignee  of,  or  a  purchaser 
from,  one  of  the  parties,*  or  against  such  a  person,  with  notice.^  The 
court,  may,  also,  where  the  contract  is  valid,  not  only  enjoin  the 
party  complained  of  from  violating  its  terms  but  may  also  restrain 
him  from  en^loying  or  combining  with  others  to  accomplish  the 
same  result.*  The  prohibition  in  such  a  case  must  be  limited  to 
those  who  are  parties  to  the  contract.  Thus,  if  several  persons  engaged 
in  business,  at  a  certain  place,  sell  it,  and  agree  not  to  engage  in  the 
same  business,  at  that  place,  but  subsequently  join  with  other  persoits 
in  forming  a  corporation  to  engage  in  such  business,  at  the  place 
named,  it  is  only  the  prohibited  parties  to  the  original  contract  who 
will  be  enjoined  from  engaging  in,  or  from  taking  stoc^  in,  or  assist: 
ing  in,  the  organization  of  such  corporation.*  It  is  held,,  however, 
that  a  woman,  who  enters  into  a  design  with  her  husband  to  avoid. his 
contract  not  to  engage  in  a  certain  business  by  permitting  him  to 
do  so  under  her  name  is  a  proper  party  to  a  bill  to  enjoin  .hint'/rona 

so  doing.*  *  '' 

■     .  •■      ■.  1    •  •  •  '.     ■■      "■-■.  n  ■  :■ 

138  Ga.  77,  74  S.  E.  772,  40  L.R.A.*  1.  Harrison  v.  Glucose-  S\igir  He- 
{N.S.)  473;  Consumers'  OH  Co.  v.flmng  C04  U6  Fed.  304,  58  C.!a  A. 
Nnnnemaker,  142  Ind.  -560,  41  N.  E.  484,  58  L.Rji.;  915.  ;   . . 

1048,  51  A.  S.  B.  193:  Taylor  Iron.  2.  Diamopd  Jtf^tch  Co.  v.  Eqebei;, 
etc.,  Co.  V.  Nichols,  73  N.  J.  Eq.  684,  106  N.  Y.  473,  13  N.  E.  4l9,,6ff  Am. 
69  Atl.  186,  133  A.  S.  E:  753,  24  R«p.  484;  Cttwto  v.  Ffti*brotbbr,  118 
L.B-A..(N.S.)  933  and  note;  Herres-  N.  C.  406,  24  S.  E.  212,  54  Aj;S.  R. 
hoff  V.  Boutineau,  17  R.  I.  3,  19  Atl.  ,733, 32  L.R.4..  829.  ,  ..       .. 

712,  33  A.  S.  R.  850,  8  L.R.A.  469;  3.  Southern  Fire  Brick,  etc.,Cb.  v. 
Carroll  v.  Giles,  30  S.  C.  418,  9  S.  E.  Garden  City  Sand  Co.,  223  111.  616,  79 
422,  4  LJI.A.  154.  N.  E'  313^  7  Ana.  Cas.  50,'  9  ti.R.A. 

Note:  16  Ii.R.A.(N.S.)  389.  (N.S.)  446;  '  '' 

An  to  contracts  against  public  poli-  >4.'  GueTaI^d  v.  Dandlet,  32  Md.  561, 
ey,  see  also  supra,  par.  85.  And  as  to  3  Am.  Rep.  164;  Kramer  v.  Old,  119 
such  contracts  generally,  see  Cow-  N.  C.  1,  25  S.  E.  813,  66  A.  S.  K.  650, 
TRACTS,  vol.  6,  p.  707  et  se^.         .  34  L.H.A.  389.  ',1 

a).  Central  New  York  Telephone,  5.  Kramer  v.  Old,  119  N.  C."  1,  26 
etc.,  Co.  V.  Aveiill,  199  N.  Y.  128,  92  S.  E.  «13,  6?  AvS,  I^  650  an^}  ijote,  34 
N.  E.  206, 139  A.  S.  R.  878,  32  L.R.A.  L.R.A.  3g9.  :  „.  ;  ••  \  ;  ; 
(N.S.)  494;  Monoogahela  Riv«  Con-  6.  .E^ar^  y.,Theu3,  149  Ala.;  f  33,  43 
BoL  Coal,  etc,  Co,,  v,  Jutte,  210  Pa.  So,  131,  123  A.  S-; R-  1'^  1^  I+B.A. 
St.  288,  59  Atl.  1088, 105  A.  S.R.  812,    (N.B,)  264.    *     ' •    , 
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97.  Effect  of  Provision  as  to  Liquidated  Damages. — ^Where  an  agree- 
ment is  in  the  alternative,  to  do  one  of  two  acts,  the  obligor  having 
his  election  to  do  either,  but  to  pay  a  sum  of  money  in  the  event  he 
does  one  and  not  the  other,  the  sum  named  will  be  regarded  as 
liquidated  damages,^  and  a  court  of  equity  will  not  enjoin  a  party 
from  making  an  election  thereunder,  but  the  other  party,  having 
contracted  to  take  damages,  must  seek  his  remedy  in  a  court  of 
law.*  Cases  which  hold  to  this  effect  proceed  on  the  theory  that  it 
is  competent  for  the  parties  to  a  covenant  to  agree  that  a  fixed  sum 
shall  be  paid  in  case  of  a  breach  by  the  party  in  default  and  that 
this  should  be  the  exclusive  remedy,  the  intention  being  apparent 
that  the  payment  of  the  penalty  should  be  the  price  of  nonper- 
formance and  accepted  by  the  covenantee  in  lieu  thereof.*  But 
where  a  contract  designates  a  certain  sum  as  a  penalty  and  it  appears 
to  be  such,  it  seems  that  a  court  of  equity  may  enjoin  a  breach  of 
the  agreement.*'  And,  though  a  contract  may  provide  for  a  sum 
named  as  liquidated  damages,  yet  it  is  the  intention  of  the  parties 
which  controls  and  not  necessarily  the  name  used,  whether  "liqui- 
dated damages,"  "penalty,"  or  "forfeiture,"  in  designating  the  sum 
mentioned,**  although  the  language  used  may,  in  many  cases,  have 
an  important  influence.**  If  it  should  appear  that  the  performance 
of  the  covenant  was  intended,  and  not  merely  the  payment  of  dam- 
ages in  case  of  a  breach,  the  covenant  may  be  enforced  by  injimc- 
tion.*'  It  is  also  held  that,  where  a  judgment  for  damages  would 
be  worthless,  the  fact  that  the  contract  provides  for  liquidated  dam- 
ages is  immaterial,  as  the  right  to  recover  such  a  judgment  is  not 
an  adequate  remedy  for  a  su)bstantial  injury.**  But  where  the  prom- 
isee in  an  agreement  of  this  character  sues  on  the  agreement  and 
recovers  judgment  for  the  amount  stipulated  as  liquidated  damages, 
after  this  judgment  has  been  discharged  through  bankruptcy  pro- 
ceedings of  the  promisor,  the  former  is  then  held  to  be  precluded 
from  a  recourse  to  equity  for  an  injimction  to  restrain  the  breach.*' 

7.  See  Dauaoxs,  voL  8,  p.  572.  And  see  Dauaoks,  vol.  8,  p.  560. 

8.  Dills  V.  Doebler.  62  Conn.  366,  26      12.  Note:  10  LJl.A.(N.S.)  204. 
Ati.  398,  36  A.  S.  R.  345,  20  L.BA.      IS.  MeCurry   v.   Gibson,  108   Ala. 
432.  451, 18So.  806,  54  A.  S.  E.177;  Hap- 

9.  Diamond  Match  Co.  v.  Roeber,  ria  ▼.  Theos,  149  Ala.  133,  43  So.  131, 
106  N.  T.  473,  13  N.  E.  419,  60  Am.  123  A.  S.  E.  17,  10  LJIA.(N.S.)  204 
R^.  464.  and  note;  Diamond  Match  Co.  v.  Eoe- 

10.  Wilkinson  v.  Colley,  164  Pa.  St.  ber,  106  N,  T.  473,  13  N.  E.  419,  60 
35,  30  Atl.  286,  26  LJI.A.  114.  Am.  Rep.  464. 

11.  Diamond  Match  Co.  v.  Roeber,      Note:  15  Ann.  Cas.  697. 
106  N.  Y.  473,  13  N.  E.  419,  60  Am.      14.  Note:  15  Ann.  Cas.  698. 
Rep.  464.  15.  Note:  L.R.A.1915B  210. 

Note:  15  Ann.  Cas.  697. 
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Restrictive  Covenant 

98.  General  Principles. — ^Restrictive  covenants  imposed  on  the  pur- 
chaser of  land  respecting  its  use  have  been  divided,  with  reference 
to  their  purpose,  as  follows:  (1)  where  the  covenant  is  entered  into 
simply  for  the  vendor's  benefit;  (2)  where  the  covenant  is  for  the 
benefit  of  the  vendor  in  his  capacity  of  owner  of  a  particular  prop- 
erty; (3)  where  the  covenant  is  for  the  benefit  of  the  vendor  in  so 
far  as  he  reserves  unsold  property,  and  also  for  the  benefit  of  other 
purchasers  as  part  of  what  is  called  a  building  scheme.  In  respect 
of  the  latter  class,  as  to  which  it  is  readily  apparent  that  a  change 
in  the  locality  which  would  render  impossible  the  accomplishment 
of  the  end  aimed  at  might  not  furnish  a  valid  reason  for  declining 
to  enforce  an  identical  restriction  imposed  for  the  benefit  of  the 
grantor  personally  or  of  his  remainin  ;>roperty,**  the  general  rule 
seems  to  be  that  where  they  are  not  euntrary  to  public  policy  or 
otherwise  illegal,  a  court  of  equity  wiU  enforce  them  by  injunction  *' 
either  against  the  vendee  or  his  grantee  with  notice,*'  in  a  proceeding 
for  this  purpose  not  only  by  the  grantor  but  by  another  purchaser 
from  the  same  grantor/*  or  by  a  mortgagee  or  by  him  and  the  mort- 
gagor jointiy.***  Thus  il  is  also  held  that  if  one  who  has  agreed  not 
to  erect  a  certain  kind  of  building  in  a  designated  neighborhood 
afterwards  purchases  land  in  that  neighborhood,  such  land  in  his 
htmds  becomes  restricted  and  limited  in  its  uses  by  that  agreement, 
and  remains  subject  to  such  restrictions  and  limitations  in  the  hands 
of  a  purchaser  from  him  with  notice  of  the  agreement.*  In  order 
to  obtain  this  relief  it  is  not  necessary  that  the  language  of  the  deed 
should  show  that  restrictive  covenants  therein  were  inserted  for  the 
benefit  of  the  remaining  land  of  the  grantor,  provided  the  intention 

16.  Note:  28  L.R.A.(N.S.)   707.  Notes:  21  A.  S.  R.  486;  90  A.  S.  R. 

17.  Ewertsen    v.    Gerstenberg,    186   640;  37  LJl_A..(N.S.)  626. 

111.  344,  57  N.  E.  1051,  51  L.R.A.  310;       See  Covenants,  vol.  7,  p.  1114. 
Sntton  V.  Head,  86  Ky.  156,  5  S.  W.  »    18.  Ewertsen    v.    Gerstenberg,    186 
410,  9  A.  S.  R.  274  and  note;  Jackson  111.  344,  57  N.  E.  1051,  61  L.R.A.  310; 
V.  Stevenson,  156  Mass.  496,  31  N.  E.  Middletown  v.  Newport  Hospital,  16 
691,  32  A.  S.  R.  476  and  note;  River-  R.  I.  319, 16  Atl.  800, 1  L.R.A.  191. 
bank  Imp.  Co.  v.  Bancroft,  209  Mass.       Note :  90  A.  S.  R.  640. 
217,  05  N.  E.  216,  Ann.  Cas.  1912B       19.  Jackson  v.  Stevenson,  156  Mass. 
450,  34  L.R.A.(N.S.)   730  and  note;  496,  31  N.  E.  691,  32  A.  S.  R.  476  and 
Fortesqne  v.  CarroU,  76  N.  J.  Eq.  683,  note;  Ball  v.  MiUiken,  81  R.  I.  36,  76 
75  Aa923,  Ann.  Ca8.1912A79;Lan-  AU.    789,    Ann.    Cas.    1912B    30,    37 
dell  V.  Hamilton,  175  Pa.  St.  327,  34  L.Rj^.(N.S.)  623  and  note. 
AtL  663,  34  L.R.A.  227;  Middletown       20.  Stewart    v.     Finkelstone,     206 
T.  Newport  Hospital,  16  R.  I.  319,  15  Mass.  28,  92  N.  E.  37,  188  A.  8.  R. 
Ati.  800,  1  L.R.A.  191;  Ball  v.  Milli-  370  and  note,  28  L.RJL.(N.S.)  634. 
ken,  31  R.  I.  36,  76  AU.  780,  Ann.       1.  Lewis  v.  Qolhier,  129  N.  T.  227, 
Cas.  1912B  30,  37  L.R.A.(N.S.)  623.     29  N.  E.  81,  26  A.  8.  B.  516  and  note. 
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to  benefit  such  land  appears  from  all  the  surrounding  circumstances;  • 
nor  does  it  avail  a  defendant  that  such  restrictions  were  not  reserved 
in  the  deed  to  him,  where  it  appears  that  he  had  notice  of  their 
existence,  in  the  original  plat  of  lands,  which  was  referred  to  and 
made  a  part  of  a  deed  in  the  chain  of  title  and  has  been  constantly 
recognized  by  the  different  lot  owners  as  a  common  source  of  title.* 
A  restrictive  covenant  must,  however,  not  be  vague  or  uncertain ;  and 
the  complainant's  right  to  insist  on  the  covenant  and  to  invoke  the 
injunctive  power  of  the  court  must  be  clear  and  satisfactory.*  On 
the  pth'er  hand,  it  is  not  regarded  as  necessary  in  a  proceeding  to 
enjoin  a  violation  of  a  restrictive  covenant  that  there  should  be  a 
showing  of  actual  damages,  or  that  irreparable  injury  will  result 
from  a  continued  violation  of  the  restrictive  clause,'  the  right  to 
the  relief  being  based  on  the  disregard  of  a  duty  which  the  com- 
plainant was  entitled  to  hiave  observed*  It  seems  also  that  a  restric- 
tive covenant  of  this  nature  may  be  enforced,  whether  the  restriction 
is  impased  on  land  conveyed  or  on  land  retained  by  the  grantor;  and 
that,  in  the  latter  case,  it  may  be  enforced  either  against  him  or 
persons  claiming  uinder  him  with  notice.' 

99.  Nature  of  Restrictions;  Mandatory  Injunctioii. — ^Restrictive 
covMiants,  which  may  be  eniForced^  by  injunction  have  reference 
either  to  the  use  of  the  premises,  as  for  instance  where  the  deed  is 
conditioned  against  the  carrying  on  of  a  nozious  trade  of  business 
thereon,*  specific  reference  being  frequently  made  to  the  traffic  in 
intoxicating  liquors ;  •  or  where  the  covenant  relates  to  the  building, 
rather  than  the  use,  such  as  the  character  or  value  of  the  structure 
which  may  be  erected  thereon.^**  the  distance  it  must  be  from  the 

2.  Ball  V.  Milliken,  31  R.  I.  36,  76  note;  Dorr  v.  Harrahan,  101  Maas. 
Atl.  789,  Ann.  Cas.  1912B  30,  37  531,  3  Am.  R^p.  398;  Barrow  v.  Rich- 
L.R.A.(N.S.)  623  and  note.  ard,  8  Paige    (N.   Y.)    351,  35   Am. 

3.  E^rertsen  v.  Gerstenberg,  186  III.  Dec.  713. 

34,  57  N.  E.  1051,  51  L.E.A.  310.  Note:  6  L.B.A.  423. 

4.  Fortesque  v.  Carroll,  76  N.  J.  Eq.       See  Covekants,  vol.  7,  p.  1115. 
583,  75  Atl.  923,  Ann.  Cas.  1912 A  79       And  see  Nuisakces,  as  to  noxious 
and  note.  trade  or  business  generally. 

5.  Schlitz  Brewing  Co.  v.  Nielsen,  9.  HaU  v.  Solomon,  61  Conn.  476, 
77  Neb.  868,  110  N.  W.  746,  8  L.R.A.  23  Atl.  876,  29  A.  S.  R.  218;  Sutton  v. 
(N.S.)  494;  Brown  v.  Huber,  80  Ohio  Head,  86  Ky.  156,  5  S.  W.  410,  9  A. 
St.  183,  88  N.  E.  322,  28  L.RJL.(N.S.)  S.  R.  274;  Watsons  v.  Allen,  57  Mich. 
705.  362,  24  N.  W.  104,  58  Am.  Rep.  363. 

Notes:  21  A.  S.  R.  500;  90  A.  S.  R.       Note:  90  A.  S.  R.  642. 
640.  And    see    generally,    Iktoxicatino 

6.  BaU  V.  MiUiken,  31  R.  I.  36,  76  Liquors. 

Atl.  789,  Ann.  Cas.  1912B  30,  37  10.  Alderson  v.  Cutting,  163  Cal. 
LJl.A.(|T.S.)  623.  503,  126  Pac.  157,  Ann.  Cas.  1914A  1 

7.  Brown  t.  Huber,  80  Ohio  St  183,  and  note;  Parker  v.  Nightingale,  6 
88  N.  E.  ,322,  28  L.R.A.(N.S.)  705.       AUen  (Mass.)   341,  83  Am.  Dec.  632 

8.  Paxtcer  v.  Nightin^e,  6  AUen  and  note:  Riverbank  Imp.  Co.  v.  Ban- 
(Ma6s'.)    341,  83  Am.  Dec.   632  and  <7oi!t,  209  Mass.  217,  95  N.  E.  216, 
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street  or  a  designated  liniB,*^  the  ntimber  of  tniildings  wbich  misi^'be 
erected  on  the  land  in  question,**  and  the  like.**  ,  In  those  cases 
where  the  restriction  relates  to  the  building  and  not  to  the  use  to 
which  it  is  put,  the  court  in  the  exercise  of  its  jurisdiction  to  grant 
injunctive  relief  may  make,  not  only  a  prohibitory  dedree,  but  also 
may,  by  a  mandatory  injunction  compel,  the  doing  of  an,  affirmative 
act  by  the  covenantor.**  Thus  in  the  case  of  one  who .  deliberately 
violates  a  building  restriction,  a  mandatory  injunction  to  compel  the 
modification  of  his  building  so  as  to  comply. with  the  restrictions, 
cannot  be  avoided  on  the  theory  that  the  loss  caused  by  it  will  be 
disproportionate  to  the  good  accomplished.**  Where,  however,  it  is 
the  contemplated  use  to  which  a  building  may  be  put  and  not  the 
structure  itself  which  is  a  violation  of  such  a  covenant,  the  court 
may  enjoin  its  use  for  that  purpose,  providing  also  for  its  removal  if 
used  for  any  purpose  inconsistent  with  the  restriction.*' 

100.  Effect  of  Change  in  Locality. — Where  the  purpose  of  the 
restriction  has  been  defeated  by  a  change  in  the  character  of  the 
surrounding  property,  the  court  will  not  lend  its  aid  to  the  enforce- 
ment of  a  mere  legal  right,  it  being  apparent  that  no  damage  will 
result  to  a  complainant  from  the  non-enforcement  of  the  covenant.*^ 
Thus  a  covenant  against  the  erection  of  any  tenement  houses  on  any 
part  of  the  premises  conveyed  will  not  be  enforced  by  an  injunction, 
wh^n  fiats  and  tenement  houses  have  already  been  erected  on  the 
greater  portion,  of  the  adjacent  lots,**  So  where  owners  of  adjacent 
premises  mutually  covenanted  that  pnly  dwelling  hoxises  should  be 
erected  thereon,  and  not  to  carry  on  or  suffer  any  kind  (^  manufact 
tory,  trade,  or  business  thereon,  and  subsequently  the  value  of  lite 
premises  for  any  but  trade  purposes  was  greatly  impaired  by  the 
advance  of  business,  and  the  erection  and  operation  of  an  elevated 
railway  in  the  street,  it  was  held  that  owing  to  the  change  in  circum- 
stances and  the  defeat  of  the  scheme  of  the  original  covenanters  it 

Ann.  Cas.  1912B  450,  34  L.R.A.(N.S.)       16.  Riverbank  Imp.  Co.  v.  Bancroft, 
730  and  note;  Atlantic  Dock  Co.  v.  209  Mass.  217,  95  N.  E.  216,  Ann.  Cas. 
Leavitt,  54  N.  T.  35, 13  Am.  Rep.  556;  1912B  450,  34  L.R.A.(N.S.)  730. 
Brown  v.  Huber,  80  Ohio  St.  183,  88       17.  Jackson  v.  Stevenson,  156  Mass. 
N.  E.  322,  28  L.E.A.(N.S.)  705.  496,  31  N.  E.  691,  32  A.  S.  E.  476  and 

11.  Note:  90  A.  S.  R.  641.  note;  Amerman  v.  Deane,  132  N.  Y. 

12.  Fortesque  v.  CarroU,  76  N.  J.  355,  30  N.  E.  741,  28  A.  S.R.  584;  Mc- 
Eq.  583,  75  Atl.  923,  Ann.  Cas.  1912A  Clure  v.  Leaycraft,  183  N.  Y.  36,  75 
79.  N.  E.  961,  5  Ann.  Cas.  45  and  note; 

13.  See  COVHKANTS,  vol.  7,  p.  1114.  Ome  v.  Fridenbeig,  143  Pa.  St.  487, 

14.  Note:  21  A.  S.  K  486.  And  see  22  Atl.  832,  24  A.  S.  R.  567;  Landell 
supra,  par.  14  et  seq.,  as  to  mandatory  v.  Hamilton,  175  Pa.  SU  327,  34  Atl. 
injunctions  generally.  663;  34  L.R.A.  227. 

15.  Stewart     v.     Finkelstone,     206       Note:  28  L.R.A.(N.S.)  715. 

Mass.  28,  92  N.  E.  37,  138  A.  S.  R.  18.  Amermap  v.  Deane.  032  N.,*?, 
370,  28  L.R.A.(1*.S.)  634.    '  "  355,  30N.  fi.  74a,'S8  a:  S.  ft.  684.  ' 
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would  not  be  specifically  enforced  against  a  subsequent  purchaser.** 
The  courts  in  the  United  States,  in  many  cases  of  this  character,  seem 
to  go  further  than  the  English  courts  in  denying  relief  where  there 
has  been  a  change  in  the  character  of  the  surrounding  property,  by 
taking  into  consideration  the  comparative  benefit  to  complainant  and 
detriment  to  a  defendant  resulting  from  an  enforcement  of  the 
restriction,**  without  regard  to  whether  the  successive  owners  of  the 
property  affected  by  the  restriction  have  been  in  any  way  responsible 
for  the  change,*  while,  according  to  the  English  authorities,  the  rule 
seems  to  be  that  the  right  of  a  person  to  enforce  a  restrictive  covenant 
by  injunction  cannot  be  defeated  by  mere  change  in  the  character 
of  the  neighborhood,  unless  there  is  an  equity  against  him  arising 
from  his  acts  or  conduct  in  sanctioning  or  knowingly  permitting  such 
change  as  to  render  it  unjust  for  him  to  seek  relief  by  injimction.* 
Where,  however,  it  appears  that  such  covenant  or  restriction  is  for 
the  exclusive  benefit  of,  and  that  it  is  still  of  substantial  value  to,  the 
dominant  lot,  notwithstanding  the  changed  condition  of  the  neighbor- 
hood in  which  said  lot  is  situated,  a  court  of  equity  will  restrain  its 
violation ;  •  otherwise  it  will  not  be  enforced  where  the  purpose  is 
simply  to  annoy  and  damage  other  people.* 

101.  Laches  and  Acquiescence. — Equity  will  not  enjoin  the  breach 
of  a  restriction  or  condition  imposed  as  a  part  of  a  general  plan  for 
the  benefit  of  a  locality,  if  the  original  plan  has  been  abandoned  or 
the  right  waived  by  the  grantor.  This  rule  rests  on  the  equitable 
ground  that  if  anyone  who  has  a  right  to  enforce  the  covenant,  and 
so  preserve  the  conditions  which  the  covenant  was  designed  to  keep 
unaltered,  |iball  acquiesce  in  a  material  alteration  of  those  conditions, 
he  cannot  thereafter  ask  a  court  of  equity  to  assist  him  in  pro- 
serving  them,  although  if  the  complainant  is  in  privity  with  the 
defendant  he  may  have  his  action  at  law  for  the  breach.'  One 
entitled,  such  as  a  grantee,  to  enforce  the  restriction  may  also  be 
deprived  of  relief  in  a  court  of  equity  by  acquiescence  or  laches,  as 
where  there  has  been  a  long  continued  delay  in  asserting  his  rights.* 


19.  Columbia  College  v.  Thacher,  87  note;  Landell  v.  Hamilton,  175  Pa.  St. 


327,  34  Atl.  663,  34  L.R.A.  227. 
Note:  28  L.R.A.(N.S.)  719. 

4.  Brown  v.  Hnber,  80  Ohio  St.  183. 
88  N.  E.  322,  28  L.R.A.(N.S.)  708. 

5.  Ocean  City  Ass'n  v.  Chalfant,  65 
N.  J.  Eq.  156,  55  Atl.  801, 1  Ann.  Cas. 


N.  Y.  311,  41  Am.  Rep.  365. 

20.  Amerman  v.  Deane,  132  N.  Y. 
355,  30  N.  E.  741,  28  A.  S.  R.  584. 
See  supra,  par.  60  et  seq.,  as  to  com- 
parative injury  generally. 

1.  Note:  28  L.R.A.(i;f.S.)  715. 

2.  Brown  v.  Huber,  80  Ohio  St.  183,  601  and  note. 
88  N.  E.  322,  28  L.R.A.(N.S.)  705  and       Note:  28  L.R.A. (N.S.)  710. 

note:  Savers  v.  Collysr,  28  Ch.  D.  103,  6.  Ewertsen  v.  Gerstenberg,  186  DL 
54  L.  J.  Ch.  1,  51  L.  T,  N.  S.  723,  33  344,  57  N.  E.  1051,  51  L.R.A.  310; 
W.  E.  91, 13  Eng.  Rul.  Cas.  101.  Orme  v.  rridenbeig,  143  Pa.  St.  487, 

3.  Brown  v.  Huber,  80  Ohio  St  183.  22  AtL  694,  24  A.  S.  R.  567  and  note; 
88  N.  £.  322,  28  L.R.A.(N.S.)  705  and  Sayen  v.  CoUyer,  28  Ch.  D.  103,  64  L 
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Thus  a  mandatory  injunction  to  restrain  the  maintenance  of  build- 
ings on  an  adjoining  lot,  in  violation  of  restrictive  covenants  in  a 
conveyance  thereof,  has  been  refused  where  all  the  buildings  com- 
plained of  have  been  for  many  years  in  full  view  of  the  party  applying 
for  the  injunction.'  Mere  lapse  of  time,  however,  is  not  necessarily 
decisive  of  whether  a  complainant  ia  barred  by  laches,  and,  to  a  great 
extent,  this  question  is  dependent  on  the  facts  of  the  particular 
case.'  If  there  is  no  knowledge  and  no  refusal  of  an  opportunity 
to  acquire  knowledge,  there  can  be  no  laches.  Thus  the  fact  that 
no  steps  were  taken  to  prevent  the  erection  of  a  biiilding  in  violation 
of  a  restrictive  covenant  upon  the  use  of  the  land  until  it  was  com- 
pleted will  not  defeat  an  injunction  against  its  maintenance,  if  the 
complaining  parties  did  not  know  of  the  violation  of  the  covenant 
prior  to  the  time  of  completion.*  Where  the  building  is  of  a  class 
permitted  by  the  restriction,  and  the  violation  consists  in  the  use 
only,  a  party  cannot  be  regarded  as  having  waived  his  right  to  an 
enforcement  of  the  covenant  because  he  made  no  objection  before 
the  completion  of  the  structure.^*  It  seems,  also,  that  a  complainant 
will  not  be  deprived  of  his  right  to  injunctive  relief  by  the  fact  that 
he  has  not  invoked  the  aid  of  the  court,  where  there  have  been  only 
slight  infractions  of  such  a  covenant** 

Trade  Seerett  and  Confidences 

102.  General  Principles. — ^The  rule  is  well  settled  that  an  agree- 
ment made  by  a  servant  with  his  master,  not  to  disclose  trade  secrets, 
is  not  an  agreement  in  restraint  of  trade,**  unless  it  is  more  extensive 
than  is  reasonably  required  to  protect  the  master's  interests,**  nor  is' 
the  question  whether  the  former  is  entitled  to  relief  affected  by  the 
fact  that  the  agreement  by  the  employee,  as  to  the  rendition  of  service. 

J.  Ch.  1,  61  L.  T.  N.  S.  723,  33  W.  R.       10.  Columbia  Cofl^e  ▼.  Lynch,  70 
91, 13  Eng.  RuL  Cas.  101.    See  supra,  N.  Y.  440,  26  Am.  Rep.  615. 
par.  62  et  seq„  laches  and  acquiescence      H*  Stewart     v.     Finkelstone,     206 
generaUy.  Mass.  28,  92  N.  E.  37,  138  A.  S.  R. 

7.  Ome  v.  Pridenberg,  143  Pa.  St.  ?3  28L.R.A  (N.S.)  634;  Ball  y.  MiU- 
487,  22  AO.  832,  24  A.  S.  R.  567  and  ^^'^'  ^  "•  ^-  ^°>  "°  ■*^"-  "^^S,  Ann. 
not;.    See  supra;  par.  14  et  seq.,  as  to   Ca^-  1912B  30,  37  LJl.A.(N.S.)    623 

T^S^J^T^'Xk.Ut^^'  20B  ""Note:  28  L.R.A.(N.S.)  712. 

8.  Stewart     v.     JfinJjelstone,     ^08       12   0   &  W   Thum  Co  v   Tlocrvn- 

l^of^V^D  A^Jil'if  fiol^  \'  f*  ^  •*»»  114*  Mich."  149,  72  N.'  W.  140,  69 
370,  28  L.R.A.(N.S.)   634.     And  see  ^ 'g  r,  439  33  L.h.A.  200. 
sapra,  par,  64,  as  to  what  constitutes      Note:  17  Ann.  Cas.  145. 
iMhta.  18.  Taylor  Iron,  etc,  Co.  ▼.  Nichols, 

9.  Stewart  v.  Finkelstone,  206  Mass.  73  N.  J.  Eq.  684,  69  Atl.  186,  133  A. 
28,  92  N.  E.  37,  138  A.  8.  R.  370,  28  S.  R.  753  and  note,  24  LJIjL(N.S.X 
Ii£.A.(N.S.)  631.  933. 
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may  ndi  be  specifically  enforced.**.  And  sncli  a  secret  do«i  not  lose 
its  character  by  being  confidentially  disclosed  to  agents  or  servants, 
without  whose  assistance  it  could  not  be  made  of  any  value.*'  Thi 
right  thereto  is  in  the  nature  of  a  property  right  in  the  principal 
or  employer,  to  protect  which  a  court  of  equity  may,  when  its  juris- 
diction is  properly  invoked,  extend  its  aid  by  an  injunction  restrain* 
ing  the  one  in  whom  the  confidence  has  been  reposed,  from  divulging 
it  to  third  persons  or  from  taking  advantage  of  it  himself  to  the 
injury  of  the  owner.**  And  this  relief  will  be  accorded,  not  only  t<> 
the  owner  of  the  secret,  but  also  to  his  executor  or  administrator  who 
may  succeed  to  his  rights.^'  To  entitle  a  person  to  this  protection  it 
is  not  necessary  that  the  one  intrusted  with  the  secret  should  have 
been  obligated  by  the  express  terms  of  a  contract  not  to  disclose  it. 
It  is  sufficient  if  from  the  circumstances  of  the  case  and  the  relation 
of  the  parties,  as  in  the  case  of  employer  and  employee,  that  an 
agreement  lO  this  effect  may  be  implied.**  In  fact  it  is  said  that,  in 
the  case  of  an  employee,  such  an  obligation  exists  in  the  absence  of 
any  stipulation  to  the  contrary.**  This  protection  is  not  accorded 
trade  secrets  on  the  theory  on.  which  patents,  trademarks,  and  trade^ 
name^  are  protected,  but  is  based  on  the  right  of  one  to  have  a  prop;- 
erty  right  like  a  trade  secret  protected  as  against  anotiier  who  has 

14.  Peabody  v.  Norfolk.^  98  Maes.  47  N.  W.  814,  36  A,  8.  R.  755,  11 
452,  96  Am.  Dec.  664  and  note.  L.R.A.  267. 

15.  P^body  V.  Norfolk,  98  Mass.  Notes:  133  A.  S.  B.  768;  17  Ann. 
452,  96  Am.  Dee.  664  and  note.  Cas.   145;    12  L.R.A. (N.S.)    102;   24 

16.  Gowen  v.  Andrew,  59  Cal.  119,  L.R.A.(N.S.)  989. 

43  Am.  Rep.  242;  Empire  Steam  17.  Peabody  v.  Norfolk,  98  Mass. 
Laundry  v.  Lozier,  165  CaL  95,  130  452,  96  Am.  Dee.  664  and  note. 
Pac.  1180,  Ann.  Cas.  1914C  628,  44  18.  Empire  Steam  Laundry  v.  Loz- 
L.R.A.(N.S.)  1159  and  note;  Kinney  ier,  165  Cal.  95,  130  Pac.  1180,  Ann. 
T,  Scarbrongh  Co.,  138  Ga.  77,  7i  S.  Cas.  1914C  628,  44  L.B.A.(N.S.)  1159 
E.  772,  40  L.R.A.(N.S.)  473;  Puabody  and  note;  American  Stay  Co.  v.  De- 
V.  Norfolk,  98  Mass.  452,  96  Am.  Dec.  lancy,  211  Mass.  229,  97  N.  E.  911, 
664  and  note;  0.  &  W.  Thum  Co.  v.  Ann.  Ca.«!.  1913B  509;  0.  &  W.  Thuim 
Tloczynski,  114  Mich.  149,  72  N.  W.  Co.  v.  Tloczynski,  114  Mich.  149,  72 
140,  69  A.  S.  B.  469  and  note,  38  N.  W.  140.  68  A.  S.  R.  469  and  note, 
L.R.A.  200;  Grand  Union  Tea  Co.  v.  38  L.R.A.  200;  Stone  v.  Goss,  65  N.  J. 
Dodds,  164  Mich.  50,  128  N.  W.  1090,  Eq.  750,  55  Atl.  7^0.  103  A.  S.  R.  794, 
31  L.R.A.(N.S.)  260;  Stone  v.  Goss,  63  L.R.A.  344;  Tavlor  Iron,  etc.,  Co. 
65  N.  J,  Eq.  756,  55  Atl.  736,  103  A,  v.  Nichols,  73  N.  J.  Eq.  684,  69  Atl. 
S.  R.  794,  63  LJLA.  344;  Vulcan  De-  186, 133  A.  S.  R.  753,  24  L.R.A.(N.S.) 
tinning  Co.  v,  American  Can  Co.,  72  933;  Stevens  v.  Stiles,  29  R.  I.  399,  71 
N.  J.  Eq.  387,  67  AtL  339,  12  L.R.A.  Atl.  802, 17  Ann.  Caa.  140  and  note,  2« 
(N.S.)  102  and  note;  Taylor  Iron,  etc.,  L.R.A.(N.8.)  933  and  note. 
Co.  V.  Nichols,  73  N.  J.  Eq.  684,  69  Note:  12  LJl.A,(N.S.)  102. 
AtL  186,  133  A.  S.  R.  753,  24  L.R.A.  19.  Empire  Steam  Laundry  v.  Lo; 
(N.S.)  933;  Stevens  v.  Stiles,  29  R.  I.  zier,  165  CaL  95,  130  Pac.  1180,  Ann. 
399,  71  Atl,  802, 17  Ann.  gas.  140,  20  Cas.  1914C  688,  44  L.RA.(N.S^: 
L.K.A.(N.S.)  933  and  note;  Simmons  1159  and  note.  , 

Hardware  Co.  v.  Waibel,  1  S.  D.  488,  .      .    ;>     , 
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gained  it  by  virtue  of  a  confidential  relation.*^  The  cdurt,  WhS^ 
granting  rdief  by  injvmction,  may  also  awjard  damages  fpf  tiny  injury 
already  inflicted.*  But  in  order  to  obtain  injunctive  relief ,  it  mus( 
appear  that  there  has  in  fact  been  abuse  of  the  confidence  or  of  the 
trust  reposed.* 

103^  General  Applicatioii  of  Rule. — ^The  exercise  of  the  power  of 
the  court,  is  frequently  invoked  by  the  owner  pf  a  secret  process  of 
manufacture,  where  it  is  desired  to  restrain  one  who,  in  violation  of 
the  confidence  reposed  in  him,  either  under  an  express  or  implied 
contract,  undertakes  to  s^ply  it  to  his  own  use  or  to  ^^close  it  to  third 
persons.'  So  a  director,  of  a  corporation  which  possesses  a  secret 
process  of  manufacture,  who,  after  obtaining  a  knowledge  of  such 
process,  becomes  associated  with  another  corporatiop  and  attempts  to 
install  that  process  f<»r  the  purposes  of  the  latl^r, ,  may .  be  enjoined 
because  of  a  breach  of  his  trust.*  Another,  instance,  which  is  gen- 
erally regarded  as  Justifying  the  same  reUef,  i^  the  attempt  by  an 
employee  to  use,  either  solely  for  his  personal  interests  or  in  conr 
nection  with  his  services  and  relations  to  a  new  employer,  lists  of 
custom»s,  knowledge  of  which  was  acquired  by  reason  of  his  former 
employment  and  is  regarded  as  confidential.'  ^here  such  a  situation 
is  .presented  it  is  held  that  the  right  to  relief  is;  not  afifected  by  th^ 
fact  that  the  list  may  have  been  added  to  by  the  employee's  efforts.* 
Again  to  the  inventor  and  owner  of  a  secret  code  or  system  of  letterst, 
figures,  or  chacacteis  showing  the  cost  ai^d  selling  price  of  goods  for 
the  use  of  himself  and  his  traveling  salesmep  has  a,  property  therein 
which,  when  the  remedy  at  law  is  inadequate,  will  be  protected  in 
equity  by  granting  a  temporary  injunction  and  appointing  a  receiver 

20.  Note:  02  L.R.A.(N.S.)  102.  L.R.A.(N.S.)  102. 

1.  American  Stay  Co.  v.  Celaney,      Note:'  133  A.  S.  R.  763. 

211  Mass.  229,  97  N.  E.  911,  Ann.  Cas.  4.  Ynlcan  Detinning  Co.  v.  Ameri- 
1913B  509.  can  Can  Co.,  72  N.  J.  Eq.  387,  67  Atl. 

2.  Stein  y.  National  life  Ass'n,  105  339,  12  L.B.A.(N.S.)  102. 

€te.  821,  32  S.  E.  615,  46  L.R.A.  150.       5.  Empire   Steam  Laundry   v.   Lo- 
Note:  31  L,B.A.(N.S.)  260.  zier,    165    Cal.    95,    130    Pac.    1180, 

8.  Stein  v.  National  Life  Ass'n,  105  Ann.  Cas.  1914C  628,  44  L.R.A.(N.S.) 

Ga.  821,  32  S.  E.  615,  46  L.B.A.  150;  1159  and  note;  Kinney  v.  Scarbrougfa 

Peabody  v.  Norfolk,  98  Mftss.  452,  96  Co.,  138  Ga.  77,  74  S.  E.  772,  40. 

Am.   Dec.   664  and  note;   American  LJt.A.(N.S.)  473;  Grand  Union  Tea 

Stay  Co.  V.  Delaney,  211  Mass.  229,  97  Co.  v.  Dodds,  164  Mich.  50,  128  N.  W. 

N.  E.  911,  Ann.  C«8. 1913B  509;  0.  &  1090,  31  LJIJL(N.S.)  260;  Stevens  v. 

W.  Thum  Co.  v.  Tloczynski,  114  Mich.  Stiles,  29  R.  I.  399,  71  Atl.  802,  17 

X49,  72  N.  W.  140,  69  A.  S.  R.  469  Ann.  Cas.  140  and  note,  20  L.RJL 

•nd   note,  38   L.R;A.   200;    Stone   v. '  (N.S.)  933. 

Ooss,  65  v.  J.  Eq.  756,  55  Atl.  736,      6.  Empire  Steam  Laundry  v.  Lozier, 

103  A.  8.  R.  794,  63  LJIA.,  344;  Vul-  165    CaL    95,    130    Pac,    1180,   Ann. 

«an  Detinning  Co.  v.  American   Can    Cas.    1914C    628,    44    L.R.A.(N.S>) 

Co.,  72  N.  J.  Eq.  387,  67  AU.  339,  12  1159.  • 
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in  order  to  prevent  irreparable  injury  pendente  lite.'  Relief  by 
injunction  has  also  been  afforded  to  prevent  the  disclosure  of  market 
quotations  which  have  been  collected  by  a  board  of  trade  for  distribu- 
tion to  its  customers.^  And  in  generd  it  has  been  held  that  courts 
of  equity  will  restrain  a  party  from  making  a  disclosure  of  secrets 
communicated  to  him  in  the  course  of  a  confidential  employment; 
and  that  it  matters  not,  in  such  cases,  whether  the  secrets  be  secrets 
of  trade  or  secrets  of  title,  or  any  other  secrets  of  the  party,  important 
to  his  interests.* 

104.  Relations  of  Employee  with  Third  Persons. — The  court  may 
not  only  restrain  the  one  in  whom  the  confidence  is  reposed  but  may 
enjoin  other  persons,  who  induce  the  employee  to  disclose  the  secret, 
knowing  of  his  contract  not  to  disclose  the  same,  or  knowing  that 
his  disclosure  is  in  violation  of  the  confidence  reposed  in  him  by 
his  employer,  from  making  any  use  of  the  information  so  obtained, 
although  they  might  have  reached  the  same  result  independently  by 
their  own  experiments  or  efforts.**  And  without  reference  to  whether 
the  services  of  an  employee  are  unique  or  extraordinary,  courts  of 
equity  will  protect  an  employer  against  a  breach  of  an  agreement  by 
the  former  not  to  engage  with  a  rival,  where  the  services  of  the 
employee  have  been  of  such  a  character  that  his  name  carries  with 
it  the  good  will  of  his  employer,  or  he  has  gamed  knowledge  of  his 
employer's  business,  the  disclosure  of  which  to  a  rival  would  result 
in  irreparable  injury  to  the  employer;  it  further  appearing  that  the 
purpose  of  the  subsequent  employment,  resulting  in  a  breach  of  the 
contract,  was  to  obtain  the  benefit  of  these  secrets,  or  that, there  was 
imminent  danger  that  through  such  subsequent  employment  such 
secrets  would  be  disclosed.**  The  mere  fact,  however,  that  a  former 
employee  of  one  who  possesses  a  trade  secret  has  accepted  employ- 
ment with  a  rival  manufacturer  is  not  sufficient  to  warrant  an  injunc- 
tion against  the  latter  and  the  employee,  unless  the  circumstances 
surrounding  the  hiring  are  such  as  to  persuade  one  that  the  ulterior 
purpose  of  such  hiring  is  evil.    The  mere  opportunity  of  the  employee 

7.  Simmons  Hardware  Co.  v.  Wai-  452,  96  Am.  Dee.  664  and  note;  Stone 
bel,  1  S.  D.  488,  47  N.  W.  814,  36  A.  v.  Qoss,  65  N.  J.  Eq.  756,  55  Atl.  736, 

.  S.  R.  755. 11  L.R.A.  267.  103  A.  S.  R.  794,  63  L.R.A.  344;  Vnl- 

8.  Board  of  Trade  v.  Christie  Grain,  can  Detinning  Co.  v.  American  Can 
etc.,  Co.,  198  U.  S.  236,  25  S.  Ct.  637,  Co.,  72  N.  J.  Eq.  387,  67  Atl.  339,  12 
49  U.  S.  (L.  ed.)  1031,  affirming  130  LJEl.A.(N.S.)  102. 

Fed.  507,  64  C.  C.  A.  669,  69  L.R.A.      Note:  133  A.  S.  R.  763.    See  Mastib 
.59.     See  also  Copyright,  vol.  6,  p.  and  Servant. 

1109;  Exchanges,  vol.  10,  p.  1196  et  11.  McCall  Co.  v.  Wright,  198  N.  T. 
seq.  143,  91  N.  E.  516,  31  L.R.A.(N.S.)  2« 

9.  Peabody    v.    Norfolk,    98    Mass.  and  note. 

462,  96  Am.  Deo.  664  and  note.  Note:  31  L.R.A.(N.S.)  249. 

10.  Peabody  v.   Norfolk,   98   Mass. 
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to  do  wrong  and  a  suspicion  on  the  part  of  ihe  employer  that  wrong 
will  be  done  are  not  sufficient.** 

105.  Disclosure  of  Secret  to  Court. — ^In  seeking  relief  in  the  couHs 
the  moving  party  is  not  required  to  make  public  his  trade  secrets  in 
order  to  protect  them  against  unlawful  disclosure.**  The  difficulty 
which  arises  in  this  class  of  cases  is  that  of  affording  adequate  pro- 
tection to  a  secret,  if  any  disclosure  of  it  is  required,  to  enable  the 
court  to  properly  understand  the  situation  and  thus  to  determine 
whether  the  relief  desired  should  be  granted.  The  court  in  a  proper 
case  where  the  details  of  the  secret  are  known  to  all  the  parties,  and 
no  doubt  arises  as  to  its  secret  character,  may  well  refuse  to  compel 
a  disclosure.  In  the  ordin|iry  case,  however,  a  disclosure  to  the  court 
is  necessary,  and  that  for  two  reasons:  (1)  That  the  court  may 
determine  the  issue  of  fact;  and  (2)  that  the  terms  of  the  injunction 
may  be  so  specific  that  the  question  of  a  violation  may  be  determined. 
Where  this  is  necessary,  the  court  may  still  protect  lie  secret  against 
becoming  known  by  teJcing  the  evidence  as  to  the  secret  in  camera. 
Everyone  may  be  excluded  except  the  parties  and  their  counsel,  and 
if  the  secret  is  not  known  to  one  of  the  parties  to  the  action,  such 
party  may  be  excluded.  The  testimony  so  taken  is  sealed  and  only 
used  in  case  it  becomes  necessary  to  determine  whether  any  injuno- 
tional  ordet  of  the  court  has  been  violated.  The  injunction  itself 
need  only  refer  to  the  secret  Such  a  mode  of  procedure  allows  the 
court  to  pass  intelligently  upon  the  case  and  affords  ample  protec- 
tion.** The  disclosure  of  a  trade  secret  thus  necessarily  made  does 
not  deprive  the  complainants  of  their  light  to  an  injunction  against 
its  disclosure  or  use  by  others.** 

Xn.  Judicial  Pbocbedinqs 

In  Qeneral 

106.  Rule  as  to  Refusing  Injunction. — Courts  of  equity  will  not 
interfere  with  the  proceedings  of  inferior  boards  or  tribunals  of 
special  jurisdiction,  unless  it  may  become  necessary  to  prevent  a 
multiplicity  of  suits  or  irreparable  injury.**  Nor  as  between  courts  of 
co-ordinate  jurisdiction  will  there  ordinarily  be  any  interference  by 
way  of  injunction,  in  the  absence  of  special  circumstances,  presentr 
ing  a  ground  for  equitable  relief,*'  the  general  rule  being  that  as 

15.  Note:  133  A.  S.  R.  765.  65  AtL  736,  103  A.  S.  R.  794,   63 
18.  Note:  133  A.  S.  R.  768.                L.R.A.  344. 

14.  Taylor  Iron,  etc.,  Co.  v.  Nichols,      16.  Ewing  v.  St.  Lonia,  6  Wall.  413, 
73  N.  J.  Eq.  684, 69  AtL  186, 133  A.  S.  18  U.  S.  (L.  ed.)  657. 
B.  753,  24  L.R.A.{N.S.)  933.  17.  Gray  v.  South,  etc.,  Alabama  R. 

Note:133A.S.  R.769.  Co.,   151   Ala.   215,   43   So.   859,   11 

16.  Stone  r.  Goob,  66  N.  J.  Eq.  756,  L.RA.(N.S.)  581;  Snonffer  v.  Tipton, 
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between  such  courts,  the  one  just  acquirmg  jurisdiction  of  the  subject 
matter  of  an  action  is  permitted  to  retain  it  to  the  end.**  This  rulie 
has  its  foundation^  not  merely  in  comity,  but  on  necessity.  For  if 
one  may  enjoin,  uie  other  may  retort  by  injunction,  and  thus  the 
parties  be  without  remedy;  being  liable  to  a  process  for  contempt 
in  one,  if  they  d&i%  to  proceed  in  the  other.**  It  has  been  also  held 
in  many  cases  that  the  court  ought  not,  in  one  action,  tp  restrain 
proceedings  in  another  equitable  action,  to  which  the  party  implying 
for  the  injunction  was  a  party.  These  cases  have  gone  on  the  ground 
that  an  adequate  jremedy  was  open  to  the  party  in  the  original  action. 
When  such  is  the  case,  there  is  held  to  be  no  necessity  for  the  injunc- 
tion.** So  it  is  held  that  the  existence  of  an  earlier  suit  in  equity 
between  tlie  same  parties,  for  the  same  cauSe,  in  one  jurisdiction,  will 
not  sustfun  an  injunction  to  stay  the  prosecution  of  a  later  action 
at  law  in  another  jurisdiction,  where  the  prosecution  of  the  later 
action  does  not  prevent  the  determination  of  the  issues  and  the  admin- 
istration of  th^  rights  and, remedies  involved  in  the  former  suit,*  nor 
will  a  court  gr^t  relief  on  the  theory  that  other  courts  or  judges  will 
act  erroQeously,  or  exercise  their  discretion,  when  that  is  appealed 
to,  Ul  advisedly  or  improperly.*  It.  also  follows  from  the  rule  refusing 
relief  that  where  property  is  in  the  actual  possession  of^  one'conrt  of 
competent  jurisdiction,  such  possession  cannot  be  disturbed' by  process 
©ut  of  another  court.?  ;; 

107v  liistaiiceis:  of.  Refusal  to  Enjoin  Proceedings.-^It  is  held  that 
there  ia  no  jurisdiction  to .  grant  an  injunction  to  stay  fnroceedinge 
on  a  naandamuB,'  or,  on;  an  indictment,  information  or  <a.  writ  of  pro^ 
hibition,  and  that  therefore  the  enforcement  by  ..a  court  ol  law  of- an 

161  la.  223,  142  N.   W.   97,  L.R.A.  46    L.R.A.{N.S.)     695;     Chapin     v. 

1915B  173;  Speyrer  v.  MiUer,  108  La.  James,  11  R.  I.  86,  23  Am.  Rep.  412. 

204,  32  So.  524,  61  L.R.A.  781;  Math-  See  Coubts,  vol.  7,  p.  1068. 

odist  Protestant  Chureh  v.  Baltimore,  19.  Moran  ▼.  Stui^es,  154  U.  S.  256, 

6  Gill.  (Md.)   391,  ,48  Am.  Dec.  540;  14  S.  Ct.  1019,  38  U.  S.  (L.  ed,)  981; 

Wifliams  v.  Sadler, '57  N.  C.  378,  75  Gray  v.  South,  etc.,  Alabama  R.  Co., 

Am.  Dec.  424  (  Moss  Mercantile  Co.  v.  161  Ala.  215,  43  So.  859,  11  L.R.A'. 

Payette  First  Nat.  Bank,  47  Ore,  361,  (N.S.)  58L 

82  Pac.  8,  ,8  Ann.  Cas.  569,  2  L.R.A.  20.  Gray  v.  South,  etc.,  Alabama  R. 

(N.S.)  657.    And  see  infra,  par.  107  Co.,  151  Ala.  215,  43  So.  859, 11  L.R.A. 

et  seq.  (N.S.)  581. 

18.  Moran  v.  Stnrges,  154  U.  S.  256,  1.  Guardian  Trust  Co.  v.  Eansa« 
14  S.  Ct.  1019,  38  U.,  S,,  (L.  ed.)  981;  City  Southern  R.  Co.,  171  F^  43,  96 
Harkrader  v.  Wadley,  172  U.  S.  148,  C.  C.  A.  285,  28  L.R.A.(N.S.)  620. 
19.  S.  Ct.  U9,  43  U.  !?.  (L.  ed.)  399;  2.  Robertson  v.  Montgomeiy  Base- 
Gray  v.  South,  etc.,  Alabama  R.  Co.,  ball  Ass'n,  141  Ala.  348,  37  So.  388, 
151  Ala.  215,  43  go.  859,  11  L.R.A.  109  A.  S.  R.  30,  3  Ann.  Cas.  965  and 
(N.S.)  581;  Carson  V.-Dopham,  149  npte. 

Mass.  52,.  20  N.  E.  31?,  14  A.  S.  R  3.  Moran  v.  Sturges,  154,  U.S.  256^ 

397,  3  L.R.A.  203  and  note;  Frejck  v.  14  S.  Ct  1019,  38  U.  S.  (L.  ed.)  981;' 

Sinkl,y,  122  Minn.  24,  141  N.  W.  J096,  .     ,            .  .       .'    .    i  - 
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Adjudication,  for  ccptempt  in  disobeying  a  peremptory.. writ  of  man- 
damuus,  caionot  be  enjoined.*  Neither  wul  an  action  at  law  to  recover 
a  legacy  be  enjoined  oh,  the  ground  that  the  legatee  is  indebted  in  a 
bond  to  the  testator  payable  at  a  future  day;  or  on  the  ground  that 
he  is  in  contempt  for  not  performing  a  decree  made  in  another  suit 
for  the  execution  of  a  new  bond,  in  the  place  of  the  original  one  given 
to  tbe  testator  and  subsequently  lost..  In  such  a  case  there  is  no 
equity  to  justify  enjoining  the  proceedings  at  law  either  as  an  equi- 
table set-oflf  or  as  a  means  of  enforcing  obedience  to  a  former  decree 
of  the  court  in  reference  to  costs.'  In  the  case  also  of  an  action  of 
assumpsit  for  work  done  an  injunction  will  not  be  granted  at  the 
request  of  the  defendant  merely  for  the  reason  that  creditors  of  the 
plaintiff  have  served  garnishee  process  on  the  defendant.*  A  court  of 
eqmty  wUl  also  refuse  to  enjoin  a  further  suit  involving  the  inter- 
pretation of  a  win,  even  though  there  have  been  prior  suits  for  the 
same  purpose,  if  the  interpretation  presents  a  difficult  question  and 
the  parties  are  acting  in  good  faith.'  And  where  a  court  has  acquired 
jurisdiction  of  the  subject  matter,  a  court  of  co-ordinate  jurisdiction 
will  not  enjoin  the  prosecution  in  the  former  court,  in  a  proceeding 
by  stockholders  as  they  have  a  right  to  intervene  to  protect  them- 
selves-against  a  collusive  or  fraudulent  prosecution  of  the  suit  hy  the 
directors,  on  timely  application,  and  after  making  a  proper  showing 
to  the  court  first  acquiring  jurisdiction.*  Again  it  has  been  held 
tibat  a  party  seeking  equitable  relief  from  a  usurious  eontract  will  not 
bei  entitled  to  sax  injunction  against  proceedings  at  law,  or  to  an 
answer,  until  he  pays  or  tenders  the  amoimt  actually  borrowed.* 

108.  Adequacy  of  Legal  Remedy.— As  already  stated,  "thie  strong 
arm  of  equity"  will  not  be  extended  to  afiford  relief  by  injunction 
where  there  is  an  adequate  remedy  at  law,  (iiat  is,  where  the  remedy 
in  a  court  of  law  is  as  complete,  practical  find  efficient  to  the  ends  of 
justice  as  the  remedy  in .  equity.*".  This  ■  principle  ia  particularly 
applicable  in  those  cases  where  the  court  is  asked  to  extend  its  pre- 
ventive power  by  way  of  injunction  against  an  action  in  a  court  of 
law.  Under  these  circumstances  if  it  is  apparent  that  the  law.  court 
is  competent  to  take  cognizance  of  the  controversy  and  to  afford  ais 
complete  and  efficient  relief  as  can  be  obtained  in  equity  no'  attempt 
will  be  made  to  interfere  with  the  proceeding  at  law.**    As  a  geneiul 

'  4.  Tyler   y.    Hamersley,    44    Conn.  8.  Gray  v.  South,  etc.,  Alabama  R. 

419,  26  Am.  Rep.  479.  Co.,  151  Ala.  215, 43  So.  859, 11  L.R.A. 

•  5.  Hayes  v.  Hayes,  2  Del.  Ch.  191,  (N.S.)  581. ' 

73  Am.  Dee.  709.    And  see  Set-Ott  9.  Morgan  v.  Schetmerhom,  1  Paige 

A»D  CouNTERCiiAix.  (N.  T.)  544,  19  Am.  Dec.  449.    And 

'  6.  Beepwater  R.  Co.  y.  Motter,  00  see    XJsxmY,    as.  to    relief    generially 

W.  Ya.  55,  53  S.  E.  705, 116  A.  S.  R.  against  ttsurions  agreements. 

873J                 '  10.  See  snpra,  par;  44et  seq.' 

7.  Stewart  y.  Jones,  2^9  Mo.  6l4,  11.  Moss  Mercantile,  Co.  v.  Payett« 

118  S.  W.  1, 131  A.  S.  B.  595.  First  Nat.  Bank,  47  Ore.  361,  82  Pae. 
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rule,  if  the  court  is  satisfied  that  the  ground,  on  which  it  is  asked 
to  interfere,  constitutes,  or  that  complainant  has,  a  complete  defense 
to  the  action  which  it  is  aaked  to  enjoin,  it  will  refuse  to  act.**  So 
equity  will  not,  under  its  power  to  cancel  instruments  on  the  ground 
of  fraud,  enjoin  proceedings  at  law  on  a  mutual-henefit  certificate 
which  the  insurer  claims  to  have  heen  secured  through  fraud  in  the 
application,  since  the  defense  of  fraud  is  -fully  availa,ble  as  a  defense 
at  law."  Nor  will  such  relief  be  afforded  to  one  claiming  title  to  the 
funds  collected  under  an  assigned  judgment  after  receiving  them, 
against  a  suit  at  law  by  the  assignee  of  the  judgment  against  the 
attorney  making  the  collection,  to  recover  the  proceeds  of  the  judg- 
ment, since  the  latter  has  an  adequate  remedy  at  law.**  So  the  loss 
or  destruction  of  a  deed  may  as  well  be  established  in  a  court  of  law 
as  in  a  court  of  equity,  and  when  such  suit  at  law  has  been  com- 
menced, chancery  will  not  interfere  to  suspend  it.** 

109.  Circumstances  Justifying  Equitable  Interference;  Dismissal  of 
Action. — While  courts  of  equity  are  loath  to  exercise  their  power  to 
restrain  actions  in  a  coiu*t  of  law,  yet,  the  doctrine  that  they  may  so 
act,  on  a  proper  showing  justifying  tiieir  interposition,  is  recognized 
and,  in  fact,  well  settled.**  The  authorities  are  generally  agreed  that 
where  by  accident,  mistake,  fraud,  or  otherwise  a  party  has  an  unfair 
advantage  in  a  proceeding  in  a  courl  of  law,  which  must  necessarily 
make  the  court  an  instrument  of  injustice,  and  it  is  therefore  against 
conscience  that  he  should  use  that  advantage,  a  court  of  equity  will 

8,  8  Ann.  Cas.  569,  2  LJt.A.(N.S.)  Aric  177,  55  Am.  Rep.  545;  O'Haire 
657.  V.  Bnms,  45  Colo.  432,  101  Pae.  755, 

Note:  49  L.RA.(N.S.)  496.  132  A.  S.  B.  191  and  note,  25  L.B.A. 

12.  Hapgood  V.  Hewitt,  119  U.  S.  (N.S.)  267;  Tyler  v.  Hftmersley,  44 
228,  7  S.  Ct.  193,  30  U.  S.  (L.  ed.)  Conn.  419,  26  Am.  Rep.  479;  PoUock 
369;  Deveese  y.  Beinhatd,  165  U.  S.  ▼.  Gilbert,  16  Ga.  398,  60  Am.  Dec. 
386,  17  S.  Ct.  340,  41  U.  S.  (L.  ed.)  732:  Young  v,  Hamilton,  135  Ga.  339, 
757;  Moss  Mercantile  Co.  v.  Payette  69  S.  £.  593,  Ann.  Cas.  1912A  144,  31 
First  Nat.  Bank,  47  Ore.  361,  82  Pao.  L.R~A..(N.S.)  1057;  Illinois  Cent  R. 
8,  8  Ann.  Cas.  569,  2  L.B.A.(N.S.)  Co.  v.  Baker,  155  Ky.  512,  159  S.  W. 
657.  U69,  49  LJl.A.(N.S.)  496;  Keyser  v. 

15.  Sailors  v.  Woelfle,  118  Term.  Rice,  47  Md.  203,  28  Am.  Rep.  448; 
755,  102  S.  W.  1109,  12  L.B.A.(N.S.)  Hawkins  v.  Ireland,  64  Minn.  339,  67 
881  and  note.  N.  W.  73,  58  A.  S.  B.  534;  Moss  Mer- 

14.  Moss  Mercantile  Co.  v.  Payette  cantile  Co.  v.  Payette  First  Nat  Bank, 
First  Nat  Bank,  47  Ore.  361,  82  Pao  47  Ore.  361,  82  Pae.  8,  8  Ann.  Cas. 
8,  8  Ann.  Cas.  569,  2  L.B.A.(N.S.)  569,  2  L.R.A.(N.S.)  657;  Kaufmans 
657.  V.  Liggett,  209  Pa.  St  87,  58  Atl.  129, 

16.  GrifiSn  v.  Fries,  23  Fla.  173,  2  103  A.  S.  B.  988,  67  L.B.A.  353;  Ex 
So.  266,  11  A.  S.  B.  351.  parte  Warfleld,  40  Tex.  Crim.  413,  60 

16.  French  v.  Hay,  22  Wall.  238,  22  S.  W.  933,  76  A.  S.  B.  724;  Rader  v. 
n.  S.  (L.  ed.)  854;  Guardian  Trust  Co.  Stubblefield,  43   Wash.   334,  86  Pae. 
r.  Kansas  City  Southern  B.  Co.,  171  560,  10  Ann.  Cas.  20  and  note. 
Fed.  43,  96  C.  C.  A.  285,  28  L,E.A.      Note:  49  L.E.A.(N.S,)  496. 
(N.S.)   620;  Pickett  v.  Ferguson,  46       See  Coubts,  voL  7,  p.  1070. 
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lastrain  him  from  so  doing.*^    The  relief  is  generally  granted  on  the 
ground  that  from  certain  equitable  circumstances  of  which  the  court 
giunting  the  process  has  cognizance,  it  is  against  conscience  that 
*bo  party  inhibited  should  proceed  in  the  cause.     The  object  is  to 
Pi^vent  an  unfair  use  being  made  of  a  court  of  law,  in  order  to  deprive 
*t>ottier  party  of  his  just  rights  or  subject  him  to  some  unjust  vexa- 
^on    or  injvury  which  is  wholly  irremediable  in  that  tribunal.**    Such 
**  injunction  is  regarded  as  an  auxiliary  writ  to  restrain  parties  from 
^ocs^edings  before  the  ordinary  tribunals,  where  equitable  elements 
t>-^    involved  in  the  dispute.**    Thus  an  injunction  against  actions 
\V)^  <2l.aims  for  which  a  valid  release  has  been  made  has  been  granted 
t^^Xk  the  trial  at  law  might  affect  the  reputation  and  character  of 
^  ^    <3efendant  in  the  community  because  of  charges  and  revelations 
\^^<>  his  past  conduct,  whether  real  or  fabricated,  on  which  the  claims 
^^    based."     Similarly  a  mortgagor  may  maintain  an  action  to 
^^\^in  the  fOTeclosure  of  a  mortgage  under  a  power  on  the  ground 
\jKat  it  was  without  consideration,  though  it  was  executed  for  the 
purpose  of  hindering  and  delaying  his  creditors.*    The  court,  in  like 
manner,  may  grant  this  relief  where  it  is  clear  that  there  is  not  an 
adequate  remedy  in  the  action  at  law,  and  because  of  the  powers  of 
equity  being  more  ample,  pliant  and  flexible,  it  may  be  better  able 
in  one  action  to  afford  full  telief  to  the  parties.'    So  a  court,  having 
jurisdiction  of  the  main  purposes  of  a  bill  in  equity,  has  the  right  to 
grant  such  auxiliary  or  incidental  relief  as  may  be  necessary  to  make 
the  reUef  sought  complete.    In  such  a  case  it  may  stay  proceedings  at 
law  in  another  county,  though  it  is  provided  by  statute  that  bills  to 
stay  proceedings  at  law  must  be  brought  in  the  coimty  in  which  such 
proceedings  are  had.'     On  the  other  hand,  where  an  action  at  law 
is  instituted  in  the  name  of  one  person  'for  the  use  of  another,  juris- 
diction is  frequently  exercised  in  equity  to  enjoin  the  plaintiff  at 
law  from  dismissing  the  action.    This  is  done  on  the  ground  of  neces- 
idty,  for  the  right  in  controversy,  being  a  legal  one,  can  be  estab- 

17.  Methodist  Protestant  Chmdi  ▼.  2.  Williams  t.  Neely,  134  Fed.  1, 
Baltimore,  6  Gill  (Md.>  391,  48  Am.  67  G.  G.  A.  171,  69  LJI.A.  232:  Ouard- 
Oec.  540;  Ordway  y.  Farrow,  79  Yt.  ian  Trust  Co.  v.  Kansas  City  Southern 
192,  64  AU.  1116, 118  A.  S.  R.  951.      R.  Co.,  171  Fed.  43,  96  C.  C.  A.  285, 

Notes:  111  A.  S.  E.  45;  5  Ann.  Cas.  28  L.R.A.(N.S.)  620;  Smith  v.  Werk- 
727.  heiser,  152  Mich.  177,  115  N.  W.  964, 

18.  Tyler  ▼.  Hamersley,  44  Conn.  125  A.  S.  R.  406,  15  L.R.A.(N.S.) 
419, 26  Am.  Rep.  479.  1092;  Gillian  v.  Chancellor,  43  Miss. 

19.  Barnes  t.  Ward,  45  N.  C.  93,  57  437,  5  Am.  Rep.  498.  And  see  supra, 
Am.  Dee.  590.  par.  43,  as  to  granting  relief  generally 

20.  Bomeisler  ▼.  Foster,  154  N.  Y.  becaose  of  inadequacy  of  legal  remedy. 
229,  48  N.  E.  534,  39  L.R.A.  240.  3.  Hayes  y.  O'Brien,  149  IlL  403,  37 

1.  Devlin  y.  Quigg,  44  Minn.  534,  N.  E.  73,  23  LJt.A.  56S. 
«7  N.  W.  268,  20  A.  S.  E.  592,  10 
L.RJL.  665. 
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lished  tniljr  by  oil  action  at  law';  and  unless  the  pdrty  entifled  to  Uie 
beneficial  interest  is  allowed  to  iiJse  the  name  of  the  party  in  whiom 
the  legal  title  is  vested,  tiie  cestui  que  use  would  be  without  a  legal 
remedy  * 

110.  Theory  on  Which  Injunction  Issues. — ^The  theory  on  which  a 
court  of  equity  acts  in  enjoining  a  proceeding  in  another  court  of 
co-ordinate  jurisdiction  is  that  it  has  jurisdiction  in  personamj' 
and  that,  so  acting,  it  has  power  to  require  the  defendant  to  do,  or 
to  refrain  from  doing,  anything  beyond  the  limits  of  its  territorial 
jurisdiction,  which  it  might  require  to  he  done  or  omitted  within  the 
limits  of  such  territory.*  In  such  a  case  it  may  restrain  a  party  from 
prosecuting  a  subsequent  suit  in  another  jurisdiction,  whether  the 
objects  of  the  two  suits  are  the  same  or  not,  if  the  effect  of  the  second 
suit  is  to  withdraw  from  the  court  first  acquiring  jurisdiction  a  part 
of  the  subject  matter  of  the  first  suit."  When  an  injunction  is 
granted  for  this  purpose,  it  is  in  no  just  sense  a  prohibition  to  those 
courts  in  the  exercise  of  their  jurisdiction.  It  is  not  addressed  to 
them  and  does  not  even  assume  to  interfere  with  them.  The  process 
is  directed  only  to  the  parties.  It  neither  assumes  any  superiority 
over  the  coiu't  in  which  the  proceedings  are  had,  nor  denies  its  juris- 
diction.'.  The  rule  has  no  reference  to  the  supremacy  of  one  tribunal 
over  the  other,  nor  to  the  superiority  in  rank  of  the  respective  claims, 
in  behalf  of  which  the  conflicting  jurisdictions  are  invoked.  It  sim- 
ply requires,  as  a  matter  of  necessity,  and  therefore  of  comity,  that 
when  the  object  of  the  action  requires  the  control  and  dominion  of 
the  property  involved  in  the  litigation,  that  court  which  first  acquired 
possession,  or  tiie  dominion  which  is  equivalent^  draws  to  itself  the 
exclusive  rjght  to  dispose  of  it,  for  the  purposes  of  its  jurisdiction.? 
11 L  Attachment. — In  the  exercise  of  the  equity  power  to  prevent 
irreparable  injury  and  damage  and  to  grant  injunctions  where  there 
.  is  no  adequate  remedy  at  law,  ah  injunction  may  be  granted  to  restrain 
an  ofhcer  from  attaching  and  taking  property  of  the  complainant  as 

I  4.  Falkner  v.  Streator,  56  N.  C.  33,  U.  SL  (L.  ed.)  854;  State  v.  Fredlock, 

;  €7  Am.  Dec.  230.  52  "W.  Va.  232,  43  S.  E.  153,  94  A.  S. 

5.  French  v.  Hay,  22  Wall  238,  22  E.  932. 

i                                     U.  S.  (L.  ed.)  854;  AUen  v.  Buchanan,  7.  State  v.  Fredlock,  52  W.  Va.  232, 

97  Ala.  399,  11  So.  777,  38  A.  S.  R.  43  S.  E.  153,  94  A.  S.  R.  932  and  note. 

187;  Pickett  v.  Ferguson,  45  Ark.  177,  8.  Tyler  v.  Hamersley,  44  Conn.  419, 

55  Am.  Rep.  545;  O'Haire  v.  Bums,  45  2  Am.  Rep.  479;  Rader  v.  Stubblefleld, 

i                                    Colo.  432,  101  Pac.  755,  132  A.  S.  R.  43  Wash.  334,  86  Pac.  560,  10  Ann. 

I                                    191  and  note,  25  L.R.A.(N.S.)   267;  Cas.  20  and  note;  State  v.  Fredlock, 

Keyser  v.  Rice,  47  Md.  203,  28  Am.  52  W.  Va.  232,  43  S.  E.  153,  94  A.  S. 

Rep.    448;    Hawkins    v.    Ireland,    64  R.  932.     And  see  CouMS,  vol.  7,  p. 

Minn.  339,  67  N.  W.  73,  58  A.  S.  R.  1071. 

534;  State  v.  Fredlock,  52.  W.  Va.  232,  9.  Young  v.  Hamilton,.  135  Qa.  ^, 

43  S.  E.  153,  94  A.  S.  R.  932,  69  S.  E.  593,  Ann.  Gas.  i912A  14^  SI 

Note:  59  A.  S.  R.  880.  L.EA-(N.S.)  1057.                         ■   . 

6.  French  v.  Hay,  22  WaU.  238,  22 
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mjuriousi  to  hi?  character  #nd  destructive  of'iua  h^sm^Jo.  si^ch 
a  case  an  auction  of  trespass  or  replevixi  would  not  afford  such  a  coni- 
plete,  prompt  and  iafficieut  remedy  as  would  justify  tl;^e  court  in  refus- 
ing ibe  relief  sought.^*  Such  relief  may  also'  be  gnufitted  whiere  prop- 
erty is  in  the  hands  of  a  receiver,  becaiise  a  sale  under  the  attachment 
would  be  a  cloud  on  the  title  of  the  purchaser  at  the  receiver's  sale." 
A  state  court  of  equity  may  also  enjoin  a  citizen  of  that  state  from 
availing  himself  of  attachment  proceedings  in  another  state  against  a 
debtor  against  whom  insolvency  proceedings  have  been  instituted  in 
the  former  state,  and  for  whom  an  assignee  has  been  appointed.** 
So  a  creditor  in  one  state  who  recognizes  the  validity  of  an  assign- 
ment for  the  benefit  of  creditors  made  by'  a  resident  of  that  state, 
by  appearing  before  the  assignee  and  presenting  his  claim,  may  be 
enjoined  by  the  courts  of  that  state  from  bringing  an  action  in  another 
state,  and  ther^  attaching  lands,  on  the  ground  that  such  lands  did 
not  pass  by  the  assignment  for  the  reason  that  it  does  not  conform 
to  the  laws  of  the  latter  state.**  The  mere  bringing  of  a  suit,  how- 
ever, and  the  attachment  of  property  in  another  state,  by  a  citizen 
of  one  state  against  another  citizen  of  the  same  state  to  recover  dam- 
ages for  a  tort  committed  in  the  state  of  their  residence,  is  not  such 
annoyance  or  harassment  as  will  warrant  an  injunction  against  its 
maintenance.**  Again  when  the  debtor  and  creditor  are  domiciled 
in  different  stp,tes,  and  the  creditor  proceeds  by  attachment  in  the 
courts  of  the  state  of  his  domicil  against  the  property  of  his  debtor, 
there  is  no  cause  for  interference  by  injunction  on  the  part  of  the 
courts  of  the  debtor's  domicil,  even  though  the  creditor  be  tem- 
porarily found  within,  their  jurisdiction.  This  is  ^pecessarily  so,  fpr 
the  equitable  jurisdiction  in  this  class  of  cases  arises  only  from  the 
creditor's  effort  to  evade  the  law  of  the  state  of  his  domicil.**' 

i  Proceedings  in  Foreign  Country  or  State.  . 

112.  Courts  of  Foreign  Countries. — ^It  is  a  doctrine,  well  recognized 
and  universally  conceded,  that  the  courts  of  one  country  can  exercise 
no  jurisdiction  or  control  over  the  courts  of  another  country.  Pro- 
ceeding on  this  theory,  the  rule  also  prevailed  at  ohe  time,  that  a 
court,  could  not  restrain  a  citizen  within  the  jurisdiction  from  prose- 
cuting a  suit  in  a  court  of  a  foreign  nation.  Gradually,  however,  recog- 
nition was  given  to  the  distinction  between  endeavoring  to  control  the 
action  of  a  foreign  court,  by  a  mandate  directed.to  it,  and  controlling 

10.  North  y.  Peters,  138  U.  S.  271,      13.  Kendall  7.  HcCIites  CoU  Co., 
11  S.  a.  346,  34  U.  S.  (L.  ed.)  936.     182  Pa.  St.  ly  37  Atl.  823,  61  A;  S.  R. 

11.  Texas  Trunk  R.  Co.  v.  Lewis,  81  688  and  note.       ; .  .     '       i 

Tex.  1, 16  8.  W.  647,  26  A.  S.  R.  776  14.  Jones  v.  Hnghes,  156  la.  ^4, 
aiidnote..,  137  N.  W.  1023,  42  L.R.A.(N.S;)  502. 

12.  Note:  21  LJt.A.  74.  :      15.  Griffith  t.  Langsdale,  53  Ark.  71, 
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the  action  of  a  resident,  over  whose  person  the  court  had  undisputed 
jurisdiction,  until,  according  to  later  decisions,  unqualified  approval 
is  given  to  the  doctrine  that,  in  a  proper  case,  if  the  court  has  juris- 
diction of  the  person  it  may  enjoin  him  from  prosecuting  such  & 
suit.  The  courts  in  these  cases  proceed  on  the  theory  that  the  restraint 
<)perates  on  the  person  of  the  litigant  who,  as  a  resident  within  the 
jurisdiction  of  the  court  from  which  the  mandate  is  issued-,  may  be 
compelled  to  recognize  and  obey  its  laws  and  the  decrees  of  its 
tribunals.** 

113.  Courts  of  Another  State. — ^It  was  at  one  time  contended  that, 
under  the  provisions  of  the  constitution  of  the  United  States,  declaring 
that  full  faith  and  'credit  should  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  state,  and  that 
the  citizens  of  each  state  should  be  entitled  to  all  privileges  and  immu- 
nities of  citizens  of  the  several  states,  every  citizen  of  the  United 
States  had  the  absolute  right  to  prosecute  an  action  in  the  courts  of 
any  state  of  the  United  States,  and,  therefore,  that  an  injunction 
could  not  issue  from  a  court  of  the  state  of  his  domicO  forbidding 
him  to  exercise  this  right  in  the  courts  of  another  .state.  This  con- 
tention, however,  did  not  receive  judicial  approval.  On  the  contrary, 
the  doctrine  is  well  established,  that  these  constitutional  limitations 
do  not  operate  as  a  prohibition  against  the  power  of  a  court  of  equitj' 
to  afford  this  relief.*'  The  general  rule,  therefore,  is,  that  where  a 
party  is  within  the  jurisdiction  of  the  court,  he  may,  on  a  proper 
showing,  be  enjoined  from  prosecuting  an  action  in  a  court  of  another 
state.*®    The  question,  however,  as  to  when  this  jurisdiction  may  be 

13  S.  W.  733,  22  A.  8.  R.  182;  Car-  17.  Allen  t.  Bnchanan,  97  Ala.  399, 
p«iter  V.  Hanes,  162  N.  C.  46,  77  8.  11  8o.  777,  38  A.  8.  K.  187;  O'Haii* 
E.  1101;  Ann.  Gas.  1915A  832.  v.  Bums,  45  Colo.  432,  101  Pac.  765, 

16.  Allen  v.  Bnchanan,  97  Ala.  399,  132  A,  8.  R.  191,  26  LJl.A.(N.S.)  267; 
11  So.  777,  38  A.  S.  R.  187;  O'Hairo  Wierse  v.  Thomas,  145  N.  C.  261,  69 
V.  Bums,  45  Colo.  432,  101  Pac.  755,  8.  E.  58,  122  A.  8.  R.  446,  15  LJl_A. 
132  A.  S.  R.  191,  25  L.R.A.(N.S.)  267  (N.S.)  1008. 
and  note;  Burlington,  etc.,  R.  Co.  v.  Note:  59  A.  8.  R.  880. 
Thompson,  31  Kan.  180, 1  Pac.  62^,  47  18.  Moian  v.  Stnrges,  164  U.  8.  256, 
Am.  Rep.  497;  Gordon  v.  Munn,  81  14  8.  a.  1019,  38  U.  8.  (L.  ed.)  981; 
Ean.  537,  106  Pac.  286,  25  L.R.A.  Allen  ▼.  Buchanan,  97  Ala.  399, 11  So. 
(N.S.)  917;  Keyser  v.  Rice,  47  Md.  777,  38  A.  S.  R.  187;  Hckett  v.  Fer- 
203,  28  Am.  Rep.  448;  Caraon  v.  Don-  gnson,  45  Ark.  177,  55  Am.  Rep.  645: 
ham,  149  Mass.  52,  20  N.  E.  312,  14  Greer  ▼.  Cook,  88  Ark.  93,  113  8.  W. 
A.  8.  R.  397,  3  L.R.A.  203;  Hawkins  1009,  16  Ann.  Cas.  671;  O'Haire  v. 
V.  Ireland,  64  Minn.  339,  67  N.  W.  73,  Bums,  46  Colo.  432, 101  Pac  755, 132 
68  A.  8.  R.  634  and  note;  Rader  v.  A.  8.  R.  191  and  note,  25  L.R.A. 
Stnbblefield,  43  Wash.  334,  86  Pac.  (N.S.)  267;  Harris  v.  Pulknan,  84  111. 
560. 10  Ann.  Cas.  20  and  note.  20,  25  Am.  Rep.  416;  Sandage  v.  Stn- 

Notes:  56  Am.  Rep.  663;  59  A.  8.  dabaker  Bros.  Mfg.  Co.,  142  Ind.  148, 
879;  21  L.R.A.  71;  25  L.R.A.(N.8.)  41  N.  E.  380,  51  A.  8.  R.  165,  34 
269;  10  Ann.  Gas.  28;  Ann.  Cas.  L.R A.  363;  Gordon  v.  Munn,  81  Kan. 
1913B204.  537,  106  Pac.   286,  25   L.R.A.(N.S.) 
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exercised  is  often  one  of  great  delicacy,  owing  to  the  fact  that  it  may 
frequently  lead  to  a  conflict  of  jurisdiction.**  Hence,  the  power  is 
used  sparingly,  and  the  petitioner  must  show  good  equitable  grounds, 
or  the  injunction  will  not  issue.*' 

114.  Principles  Underlying  Rule. — ^The  jurisdiction  resto  on  the 
authority  vested  in  courts  of  equity  over  persons  within  the  limits  of 
their  jurisdiction,  to  restrain  them  from  doing  inequitable  acts  to 
the  wrong  and  injury  of  others  *  and  on  the  power  of  the  state  to  com- 
pel its  own  citizens  to  respect  its  laws,  even  beyond  its  own  territorial 
limits.'  The  court  proceeds  on  the  theory  that  as  long  as  a  citizen 
belongs  to  a  state,  he  owes  it  obedience;  and,  that  as  between  states, 
the  state  in  which  he  is  domiciled  has  jurisdiction  over  his  person,  and 
his  personal  relations  to  other  citizens  of  the  state.*  In  the  exercise 
of  this  power  there  is  no  attempt  to  render  the  foreign  tribunal  sub- 
ject to  the  control  or  direction  of  the  local  court  or  to,  in  any  way, 
exercise  a  supervisory  power  over  it.*     There  is  a  clear  distinction 

917;  Mason  v.  Harlow,  84  Ean.  277,  Ann.  Cas.  27;  16  Ann.  Cas.  673;  Ann. 

114  Pac.  218,  33  L.R.A.(N.S.)   234;  Caa.  1913B  204, 

Keyser  v.  Rice,  47  Md.  203,  28  Am.  And  aee  Gonsrs,  vol.  7,  p.  1070. 

Bep.  448;  Miller  v.  Qittings,  86  Md.  19.  Pickett    v.    Feiguaon,   45    A;^ 

601,  37  AtL  372,  60  A.  8.  B.  352  and  177,  55  Am.  Rep.  645. 

note,  37  L.RA.  654;  Cnnningham  v.  20.  Jones  v.  Hughes,  156  la.   684, 

Butler,  142  Mass.  47,  6  N.  E.  782,  56  137  N.  W.  1023,  42  L.B.A.(N.S.)  602. 

Am.  Rep.  657  and  note;    Carson  v.  Note:  25  L.R.A.(N.S.)  268. 

Dunham,  149  Mass.  52,  20  N.  £.  312,  1.  O'Haire  v.  Bums,  46  Colo.  432, 

14  A.  8.  R.  397,  3  L.R.A.  203  and  101  Pac.  755,  132  A.  S.  R.  191,  25 

note;  Hawkins  v.  Ireland,  64  Minn.  L.B.A.(N.S.)  267  and  note;  Engel  v. 

339,  67  N.  W.  73,  58  A.  S.  R.  534;  Soheuerman,  40  Ga.  206,  2  Am.  Rep. 

Freick  ▼.  Hinkly,  122  Minn.  24,  141  573;  Amborsen  Hydraulic  Const.  Co. 

N.    W.   1096,    46   L.R.A.(N.S.)    695;  v.  Northern  Contracting  Co.,  1^0  Ga. 

Kempson  v.  Kempson,  63  N.  J.  Eq.  1,  78  S.  E.  340,  47  L.R.A.(N.S.)  684; 

783,  52  Atl.  360,  625,  92  A.  S.  R.  682,  Keyser  v.  Bice,  47  Md.  203,  28  Am. 

58  L.R.A.  484;  Wierse  v.  Thomas,  145  Rep.  448;  Miller  v.  Gittings,  85  Md. 
N.  C.  261,  59  S.  E.  58,  122  A.  S.  R.  601,  37  Atl.  372,  60  A.  S.  R.  352,  37 
446,  15  L.R.A.(N.S.)  1008  and  note;  L.R.A.  654 ;  Hazen  v.  Lyndonville  Nat. 
Carpenter  v.  Hanes,  162  N.  C.  46,  77  Bank,  70  Vt.  543,  41  Atl.  1046,  67  A. 
S.  E.  1101,  Ann.  Cas.  1915A  832  and  S.  R.  680;  Rader  v.  Stubblefidd,  43 
note;  Schmaltz  v.  Tork  Mfg.  Co.,  204  Wash.  334,  86  Pac.  560,  10  Ann.  Cas. 
Pa.  St.  1,  53  Atl.  522,  93  A.  S.  R.  782,  20  and  note. 

59  L.R.A.  907;  Moton  v.  HuU,  77  Tex.  Notes:  25  L.R.A.(N.S.)  268;  Ann. 
80, 13  S.  W.  849,  8  L.R.A.  722;  Hazen  Cas.  1913B  205. 

▼.  Lyndonville  Nat.  Bank,  70  Vt.  543,  And  see  infra,  par.  116  et  seq. 

41  Atl.  1046,  67  A.  S.  R.  680  and  note;  2.  Gordon  v.  Munn,  81  Ean.  637, 

Bader  v.  Stubblefleld,  43  Wash.  334,  106  Pac  286,  25  L.B.A.(N.S.)  917. 

86  Pac.  560, 10  Ann.  Cas.  20  and  note;  Note:  25  L.R.A.(N.S.)  268. 

State  V.  Fredlock,  52  W.  Va.  232,  43  And  see  supra,  par.  112. 

S.  E.  153,  94  A.  S.  R.  932.  S.  Sandage    v.    Studabaker    Bros. 

Notes:  3  A.  8.  R.  115;  14  A.  S.  R.  Mfg.  Co.,  142  Ind.  148,  41  N.  E.  380, 

4D1;  34  A.  8.  R.  91;  59  A.  S.  R.  880;  51  A.  8.  B.  165,  34  LHJL  363. 

61  A.  S.  R.  692;  92  A.  S.  R.  686;  94  4.  Allen  y.  Buchanan,  97  Ala.  399, 

A.  S.  R.  947;  25  L.B.A,(N.S.)  268;  10  11  So.  777,  38  A.  8.  B.  187;  O'Haiw 
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between  an'injuneidon  agamst  the  proceedings  of  a  qoxat  in  another 
state,  and  the  power  and  authority  of  such  court  and  one  to  restrain 
the  personal  action  of  a  citizen.  In  the  first  case  the  court  has  no 
jurisdiction,  while  in  the  other  it  proceeds  in  personam  against  the 
defendant,*  directing  him  to  jproceed  no  further  in  the  action,*  with- 
out regard  to  the  fact  that  the  res  of  the  controversy  may  be  outside 
of  the  territorial  jurisdiction  of  the  court,"  for  in  such  a  case  the 
eourt  has  the  power  to  compel  a  party  to  do  all  the  things  necessary 
according  to  tiie  lex  loci  rei  sitae  which  he  could  do  voluntarily  to 
give  full  effect  to  the  decree  against  him.^ 

115.  Ground  in  General  for  Granting  Injunction. — No  general  rule 
can  be  laid  down  as  to  when  the  court  ought  to  enjoin  a  party  from 
prosecuting  a  suit  in  a  foreign  jurisdiction.  Each  case  must  be  ruled 
by  its  own  facts.  If  they  show  that  it  is  necessary  and  equitable  to 
exercise  the  power  in  the  orderly  administration  of  justice,  the  court 
should  enjoin  the  party,  otherwise  not.*  Ordinarily  if  the  case  stated 
in  the  bill  is  such  as  to  render  it  the  duty  of  the  court  to  restrain  a  party 
from  instituting  or  carrying  on  proceedings  in  a  court  of  its  own  state, 
it  is  bound  in  like  manner  to  enjoin  him  from  prosecuting  a  suit  in  a 
foreign  court.  All  that  is  necessary  to  sustain  jurisdiction  in  such 
eases  is,  that  the  plaintiff  should  show  a  dear  equity,  and  that  the 
defendant  should  be  subject  to  the  authority  and  within  the  reach  of 
the  process  of  the  court.**    The  subject  matter  in  controversy  does 

V.  Bums,  45  Colo.  432,  101  Pac.  755,  380,  51  A.  S.  E.  166,  34  L.R.A.  363; 

132  A.  S.  R.  191,  25  L.R.A.(N.S.)  267  Jones  v.  Hughes,  156  la.  684,  137  N. 

and  note;  Engel  v.  Scheuerman,  40  Ga.  W.  1023,  42  LJl.A.(N.S.)  502;  Haw- 

206,  2  Am.  Rep.  573;  Sandage  v.  Stu-  kins  v.  Ireland,  64  Minn.  339,  67  N.  W. 

dabaker  Bros.  Mfg.  Co.,  142  Ind.  148,  73,  58  A.  S.  R.  534;  Wieree  v.  Thomas, 

41  N.  E.  380,  51  A.  S.  R.  165,  34  145  N.  C.  261,  59  S.  E.  58,  122  A.  S. 

L.R.A.  363;  Jones  v.  Hughes,  156  la.  R.  446,  15  L.R.A.(N.S.)  1008;  Rader 

684,  137  N.  W.  1023,  42  L.R_A..(N.S.)  v.  Stubblefield,  43  Wash.  334,  86  Pac. 

502;  Keyser  v.  Rice.  47  Md.  203,  28  560, 10  Ann.  Cas.  20  and  note;  State  v. 

Am.  Rep.  448;  Miller  v.  Gittings,  85  Predlock,  52  W.  Va.  232,  43  S.  E.  153, 

Md.  601,  37  Atl.  372,  60  A.  S.  R.  352,  94  A.  S.  R.  932. 

37  L.R.A.  654;  Wierse  v.  Thomas,  145  Notes:  56  Am.  Rep.  664;  59  A.  S. 

N.  C.  261,  59  S.  E.  58,  122  A.  S.  R.  R.  880;  Ann.  Cas.  1913B  204. 

446,  15  L.R.A.(N.S.)  1008;  Hazoi  v,  6.  Note:  56  Am.  Rep.  664. 

Lyndonville  Nat.  Bank,  70  Vt.  543,  41  7.  Gordon  v.  Munn,  81  Kan.  537, 

^"•.  }?f'J'^  .o-  5;  ?•  ^loi  ^A^^^  "•  106  Pac-  286,  25  L.R.A.(N.S.)  917. 
Stubblefield,  43   W^h.   334    86  Pa«S.       g.  Gordon  v.  Munn,  81  Kan.  5^, 

^1  ««•*  R  fifi^^Q  A  «  106  Pac.  286,  25  L.R.A.(N.S.)  917; 
R  «7?.'  S  ^"a  ?&"S?  Lfif.  A.n  Schmaltz  v.  York  Mfg.  Co.,  204  Pa! 
?as.T9i3?20^5'''''-^''-^-^    ''''   "^^  f'-\  ^^  Atl.  522,  93  A.  S.  R.  782.  59 

5.  Allen  v.  Buchanan,  97  Ala.  399,  ^-^"^  ^"J:  ^    ,     ,     ...    „. 

11  So.  777,  38  A.  S.  R.  187;  O'Haire      »•  Hawkins   v.   Ireland,    64    Mmn. 
V.  Bums,  45  Colo.  432,  101  Pac.  755,  339,  67  N.  W.  73,  58  A.  S.  R.  534. 
132  A.  S.  R.  191  and  note,  25  L.R.A.      10.  Hazen  v.  Lyndonville  Nat.  Bank, 
(N.S.)    267;   Sandage  v.   Studabaker  70  Vt.  643,  41  Atl.  1046,,  67;  A.  S.  R. 
Bros.  Mfg.  Co.,  142  Udl  148,  41  N.  E.  680;.  B.adei  v.  Stubblefield,  '43  Waah. 
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not  apparently  have  any,  effect  on  the  court's  action  in  granting  or 
HQfuisiBg  an  injunction,  but  mioh  action  is  rather  dependent  on  the 
pozpqse  of  the  prosecution  of  the  foreign  suit  or  the  end  to  be  at- 
tained by  the  injunction.**  Ajb  a  general  rule,  the  court  will  consider 
the  purpose  of  the  parties  and  the  object  sought  to  be  accomplished 
by  appetEiling  to  a  court  of  another  state  and,  in  case  it  appears  that 
the  interposition  of  the  court  is  necessary  to  prevent  an  inequitable 
thing,  something  contrary  to  good  conscience,  it  may  grant  the  relief 
asked.*'  Therefore,  it  is  recognized  that  a  court  of  equity  in  one 
state  has  power  to  restrain  its  own  citizens,  of  whom  it  has  jurisdic- 
tion, from  prosecuting  suits  in  the  courts  of  other  states,  whenever 
the  facts  of  the  case  make  such  restraint  necessary  to  enable  the 
court  to  do  justice  and  prevent  one  citizen,  from  obtaining  an  inequi- 
table advantage  over  other  citizens.** 

116.  Suits  to  Evade  Laws  of  Domidl; — ^A  situation,  which  is  fre- 
quently presented  for  relief,  is  where  the  foreign  suit  is  brought  for  the 
purpose  of  evading  the  rightly  applicable  laws  of  the  domicil  of  the 
parties.  In  such  a  case,  on  a  proper  showing,  relief  will  be  accorded 
the  complainant.**  An  ordinary  instance  of  this  is  where  a  creditor, 
proceeding  in  the  foreign  jurisdiction,  seeks  to  secure  a  preference 
forbidden  by  the  state  of  his  residence,  as  where  a  suit  is  brought  in  a 
foreign  court  to  evade  exemption  laws.*'  An  injunction  may  also  be 
granted  restraining  a  plaintiff  from  prosecuting  an  action  in  a  state 
other  than  that  of  the  residence  of  himself  and  the  defendant,  where 
his  object  in  doing  so  is  to  violate  or  evade  a  valid  agreement  entered 
into  by  him,**  Similarly  a  party  to  a  contract  is  entitled  to  an  injunc- 
tion restraining  the  prosecution  of  several  actions  for  the  recovery  of 
different  instalments  thereunder,  commenced  by  the  assignee  of  the 
dther  party  in  the  court  of  a  foreign  state  for  the  purpose  of  avoiding 

334,  86  Pae.  560,'  10  Ann.  Cas.  20  and  W.  73,  58  A.  S.  R.  534;  Freick  v. 

note.     '  Hinkly,  122  Minn.  24, 141  N.  W.  1096, 

11.  Pickett  V.  Ferguson,  45  Ark.  46  L.R.A.(N.S.)  695;  Hazen  v.  Lyn- 
177,  55  Am.  Kep.  545.  donviUe  Nat.  Bank,  70  Vt  543,  41  Atl. 

Note:  25  LJa.A.(N.S.)  268.  1046,  67  A.  S.  R.  680  and  note. 

12.  Mason  v.  Harlow,  84  Kan,  277,       Note:  59  A.  S.  R.  880. 

114  Pac.  218,  33  L.RA.(N.S.)    234;       14.  Greer  v.  Cook,  88  Ark.  93,  113 

Chmnin^am  V.  Butler,  142  Mass.  47,  S.  W.  1009,  16  Ann.  Cas.  671;  Sand- 

6  N.  £.  782,  56  Am.  Rep.  667  and  age  v.  Stndabaker  Bros.  Mfg.  Co.,  142 

note.'  Ind.  48,  41  N.  E.  380,  5l  A.  S.  R.  165, 

-Note:  ai  A.  S.  R.  692.  34  L.R.A.  363;  Miller  v.  Gittings,  85 

13.  Sandage  v.  Studabaker  Br«3.  Md.  601,  37  Atl.  372,  60  A.  S.  R.  352 
Mfg.  Co.,  142  Ind.  148,  41  N.  E.  380,  and  note,  37  L.R.A.  654;  Preick  v. 
SI  A.S.  R.  165,  34  LJB.A.  363;  MUler  Hinkly,  122  Minn.  24, 141 N.  W.  1096, 
V.  Gittings,  85  Md.  601, 37  AtL  372,  60  46  L.R.A.(N.S.)  695. 

4:.'8.  R.  352  and  note,  37  LJI.A.  654;      Notes:  59  A.  8.  Q.  884;  25  L.R.A. 
Omminghain  r.  Bntler;  142  Mass.  47,'  (N.S.)  269.  ■) 

6  N.  E.  782,  56  Am.  Rep.  657;  Haw-      15.  See  ExEUFnoKSfVol.  II,  p.  552. 
kins  V.  Inland,  64  Minn.  339,  67  N.    '16.  Note:  59  A.  6.,S.  883.  ,    . 
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a  statute  of  the  state  in  which  the  contract  was  made  and  to  be  per- 
formed, and  in  which  both  the  parties  and  such  assignee  resided'  In 
the  same  way  as  against  creditors  residing  in  a  state  wherein  proceed- 
ings have  been,  or  are  about  to  be  instituted  against  an  insolvent 
debtor,  an  injunction  may  properly  issue  to  prevent  them  from  main- 
taining actions  or  proceedings  in  other  states  to  avoid  the  effect  of  the 
insolvency  laws  of  their  domicil  by  seeking  preferences  or  advantages 
by  attachment  or  otherwise  in  such  other  state." 

117.  Fraudulent,  Vexatious  or  Oppressive  Litigation. — ^A  frequ^it 
ground  on  which  a  court  of  equity  is  asked  to  grant  injunctive  rdief 
is  where  the  institution  of  a  suit  in  another  state  is  fraudulent,**  or 
is  brought  for  the  purpose  of  vexing,  harassing  or  oppressing  an  op- 
ponent.*' This  is  well  illustrated  where  both  parties  are  residents  of 
the  same  state,  and  the  object  of  the  prosecution  of  the  action  in  the 
state  is  to  evade  the  laws  of  the  domicil,  and  to  subject  the  defendant 
to  some  penalty  or  remedy  of  an  oppressive  character  to  which  he 
is  not  subject  in  the  state  of  his  residence  and  wherein  the  alleged 
cause  of  action  arose.*  In  such  a  case,  while  there  is  an  evasion  of  the 
laws  of  the  domicil,  yet  the  controlling  motive  is  by  invoking  the  aid 
of  the  laws  of  the  foreign  jurisdiction  to  annoy,  harass  and  oppress  an 
opponent  and  thus  to  coerce  him  to  attain  a  desired  end. 

118.  Effect  of  Prior  Jurisdiction  of  Local  Court. — An  injunction 
restraining  a  suit  in  a  foreign  court  is  sometimes  granted  where  the 
party  sought  to  be  restrained  has,  by  his  conduct,  submitted  the 
questions  at  issue  to  the  local  court,  and  is  thereby  deemed  estopped 
from  pursuing  an  inconsistent  action,'  or  where  the  local  court  had 
prior  jurisdiction,  and  all  matters  at  issue  can  readily  be  adjudicated 
in  the  suit  there  pending.'  A  party  may,  likewise,  be  restrained 
from  prosecuting  a  second  suit  where  it  involves  a  matter  already 
adjudicated  in  the  courts  of  the  first  state,*  or  where  the  effect  of  the 

17.  Sandage  v.  Studabaker  Bros,  oppression  of  the  opponent  the  remedy 
Mfg.  Co.,  142  Ind.  148,  41  N.  E.  380,  therefor,  if  any,  is  at  law  for  a  maU- 
51  A.  S.  R.  165,  34  L.R.A.  363.  cioos  abuse  of  process  and  not  by  a 

18.  Hazen  v.  Lyndonville  Nat.  Bank,  suit  in  equity  for  an  injunction. 

70  Vt.  543,  41  Atl.  1046,  67  A.  S.  R.  Notes:    21    LJI.A.    72;    25   L.R.A. 

680  and  note.  (N.S.)  268. 

19.  Note:  25  L.R.A.(N.S.)  268.  See  supra,  par.  55,  as  relief  general- 

20.  O'Haire  v.  Bums,  45  Colo.  432,  ly  against  vexatious  litigation. 

101  Pac.  755,  132  A.  S.  R.  191,  25       1.  Miller  v.  Gittings,  85  Md.  601,  37 

L.R.A.(N.S.)  267  and  note;  Mason  v.  Atl.  372,  60  A.  S.  R.  352  and  note,  37 

Harlow,  84  Kan.  277, 114  Pac.  218,  33  L.R.A.  654. 

LJl~d..(N.S.)  234;  MiUer  v.  Gittings,       2.  Note:  25  LJl.A.(N.S.)  272. 

85  Md.  601,  37  Atl.  372,  60  A.  S.  R.      3.  Notes:  59  A.  S.  R.  882;  21  L.B.A 

352  and  note,  37  L.R.A.  654.    Compare  72;  25  LJLA,(N.S.)  271. 

Greer  v.  Clark,  88  Axk.  93,  113  S.  W.       4.  O'Haire  v.  Bums,  46  Colo.  432, 

1009,  16  Ann.  Cas.  671,  holding  that  101  Pac  765,  132  A  S.  B.  191,  25 

where  the  sole  purpose  of  a  suit  in  a  L.R.A(N.S.)  267. 

foreign  jurisdiction  is  the  vexation  and 
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second  salt  is  to  withdraw  from  tihe  court  first  acquiring  jnrisdiction 
a  part  of  the  subject  matter  of  the  first  suit,  although  tiie  objects  of 
the  two  suits  are  not  the  same.*  In  this  connection  it  is  also  decided 
tiiat  if  a  suit  or  action  is  already  pending  in  a  court  of  a  state  or 
nation  between  residents  thereof,  and  one  of  them  subsequently  in- 
^tutes  another  action  for  the  same  cause  against  his  adversary  in  a 
foreign  court,  though  complete  justice  between  the  parties  may  be 
done  in  the  local  court,  the  action  in  the  foreign  court  will  be  regarded 
as  vexatious  and  will  be  enjoined.  An  additional  ground  for  inter- 
ference is  also  said  to  be  presented  when  it  appears  that  the  action  is 
brought  in  the  other  state  because  the  adverse  party  will  there  be 
subjected  to  great  difiiculty  and  inconvenience,  and  may,  perhaps, 
not  be  able  to  present  his  cause  or  defense  on  the  merits.* 

119.  Reasons  for  Refusing  Injunction. — ^Aside  from  the  desire  to 
prevent  some  threatened  evasion  of  the  specific  laws  of  the  state 
intended  to  regulate  the  relations  of  its  citizens  to  each  other  in  some 
definite  manner,  courts  have  been  reluctant  to  interfere  with  the 
exercise  of  the  right  of  a  resident  to  go  into  the  courts  of  another  state 
to  secure  sach  relief  as  may  there  be  available  to  him  ^  and  the  power 
of  the  court  to  act  thus  is  sparingly  exercised.^  Ordinarily,  a  court 
of  equity  in  the  exercise  of  its  judicial  discretion,  will  not  restrain  the 
prosecution  of  a  suit,  in  another  state  unless  a  clear  equity  is  made 
out,  requiring  the  interposition  of  the  court  to  prevent  a  manifest 
wrong  and  injustice*  or  there  appears  to  be  a  clear  waiver  of  the 
laws  of  Hie  domicil  which  should  govern  the  rights  of  the  parties.^* 
It  will  not  enjoin  suita  against  parties  there  resident,  when  there  is 
nothing  to  show  that  the  prosecution  of  such  suits  would  not  be  lawful 
and  successful,  or  that  it  would  cause  any  unusual  expense  or  incon- 
venience to  them.^^  Nor  will  such  power  be  exerted  to  enjoin  parties 
who  are  not  domiciled  in  the  jurisdiction  of  the  court,  merely  on 
the  ground  that  the  party  has  come  into  court  by  bringing  an  action, 
the  limit  of  the  power  of  the  court,  in  such  a  case,  being  said  to  be 
the  right  to  prescribe  the  terms  upon  which  he  may  prosecute  his 
action  within  its  jurisdiction.*'     The  same  result  follows  where  a 

5.  State  T.  Fredlodc,  62  W.  Ya.  232,  note;  Guggenheim  v.  Wahl,  203  N.  T. 
43  S.  E.  153,  94  A.  S.  R.  932.  390,  96  N.  E.  726,  Ann.  Cas.  1913B 

6.  Note:  69  A.  S.  B.  883.  201. 

7.  Jones  v.  Hoghea,  156  la.  684, 137  10.  Carson  v.  Donham,  149  Mass.  52, 
N.  W.  1023,  42  L.5.A.(N.S.)  502.  20  N.  E.  312, 14  A.  S.  B.  397,  8  L,R.A. 

8.  See  supra,  pax.  113.  203. 

9.  Ambuisen  Hydranlie  Const  Co.  11.  Metropolitan  life  Ins.  Go.  ▼. 
▼.  Northern  Contracting  Co.,  140  Ga.  Fuller,  61  Conn.  252,  23  Atl.  193,  29 
1,  78  S.  E.  340,  47  L.E.A.(N.S.)  684;  A.  S.  R.  196  and  note. 

Jones  V.  Hughes,  156  la.  684,  137  N.      Note:  51  A.  S.  E.  173. 
W.  1023,  42  L.R.A.(N.S.)  502;  Car-      12.  Carpenter  t.  Hanes,  162  N.  C. 
son  V.  Dunham,  149  Mass.  52,  20  N.  E.  46,  77  S.  E.  1101,  Ann,  Caa.  1916A 
SaZ,  14  A.  S.  R.  397,  3  L.R.A.  203  and  832  and  note. 
R.  C.  L.  XIV.— 27.  417 
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Qonresidoit  has  merely  appeared  in  the  action  in  the  state  where  tin 
injunction  is  sought.**  It  is  also  immaterial,  so  far  as  bearing  on 
the  court's  action  is  concerned,  that  it  may  be  inconvenient  to  go  to 
the  foreign  state  to  try  the  suit.**  The  right  to  this  relief  being  based 
on  the  jurisdiction  of  the  court 'over  the  person,**  and,  it  being  essen- 
tial that  a  complainant  should  allege  and  prove  facts  sufficient  to 
entitle  him  to  the  relief  sought,**  it  follows  that  where  the  complaint 
does  not  set  forth  the  residence  of  either  party  to  the  action  sought  to 
be  enjoined,  and  the  proof  fails  to  show  definitely  where  any  of  the 
parties  reside,  an  injimction  should  be  denied.*'  These  general  prin- 
ciples by  which  the  courts  are  thus  influenced  are  based  on  principles 
of  comity  and  public  policy.** 

120.  Comparison  of  Relief  to  Be  Obtained. — ^The  court,  in  determin- 
ing the  right  to  relief,  will  not  be  influenced  by  the  fact  that  the  rules 
of  evidence  of  one  state  are  not  as  favorable  to  the  plaintiflf  as  the 
rules  of  the  other,  nor  because  of  convenience  in  producing  evidence.** 
Nor  will  a  court  enjoin  a  suit  pending  in  another  state  although  it  is 
between  citizens  resident  within  its  own  jurisdiction,  on  the  ground 
that  the  decisions  of  such  state  may  diflfer  from  its  own ;  **  nor  because 
in  the  opinion  of  the  plaintiff  he  may  obtain  a  more  favorable  result 
in  the  local  tribunal.*  The  right  of  a  party  to  sue  in  any  court 
having  jurisdiction  of  the  cause  of  the  action  and  competent  to 
afford  relief  being  generally  recognized,  the  mere  fact  that,  by  suing 
in  some  other  state  than  that  of  his  residence,  he  may  obtain  some 
advantage  not  secured  in  the  state  of  his  domicil,  is  not,  of  itself,  a 
ground  for  an  injunction.* 

121.  Suit  Already  Commenced  in  Other  State. — ^There  are  several 
decisions  which  seem  to  be  authority  for  the  doctrine  that  where  a 
suit  has  been  commenced  in  one  state,  in  which  the  court  has  juris- 
diction of  the  parties  and  of  the  subject  matter,  an  injunction  will 
not  be  granted  in  another  state  to  restrain  its  prosecution,*  on  the 
ground  that  to  interfere  by  injunction  in  such  a  case  would  be  incon- 

13.  Note:  21  L.R.A.  73.  20.  Caraon  v.  Dunham,  149  Mass.  52, 

14.  Mason  v.  Harlow,  84  Kan.  277,  20  N.  E,  312, 14  A,  S.  E.  397,  3  LJl.A. 
114  Pac.  218,  33  L.R.A.(N.S.)   234;  203. 

Freich  v.  Hinkly,  122  Minn.  24,  141  Note:  21  L.R.A.  72. 

N.  W.  1096,  46  L.R.A.(N.S.)  695.  1.  Notes:  21  L.R.A.  72;  25  L.E.A. 

15.  See  supra,  par.  114.  (N.S.)  270. 

16.  See  supra,  par.  32  et  seq.  2,  Ambnisen  Hydraulic  Const.  Co. 

17.  Greer  v.  Cook,  88  Ark.  93,  113  v.  Northern  Contracting  Co.,  140  Ga. 
S.  W.  1009,  16  Ann.  Cas,  671.  1,  78  S.  E.  340,  47  L.R.A.(N.S.)  684; 

18.  Jones  v.  Hughes,  156  la.  684,  Thomdike  v.  Thomdike,  142  HI.  450, 
137  N.  W.  1023,  42  L.R.A.(N.S.)  502;  32  N.  E.  510,  34  A.  S.  R.  90,  21  L.RjL 
Carson  v.  Dunham,  149  Mass.  52,  20  71;  Jones  v.  Hughes,  156  la.  684,  137 
N.  E.  312,  14  A.  S.  R.  897,  3  L.R.A.  N.  W.  1023,  42  L.R.A.(N.S.)  502. 
i03.  3.  Harris  v.  PuUman,  84  IlL  20,  26 

Notes:  3  L.R.A.  203;  21  L.R.A.  75.  Am.  Rep.  416;  Carson  v.  Dunham,  14S 
28.  Note:  25  L.R.A.(N.S.)  270.  Mass.  52,  20  N.  E.  312,  14  A.  S.  E. 
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aistent  with  state  harmony.*  The  reasoning,  however,  in  support  of 
such  a  doctrine  has  not  commoided  itself  to  the  judicial  mind,  for 
ihe  injunction  is  not  directed  to  the  courts  of  the  other  state,  but 
simply  to  the  parties  litigant,  and  although  the  power  should  be 
exercised  with  care,  and  with  a  just  regard  to  the  comity  which  ought 
to  prevail  among  oo-ordinate  sovereignties,  yet  its  existence  cannot 
at  this  day  be  denied.*  Probably  the  better  rule  is  that  injunctions 
under  such  circumstance  will  generally  be  confined  to  restraining 
the  commencement  of  suits  in  another  state  and  will  not  often  be 
extended  to  cases  in  which  suit  has  already  been  commenced,*  and 
that  if  full  and  complete  justice  will  be  done  as  betwe^  citizens  of 
the  same  stat9  in  a  suit  in  the  courts  of  emother  state,  a  court  of  the 
former  state  will  not  interfere  to  prevent  the  foreign  suit,  unless 
there  is  oppression  or  fraud  or  some  other  element  justifying  the 
interposition  of  the  court  to  prevent  wrong  and  injustice.'  Again  if 
a  bill  in  equity  pending  in  a  foreign  jurisdiction,  has  no  effect  on 
an  action  at  law  for  the  same  cause  in  a  domestic  forum,  even  when 
pleaded  in  abatement,  and  has  no  effect  when  pleaded  to  another  bill 
in  equity,  it  cannot  be  made  the  basis  for  an  injunction  against 
prosecuting  the  suit  at  law.* 

Power  as  between  State  and  Federal  Cowrta 

122.  Power  of  State  Court. — It  is  a  general  rule  that  a  state  court 
has  no  power  to  enjoin  parties  to  an  action  in  a  federal  court  from 
further  prosecuting  that  action  where  it  appears  tliat  the  federal  court 
first  acquired  jurisdiction  of  the  cause.^  To  this  rule  there  are,  how- 
ever, limitations  and  exceptions.  They  rest  on  the  general  doctrine 
that  as  between  courts  of  concurrent  jurisdiction,  that  court  which 
first  obtains  jurisdiction  of  the  subject  matter  and  parties  retains 
it  to  the  exclusion  of  other  courts. **  So  a  state  court,  in  a  proper  case, 
before  an  action  is  begun  in  a  federal  court,  may  prevent  the  com- 

397,  3   L.R.A.  203;    Guggenheim   v.  S.  (L.  ed.)  933;  Moran  v.  Stniges,  154 

Wahl,  203  N.  Y.  390,  96  N.  E.  726,  U.  S.  256,  14  S.  Ct.  1019,  38  U.  S. 

Ann.  Gas.  1913B  201.  (L.  ed.)   981;  Harkrader  v.  Wadley, 

Note:  21  L.R^.  75.  172  u.  S.  148, 19  S.  Ct.  119,  43  U.  S. 

4.  Harrw  V.  Pullman,  81  III  20,  25  (l.  ed.)  399;  Prout  v.  Starr,  188  U. 
XT  r^^ii  T  D  A  ^e  S.  537,  23  S.  Ct.  398,  47  U.  S.  (L.  ed.) 
Note:  21  L.B.A.  75.                    .»-  584;  Hines  v.  Rawson,  40  Ga.  356,  2 

5.  Gordon  v.  Munn,  81  Kan.  537,    a^   t,„^  kqi  .  xr„„„„„  „  -a ia 

106  Pac.  286,  25  L.bA.(N.S.)  917.       ^f  A^^«f  V  ^T    o^^^^    '^'  ^ 

6.  Note:  21  L.R.A.  75.'  !"•  ^^\^\^- ^''%,^\^'  ^"^Zl 

7.  Note:  10  Ann.  Cas.  28.  J*™^'  ^l  ?•  h^\^  Jt^' ^^iP' j^^^ 

8.  Mutual  Life  Ins.  Co.  v,  Brune,  96  ^°"  '•  ^^^>  ^2  Va.  359,  3  A.  S.  R. 
tJ.  S.  588,  24  U.  S.  (L.  ed.)  737. ,        1"^;  Henderson  v.  Henrie,  61  W.  Va. 

9.  Rjggs  V.  Johnson  County,  6  Wall.  183,  56  S.  K  369,  11  Ann.  Cas.  741 
166,  18  U.  S.   (L.  ed.)   768;  United   and  note. 

States  V.  Eeoknk,  6  WalL  514, 18  U.       10.  Bines  ▼.  Bawgon,  40  Ga.  356,  2 
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mencement  of  sadi  an  action ;  and  so,  too,  if  a  state  court  has  obtained 
jurisdiction  of  the  parties  and  subject  matter,  and  thereafter  pro- 
ceedings are  begun  in  a  federal  court,  the  state  court,  in  the  protection 
of  its  own  jurisdiction,  may  enjoin  the  parties  from  proceeding 
further  in  the  federal  court**  Therefore  where  parties  commence 
proceedings  in  a  state  court,  and  in  the  course  of  litigation  are  enjoined 
from  furtiier  action  until  certain  matters  are  disposed  of,  it  is  a 
violation  of  the  injunctio^i  order  to  institute  proceedings  in  the 
(Jnited  States  court  involving  the  matters  enjoined;  and  the  state 
court  has  power  to  punish  the  disobeciience  of  its  orders,  although 
it  cannot  require  the  parties  to  dismiss  their  suit  in  the  United  States 
court.** 

123.  Right  of  Federal  Cotut. — ^A  federal  court  has  no  power  to 
enjoin  proceedings  in  a  state  court,*'  provision  to  this  effect  having 
been  made  by  the  Act  of  March  2,  1793,  which  provision  is  still  in 
force,**  and,  in  general  extends  to  all  cases,  except  where  otherwise 
provided  by  the  Bankruptcy  Law.**  This  provision,  however,  has 
been  regarded  as  being  limited  in  its  application  to  those  cases  where 
proceedings  have  been  begun  in  a  state  court  before  the  commence- 
ment of  proceedinp  in  a  federal  tribunal  as  otherwise  after  suit 
brought  in  a  feder^  court,  a  party  defendant  could,  by  resorting  to 
a  suit  in  a  state  court,  defeat,  in  many  ways,  tha  effective  jurisdiction 
and  action  of  the  federal  court,  after  it  had  obtained  full  jurisdiction 
of  person  and  subject  matter.  It  is  to  be  construed  in  connection  with 
the  provision  of  the  Revised  Statutes  that  the  federal  courts  shall 
have  power  to  issue  all  writs  which  may  be  necessary  for  the  exercise 
of  their  respective  jurisdictions,  and  agreeable  to  the  usages  and 
principles  of  law.**  So  where  a  bill  is  ancillary  to  the  main  suit, 
and  is  a  proceeding  in  the  federal  court  to  enforce  its  own  judgment, 
a  court  of  the  United  States  is  not  prevented  from  enforcing  its  own 
judgment  against  parties  to  a  suit  in  it,  their  agents  and  attorneys. 

Am.  Rep.  581;  Chapin  v.  Jones,  11  R.  14.  Haines  v.  Carpenter,  91  U.  S. 

I.  86,  23  Am.  Rep.  412.  254,  23  U.  S.   (L.  ed.)   345;  Dial  v. 

Note:  11  Ann.  Caa.  744.  Reynolds,  96  U.  S.  340,  24  U.  S.  (L. 

See  supra,  par.  106.  ed.)  644;  Patton  v.  Marshall,  173  Fed. 

11.  Note:  11  Ann.  Cas.  744.  350,  97  C.  C.  A.  610,  26  L.R.A.(N.S.) 

12.  Hines  v.  Rawson,  40  Ga.  356,  127;  Dorr  v.  Rohr,  82  Va.  359,  3  A.  S. 
2  Am.  Rep.  581.  R.  106. 

13.  Diggs  V.  Wolcott,  4  Cranch  179,  15.  Haines  v.  Carpenter,  91  U.  S. 
2  U.  S.  (L.  ed.)  587;  Orton  v.  Smitli,  254,  23  U.  S.  (L.  ed.)  345;  Patton  v, 

18  How.  263,  15  U.  S.  (L.  ed.)  393;  MarshaU,  173  Fed.  350,  97  C.  C.  A 
Moran  v.  Stuxges,  154  U.  S.  256,  14  610,  26  L.R.A.(N.S.)  127.  See  Ban» 
S.  Ct.  1019,  38  U.  S.  (L.  ed.)   981;  bottcz,  vol.  3,  p.  185. 

Harkrader  v.  Wadley,  172  U.  S.  148,  16.  Sharon  v.  Terry,  36  Fed.  337, 

19  S.  Ct.  119,  43  U.  S.  (L.  ed.)  399;  1  L.R.A.  572;  Julian  v.  Central  Trust 
MunBon  ▼.  Harronn,  34  lU.  422,  85  Co.,  193  U.  S.  93,  24  S.  Ct  399,  49 
Am.  Dee.  316;  Chapin  v.  James,  11  B.  U.  S.  (L.  ed.)  629. 

I.  86,  23  Am.  Rep.  412. 
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1^  the  statute  which  forbids  it  to  grant  an  injunction  to  sta^  pro- 
eeedings  in  a  state  court.^^  A  similar  situation  exists  after  a  proceed- 
ing in  a  state  court  has  been  removed  to  a  federal  court  in  which  case 
an  injunction  by  the  latter  court  restraining  the  parties  before  it  from 
proceeding  elsewhere,  is  no  injunction  within  the  spirit  and  intent  of 
the  statute  staying  proceedings  in  a  state  court,  because,  after  ren^oval, 
there  is  no  proceeding  left  in  the  state  court  and  no  jurisdiction  to  be 
interfered  with.  If,  after  removal,  a  party  could  continue  or  renew 
his  litigation  in  the  state  court,  the  whole  purpose  of  the  removal 
might  be  defeated.^^  An  injunction  will  not,  however,  be  granted  to 
stay  proceedings  in  an  action  to  recover  for  a  collision  in  a  state  court, 
during  the  pendency  of  an  appeal  in  a  suit  brought  by  the  owners 
of  a  vessel  to  obtain  the  benefit  of  the  limitation  of  liability  provided 
for  by  the  Kevised  Statutes,  simply  because  of  the  expense  that  will 
be  consequent  upon  trials  pending  the  appeal,  after  two  judgments 
below  denying  the  relief  asked  for  in  such  suit.^* 

Ejectment;  Poasesaory  Proeeeding$ 

124.  Principles  Governing  Refusal  of  Relief. — ^An  injunetion  wiB 
not  ordinarily  be  granted,  on  the  application  of  the  owner  of  the  legal 
title  to  land  against  an  action  of  ejectment,  as,  in  sach  a  case  he  has 
a  perfect  defense  at  law.**  In  fact  much  the  same  isituation  eaosts 
here,  as  in  other  instances  where  relief  by  way  of  injunction  is 
sou^t,  and  if  the  plaintiff  has  an  adequate  remedy  at  law  by  setting 
ap  in  defense  to  that  action  the  matters  which  he  asserts  as  a  ground 
for  involving  equitable  aid,  he  will  generally  be  remitted  to  the 
action  in  the  court  of  law.*  Thus  equity  will  not  entertain  jurisdic- 
tion of  a  bill  to  enjoin  a  pending  action  of  ejectment,  and  to  remove 
a  doud  on  the  complainant's  title  by  the  cancellation  of  the  deed 
rdied  on  by  the  plaintiffs  ia  ejectment  to  establish  tlieir  daim  to  the 
land,  although  the  bill  alleges  that  the  deed  was  fraudulently  altered 
as  to  the  date  of  execution  and  filing  for  registration  and  as  to  the 
interest  conveyed,  since  these  matters  are  available  as  a  defense  in 
the  pending  action.*  Similarly  one  receiving  from  a  man  and  wife 
separate  deeds  to  property,  on  which  no  homestead  was  claimed,  has 
the  legal  title,  wMch  he  can  defend  in  an  action  of  ejectment,  and 
therefore  equity  has  no  jurisdiction  of  a  suit  on  his  behalf  to  restrain 

17.  Kern  ▼.  Hnidekoper,  103  U.  8.  note.    And  see  generaUy,  Rbicoval  OV 
485,  26  U.  S.  (L.  ed.)  354.  Causks. 

18.  French  v.  Hoy,  22  WaU.  238,  22  19.  Pansher  v.  Cuddy,  110  U.  S.  742, 
U.  S.   (L.  ed.)  801;  Kern  v.  Hnide-  4  S.  Ct.  194,  28  U.  S.  (L.  ed.)  313. 
koper,  103  U.  S.  485,  26  U.  S.  (L.  ed.)  20.  Padgett  v.  Lawrence,  10  Paige 
354;   Sharon  v.  Terry,  36  Fed.  337,  (N.  T.)  170,  40  Am.  Dec.  232. 

1  LJI.A.   572;   McAlister  v.   Chesa-  Note:  111  A.  S.  R.  45. 

peake,  etc.,  R.  Co.,  157  Fed.  740,  86  1.  See  supra,  par.  44. 

0.  C.  A.  316,  13  Ann.  Cas.  1068  and  2.  Wilson  v.  Miller,  143  Ala.  264,  39 
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the  prosecution  of  such  action.*  Nor  is  an  allegation  of  the  loss  of 
the  deed  to  the  premises  in  question  sufficient  to  justify  the  inter- 
position of  a  court  of  equity,  by  injunction  against  such  proceedings, 
since  its  loss  or  destruction  may  be  established  in  a  court  of  law  as 
well  as  in  a  court  of  equity.*  In  this  connection  it  is  also  decided  that 
an  injunction  will  not  be  granted  to  stay  proceedings  in  ejectment 
suits,  at  the  instance  of  a  state  not  a  par^  thereto,  nor  interested  in 
flieir  decision.* 

125.  When  Injunction  Will  Issue. — ^While  the  general  role  is  as 
stated  in  the  preceding  paragraph,  an  injunction  may  be  granted  in 
a  proper  case  against  an  action  of  ejectment,*  as  where  it  would  be 
contrary  to  equity  and  good  conscience  to  permit  the  plaintiff  in  that 
action,  to  prevail  by  asserting  his  legal  title.'  Thus  where  title  to  real 
properly  is  concerned,  equity  has  a  concurrent  jurisdiction  in  cases 
of  actual  fraud,  because  it  may  not  only  enjoin  an  action  at  law,  but 
may  order  a  cancellation  of  the  fraudulent  conveyance,  and  prohiMt 
the  bringing  of  further  suits  at  law  on  the  fraudulent  title,  and  thus 
afford  a  more  complete  relief  than  is  possible  in  a  court  of  law.*  In 
aqcordance  w^t^.tbis  principle  a  court  of  equity  may  also  grant  an 
injunction  against  ejectment  proceedings  on  the  ground  that  the 
plaintiffs  in  ejectment  had  obtained  a  patent  from  the  United  States 
by  ffai^d  and  misrepresentation,  provided  the  facts  charged  are  estab- 
lished by  the  pjeadings  and  proof;  otherwise  the  relief  should  be 
denied  and  the  parties  remitted  to  the  trial  at  law.*  In  view,  also,  of 
the  doctrine  that  while  forfeitures  will  be  enforced  by  the  courts  in 
cle^  ca^es  th^y  are  not  regarded  with  favor,  and  that  their  prevention 
is  within  the  proteijting  care  of  .equity  whenever  wrong  or  injustice 
will  result  from  their  enforcement,  the  prosecution  of  an  ejectment 
suit  and  the  forfeiture,  of  a  deed  may  be  enjoined  where  hardship 
is  thus  avoiided  and  compensation  can  be  made  in  money.  ^°  Equity 
also  is  inclined  to  afford  relief  in  many  cases  against  the  enforcement 
of  stale  demands  where  it  would  be  inequitable  to  permit  one  to 

So.  178,  111  A.  S.  R.  42,  6  Ann.  Cas.  3  Wyo.  513,  27  Pac.  900,  31  Pac.  407, 
724.  31  A.  S.  R.  122. 

3.  Lott  V.  Lott,  146  Mich.  680,  109       Note:  111  A.  S.  R.  45. 

N.  W.  1126,  8  L.R.A.(N.S.)  748  and  See  Ejsotuent,  vol.  0,  p.  89  as  to 
note.  granting    of    injunctitm    to    preserve 

4.  Griffin  v.  Fries,  23  Fla.  173,  2  status  quo. 

So.  266,  11  A.  S.  R.  351.  7.  Storrs  v.  Baricer,  6  Johns.  Ch. 

6.  New  York  v.  Connecticut,  4  DaU.   (N.  Y.)  166,  10    Am.  Dec  316. 
3, 1  U.  S.  (L.  ed.)  715.  8.  Wehrman  v.  ConkUn,  155  U.  S. 

6.  Wehrman  v.  Conklin,  155  U.  S.  314,  15  S.  Ct.  129,  39  U,  S.  (L.  ed.) 
314,  15  S.  Ct.  129,  39  U.  S.  (L.  ed.)   167. 

167;  Camp  v.  Boyd,  229  U.  S.  530,      9.  Gaines  v.  Nicholson,  9  How.  356, 
33  S.  Ct  785,  57  U.  S.  (L.  ed.)  1317;  13  U.  S.  (L.  ed.)  172. 
Jonekin  v.  Holland,  7  Ga.  589,  50  Am.       10.  Springfield,  etc..  Traction  Co.  v. 
Dec.  414;  Mnrdock  v.  MitcheU,  30  Ga.  Warrick,  249  lU.  470,  94  N.  E.  933, 
74,  76  Am.  Dec.  634;;  Metcalf  v.  Hart,  Ann.  Cas.  1912A  187. 
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slumber  on  his  rights  and  then  seek  to  enforce  them  to  the  dis- 
advantage of  an  innocent  party.**  It  will,  therefore,  enjoin  an  action 
of  ejectment  by  an  administrator  against  a  person  acquiring  and 
holding  possession  adversely  after  the  death  of  the  intestate,  where 
the  bar  of  the  statute  of  limitations  had  attached  before  commence- 
ment of  suit  or  grant  of  administration,  there  being  no  debts  of  the 
estate,  nor  distribution  necessary,  and  therefore  no  excuse  for  not 
applying  for  administration  in  proper  time,  or  commencing  suit,  if 
administration  is  unnecessary.**  A  court  of  equity  may  also  grant 
relief  by  injunction  to  one  in  quiet  possession  of  real  estate,  claiming 
as  owner,  restraining  others  from  dispossessing  him  by  means  of  a 
writ  of  possession,  issued  on  a  judgment  to  which  he  was  not  a  party.** 
The  power  to  afford  this  relief  likewise  extends  to  proceedings  at  law 
under  statutes  giving  a  summary  remedy  for  obtaining  possession 
of  property  under  lease,  where  the  lessee  has  an  equitable  right  to  a 
continuance  of  possession,  and  where  the  remedy  at  law  is  not  adequate 
to  determine  the  rights  of  the  parties.**  In  tiiese  cases,  as  in  othor 
proceedings  in  equity,  the  relief  must  be  restricted  to  the  issues  formed 
by  the  pleadings.*'  A  party,  however,  who  has  a  legal  and  equitable 
title  to  a  portion  of  the  premises  and  an  equitable  title  only  to  tile 
remainder,  is  entitled,  where  an  action  of  ejectment  has  been  brought, 
to  bring  the  controversy  into  a  court  of  equity  by  a  proceeding  to 
enjoii^  the  ejectment  proceeding  ao  that  the  entire  matter  may  be 
adjudicated  in  a  single  suit.** 

'■    '  Qomishment  ProceedvngB 

126.  Courts  of  S«ne  State  or  Conatiy.^-The  right  being  ac(;o^ed 
by  law  to  »,CTeditor  to  enforce  the  payment  of  a  debt  dqe  to  him,  by 
means  of  gtuiushment  proceedings,  a  court  of  equity  canaot  enjoin 
such  a  proceeding  in  the  absence  of  some  element  which  makffi  it 
inequitable  for  him  to  thus  continue  the  action ;  *'  and  the  fact  that 
a  pers(Hi  is  sued  or  garnished  by  different  persons  on- distinct  and 
separate  demands  having  no  connection,  or  that  the  same  question 
of  law  may  arise  in  all  the  caaes;  does  not  give  equity  jurisdiction 
to  enjoin  the  suits  on  the  principle  of  avoiding  multiplicity  of  suits.** 

11.  See  aapra,  par.  62  et  seq.    See  ams  Tenant. 

also  Equity,  vol.  10,  p.  395  et  seq.  15.  Metcalf  v.  Hart,  3  Wyo.  513,  27 

12.  Mnrdock  v.  MitcheU,  30  Ga.  74,  Pac.  900,  31  Pac.  407, 31  A.  S.  R.  122. 
76  Am.  Dee.  634.  16.  Camp  v.  Boyd,  229  U.  S.  530,  33 

13.  Brush  V.  Fowler,  36  lU.  63,  85  8.  Ct.  785, 57  U.  S.  (L.  ed.)  1317. 
Am.  Dec.  382.    Anfl  see  Ejectment,  17.  Stuiges  v.  Jackson,  88  Miss.  508, 
voL  9,  p.   936  as  to  prevention  of  40  So.  547,  U7  A.  S.  E.  754,  6  L.B.A. 
Wrongful  dispossession.  (N.8.)  491. 

14.  Kaufmann  v.  Liggett,  209  Pa.  18.  National  Tube  Co.  v.  Smith,  57 
St.  87,  58  Atl.  129,  103  A.  S.  R.  988,  W,  Va.  210,  50  S.  E.  717, 110  A.  S.  R. 
67  L.R.A.   "iSS.    And  see   Landlord  771, 1  L.R.A.(N.S.)  196  and  note. 
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A  debtor  may,  also,  waive  his  right  to  an  exemptioii  allowed  to  him 

by  law  and  it  is  held  that  he  will  do  so,  by  operation  of  law,  if  he 
fails  to  contest  the  garnishment,  in  which  case,  a  court  of  equity  ia 
without  jurisdiction  to  aid  him  by  injunction  restraimng  the  issue 
of  the  garnishment.**  A  similar  situation  exists  where  there  has 
been  no  compliance  by  the  debtor  with  a  statute  providing  a  mode 
of  claiming  exemptions  allowed  by  law.*"  Ordinarily,  however,  where 
the  object  of  the  plaintiff  is  to  vex  and  annoy  the  defendant  by  a 
series  of  garnishment  proceedings  and  thus  to  compel  him  to  either 
pay  the  claim  out  of  moneys  known  to  the  former  to  be  exempt  or  to 
force  him  to  expend  it  all  in  protecting  his  legal  rights  thereto  a 
proper  case  for  equitable  relief  by  way  of  iQJunction  to  prevent 
his  being  harassed  by  a  multiplicity  of  suits,  is  presented.*  Similarly 
where  a  judgment  rendered  against  a  g&rnishee  is  void,  and  the  gar- 
nishee, who  is  threatened  with  several  suits,  files  a  bill  of  interpleader, 
an  injunction  will  be  granted  restraining  the  collection  of  the  judg- 
ment rendwdd  in  the  garnishment  proceedings.*  A  court  of  equity 
may  also  interfere  to  protect  a  garnishee  until  unliquidated  damages 
due  him  from  the  debtor  for  a  breach  of  a  contract  existing  before 
the  garnishment  proceedings,  can  be  ascertained  and  set  off  against 
such  indebtedness,  eq>ecially  where  the  debtor  is  insolvent  and  a 
nonresident.'  In  this  connection  it  is  held  that  a  bill  to  restrain  a 
garnishment  proceeding  and  also  praying  the  benefit  of  a  aeUyS 
against  the  garnishing  creditor's  demand,  is  not  an  original  suit, 
but  is  a  defensive  or  supplementary  suit,  in  which  the  jurisdiction  of 
the  court  does  not  dq>end  on  the  citizeoEdiip  of  the  parties,  but  on  the 
cognizance  of  the  original  case.* 

127.  Injunction  against  Garnishment  Proceedings  in  Other  Statei. — 
It  18  genially  recognized  that  where  the  debtor  and  creditor  are 
residents  of  the  state,  garnishment  proceedings  in  another  state  may 
be  enjoined.*  The  usual  reason  for  resorting  to  such  proceedings 
is  to  evade  the  laws  of  the  domicil  of  the  parties,  by  reaching  resources 
of  the  debtor  which,  though  exempt  in  the  local  forum,  are  not  thus 
classed  in  the  foreign  jurisdiction.  Where  it  is  apparent  that  this  is 
the  purpose  to  be  accomplished  a  court  of  equity  will  usually  afford 

19.  Sturges  v.  Jackson,  88  Miss.  508,  v.  St.  Louis  Ore,  etc,  Co.,  152  U.  S. 
40  So.  547,  017  A.  S.  E.  754,  6  LJl.A.  596,  14  S.  Ct.  710,  38  U.  S.  (L.  ed.) 
(N.S.)  49L  565, 

20.  Bazley  v.  Laster,  82  Ark.  236,  4.  Jones  v.  Andrews,  10  Wall.  327, 
101  S.  W.  755,  118  A.  S.  E.  64,  12  19  U.  S.  (L.  ed.)  935. 

Ann.   Cas.   332  and  note,  10  LJI.A       6.  Moton  v.  Hull,  77  Tex.   80,  13 

(N.S.)  983  and  note.  S.   W.  849,  8  LJl.A.   722;   National 

1.  Seiver  v.  Union  Pac.  E.  Co.,  68  Tube  Co.  v.  Smith,  57  W.  Va.  210,  50 
Neb.  91,  93  N.  W.  943,  110  A  S.  E.  S.  E.  717,  110  A.  S.  E.  771, 1  L.EA. 
393,  61  L.BA.  319.  (N.S.)  195. 

2.  Note:  12  Ann.  Cas.  336.  Note:  110  A  S.  E.  777. 
'    8.  North  Chicago  EoUing  Mill  Co. 
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lelief.*  Even  in  each  cases,  however,  it  is  said  that  Hie  power  should 
be  exercised  sparin^y  and  only  to  suppress  manifest  injustice  and 
q>pression.'  And  injunction  does  not  lie  to  restrain  a  resident  creditor 
from  maintaining  garnishment  in  another  state  of  debts  due  there  to 
a  resident  debtor,'  or  to  enjoin  a  garnishment  of  money  owing  by  the 
garnishee  to  a  nonresident  debtor,  on  the  ground  that  such  money  is 
exempt  by  the  law  of  the  state  where  such  debtor  resides.*  Nor  will 
an  injunction  be  granted  to  restrain  the  prosecution  of  a  garnish- 
ment proceeding  in  one  state,  on  the  ground  that  an  injunction  is 
kter  sued  out  in  another  state  and  is  pending,  to  enjoin  the  garnishee 
from  paying  the  money  under  any  judgment  rendered  in  such  gar- 
nishment proceeding.** 

Defense*  at  Law 

128.  In  General — ^A  party  may  be  enjoined  from  setting  up  a 
defense  at  law  on  the  same  principle  that  prohibits  him  from  setting 
up  an  unconscientious  demand,  if  the  court  of  law  cannot  exclude 
the  defense  or  give  it  a  proper  limit  Thus  it  is  a  prindple  of  equity 
jurisprudence  that  a  vendee,  who  has  bought  land  undet  an  out-' 
standing  incumbrance,  cannot  set  up  an  adverse  title  against  the 
vendor,  and  that  a  court  of  equity  will  interfere  by  injunction  if  he 
should  claim  more  than  the  amount  paid  by  him.**  It  has  also  been 
settled  on  principles  of  equity  jurisprudence,  tiiat  when  the  seal  of 
a  party,  required  to  make  an  instrument  valid  and  effectual  at  law, 
has  been  omitted  by  accident  or  mistake,  a  court  of  chancery,-  in 
order  to  carry  out  his  intention,  will,  at  the  suit  of  those  who  are 
justly  and  equitably  entitled  to  the  benefit  of  the  instrument,  adjudge 
it  to  be  as  vtjid  as  if  it  had  been  sealed,  and  will  grant  relief  accord- 
ingly, either  by  compelling  the  seal  to  be  afiSxed  or  by  restraining  the 
setting  up  of  the  want  of  it  to  defeat  a  recovery  at  law.*'  A  suit  in 
equity  may  likewise  be  sustained  in  favor  of  a  plaintiff  in  a  proposed 
action  at  htw,  to  enjoin  the  defendant  from  setting  up  a  threeitened 

6.  ADen  ▼.  Bnchanan,  97  Ala.  399,  1915A  832. 

11  So.  777,  38  A  S.  R.  187;  Wierse  v.  8.  Wyeth    Hardware,    etc,    Co.    t. 

Thomaa,  145  N.  C.  261,  59  8.  E.  58,  Lang,  127  Mo.  242,  29  S.  W.  1010,  48 

122  A  S.  R.  446  and  note,  15  L.R.A.  A  S.  R.  626,  27  LR.A  651. 

(N.S.)  1008  and  note;  Carpenter,  eto.,  9.  National  Tnbe  Co.  v.  Smith,  57 

Co.  v.  Hanas,  162  N.  C.  46,  77  S.  E.  W.  Va.  210,  50  S.  E.  717,  110  A  S. 

1101,  Ann.  Cas.  1915A  832;  Griggs  v.  R.  771,  1  L.R.A.(N.S.)  195. 

Doeter,  89  Wis.  161,  61  N.  W.  761,  10.  National  Tube  Co.  v.  Smith,  67 

46  A.  S.  R.  824  and  note,  30  L.E.A  W.  Va.  210,  50  S.  E.  717, 110  A.  S.  E. 

360.  771,  1  L.R.A.(N.S.)  195. 

Note:  122  A  S.  R.  46L  11.  Champlin  v.  Dotson,  13  Smedes 

See  supra,  par.  116.     And  see  Ex-  ft  M.  (Miss.)  553,  53  Am.  Dee.  102. 

KifFTiONS,  vol.  11,  p.  652.  12.  Bernards  Tp.  v.  Stebbins,  109 

7.  Carpenter,  etc.,  Co.  r.  Hanes,  162  U.  S.  341,  3  S.  Ct.  252,  27  U.  S.  (L. 
N.  C.  46,  77  S.  E.  1101,  Aon.  Cas.  ed.)  956. 
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defense,  on  the  ground  that  he  is  equitably  estopped  from  so  doing; 
where  the  remedy  at  law,  is  not  plain,  adequate,  and  complete.*' 

129.  Statute  of  Limitatioiis. — ^Another  instance  of  where  the  aid 
of  a  court  of  equity  is  invoked  occurs  where  a  party  seeks  to  restrain 
one  from  availing  himself  of  the  defense  of  the  statute  of  limitations, 
in  which  case  it  is  a  general  rule  that  although  such  courts  will  ordi- 
narily act  in  obedience  and  in  analogy  to  the  statute,  yet  they  will 
also,  in  proper  cases,  interfere  in  actions  at  law  to  prevent  the  bar 
of  the  statute  when  it  would  be  inequitable  and  unjust.**  Thus,  a 
defendant  m^y  be  enjoined  from  setting  up  the  statute  of  limitations 
where  be  has  fraudulently  concealed  the ,  cause  of  action  against 
him,  or  has  employed  means  to  mislead  the  plaintiff  or  to  hide  from 
him  the  fact  that  a  cause  of  action  has  arisen.*'  Similarly,  a  court 
of  equity  will  not  pernlit  defendant  to  avail  himself  of  the  statute 
where  the  delay  in  bringing  the  suit  was  caused  by  his  own  uncon- 
scientious conduct  in  enjoining  the  collection  of  the  debt  during  the 
time  of  the  running  of  the  statute.**  No  general  rule,  however,  appli- 
cable to  all  cases  can  be  laid  down  as  to  relief  against  the  bar  of  the 
statute,  but  much  must  depend  on  the  circumstances  of  each  particu- 
lar case,*'  and  ordinarily  a  defendant  will  not  be  enjoined  from 
pleading  the  statute  except  in  cases  where  there  are  equitable  cir- 
cumstances requiring  the  exercise  of  this  extraordinary  remedy.** 

Criminal  Proaecutuma 

130.  General  Rule  and  Principles. — ^The  general  rule  is  that  a  court 
of  equity  has  no  jurisdiction  or  power  to  interfere  to  arrest  the  authori- 
ties charged  with  the  execution  of  the  criminal  law,  whether  it  per- 
tains to  the  state  at  large,  or  to  the  municipalities,  which  are  agencies 
in  the  administration  of  civil  government.**    This  interference  has 

IS.  Drexel  v.  Bemey,  122  U.  S.  241,  18.  Bank  of  Tennessee  v.  Hill,  10 

7  8.  Ct.  1200,  30  U.  S.  (L.  ed.)  1219;  Humph.  (Tenn.)  176,  51  Am.  Dec.  698. 

Davis  V.  Wakelee,  156  U.  S.  680,  15  Note:  75  Am.  Dec.  86. 

S.  Ct.  555,  39  U.  S.  (L.  ed.)  578;  Com-  19.  In  re  Sawyer,  124  U.  S.  200,  8 

waU  v.  Davis,  38  Fed.  878,  4  L.R-A.  S.  Ct.  482,  31  U.  S.  (L.  ed.)  402;  Hark- 

563.  rader  v.  Wadley,  172  U.  S.  148,  19  S. 

14.  Thomdike  v.  Thomdike,  142  HL  Ct.  119,  43  U.  S.  (L.  ed.)  399;  Mtta 
450,  32  N.  E.  510,  34  A.  S.  E.  90  and  v.  McGhee,  172  U.  S.  516,  19  S.  Ct. 
note,  21  L.R.A.  71.  269,  43  U.  S.  (L.  ed.)  535;  Davis,  etc. 

Note:  76  Am.  Dec.  85.  Mfg.  Co.  v.  Los  Angeles,  189  U.  S. 

And  see  generally,  Limitation  op  207,  23  S.  Ct.  498,  47  U.  S.  (L.  ed.) 

Actions.  778;  Ex  parte  Young,  209  U.  S.  123, 

15.  HoUoway  v.  Appleget,  55  N.  J.  28  S.  Ct.  441,  52  U.  S.  (L.  ed.)  714, 14 
Eq,  583,  40  Atl.  27,  62  A.  S.  R.  827  Ann.  Cas.  764,  13  L.R.A.(N.S.)  932; 
and  note.  Philadelphia  Co.  t.  Stimson,  223  U.  S. 

16.  Wilkinson  v.  Flowers,  37  Miss.  605,  32  S.  Ct.  340,  56  U.  S.  (L.  ed.) 
579,  75  Am.  Dec.  78  and  note.  570;  Green  v.  Mills,  69  Fed.  852,  25 
,    17.  Note:  75  Am.  Dec.  85.  U.  S.  App.  «83,  16  C.  C.  A.  516,  30 
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been  held  so  completely  beyond  the  jomdiction  of  courts  of  chancery 
that  their  decrees  in  such  cases  have  been  disregarded  as  absolutely 
void  in  collateral  proceedings,  and  persons  arrested  for  contempt  for 
violating  their  injunctions  discharged  on  habeas  corpus.^  The  prin- 
ciple applies,  even  though  the  injunction  is  not  asked  against  the 
prosecuting  official,  where,  if  granted,  it  will  operate  to  enjoin  crim- 
inal prosecutions.*  This  rule,  which  also  controls  in  proceedings 
brou^t  in  a  federal  court  to  enjoin  criminal  proceedings  in  a  state 
court  under  a  local  enactment,'  is  a  wise  one  and  is  founded  on 

LJI.A.  90;  Arbuokle  v.  Blackburn,  113  Crigliton  v.  Dahmer,  70  Miss.  602,  13 

Fed.  616,  61  C.  C.  A,  122,  65  LJl.A.  So.  237,  35  A.  S.  R.  666  and  note,  21 

864;  Burnett  v.  Craig,  30  Ala.  135,  68  L.R.A.    84    and    note;    Pleasants    t. 

Am.  Dec  115  and  note;  Old  Dominion  Smith,  90  Miss.  440,  43  So.  475,  1^22 

Tel.  Co.  V.  Powers,  140  Ala.  220,  37  A.  S.  B.  817  and  note,  9  L.B.A.(N.S.) 

Sp.  3S6,  1  Ann.  Cas.  119  and  note;  773;  State  v.  Wood,  155  Mo.  425,  56 

Bryan  V.  Birmingham,  164  Ala.  447,  45  S.  W.  474.  48  L.R.A.  596;   State  v. 

Sft.  922,  129  A.  S.  B.  63;  Mobile  v.  Southern  B.  Co.,  145  N.  C.  495,  59 

Orf,  181   Ala.   308,   61   So.   920,  45  S.  E.  570, 13  L.R.A.(N.S.)  966;  Craw- 

Ii.B.A.(N.S.)  575;  Thompson  v.  Van-  ford   v.    Marion,    154   N.   C.    73,  69 

Lear,  77  Aik.  506,  92  S.  W.  773,  7  S.  E.  763,  36  LJR_A..(N.S.)  193;  State 

Ann.  Cas.  154,  5  L.R.A.(N.S.)   588;  v.  Lord,  28  Ore.  498,  43  Pae.  471,  31 

Sullivan  v.   San  Francisco  Gas,  etc.,  L.R.A.  473;  Hall  v.  Dunn,  52  Ore.  475, 

Co.,  148  Cal.  368,  83  Pac.  156,  7  Ann.  97  Pac.  811,  25  L.R.A.(N.S.)  193  and 

,  Cas.  574,  3  L.R.A.(N.S.)  401;  Canon  note;  Pennsylvania  B.  Co.  v.  Ewing, 

City  V.  Manning,  43  Colo.  144,  95  Pae.  241  Pa.  St.  681,  88  Atl.  775,  Ann.  Cas. 

537,  17  L.B.A.(N.S.)   272;  Paulk  v.  1915B  157,  49  L.B.A.(N.S.)  977;  Prit«s 

Sycamore,  104  Ga.  24,  30  S.  E.  417,  v.  Sims,  122  Tenn.  137,  119  S.  "W.  63, 

69  A.  S.  B.  128,  41  LJt.A.  772;  Syl-  136  A.  S.  R.  867  and  note,  19  Ann. 

vania  v.  Hilton,  123  6a.  754,  51  S.  £.  Cas.  458;   Fritz   v.   Sims,  122  Tenn. 

744, 107  A.  S.  R.  162,  2  L.R.A.(N.S.)  137,  119  S.  W.  63,  135  A.  S.  B.  867, 

483;  Shellman  v.  Saxon,  134  Ga.  29,  19  Ann.  Cas.  468  and  note;  Kelly  v. 

67  S.  E.  438,  27  L.B.A.(N.S.)   452;  Conner,  122  Tenn.  339.  123  S.  W.  622, 

Cutsinger  ▼.  Atlanta,  142  Ga.  655,  83  25  L.RJL(N.S.)  201;  Austin  v.  Austin 

S.  E.  263,  L.R.A.1915B  1097;  Carey  v.  City  Cemetery  Ass'n,  87  Tex.  330,  28 

Atlanta,  143  Ga.  192,  84  S.  E.  456,  S.  W.  528,  47  A.  S.  B.  114;  Flaherty 

L.R.A.1915D     684;     Poyer     v.     Des  v.  Fleming,  58  W.  Va.  669,  52  S.  E. 

Plaines,  123  111.  Ill,  13  N.  E.  819,  5  857,  3  L.R.A.(N.S.)  461;  Fellows  v. 

A.  S.  R.  494;  People  v.  Barrett,  203  Charleston,  62  W.  Va.  665,  59  S.  E. 
lU.  99,  67  N.  E.  742,  96  A.  S.  R.  296;  623,  125  A.  S.  R.  990,  13  Ann.  Cas. 
Snouffer  v.  Tipton;  161  la.  223,  142  1186,  13  L.R.A.(N.S.)  737;  Benz  v. 
N.  W.  97,  L.R.A.1916B  173;  Brown  v.  Kremer,  142  Wis.  1, 125  N.  W.  99,  26 
Nichols,  93  Kan.  737,  145  Pao.  561,  LJl.A.  (N.S.)  842;  Littleton  v.  Bur- 
L.B.A.1916D  327;  L'Hote  v.  New  Or-  gess,  14  Wyo.  173,  82  Pac.  804,  2 
leans,  51  La.  Ann.  93,  24  So.  608,  44  L.R.A.(N.S.)  631  and  note. 

L.U.A.  90;  New  Orleans  Baseball,  etc.,  Notes:  36  Am.  Rep.  29;  34  L.R  A. 

Co.  v.  New  Orleans,  118  La.  228,  42  (N.S.)  454. 

So.  784, 118  A.  S.  R.  366  and  note,  10  20.  State  v.  Wood,  155  Mo.  425,  56 

Ann.  Cas.  757  and  note,  7  L.R.A.(N.S.)*  S.  W.  474,  48  L.R.A.  596. 

1014;   Pratt   Food   Co.   v.   Bird,  148  1.  State  v.  Wood,  155  Mo.  425,  56 

Mich.  631,  112  N.  W.  701,  118  A.  S.  S.  W.  474,  48  L.R.A.  596. 

B.  601;  Milton  Dairy  Co.  v.  Great  2.  Fitts  v.  McGhee,  172  U.  S.  516, 
Northern  R.  Co.,  124  Minn-  239,  144  19  S.  Ct.  269,  43  U.  S.  (L.  ed.)  535; 
N.    W.    764,    49    L.R.A.(N.S.)    951;  Arbnekle  v.  Blaekbum,  113  Fed.  616, 
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sound  principles  of  public  policy,*  having  regard  to  the  fact  that 
the  piosecution  and  punishment  of  crimes  and  misdemeanors  are 
matters  peculiarly  within  the  province  of  common  law  courts,  and 
that  for  a  court  of  equity  to  assume  jurisdiction  in  such  cases  would 
invade  the  domain  of  the  latter  tribunals.*  Nor  is  it  material  whether 
the  prosecution  is  by  indictment  or  summary  process,  as  in  all  such 
cases  the  remedy  by  injunction  is  regarded  as  inappropriate.'  It  is 
also  apparent  that,  in  most  of  these  cases,  the  facts  on  which  a  com- 
plainant would  base  his  claim  for  injunctive  relief,  as  for  instance 
the  illegality  of  an  ordinance,  could  be  asserted  by  way  of  defense 
in  the  criminal  prosecution.*  In  this  connection'  it  is  also  held, 
although  there  is  authority  to  the  contrary,'  that  the  equitable  doc- 
trine of  multiplicity  of  suits  is  not  applicable  in  such  a  case.* 

131.  Modifications  of  General  Rule. — ^The  general  rule  stated  in 
the  preceding  paragraph  that  an  injunction  will  not  be  granted  to 
restrain  a  criminal  prosecution,  is  not  without  its  exceptions.  A 
theory  on  which  courts  of  equity  have  frequently  proceeded  in  mod- 
ern times  in  taking  cognizance  of  criminal  matters,  has  been  that 
rights  of  property  are  involved.'  In  line  with  the  recognized  prin- 
ciple that  the  jurisdiction  of  such  a  court  is  to  protect  property,  there 
is  much  authority  for  the  doctrine  that  it  will  interfere  by  injunction 
to  stay  any  proceedings,  whether  connected  with  crime  or  not,  which 
injuriously  affect  property.**    Therefore,  as  the  prosecution  of  crim- 

51  C.  *C.  A.  122,  65  L.R.A.  864  and  So.  920,  45  L.R.A.(N.S.)  675. 

note;  State  v.  Southern  E.  Co.,  145  Notes:  118  A.  S.  R.  375;  21  I1.B.A. 

N.  C.  495,  59  S.  B.  570,  13  L.R.A.  84. 

(N.S.)  966.  See  infra,  par.  37  as  to  illegality  o£ 

3.  Kelly  t.  Conner,  122  Tenn.  339,  enactment. 

123  S.  W.  622,  25  L.R.A.(N.S.)  201.  8.  Old  Dominion  Tel.  Co.  v.  Powers, 

4.  In  re  Sawyer,  124  U.  S.  200,  8  140  Ala.  220,  37  So.  175,  1  Ann.  Cas. 
S.  Ct.  482,  31  TJ.  S.  (L.  ed.)  402;  119;  Sullivan  v.  San  Francisco  Gas, 
Philadelphia  Co.  v.  Stimson,  223  U.  S.  etc.,  Co.,  148  Cal.  368,  83  Pac.  156,  7 
605,  32  S.  Ct  340,  56  TJ.  S.  (L.  ed.)  Ann.  Cas.  574,  3  L.R.A.(N.S.)  401; 
570;  Paulk  v.  Sycamore,  104  Ga.  24,  Hall  v.  Dunn,  52  Ore.  475,  97  Pac.  811, 
30  8.  B.  417,  69  A.   S.  R.  128,  41  25  L.R.A.(N.8.)  193. 

L.B.A.  772;  State  v.  Southern  R.  Co.,       Note:  35  A.  S.  R.  680. 
145  N.  C.  495,  59  S.  E.  570,  13  L.R.A.      9.  Arbuckle  v,  Blackburn,  113  Fed. 
(N.S.)  966;  Littleton  v.  Burgess,  14  616,  51  C.  C.  A.  122,  65  L.R.A.  864; 
Wyo.  173,  82  Pac.  864,  2  L.R.A. (N.S.)    Cutsinger  v.  Atlanta,  142  Ga.  555,  83 
63L  S.  E.  263,  L.R.A.1915B  1097;  New  Or- 

6.  State  V.  Southern  R.  Co.,  145  N.  leans  Baseball,  etc.,  Co.  v.  New  Or- 
C.  495,  59  S.  B.  570, 13  L.R.A.(N.S.)  leans,  118  La.  228,  42  So.  784,  118  A, 
966.  S.  R.  366,  10  Ann.  Cas.  757,  7  L.R.A. 

Note:  1  Ann.  Cas.  121.  (N.S.)  1014;  FeUows  v.  Charleston,  62 

6.  Sylvania  v.  HUton,  123  Ga.  754,  W.  Va.  665,  59  S.  E.  623, 125  A.  S.  R. 
61  8.  E.  744,  107  A.  S.  R.  162,  2  990,  13  Ann.  Cas.  1185,  13  L.R.A. 
L.R.Aj(N.S.)  483;  Thompson  v.  Tuck-   (N.S.)  737. 

er,  15  Okla.  486,  83  Pac.  413,  6  Ann.       Note:  35  A.  S.  R.  671. 

Cas.  1012  and  note.  10.  Dobbins  v.  Los  Angeles,  195  TJ. 

7.  Mobile  v.  Orr,  181  Ala.  308,  61  S.  223,  25  S.  Ct.  18,  49  U.-S.  (L.  ed.) 
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inal  process  illegally  preventing  the  construction  of  a  reeidence  on 
real  estate  deprives  the  owner  of  an  important  use  of  his  land,  prac- 
tically taking  it  from  him,  a  case  for  relief  by  injunction  is  pre- 
sented.** On  the  other  hand,  the  court  has  refused  to  act  in  case 
of  a  criminal  prosecution  for  trespass,  even  where  a  disputed  prop- 
erty right  is  involved,  as  to  which  equity  has  jurisdiction  to  afford 
relief.**  When  equity  intervenes  on  this  ground  it  acts  in  restraint 
of  the  criminal  proceedings,  as  an  aid  of  the  civil  jurisdiction  of 
the  court.  It  merely  suspends  the  criminal  proceedings  until  the 
property  rights  can  be  determined.  It  does  not  assume  jurisdiction 
of  ttie  criminal  action.  It  only  prevents  the  criminal  process  from 
interfering  with  the  exercise  of  its  jurisdiction  in  the  civil  proceed- 
ing under  consideration.**  Another  recognized  exception  exists  where 
a  party  to  a  pending  suit  in  equity  commences  a  criminal  proceeding. 
Under  these  circumstances  the  criminal  proceedings  may  be  enjoined 
if  they  are  brought  to  enforce  the  same  right  that  is  in  issue  before 
that  court.**  While  this  doctrine  is  not  affirmatively  stated  in  all 
the  cases,  yet  it  is  accorded  recognition  by  the  converse  of  the  state- 
ment to  the  effect  that  equity  will  not  afford  relief  against  criminal 
prosecutions  unless  they  are  instituted  by  a  party  to  a  suit  already 
pending  before  it  and  to  try  the  same  right  that  is  in  issue  there.** 

169,  reversing  139  Cal.  179,  72  Pao.  Ann.  Cas.  1185,  13  L.B.A.(N.S.)  737; 
970,  96  A.  S.  B.  95;  Daly  v.  El-  Bluefield  Waterworks,  etc.,  Co.  v.  Blue- 
ton,  195  U.  S.  242,  25  S.  Ct.  22,  field,  69  W.  Va.  1,  70  S.  E.  772,  33 
49  U.  S.  (L.  ed.)  177;  Philadelphia  L.R.A.(N.S.)  759. 
Co.  V.  Stimson,  223  U.  S.  605,  32  Notes:  35  A.  S.  B.  679;  19  Ann. 
S.  Ct.  340,  56  U.  S.   (L.  ed.)   570;  Cas.  460. 

Bryan  v.  Birmingham,  154  Ala.  447,  45  11.  Fellows  v.  Charleston,  62  W.  Va. 

So.  922,  129  A.  S.  R.  63  and  note;  665,  59  S.  E.  623,  125  A.  S.  E.  990, 

Abbey  Land,  etc.,  Co.  v.  San  Mateo  13  Ann.  Cas.  1185,  13  L.B.A.(N.S.) 

County,  167  Cal.  434,  139  Pae.  1068,  737. 

Ann.  Cas.  1915C  804,  52  L.B.A.(N.S.)  12.  Crighton   v.   Dahmer,   70   Miss. 
408;  Snoufifer  v.  Tipton,  161  la.  223,  602,  13  So.  237,  35  A.  S.  B.  666  and 
142  N.  W.  97,  L.E.A.1915B  173;  Brown  note,  21  L.B.A.  84. 
V.  Nichols,  93  Kan.  737, 145  Pac.  561,  18.  Brown  v.  Nichols,  93  Kan.  737, 
L.R.AJ915D  327;  L'Hote  v.  New  Or-  145  Pac.  561,  L.B.AJ.915D  327;  little- 
leans,  51  La.  Ann.  93,  24  So.  608,  44  ton  v.  Burgess,  14  Wyo.  173,  82  Pac. 
L.R.A.  90;  New  Orleans  BasebaU,  etc.,  864,  2  L.R.A.(N.S.)  631, 
Co.  v.  New  Orleans,  118  La.  228,  42  14.  Davis,    etc.,    Mfg.    Cp.    v.    Los 
So.  784,  118  A.  S.  E.  366  and  note,  10  Angeles,  189  U.  S.  207,  23  S,  Ct.  498, 
Ann.   Cas.   757   and  note,  7  LJIJ..  47  U.  S.  (L.  ed.)  778;  Ex  parte  Young, 
(N.S.)    1014;    Milton   Dairy    Co.    v.  209  U.  S.  123,  28  S.  Ct.  441,  52  U.  S. 
Great  Northern  R.  Co^  124  Minn.  239,  (L.  ed.)   714,  14  Ann.  Cas.  764,  13 
144  N.  W.  764,  49  LJa.A.(N.S.)  951;  L.R.A.(N.S.)  932;  Philadelphia  Co.  v. 
Kelly  V.  Conner,  122  Tenn.  339,  123  Stimson,  223  U.  S.  605,  32  S,  Ct.  340, 
S.  W.  622,  25  L.RA.(N.S.)  201;  Aus-  56  U.  S.  (L.  ed.)  570;  KeUy  v.  Conner, 
tin  V.  Austin  City  Cemetery  Aas'n,  87  122  Tenn.  339,  123  S.  W.  622,  25 
Tex.  330,  28  S.  W.  528,  47  A.  S.  R.  L.E.A.(N.S.)  201. 
114;  Fellows  v.  Charleston,  62  W.  Va.  Note:  21  LJI.A.  84. 
665,  59  S.  E.  623, 126  A.  S.  R.  990, 13  16.  In  re  Sawyer,  124  U.  8.  200,  8 
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Still  another  exception  exists  where  an  injunction  is  necessary  to 
protect  the  jurisdiction  of  the  court  of  equity,  as  where  a  prosecu- 
tion is  brought  against  an  officer  of  the  court  for  an  act  done  in 
carrying  out  an  order  or  direction  of  the  court,**  or  where  the  act 
complained  of  though  seemingly  an  attempt  to  enforce  the  crim- 
inal law  is  in  fact  a  continuous  trespass.*'  It  is  also  held,  in  this 
connection,  that  the  correctness,  on  the  facts,  of  a  decision  enjoin- 
ing a  criminal  prosecution,  cannot  be  examined  by  the  court  before 
which  the  prosecution  is  brought** 

132.  Statutes  and  Ordinances. — As  most  criminal  ofiFenses  are 
either  controlled  by,  or  are  the  creatures  of,  legislation,  the  general 
rule,  denying  the  jurisdiction  of  a  court  of  equity,  to  enjoin  criminal 
prosecutions,*'  as  well  as  the  modifications  of  that  rule,*"  are  most 
frequently  applied  where  proceedings  have  been  brought  to  punish 
a  person  for  the  violation  of  a  statute,*  or  ordinance.*  Ordinarily 
equity  will  not  enjoin  proceedings  under  a  valid  criminal  statute, 
although*  the  acts  of  the  accused  are  not  within  its  provisions,  and 
the  prosecution  is  without  reasonable  or  probable  cause,  and  may  even 
destroy  the  right  of  accused  to  carry  on  his  business.*  In  some  cases, 
involving  special  facts,  however,  the  unlawful  enforcement  of  munic- 
ipal ordinances,  although  penal  in  character,  may  be  enjoined  fbr 
the  protection  of  property  or  property  rights  or  franchises  against 

S.  Ct.  482,  31  U.  S.  (L.  ed.)  402;  Ex  Notes:  35  A.  S.  R.  677;  34  L.R.A. 
parte  Yotmg,  209  U.  S.  123,  28  S.  Ct.    (N.S.)  453. 

441,  52  U.  S.  (L.  ed.)  714,  14  Ann.  2.  Burnett  v.  Craig,  30  Ala.  135,  68 
Cas.  764,  13  L.R.A.(N.S.)  932;  Ar-  Am.  Dec.  115;  Shellman  v.  Saxon,  134 
buckle  V.  Blackburn,  113  Fed.  616,  51  Ga.  29,  67  S.  E.  438,  27  L.R.A.(N.S.) 
C.  C.  A.  122,  65  L.R.A.  864;  Paulk  v.  452;  Carey  v.  Atlanta,  143  Ga.  192,  84 
Sycamore,  104  Ga.  24,  30  S.  E.  417,  69  S.  E.  456,  L.R.A.1915D  684;  Brown  v. 
A.  S.  R.  128  and  note,  41  L.R.A.  772;  Nichob,  93  Kan.  737,  145  Pac.  561, 
Kelly  V.  Conner,  122  Tenn.  339, 123  S.  L.R.A.1915D  327;  New  Orleans  Base- 
W.  622,  25  L.R.A.(N.S.)  201.  bail,  etc.,  Co.  v.  New  Orleans.  US  La. 

Notes:  35  A.  S.  R.  680;  1  Ann.  Cas.  228,  42  So.  784,  118  A.  S.  R.  366,  10 
121;  19  'Ann.  Cas.  460.  Ann.    Cas.    757   and   note,   7   LJt.A. 

16.  Note:  1  Ann.  Cas.  121.  (N.S.)  1014;  Higgins  v.  Lacroix,  119 

17.  Note:  19  Ann.  Cas.  461.  Minn.  145,  137  N.  W.  417,  41  L.R.A. 

18.  State  V.  Southern  R.  Co.,  145  (N.S.)  737;  State  v.  Southern  R.  Co., 
N.  C.  495,  59  S.  E.  570,  13  L.R:A.  145  N.  C.  495,  59  S.  E.  570, 13  L.R.A. 
(N.S.)  966.  (N.S.)  966;  Fritz  v.  Sims,  122  Tenn. 

19.  See  supra,  par.  130.  137,  119  S.  W.  63,  135  A.  S.  R.  867, 

20.  See  supra,  par.  131.  19  Ann.  Cas.  458. 

1.  Old  Dominion  Tel.  Co.  v.  Powers,       Notes:  36  Am.  Rep.  29;  35  A.  S.  E. 

140  Ala.  220,  37  So.  195,  1  Ann.  Cas.  677;  34  L.R.A.(N.S.)  453. 
119  and  note;  Crighton  v.  Dahmer,  70       S.  Sullivan  v.   San  Francisco   Gas, 

Miss.  602, 13  So.  237,  35  A.  S.  R.  666,  etc.,  Co.,  148  Cal.  368,  83  Pac.  156,  7 

21  L.R.A.  84;   State  v.  Southern  R.  Ann.  Cas.  574,  3  LJl.A.(N.S.)  401; 

Co,  145  N.  C.  495,  59  8.  E.  570,  13  Denton  v.  McDonald,  104  Tex.  206, 135 

Lil.A.(N.S.)  966;  Frits  v.  Sims,  122  S.  W.  1148,  34  L.R.A.(N.S.)  453;  Lit- 

Tenn.  137,  119  8.  W.  63,  135  A.  S.  R.  tleton  v.  Burgess,  14  Wyo.  173,  82 

867, 19  Ann.  Caa.  458.  Pac.  864,  2  L.R.A.(N.S.)  631. 
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irreparable  injury;  as,  for  instfince,  where  prosecutions  and  arrests 
are  threatened  for  the  sole  purpose  of  unlawfully  taking  or  destroy- 
ing property,  or  preventing  the  exercise  of  a  franchise  granted  by 
the  state.*  When  tbe  damages  would  be  irr^>arable  if  the  Uireat- 
ened  injury  is  not  prevented,  equity,  if  properly  appealed  to,  will 
not  permit  valuable,  vested  corporate  franchises,  granted  by  the  state, 
to  be  seriously  impaired  or  practically  destroyed  by  prosecutions  insti- 
tuted under  color  of  municipal  ordinances,  which  are  wrested  from 
their  legitimate  purposes  and  fraudulently  used,  in  a  matter  to  which 
they  cannot  apply,  as  a  means  with  which  to  prevent  the  exercise 
of  these  franchises.*  So  where  the  facts  alleged  ^ow  injury  to  prop- 
erty rights  resulting  from  the  enactment  of  an  ordinance  and  that  it 
was  personal,  arbitrary,  and  discriminatory  in  its  character,  and  the 
power  to  enact  any  such  ordinance  is  questionable,  a  proper  case  is 
disclosed  for  the  interference  of  a  court  of  equity  by  the  process  of 
injunction.*  A  public  oflBcer  may  also  be  enjoined  from  resorting  to 
criminal  procedure  to  enforce  illegal  demands,  as  where,  under  an 
asserted  warrant  of  a  statute,  he  is  transcending  its  bounds  and  thus 
unlawfully  assuming  to  exercise  the  power  of  government  against 
an  individual  property  owner,  thereby  invading  the  right  of  private 
property.  And  the  exemption  of  the  United  States  from  suit  does 
not  protect  its  officers  from  personal  liability  to  persons,  whose  rights 
of  property  have  been  invaded,  and,  in  case  of  an  injury  threatened 
by  the  illegal  action  of  such  an  officer,  he  cannot  claim  immunity 
from  injunctive  process.  This  principle  has  also  been  frequently 
applied  with  respect  to  state  officers  seeking  to  enforce  unconstitu- 
tional enactments.' 

133.  niegality  of  Enactment. — ^Although  it  is  held  that  prosecu- 
tions by  the  state  or  under  a  city  ordinance,  will  not  be  enjoined 
even  though  the  ordinance  is  invalid,  as  there  is  ordinarily  an  ade- 
quate remedy  at  law,*  yet  it  is  otherwise  where  the  enforcement  of 

4.  Ex  parte  Young,  209  U,  S.  123,  Paulk  v.  Sycamore,  104  Ga.  24,  30  S. 

28  S.  Ct.  441,  52  U.  S.  (L.  ed.)  714,  E.  417,  69  A.  S.  R.  128,  41  L.R.A. 

14  Ann.   Cas.  764,   13  L.R.A.  (N.S.)  772.    See  supra,  par.  67  as  to  a  fran- 

932;  Mobile  v.  Louifiville,  etc.,  R.  Co.,  chise  being  property  and  subject  to 

84  Ala.  115,  4  So.  106,  5  A.  S.  R.  342;  protection. 

Shellman  v.  Saxon,  134  Ga.  29,  67  S.  6.  New  Orleans  Baseball,  etc.,  Co.  v. 

E.  438,  27  L.EA..(N.S.)  452;  Cutsing-  New  Orleans,  118  La.  228,  42  So.  784, 

er  V.  Atlanta,  142  Ga.  555,  83  S.  E.  118  A.  S.  R.  366,  10  Ann.  Cas.  757,  7 

263,  L.E.A.1915B  1097;  Benzv.Krem-  L.i:.A.(N.S.)  1014. 

«r,  142  Wis.  1, 125  N.  W.  99,  26  LJI.A.  7.  Ex  parte  Young,  209  U.  S.  123,  28 

(N.S.)  842.  S.  Ct.  441,  52  U.  S.  (L.  ed.)  714,  14 

Note:  21  L.R.A  84.  Ann.   Cas.  764  and  note,  13  L.R.A. 

See  infra,  par.  141  et  seq.  as  to  en-  (N.S.)  932  and  note ;  Philadelphia  Co. 

joining    enforcement    of    ordinances  v.  Stimson,  223  U.  S.  605,  32  S.  Ct. 

generally.  340,  56  U.  S.  (L.  ed.)  670. 

6.  Mobile  V.  Louisville,  etc.,  B.  Co.,  8.  Thompson  v.  Van  Lear,  77  Ark. 

84  Ala.  115,  4  So.  106,  6  A.  S.  B.  142;  606,  92  8.  W.  773,  7  Abb.  Cas.  1«4-,  5 
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the  law  or  ordinance  will  injure  or  destroy  the  plaintiff's  property  w 
property  rights,*  or  injure  his  business  and  thereby  cause  him  mar 
terial  and  irreparable  loss,^*  or  where  a  multiplicity  of  suits  is 
tlireatened."  In  some  cases  it  is  held  that  the  sdleged  illegality  of 
a  statute  or  ordinance,  under  which  the  crimiaal  proceedings  are 
maintained,  is  not,  of  itself,  a  ground  for  enjoining  the  proceedings," 
either  because  there  are  not  property  rights  which  would  be  affected 
thereby*'  or  because  the  complainant  has  an  adequate  remedy  at 
law.**  Whether  a  court  of  equity  will  grant  relief  by  injunction 
against  the  enforcement  of  a  void  ordinance,  although  its  invalidity 
has  not  been  established  in  a  court  of  law,  is  a  question  on  which 
there  is  some  conflict  of  authority.  It  seems  to  be  generally  main- 
tained that  the  Court  may  afford  such  relief  regardless  of  whether 
the  question  of  validity  has  been  litigated,**  especially  in  those  states 
where  there  is  a  blending  of  jurisdiction  and  procedure  of  courts 
of  law  and  equity  in  one  tribunal.*'  In  some  cases,  however,  it  is 
held  that  the  invalidity  must  be  established  before  equity  will  inter- 
fere to  restrain  a  prosecution  under  the  enactment,*'  it  being  asserted 
that  a  court  of  equity  will  not,  under  such  circumstances,  inquire 
into  the  constitutionality  of  a  legislative  act  on  the  ground  of  the 
validity  or  reasonableness  of  an  ordinance  making  penal  the  act  or 

L.RJl.(N.S.)  588;  Sylvania  v.  Hilton,  LJt.A.1915D   684;    South   Covington, 

123  Ga.  754,  51  S.  E.  744, 107  A.  S.  R.  etc.,  R.  Co.  v.  Berry,  93  Ky.  43,  18  S. 

162,  2  L.R.A.(N.S.)  483;  Thompson  v.  W.  1026,  40  A.  S.  E.  161,  15  L.B.A. 

Tucker,  15  Okla.  486,  83  Pac.  413,  6  604. 

Ann.  Cas.  1012  and  note.  Note:  110  A.  S.  R.  399. 

Note:21Ij.R.A.  84.  12.  Littleton  v.   BurgeSs,  14  Wyo. 

9.  Sullivan  v.  San  Francisco  Gas,  173,  82  Pac.  864,  2  L.R.A.(N.S.)  631 
etc.,  Co.,  148  Cal.  368,  83  Pac.  156,  and  note. 

7  Ann.  Cas.  574,  3  L.R.A.(N.S.)  401;       18.  Paulk  v.  Sycamore,  104  Ga.  24, 
New  Orleans  Baseball,  etc.,  Co.  v.  New  30  S.  E.  417,  69  A.  8.  E.  128,  41 
Orleans,  118  La.  228,  42  So.  784,  118  L.R  Jl.  772. 
A.  6.  B.  366  and  note,  10  Ann.  Cas.       Note:  34  LJl.A.(N.S.)  454. 
1014,  7  L.R.A.(N.S.)  757;  Higgins  v.       14.  Poyer  v.  Des  Plaines,  123  DL 
Lacroix,  119  Minn.  145, 137  N.  W.  417,  111,  13  N.  E.  819,  5  A.  S.  R.  494. 
41  L.R.A.(N.S.)  737;  Hall  v.  Dunn,  52       15.  Carey  v.  Atlanta,  143  Ga.  192, 
Ore.  475,  97  Pac.  811,  25  L.R.A.(N.S.)   84  S.  E.  456,  L.R.A.1915D  684;  Syl- 
193;  Bluefleld  Waterworks,  etc.,  Co.  v.  vester  Coal  Co.  v.  St.  Louis,  130  Ma 
Bluefield,  69  W.  Va.  1,  70  S.  E.  772,  323,  32  S.  W.  649,  51  A.  S.  R.  566. 
33  L.RJk..(N.S.)  759.  Note:  118  A.  S.  R.  373. 

Note:  1  Ann.  Cas.  121.  16.  Sylvester  Coal  Co.  v.  St.  Lords, 

10.  Sullivan  v.  San  Francisco  Gas,  130  Mo.  323,  32  S.  W.  649,  51  A.  S.  B. 
etc.,  Co.,  148  Cal.  368,  83  Pac.  156,  7  566. 

Ann.  Cas.  574,  3  L.R.A.(N.S.)  401;  17.  Poyer  v.  Des  Plaines,  123  HL 
Bear  v.  Cedar  Rapids,  147  la.  341, 126  111,  13  N.  E.  819, 5  A.  S.  R.  494;  State 
N.  W.  324,  27  L.R.A.(N.S.)  1150.  v.  Southern  R.  Co.,  145  N.  C.  495,  59 

11.  MobUe  v.  Orr,  181  Ala.  308,  61  S.  E.  570, 13  L.R.A.(N.S.)  966;  Littl*. 
So.  920,  45  L.R.A.(N.S.)  575;  Carey  ton  v.  Burgess,  14  Wyo.  173,  82  Pac 
▼.  Atlanta,  143  Ga.  192,  84  8.  E.  456,  864,  2  LJLA.(N.S.)  631. 
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actB  for  (he  doing  of  which  prosecutions  are  threatened.**  The  theory 
on  which  these  cases  proceed  is  that  if  the  law  should  be  held  valid, 
the  courts  cannot  punish  the  complainant  for  the  offenses  committed, 
or  compensate  those  injured  by  lus  wrongful  action  while  the  hands 
of  the  officers  of  the  law  are  stayed  by  injunction,  and  it  is  said 
that  the  exercise  of  the  jurisdiction  contended  for  would  greatly  con- 
fuse and  embarrass  the  enforcement  of  the  police  power,  and,  on 
sound  principles  of  public  policy,  ought  not  to  be  favored.*'  In  line 
with  this  view  it  has  been  held  that  equity  has  no  jurisdiction  to 
enjoin  threatened  criminal  proceedings  under  a  statute  enacted  under 
the  police  power,  although  it  be  charged  that  the  statute  is  invalid, 
and  that  a  multiplicity  of  actions  thereunder  will  injure  and  destroy 
civil  and  property  rights  of  the  complainants,  and  that  the  damages 
resulting  will  be  irreparable,  when  the  defense  thereto  in  a  court 
having  jurisdiction  of  the  offense  is  adequate  and  unembarrassed.** 

Xlll.  Statutes  and  Ordinances 

134.  Enactment  of  Statutes. — The  rule  is  well  established  that  no 
proceeding  can  be  maintained  to  enjoin  the  legislature  from  passing 
a  particular  measure  on  the  ground  of  its  unconstitutionality.*  Each 
department  of  the  state  government  is  independent  within  its  appro- 
priate sphere.  -  The  judicial  department  has  no  direct  control  over 
the  legislative  department  and  therefore  cannot  by  judicial  process 
restrain  or  coerce  legislative  action  by  the  latter.*  There  is  no  powdr 
in  the  court  to  compel  the  legislature  to  pass  an  act  even  though 
the  constitution  expressly  commands  it,  or  to  restrain  it  from  pass- 
ing an  act  even  though  the  constitution  expressly  forbids  it.'  In 
line  with  the  doctrine  that  a  court  of  equity  cannot  interfere  to 
restrain  the  legislature  in  the  enactment  of  a  law,  it  follows  that 

18.  Paulk  V.  Sycamore,  104  Qa.  24,  84  Kan.  429,  114  Pac  238,  Ann.  Caa. 
30  S.  E.  417,  69  A.  S.  R.  128,  41  L.R.A.  1912A  719;  Delaware,  etc.,  B.  Co.  v. 
772;  Kelly  v.  Conner,  122  Tenn.  339,  Central  Stock  Yards,  etc,  Co.,  45  N.  J. 
123  S.  W.  622,  25  LJl.A.(N.S.)  201.  Eq.  50,  18  AtL   688,  6  L.R.A.  855; 

19.  Foyer  v-  Dea  Plaines,  123  HL  Pennsylvania  R.  Co.  v.  Ewing,  241  Pa. 
Ill,  13  N.  E.  819,  5  A.  S.  R.  494;  St.  681,  88  AtL  775,  Ann.  Cas.  1915B 
Pleasants  v.  Smith,  90  Miss.  440,  43  157,  49  L.R.A.(N.S.)  977;  State  v. 
Sa  475,  122  A.  S.  R.  317,  9  L.R.A.  Thorson,  9  S.  D.  149,  68  N.  W.  202,  33 
(N.S.)  773;  Kelly  v.  Conner,  122  L.RA.  582;  State  v.  Cunningham,  83 
Tenn.  339,  123  S.  W.  622,  25  L.R  Ju  Wis.  90,  53  N.  W.  35,  35  A.  S.  B.  27, 
(N.S.)  201.  17  L.R.A.  146.    And  see  Coubts,  voL 

20.  Kelly  v.  Conner,  122  Tenn.  339,  7,  p.  1049. 

123  S.  W.  622,  25  L.R.A.(N.S.)  20L  2.  See  CoNSTrnmONAL  Law,  toL  6, 
See  Iktoxioatino  Liqcobs,  as  prosecn-  p.  144  et  seq. 

tions  for  violations  of  law  generally.  8.  Lewis    v.    Denver    City    Water* 

L  Lewis    v.    Denver    City    Water-  Works  Co.,  19  Colo.  236,  34  Pao.  993, 
Works  Co.,  19  Colo.  236,  34  Pac.  993,  41  A.  S.  R.  24& 
41  A.  8.  R.  248;  Dnggan  v.  Emporia, 
B.  C.  L.  ZIV.— 28.  43S 


Digitized  by 


Google 


|§  136,  136  INJUNCTIONS  14  B.  C.  L. 

it  cannot  prevent  the  legislatore  and  the  electors  from  making  ineffect- 
ual attempts  to  amend  the  constitution.* 

135.  General  Rule  as  to  Enforcement  of  Statutes.— Courts,  as  a 
rule,  will  not  interfere  with  the  duties  of  any  department  of  govern- 
ment unless  under  special  circumstances  and  when  necessary  to  th« 
protection  of  rights  of  property.*  Therefore,  they  will  not  attempt 
to  interfere  by  injunction  with  the  enforcement  of  a  valid  statute.* 
And  where  an  enactment  is  claimed  to  be  unconstitutional,  the  rule 
is  generally  recognized  that  courts  have  no  power  to  enjoin  the  officers 
of  a  state  from  taking  action  imder  such  a  statute  unless  they  are 
about  to  do  some  act  which,  if  not  authorized  by  a  valid  law,  con- 
stitutes an  unlawful  interference  with  their  rights.' 

136.  Modification  of  Rule  as  to  Enforcement  of  Statutes. — A  per- 
son who  suffers  special  injury  by  the  enforcement  of  an  unconstitu- 
tional law  may,  in  judicial  proceedings,  challenge  the  validity  thereof,* 
and  as  a  void  statute  affords  no  protection  to  those  who  execute  it, 
such  persons  may  be  enjoined  from  acting  thereunder,  when  there 
is  no  adequate  remedy  at  law.*  The  well  recognized  exception  to 
the  general  rule,  supported  by  the  great  weight  of  authorities  is 
that  where  some  irreparable  injury  will  be  occasioned  to  a  private 
individual  by  the  acts  of  a  public  officer  or  board  by  virtue  of  some 
alleged  unconstitutional  law,  courts  of  equity  will  take  jurisdiction 
and  issue  an  injunction  to  restrain  the  commission  of  the  act  com- 
plained of.**    This  exception  is  founded  on  tiie  theory  that,  as  an 

4.  State  T.  Thorson,  9  S.  D.  149,  68  U.  8.  (L.  ed.)  1014;  Soott  v.  Donald, 
N.  W.  202,  33  L.R.A.  582.  165  U.  S.  107,  17  S.  Ct.  262,  41  TJ.  S. 

5.  Green  v.  Mills,  69  Fed.  852,  16    (L.  ed.)  648;  Wilson  v.  Lambert,  168 

C.  C.  A.  516,  30  L.R.A.  90.  U.  S.  611,  18  S.  Ct.  217,  42  U.  S.  (L. 
Note:  8  L.R_A.(N.S.)  124.  ed.)  599;  Front  v.  Starr,  188  U.  S. 
«.  Peik  V.  Chicago,  etc.,  R.  Co.,  94  537,  23  S.  Ct.  398,  47  U.  S.  (L.  ed.) 

D.  S.  164,  24  U.  S.  (L.  ed.)  97;  584;  Ludwig  v.  Western  Union  Tel. 
Thompson  v.  Van  Lear,  77  Ark.  506,  Co.,  216  U.  S.  146,  30  S.  Ct.  280,  54 
92  S.  W.  773,  7  Ann.  Cas.  154,  5  U.  S.  (L.  ed.)  423;  Louisville,  etc.,  R. 
L.R.A.(N.S.)  588;  Crawford  v.  Mar-  Co.  v.  Garrett,  231  U.  S.  298,  34  S. 
ion,  154  N.  C.  73,  69  S.  E.  763,  35  Ct.  48,  58  U.  S.  (L.  ed.)  229;  Elling- 
L.R.A.(N.S.)  193;  State  v.  Nelson  ham  v.  Dye,  178  Ind.  336,  99  N.  E.  1, 
County,  1  N.  D.  88,  45  N.  W.  33,  26  Ann.  Cas.  1915C  200;  Pennsylvania  R. 
A.  S.  R.  609,  8  L.R.A.  283.  Co.  v.  Ewing,  241  Pa.  St.  581,  88  AtL 

7.  Missouri,  etc.,  R.  Co.  v.  Shannon,  775,  Ann.  Cas.  1916B  167,  49  L.RA. 
100  Tex.  379, 100  S.  W.  138, 10  L.R.A.  (N.S.)  977;  Bradley  v.  PoweU  County, 
(N.S.)  681.  2  Humph.  (Tenn.)  428,  37  Am.  Dec. 

8.  Bradley  v.  Powell  County,  2  563;  Missouri,  etc,  R.  Co.  v.  Shannon, 
Humph.  (Tenn.)  428,  37  Am.  Dec.  100  Tex.  379, 100  S.  W.  138, 10  L.R.A. 
563;  Bennett  v.  Vallier,  136  Wis.  193,  (N.S.)  681;  Wadhams  Oil  Co.  v. 
116  N.  W.  885,  128  A.  S.  R.  1061,  17  Tracy,  141  Wis.  150,  123  N.  W.  785, 
L.R.A.(N.S.)  486.  18  Ann.  Cas.  779;  Benz  v.  Kremer,  142 

9.  Note:  64  Am.  Dec.  55.  Wis.  1, 125  N.  W.  99,  26  L.R.A.(N.S.) 
10  Reagan  v.  Farmers'  Iioan,   etc.,   842. 

Co.,  154  U.  S.  362,  14  S.  Ct.  1047,  38       Note:  8  L.R.A(N.S.)  124.     ' 
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incident  to  the  protection  of  property,  a  court  of  equity  may  refuse 
to  recognize  as  valid  a  clearly  unconstitutional  act  of  the  legislature, 
because  the  constitution  is  the  paramount  law  of  the  land,  which 
every  suitor  can  invoke  when  an  infringement  of  his  rights  is  threat- 
ened under  some  law  in  violation  thereof.**  Thus,  injunctions  have 
been  granted  against  the  enforcement  of  full  train-crew  acts ;  *•  tax 
laws;  *•  and  the  laws  forbidding  foreign  telegraph  companies  to  con- 
tinue to  do  local  business  in  the  state.**  As  the  power,  however,  to 
arrest  the  hand  of  a  state  officer  as  he  is  about  to  carry  out  the  com- 
mand of  the  legislature,  is  great,  it  should  be  exercised  with  a  wisdom 
and  discretion  commensurate  with  its  greatness  and  no  trivial  grounds 
will  be  sufficient  to  authorize  the  granting  of  this  extraordinary  relief.*' 
.The  court  should,  as  a  rule,  decline  to  exercise  jurisdiction,  though 
having  it,  to  enjoin  public  officers  from  executing  the  legislative  wOl 
as  to  some  one  or  more  minor  features  of  a  law,  not  essential  to  effi- 
ciency of  its  dominant  legitimate  features.*' 

137.  Essentials  to  Injunctive  Relief  against  Enforcement  of  Stat- 
ute.— ^The  mere  fact  that  a  law  is  alleged  to  be  unconstitutional  does 
not  confer  jurisdiction  on  courts  to  interfere  with  the  acts  of  exec- 
utive officers  while  proceeding  in  pursuance  of  its  requirements.*' 
The  duty  of  a  court  is  to  determine  actual  controversies,  when  prop- 
erly brought  before  it,  and  not  to  give  opinions  on  mooted  questions 
or  abstract  propositions.*^  Before  it  can  assume  to  determine  the 
constitutionality  of  a  legislative  act,  the  case  before  it  must  come 
within  some  recognized  ground  of  equity  jurisdiction,  and  present 
some  actual  or  threatened  infringement  of  the  rights  of  property  on 
account  of  such  unconstitutional  legislation,**  and  where  it  is  appar- 

11.  State  V.  Lord,  28  Ore.  498,  43  Wis.  150,  123  N.  W.  785, 18  Ann.  Cas. 
Pac.  471,  31  L.R.A.  473.  779. 

12.  Pennsylvania  E.  Co.  v.  Ewing,  17.  Piosser  v.  Northern  Pac.  R.  Co., 
241  Pa.  St.  581,  88  Atl.  775,  Ann.  Cas.  152  U.  S.  59,  14  S.  Ct.  528,  38  U.  S. 
1915B  157,  49  L.R.A.(N.S.)  977.  And  (L.  ed.)  352;  State  v.  Lord,  28  Ore. 
see  Railroads.  498,  43  Pac.  471,  31  L.RJL.  473. 

13.  Wilson  V.  Lambert,  168  U.  8.  18.  State  v.  Lord,  28  Ore.  498,  43 
611,  18  S.  Ct.  217,  42  U.  S.  (L.  ed.)  Pac.  471, 31  LJl.A.  473. 

599;  Missouri,  etc.,  R.  Co.  v.  Shannon,  19.  Prosser  v.  Northern  Pac.  R.  Co., 
100  Tex.  379, 100  S.  W.  138, 10  L.R.A.  152  U.  S.  59,  14  S.  Ct.  528,  38  U.  S. 
(N.S.)  681.  And  see  Taxation,  as  to  (L.  ed.)  352;  Cruiekshank  v.  Bidwell, 
enjoining  assessment  or  collection  of  176  U.  S.  73,  20  S.  Ct.  280,  44  U,  S. 
taxes.  (L.  ed.)  377;  Willcox  v.  Consolidated 

14.  Ludwig  V.  Western  Union  Tel.  Gas  Co.,  212  U.  S.  19,  29  S.  Ct.  192, ' 
Co,  216  U.  S.  146,  30  S.  Ct.  280,  54  63  U.  S.  (L.  ed.)  382,  15  Ann.  Cas. 
U.  S.   (L.  ed.)   423.    And  see  Tkub-  1034,  48  L.R.A.(N.S.)  1134;  McCabe 
ffitAPHS.  V.  Atchison,  etc.,  R.  Co.,  235  U.  S.  151, 

16.  Winding  v.  Frear,  148  Wis.  456,  35  S.  Ct.  69,  59  U.  8.  (L.  ed.)  169; 
134  N.  W.  673,  135  N.  W.  164,  Ann.  Dalton  Adding  Mach.  Co.  v.  State 
Cas.  1913A  1147,  L.R.A.1915B  569.         Corp.  Commission,  236  U.  8.  699,  35 

le.  Wadhams  Oil  Co.  v.  Tracy,  141  S.  Ct.  480,  59  U.  S.   (L.  ed.)   797; 
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ent  that  the  remedy  at  law  is  adequate  relief  will  be  refused.**  Thus, 
the  threatened  enforcement  of  a  statute  requiring  foreign  corporations 
doing  business  in  the  state  to  obtain  a  license,  will  not  be  enjoined  at 
the  instance  of  a  corporation  which  asserts  that  its  business  within 
the  state  is  whoUy  interstate,  where  it  is  not  claimed  that  the  statute 
is  unconstitutional,  but  only  that  it  may  be  enforced  in  such  a  way 
as  to  violate  the  commerce  clause  of  the  federal  constitution^  since 
the  corporation  has  an  adequate  remedy  at  law  in  its  right  to  raise 
the  constitutional  question  if  proceedings  are  taken  against  it,  or  to 
recover  the  license  fee  if  it  pays  it  under  protest.*  Similarly,  the 
establishment  of  general  harbor  lines,  by  a  state  either  through  its 
legislature  or  a  properly,  constituted  board,  of  itself  takes  or  injures 
no  one's  property,  and  cannot,  consistently  with  the  interests  of  the 
public,  or  with  the  principles  of  equity,  be  restrained  by  injunction.* 
Nor  will  an  injunction  lie  to  restrain  the  enforcement  of  an  act  on 
the  ground  of  its  unconstitutionality  because  such  enforcement  would 
have  the  effect  of  preventing  the  complainant  from  obtaining  a  license 
to  sell  intoxicants.*  Nor  is  the  mere  possibility  of  injury  by  an 
unconstitutional  statute,  which  may  prevent  insurance  companies 
from  making  such  contracts  as  persons  might  otherwise  procure  them 
to  make,  sufficient  to  authorize  injunctive  relief  in  behalf  of  those 
who  wish  such  contracts.* 

138.  Enforcement  of  State  Statutes  Enjoined  by  Federal  Courts. — 
A  federal  court  may  enjoin  the  enforcement  of  a  state  enactment 
which  prohibits  or  conflicts  with  the  exercise  of  lawful  rights  secured 
and  protected  by  the  federal  constitution.*  By  the  act  of  June  18, 
1910,  creating  the  commerce  court,  provision  was  made  as  to  the 
practice  to  be  pursued  in  courts  of  the  United  States  in  cases  where 

Green  v.  Mills,  69  Fed.  852,  25  IT.  S.  44  L.R.A.(N.S.)  189;  State  v.  Lord, 

App.  383,  16  C.  C.  A.  516,  30  LJI.A.  28  Ore.  498,  43  Pac.  471,  31  LJt.A. 

90;  Louisville,  etc.,  B.  Co.  v.  Railroad  473.  And  see  supra,  par.  44  et  seq.,  as 

Color's,  63  Fla.  491,  58  So.  543,  44  to  refusing  relief  if  remedy  at  law  is 

L.R.A.(N.S.)  189;  Plumb  v.  Christie,  adequate. 

103  Ga.  686,  30  S.  E.  759,  42  L.R.A.  1.  Dalton  Adding  Mach.  Co.  v.  State 

181;     Milton     Dairy     Co.    v.     Great  Corp.  Commission,  236  U.  S.  699,  35  S. 

Northern  B.  Co.,  124  Minn.  239,  144  Ct.  480,  59  U.  S.  (L.  ed.)  797. 

N.  W.  764,  49  L.B.A.(N.S.)  951;  Busi-  2.  Prosser  v.  Northern  Pac.  R.  Co., 

ness  Men's  League  v.  Waddill,  143  Mo.  152  U.  S.  59,  14  S.  CL  528,  38  U.  S. 

495,  45  S.  W.  262, 40  L.R.A.  501;  State  (L.  ed.)  352. 

V.  Adams  Express  Co.,  85  Neb.  25, 122  3.  Plumb  v.  Christie,  103  Ga.  686, 

N.  W.  691,  42  L.R.A.(N.S.)  396;  State  80  S.  E.  759,  42  LJI.A.  18L 

V.  Lord,  28  Ore.  498,  43  Pac.  471,  31  4.  Business  Men's  League  v.  Wad- 

L.R.A.  473;  State  v.  Thorson,  9  S.  D.  dill,  143  Mo.  495,  45  S.  W.  262,  40 

149,  68  N.  W.  202,  33  L.R.A.  582;  L.R.A.  501. 

Benz  V.  Eremer,  142  Wis.  1, 125  N.  W.  6.  Haskell  v.  Kansas  Natural  Gas 

89,  26  L.R.A.(N.S.)  842.  Co.,  224  U.  S.  217,  32  S.  Ct.  442,  Sfl 

20.  Louisville,  etc.,  R.  Co.  v.  Rail-  U.  S.  (L.  ed.)  73a 
road  Comr's,  63  Fla.  491,  58  So.  543, 

436 


Digitized  by 


Google 


14  R.  C.  K  mjIJNCTIONS  §  138 

an  interlocutory  injnnction  is  applied  for  to  restrain  the  enforcement, 
operation,  or  execution  of  any  statute  of  a  state  by  restraining  the 
action  of  any  officer  of  such  state  in  the  enforcement  or  execution 
of  such  statute.  Under  this  act  a  temporary  restraining  order  sus- 
pending on  constitutional  grounds  the  enforcement  of  a  state  statute 
by  restraining  the  action  of  a  state  officer  thereunder,  cannot  be 
vacated,  nor  can  an  application  for  an  interlocutory  injunction  be 
denied,  by  a  single  federal  judge.*  In  the  exercise  of  this  power,  a 
federal  circuit  court  may  determine  all  the  questions  in  the  case,  local 
as  well  as  federal,  on  an  application  for  a  preliminary  injunction  to 
restrain  the  enforcement  of  a  state  statute  upon  the  ground  of  its 
unconstitutionality.'  Such  a  court  in  exercising  the  right  to  enjoin 
a  state  official  from  commencing  suits  to  enforce  an  unconstitutional 
state  statute  has,  however,  no  power  to  restrain  a  state  court  from 
acting  in  any  case  brought  before  it,  either  of  a  civil  or  criminal 
nature,  nor  does  it  include  the  power  to  prevent  any  investigation 
or  action  by  a  grand  jury.' 

139.  Restraining  Enactment  of  Ordinances. — The  power  of  the-  le^ 
islature  to  delegate  to  municipalities  the  authority  of  enacting  ordi- 
nances as  to  local  matters  is  one  which  is  generally  conced^,  and 
such  ordinances,  if  legally  enacted,  have  the  force  of  laws  passed  by 
the  legislature  of  the  state.^  Therefore  it  is  a  general  rule  that  munic- 
ipal corporations  when  acting  or  about  to  act  in  a  legislative  capac- 
ity, in  the  exercise  of  powers  conferred  on  them  by  their  charters 
or  the  general  laws,  will  not  be  restrained  by  injunction  from  so 
doing.*  This  is  on  the  theory  that  a  court  of  equity  is  vested  with  judi- 
cial, not  legislative,  powers,  and  that  it  cannot  properly  interfere  with, 
or  in  advance  restrain,  the  discretion  of  a  municipal  body  while  it 

8.  Ex  parte  Metropolitan  Water  Co.,  S.  R.  248  and  note;  Illinois  Central  B. 
220  U.  S.  539,  31  S.  Ct  600,  55  U.  S.  Co.  v.  Chicago,  141  lU.  586,  30  N.  E. 
(L.  ed.)  575.  1044,  17  L.R.A.  530;  Stevens  v.  St. 

7.  Louisville,  ete.,  E.  Co.  v.  Garrett,  Mary's  Training  School,  144  111.  336, 
231  U.  S.  298,  34  S.  Ct.  48,  58  U.  S.  32  N.  E.  962,  36  A.  S.  R.  438,  18 
(L.  ed.)  229.  L.R.A.  832;  Duggan  v.  Emporia,  84 

8.  Ex  parte  Yon^,  209  U.  S.  123, 28  Kan.  429,  114  Pac.  235,  Ann.  Cas. 
S.  Ct.  441,  62  U.  S.  (L.  ed.)  714,  14  1912A  719;  Roberts  v.  LonisviUe,  92 
Ann.  Cas.  764, 13  L.R.A.(N.S.)  932.      Ky.  95,  17  S.  W.  216,  13  LJI.A.  844 

1.  New  Orleans  Water  Works  Co.  and  note;  Harrison  v.  New  Orleans,  33 
r.  New  Orleans,  164  U.  S.  471,  17  S.  La.  Ann.  222,  39  Am.  Rep.  272;  Beist- 
Ct  161,  41  U.  S.  (L.  ed.)  518.  And  ing  v.  Minneapolis,  112  Minn.  306,  127 
see  MtmiciPAii  Coeporations.  N.  W.  1131, 140  A.  S.  R.  490;  Chicago, 

2.  New  Orleans  Waterworks  Co.  v.  etc.,  R.  Co.  v.  Lincoln,  85  Neb.  733, 
New  Orleans,  164  U.  S.  471,  17  S.  Ct.  124  N.  W.  142,  19  Ann.  Cas.  207  and 
161,  41  U.  S.  (L.  ed.)  518;  Montgom-  note;  State  v.  Thorson,  9  S.  D.  149,  68 
«ry  Gas-light  Co.  v.  City  Council,  87  N.  W.  202,  33  L.R.A.  582;  State  v. 
Ala.  245,  6  So.  113,  4  L.B.A.  616;  Superior  Court,  105  Wis.  651,  81  N. 
Lewis  V.   Denver   City  Water- Works  W.  Ift46,  48  L.R.A.  819. 

Co.,  19  Colo.  236,  34  Pac.  993,  41  A.      Note:  67  A.  S.  R.  232. 
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IB  in  the  exercise  of  powers  that  fire  legislative  in  their  character.* 
To  albw  municipal  corporations  to  be  impeded  or  restrained  in  the 
exercise  of  their  legislative  powers  at  the  will  or  caprice  of  anyone 
who  may  believe  that  a  particular  act  or  ordinance  might  prove  inju- 
rious to  him,  would  interfere  seriously  with  and  completely  dis- 
arrange the  administration  of  the  government  of  a  municipality.* 
And  it  is  said  that  the  general  rule  should  be  confined,  in  its  appli- 
cation, to  subjects  over  which  a  municipal  corporation,  in  its  govern- 
mental or  public  character,  has  discretionary  authority.*  In  applying 
the  general  rule,  the  fact  that  an  ordinance  would  be  invalid  as  creat- 
ing a  contract  in  violation  of  the  constitution,*  or  that  it  would  impair 
the  obligation  of  a  contract  entered  into  by  the  corporation,'  is  not 
regarded  as  a  sufficient  ground  for  enjoining  its  passage.  Thus  an 
injunction  against  the  passage  of  an  ordiaance  within  the  general 
power  of  the  municipality,  creating  a  contract  between  a  city  and  a 
street-railway  company,  is  void  for  want  of  jurisdiction,  whether  the 
ordinance  is  authorized  by  law  or  not*  Similarly,  although  there  is 
authority  to  the  contrary,  it  is  held  that  equity  will  not  restrain  the 
council  of  a  city  from  passing  an  ordinance  allowing  other  gas  com- 
panies to  lay  pipes  in  its  streets,  because  the  city  has  theretofore  grant- 
ed an  exclusive  privilege  to  complainant  gas  comptuiy  to  lay  and 
maintain  pipes  therein.* 

140.  Modification  of  Rule  as  to  Enactment  of  Ordinances. — An 
exception  to  the  general  rule  seems  to  be  recognized  where,  by  the 
mere  enactment,  irreparable  damage  to  persons  affected  thereby  will 
immediately  follow.*^  The  exceptions  to  the  rule  would  also  seem 
to  be  limited  to  cases  where  the  governing  body  of  the  municipality 
has  no  power  to  legislate,  or  where  the  threatened  act  is  not  legislative 
but  purely  ministerial,  or  where  such  body  is  clothed  with  certain 
powers  but  threatens  to  go  beyond  or  outside  of  such  powers  and 
thereby  invade  the  property  or  property  rights  of  the  complainant, 
or  where  such  body  threatens  to  squander  or  divert  some  fund  or 
property  held  by  it  or  some  of  its  officials  in  trust  for  its  taxpayers 

3.  New  Orleans  Waterwoiks  Co.  v.  7.  New  Orleans  Waterwoite  Co.  y. 
New  Orleans,  164  U.  S.  471,  17  S.  Ct  New  Orleans,  164  U.  S.  471, 17  S.  Ct. 
161,  41  U.  S.  (L.  ed.)  518;  Lewis  v.  161,  41  U.  S.  (L.  ed.)  518;  Lewis  v. 
Denver  City  Water-works  Co.,  19  Colo.  Denver  City  Water-works  Co.,  19  Colo. 
236,  34  Pac.  993,  41  A.  S.  R.  248;  236,  34  Pac  993,  41  A.  S.  R.  248; 
State  V.  Superior  Court,  105  Wis.  651,  Des  Moines  Qas  Co.  v.  Des  Moines,  44 
81  N.  W.  1046,  48  L.R.A.  819.  la.  505,  24  Am.  Rep.  756. 

4.  Harrison  v.  New  Orleans,  33  La.  Note:  19  Ann.  Cas.  210. 

Ann.  222,  39  Am.  Rep.  272.  8.  State  v.  Superior  Court,  105  Wia. 

5.  Roberts  v.  Louisville,  92  Ky.  95,  661,  81  N.  W.  1046,  48  L.R.A.  819. 
17  S.  W.  216, 13  L.R.A.  844.  9.  Montgomery    Gas-Light    Co.     ▼. 

6.  Stevens  v.  St.  Mary's  Training  City  Council,  87  Ala.  245,  6  So.  113, 
School,  144  HL  336,  32  N.  E.  962,  36  4  L.R.A.  616. 

A.  S.  R.  438, 18  L.R.A.  832.  10.  Lewis    v.    Denver   City   Watei^ 
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and  citizeiis.*'  Within  the  application  of  the  exception  is  the  case 
where  an  injunction  is  sought  against  the  passage  of  an  ordinance 
to  authorize  the  illegal  transfer  to  an  insolvent  board  of  commission- 
ers of  a  wharf  owned  by  the  city  in  trust  for  the  public.**  In  this 
connection  it  is  also  proper  to  observe  that  a  distinction  has  been 
made  between  enjoining  the  passage  of  an  ordinance  and  enjoining 
the  publication  thereof,  which  is  essential  before  the  ordinance  can 
be  in  force,  and  the  power  to  enjoin  the  latter  has  been  upheld.*' 
141.  General  Rale  as  to  Enforcement  of  Ordinances. — Ordinarily 
an  injunction  will  not  be  issued  against  the  enforcement  of  an  ordi- 
nance merely  because  it  is  illegal  or  unconstitutional,  unless  further 
circumstances  are  shown  which  bring  the  case  within  some  clear 
ground  of  equity  jurisdiction.**  It  is  said  that  the  fact  that  it  is 
Ulegal  may  be  availed  of  as  a  defense  to  a  proceeding  to  enforce  It,*' 
and,  such  being  the  case,  it  is  hdd  that,  in  the  absence  of  other  con- 
trolling circumstances,  the  remedy  at  law  is  adequate,  even  if  the 
officers  against  whom  the  remedy  is  sought  are  insolvent,**  although 
on  this  latter  point  there  is  much  authority  to  the  contrary.*'  Nor 
are  the  courts  absolutely  uniform  as  to  the  adequacy  of  the  legal 
remedy,  even  in  the  abaenoe  of  the  element  of  insolvency,  the  dis- 
senting view  being  founded  on  the  theory  that  the  legid  remedies 
of  submitting  to  an  arrest  or  brin^g  aH  action  in  damages  are  gen- 
erally inadequate,  since  judgments  obtained  thereon  are  incapable 
of  being  made  operative  against  future  repetitions  of  the  acts  giving 
rise  to  the  action,  while  the  remedy  by  injunction  is  operative  throu^- 
out  all  future  time.**  Courts,  however,  do  not  look  with  favor  on 
proceedings  to  restrain  the  enforcement  of  municipal  ordinances  hav- 

works  Co.,  19  Colo.  236,  34  Pao.  993,  14.  BoiB6  Artesian  Hot,  etc.,  Co.  v. 

41  A.  S.  E.  248;  Dnggan  v.  Emporia,  Boisi  City,  213  C.  S.  276,  29  S.  Ct. 

84  Kan.  429,  114  Pac.  235,  Ann.  Gas.  426,  53  U.  S.   (L.  ed.)    796;   Cicero 

1912A  719;  Roberts  v.  Louisville,  92  Lumber  Co.  v.  Cicero,  176  111.  9,  51  N. 

Ky.  95,  17  S.  W.  216,  13  L.RA.  844;  E.  758,  68  A.  S.  R.  155,  42  L.R.A.  696; 

Basting  v.  Minneapolis,  112  Minn.  306,  Paul  v.  Washington,  134  N.  C.  363,  47 

127  N.  W.  1131, 140  A.  S.  R.  490.  8.  E.  793,  65  L.R.A.  902. 

Note:  19  Ann.  Cas.  210.  16.  Thompson  v.  Tucker,  15  Okla. 

11.  New  Orleans  Waterworks  Co.  v.  486,  83  Pac.  413,  6  Ann.  Cas.  1012  and 
New  Orleans,  164  U.  S.  471,  17  S.  Ct.  note. 

161,  41  U.  S.  (L.  ed.)  518;  Roberts  v.  16.  Paul  v.  Washington,  134  N.  C. 

Louisville,  92  Ky.  95, 17  S.  W.  216, 13  363,  47  S.  E.  793,  65  L Jl.A.  902. 

L.R.A.  844;  State  v.  Superior  Court,  17.  General  Electric  R.  Co.  v.  Chi- 

105  Wis.  651, 81 N.  W.  1046, 48  L JEI.A.  cago,  etc.,  R.  Co.,  98  Fed.  907,  39  C. 

819.  C.  A.  345, 58  L.R.A.  231;  Cicero  Lum- 

12.  Roberts  v.  Louisville,  92  Ky.  95,  ber  Co.  v.  Cicero,  176  HL  9,  51  N.  E. 
17  S.  W.  216,  13  LJI.A.  844.  758,  68  A.  S.  R.  155,  42  hUA.  696. 

13.  El  Reno  v.  Cleveland-Trinidad  18.  City  Cab,  etc.,  Co.  v.  Hayden, 
Pav.  Co.,  25  Okla.  648,  107  Pac.  163,  73  Wash.  2^  131  Pac.  472,  Ann.  Cas. 
27  LJIJ^.(N.S.)  650.  1914D  731,  L.R.A.1915P  726. 

Note:  19  Ann.  Cas.  212. 
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ing  for  their  object  the  preservation  of  the  health  or  good  order  of 
society  and  the  elevation  of  its  moral  tone,  requiring  that  a  clear 
case  be  made  out  before  this  extraordinary  relief  will  be  granted.** 
If  an  ordinance  is  prima  facie  valid  its  enforcement  wiU  not  be 
enjoined."  Therefore,  if  it  should  happen  that  acts  prohibited  in 
an  ordinance  are  a  public  nuisance,  the  court  will  not  perpetuate 
their  continuance  by  granting  any  injunction  against  the  enforce- 
ment of  the  ordinance,  regardless  of  its  validity.*  Nor  will  a  court 
of  equity  concern  itself  with  the  question  whether  the  city  authori- 
ties have  selected  the  best  means  to  accomplish  a  purpose,  within  a 
proper  exercise  of  their  power,  and  the  enforcement  of  an  ordinance 
will  not  be  enjoined  for  the  mere  reason  that  they  have  not*  It 
has  also  been  decided  that  courts  should  not  enjoin  the  enforcement 
of  &  municipal  ordinance,  fixing  maximum  rates  which  a  public 
service  corporation  may  charge,  on  the  ground  that  such  ordinance 
is  confiscatory  in  violation  of  the  United  States  constitution,  unless 
the  confiscatory  character  is  clearly  apparent.* 

142.  Modification  of  Rule  as  to  Enforcement  of  Ordinances. — ^A 
court  of  equity  will  frequently  interpose  by  injunction  to  prevent  the 
enforcement  of  a  municipal  ordinance,  where  a  complainant  has  no 
adequate  remedy  at  law  and  an  irreparable  injury  to  property  rights 
will  otherwise  result,^  or  where  its  jurisdiction  is  properly  invoked 

19.  Caba  v.  Mississippi  Cotton  00  CaL  434,  139  Paa.  1068,  Ana.  Cas. 
Co.,  150  Ala.  259, 43  So.  706, 10  LJI.A.  1915C  804,  52  LJl.A.(N.S.)  408; .  Chi- 
(N.S.)  310;  Adams  v.  Cronin,  29  Colo,  cago  v.  Collins,  175  HI.  445,  51  N.  E. 
488,  69  Pac.  590,  63  L.R.A.  61.  907,  67  A.   S.  R.  224  and  note,  49 

20.  Augusta  V.  Borom,  93  Oa.  68, 19  LJIA.  408;  Cicero  Lumber  Co.  v.  Ci- 
S.  E.  820,  26  L.R.A.  340.  cero,  176  111.  9,  51  N.  E.  758,  68  A.  S. 

1.  Vamey  v.  Williams,  155  CaL  318,  R.  155  and  note,  42  L.R.A.  696 ;  Rush- 
100  Pac  867,  132  A.  S.  R.  88,  21  ville  v.  Rushville  Natural  Gas  Co.,  132 
LJl.A.(N.S.)  741.  Ind.  575,  28  N.  E.  853, 15  L.R.A.  321, 

2.  Sylvester  Coal  Co.  v.  St.  Louis,  overruled  on  another  point  by  Louis- 
130  Mo.  323,  32  S.  W.  649,  51  A.  S.  R.  viUe  Natural  Gas  Co.  v.  State,  135  Ind. 
566.  49,   34   N.    E.    702,   21   L.R.A.   734; 

3.  EJioxville  v.  Knoxville  Water  Co.,  Bear  v.  Cedar  Rapids,  147  la.  341, 126 
212  U.  S.  1,  29  S.  Ct.  148,  53  U.  S.  N.  W.  324,  27  L.R.A.(N.S.)  U50; 
(L.  ed.)  371;  State  v.  Adams  Exp.  Co.,  Newport  v.  Newport,  ete.,  Co.,  90  Ky. 
85  Neb.  25,  122  N.  W.  69,  42  L.R.A.  193,  13  S.  W.  720,  12  Ky.  L.  Rep.  39, 
(N.S.)  396.  8  L.R.A.  484;  Boyd  v.  Frankfort,  117 

4.  Georgia  Packing  Co.  v.  Macon,  60  Ky.  199,  77  S.  W.  669,  Ul  A.  S.  R. 
Fed.  774,  22  L.R.A.  775;  General  Elec-  240;  Chesapeake,  etc.,  R.  Co.  v.  Har- 
tric  R.  Co.  V.  Chicago,  ete.,  R.  Co.,  98  men,  153  Ky.  669,  156  S.  W.  121,  45 
Fed.  907,  39  C.  C.  A.  345,  58  L.R.A.  L.R.A.(N.S.)  946;  New  Orleans  Base- 
231;  Cuba  v.  Mississippi  Cotton  Oil  ball,  etc.,  Co.  v.  New  Orleans,  118  La. 
Co.,  150  Ala.  259,  43  So.  706, 10  L.R.A.  228,  42  So.  784,  118  A.  S.  R.  366  and 
(N.S.)  310;  Mobile  v.  Orr,  181  Ala.  note,  10  Ann.  Cas.  757  and  note,  7 
308,  61  So.  920,  45  L.R.A.(N.S.)  575;  LJl.A.(N.S.)  1014;  Deems  v.  Bdti- 
Weller  v.  Gadsden,  141  Ala.  642,  37  more,  80  Md.  164,  30  Atl.  648,  45  A. 
So.  682,  3  Ann.  Cas.  981;  Abbey  Land,  S.  R.  339  and  note,  26  L.R.A.  541;  Syl- 
eto.,  Co.  V.  San  Mateo  County,  167  vester  Coal  Co.  v.  St.  Louis,  130  Ma 
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to  prevent  a  multiplicity  of  suits.*  Also  where,  in  the  enforcement 
of  an  ordinance,  municipal  authorities  are  going  beyond  their  powers, 
and  doing  acts  which,  if  carried  into  effect,  would  either  result  in 
a  misappropriation  of  public  funds,  or  entail  on  the  taxpayers  of 
the  city  the  expense  of  litigating  with  persons  who  might  hold  claims 
against  the  city  under  the  invalid  ordinances,  a  situation  has  been 
recognized  justifying  equitable  interposition  at  the  instance  of  citi- 
zens and  t^payers  to  restrain  the  enforcement  of  such  ordinance.* 
Where,  however,  the  enforcement  of  an  ordinance  to  the  injury  of  a 
right  or  franchise  either  being  enjoyed  or  sought  to  be  exercised  is 
neither  attempted  nor  threatened,  it  is  held  that  a  situation  justify- 
ing relief  by  injunction  is  not  presented.'  It  is  also  held  that  it  is 
not  competent  for  city  officials  to  determine  whether  certain  acts 
prohibited  by  an  ordinance  have  been  done  and  then  to  proceed  to 
enforce  the  ordinance,  as  the  question  whether  there  has  been  a  vio- 
lation is  one  for  a  court  of  competent  jurisdiction,  wherein  plaintiffs 
are  afforded  an  opportunity  to  be  heard,  so  that  the  question  whether 
they  are  violating  the  ordinances  of  the  city  can  be  judicially  deter- 
mined.* Where  it  is  manifest  that  a  prosecution  and  arrest  is  threat- 
ened for  an  alleged  violation  of  dty  ordinances  for  the  sole  purpose 
of  preventing  tiie  exercise  of  civil  rights  conferred  directly  by  law, 
the  ordinance  is  regarded  as  acting  in  terrorem,  practically  accomplish- 
ing a  prohibition  against  the  acts  referred  to.  Under  these  circum- 
stances the  issuance  of  an  injunction  is  considered  to  be  authorized.* 

323,  32  S.  W.  649, 81  A.  8.  R.  666  and  E.  100^  80  A.  S.  R.  182  and  note; 

note;  Hays  v.  Poplar  Bhiff,  263  Mo.  Rnshville  v.  RnshviUe  Natnral  Qas  Co., 

516, 173  S.  W.  876,  LJIAJ916D  695;  132  Ind.  676,  28  N.  E.  853, 15  LilA. 

El  Reno  ▼.   Cleveland-Trinidad  Pav.  321,  overmled  on  anoUier  p<Hnt  by 

Co.,  26  Okla.  648,  107  Pae.  163,  27  Louisville  Natnral  Gas  Co.  v.  State, 

L.R.A.(N.8.)    650;    RUey   v.    Green-  135  Ind.  49,  34  N.  E.  702,  21  L.RJL 

wood,  72  8.  C.  90,  61  S.  fi.  532,  110  734;  Newport  v.  Newport,  ete.,  Co.,  90 

A  S.  R.  692  and  note;  Anstin  v.  Ans-  Ky.  193, 13  S.  W.  720, 12  Ky.  L.  Rep. 

tin  City  Cemeteiy  Ass'n,  87  Tex.  330,  39,  8  LJtA.  484;   Sonth  Covington, 

28  8.  W.  528, 47  A  8.  R.  114  and  note;  etc.,  R.  Co.  v.  Beiiy,  93  Ky.  43, 18  8. 

City  Cab,  ete.,  Go.  v.  Hayden,  73  Waafa.  W.  1026,  40  A  S.  R.  161,  16  L.RA. 

24, 131  Pae.  472,  Ann.  Cob.  1914D  731,  604;  Sylvester  Coal  Co.  v.  St  Louis, 

LJB.A.1915P    726;    Bhiefleld    Water-  130  Mo.  323,  32  S.  W.  649, 51  A.  S.  R. 

works,  etc.,  Co.  v.  Blaefleld,  69  W.  Va.  566;  Hays  v.  Poplar  Bluff,  263  Mo. 

1, 70  S.  E.  772,  33  L.R.A.(N.S.)  759.  616,  173  S.  W.  676,  L.R.A.1915D  595. 

6.  Detroit  v.  Detroit  Citizens  St.  R.  Note:  118  A.  S.  R.  376. 

Co.,  184  D.  8.  368,  22  8.  Ct  410,  48  6.  Americns  v.  Peny,  114  Qa.  871, 

U.  S.  (L.  ed.)  592;  Cleveland  v.  Cleve-  40  S.  E.  1004,  57  L.R.A,  230. 

land  City  R.  Co.,  194  U.  S.  517,  24  8.  7.  WeUer  v.  Gadsden,  141  Ala.  642, 

Ct.  756,  48  U.  8.  (L.  ed.)  1102;  Chica-  37  So..  682,  3  Ann.  Cas.  981. 

go  v.  Collins,  175  ILL  445,  51  N.  E.  907,  8.  Canon  City  v.  Manning,  43  Colo. 

67  A.  S.  R.  224,  49  L.RA..  408;  Cicero  144,  95  Pae.  537, 17  L.R.A.(N.S.)  272. 

Lumber  Co.  v.  Cicero,  176  111.  0,  51  N.  9.  New  Orleans  Baseball,  etc,  Co.  v. 

E.  758,  68  A.  S.  R.  155, 42  L.BA..  696;  New  Orleans,  118  La.  228,  42  So.  784, 

Wilkie  V.  Chicago,  188  111.  444,  58  N.  118  A.  S.  R.  366  and  note,  10  Ann., 
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In  this  connection  it  may  also  be  mentioned  that  an  action  to  have 
a  municipal  ordinance  declared  invalid,  and  the  city  authorities  en- 
joined  from,  enforcing  it,  on  the  ground  that  by  its  enforcement  plain- 
tiff's property  will  be  injured,  is  not  an  action  in  tort,  but  one  fot 
equitable  relief.** 


XIV.  Trbspass 


In  Oeneral 


143.  General  Rule  as  to  Refusing  Relief. — ^It  is  a  general  and 
familiar  rule  that  a  court  of  equity  will  not  restrain  a  mere  trespass 
and  that  a  complainant  wUl  be  left  to  his  remedy  at  law  unless  some 
element  exists,  such  as  irreparable  injury  or  other  condition,  which 
renders  the  remedy  in  a  court  of  law  inadequate.**  The  presence  of 
some  one  or  more  of  these  factors  is  essential,  and  in  their  absence  the 
common  law  remedy  is  deemed  to  be  adequate  and  perfectly  compe- 
tent to  give  compensation,  as  well  as  to  deter  and  prevent  the  repeti- 

Cas.  1014,  7  L.R.A.(N.S.)  757;  Austin  New  Orleans  Seed  Co.,  65  Miss.  391, 

V.  Austin  City  Cemetery  Ass'n,  87  Tex.  4  So.  298,  7  A.  S.  R.  671:  Qnacken- 

330,  28  S.  W.  528,  47  A.  S.  R.  114.  bush  v.  Van  Riper,  3  N.  J.  Eq.  350,  2* 

10.  RUey  v.  Town  of  Oreenwood,  72  Am.  Deo.  716;  Hart  t.  Albany,  9 
S.  C.  90, 51 S.  E.  532, 110  A.  S.  R.  592.  Wend.  (N.  Y.)  571,  24  Am.  Dec.  166 

11.  Burnett  ▼.  Craig,  30  Ala.  135,  68  and  note;  Jerome  v.  Ross,  7  Johns.  Ch. 
Am.  Dec.  115  and  note;  Deegan  v.  (N.  T.)  315,  11  Am.  Dee.  484  and 
Neville,  127  Ala.  471, 29  So.  173,  85  A.  note;  Wheelock  v.  Noonan,  108  N.  Y. 
S.  R.  137;  Kellogg  v.  King,  114  Cal.  179, 15  N.  E.  67,  2  A.  S.  R.  405;  Oanae 
378,  46  Pac.  166,  55  A.  S.  R.  74;  Ind-  v.  Perkins,  56  N.  C.  177,  69  Am.  Dec. 
ian  River  Steamboat  Co.  v.  East  Coast  728;  TiiTiing  v.  Geddes,  1  McCord  Eq. 
Transp.  Co.,  28  Fla.  387,  10  So.  480,  (S.  0.)  304,  16  Am.  Dec.  606;  Snath 
29  A.  S.  R.  258  and  note;  Carney  v.  v.  Gardner,  12  Ore.  221,  6  Pac.  771,  53 
Hadley,  32  Fla.  344,  14  So.  4,  37  A.  S.  Am.  Rep.  342;  Lewis  v.  North  Kuig- 
R.  101,  22  L.R.A.  233;  Keil  v.  Wright,  stown,  16  R.  I.  15,  11  Atl.  173,  27  A. 
135  la.  383, 112  N.  W.  633, 124  A.  S.  S.  R.  724;  Crescent  Min.  Go.  v.  Silver 
R.  282,  14  Ann.  Cas.  549,  13  L.RJL.  King  Min.  Co.,  17  Utah  444,  54  Pac. 
(N.S.)  184;  DuvaU  v.  Walters,  1  244,  70  A.  S.  R.  810  and  note;  Smith 
Bland  (Md.)  569,  18  Am.  Dec.  350;  v.  Pettingill,  15  Vt.  82,  40  Am.  Dec 
Shipley  v.  Ritter,  7  Md.  408,  61  Am.  667  and  note;  Lnray  Caverns  Co.  v. 
Dec.  371  and  note;  Frederick  v.  Qros-  Kauffman,  112  Va.  725,  72  S.  E.  709, 
hon,  30  Md.  436,  96  Am.  Dec.  591  and  38  L.R.A.(N.S.)  1207;  Bracken  v. 
note;  Oarth  Lumber,  etc.,  Co.  v.  John-  Preston,  1  Pin.  (Wis.)  684,  44  Am. 
son,  151  Mich.  205, 115  N.  W.  62, 123  Dee.  412;  Chieago,  etc.,  R.  Co.  v.  Ft. 
A.  S.  R.  262;  Schurmeier  v.  St.  Paul,  Howard,  21  Wis.  44,  91  Am.  Dec.  458 
etc.,  R.  Co.,  8  Minn.  113,  83  Am.  Dec.  and  note;  Miller  v.  Hoeachler,  121  Wis. 
770  and  note;  Poindexter  v.  Hender-  558,  99  N.  W.  228,  7  L.R.A.(N.S.)  49. 
son,  Walk.  (Miss.)  176,  12  Am.  Dee.  Notes:  11  Am.  Dec.  506;  83  Am. 
560;  Nevitt  v.  GiUespie,  1  How.  Dec.  772;  70  A.  S.  R.  556;  71  A.  S.  R. 
(Miss.)  108,  26  Am.  Dec.  696;  Whit-  163;  94  A.  S.  R.  910;  1  L.R.A.  744;  11 
field  V.  Rogers,  26  Miss.  84,  59  Am.  L.R.A.  207. 

Dec.  244  and  note;  Warren  Mills  v. 
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tion  of  the  trespass  by  the  exemplary  damages  which  it  will  inflict." 
The  general  principle  by  which  the  courts  are  influenced  in  other 
cases  where  ^eir  aid  is  invoked  for  injunctive  relief,  that  if  there 
is  a  complete,  adequate  and  efficient  remedy  at  law  injunction  will 
not  be  granted,^  also  controls  here,  and  a  court  will  refuse  to  act  where 
the  plaintiff  may  obtain  relief  in  a  court  of  law  which  will  do  full 
and  complete  justice  between  the  parties.'  Thus,  though  it  be  appar- 
ent that  the  injury  is  susceptible  of  a  perfect  pecuniary  compensa- 
tion, recoverable  in  a  proceeding  at  law,  the  plaintiff  will  be  refused 
relief.'  So  a  tenant  is  not  entitled  to  an  injunction  against  his  land- 
lord to  restrain  him  from  committing  trespass  on  the  leased  property, 
since  he  may  have  a  full  and  adequate  remedy  in  an  action  at  law 
on  his  implied  covenant  of  quiet  enjoyment*  It  has  also  been  held 
that  an  injunction  will  not  lie  where  the  act  complained  of  is  justifi- 
aUe  under  legislative  authority,  as  where  a  person  was  taking  rock 
from  the  plaintiff's  premises,  such  act  being  done  under  the  authority 
of  canal  commissioners  pursuant  to  ah  act  of  the  legislature.' 

144.  Development  of  Rule  as  to  Granting  Relief. — A  distinction 
formerly  existed  between  cases  which  wete  properly  in  trespass  and 
cases  of  waste.'  Originally  a  court  of  equity,  though  it  would  act 
to  prevent  wastd,  would  not  grant  an  injunction  to  restraid  tres- 
passes,' and  the  j^urisdiction  to  grant  such  relief,  in  the.  fotmer  class 

18.  Jerome  v.  Boss,  7  Johns.  Ch.  (N.  15  Yt.  S2,  40  Am.  tied  667  and  note. 
Y.)  315, 11  Am.  Dee.  484  and  note.  4.  Deegan  v.  Neville,  127  Ala.  471, 

1.  See  supra,  par.  44  et  seq.  2$>  So.  173, 85  A,  S.  R.  137.   ^pe,  Cove- 

.  %  Hall  V.  Henninger,  145  la.  330,  nanxs,  vqI.  7,  p.  1180,  as  to  measure 

121  N.  W.  6, 139  A.  S.  R.  412;  Garth  of    damages   for   breach   of  '  implied 

Lumber,  etc.,  Co.  V.  Johnson,  151  Mich,  covenant  in  a  lease.     And  see  Land- 

206,  115  N.W.  52,  123  A.  S.  R.  262;  ix)rd  and  Tenant. 

Qnaokepbush  v.  Van  Riper,  3  N.  J.  Eq,  5.  Jerome  v.  Ross,  7  Johns.  Ch.  (N. 
350,  29  Am.  Dec.  716;  Jerome  v..  Ross,  Y.)  315,  11  Am.  Dec.  484.  ,  . 
7  Johns.  Ch.  (N.  Y.)  315, 11  Am.  Dec  6.  Schnrmeier  v.  St.  Paul,  etc,  R. 
4S4  and  note;  Smith  v.  Gardner,  12  Co.,  8  Minn.  113,  83  Am.  Dee.  770  and 
Ore.  221,  6  Pae.  771,  53  Am.  Rep.  342  note;  Livingston  v.  livingston,  6 
and  note.  Johns.  C(i.  (N.  Y.)  497,  10  Am.  Dee. 

Notes:  99  A.  8.  B.  742;  11  L.B.A.  353. 

207.  7.  Merced  Min.  Co.  v.  Fremont,  7 
3.  Warrm    Mills   ▼.   New    Orleans  Cal.  317, 68  Am.  Dec.  262;  Trowbridge 

Seed  Co.,  65  Miss.  391,  4  So.  298,  7  A.  v.  True,  52  Conn.  190,  52  Am.  Rep. 
S.  R.  671;  Schnrmeier  v.  St.  Paul,  etc.,  579;  Carney  v.  Hadley,  32  FU.  344, 14 
E.  Co.,  8  Minn.  113,  83  Am.  Deo.  770  So.  4,  37  A.  S.  R.  101  and  note,  22 
and  note;  Jerome  v.  Ross,  7  Johns.  Ch.  L.R.A.  233;  Camp  v.  Dixon,  112  Qa. 
(N.  Y.)  315,  11  Am.  Dee.  484  and  872,  38  S.  E.  71,  52  L.R.A.  755;  Duv- 
note;  Hart  v.  Albany,  9  Wend.  (N.  all  v.  Waters,  1  Bland  (Md.)  569,  18 
Y.)  671,  24  Am.  Dee.  165  and  note;  Am.  Dee.  350. 

Crescent  Min.  Co.  v.  Silver  King  Min.       Notes:  70  A.  6.  B.  556;  7  LJR.A. 
Co.,  17  Utah  444,  54  Pac.  244,  70  A.   (N.S.)  49. 
8.  B.  810  and  note;  Smith  v.  Pettingill, 
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of  cases,  is  of  comparatively  modem  origin,*  as  the  result  ©f  a  reluc- 
tant, but  nevertheless  gradual  and  increasing,  recognition,  by  the 
judiciary,  of  the  exigencies  justifying  the  exerciaie  of  such  power,* 
that  is,  the  necessity  of  affording  such  relief  to  prevent  irreparable 
injury  for  which  there  is  no  adequate  remedy  at  law."  This  extension 
of  the  doctrine  was,  in  fact,  natural,  for  it  is  the  nature  of  the  injury 
and  the  inadequacy  of  purely  legal  remedies  which  give  courts  of 
equity  jurisdiction  whether  the  injiny  be  one  of  waste  or  trespa^. 
The  ultimate  groimd  on  which  equitable  intervention  in  cases  of 
trespass  rests  is  the  inadequacy  of  legal  remedies  for  the  injury,  which 
is  the  broad  foundation  of  all  remedial  jurisdiction  in  equity.*^  And 
as  to  the  present  day  view  of  the  situation,  it  has  been  remarked  that 
the  tendency  of  recent  decisions  is  to  enlarge,  rather  than  to  narrow, 
the  class  of  cases  in  which  a  court  of  equity  will  interfere  to  prevent 
a  threatened  trespass.^* 

145.  Injury  to  Substance  of  Estate. — Where  the  trespass  com- 
plained of  tends  to  the  impairment  or  destruction  of  the  substance 
of  the  estate  as  it  has  been  hdd  and  enjoyed  by  the  complainant, 
the  injury  caused  thereby  is  regarded  as  irreparable,  within  the  mean- 
ing of  the  rule.  In  sudi  a  case  a  court  of  chancery,  ever  ready  to 
prevent  an  injustice,  steps  forward  with  its  restraining  power  to  pre- 
vent the  threatened  injury.^'    Thus  trespasses  committed  by  dig^ng 


«.  Gamp  V.  Dixon,  112  Ga.  872.  38  Minn.  386,  111  N.  W.  296, 117  A.  S.  R. 

S.  E.  71,  52  L.BA.  765.  703, 10  Ann.  Cas.  628, 10  L.RA.(N.S.) 

Notes:  99  A  8.  S.  732;  7  LJtA.  921;  Miller  t.  Hoesehler,  121  Wis.  568, 

(NJ3.)  49.  99  N.  W.  228,  7  LJIA.(N.S.)  49. 

9.  Jerome  v.  Ross,  7  Johns.  Cb.  (N.  IS.  Erliardt  ▼.  Boaro,  113  U.  S.  637, 
T.)  316,  11  Am.  Dee.  484  and  note;  5  8.  Ct.  666,  28  U.  8.  (L.  ed.)  1116; 
Hart  V.  Albany,  9  Wend.  (N.  Y.)  671,  Merced  Min.  Ck>.  v.  Fremont,  7  CaL 
24  Am.  Dee.  166;  Freer  v.  Davis,  62  317,  68  Am.  Dee.  262;  Bensley  v. 
W.  Va.  1,  43  8.  E.  164,  94  A  S.  B.  Mountain  Lake  Water  Co.,  13  CaL  306, 
896,  69  L.RA.  666.  73  Am.  Dec.  675;  Kellogg  v.  King,  114 

Note:  7  L.RA.(N.8.)  49.  CaL  378,  46  Pac.  166,  56  A  8.  R.  74 

10.  Mereed  Min.  Co.  v.  Fremont,  7  and  note;  Indian  River  Steamboat  Co. 
Gal.  317,  68  Am.  Dee.  2Q2;  Trowbridge  v.  East  Coast  Transp.  Co.,  28  Fla.  387, 
V.  Trae,  62  Conn.  190;  52  Am.  Rep.  10  So.  480,  29  A.  6.  R.  258  and  note; 
579;  Camp  v.  Dixon,  112  Ga.  872,  38  Carney  v.  Hadley,  32  Fla.  344,  14  So. 
8.  E.  71,  52  LJI.A.  755;  DuvaU  v.  4,  37  A.  8.  R.  101,  22  L.R.A.  233  and 
Walters,  1  Bland  (Md.)  569,  18  Am.  note;  Powell  v.  Cheshire,  70  Ga.  367. 
Dee.  350;  Whittaker  v.  Stangviok,  100  48  Am.  Rep.  572;  Lemmon  v.  Guthrie 
Minn.  386,  111  N,  W.  295,  117  A.  S.  Center,  113  la.  36,  84  N.  W.  986,  86 
B.  703,  10  Ann.  Cas.  528,  10  L.R.A.  A.  8.  R.  361  and  note;  Shipley  v.  Rit- 
(N.S.)  921  and  note;  Smith  v.  Gard-  ter,  7  Md.  408,  61  Am.  Dee.  371  and 
ner,  12  Ore.  221,  6  Pae.  771,  53  Am.  note;  Frederick  v.  Groshon,  30  Md. 
Rep.  342  and  note;  Miller  v.  Hoesehler,  436,  96  Am.  Dec.  591  and  note;  Dudley 
121  Wis.  558,  99  N.  W.  228,  7  L.R.A.  v.  Hurst,  67  Md.  44,  8  Atl.  901, 1  A.  8. 
(N.S.)  49.  R.  368  and  note;  Scadder  v.  Trenton 

Note:  99  A.  8.  B.  732.  Delaware  Falls  Co.,  1  N.  J.  Eq.  694. 

11.  Note:  99  A.  8.  R.  732.  23  Am.  Dec.  756;  Lyerly  v.  Wheeler, 

12.  Whittaker    v.     Stangviek,    100  45  N.  C.  267,  59  Am.  Dec.  596;  Lewis 
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?*o  Enioes  of  coal  or  precious  metals  and  carrying  away  their  valuable 
/^Posits  or  the  cutting  of  timber  are  regarded  as  of  this  character. 
^^  STjch  injuries  subtract  from  the  very  substance  of  the  estate,  and 
^  ^<i   to  its  ultimate  destruction,  equity  is  prompt  to  restrain  them  on 
^  f'^'oper  showing.**     Trespasses  involving  injuries  to  shade,  oma- 
's^  J^  tuil  or  fruit  trees  and  to  quarries  have  also  been  spoken  of  as 
^^^ing  within  the  rule.**    Similarly  it  is  held  that  a  court  of  equity 
^^  ^    interfere  by  injunction  to  prevent  irreparable  damage  caused 
x^^^  ^-«ts  done  without  authority  of  law ;  as  where  another  is  digging 
■\^^^^  holes  in  complainant's  land  and  planting  therein  large  stone 
^^^^JCB  or  abutments;  digging  and  carrying  away  large  banks  of  valu- 
^^?^    clay  therefrom;  and  constructing  an  aqueduct  by  ditches  and 
"v  ^^^mnkments  through,  and  thus  permanently  dividing,  such  land.** 
\^  like  manner,  the  excavation  and  removal  of  earth  or  rock  by  a 
trespasser,  going  as  it  does  to  the  destruction  of  the  estate,  may  con- 
ttitate  a  ground  for  the  intervention  of  a  court  of  equity  to  prevent 
the  perpetration  of  the  wrong.*'     It  would  also  seem,  in  many  of 
these  cases,  that  the  court  should  not  be  controlled  by  the  fact  that 
there  may  be  a  compensation  in  money  for  the  injury  done,  but  may 
proceed  on  the  theory  that  the  injury  diminishes  the  substance  of 
the  estate  in  that  which  constitutes  its  chief  value  and  that  the  plain- 
tiff is  entitled  to  have  the  identity  and  integrity  of  the  estate  pre- 
served, rather  than  to  accept  money  which  cannot  well  give  compen- 
sation for  that  of  which  he  has  been  deprived.** 

146.  Inadequacy  of  Legal  Remedy. — The  inadequacy  of  the  legal 

remedy  is  the  foundation  and  indispensable  prerequisite  for  the  intw- 

poaztion  of  chancery  to  enjoin  a  trespass,  for  the  obvious  reason  that 

A  iegal  remedy  has  been  devised  to  redress  such  wrongs,  and  so  long 

•«»  the  law  provides  an  adequate  remedy,  equity  has  no  right  to  inter- 

■f<or&.     It  must  therefore  appear  that  the  l^al  remedy  is  inadequate 

^-     -Nbrth  Engstown,  16  R.  I.  15,  11  S.  E.  164,  94  A.  S.  R.  895,  59  L.R.A. 
-**-    173,  27  A.  S.  R.  724;  Burnley  v.  556;  Bracken  v.  Preston,  1  Pin.  (Wis.) 
^      c,  13  Tex.  586,  65  Am.  Dec.  79  and  584,  44  Am.  Dec.  412. 
**^  >    Smith  V.  PettingiU,  15  Vt.  82,  40       Notes:  11  Am.  Dec.  501;  1  A.  S.  R. 
S^-  X)ec  667  and  note;  Luray  Cavema  376;  99  A.  S.  R.  747. 
^^^.  ^.  TCmnftmnn,  112  Ya.  725,  72  S.  E.       See  infra,  par.  160  et  seq.,  as  to  cut- 
n(v9>  38  L.R.A.(N.S^   1207;  Freer  v.  ting  timber. 
rt^vifl,  52  W.  Va.  1,  43  S.  E.  164,  94       15.  Smith  v.  PettingiU,  16  Yt  82,  40 
5L  S.  R.  895, 59  L.R.A.  656.  ~  " 

Notes:  11  Am.  Dec.  501;  60  A.  S. 
B  889'  99  A.  S.  R.  747. 

14.  Erhardt  v.  Boaro,'ll3  U.  S.  537,  74  Am.  Deo.  550  and  note. 
fi  8.  Ct  565,  28  U.  -S.  (L.  ed.)  1116;       17.  Note:  99  A.  8.  R.  747. 
Meiced  Min.  Co.  ▼.  Fremont,  7  Cal.       18.  Powell  v.  Cheshire,  70  Ga.  357, 
317, 68  Am.  Dee.  262;  Smith  v.  Pettin-  48  Am.  Rep.  572;  Lemon  v.  Gnthrie 
giU,  15  Yt  82,  40  Am.  Dee.  667  and  Center,  113  la.  36,  84  N.  W.  986.  86 
Mte:  Freer  v.  Davis,  52  W.  Ya.  1,  43  A.  S.  R.  361  and  note. 
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before  a  court  of  equity  will  afford  relief,"  but  when  such  a  situation 
is  shown  to  exist,  the  injury  is  regarded  as  irreparable,  justifying 
the  granting  of  an  injunction.^  Relief  by  injunction,  therefore,  will 
ordinarily  be  granted  where  there  can  be  no  adequate  pecuniary  com- 
pensation because  it  would  be  difficult  or  impossible  to  ascertain  the 
damages  resulting  from  an  act,  as  in  that  case  the  legal  remedy 
fails.^  Thus  when  loss  of  trade,  destruction  of  credit  and  failure 
of  business  prospects  are  consequential  damages  which  would  result 
from  a  trespass,  for  which  compensation  cannot  be  awarded  at  law, 
the  remedy  is  in  equity,  and  an  injunction  may  be  issued.'  So,  there 
being  no  adequate  remedy  at  law,  a  discharged  employee  who  has  no 
right  to  insist  on  entering  and  remaining  on  the  premises  of  bis 
employer  and  conducting  himself  as  if  he  were  still  employed  there, 
may  be  enjoined  from  the  commission  of  such  trespasses.'  And 
where  a  trespass,  or  a  series  of  trespasses,  operates  in  effect  to  destroy 
or  seriously  impair  the  exercise  of  a  franchise,  a  court  of  equity  will 
not  hesitate  to  interpose  to  prevent  the  apprehended  injury  by  the 
aid  of  injunction.*  As  to  when  an  injury,  resulting  from  trespass, 
may  be  incapable  of  compensation  in  damages  the  following  propo- 
sitions have  been  deduced  from  the  authorities:  (1)  it  may  be  destruc- 
tive of  the  very  substance  of  the  estate;  (2)  it  may  not  be  capable 
of  estimation  in  terms  of  money;  (3)  it  may  be  so  continuous  and 
permanent  that  there  is  no  instant  of  time  when  it  can  be  said  to 
be  complete  so  that  its  extent  may  be  computed ;  (4)  it  may  be  vexa- 
tiously  persisted  in,  in  spite  of  repeated  verdicts  at  law;  (5)  it  may  be 
committed  by  one  who  is  wholly  irresponsible,  so  that  a  verdict  against 
him  for  damages  would  be  entirely  valueless;  (6)  it  may  be  commit- 
ted against  one  who  is  legally  incapacitated  from  a  beneficial  use  of 

19.  Deegan  v.  Neville,  127  Ala.  471,  74;  Whittaker  v.  Stangvick,  100  Minn. 
29  So.  173,  85  A.  S.  R.  137;  Carney  v.  386,  111  N.  W.  295, 117  A.  S.  R.  703, 
Hadley,  32  Fla.  344, 14  So.  4,  37  A.  S.  10  Ann.  Cas.  528,  10  L.R.A.(N.S.) 
R.  101  and  note,  22  L.R>A..  233;  Slater  921;  Moore  v.  Halliday,  43  Ore.  243, 
v.  Gunn,  170  Mass.  509,  49  N.  E.  1017,  72  Pae.  801,  99  A.  S.  R.  724  and  note; 
41  L.R.A.  268;  Garth  Lumber,  etc.,  Co.  Bracken  v.  Preston,  1  Pin.  (Wis.)  584, 
V.  Johnson,  151  Mich.  205,  115  N.  W.  44  Am.  Dec.  412. 

52, 123  A.  S.  R.  262.  Note:  11  Am.  Dec.  504. 

Notes:  99  A.  S.  R.  742;  1  L.R.A.  2.  Watson  v.  Sutherland,  5  WalL  74, 

745;  7  L.E.A.(N.S.)  49.  18  U.  S.  (L.  ed.)  580. 

See  supra,  par.  43  et  seq.,  as  to  in-  3.  De  Groot  v.  Peters,  124  Cal.  406, 

adequacy  of  legal  remedy.  57  Pac.  209,  71  A.  S.  R.  91  and  note; 

20.  Notes:  16  Am.  Dee.  609;  60  A.  Mackenzie  v.  Minis,  132  Ga.  323,  63  S. 
S.  R.  889;  107  A.  S.  R.  580.  E.  900,  16  Ann.  Cas.  723,  23  L.BA.. 

1.  Christain  Church  v.  Sommer,  149  (N.S.)  1003. 
Ala.  145,  43  So.  8,  123  A.  S.  R.  27,  8      4.  Notes:  29  A.  S.  R.  277;  70  A.  8. 
•L.R;A.(N.S.)  1031;  KeUogg  v.  King,  R.  556. 
114  Cal.  378,  46  Pac.  166,  55  A.  S.  R. 
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ihe  remedy  at  law.  Generally,  however,  in  cases  where  equitable  relief 
is  granted  the  injury  will  be  found  to  include  several  of  these  features.* 
147.  Irreparable  Injury. — ^While  at  the  present  time  the  power  of 
a  court  of  equity  to  interfere  by  injunction  to  prevent  a  trespass  is 
recognized,'  yet,  as  a  prerequisite  to  the  exercise  of  that  jurisdiction, 
the  court  will  require  a  complainant  to  show  some  distinct  ground 
of  equitable  jurisdiction.'  A  frequent  assertion  by  the  courts  is, 
that  to  justify  interference  by  injunction,  the  granting  of  such  relief 
must  be  shown  to  be  necessary  to  prevent  irreparable  injury.'  When 
this  is  shown  relief  may  be  had.  Or  to  state  it  in  the  form  of  a  rule, 
the  remedy  by  injimction  may  be  invoked  to  restrain  acts  or  threat- 
ened acts  of  trespass  in  any  instance  where  such  acts  are  or  may  be 
an  irreparable  damage  to  the  particular  species  of  property  involved, 
for  which  there  is  no  adequate  remedy  at  Itfw.'  As  to  when  an 
injury  is  irreparable  each  case  musjt  depend  on  the  particular  facts,** 
subject  to  the  application  of  certain  general  principles  elsewhere  con- 

6.  Deegan  v.  Neville,  127  Ala.  471,  29  A.  S.  R.  258  and  note;  Wilson  v. 

•  29  So.  173,  85  A.  S.  R.  137.  Eagleson,  9  Idaho  17,  71  Pac.  613, 108 

Notes:  11  Am.  Dec.  501;  99  A.  S.  B.  A.  S.  R.  110;  Cicero  Lumber  Co.  v. 

733.  Cicero,  176  lU.  9,  51  N.  E.  758,  68  A 

6.  Carney  v.  Hadley,  32  Pla.  344, 14  S.  R.  155,  42  L.R.A.  696;  Shipley  ▼. 
So.  4,  37  A.  S.  R.  101  and  note,  22  Bitter,  7  Md.  408,  61  Am.  Dec.  371 
LJtA.  233;  Mnsch  V,  Bnrkbart,  83  la.  and  note;  Frederick  v.  Groshon,  30 
301,  48  N.  W.  1025,  32  A.  S.  R.  305, 12  Md.  436,  96  Am.  Dec.  591  and  note; 
L.BA.  484;  Hall  v.  Henninger,  145  la.  Ryan  v.  Brown,  18  Mich.  196, 100  Am. 
Poindexter  T.  Henderson,  Walk.  (Miss.)  Dec.  154  and  note;  Livingston  v.  liv- 
176, 12  Am.  Dec.  550.  See  also  supra,  ingston,  6  Johns.  Ch.  (N.  Y.)  497,  10 
par.  144.  Am.  Dec.  353;  Moore  v.  HaUiday,  43 

7.  HaD  V.  Henninger,  145  la.  230,  Ore,  243,  72  Pac.  801,  99  A.  S.  R.  724 
121  N.  W.  6, 139  A  S.  R.  412.  and  note;  Lewis  v.  North  Kingstown, 

8.  Keil  V.  Wright,  135  la.  383,  112  16  R.  L  15,  11  Atl.  173,  27  A.  S.  R. 
N.  W.  633, 124  A.  S.  R.  282,  14  Ann.  724;  Bnmley  v.  Cook,  13  Tex.  586,  65 
Cas.  549,  13  LJIA..(N.S.)  184;  HaU  Am.  Dec.  79;  Bettman  v.  Harness,  42 
V.  Henninger,  145  la.  230,  121  N.  W.  W.  Va.  433,  26  S.  E.  271,  36  L.R.A. 
6, 139  A.  S.  R.  412;  Schurmeier  v.  St  566;  Freer  v.  Davis,  62  W.  Va.  1,  43 
Paul,  etc,  B.  Co.,  8  Minn.  113,  83  Am.  S.  E.  164,  94  A.  S.  B.  895,  59  L.R.A. 
Deo.  770  and  note;  Oause  v.  Perkins,  556;  Bra(^en  v.  Preston,  1  Pin.  (Wis.) 
56  N.  C.  177,  69  Am.  Dec.  728;  Smith  584,  44  Am.  Dec.  412;  Ho£E  v.  Olson, 
v.  Gardner,  12  Ore.  221,  6  Pac.  771,  101  Wis.  118,  76  N.  W.  1121,  70  A.  S. 
53  Am.  Rep.  342  and  note.  R.  903. 

9.  Erfaardt  v.  Boaro,  113  U.  S.  537,  Notes:  60  A.  S.  R.  889;  99  A.  S.  B. 
5  S.  Gt  565,  28  U.  S.  (L.  ed.)  1116;  733;  1  L.B.A.  744. 

Deegan  v.  NeviUe,  127  Ala.  471,  29  So.      10.  Deegan  v.  Neville,  127  Ala.  471, 

173,  85  A.  S.  R.  137;  Christian  Church  29  So.  173,  85  A.  S.  R.  137;  Shiplev 

T.  Sommer,  149  Ala.  145,  43  So.  8, 123  v.  Ritter,  7  Md.  408,  61  Am.  Dec.  371 

A  S.  R.  27,  8  L.B.A.(N.S.)    1031;  and  note;  McGregor  v.  Silver  King 

KeUo^  V.  King,  114  Cal.  378,  46  Pac.  Min.  Co.,  14  Utah  47, 45  Pac  1091,  60 

166,  55  A.  S.  B.  74  and  note;  Indian  A.  S.  R.  883  and  note;  Crescent  Min. 

Biver   Steamboat   Co.  v.  Bast   Coast  Co.  v.  Silver  King  Min.  Co.,  17  Utah 

Tnmsp.  Co.,  28  Fla.  387,  10  So.  480,  444,  54  Fae.  244,  70  A.  S.  B.  810. 
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Bidered."  Naturally  it  may  be  expected  that  the  same  principle  will 
be  found  controlling  here  as  elsewhere,  to  the  effect  that  a  party  who 
seeks  the  aid  of  a  court  of  equity  to  enjoin  a  trespass  must  tdlege  facts 
and  circumstances  constituting  such  injury;  otherwise  the  court  will 
refuse  its  aid.** 

148.  Multiplicity  of  Suits. — ^The  prevention  of  a  multiplicity  of 
suits,  a  recognized  ground  for  the  granting  of  injunctions,**  fre- 
quently authorizes  and  justifies  equitable  interposition  for  the  purpose 
of  restraining  a  trespass,**  as  where  it  appears  that  repeated  invasions 
have  occurred  in  the  past  and  are  threatened  for  the  future.*'  The 
principle  of  the  avoidance  of  a  multiplicity  of  suits  does  not,  it  baa 
been  held,  rest  on  the  idea  of  stiits  necessarily  and  solely  arising  from 
the  existence  of  a-number  of  parties  in  whose  favor  or  against  whom 
a  cause  of  action  may  exist,  but  is  also  based  on  the  necessity  of  bring- 
ing many  and  successive  suits  at  law  to  obtain  full  redress  for  a  con- 

11.  See  snpxa,  par.  48,  as  to  what  767,  67  N.  W.  569,  41  A.  8.  B.  771,  22 
constitutes  an  irreparable  injnry.  L.R.A.  496;  Homung  t.  Herring,  74 

12.  Fort  Clark  Horse  E.  Co.  v.  An-  Neb.  637,  104  N.  W.  1071,  13  L.R.A. 
derson,  108  HL  64,  48  Am.  Rep.  545;  (N.S.)  182;  Ellis  v.  Blue  Mountain 
Pence  v.  Carney,  58  W.  Va.  296,  52  Forest  Ass'n,  69  N.  H.  385,  41  Atl. 
S.  E.  702,  112  A.  S.  R.  963,  6  LMJL  856,  42  L.R.A.  570;  Livingston  v.  Liv- 
(N.S.)  266.  ingston,  6  Johns.  Ch.  (N.  Y.)  497,  10 

Note:  11  LJS.A.  207.  Am.  Dec.  353;  Meyer  v.  Phillips,  97  N. 

See  supra,  par.  33.  Y.  485,  49  Am.  Rep.  638;  Wheelock 

13.  See  supra,  par.  50  et  acq.  v.  Noonan,  108  N.  Y.  179, 15  N.  E.  67, 

14.  Deegan  v.  Neville,  127  Ala.  471,  2  A.  S.  R.  405;  Galway  v.  Metropoli- 

29  So.  173,  85  A.  S.  R.  137;  KeUogg  v.  tan  El.  B.  Co.,  128  N.  Y.  132,  28  N.  E. 
King,  114  Cal.  478,  46  Pac.  166,  55  A.  479,  13  L.R.A.  788;  Lynch  v.  Met- 
S.  R.  74  and  note:  Mendelson  v.  Mc-  ropolitan  EL  R.  Co.,  129  N.  Y. 
Cabe,  144  CaL  230,  77  Pac.  915,  103  274,  29  N.  E.  315,  26  A.  8.  R. 
A.  S.  R.  78;  Indian  River  Steamboat  523  and  note,  15  L.R.A.  287;  Gar- 
Co.  V.  East  Coast  Transp.  Co.,  28  Fla.  vey  v.  Long  Island  R.  Co.,  159  N. 
387,  10  So.  480,  29  A.  S.  R.  258  and  Y.  323,  54  N.  E.  57,  70  A.  S.  R.  550; 
note;  Cicero  Lumber  Co.  v.  Cicero,  176  Lembeek  v.  Nye,  47  Ohio  St.  336,  24 
lU.  9,  51  N.  E.  758,  68  A.  S.  R.  155,  42  N.  E.  686,  21  A.  S.  R.  828  and  note,  8 
L.R.A.  696;  Keil  v.  Wright,  135  la.  L.R.A.  578;  McGregor  v.  SUver  King 
383, 112  N.  W.  633,  124  A.  S.  R.  282,  Min.  Co.,  14  Utah  47,  45  Pac.  1091,  60 
14  Ann.  Cas.  549,  13  L.R.A.(N.S.)  A.  S.  R.  883  and  note;  Bracken  v. 
184;  Hall  v.  Henninger,  145  la.  230,  Preston,  1  Pin.  (Wis.)  584,  44  Am. 
121  N.  W.  6,  139  A.  S.  R.  412;  Ship-  Dec.  412;  Miller  v.  Hoeschler,  121  Wis. 
ley  V.  Ritter,  7  Md.  408,  61  Am.  Dec.  558,  99  N.  W.  228,  7  L.R.A.(N.S.)  49. 
371  and  note;  Frederick  v.  Groshon,  Notes:  11  Am.  Dec.  504;  60  A.  S.  R. 

30  Md.  436,  96  Am.  Dec.  591  and  note;  889;  99  A.  S.  R.  736;  1  L.R.A.  744; 
Whittaker  v.  Stangvick,  100  Minn.  386,  11  L.RAl.  207;  7  LJEl.A.(N.S.)  49;  13 
111  N.  W.  295,  U7  A.  S.  R.  703,  10  LJl.A.(N.S.)  179;  11  Ann.  Cas.  457; 
Ann.  Cas.  528,  10  L.R.A.(N.S.)  921;  15  Ann.  Cas.  1236. 

Poindexter     v.     Henderson,     Walk.      15.  Keil  v.  Wright,  135  la.  383, 112 
(Miss.)  176, 12  Am.  Dec.  550;  Warren  N.  W.  633,  124  A.  S.  R.  282,  14  Ann. 
Mills  V.  New   Orleans  Seed  Co.,  65  Cas.  549,  13  L.R.A.(N.S.)  184     Sea 
Miss.  391,  4  So.  298,  7  A.  8.  R.  671  infra,  par.  168  et  seq. 
and  note;  Welton  v.  Diokson,  38  Neb. 
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tinuous  wrtmg.  Jurisdiction  of  equity  arises  by  reason  of  the  nece»- 
sity  of  repeated  actions  at  law  to  redress  the  grievance  complained  of, 
which  must,  from  the  nature  of  the  case,  continue  as  long  as  that 
necessity  exists.**  In  many  cases,  however,  the  principle  of  interfere 
ing  by  injunction  to  prevent  multiplicity  of  suits  is  regarded  as  appU- 
cable  only  to  cases  where  the  right  is  controvOTted  by  numerous  per- 
sons, each  standing  on  his  own  ground,  and  not  to  the  case  of  one 
or  more  persons  persevering  in  repeated  acts  of  trespass.*'  Thus  the 
doctrine  that  equity  will  enjoin  trespasses  to  prevent  a  multiplicity 
of  suits  has  no  appUcation  to  persons  who  are  guilty  of  a  repetition 
of  the  same  trespasses,  simply  because  there  may  be  several  of  them 
asserting  to  do  so  under  the  authority  of,  and  by  the  direction  of, 
one  of  them  who  alone  claims  the  right  to  the  possession  of  the  lands.*" 
Where  jurisdiction  is  invoked  on  this  ground  it  is  essential  here,  as 
in  all  cases,  that  facts  be  shown  authorizing  the  granting  of  the 
desired  relief.*' 

149.  Balance  of  Convenience. — ^Injunctions  against  a  trespass  are 
sometimes  refused  because  the  hardship,  injury  or  inconvenience  which 
they  would  cause  the  defendant  are  out  of  all  proportion  to  the  benefit 
they  would  bring  to  the  plaintiff,  and  for  this  reason  courts  have,  in 
some  instances,  refrained  from  restraining  the  commission  of  a  tres- 
pass where  the  injunction  would  result  in  little  or  no  benefit  to  the 
plaintiff,  and  would  cause  great  inconvenience  and  expense  to  the 
trespasser.*"  Thus  the  digging  of  a  trench,  and  the  laying  of  a  pipe 
line  therein,  across  the  plaintiff's  land,  which  is  rocky,  barren,  vacant, 
and  comparatively  valueless,  has  been  held  not  to  be  such  an  irrep- 
arable injury  as  to  justify  the  issusmce  of  an  injunction,  where  it 
appears  that  the  damages,  if  any,  are  merely  nominal ;  that  the  defend- 
ant is  solvent  and  able  to  respond  in  damages;  and  that  proceedings 
have  been  taken,  under  the  statute,  for  condemnation.*  This  doc- 
trine, however,  is  of  limited  application  and  is  not  generally  allowed 
to  affect  the  determination  of  the  court  on  the  question  of  relief, 

16.  Miller  v.  Hoeschler,  121  Wis.  19.  Kellogg  v.  King,  114  CaL  378, 
558,  99  N.  W.  228,  7  L.R.A.(N.S.)  49.  46  Pac.  166,  55  A.  S.  R.  74. 

Note:  7  L.R.A.(N.S.)  49.  20.  Garth  Ltunber,  etc.,  Co.  v.  John- 

17.  Carney  v.  Hadley,  32  Fla.  344,  son,  151  Mich.  205,  115  N.  W.  52,  123 
14  So.  4,  37  A.  S.  R.  101  and  note,  22  A.  S.  R.  262;  McGfrcgor  v.  Silver  King 
L.R.A.  233;  Cowan  v.  Skinner,  52  Fla.  Min.  Co.,  14  Utah  47,  45  Pac.  1091,  60 
486.  42  So.  730,  11  Ann.  Cas.  452;  A.  S.  R.  883. 

Jerome  v.  Ross,  7  Johns.  Ch.  (N.  Y.)  Note:  99  A.  S.  R.  740. 
315, 11  Am.  Dec.  484 ;  Hart  v.  Albany,  See  supra,  par.  60  et  seq.,  as  to  com- 
9  Wend.  (N.  Y.)  571,  24  Am.  Dee.  165.  parative  injuries  and  balance  of  eon- 
Note  :  26  Am.  Dec.  561.  venience  generally. 
See  also  supra,  par.  53>  54.  1.  McGregor  v.    Silver   King   Min. 

18.  Deegan  v.  Neville,  127  Ala.  471,  Co.,  14  Utah  47,  45  Pac.  1091,  60  A, 
29  So.  173,  85  A.  S.  R.  137.  S.  B.  883, 
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'  where  the  act  complained  of  is  in  itself,  as  well  as  in  its  incidents, 
tortious.* 

150.  General  Rule  in  Case  of  Disputed  Title. — Courts  of  chancery 
do  not  possess  any  direct  jurisdiction  over  legal  titles.*  Consequently 
they  mH  not,  as  a  general  rule,  restrain  a  mere  trespass  and,  under 
the  guise  of  so  doing,  try  title  to  land,  thus  converting  a  bill  in  equity 
into  an  action  of  ejectment.*  They  have  always  been  extremely  reluc- 
tant to  deal  with  questions  affecting  the  possession  of  real  estate,  and 
will  not  ordinarily  interfere  to  change  the  possession  from  one  to 
another  or  to  transfer  it  to  one  whose  rights  have  not  been  established 
at  law.'  Thus  it  has  been  held  that  injunction  is  not  a  proper  remedy 
to  recover  the  possession  of  real  property  held  by  a  tenant  after  the 
expiration  of  his  lease  under  a  claim  of  right  so  to  hold.*  And  a 
person  whose  only  title  to  land  is  under  a  tax  deed,  but  who  never 
took  actual  possession,  cannot  maintain  an  action  to  quiet  title,  or 
for  an  injunction  against  one  who  holds  under  a  government  title, 
and  who  is  in  actual  possession  of  the  land.*  In  line  with  this  gen- 
eral policy,  the  courts  imtil  recent  years  have  refused  to  enjoin  a 
trespass  of  any  kind  on  real  estate,  where  it  appeared  from  the  plead- 
ings that  there  was  a  controversy  about  the  title  to  the  land,*  the 
refusal  to  act  being  founded  on  the  theory  that  it  was  rather  a  matter 
for  a  cotirt  of  law  than  for  a  court  of  equity  to  determine  and  adjust 
disputed  titles  to  real  property,'  and  that  a  party  should  not  be  thus 
deprived  of  his  right  to  a  trial  by  jury  in  respect  to  these  matters.** 
This  doctrine  always  has  been  and  is  to-day  accorded  much  recogni- 
tion, and,  subject  to  some  modification,**  it  may  be  stated  as  a  gen- 
eral rule  that  an  injunction  will  not  ordinarily  be  granted  unless  the 
complainant's  title  has  been  either  admitted  or  established  by  a  legal 

2.  Note:  99  A.  S.  B.  740.    And  see       6.  Hall  v.  Henningcr,  145  la.  230, 
supra,  par.  61,  as  to  tortious  or  wanton  121  N.  W.  6, 139  A.  S.  B.  412. 

acts.  7.  Baker  v.  Lane,  82  Kan.  715,  109 

3.  Bracken  v.  Preston,  1  Pin.  (Wis.)   Pac.  182,  28  L.B.A.(N.S.)  405. 

584,  44  Am.  Dec.  412.  8.  Freer  v.  Davis,  52  W.  Va.  1,  43 

Note:  11  Am.  Dec.  506.  S.  E.  164,  94  A.  S.  R.  895  and  note, 

4.  Atkinson  v.  J.  B.   Crowe  Coal,  59  L.B.A.  556. 

etc.,  Co.,  80  Kan.  161, 102  Pac.  50, 106  „  ^-.^SP^y  l-  5*^!?y' B F^^  ^^d* 
Pac.  1052, 18  Ann.  Cas.  242,  39  L.RA.  ?»•  ■*'  ^  ^'^'J^-^^^'  ^  ^r-*"  ^'' 

(N.S.)  31;  Gause  v.  Perkins,  56  N.  C.  ^n*"^*"*  Z\^-  ?n9  T^  SSf^'in^' '^**-' 
177  RQ  Am  ni^  790.  Rltf.no..  «  ^^  Kau.  161,  102  Pac.  50,  106  Pac. 
177,   o»   Am.   Dec.   7^»;   iiettman   v.  ,«-«    ,o    a__     /-"„.    oao    qq  t  r  a 

STr^n^T  '"'■  ''''  ""  '•  ^-  ^'  ^hllX^r'^TlZ,  II  wlVa! 
3b  L.KA.  566.  ,^,  rr   o    1,  43  S.  E.  164,  94  A,  S.  R.  895  and 

5.  Lacassagne  v.  Chapius,  144  U.  S.  note,  59  LJB.A.  556. 

119,  12  S.  Ct.  659,  36  U.  8.  (L.  ed.)       lo'.  Atkinson  v.  J.  B.  Crowe  Coal, 
368;  HaU  v.  Henninger,  145  la.  230,  etc.,  Co.,  80  Kan.  161, 102  Pac.  50, 106 
121  N.  W.  6,  139  A.  S.  R.  412;  Qobbi  Pae.  52,  18  Ann.  Cas.  242,  39  LMJl. 
V.  Dileo,  58  Ore.  14,  111  Pac  49,  113   (N.S.)  31. 
Pac.  67,  34  L.RJL.(N.S.)  951  and  bote.      11.  See  infra,  par.  151. 
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adjadication.**  The  admission  of  tiUe  may  be  by  demurrer,  in  which 
case  the  court  will  not,  aa  a  condition  to  granting  an  injunction,  re- 
quire the  complainant  to  resort  to  an  action  at  law  to  establish  his 
rights.** 

151.  Modification  of  Role  as  to  Title. — ^The  doctrine  that  a  trespass 
will  not  be  enjoined  where  the  title  to  the  land  is  in  dispute**  has 
been  modified  in  many  cases  where  the  injury  is  regarded  as  an 
irreparable  one,**^  and  in  fact  the  rule  has  been  spoken  of  as  more 
a  rule  of  discretion  than  of  jurisdiction.**  Accordingly  it  is  now 
a  common  practice  in  cases  where  irremediable  mischief  is  being  done 
or  threatened,  going  to  the  destruction  of  the  substance  of  the  estate, 
such  as  taking  out  minerals  or  cutting  timber,  to  issue  an  injunction, 
though  the  title  to  the  premises  be  in  litigation.*'  And  such  relief 
may  be  granted  under  these  circumstances,  even  though  litigation 
has  hot  been  commenced  for  the  purpose  of  determining  the  question 
of  title,  where  nlnintiff  shows  his  claim  of  title  and  satisfies  the  court 
of  an  intention  immediately  to  institute  a  legal  proceeding  to  deter- 
mine this  question.**  The  authority  of  the  court  is  exercised  in  such 
cases  to  preserve  the  property  from  irreparable  injury  or  destruction 
pending  legal  proceedings  for  the  determination  of  the  title,**  con- 
sideration being  given  to  the  fact  that  the  action  at  law  proceeds 
slowly  and  that  the  subject  matter  of  the  litigation  would,  in  many 
cases,  be  destroyed,  were  the  trespass  not  restrained.**    It  is  held, 

12.  Erhardt  v.  Boaro,  113  U.  S.  527,       14.  See  stipra,  par.  150. 

5  S.  a.  565,  28  U.  S.  (L.  ed.)  1113;  15.  Sehurmeier  v.  St.  Paul,  etc.,  R. 
Carney  v.  Hadley,  32  Pla.  344,  14  So.  Co.,  8  Minn.  113,  83  Am.  Dec.  770  and 
4,  37  A.  S.  R.  101  and  note,  22  L.R.A.  note;  Wheelock  v.  Noonan,  108  N.  Y. 
233;  Sehurmeier  v.  St.  Paul,  etc.,  R.  179, 15  N.  E.  67,  2  A.  S.  R.  405;  Bett- 
Co.,  8  Minn.  113,  83  Am.  Dec.  770  and  man  v.  Harness,  42  W.  Va.  433,  26  S. 
note;  Nevitt  v.  Gillespie,  1  How.  E.  271,  36  L.R.A.  566. 
(Miss.)  108,  26  Am.  Dec.  696;  Wheel-  16.  Wheelock  v.  Noonan,  108  N.  Y. 
ock  V.  Noonan,  108  N.  Y.  179,  15  N.  179,  15  N.  E.  67,  2  A.  S.  R.  405. 
E.  67,  2  A.  S.  R.  405;  Lyeriy  v.  Wheel-  17.  Erhardt  v.  Boaro,  113  U.  S.  527, 
er,  45  N.  C.  267,  59  Am.  Dec.  596;  5  S.  Ct.  565,  28  U.  S,  (L.  ed.)  1113; 
Ganse  v.  Perkins,  56  N.  C.  177,  69  Am.  Ganse  v.  Perkins,  56  N.  C.  177,  69  Am. 
Dec  728;  Smith  v.  Gardner,  12  Ore,  I>ec.  728;  Freer  v.  Davis,  52  W.  Va. 
221,  6  Pac.  771,  53  Am.  Rep.  342  and  J.  43  S  E.  164,  94  A.  S.  R  895,  59 
note;  McGregor  v.  Silver  King  Min.  J-^-;^-  ^°X'Jf'^°^J-',o^^S^Ji'^^« 
Co.,  14  VtT^l,  45  Pac.  1091,%0  A.  nM^cT^oJo'lff'Jl^-  ^^  '^'  '' 

1. 

KRA.. 

(Wis.)  584,  44  Am.  Dee.  412.  895,  59  l!r'a."556.' 

Notes:  11  Am.  Dec  605;  11  Ann.  ig.  Erhardt  v.  Boaro,  113  U.  S.  527, 

Cas.  459.  6  S.  Ct.  565,  28  U.  8.  (L.  ed.)  1113. 

13.  Cragg  V.  Lovinson,  238  HI.  69,  20.  Freer  v.  Davis,  52  W.  Va.  1,  43 
87  N.  £.  121,  15  Ann.  Cas.  1229,  21  S.  E.  164,  94  A.  S.  B.  895,  59  L.B.A; 
LJl.A.(N.S.)  417.  556. 
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however,  that  title  in  fee  is  not  necessary  to  a  recovery  for  trespass, 
and,  although  title  may  he  alleged,  it  is  not  required  to  be  shown 
where  the  evidence  shows  bona  Mde  possession  of  the  invaded  prem- 
ises under  claim  and  color  of  right.*  Nor  is  the  mere  fact  that  the 
complainant's  rights  have  been  established  at  law  always  siifficient 
to  justify  the  granting  of  an  injunction  to  restrain  repeated  t»espasses 
by  the  same  person.  The  circumstances  and  the  character  of  the 
threatened  injury  must  be  considered.* 

152.  Insolvency  of  Wrongdoer  as  a  Factor. — The  general  rule  that 
insolvency  alone  does  not  constitute  sufficient  ground  for  granting 
an  injunction  *  applies  in  proceedings  to  enjoin  a  trespass.*  Where, 
however,  a  trespasser  is  insolvent,  and  therefore  unable  to  respond  in 
damages  for  the  injuries  he  may  cause,  this  is  a  circumstance  to  be 
taken  into  consideration  in  determining  whether  his  action  should 
be  restrained,*  and  will  be  given  due  weight,  although  it  is  not  neces- 
sarily decisive  of  the  question.*  As  a  general  rule,  however,  courts 
will  give  much  consideration  to  this  factor  in  the  situation,  and  accord- 
ing to  the  prevailing  doctrine,  a  trespass,  even  though  it  does  not 
itself  reach  to  the  substance  of  the  estate,  will  sometimes  be  regarded 
as  working  irreparable  mischief,  and  will  be  enjoined  if  committed 
by  one  who  is  pecuniarily  irresponsible,'  because  in  such  a  case  the 
legal  remedy,  tiiough  theoretically  perfect,  is  practically  fruitless,* 
and  the'injury  to  complainant's  property  would  be  otherwise  irrep- 
arable.' Such  a  situation  has  been  presented  in  proceedings  to  enjoin 
the  cutting  of  trees.**    In  all  these  cases,  before  the  court  will  afford 

1.  Kellogg  V.  King,  114  Cal.  378,  48  boat  Co.  v.  East  Coast  Transp.  Co., 
Pac.  166,  55  A.  S.  R.  74  and  note.        28  Fla.  387,  10  So.  480,  29  A.  S.  R. 

2.  Cragg  V.  Levinson,  238  111.  69,  87  258  and  note;  Mackenzie  v.  Minis,  132 
N.  E.  121, 15  Ann.  Cas.  1229  and  note,  Ga.  323,  63  S.  E.  900,  16  Ann.  Cas. 
21  L.R.A.(N.S.)  417.  723,  23  L.R.A.(N.S.)  1003;  Poyer  v. 

3.  See  supra,  par.  59.  Des  Plaines,  123  lU.  Ill,  13  N.  E.  819, 

4.  Carney  v.  Hadley,  32  Fla.  344,  5  A.  S.  R.  494;  Keil  v.  Wright,  135 
14  So.  4,  37  A.  S.  R.  101  and  note,  22  la.  383,  112  N.  W.  633,  124  A.  S.  R. 
L.R.A.  233;  Moore  v.  Halliday,  43  282,  14  Ann.  Cas.  549,  13  L.R.A. 
Ore.  243,  72  Pac.  801,  99  A.  S.  R.  724  (N.S.)  184;  HaU  v.  Henninger,  145 
and  note.  la.  230, 121  N.  W.  6, 139  A.  S.  R.  412; 

5.  Carney  v.  Hadley,  32  Fla.  344, 14  Musselman  v.  Marquis,  1  Bush  (Ky.) 
So.  4,  37  A.  S.  R.  101  and  note,  22  463,  89  Am.  Dec.  637;  Slater  v.  Gunn, 
L.R.A.  233.  170   Mass.   509,   49   N.   E.   1017,   41 

Note:  99  A,  S.  R.  741.  L.R.A.  268;  Hofl  v.  Olson,  101  Wis. 

6.  Note:  99  A.  S.  R.  741.  118,  76  N.  W.  1121,  70  A.  S.  R.  903. 

7.  Lyon  v.  Hunt,  11  Ala.  295,  46  Notes:  11  Am.  Dec  505;  61  Am. 
Am.  Dec.  216;  De«an  v.  Neville,  127  Dec.  375;  60  A.  S.  R.  889;  99  A.  S.  R. 
Ala.  471,  29  So.  173,  85  A.  S.  R.  137;  737;  43  L.R.A.(N.S.)  266,  15  Ann. 
De  Groot  v.  Peters,  124  Cal.  406,  57  Cas.  1237  et  seq. 

Pac.  209,  71  A.  S.  R.  91  and  note;  New       8.  Note:  11  Am.  Dec.  605. 
York,  N.  H.,  etc.,  R.  Co.  v.  Scovill,  71      9.  Lyon  ▼.  Hunt,  11  Ala.  295,  46 
Conn.  136,  41  Atl.  246,  71  A.  S.  R.  159,  Am.  Dec.  216. 

42  L.R.A.  157;  Indian  River  Steam-       10.  Note:  11  Ann,  Cas.  458.    See  in- 
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U  &.  C.  L.  INJUNCTIONS  §  153 

n&ei  it  will  require  that  the  complaint  furnish  direct  and  positive 
proof  of  the  fact  alleged.**  The  element  of  irreparable  damage,  how- 
ever, being  present,  the  question  of  the  solvency  or  insolvency  of  the 
wrongdoer  is  an  immatwial  factor.  It  is  the  nature  of  the  injury, 
and  not  the  incapacity  of  the  party  to  respond  in  damages,  which 
determines  the  right.** 

153.  Instances  of  Trespasses  Enjoined. — ^The  jurisdiction  to  enjoin 
encroachments  on  land  by  making  excavations,  erecting  permanent 
structures,  and  the  like,  is  genertdly  recognized.**  It  is  a  general 
principle  that  where  a  diefendgnt^  without  right  or  excuse,  and  with- 
out being  misled  by  the  plaintiff,  has  attempted  to  appropriate  the 
plaintiff's  property,  or  to  interfere  with  his  righte,  and  has  changed 
the  condition  of  his  real  estate,  the  defendant  may  be  compelled  to 
undo,  so  far  as  possible,  that  which  he  has  wrongfully  done  affecting 
the  plaintiff.**  So  the  projection  of  a  building  over  the  premises  of 
another  may  be  enjoined ;  *'  and  where  one  in  constructing  a  build- 
ing encroaches  on  the  land  of  another,  although  warned  not  to  do 
80,  he  may  be  compelled  by  a  mandatory  injunction  to  remove  the 
encroachment.**  And  such  relief  has  been  granted  to  compel  the 
removal  from  plaintiff's  premises  of  a  large  quantity  of  stone,  placed 
there  by  the  defendant  pursuant  to  a  license  which  he  has  abused, 
and  which  has,  moreover,  expired  by  lapse  of  time.*'  Nor  will  a 
court  of  equity  permit  an  entrance  on  private  property  and  its  occu- 
pation for  a  street  or  highway,  against  the  will  of  the  awne^,  and  no 
right  to  do  so  having  been  acquired  by  proper  proceedings,  an  injunc- 
tion may  be  issued.**  Similar  relief  may  also  be  granted  to  resitrain 
a  threatened  trespass  against  church  property,  when  the  wrongful 
act,  if  committed,  would  work  irreparable  injury  which  could  not  be 
atoned  for  in  damages  in  a  court  of  law.**  Another  instance  where 
a  court  of  equity  will  grant  relief  by  injunction  is  to  restrain  the 
destruction  of  fences,*^  or  the  removal  of  buildings  from  the  property 

fra,  par.  165  et  aeq.,  as  to  cutting  of  Co.,  203  Mass.  448,  89  N.  E.  534,  133 

trees.  A.  S.  R.  307;  Kerdiishian  v.  Johnson, 

H.  See  supra,  par.  59.  210  Mass.  135,  96  N.  E.  56,  36  Lji^ 

12.  Kellogg  V.  King,  114  Cal.  378,   (N.S.)   402  and  note.     See  also  Ad- 

46  Pac  166,  55  A.  S.  R.  74;  Bettman  joininq  Owkebs,  vol.  1,  p.  378. 

T.  Harness^  42  W  Va.  433,  26  S.  B.  jy.  wheelock  v.  NoorJan,  108  N.  Y. 
1i^v^.^•l^^^•=   T,   ..,  179,  15  N.  E.  67,  2  A.  8.  R.  405. 


13.  Note:  99  A.  S.  B.  743, 


18.  Note:  99  A.  S.  R.  744.    And  see 


14.  Kershishian     v.     Johnson,    210  Tr,„'     .„„'   „i  -li  1   .U 
Mass.  135,   96  N.   E.   56,   36  L.B.A.  ^.TTt  V**^"  ^l' P\^\,  „     ,    .„ 
(N.S.)  402  and  note.    And  see  supra,       !?•  Chnsti^  Churdi  of  Huntevilte 

par.  17,  as  to  mandatory  injunction.  l'  °°^^lL^°%^\^ft' ^.  ,^"„°'  "^^ 

15.  riuber  y.  Stark,  124  Wis.  359,  A.  S.  R.  27,  8  L.R.A.(N.S.)  1031. 
102  N.  W.  12, 109  A.  S.  R.  937,  4  Ann.  20.  Hofl  v.  Olson,  101  Wis.  118,  76 
Cas.  340.  N.  W.  1121,  70  A.  S.  E.  903. 

Note:  99  A.  8.  E.  744.  Note:  99  A.  S.  R.  745. 

16.  Curtis  Mfg.  Co.  y.  Speneer  Wire       See  alec  Fenobs,  yol.  11,  p.  910,  am 
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of  the  complainant.*  Injunctions  have  also  been  granted  where  the 
trespass  is  a  menace  to  the  safe  and  speedy  opeiation  of  trains  and 
is  dangerous  to  public  travel,'  as  in  the  case  of  one  who  makes  a 
practice  of  riding  a  bicycle  on  a  railway  track.'  •  Trespassing  sports- 
men have  also,  in  a  number  of  instances,  felt  the  restraindng  hand 
of  a  court  of  equity.* 

154.  Trespassing  Animals. — ^An  injunction  will  also  lie  to  prevent 
trespasses  by  animals  on  the  premises  of  the  complainant,  when  re- 
peated trespasses  have  occurred  in  the  past  and  are  threatened  in 
the  future  and  a  multiplicity  of  suits  would  be  required  to  compensate 
the  plaintiff  in  damages.*  And  an  injunction  against  permitting  ani- 
mals in  a  park,  some  of  which  are  dangerous,  to  roam  over  a  tract 
of  land  belonging  to  another  person,  which  is  entirely  surrounded 
by  the  park,  may  be  granted  because  the  remedy  by  actions  of  tres- 
pass is  inadequate.*  So  continuous  and  repeated  acts  of  trespass  in 
turning  sheep  and  cattle  on  uninclosed  land  to  the  destruction  of  the 
grass  thereon  may  be  enjoined,  especially  when  the  principal  or  only 
value  of  the  land  is  for  pasture.'  In  such  case  it  is,  however,  neces- 
sary to  show  a  reasonable  probability  of  the  commission  of  the  wrong- 
ful act  and  a  well  grounded  apprehension  of  the  resulting  injury. 
But  a  different  view  has  been  taken  in  some  localities,  owing  to  the 
undeveloped  condition  of  the  country,  as  to  trespasses  by  domestic 
animals  on  uninclosed  lands,  and  an  injunction  has  been  refused 
where  the  animals  were  wandering  in  a  lawful  manner.  It  would, 
however,  be  otherwise  if  the  owner  knowingly  or  deliberately  drove 
his  stock  on  the  premises.*  And  where  the  rule  of  the  common  law 
requiring  the  owner  of  domestic  animals  to  restrain  them  on  his  own 
premises  has  been  held  inapplicable,  injunction  will  not,  in  the  absence 
of  statute  requiring  a  contrary  conclusion,  lie  to  compel  the  owner 
of  fowls  in  a  rural  community  to  prevent  their  trespassing  on  his 
neighbor's  prcqaerty."  Nor  can  one  stock  grower  enjoin  another  from 
grazing  or  pasturing  his  live  stock  on  the  public  domain.** 

to  remedy  for  wrongful  removal  or  (N.S.)  184.  See  Animals,  vol.  1,  pp. 
destmction.  1105,  1139,  as  to  trespassing  animals. 

1.  Lewis  V.  North  Kingston,  16  R.       6.  Ellis   v.    Blue    Mountain    Forest 
I.  15,  11  Atl.  173,  27  A.  S.  R.  724.        Ass'n,  69  N.  H.  385,  41  Atl.  856,  42 

Note:  99  A.  S,  R.  746.  L.R.A.  570. 

2.  Note:  15  Ann.  Cas.  1240.  7.  Healy  v.  Smith,  14  Wyo.  263,  83 
S.  Atchison,    T.,    etc.,    R.    Co.    v.  Pac.  583,  116  A.  S.  R.  1004. 

Spaulding,  69  Kan.  431,  77  Pac.  106,       Note:  99  A.  S.  R.  751. 

105  A.  S.  R.  175,  2  Ann.  Cas.  546,  66       8.  Healy  v.  Smith,  14  Wyo.  283,  83 

L.R.A.  587  and  note.  Pac.  583,  116  A.  S.  R.  1004  and  note. 

4.  Notes:   99   A.   S.  R.  751;  Ann.       9.  Kimple  v.  Schafer,  161  la.  659, 
Cas.  1913E  536.  143  N.  W.  505,  Ann.  Cas.  1916A  244, 

And  see  Oamk  Laws,  voL  12,  p.  691.  48  L.R.A.(N.S.)  179  and  note. 

5.  Keil  V.  Wright,  135  la.  383,  112       10.  Healy  v.  Smith,  14  Wyo.  263, 
N.  W.  633, 124  A.  S.  R.  282  and  nott .   03  Pac  583,  116  A.  S.  R.  1004. 

14  Ann.  Cas.  549  and  note,  13  LJl.A. 
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155.  Land  Outside  of  JorisdictioiL — ^There  is  authority  to  the  effect 
that  a  court  of  equity,  having  jurisdiction  of  the  parties  to  a  con- 
troversy, may  enjoin  a  trespafs  on,  or  interference  with,  hmda  situated 
in  another  state,  upon  the  theory  that  equity  acts  in  pfersonam  and 
not  in  rem  or  that  the  decree  is  operative  directly  on  the  person  and 
indirectly  on  the  land.**  The  prevailing  view,  however,  seems  to  be 
to  the  contrary  and  equity  will  generally  refuse  to  enjoin  a  trespass 
on  land  situated  in  another  state  or  country,  the  denial  of  relief  being 
based  on  the  ground  that  such  a  proceeding  is  a  local  action  and  that 
jurisdiction  to  grant  this  relief  belongs  to  the  courts  where  the  land  is 
situated.*'  If  the  court  should  so  act,  it  would  be  unable  to  make  the 
injunction  effective,  and  therefore  will  not  perform  the  useless  act  of 
granting  it,**  This  doctrine  follows  both  the  law  in  England  and  of 
those  states  of  the  Union  whose  jurisprudence  is  based  on  the  common 
law,  that  an  action  for  trespass  on  land,  like  an  action  to  recover  the 
title  or  the  possession  of  the  land  itself,  is  a  local  action,  and  can  only 
be  brought  within  the  steUe  in  which  the  land  lies.** 

ContinrnTig  Tre»pas8e$ 

156.  General  Principles. — ^While  courts  of  equity  will  not  ordi- 
narily enjoin  a  mere  trespass**  yet  they  have  frequently  interfered 
for  tJie  purpose  of  preventing  a  continuing  trespass,**  involving  a 

11.  Note:  8  Ann.  Cas.  520.  157;  Boston,  etc,  B.  Co.  v.  Sullivan, 

12.  Ophir  Silver  Min.  Co.  v.  Supe-  177  Mass.  230,  58  N.  E.  689,  83  A.  S. 
rior  Court,  147  Cal.  467,  82  Pac.  70,  3  R.  275  and  note;  Koopman  v.  Blod- 
Ann.  Cas.  340;  Columbia  National  gett,  70  Mich.  610,  38  N.  W.  649,  14 
Sand  Dredging  Co.  v.  Morton,  28  App.  A.  S;  R.  527 ;  Gnstafson  v.  Hanun,  56 
Cas.  (D.  C.)  288,  8  Ann.  Cas.  511  and  Minn.  334,  57  N.  W.  1054,  22  L.R.A. 
note.  565;    Whittaker    t.    Stangvick,    100 

13.  Note:  8  Ann.  Cas.  519.  Minn.  386,  111  N.  W.  295,  117  A.  S. 

14.  Columbia  National  Sand  Dredg-  R.  703,  10  Ann.  Cas.  528,  10  L.RJI. 
ing  Co,  V.  Morton,  28  App.  Cas.  (D.  (N.S.)  921;  Warren  Mills  v.  New  Or- 
C.)  288,  8  Ann.  Cas.  511  and  note.       leans  Seed  Co.,  65  Miss.  391,  4  So.  298, 

16.  See  supra,  par.  143.  7  A.  S.  R.  671  and  note;  Ellis  v.  Blue 

16.  Archer  t.  Greenville  Sand,  etc.,  Mountain  Forest  Ass'n,  69  N.  H.  385, 

Co,  233  U.  S.  60,  34  8.  Ct.  567,  58  U.  41  Atl.  856,  42  L.R.A.  570;  Scudder 

S.  (L.  ed.)  860;  Mobile  v.  Louisville,  v.  Trenton  Delaware  Falls  Co.,  1  N. 

etc.,  R.  Co.,  84  Ala.  U5,  4  So.  106,  5  J.  Eq.  694,  23  Am.  Dec.  756;  Wheelock 

A.  8.  R.  342;  Central  Iron,  etc.,  Co.  v.  v.  Noonan,  108  N.  Y.  179, 15  N.  E.  67, 

Yandenhenk,  147  Ala.  546,  41  So.  146,  2  A.  S.  R.  405;  Lynch  v.  MetropoHtan 

119  A.  S.  R.  102,  11  Ann.  Cas.  346  El.  B.  Co.,  129  N.  Y.  274,  29  N.  E.  315, 

and   note,    6   L.R.A.(N.S.)    570    and  26  A.  S.  R.  523  and  note,  15  L.R.A. 

note;  Mendelson  v.  McCabe,  144  Cal.  287;  Oarvey  v.  Long  Island  R.  Co., 

230,  77  Pac.  915, 103  A.  S.  R.  78;  Win-  159  N.  Y.  323,  54  N.  E.  57,  70  A.  8. 

slow  v.  Vailejo,  148  Cal.  723,  84  Pao.  R.  550  and  note;  Lembeck  v.  Nye,  47 

191,  113  A.  S.  R.  349,  7  Ann.  Cas.  Ohio  St.  336,  24  N.  E.  686,  21  A.  S. 

851,  6  L.RA.(N.S.)  851;  New  Yoi±,  R.  828  and  note,  8  L.R.A.  678;  Huber 

etc.,  R.  Co.  V.  Scovill,  71  Conn.  136,  41  v.  Stark,  124  Wii.  359,  102  N.  W.  12, 

AtL  246,  71  A.  8.  B.  159,  42  LJt.A.  109  A.  8.  B.  937,  4  Ann.  Cas.  340. 
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multiplicity  of  suite  at  law,^'  which  is  both  a  grievance  to  the  parties, 
and  a  burden  to  the  public. ^^  It  is  not  material  that  each  of  the 
acts  complained  of,  taken  by  itself,  may  not  be  destructiTe  or  inflict 
irreparable  injury  *•  or  that  the  damages  therefor  may  be  only 
nominal.**  After  every  verdict  the  injury  and  the  plaintiff's  conse- 
quent right  to  further  compensation  will  still  remain.  In  such  a 
case,  therefore,  it  would  require  endless  litigation  to  redress  the  wrong,* 
and,  in  any  event,  it  is  ordinarily  difficult  if  not  impossible  to  ascer- 
tain and  determine  the  extent  of  the  injury  which  may  result  from 
the  continuance  of  the  trespass.'  It  may  also  frequently  happen  that 
a  trespass,  if  continued,  may  ripen  into  an  easement,  and  where  this 
is  apparent  the  court  will  readily  grant  an  injunction.'  And  in 
general  the  court  will  endeavor  to  protect  an  owner  of  realty  in  his 
enjoyment  of  his  property,  as  against  a  continuing  trespass,  and 
will  not  permit  wrongdoers,  relying  on  their  own  wrongs,  to  change 
or  lessen  his  means  of  redress.*  Thus  the  property  of  a  railroad  com- 
pany is  to  be  deemed  in  every  legal  sense  private  property  as  between 
it  and  those  of  the  general  public  who  have  no  occasion  to  use  it  for 
purposes  of  transportation.  A  court  of  equity  will,  therefore,  enjoin 
such  persons  from  a  continuous  trespass  on  the  premises  used  for 
stations  and  depots,  their  only  purpose  being  the  meeting  of  passengers 
and  solicitation  of  their  patronage,  the  remedy  at  law  in  a  case  of  this 
character  being  manifestly  inadequate.'  It  has  been  held,  however, 
that  a  court  of  equity  will  not  interfere  by  injunction  to  restrain  a 
continuing  trespass  where  the  injury  resulting  from  the  continuance 
of  the  trespass  will  be  slight  and  the  damages  trivial.' 

Notes:  11  Am.  Dec.  504;  85  A.  S.  20.  Whittaker    v.     Stangvick,    160 

K.  142;  94  A.  S.  R.  910;  43  L.R.A.  Minn.  386,  111  N.  W.  295,  117  A.  S. 

(N.S.)  265;  15  Ann.  Cas,  1236.  R.  703,  10  Ann.  Cas.  528,  10  L.EJL 

17.  Mendelson  v,  McCabe,  144  Cal.  (N.S.)  921. 

230,  77  Pac;  915,  103  A.  S.  R.  78;       Note:  99"  A.  S.  R.  736. 
Warren   Mills   v.   New  Orleans   Seed       1.  Note:  11  Am.  Dee.  604. 
Co.,  65  Miss.  391,  4  So.  298,  7  A.  S.       2.  Note:  15  Ann.  Cas.  1237. 
R.  671  and  note ;  Wbeelock  v.  Noonan,       3.  Mendelson  t.  McCabe,  144  CaL 
108  N.  Y.  179,  15  N.  E.  67,  2  A.  S.  R.   230,  77  Pao.  915,  103  A.  S.  R.  78; 
405;  Lynch  v.  Metropolitan  El.  R.  Co.,  Winslow  v,  Vallejo,  148  Cal.  723,  84 
129  N.  Y.  274,  29  N.  E.  315,  26  A.  S.   Pae.  191, 113  A.  S.  R.  349, 7  Ann.  Cas. 
R.  523  and  note,  15  L.R.A.  287;  Gar-  851,  5  L.R.A.(N.S.)  851;  Calmelet  v. 
vey  V.  Long  Island  R.  Co.,  159  N.  Y.   Sichl,  48  Neb.  505,  67  N.  W.  467,  58 
323,  54  N.  E.  57,  70  A.  S.  R.  550.  A.  S.  R.  700. 

Notes:  99  A.  S.  R.  736;  15  Ann.       Note:  15  Ann.  Cas.  1237. 
Cas.  1236.  .        4.  Eoopman  v.  Blodgett,  70  Midi. 

18.  Garvey  v.  Long  Island  R.  Co.,  610,  38  jf.  W.  649, 14  A.  8.  R.  527. 
159  N.  Y.  323,  54  N.  E.  57,  70  A.  S.  R.       6.  Donovan  v.  Pennsylvania  Co.,  199 
550.  U.  S.  279,  26  S.  Ct.  91,  50  U.  S.  (L. 

Note:  99  A.  S.  R.  736.  ed.)  192;  New  York,  etc,  R.  Co.  v. 

19.  Warren   Mills  v.  New  Orleans  Scovill,  71  Conn.  136,  41  Atl.  246,  71 
Seed  Co.,  65  Miss.  391,  4  So.  298,  7  A.  S.  R.  159,  42  L.R.A.  157. 

A.  S.  R.  671  and  note.  6.  Note:  15  Ann.  Caa.  1237. 
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157.  DaniagM  as  Laddeiit  to  Injimctioii  Against — ^It  is  a  general 
rale  that  equity  jurisdiction  once  acquired  may  be  retained  and  dam* 
agee  awarded  hy  way  of  relief  for  the  purpose  of  administering  com- 
plete-justice between  the  parties.^  Thra«fore,  as  incident  to  the  relief 
by  injunction  against  a  continuing  trespass,  the  court  may,  in  a  proper 
case,  consider  and  settle  the  question  of  damages.*  But  while  in 
such  an  action  the  co\irt  may  render  judgment  for  the  damages 
already  sustained,  that  relief  is  merely  incidental  and  is  not  an  essen- 
tia] part  of  the  main  cause  of  action  for  a  permanent  injunction. 
The  party  entitled  to  damages  may  waive  them,  if  he  chooses,  b^ 
not  furnishing  evidence  to  enable  the  court  to  measure  them  in  money, 
which  is  an  advantage  to  the  defendant,  but  does  not  defeat  the 
action.  If  such  substantial  and  continuous  interference  with  the 
ordinary  enjoyment  of  property  is  shown  as  would,  when  properly 
measured  ,by  evidence,-  enable  the  court  to  fix  the  amount  of  the  dam- 
ages, the  injimction  may  be  issued,  although  no  damages  axe  awarded. 
The  extent  of  the  injury  is  important,  but  whether  the  amount  is 
admeasured  in  dollars  and  cents  is  unimportant,  unless  there  are 
benefits  to  be  offset  against  the  damages.* 

Repeated  Trespcusee 

158.  General  Principles. — ^Although  there  has  been  some  eonfiict 
in  the  past  on  the  question,  the  modern  rule  seems  to  be  that  repeated 
trespasses  may  be  enjoined,*^  as  when  it  is  necessary  to  quiet  a  right- 
ful, admitted  or  established  possession,^^  or  where  it  is  impossible  or 

7.  See  snpra,  par.  2L  637, 104  N.  W.  1071, 13  L.RjL(N.S.) 

8.  Pappenheim  v.  Metropolitan  EL  182;  Sillasen  v.  Winterler,  76  Neb.  52, 
».  Co.,  128  N.  Y.  436,  28  N.  B.  518,  26  107  N.  W.  124, 124  A.  S.  R.  803;  Ellis 
A.  S.  E.  486, 13  L.E.A.  401;  Lynch  v.  v.  Blue  Mountain  Forest  Ass'n,  69  N. 
MetiopoUtan  EL  R.  Co,  129  N.  Y.  H,  385,  41  AtL  856,  42  L.R.A.  570; 
274,  29  N.  E.  315,  26  A.  S.  R.  523, 16  Meyer  v.  PhilUps,  97  N.  Y.  485,  49 
L.R.A.  287.  Am.  Rep.  538;  Lembeck  v.  Nye,  47 

Note:  Ann.  Cas.  1912A  804,  806.  Ohio  St.  336,  24  N.  E.  686,  21  A.  S. 

9.  Gtarvey  v.  Long  Island  R.  Co.,  R.  828  and  note,  8  LJI.A.  578;  Lniay 
159  N.  Y.  323,  54  N.  E.  57,  70  A.  S.  R.  Caverns  Co.  v.  KanfEman,  112  Va.  725, 
550.  72  S.  E.  709,  38  L.R.A.(N.S.)  1207; 

10.  CMitral  Lron,  etc.,  Co.  v.  Van-  Miller  v,  Hoesehler,  121  Wis.  558,  99 
denheuck,  147  Ala.  546,  41  So.  145,  N.  W.  228,  7  L.R.A.(N.8.)  49  and 
119  A.  S.  R.  102,  11  Ann.  Cas.  346  note;  De  Pauw  v.  Oxiey,  122  Wis.  656, 
and  note,  6  L.R.A.(N.S.)  570  and  100  N.  W.  1028,  13  L.R.A.(N.S.)  173 
note;  Cragg  v.  Levinson,  238  UL  69,  and  note. 

87  N.  E.  121,  15  Ann.  Cas.  1229  and  Notes:  11  Am.  Dec.  505;   62  Am. 

note,  21  L.R.A.(N.S.)  417  and  note;  Dec.  376;  99  A.  S.  R.  745;  13  L.RA. 

Keil  T.  Wright,  135  la.  383, 112  N.  W.  (N.S.)  173;  21  LJl.A.(N.S.)  417;  43 

633,  124  A.  S.  B.  282,  14  Ann.  Cas.  L.R.A.(N.S.)  265;  15  Ann.  Cas.  1237. 

549,  13  L.R.A.(N.S.)  184;  Musselman  n.  Carney  v.  Hadley,  32  Fla.  344, 

T.  Marquis,  1  Bush  (Ky.)  463,  89  Am.  14  So.  4,  37  A.  S.  R.  101  and  note,  22 

Dec.  637;  Homung  v.  Herring,  74  Neb.  L,R.A.  233. 
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difficult  to  eetiinate  the  damages  which  will  result  from  a  repetition 
of  the  trespass,**  or  to  prevent  a  multiplicity  of  suits,"  or  even  irrespec- 
tive of  other  equitable  grounds  for  taking  jurisdiction.**  In  the 
development  of  the  present  doctrine  relating  to  injunctions  restrain- 
ing trespass,  having  reference,  in  this  connection,  more  particularly 
to  repeated  trespasses,  there  have  also  been  conflicting  decisions  on 
the  power  to  restrain  a  repeated  trespass  in  order  to  prevent  a  multi- 
plicity of  suits.**  A  number  of  cases  hold  that  the  right  to  equitable 
relief  on  this  ground  arises  only  in  that  class  of  cases  where  different 
persons  assail  the  same  right,  and  not  when  repeated  trespasses  are 
committed  by  the  same  person.  The  consensus  of  modern  decisions 
of  the  highest  authority,  however,  sanctions  the  remedy  whenever 
the  acts  complained  of  fall  within  the  lines  of  interference  by  injunc- 
tion, notwithstanding  the  repeated  acts  are  committed  by  the  same 
person.**  As  bearing  on  the  right  to  relief  in  .this  class  of  ^cases,  the 
court  may  regard  the  remedy  by  action  at  law  as  inadequate,  in  that 
it  would  require  the  injured  party  to  bring  such  an  action  every  time 
the  injury  was  repeated,*'  and  that  when  the  injury  arising  from 
each  act  is  trifling  the  damages  recoverable  are  disproportionate  as 
compared  with  the  expense  necessary  to  prosecute  separate  actions  at 
law  therefor,  and  the  vexation  attending  the  litigation.*^  Therefore 
a  court  of  equity  will  interfere  by  injunction  to  restrain  a  repeated  tres- 
pass in  order  to  prevent  a  multiplicity  of  suits,  even'  though  the  injury 
is  not  jrreparable  and  the  remedy  at  law  for  each  single  act  may  be 
adequate.*' 

159.  Instances  of  Repeated  Trespasses. — ^Where  repeated  trespasses 
would  result  in  destroying  the  use  and  enjoyment  of  the  premises,  an 
injunction  is  properly  granted.**  Thus  an  injunction  will  lie  to 
restrain  threatened  and  imminent  repeated  trespasses  on  propertj' 
fitted  for  and  in  use  as  a  summer  residence,  which  are  alleged  to  be 
of  such  a  character  as  to  render  the  premises  unfit  and  useless  for  the 
purpose  for  which  they  are  designed.*    Similarly  a  court  of  equity 

12.  Note:  15  Ann.  Cas.  1240.  16.  Note:  13  L.R.A.(N.S.)  179. 

13.  Carney  v.  Hadley,  32  Fla.  344,  17.  Homung  v.  Herring,  74  Neb. 
14  So.  4,  37  A.  S.  R.  101  and  note,  22  637,  104  N.  W.  1071,  13  L.R.A.(N.S.) 
L.R.A.  233;  Keil  v.  Wright,  135  la.  182. 

383,  112  N.  W.  633,  124  A.  S.  R.  282,  18.  Cragg  v.  Levinson,  238  HI.  69, 

14   Ann.   Caa.   549,  13   L.R.A.(N.S.)  87  N.  E.  121,  15  Ann.  Cas.  1229  and 

184;   Ellis  v.  Blue  Mountain   Forest  note,  21  L.R.A.(N.S.)  417  and  note; 

Ass'n,  69  N.  H.  385,  41  Atl.  856,  42  Lembeck  v.  Nye,  47  Ohio  St.  336,  24 

L.R.A.  570;  Meyer  v.  Phillips,  97  N.  N.  E.  686,  21  A.  S.  R.  828  and  note,  6 

Y.  485,  49  Am.  Rep.  538;  MUler  v.  L.R.A.  578. 

Hooschler,  121  Wis.  558,  99  N.  W.  228,  19.  Notes:  11  Am.  Dec.  505;  15  Ann. 

7  L.R.A.(N.S.)  49  and  note.  Cas.  1239. 

Note:  15  Ann.  Cas.  1238.  20.  Note:  13  L.R.A.(N.S.)  175. 

14.  Note:  21  L.R.A.(N.S.)  417.  1.  De  Pauw  v.  Oxley,  122  Wis.  656, 

15.  Notes:  13  L.R.A.(N.S.)  179;  16  100  N.  W.  1028,  13  LJl.A.(N.S.)  173 
Ann.  Cas.  1240.  and  note. 
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will  restrain  repeated  acts  of  trespaas,  such  as  the  forcible  entry  of  a 
dwelling  house  by  breaking  or  removing  locks  from  the  doors,  and 
the  forcible  removal  of  fastenings  from  gates.*  It  may  also  take 
jurisdiction  of  a  suit  to  restrain  repeated  acts  of  trespass  on  plaintiff's 
dooryard  for  the  purpose  of  erecting  a^d  maintaining  a  fence  there,* 
or  to  restrain  a  repeated  trespass  which,  if  allowed  to  continue,  will 
ripen  into  an  easement.  But  relief  will  not  be  granted  on  this  latter 
ground  where  the  landowner  has  a  statutory  remedy  of  interrupting 
the  use  by  the  service  and  recording  of  a  notice  on  the  alleged  tres- 
passer.* It  has,  however,  been  held  that  a  complaint  stating  that 
defendant  at  divers  times,  too  numerous  to  mention,  opened  the 
inclosure  surroimding  plaintiff's  land,  cut  and  removed  hay  and 
grain  therefrom,  and  threatens  to  continue  such  acts,  and  claims  the 
right  so  to  do,  does  not  disclose  a  cause  sufficient  to  warrant  the 
issuing  of  an  injunction  against  the  repetition  of  such  trespass,  as  no 
irreparable  injury  is  shown.' 

Cutting  or  Injv/rmg  Trees 

160.  General  Principles. — ^There  has  been  much  diversity  of  opin- 
ion in  respect  of  the  granting  of  injunctions  to  prevent  the  cutting 
of  trees,  some  courts  having  apparently  granted  this  relief  in  cases 
where  others  have  not,  under  similar  circumstances,  seemed  to  regard 
it  as  appropriate.*  This  situation,  as  well  as  the  fact  that  much  must 
depend  on  the  circumstances  of  the  particular  case,  renders  it  difficult, 
if  not  impossible,  to  formulate  a  general  rule.  According  to  the 
weight  of  authority,  however,  if  the  injury  committed  is  deemed  to 
be  irreparable  and  cannot  be  compensated  in  damages,  or  if  the 
injurious  acts  are  considered  to  be  destructive  to  the  estate  or  are 
continuous  and  tend  to  give  rise  to  a  multiplicity  of  suits,  equity  will 
give  relief  against  the  further  commission  of  the  wrongful  acts.'  In 
these  cases  the  jurisdiction  should  not  be  made  to  depend  on  the 
worth  of  the  trees  merely  as  wood  or  timber,  but  on  their  location  as 

2.  Hornimg  v.  Herring,  74  Neb.  637,  Burkhart,  83  la.  301,  48  N.  W.  1025, 
104  N.  W.  1071,  13  L.R.A.(N.S.)  182.  32  A.  S.  R.  305,  12  L.E.A.  484;  Ship- 

8.  MiUer  v.  Hoeschler,  121  Wis.  558,  ley  v.  Ritter,  7  Md.  408,  61  Am.  Dec. 
99  N.  W.  228,  7  LJR.A.(N.S.)  49  and  371  and  note;  Schurmeier  v.  St.  Pan), 
note.  See  also  Fences,  vol.  11,  p.  877,  etc.,  R.  Co.,  8  Minn.  113,  83  Am.  Dec. 
as  to  encroaching  fences.  770  and  note;  Whitehouse  v.  Jones,  60 

4.  Note:  15  Ann.  Cas.  1241.  W.  Va.  680,  55  S.  E.  730,  12  L.R.A. 

6.  Moore  v.  Halliday,  43  Ore.  243,  (N.S.)  49;  Pardee  v.  Camden  Lumber 
72  Pac.  801,  99  A.  S.  R.  724  and  note.   Co.,  70  W.  Va.  68,  73  S.  E.  82,  43 

6.  Note:  22  L.B.A.  234.  L.R.A.(N.S.)  262  and  note;  De  Pauw 

7,  Cowan  v.  Skimier,  52  Fla.  486,  42  v.  Oxley,  122  Wis.   656,  100  N.  W. 
So.  730,  11  Ann.  Cas.  452  and  note;  1028,  13  LJl.A.(N.S.)  173  and  note. 
Powell  V.  Cheshire,  70  Ga.  357,  48  Am.       Notes :  99  A.  8.  E.  749;  11  Ann.  Cas. 
Rep.  572 ;  Camp  v.  Dixon,  112  Ga.  872,  456. 

38  S.  E.  71,  52  LJI.A.  755;  Mnsch  v. 
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part  of  an  estate,  rendering  it  more  valaable  by  reason  of  the  uses  te 
which  they  are  or  may  be  devoted,  the  destruction  of  which  woald 
materially  impair  the  enjoyment  of  the  property  as  held  and  occupied 
at  the  time  of  the  trespass.*  It  would  seem  that  the  right  of  an  owner 
to  the  enjoyment  of  his  property  is  one  that  should  be  protected  and 
he  should  not  be  compelled  to  submit  to  such  acts  at  the  hands  of 
another,  merely  because  he  may  obtain  a  pecuniary  compensation 
therefor.*  In  many  cases,  however,  the  court  has  refused  to  grant  an 
injunction  to  restrain  the  cutting  of  trees,  on  the  ground  that  the 
injury  is  not  irreparable,  and  that  there  is  an  adequate  remedy  at 
law,*'  regarding  such  acts  as  in  the  nature  of  a  mere  trespass,  which 
a  court  of  equity  will  not  restrain.**  And  even  under  a  statute 
authorizing  the  granting  of  this  relief  to  the  owner  of  timber  lands  to 
prevent  the  cutting  of  trees,  one  who  asserts  ownership  merely  of 
the  timber  on  certain  land,  but  not  of  the  land  itself,  is  not  entitled 
to  an  injunction,  though  the  chief  value  of  the  land  would  be  de- 
stroyed by  the  removal  of  the  timber,  as  in  such  a  case  the  injury 
will  fall  upon  another  than  the  complainant."  It  is  also  held  that 
an  injunction  will  be  refused  where  the  complainant  has  been  guilty 
of  great  laches  following  the  cutting  of  timber  complained  of,  and 
the  evidence  as  to  the  locality  of  the  cutting  and  the  quantity  cut  is 
very  indefinite.*' 

161.  Rule  as  to  Cutting  Trees  Applied. — ^Relief  by  way  of  injunc- 
tion has  frequently  been  granted  to  restrain  the  cutting  of  shade, 
ornamental,  and  fruit  trees  on  the  theory  of  the  injury  being  one  to 
the  substance  of  the  estate.  Thus  the  court  has  enjoined  the  cutting 
of  timber  which  was  valuable  as  such,  as  well  as  being  a  protection  to 
the  owner's  dwelling  and  ornamental  to  his  farm.**  So  where  a 
section  of  woodland  is  necessary  to  the  proper  use  of  a  farm  and  for 
the  shading  of  a  contemplated  house,  many  of  the  trees  being  large 
and  old,  a  threatened  cutting  of  such  trees  by  a  naked  trespn  ^er  may 
be  enjoined.**  Similarly  where  trees  are  located  on  a  boundary  line 
one  of  the  common  owners  may  be  enjoined  from  cutting  them,  at 


8.  Shipley  t.  Ritter,  7  Md.  408,  61 
Am.  Dec.  371  and  note. 

9.  Musch  V.  Bnrkhart,  83  la.  301, 
48  N.  W.  1025,  32  A,  S.  R.  305,  12 
L.RJL.  484;  Shipley  v.  Bitter,  7  Md. 
408,  61  Am.  Dec.  371  and  note;  Pardee 
V.  Camden  Lumber  Co.,  70  W.  Va.  68, 
73  S.  £.  82,  43  L.R.A.(N.S.)  262  and 
note. 

Note:99  A.  S.  R.  749. 

10.  Hobbs  V.  Long  Distance  Tele- 
phone, etc.,  Co.,  147  Ala.  393,  41  So. 
1003,  11  Ann.  Cas.  461,  7  L.R.A. 
(N.8.)  87;  Haggart  v.  Chapman,  etc.. 


Land  Co.,  77  Ark.  527,  92  S.  W.  792, 
7  Ann.  Cas.  333;  Stepheneon  v.  Bor- 
dett,  56  W.  Va.  109,  48  8.  E.  846,  10 
LJl.A.(N.S.)  748. 
Note:  11  Ann.  Cas.  460. 

11.  Note:  11  Ann.  Cas.  460. 

12.  Doke  y.  Peek,  45  Fla.  244,  34 
So.  896, 110  A.  S.  R.  70. 

15.  Note:  43  L.R.A.(N.S.)  263. 

14.  Shipley  v.  Ritter,  7  Md.  408,  61 
Am.  Dec.  371  and  note. 

16.  Powell  y.  Cheshiie,  70  Os.  367, 
48  Am.  Rep.  672. 
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the  suit  of  the  other.**  It  is,  however,  held  that  if  a  landowner  intends 
to  remove  so  much  of  a  tzee  standing  on  the  boundary  line  as  is  neces- 
sary to  enable  him  to  build  up  to  such  line,  and  the  granting  of  an 
injimction  to  restrain  interference  with  the  ti«e  would  work  a  greater 
injury  to  such  owner  than  tiie  necessary  cutting  and  probable  destruc- 
tion of  the  tree  would  cause  the  adjoining  owner,  the  injunction  should 
not  be  granted.^'  The  cutting  and  removal  of  timber  from  forest 
lands  has  also  been  enjoined  where  the  owners  thereof  have  made  large 
investments'  in  sawmills  and  equipment  preparatory  to  converting  the 
timber  into  lumber  to  sell  in  the  markets,  notwithstanding  the  alleged 
trespasser  may  be  entirely  solvent,  as  in  such  a  ease  the  remedy  at  law 
by  an  action  for  damages  is  not  adequate  and  complete,  since  the 
damage  resulting  to  the  owners  of  the  timber  in  the  depreciation  of 
the  value  of  their  plant  and  equipment,  and  in  the  loss  of  expected 
profits,  cannot  be  accurately  and  completely  measured  in  money.** 
The  authority  of  equity  to  intervene  by  injunction  to  prevent  the 
wrongful  boxing  and  cutting  of  timber  valuable  for  turpentine  pur- 
poses, on  the  ground  of  the  importance  of  the  industry,  and  the 
fact  that  the  remedy  at  law  in  damages  is  of  doubtful  adequacy,  is  also 
recognized,**  although  there  are  several  decisions  to  the  contrary.*" 
Such  relief  has  likewise  been  granted  against  the  owner  of  a  home- 
stead in  favor  of  a  judgment  creditor  to  prevent  the  impairment  of 
the  latter's  security.*  The  same  remedy  is  also  available  to  restrain 
a  vendor  from  removing  from  the  land  sold  trees  and  shrubbery 
affixed  thereto.' 

XV.  Continuance,  Modification  and  Dissolution     -»^ 

162.  General  Principles  as  to  Continuance. — The  continuance,  of  an 
injunction,  which  is  equivalent  to  a  renewal  of  it,'  is,  like  the  grant- 
ing of  such  relief,*  a  question  which  the  court  must  determine  in  the 
exercise  of  a  sound  discretion,  having  regard  to  the  circumstances 
and  nature  of  the  case,'  and  giving  proper  consideration  to  the  fact 

16.  Musch  V.  Burkhart,  83  la.  301,  1.  Jones  v.  Britton,  102  N.  C.  166, 
48  N.  W.  1025;  32  A.  S.  R.  305  and  9  S.  E.  554,  4  L.R.A.  178, 

note,  12  L.R.A.  484  and  note.  2.  Smith  v.  Price,  39  111.  28,  89  Am. 

17.  Robinson    v.    Clapp,   67    Conn.  Dee.  284. 

538,  35  Atl.  504,  52  A.  S.  R.  298.  3.  Parker  v.  Circuit  Conrt  Judges, 

18.  Camp  v.  Dixon,  112  Ga.  872,  38  12  Wheat.  561,  6  U.  S.  (L.  ed.)  729. 
S.  E.  71,  52  L.R.A.  755.  4.  See  supra,  par.  11. 

19.  Graves  v.  Ashbum,  215  U.  S.  6.  Horsbnrg  v.  Baker,  1  Pet.  232,  7 
331,  30  S.  Ct.  108,  54  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  125;  Merrimack  River 
217.  Sav.  Bank  v.  Clay  Center,  219  U.  S. 

20.  Carney  v.  Hadley,  32  Fla.  344,  527,  31  S.  Ct.  295,  55  U.  S.  (L.  ed.) 
14  So.  4,  37  A,  S.  R.  101,  22  L.R.A,  320,  Ann.  Cas.  1912A  513;  Pasadena 
233  and  note;  Cowan  v.  Skinner,  52  v.  Superior  Court,  157  CaL  781,  109 
Fla.  486,  42  So.  730, 11  Ann.  Cas.  452.   Pac.  620,  21  Ann.  Cas.  1355  and  note; 

.     Note:  99  A.  S.  B.  750.  Allen  v.  :pawley,  6  Fla.  142,  63  Am. 
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that  irreparable  injory  may  result  to  the  defendant  if  the  injunction 
is  continued,*  or,  on  the  other  hand,  to  the  complainant  if  a  con- 
tinuance is  refused.'  It  is  a  general  rule  that  in  determining  the 
propriety  of  dissolving  or  continuing  an  injunction  on  motion,  the 
court  may  not  only  anticipate  the  character  of  the  injury  that  may 
result  to  the  complainant  in  the  event  that  he  should  finally  succeed, 
but  it  may  also  coijsider  the  extent  and  character  of  the  damage  which 
defendant  may  sustain  by  means  of  the  continuance  of  the  injunc- 
tion,* and  if  the  continuance  of  a  temporary  restraining  order  until 
the  hearing  of  an  application  for  an  injunction  is  likely  to  work 
great  injury  to  the  defendant,  without  corresponding  benefits  to  the 
plaintiff,  and  the  latter  has  his  remedy  in  damages,  such  order  should 
be  set  aside.*  On  the  other  hand,  if  the  injunction  can  do  no  harm, 
as  where  it  is  granted  to  restrain  the  working  of  a  gold  mine,  while 
its  dissolution  would  make  a  serious  injury  to  the  complainant,  it 
will  be  continued.*"  As  in  the  case  also  of  the  granting  of  a  pre- 
liminary injunction,**  the  determination  of  the  court  will  not  be 
disturbed  on  appeal,  unless  the  record  shows  a  clear  abuse  of  such 
discretion.**  The  right,  however,  to  have  a  preliminary  injunction 
continued  to  the  hearing  exists  only  when  the  facts  constituting  the 
cause  of  action  are  in  controversy,  not  when  the  plaintiffs  have  shown 
no  right  to  maintain  the  action.*'  As  a  general  rule  if,  after  the 
answer  comes  in,  there  remains  a  reasonable  doubt  as  to  whether  the 
equity  of  the  bill  is  sufficiently  negatived,  the  court  may  continue 
the  injunction  to  the  hearing,**  and  it  may  afford  this  relief,  if  the 
circumstances  of  the  case  apparently  justify  it,  even  though  the 

Dec.  198;  Macon,  etc,  E.  Co.  v.  Gib-  East  Coast  Transp.  Co.,  28  Fla.  387, 
son,  85  Ga.  1, 11  S.  E.  442,  21  A.  S.  E.  10  So.  480,  29  A.  S.  E.  258  and  note. 
135    and    note;    American    Circolar      9.  McGregor   v.   Silver  King   Min. 
Loom  Co.  V.  Wilson,  198  Mass.  182,  84  Co,  14  Utah  47,  45  Pac.  1091,  60  A. 
N.  E.  133,  126  A.  S.  E.  409;  Jones  v.  S.  E.  883.    See  also  supra,  par.  60  et 
Commercial  Bank  of  Columbus,  5  How.  seq.,   as   to   comparative   injury    and 
(Miss.)  43,  35  Am.  Dec.  419;  Doughty  balance  of  convenience  generally. 
V.  Somerville,  etc.,  E.  Co.,  7  N.  J.  Eq.       10.  McBrayer  v.  Hardin,  42  N.  C. 
629,  51  Am.  Dec.  267;  Clark  v.  Dead-  1,  53  Am.  Dec.  389  and  note, 
wood,  22  S.  D.  233, 117  N.  W.  131,  18       11.  See  supra,  par.  12. 
L.E.A.(N.S.)  402.  12.  Indian  Eiver  Steamboat  Co.  v. 

Note:  11  L.E.A.  577.  East  Coast  Transp.  Co.,  28  Ma.  387, 

6.  Snouffer  v.  Tipton,  161  la.  223,  10  So.  480,  29  A.  S.  R.  258  and  note; 
142  N.  W.  97,  L.E.A.1915B  173;  Clark  v.  Deadwood,  22  S.  D.  233,  117 
Doughty  v.  Somerville,  etc.,  E.  Co.,  7  N.  W.  131,  18  L.R.A.(N.S.)  402. 

N.  J.  Eq.  629,  51  Am.  Dec  267.  IS.  Merrimon  v.  Southern  Pav.,  etc., 

7.  Puckette  v.  Judge,  39  La.  Ann.  Co.,  142  N.  C.  539,  55  S.  E.  366,  8 
001,  2  So.  801,  4  A.  S.  R.  242;  Hart-  LJIJL(N.S.)  574. 

ingh  V.  Bay  Circuit  Judge,  176  Mich.  14.  Hartingh  v.  Bay  Circuit  Judge, 
289,  142  N.  W.  585,  Ann.  Cas.  1915B  176  Mich.  289,  142  N.  W.  585,  Ann. 
520.  Cas.  1915B  520. 

8.  Indian  Biver   Steamboat  Co.  v. 
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answer,  in  terms,  denies  all  the  circumstances  on  which  the  eqoity 
of  the  bill  is  founded.*' 

163.  Continuance  Pending  AppeaL — ^Where  an  injunction  has  been 
dissolved  it  cannot  be  revived  except  by  a  new  exercise  of  judicial 
power.**  The  authority  of  the  English  courts  to  preserve  the  subject 
matter  of,  litigation,  pending  the  final  determination  of  the  contro- 
versy, is  Said  to  be  settled  beyond  controversy.;  and  in  this  country 
the  right  to  continue  in  force  a  preliminary  injunction  to  maintain 
the  status  quo  of  the  subject  matter,  pending  an  appeal,  even  though 
the  right  to  a  perpetual  injunction  is  denied  by  the  judgment,  is  rec- 
ognized.*' And  where,  on  appeal  from  an  order  dissolving  an  injunc- 
tion, the  chancellor  stays,  until  the  next  sitting  of  the  appellate  court, 
the  proceedings  which  the  injunction  was  issued  to  restrain,  the  court 
has  power  to  extend  such  stay  until  the  hearing  on  appeal;  but  it 
is  held  that  this  po^er  should  be  exercised  only  on  the  most  imminent 
necessity.**  According  to  the  practice  in  the  federal  courts  it  is  well 
settled  that  the  force  and  effect  of  a  decree  dismissing  a  bill  and  dis- 
charging an  .injunction  is  neither  suspended  nor  annulled  as  a  mere 
consequence  of  an  appeal  to  this  court,  even  if  a  supersedeas  is  al- 
lowed.*' The  United  States  circuit  court,  however,  to  the  end  that 
the  status  quo  may  be  preserved  pending  an  appeal  to  the  supreme 
court,  has  the  power  to  continue  an  injunction  in  force  by  virtue  of 
its  inherent  equity  power.** 

164.  Modification  of  Terms  of  Injunction. — ^It  may  happen  that, 
under  the  circumstances  of  the  particular  case,  the  facts  may  not 
warrant  the  dissolution  of  an  injunction,  nor,  on  the  other  hand, 
justify  its  continuance  in  accordance  with  the  terms  and  conditions 
impose^J.  Where  such  a  situation  is  presented  the  court  may,  in  the 
exercise  of  its  discretion,  modify  the  terms  of  the  order,*  on  the 
theory  that  the  power  to  impose  a  condition  implies  the  power  to 
relieve  from  it  and  that  since  the  discretion  of  imposing  terms  is  an 
inherent  power  of  the  court,  exercised  for  the  purpose  of  effecting  jus- 
tice between  the  parties,  it  would  seem  to  follow  that,  in  the  absence 

16.  ADen  v.  Ha^iley,  6  Fla.  1^,  63  U.  S.  14, 10  S.  Ct.  8,  33  U.  S.  (L,  ed.) 

Am.  Dec.  198;  Hartmgh  t.  Bay  Cir-  249;  Merrimack  River  Sav.  Bank  v. 

cult  Judge,  176  Mich.  289,  142  N.  W.  Clay  Center,  219  U.  S.  527,  31  S.  Ct. 

585,  Ann.  Caa.  1915B  520.  295,  55  U.  S.  (L.  ed.)  320,  Ann.  Cas. 

16.  Merrimack  River  Sav.  Bank  v.  1912A  513. 

Clay  Center,  219  U.  S.  527,  31  S.  Ct.  20.  Merrimack  River  Sav.  Bank  v. 

295,  55  U.  S.  (L.  ed.)  320,  Ann.  Caa.  Clay  Center,  219  U.  S.  527,  31  S.  Ct. 

1912A  613.  295,  56  U.  S.  (L.  ed.)  320,  Ann.  Cas. 

17.  Pasadena  v.  Superior  Court,  157  1912A  513. 

Cal.  781,  109  Pao.  620,  21  Ann.  Cas.  1.  Lake  Erie,  etc.,  R.  Co.  v.  Young, 

1355  and  note.  135  Ind.  426,  35  N.  E.  177,  41  A.  S.  R. 

18.  Doughty  V.  Somerville,  ete.,  R.  430;  Webster  v.  DougUs  County,  102 
Co.,  7  N.  J.  Eq.  629,  51  Am.  Deo.  267.  Wia.  181,  77  N.  W.  886,  78  N.  W.  451, 

19.  Knox  County  ▼.  Harshman,  132  72  A.  8.  R.  870. 
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of  an  imperativa  statute  to  the  contraiy,  the  court  should  have  the 
power  to  mitigate  the  terms  imposed,  or  to  relieve  from  them  alto- 
gether, whenever  in  the  course  of  the  proceiedings  it  appears  that  it 
would  be  inequitable  or  oppressive  to  continue  them.*  And  the 
appellate  court  may  give  directions  that  it  be  modified  in  accordance 
with  its  decision;*  so  that  it  may  bear  vdth  as  little  rigor  on  the 
defendant  as  possible,  consistent  with  the  preservation  of  the  rights 
of  the  plain tifif.*  It  may  also  modify  a  final  injunction  and  affirm  an 
interlocutory  one.*  A  motion,  however,  to  modify  the  decree  cannot 
be  considered  on  appeal,  where  it  was  not  made  a  part  of  the  record.* 

165.  General  Principles  Relating  to  Dissolution;  Reinstatement — 
The  dissolution  of  an  injunction,  which  may  be  ordered  at  any  stage 
of  a  cause,'  is  a  matter  which  also  rests  largely  in  the  discretion  of 
the  court,*  and,  except  in  cases  of  a  palpable  abuse  of  that  discretion, 
the  action  of  the  trial  court  *?ill  not  be  disturbed  on  appeal  or  other- 
wise restrained  or  controlled.*  This  power  is  one  which  should  be 
exercised  with  the  view  of  administering  justice  between  litigants.*" 
Ordinarily  the  court  will  dissolve  the  injunction  if  there  is  no  equity 
in  the  bill,**  as  where  the  basis  of  the  suit  is  a  contract  which  is  void 
as  against  public  policy.  It  is  also  held  that  a  motion  to  dissolve  an 
injunction  should  be  sustained  where  it  is  mandatory,  compelling  the 
delivery  and  transfer  of  property  pending  the  suit  and  without  notice, 
as  in  such  a  case  it  is  void  and  without  due  process  of  law.**  The 
court  may  also  vacate  a  temporary  restraining  order,  if  the  one  in 
whose  behalf  it  was  granted  does  not  appear  and  ask  for  its  continu- 

2.  Rtissell  V.  Farley,  105  U.  S.  433,  7  Am.  Rep.  728;  Barnes  v.  Ward,  45 
2e  U.  S.  (L.  ed.)  1060.  N.  C.  93,  57  Am.  Dec.  590;  Clark  v. 

3.  Kinney  v.  Scarbrough  Co.,  138  Deadwood,  22  S.  D.  233,  1V7  N.  W. 
Ga.  77,  74  S.  E.  772,  40  L.R.A.(N.S.)  131,  18  L.R.A.(N.S.)  402;  Collins  v. 
473;  Bourne  v.  Wilson-Case  Lumber  Stanley,  15  Wyo.  282,  88  Pac.  620, 123 
Co.,  58  Ore.  48, 113  Pac.  52,  Ann.  Cas.  A.  S.  R.  1022. 

1913A  245.  9.  Young  v.  Omndy,  6  Cranch  51, 

4.  Bourne  v.  Wilson-Case  Lumber  3  U.  S.  (L.  ed.)  149;  Clark  v.  Dead- 
Co.,  58  Ore.  48, 113  Pac.  52,  Ann.  Cas.  wood,  22  S.  D.  233,  117  N.  W.  131,  18 
1913A  245.  L.R.A.(N.S.)  402;  Collins  v.  Stanley, 

5.  American  Stay  Co.  v.  Delaney,  15  Wyo.  282,  88  Pao.  620, 123  A.  S.  R. 
211  Mass.  229,  97  N.  £.  911,  Ann.  Cas.  1022. 

1913B  509.  10.  Bowen  ▼.  Hoskins,  45  Miss.  183, 

6.  Muncie  Natural  Gas  Co.  v.  Mun-  7  Am.  Rep.  728. 

dc,  160  Ind.   97,  66  N.  E.  436,  60  11.  Elser  v.   Gross  Point,  223  IIL 

LJlJk..  822.  230,  79  N.  E.  27,  114  A.  S.  R.  326; 

7.  Jones  v.  Commercial  Bank  of  Pocahontas  Coke  Co.  v.  Powhatan 
Colnmbns,  5  How.  (Miss.)  43,  35  Am.  Coal,  etc.,  Co.,  60  W.  Va.  508,  56  S.  B. 
Dec  419.  264, 116  A.  S.  R.  901,  9  Ann.  Cas.  667, 

8.  Buffington  v.  Harvey,  95  U.  S.  10  LJR.A.(N.S.)  268. 

99,  24  U.  S.  (L.  ed.)  381;  American  12.  Pocahontas  Coke  Co.  v.  Powha- 
Circolar  Loom  Co.  v.  Wilson,  198  tan  Coal,  etc.,  Co.,  60  W.  Va.  508,  56 
Mass.  182,  84  N.  E.  133,  126  A.  S.  R.  S.  E.  264,  116  A.  S.  R.  901,  9  Ann. 
409;  Bowen  v.  Hoskins,  46  Miss.  183,  Cas.  667,  10  L.B.A.(N.S.)  268. 
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anoe  at  the  time  and  plaoe  fixed  by  consent  for  the  hearing,  no  eaioee 
being  apparent  for  continuing  it  in  force.**  Again,  when  a  bill  in 
equi^  is  in  effect  a  prayer  for  an  injonction  only,  a  motion  to  dis- 
MMve  the  injunction  has  the  same  effect  as  a  demurrer  to  the  bill, 
and  the  court  on  sustaining  such  motion  may  properly  dismiss  the 
bill."  And  a  bill  for  injunction  having  been  improperly  retained, 
will  not  be  further  retained  for  the  purpose  of  granting  other  relief 
for  which  there  is  a  remedy  at  law,*'  It  may  also  happen  that  the 
injunction  was  granted  as  auxiliary  to  the  action  at  law,  in  which  case 
the  injunction  is  regarded  as  dissolved  by  the  dismissal  of  that 
action.**  But  an  injunction  irregularly  obtained  will  not  be  dissolved 
if  it  appears  from  the  circumstances  of  the  case  that  the  party,  on 
an  immediate  application,  must  have  a  new  one,*'  though  it  is  held 
that  where  the  amount  in  which  bond  should  be  given  has  not  been 
fixed  by  the  judge,  the  injtmction  must  be  dissolved,  and  cannot  be 
saved  by  invocation  of  the  doctrine  that  an  injunction  will  not  be 
dissolved  where  it  appears  that  another  writ  could  be  sued  out  immedi- 
ately.** The  court,  in  determining  the  question  whether  an  injunc- 
tion should  be  dissolved,  will  also  take  into  consideration  the  maxim 
that  he  who  seeks  equity  must  do  equity.*'  Thus,  where  one  seeks 
relief  by  way  of  injunction  against  the  enforcement  of  a  usurious 
contract  and  the  defendant  answers  the  bill  without  making  objection 
that  the  former  must  pay  or  offer  to  pay  the  amount  actually  due 
before  he  will  be  entitled  to  such  relief,  the  court  wiU  not,  on  appeal, 
dissolve  an  injunction  already  granted,  if  it  appears  that  there  was 
usury  and  the  complainant  is  willing  to  pay  what  is  really  due.** 
The  appellate  court  may  also  dissolve  an  injunction  in  reversing  an 
erroneous  decree  of  the  lower  court,*  or  give  directions  that  an  injunc- 
tion which  has  been  dissolved  be  reinstated  and  retained  until  the 
final  hearing  of  the  cause.'  So  where  the  dissolution  of  an  injunction 
involves  the  determination  of  questions  of  law  arising  on  the  face 
of  the  petition,  the  supreme  court  will  not  defer  to  the  discretion  of 
the  trial  court  in  refusing  to  dissolve  the  injunction.    If  it  appears 

IS.  Coward  ▼.  Chastain,  99  N.  C.  17.  Hudson  v.  Dangerfldd,  2  La.  63, 

443,  6  S.  E.  703,  6  A.  S.  R.  533.  20  Am  Dec.  297. 

14.  American  Live  Stock  Commis-  1|-  Speyser  v.  Miller,  108  La.  204, 
Bon  Co.  V.  Chicago  Live  Stock  Exch,  ^2  So   524,  61  L.B.A.  781. 

143  lU.  210,  32  N.  E.  274,  36  A.  S.  E.  .  ^^-  See  supra,  par.  56,  as  to  in- 
385, 18  LJI.A.  190.  fluence  _oi^  this  principle  m  graiiting 

15.  Printup  v.  MitoheU,  17  Ga.  558,  "^  2™*'Mo^an     v.     SchermeThom,     1 
«3  Am.  Dee.  258.  p^^e  (N.  Y.)  544,  19  Am.  Deo.  449. 

16.  Canavan  v.  Canavan,  18  N.  M.       j,  Harris  v.  Ellis,  30  Tex.  4,  94  Am. 
640,  139  Pae.  154,  Ann.  Cas.  1915D  Dec.  296. 

1007  and  note,  51  L.Rj1.(N.S.)  972.        2.  Bibb  v.  Prather,  Snetd.    (Ey.) 

Mote:  11  L.R.A.  578.  138,  2  Am.  Dec  711. 

^  E.  C.  L.  XrV.— 30.  466 
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on  the  face  of  the  pleadings  that,  aa  a  matter  of  law,  the  injunction 
ought  not  to  have  been  granted,  it  will  dissolve  it.* 

166.  Motion  to  Dissolve  before  Answer. — On  the  hearing  of  a 
motion  to  dissolve  an  injunction  before  answer,  the  allegations  of  the 
bill  must  be  taken  as  true ;  *  as  such  a  motion  interposed  before  answer 
is  regarded  in  the  nature  of  a  demurrer  by  which  defendant  admits 
the  truth  of  the  allegations  relied  on  as  a  foundation  for  the  injunc- 
tion,' and  therefore  the  court  will  not  undertake  to  determine  con- 
flicting questions  of  fact  raised  by  the  afhdavits  on  which  the  relief 
was  granted.*  The  time  of  making  such  a  motion  is  not  material, 
as  the  court  will  entertain  it  at  any  stage  of  the  cause  and  the  over- 
ruling of  it  only  operates  to  continue  the  injunction  to  a  final  hear- 
ing. The  court  is  not  authorized  on  overruling  it  to  make  the  injunc- 
tion perpetual,  as  the  defendant  is  still  entitled  to  be  heard  on  the 
merits.'  It  is  also  held  that  if  an  injimction  has  been  granted  without 
notice  to  the  defendant,  he  may  move  to  dissolve  either  on  the  papers, 
whatever  they  may  have  been,  on  which  it  was  granted,  or  on  sudi 
papers  and  affidavits  on  the  part  of  the  defendant,  with  or  without 
the  answer;  and  that  if  he  pursues  the  first  course  the  plaintiff  can 
make  no  further  showing  but  must  stand  on  his  complaint,  or  his 
complaint  and  affidavits,  as  the  case  .may  be,  but  that  if  the  defendant 
pursues  the  second  course  the  plaintiff  may  meet  it  with  a  further 
showing  on  his  part*  Affidavits  thus  submitted  by  a  defendant,  under 
a  statute  permitting  a  motion  to  dissolve  an  injunction  before  answer, 
should,  it  is  held,  be  given  the  same  effect,  in  ruling  on  the  motion, 
as  would  be  given  to  the  same  matter  if  pleaded  in  a  formal  answer, 
and  the  absence  of  the  answer  will  not,  therefore,  amoimt  to  a  con- 
fession of  the  equities  alleged  in  the  bill.*  On  the  other  hand,  if  the 
defendant  moves  to  dissolve  an  injunction  on  what  he  has  prepared 
as  his  verified  answer,  he  makes  it  an  affidavit  in  the  sense  of  the 
statute  for  all  the  purposes  of  his  motion,  and  he  cannot  deprive  the 
plaintiff  of  his  right  to  reply  by  way  of  affidavits  on  his  part.** 

167.  Motion  to  Dissolve  after  Answer. — ^A  motion  to  dissolve  an 
injunction  on  the  bill  and  answer  involves  the  sufficiency  of  the 


5.  Burlington,  etc.,  R.  Co.  v.  Dey, 
82  la.  312,  48  N.  W.  98,  31  A.  S.  R. 
477,  12  L.R.A.  436. 

4.  Yoong  V.  Grundy,  6  Cranch  51, 
3  U.  S.  (L.  ed.)  149;  Pocahontas  Coke 
Co.  v,  Powhatan  Coal,  etc.,  Co.,  60  W. 
Va.  508,  56  S.  E,  264,  116  A.  S.  B. 
901,  9  Ann-  Cas.  667, 10  LJl.A.(N.S.) 
268. 

6.  Note:  11  L.R.A.  577. 

6.  WilMns  V.  Hilton-Dodge  Lumber 


Co.,  95  S.  C.  248,  78  8.  E.  873,  Ann. 
Cas.  1915C  1190. 

7.  Ottawa  v.  Walker,  21  111.  605,  74 
Am.  Dec.  121. 

8.  Falkinborg  v.  Lacy,  35  CaL  52, 
95  Am.  Deo.  76  and  note. 

9.  Gossard  Co.  v.  Crosby,  132  la. 
155,  109  N.  W.  483,  6  L.E.A.(N.S,) 
1115. 

10.  FaUdnbaig  v.  Lacy,  35  Cal.  S2, 
95  Am.  Dec.  7  and  note. 
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equities  of  the  bill  to  justify  the  writs  in  the  first  instuMse.**  Also, 
on  the  hearing  of  the  motion,  all  objections  to  the  sufEiciency  of  the 
answer  will  be  considered  because  lie  motion  itself  is,  in  its  very 
nature,  founded  on  the  correctness  and  sufficiency  of  the  answer  in 
every  particular.**  However,  the  mere  filing  of  exceptions  to  portions 
of  an  answer,  not  in  response  to  a  bill  for  an  injunction,  is,  of  itself, 
no  objection  to  the  dissolution  of  the  injunction  on  motion,  when  the 
portion  of  the  answer  not  excepted  to  sufficiently  denies  the  grounds 
of  equity  on  which  the  injunction  was  granted ;  *•  and,  generally, 
in  the  absence  of  evidence  to  the  contrary,  statements  contained  in  a 
sworn  answer  may  be  taken  as  true,**  and,  if  the  answer  fully  denies 
all  the  circumstances  on  which  the  equity  of  the  bill  is  founded,  the 
injunction  will  be  dissolved.**  The  ground  of  this  practice  is  that 
the  court  gives  entire  credit  to  the  answer  and  that,  on  the  common 
rule  in  equity,  it  is  to  prevail  until  it  is  overcome  by  the  testimony 
of  witnesses  or  by  other  stringent  circumstances  in  connection  with 
the  testimony  of  a  witness.**  This  result,  however,  does  not  follow 
as  a  matter  of  course  but  rests  in  the  exercise  of  a  sound  judicial 
discretion,*'  it  being  for  the  court,  thus  acting,  to  determine  whether 
on  the  facts  disclosed  in  the  answer,  or,  as  it  is  technically  termed,  on 
the  equity  confessed,  the  injunction  shall  be  at  once  dissolved,  or 
whether  it  shall  be  continued  to  the  hearing.**  It  is  also  held  that 
on  a  motion  to  dissolve  an  injunction,  if  the  complainant  relies  on 
affidavits  annexed  to  the  bill,  the  defendant  may  introduce  evidence, 
the  rules  of  the  court  permitting,  to  rebut  the  affidavits  annexed 
to  the  plaintiff's  bill,  and  to  support  the  answer.** 

168.  Denial  by  Answer  of  Equity  of  Bill  EssentiaL — ^The  allega- 
tions of  an  answer,  on  a  motion  to  dissolve  an  injunction,  can  be 
regarded  only  so  far  as  they  are  responsive  to  the  bill,  and  where 
most  of  the  material  facts,  constituting  the  complainants'  equity,  have 
been  admitted,  or  at  least  not  denied,  and  his  equity  remains  in  sub- 

11.  Indian  River  Steamboat  Co.  ▼.  and  note ;  Indian  River  Steamboat  Co. 
East  Coast  Transp.  Co.,  28  Fla.  387,  v.  East  Coast  Transp.  Co.,  28  Fla.  387, 
10  So.  480,  29  A.  S.  R.  258  and  note.  10  So.  480,  29  A.  S.  R.  258  and  note; 

12.  Indian  River  Steamboat  Co.  v.  Gibson  v.  Tilton,  1  Bland  (Md.)  352, 
East  Coast  Transp.  Co.,  28  Fla.  387, 10  17  Am.  Dec.  306. 

So.  480,  29  A.  S.  R.  258  and  note;  Gib-  16.  Burnley  v.  Cook,  13  Tex.  686,  65 

son  V.  Tilton,  1  Bland  (Md.)  352,  17  Am.  Dec.  79. 

Am  Dec.  306  and  note.  17.  Indian  River  Steamboat  Co.  v. 

18.  Indian  River  Steamboat  Co.  v.  East  Coast  Transp.  Co.,  28  Fla.  387, 

East  Coast  Transp.  Co.,  28  Fla.  387,  10  So.  480,  29  A.  S.  R.  258  and  note; 

10  So.  480,  29  A.  S.  R.  258  and  note.  Barnes  v.  Ward,  45  N.  C.  93,  57  Am. 

14.  Hudson  v.  Barham,  101  Va.  63,  Deo.  590. 

43  S.  E.  189,  99  A.  S.  R.  849.  18.  Barnes  v.  Ward,  45  N.  C.  93,  57 

15.  Merced  Min.  Co.  v.  Fremont,  7  Am.  Dec.  590. 

CaL  317,  68  Am.  Dee.  262;  Allen  v.       19.  Brown  v.  Ha£E,  5  Paige  (N.  T.) 
Hawley,  6  Fla.  142,  63  Am.  Dec.  198  235,  28  Am.  Deo.  425. 
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stance  imuDpaiied,  the  motion  will  not  be  granted.**  Thus  an  injunc- 
tion will  not  be  dissolved,  where  fraud  is  charged  in  the  bill  on  which 
it  is  granted,  and  the  answer  of  the  defendant  is  not  full  and  satis- 
factory.^ But  when  the  issues  raised  on  a  motion  to  dissolve  are  all 
issues  of  law,  and  not  of  fact,  it  is  held  that  the  injunction  may  be 
dissolved,  although  the  facts  alleged  in  the  petition  have  not  been 
denied  by  answer."  And,  though  an  injunction  to  restrain  proceed- 
ings at  law  will,  as  a  general  rule,  be  dissolved  only  when  all  defend- 
ants fully  answer  the  equity  of  the  bill,  yet  a  qualification  of  the 
rule  has  been  recognized  to  the  effect  that  if  the  defendants  on  whom 
the  gravamen  of  the  charge  rests  answer  the  bill,  the  injunction  will 
be  dissolved.'  It  is  also  a  general  rule  that  when  the  equity  of  the 
bill  is  not  denied  by  the  answer,  but  a  new  equity  is  thereby  intro- 
duced to  repel  or  avoid  it,  the  injunction  will  not  be  dissolved,  but 
continued  to  the  hearing.*  Such  matter  is  not  regarded  as  a  denial 
of  the  complainant's  equity  and  will  not  be  considered  by  the  court, 
which  will  only  look  to  such  facts  of  the  answer  as  are  responsive 
to  the  bill ; '  and  everything  will  be  presumed  against  a  defendant 
in  respect  of  every  matter  to  which  he  could  answer  directly,  and  has 
not  done  so.*  It  is  also  held  that  the  answer  must  not  only  positively 
deny  the  material  facts  which  constitute  the  plaintiff's  title  to  equitable 
relief,  but  the  denial  must  be  grounded  on  personal  knowledge  of  the 
fact,  and  the  statement  must  be  at  least  credible,'  and  that  a  mere 
denial  on  information  and  belief  is  not  sufficient  to  authorize  a  dis- 
solution of  an  injunction,  which  is  sustained  by  the  allegations  in  the 
bill.8  Also,  if  the  petition  for  an  injunction  is  sworn  to  positively, 
the  denials  of  the  answer  must  be  equally  positive  to  warrant  a  dis- 
solution of  the  temporary  injunction  on  the  petition  and  answer 
alone.*    But  where  a  bill  calls  for  an  answer  under  oath,  and  the 

20.  Hardy  v.  Summers,  10  Gill  &  J.  Am.  Dec.  167;  Burnley  v.  Cook,  13 

(Md.)  316,  32  Am.  Dee.  167;  Hamil-  Tex.  586,  65  Am.  Dec.  79  and  note, 

ton  V.  Whitridge,  11  Md.  128,  69  Am.  6.  New    Decatur    v.    Scharfenberg, 

Dec.  184  and  note.  147  Ala.  367,  41  So.  1025, 119  A.  S.  R. 

1.  Scull  V.  Reeves,  3  N,  J.  Eq.  84,  29  81;  Yonge  v.  McCormick,  6  Fla.  368, 
Am.  Dec.  694.  63  Am.  Dec.  214  and  note;   Indian 

2.  Burlington,  etc.,  R.  Co.  v.  Dey,  82  River  Steamboat  Co.  v.  East  Coast 
la.  312,  48  N.  W.  98,  31  A.  S.  R.  477,  Transp.  Co.,  28  Fla.  387,  10  So.  480, 
12  L.R.A.  436.  29  A.  S.  R.  258  and  note. 

3.  Adams  v.  Hudson  County  Bank,  6.  Yonge  v.  McCormick,  6  Fla.  368, 
10  N.  J.  Eq.  535,  64  Am.  Dec.  469;  63  Am.  Dec.  214  and  note. 
Robinson  v.  Davis,  11  N.  J.  Eq.  302,  7.  Bnmley  v.  Cook,  13  Tex.  586,  65 
69  Am.  Dee.  591  and  note.  Am.  Dec  79. 

4.  Yonge  v.  McCormick,  6  Fla.  368,  8.  Attorney-General  v.  Cohoes  Co., 
63  Am.  Deo.  214  and  note;  Indian  6  Paige  (N.  Y.)  133,  29  Am.  Deo.  755 
River   Steamboat   Co.  v.   East   Coast  and  note. 

Transp.  Co.,  28  Fla.  387,  10  So.  480,       9.  Collins  v.  Stanley,  15  Wyo.  282, 
29  A,  S.  R.  258  and  note;  Hardy  v.  88  Pao.  620, 123  A  a  R.  1022. 
Summers,  10  GiU  &  J.  (Md.)  316,  32 
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defendant  so  answers  categoricsdly  every  averment,  ghdng  a  sem- 
blance of  equality,  the  injunction  is  rightly  diasolved.** 

169.  Effect  of  Dissolution. — ^There  is  no  inflexible  rule  as  to  the 
effect  of  the  dissolution  of  an  injunction  on  subsequent  litigation  be- 
tween the  parties.  Ordinarily,  however,  dissolution  of  a  provisional 
injunction  before  final  disposition  of  the  cause  is  presumptively  not 
an  adjudication  on  the  merits,  and  is  not  conclusive  of  any  question 
affecting  the  merits  in  subsequent  proceedings  in  the  suit  or  another 
suit  involving  the  same  cause  of  action,  unless  it  appears  that  the  court 
founded  the  order  of  dissolution  on  the  decision  of  such  a  question.** 
Therefore,  where  a  decree  simply  dissolves  an  injunction,  and  does  not 
otherwise  dispose  of  the  case,  it  is  not  regarded  as  final.*'  And  where 
a  bill  in  equity  prays  for  other  relief  besides  an  injunction,  it  is  error, 
when  dissolving  tjie  temporary  injunction  on  motion,  to  also  dismiss 
the  bill,  when  it  states  a  case  which  would,  if  proved  on  the  final  hear- 
ing, entitle  the  complainant  to  the  other  relief  prayed  for,*"  since 
the  dissolution  of  the  injunction  does  not  deprive  the  complainant 
of  the  right  to  any  other  and  further  proceedings  which  may  be 
necessary  to  obtain  a  final  determination  on  the  merits.**  But  where 
the  bill,  on  its  face,  discloses  no  equity  there  is  held  to  be  no  reason 
for  retaining  it  on  dissolving  any  injunction,*'  and  where  no  other 
relief  is  sought  by  the  bill  a  decree  dissolving  an  injunction  is  final,** 
as  is  also  the  case,  where  the  dissolution  is  on  the  merits,  the  court 
having  definitely  passed  on  all  the  essential  points  at  issue  between 
the  parties.**  In  this  connection  it  is  held  that  as  an  appeal  will 
lie  from  an  order  of  court  dissolving  a  prohibitory  injunction  against 
a  disturbance  of  possession  of  immovable  property,  even  though  a 
bond  be  required  to  protect  the  plaintiff  in  the  writ,  a  fortiori  will 
it  lie  when  such  injunction  is,  in  effect,  dissolved,  6md  the  status  which 
it  was  intended  to  preserve  is  disturbed  by  the  illegal  act  of  the  defend- 
ant, and  the  court  by  which  it  was  issued  denies  plaintiff's  applica- 
tion for  a  mandatory  injvmction  to  compel  defendant  to  restore  the 
status  as  it  existed  before  the  disturbance.*'  And  it  is  also  decided 
that  on  an  application  for  a  mandamus  to  compel  a  judge  to  grant  a 
suspensive  appeal  from  an  order  dissolving  an  injunction  bond, — such 

10.  Morrison  v.  Coleman,  87  Ala.  16.  Gardt  v.  Brown,  113  111.  476,  55 
665,  6  So.  374,  5  L.B.A,  384.  Am.  Rep.  434, 

11.  Roller  V.  Murray,  71  W.  Va.  161,  16.  Gallaher  v.  Monndsville,  34  W. 
76  S.  E.  172,  Ann.  Cas.  1914B  1139,  Va.  730, 12  S.  E.  859,  26  A.  S.  R.  942. 
LJI.A.1915F  984.  Note:  60  Am.  Dec.  433. 

12.  Note:  60  Am.  Dec.  433.  17.  Gallaher  y.  Monndsvifle,  34  W. 

13.  Indian  River  Steamboat  Co.  v.  Va.  730, 12  S.  E.  859,  26  A  S.  R.  942. 
East  Coast  Transp.  Co.,  28  Fla.  387,  18.  Vieksbuig,  etc.,  R.  Co.  v.  Web- 
10  So.  480,  29  A.  S.  R.  258  and  note,  ster  Sand,  etc.,  Co.,  132  La.  1051,  62 

Not?:  11  L.R.A.  578.  So.  140,  47  L.RA.(N.S.)  1165. 

14.  Note:  11  L.RA..  57& 
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order  being  an  interlocutory  judgment  which  may  cause  an  irrepar- 
able injury, — the  relator  is  entitled  to  the  suspensive  appeal  when  it 
appears  that  the  act  which  is  prohibited  by  tiie  injtmction  and  un- 
fettered by  the  dissolution  is  such  as  may  cause  irreparable  injury 
to  the  applicant** 

XVI.  Violation  of  Order  and  Contempt 

170.  General  Principles. — ^It  will  be  presumed  that  the  party 
against  whom  an  injunction  is  granted  will  obey  it  as  long  as  it  con- 
tinues in  force.**  On  proceeding  for  contempt  in  violating  such 
an  order  the  only  legitimate  inquiry  is  whether  the  court  granting 
the  injunction  had  jurisdiction  of  the  parties  and  of  the  subject 
matter,  and  the  question  whether  the  order  was  erroneous  will  not 
be  considered.  If  it  had  the  jurisdiction  required,-  the  fact  that  its 
power  was  erroneously  exercised  does  not  render  the  injunction  void, 
but  only  voidable  on  proper  appUcation;  and,  until  set  aside  or 
revoked,  it  is  entitled  to  implicit  obedience.*  On  the  other  hand, 
where  a  court  acts  without  jurisdiction  its  judgments  and  orders  are 
void,  and  an  adjudication  tiiat  a  defendant  is  guilty  of  a  contempt 
in  disregarding  an  injunction  thus  issued  is  likewise  void,  as  a  party 
is  not  bound  to  obey  such  a  decree  and  the  court  making  it  has  no 
power  to  pimish  a  disobedience  thereof.*  The  general  rule  is  that 
one  who  violates  such  an  order,  issued  by  a  court  having  jurisdiction 
in  the  matter,  is  guilty  of  a  contempt  for  which  he  may  be  punished 
by  the  tribunal  issuing  it,*  and  summary  punishment  therefor  is 
not  prohibited  by  the  constitutional  right  to  trial  by  jury.*  And  the 
punishment  for  a  contempt  is  held  not  to  bar  a  criminal  prosecution 
for  the  act  which  constitutes  the  contempt,  the  accused  not  being 
thereby  placed  twice  in  jeopardy;*  nor  is  it  material,  so  f sir  as  a 
justification  is  concerned,  with  what  view  persons  were  impelled 

19.  Packette  v.  Jndge,  39  La.  Ann.  U.  S.  (L.  ed.)  671;  BufEandeau  v.  Ed- 
901,  2  So.  801,  4  A.  S.  R.  242.  mondson,  17   Cal.  436,  79   Am.  Dec. 

20.  Ex  parte  AlUson,  48  Tex.  Crim.  139;  Sere  v.  Annitage,  9  Mart.  0.  S. 
634,  90  S.  W.  492,  13  Ann.  Cas.  684,  (La.)  394,  13  Am.  Dec.  311  and  note; 
3  L.R.A.(N.S.)  622.  Quackenbnsh  v.  Van  Riper,  3  N.  J. 

1.  Buffandeau  v.  Edmondson,  17  Eq.  350,  29  Am.  Dec.  716;  Webster  v. 
Cal.  436,  79  Am.  Dec.  139;  State  v.  Douglas  County,  102  Wis.  181,  77  N. 
Superior  Court,  105  Wis.  651,  81  N.  W.  885,  78  N.  W.  451,  72  A.  S.  R. 
W.  1046,  48  LJI.A.  819.  And  see  870  and  note ;  State  v.  Superior  Court, 
Contempt,  voL  6,  p.  505.  105  Wis.  651, 81  N.  W.  1046, 48  L.R.A. 

2.  In  re  Sawyer,  124  U.  S.  200,  8  819.  And  see  Contempt,  voL  6,  p.  502 
S.  Ct.  482,  31  U.  S.  (L.  ed.)  402;  Sav-  et  seq. 

age  V.   Sternberg,  19  Wash.  679,  54       4.  Bien  ▼.  Robinson,  208  U.  S.  423, 

Pac.  611,  67  A.  S.  R.  751.    And  see  28  S.  Ct.  379,  52  U.  S.  (L.  ed.)  656. 
Contempt,  voL  6,  p.  505.  Note:  122  A.  S.  R.  659. 

3.  Eureka  Lake,  etc.,  Co.  v.  Superior      And  see  Contempt,  vol.  6,  p.  522. 
Court,  116  U.  S.  410,  6  S.  Ct.  429,  29       5.  Note:  122  A.  8.  R.  659. 
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Where  a  contempt  is  shown,*  or  whether  they  acted  in  good  faith,'  or 
under  the  advice  of  counsel  or  in  ignorance  of  the  law.*  But  as  a 
final  decree  dissolves  a  preliminary  injunction  which  is  ancillary 
to  the  main  case  unless  the  same  is  specially  continued  by  the  decree, 
it  is  held  that  thereafter  a  litigant  cannot  be  punished  as  for  a  civil 
contempt  for  violation  of  the  preliminary  injunction  prior  to  its 
dissolution.*  And  unless  the  terms  of  an  injunction  prohibit  such 
action,  a  party  will  not  be  regarded  as  violating  the  order  where  his 
purpose  is  merely  to  protect  the  property,  referred  to  in  the  injunction, 
from  injury  or  destruction  by  the  elements  or  other  cause.**  In 
some  jurisdictions  the  wilful  disobedience  of  any  process  or  order  law- 
fully issued  or  made  by  a  court  having  jurisdiction  of  the  parties 
and  subject  matter  is  made  by  statute  a  criminal  contempt.**  In 
this  connection  it  has  also  been  held  that  whether  a  defendant  in 
injunction  who  violates  the  same  should  be  punished  for  the  contempt 
shown  the  court  concerns  the  court  in  the  matter  of  the  maintenance 
of  its  dignity  and  authority;  but  whether,  by  coercive  or  punitory 
measures,  such  defendant  should  be  compelled  to  obey  the  writ 
issued  by  a  competent  court  for  the  preservation  of  a  civil  right 
asserted  by  the  plaintiff,  concerns  the  plaintiff,  and  the  action  of  the 
trial  court  on  that  question  may  be  subject  to  review  on  appeal.*' 
Where,  however,  a  court  has  full  juris^ction  in  the  premises,  its 
finding  of  the  fact  of  disobedience  is  not  open  to  review  by  means 
of  habeas  corpus.**  And  the  provision  of  the  United  States  Revised 
Statutes  as  to  punishment  for  contempt,  in  the  discretion  of  the 
court,  does  not  make  the  action  of  the  court  below,  in  imposing  fines 
for  the  violation  of  a  preliminary  injunction,  such  a  matter  of  dis- 
cretion as  to  prevent  this  court  from  reviewing  ita  orders  imposing 
such  fines.** 

171.  Notice  or  Knowledge  of  Order. — Although  it  is  true  that,  regu- 
larly an  injunction  should  be  actually  served  on  the  defendant  as 
the  most  certain  and  sure  way  of  notifying  him  of  its  contents,  yet 
this  is  not  absolutely  essential,  for,  if  he  is  otherwise  informed  of  its 
issuance,  he  may  be  bound  thereby  as  if  it  had  been  actually  served 
and  he  may  be  punished  for  a  violation  of  its  provisions.**    Lord 

6.  Quackenbnsh  ▼.  Van  Riper,  3  N.  Wis.  651,  81  N.  W.  1046,  48  L.R.A. 
J.  Eq.  350,  29  Am.  Dec  716.  819. 

7.  Webster  v.  Douglas  County,  102  12.  Vieksbuig,  etc.,'  R.  Co.  v.  Web- 
Wis.  181,  77  N.  W.  885,  78  N.  W.  451,  ster  Sand,  etc.,  Co.,  132  La.  1051,  62 
72  A.  S.  E.  870  and  note.  So.  140,  47  L.R.A.(N.S.)  1155. 

8.  See  Contempt,  vol.  6,  p.  503.  13.  In  re  Debs,  158  T).  S.  564,  15 
«.  Canavan  v.  Canavan,  18  N.  M.  S.  Ct.  900,  39  U.  S.  (L.  ed.)  1092.    See 

640,  139  Pao.  154,  Ann.  Cas.  1915D  also  Contbmpt,  vol.  6,  p.  540;  Habeas 

1007  and  note,  51  L.R.A.(N.S.)  972.  CowDS,  vol.  13,  p.  1211. 

10.  Behrens  v.  McEenzie,  23  la.  333,  14.  Worden  v.  Searls,  121  U.  S.  14, 
92  Am.  Dec  428.  7  S.  Ct.  814,  30  U.  B.  (L.  ed.)  853. 

11.  State   T.    Superior   Court,    105      15.  In  re  Lemmon,  166  U.  S.  548, 17 
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Hardwicke  accorded  recognition  to  this  doctrine  as  early  as  1747, 
by  remarking  that  otherwise  in  such  a  case  it  would  be  extremely 
easy  to  elude  decrees,  some  of  which  in  theiz  nature  require  a  con- 
siderable length  of  time  before  they  can  be  completely  drawn  up. 
And  this  principle  was  subsequently  adopted  and  followed  both  in 
England  and  the  United  States,**  in  some  cases  being  even  extended 
so  as  to  bind  third  persons  with  notice  or  knowledge  of  the  terms 
of  an  injunction.*'  So  a  party  is  held  to  be  bound  by  an  injunction 
from  the  time  he  has  notice  of  its  issuance,  or,  if  there  is  no  unneces- 
sary delay  in  issuing  it,  from  the  time  the  order  granting  it  is  made, 
as,  otherwise,  an  unscrupulous  person  might  elude  the  justice  of  the 
court,  in  many  cases,  by  doing  the  very  thing  enjoined,  or  intended 
to  be  enjoined,  in  anticipation  of  the  service  of  the  writ.**  Therefore 
an  act  done  in  violation  of  injunction,  being  unlawful,  is  to  be  deemed 
ineffectual  and  unavailable  as  to  the  purpose  intended  as  though  it 
had  not  been  done,  or  if  that  is  impossible  because  of  the  intervention 
of  the  rights  of  innocent  third  parties,  the  defendant  is  liable  to 
make  indemnity."  It  has,  however,  been  held  that  transfers  of 
property,  made  to  third  persons  having  no  notice  of  the  order  and 
acting  in  good  faith  as  innocent  purchasers  for  value  although  made 
in  violation  of  a  restraining  order,  are  not  void  nor  voidable  because 
made  in  disregard  of  such  order.** 

XVII.  Bond  ob  Undertaking 

172.  Power  to  Require. — ^The  power  of  the  court  to  impose  terms 
and  conditions,  including  the  giving  of  a  bond,  in  connection  with 
the  issuance  of  an  injunction,  is  one  which  is  generally  recognized.* 
However,  a  bond  is  not  required  in  all  cases  and  whetiier  one  must 
be  given  is,  aside  from  any  statutory  provision  necessitating  it,  a 
matter  for  the  court  to  determine  in  the  exercise  of  its  discretion,' 
as  is  also  the  question  of  its  terms  and  conditions  and  its  general  suffi- 
ciency.* Therefore  the  court  may  allow  an  injunction  without  a 
bond  to  prevent  the  use  of  property  in  violation  of  a  statute  and  such 

S.  Ct.  658,  41  U.  S.   (L.  ed.)  1110;  l.Swan  (Tenn.)  1,  55  Am.  Doc.  718. 

Farnsworth  v.  Fowler,  1  Swan  (Tenn.)  See  Lis  Pkitdkks,  as  to  transfer  under 

1,  55  Am.  Dec.  718  and  note.    And  see  such  circumstances. 

Contempt,  vol.  6,'  p.  504.  1.  See  supra,  par.  26  as  to  the  pow- 

16.  Note:  55  Am.  Dec.  722.  er  of  the  cooit  to  impose  terms  and 

17.  See  Contempt,  vol.  6,  p.  504.  conditions. 

18.  Farnsworth  v.  Fowler,  1  Swan  2.  Bein  v.  Heath,  12  How.  168,  13 
(Tenn.)  1,  55  Am.  Dec.  718  and  note.  U.  S.  (L.  ed.)  939;  White  v.  David- 

19.  Farnsworth  v.  Fowler,  1  Swan  son,  8  Md.  169,  63  Am.  Dec.  699. 
(Tenn.)  1,  55  Am.  Dec.  718.  Note:  21  A.  S.  R.  149. 

20.  Southard  v.  Latham,  18  N.  M.       3.  Wilson  v.  Eagleson,  9  Idaho  17, 
503,  138  Pac.  205,  60  L.R.A.(N.S.)    71  Pac.  613, 108  A.  S.  E.  110. 

871  and  note;  Farnsworth  t.  Fowler, 
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procedure  is  not  objectionable  as  deriving  the  owna  of  his  pn^- 
erty  without  due  process  of  law>  And,  since  as  a  condition  of  grant- 
ing an  injunction  to  stay  proceedings  at  law,  the  court  may  require 
the  plaintiff  to  enter  into  an  undertaking  as  to  damages  in  the  event 
of  the  injunction  proving  to  have  been  wrongly  granted,  it  would 
seem  to  follow  that  the  court  has  the  power  to  mitigate  the  terms 
imposed,  or  to  relieve  from  them  altogether.'  Where  an  injunction 
is  sought  in  a  federal  court,  the  federal  laws  and  the  accepted  equity 
practice  of  those  courts,  control,  and  a  bond  may  or  may  not  bie 
required  according  as  the  court  deems  it  advisable  in  conformity 
thereto,  having  regard  to  the  principles  of  equity.*  If  this  power 
is  conferred  by  statute,  the  courts  will  not  endeavor,  by  a  strained 
and  unwarranted  interpretation,  to  extend  the  application  of  the 
enactment  beyond  its  plain  meaning.  This  statute  authorizing  the 
court,  where  an  injunction  is  sought,  to  refuse  an  injunction  and 
require  the  defendant  to  give  bond  to  pay  the  plaintiff  all  deunagee 
that  may  be  recovered  on  account  of  the  continuance  of  the  condi- 
tion complained  of,  does  not  apply  to  final  hearings,  but  only  pre- 
scribes a  mode  of  procedure  as  to  interlocutory  or  restraining  orders; 
it  confers  no  power  on  a  court  to  perpetuate  a  nuisance  upon  the 
giving  of  bond  to  pay  damages.' 

173.  Compliance  with  Terms  of  Order  for  Bead  Essential. — If  a 
bond  is  required  in  connection  with  the  granting  of  an  injunction, 
whether  by  statute  or  by  the  terms  of  the  order  made  by  the  court, 
it  is  essential  to  the  validity  of  the  injunction  that  it  be  furnished,' 
and  it  is  also  held  that  it  must  be  a  legal  one  in  the  first  instance.' 
Therefore,  when  a  bond  is  required  by  law,  as  in  the  case  of  restrain- 
ing proceedings  at  law,  the  injunction  is  held  to  be  inoperative,  unless 
a  bond  is  given  by  the  parties  who  obtain  it.**  It  is  also  necessary 
that,  in  giving  the  bond,  there  should  be  a  compliance  with  the  re- 
quirem^ts  imposed  by  the  court  as  to  the  amount,  terms  and  form. 
Thus  if  an  order  requires  a  bond  to  be  given  in  favor  of  each  of  the 
defendants  the  obligation  is  not  satisfied  by  a  bond  in  favor  of  the 
defendants  jointly.** 

174.  Condition  of  Undertaking. — ^The  form  of  the  condition  of  the 
bond  is  by  no  means  uniform,  and  frequently  varies,  according  to 

4.  State  V.  Roby,  142  Ind.  168,  41  8.  In  re  Sharp,  87  Kan.  504,  124 
N.  E.  145,  51  A.  S.  R.  174,  33  L.RA.  .Pac.  532,  Ann.  Cas.  1913E  460;  Lu- 
213,  chini  v.  Police  Jury,  126  La.  972,  53 

6.  Russell  ▼.  Parley,  105  U.  S.  433,  So.  68,  21  Ann.  Cas.  59. 
'l&  U.  S.  (L.  ed.)  1060.  9.  Luchini  v.  Police  Jury,  126  La. 

6.  Bein  v.  Heath,  12  How.  168,  13  972,  53  So.  68,  21  Ann.  Cas.  59. 

U.  S.  (L.  ed.)  939.  10.  Davis  v.  Dixon,  1  How.  (Hiss.) 

7.  American   Smeliingr,  etc,  Co.  v.  64,  26  Am.  Dec.  695. 

Godfrey,  158  Fed.  225,  80  C.  C.  A.  11.  Speyrer  v.  Miller,  108  La.  204, 
139.  14  Anir.  Cas.  8.  32  So.  524,  61  L.R.A.  781. 
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the  circumstanoes  of  the  caae,  but  the  pivotal  idea  remains  the  same. 
The  purpose  in  all  cases  is  to  protect  the  defendant  against  loss  or 
damage  by  reason  of  the  injunction,  if  the  court  should  finally  decide 
that  the  plaintifiF  was  not  entitled  thereto.**  The  condition  may,  and 
in  some  cases  it  is  said  that  it  should  be  dictated  by  the  court,**  aa 
where  it  is  provided  by  statute  that  the  injunction  shall  not  take  effect 
until  a  bond  is  given  with  such  condition  "as  to  the  court  shall  seem 
just  and  proper  in  the  case."  Ordinarily,  however,  even  under  such 
a  provision,  the  practice  is  to  direct  a  bond  to  be  executed  according 
to  law,  except  where  the  peculiar  nature  of  the  case  calls  for  a  special 
condition,  in  which  case  it  is  prescribed  by  the  order.**  The  bond  is 
generally  conditioned  to  pay  the  defendant  such  damages  as  he  may 
sustain  by  reason  of  the  issuance  of  the  writ,  in  case  the  complain- 
ant was  not  entitled  to  such  relief.*'  An  illustration  of  this  occurs 
where  a  preliminary  mandatory  injunction  is  issued  requiring  the 
removal  of  a  building  in  which  case  it  is  appropriate  to  require  a 
bond  conditioned  to  pay  the  defendant  such  damages  as  he  may  sus- 
tain if  it  is  ascertained  the  complainant  was  not  entitled  to  the  writ.** 
If  the  court  prescribes'  the  condition  of  the  bond  there  should  be 
a  compliance  therewith.  Thus  it  has  been  held  that  a  proper  con- 
dition is  "to  answer  all  damages  which  the  defendant  may  sustain 
in  consequence  of  the  injunction  being  granted."  And  where  such 
a  condition  was  prescribed  and  the  bond  as  given  was  conditioned 
that  the  principd  and  sureties  "would  pay  to  the  plaintiff,  in  the 
case  of  seizure  and  sale,  all  such  damages  as  he  may  recover  against 
us,  in  case  it  should  be  decided  that  the  said  injunction  was  wrong- 
fully obtained,"  it  was  held  to  be  irregular.*'  Where,  however,  a 
bond  is  conditioned  to  pay  all  damages  occasioned  by  wrongfully 
suing  out  an  injunction,  it  is  held  to  conform  to  an  order  for  a  bond 
to  save  the  defendant  harmless  from  such  injunction.** 

175.  Accrual  of  Right  of  Action. — ^Although  there  is  authority  to 
the  contrary,**  a  majority  of  the  courts  have  taken  the  view  that,  in 
the  absence  of  statutes  controlling  the  question,  the  right  of  the  defend- 
ant in  an  injunction  suit  to  bring  an  action  on  the  bond  given  to 
procure  a  temporary  injunction,  or  to  have  damages  assessed  thereon, 

12.  Note:  13  LJt.A.  311.  S.  R.  541. 

13.  Stevenson  v.  Miller,  2  litt.  17.  Bein  ▼.  Heath,  12  How.  168,  13 
(Ky.)  306,  13  Am.  Dec.  271.  U.  S.  (L.  ed.)  939. 

14.  Columbia  Amusement  Co.  v.  18.  Meyers  v.  Block,  120  U.  S.  206, 
Pine  Beach  Inv.  Co.,  109  Va.  325,  63  7  S.  a.  525,  30  U.  S.  (L.  ed.)  642. 

S.  E.  1002, 16  Ann.  Cas.  1120.  19.  Jesse  French  Piano,  etc.,  Co.  ▼. 

15.  Pennsylvania  R.  Co.  v.  KeUey,  Porter,  134  Ala.  302,  32  So.  678,  92 
77  N.  J.  Eq.  129,  75  AtL  758,  140  A  A.  S.  R.  31;  ShacUeford  v.  Bennett, 
S.  R.  54L  237  Dl.  523,  86  N.  E.  1073,  16  Ann. 

16.  Pennsylvania  R.  Co.  v.  Kelley,  Caa.  719  and  note. 
77  N.  J.  Eq.  129,  75  AU.  758,  140  A. 
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does  not  accrue  on  the  dissolution  of  the  injunction,  but  only  when 
the  case  has  been  disposed  of  by  an  adjudication  finally  determining 
that  the  complainant  is  not  entitled  to  the  injunction.**  And,  though 
it  is  a  rule  that  the  voluntary  dismissal  by  the  plaintiff  of  an  action 
in  which  he  has  obtained  a  temporary  injunction  or  restraining  order 
is  such  a  breach  of  the  injunction  bond  as  gives  the  defendant  a  right 
of  action  thereon,  it  does  not  apply  to  a  dismissal  by  amicable  and 
voluntary  agreement  of  the  parties,  as  the  principle  that  a  voluntary 
dismissal  is  a  confession  that  there  was  no  right  to  the  injunction 
is  not  applicable  in  the  latter  case.^  Such  a  requirement  is  said  to 
be  based  on  just  and  sound  principles  of  law.  The  givers  of  the 
bond  only  agree  that  it  shall  become  liable  for  damages  in  the  event 
the  person  suing  out  the  injunction  shall  wrongfully  do  so.  Until 
there  has  been  a  final  determination  of  the  suit  in  which  the  bond 
is  given,  it  cannot  be  definitely  ascertained  as  to  whether  or  not  there 
is,  or  will  be,  any  liability  on  the  bond.*  Of  course  if  there  was  a 
reservation  of  a  right  of  action  for  any  damages  caused  by  the  injunc- 
tion and  the  stipulation  is  made  the  basis  of  an  order  of  the  court, 
which  had  the  necessary  effect  to.  dismiss  from  the  cause  all  the 
grounds  on  which  the  rightfulness  of  the  injunction  could  have  been 
asserted,  a  different  situation  is  presented,  there  being  a  final  decision 
within  the  meaning  of  the  bond.*  It  is  also  held  that  where,  in 
pursuance  of  an  agreement  to  submit  the  issues  of  law  and  fact  to 
arbitrators  in  no  way  subject  to  the  approval  of  the  court,  an  award 
is  made  that  the  plaintiff  is  not  entitled  to  the  relief  asked  in  his 
petition  and  that  he  dismiss  the  action,  which  is  afterward  done  by 
consent  of  the  parties  and  the  injunction  dissolved, — such  award 
is  not  a  judicial  determination  that  the  injunction  ought  not  to  have 
been  granted,  and  will  not  support  an  action  on  the  undertaldng; 
nor  will  such  dismissal  by  consent  estop  the  defendants  from  making 
such  defense;  nor  in  such  a  case,  it  is  held,  is  there  any  right  of 
action  on  the  bond  by  reason  of  a  provision  that  the  agreement  for 
submission  to  arbitration  provides  that  its  execution  shall  not  impair 
the  hability  of  the  obligors,  as  such  a  provision  cannot  impair  their 
rights  to  insist  on  a  compliance  with  its  terms.*    It  seems  also  that 

20.  Vicksbnig    Waterworks    Co.    v.       2.  Vicksborg    Waterworks    Co.    ▼. 
^icksbuig,  99  Miss.  132,  54  So.  852,   Vicksburg,  99  Miss.  132,  54  Bo.  852, 
Ann.  Cas.  1913D  917,  33  LJl.A.(N.S.)   Ann.  Cas.  1913D  917,  33  LJB.A.(N.S.)  , 
844  uid  note  844. 

Note:  15  Ann.  Cas.  721.  S.  Tulloek  v.  Mnlvane,  184  U.   S. 

1.  St.  Joseph,  ete.,  Power  Co.  v.  497,  22  S.  Ct  372,  46  U.  8.  (L.  ed.) 
Qiaham,  165  Ind.  16,  74  N.  E.  498,  6  657. 

Ann  Cas.  399  and  note.    See  general-      4.  Colnmbns,  etc.,  B.  Co.  v.  Bnrke, 
ly,  DisuissAii,  DisooNTimTANCK  AND  54  Ohio  St  08»  43  N.  E.  282,  32  LJl jL 
Nonsuit,  toL  9,  p.  211  et  seq.,  as  to  329. 
dismissal  by  agreement 
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the  question  whether  such  a  dismissal  constitatee  an  adjudication 
may  be  controlled  by  statute.' 

176.  Who  May  Sue  on  Bond. — ^In  detenmning  the  right  of  a  party 
to  sue  on  a  bond,  that  is  whether  he  may  sue  as  one  entitled  to  the 
benefit  secured  by  the  bond,  a  strict  adherence  to  the  exact  letter  o! 
the  instrument  will  not  in  all  cases  be  favored.  Thus  an  undertaking 
accompanying  a  temporary  restraining  order  directed  against  "the 
defendants  and  each  of  them"  inures  to  the  benefit  of  all  the  defend- 
ants who  were  included  in  that  order,  although  the  undertaking  is 
expressed  to  be  one  "to  make  good  to  the  defendant  all  damages  by 
him  suffered,"  where  it  was  exacted  by  the  court,  was  offered  by  the 
complainant  at  a  time  when  none  of  the  defendants  knew  of  the 
pendency  of  the  suit,  and  shows  in  its  title  that  there  was  more  than 
one  defendant.'  But  in  general,  when  a  bond  which  has  been  given 
to  secure  an  injunction  is  conditioned  to  be  payable  to  the  defendant 
or  defendants  in  the  injunction  suit,  one  who  is  not  a  party  to  the 
suit  or  to  the  bond  may  not  maintain  an  action  thereon.  The  rule, 
however,  is  said  to  be  otherwise  when  the  bond  is  conditioned  to  pay 
aU  damages  occasioned  by  the  granting  of  the  injunction,'  or  where 
it  is  conditioned  to  pay  or  cause  to  be  paid  all  damages  and  costs 
which  any  person  may  sustain  by  the  suing  out  of  the  injunction, 
if  the  same  is  dissolved.  But  where  a  person  not  named  as  an  obligee 
sues  on  an  injunction  bond  he  must  allege  facts  showing  that  he  has 
been  damaged  by  the  issuance  of  the  injunction.  Allegations  of  a 
breach  of  the  condition  of  the  bond  and  of  the  dissolution  of  the 
injimction  are  not  of  themselves  sufficient  to  make  out  a  case  for 
nominal  damages  even.  And  a  person  who  voluntarily  obeys  an 
injunction  which  is  not  binding  on  him  cannot  sue  on  the  injunction 
bond  on  the  dissolution  of  the  injunction.*  In  the  case  of  names  of 
officials  of  a  city  being  inserted  as  obligees  in  a  bond  given  in  a  suit 
against  the  city  for  an  injunction,  any  rights  under  such  bond  do 
not  accrue  to  such  officers  as  individuals,  but  as  officers  of  the  munic- 
ipality.* It  has  been. held,  however,  that  a  bond  in  an  injunction 
suit  to  restrain  a  prosecuting  attorney  from  proceeding  with  a  crim- 
inal prosecution  may  properly  run  to  him  individually,  and  he  may 
maintain  an  action  thereon  as  an  individual.*" 

177.  Liability. — It  is  against  the  well  established  rule  of  the  chan- 
cery court  to  extend  the  liability  of  a  surety,  by  any  equitable  con- 

5.  Fort    Madison    St.    B.    Co.    v.  Ala.  574,  42  So.  33,  6  Ann.  Cas.  902 
Hughes,  137  la.  122, 114  N.  W.  10, 14  and  note. 

LJl.A.(N.S.)  448.  9.  Hyatt    v.    Washington,    20    Ind. 

6.  Hntchins  v.  Mnnn,  209  U.  S.  246,  App.  148,  50  N.  E.  402,  67  A.  S.  E. 
28  S.  Ct.  504,  52  U.  S.  (L.  ed.)  776.  248. 

7.  Note:  6  Ann.  Cas.  904.  10.  Littleton  v.  Burgess,  16  Wyo. 

8.  Marcngo  County  v.  Mathin,  144  58,  91  Pac.  83^,  16  L.R.A.(N.S.)  49. 
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straction,  beyond  the  terms  of  hia  contract,**  and  in  a  proceeding 
on  the  bond  the  liability  of  the  prideipal  cannot  be  extended  beyond 
that  of  the  surety.**  The  liability  of  the  principal  and  sureties  is 
the  same  and  no  action  on  it  will  lie  against  the  principal  where  it 
would  not  lie  against  the  sureties.**  Thus  if  an  injunction  bond  is 
conditioned  only  to  pay  damages  and  costs  occasioned  by  the  vexa- 
tious suing  out  of  the  writ,  there  can  be  no  recovery  at  all  without 
proof  that  the  injunction  was  sued  out  vexatiously.**  But  although 
a  surety  cannot  be  held  beyond  the  terms  or  legal  effect  of  bis  engage- 
ment, if,  from  the  nature  of  the  case,  the  subject  of  guaranty  is  & 
past  transaction  in  whole  or  in  part,  and  the  language  of  the  engage- 
ment, taken  in  its  natural  sense  or  legal  effect  is  broad  enough  to 
cover  it,  such  language  may  properly  be  so  construed,*'  and,  in 
general,  where  a  bond  has  been  executed  and  the  injunction  obtained 
and  acted  on,  an  obligor  is  estopped  to  deny  liability.**  Where  a 
bond  is  given  in  a  federal  court  of  equity  on  the  granting  of  an 
injunction,  it  is  to  be  construed  with  reference  to  the  rules  of  law 
applicable  to  such  bonds  in  that  court  in  determining  the  liability 
of  the  obligors.*'  And  in  the  case  of  a  statutory  restraining  order 
which  though  a  species  of  temporary  injunction,  is  authorized  only 
until  a  pending  motion  for  a  temporary  injunction  can  be  heard  and 
decided,  an  undertaking  given  in  connection  with  such  Em  order 
to  be  in  force  "until  further  order,  to  be  made,  if  at  all,  after  a  hear- 
ing," liability  thereon  ceases  when  a  new  and  permanent  injunction 
is  granted.**  In  the  case,  however,  of  a  surety  on  an  injunction  bond 
given  in  a  suit  brought  to  restrain  the  enforcement  of  a  judgment  it 
is  held  that  he  is  not  released  from  liability  thereon  by  the  discharge 
of  his  principal  in  bankruptcy.**  In  equity,  the  liability  of  the 
obligors  in  such  a  bond  is  the  same  as  in  law,  and  the  proceeds  will 
be  distributed  according  to  the  equities  of  all  the  parties  in  interest.** 
178.  Matters  of  Defense  Generally.— The  validity  of  the  bond  is 
not  affected  by  reason  of  any  mere  infoimalitj'  in  the  order  in  pur- 

11.  Bein  y.  Heath,  12  How.  168,  13  Pine  Beach  Inv.  Corp.,  109  Va.  325,  63 

U.  S.  (L.  ed.)  939;  Carter  v.  Mulrein,  S.  E.  1002, 16  Ann.  Cas.  1120. 

82  Cal.  167,  22  Pac.  1086,  16  A.  S.  R.  17.  Tullock  v.  Mulvane,  184  U.  S. 

99  and  note.  497,  22  S.  Ct  372,  46  U.  S.  (L.  ed.) 

18.  Bein  ▼.  Heath,  12  How.  168,  13  657. 

U.  S.  (L.  ed.)  939;  Columbia,  etc.,  R.  18.  Houghton  v.  Meyer,  208  U.  S. 

Co.  V.  Burke,  64  Ohio  St.  98,  43  N.  B.  149,  28  S.  Ct  234,  52  U.  S.  (L.  ed.) 

282,  32  L.R.A.  329.  432. 

13.  Columbia,  etc.,  R.  Co.  v.  Burke,  19.  Stull  ▼.  Beddeo,  78  Neb.  114, 
64  Ohio  St.  98,  43  N.  E.  282,  32  L.R.A.  119,  110  N.  W.  861,  U2  N.  W.  316, 
329.  16  Ann.  Caa.  950, 14  L.RJl.(N.S.)  507 

14.  Note:  16  LJl.A.(N.S.)  76.  and  note. 

15.  Meyen  v.  Block,  120  U.  S.  206,  20.  Oelriehs  ▼.  Spain,  15  WaU.  211, 
7  S.  Ct.  525,  30  U.  8.  (L.  ed.)  642.  21  TJ.  8.  (L.  ed.)  43. 

16.  Columbia    Amuaemeat     Co.    v. 
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suance  of  which  it  was  given,  and  a  party  is  therefore  estopped  to 
deny  liability  on  such  a  ground.^  And,  as  it  is  not  necessary  in 
an  injunction  bond,  given  to  restrain  the  enforcement  of  a  judgment, 
to  recite  in  what  court  the  judgment  was  obtained,  in  an  action  to 
enforce  the  bond,  the  defendants  are  estopped  to  deny  that  Uiere 
was  a  judgment  as  described  therein.*  Nor  is  the  fact  that  the  names 
of  the  sureties  do  not  appear  in  the  body  of  an  injunction  bond 
material  on  appeal,  when  the  court  approved  the  bond  when  the 
restraining  order  was  issued.*  The  justification  also  is  held  to  be 
no  part  of  a  bond  so  that  if  it  is  regular  in  form,  it  is  not  invalid 
because  the  sureties  did  not  justify  that  they  were  householders  or 
freeholders  of  the  county  and  state,  as  provided  by  statute,  such 
provision  being  considered  more  as  an  aid  to  the  officers  approving 
the  bond  than  as  affecting  its  validity.*  Again,  although  one  whose 
name  appears  as  surety  on  such  a  bond  may  under  some  circum- 
stances, show  that  he  executed  it  conditionally,  as  for  instance  that 
he  signed  on  condition  that  a  certain  other  person  should  also  be  a 
surety,  yet  he  cannot  do  so  unless  the  obligee  had  notice  of  the  con- 
dition.' A  surety  also,  is  precluded  from  going  behind  the  decree 
in  the  injunction  suit  and  inquiring  into  the  merits  for  the  purpose 
of  defending  an  action  on  the  bond.'  Again,  a  bond  not  being  con- 
ditioned on  the  defendant's  obedience  to  the  writ,  it  is  no  defense 
to  an  action  thereon  that  he  has  violated  the  terms  of  the  injunc- 
tion ; '  nor  is  it  held  to  be  any  defense  to  an  action  on  the  bond  that 
the  obligor  was  insane  when  he  signed,  where  his  insanity  was  not 
known  to  plaintiff  at  the  time,  and  where  it  appeared  that  he  was 
able  to  transact  his  own  business,  the  contract  being  likened  to  an 
executed,  rather  than  an  executory  one,  in  view  of  the  benefits  of 
the  injunction,  which  was  the  consideration  for  the  bond,  having 
been  received  and  enj.oyed.*  Where,  however,  a  bond  has  been  given 
to  enjoin  a  judgment  at  law  it  is  held  that  the  defendant  may  plead 
payment  in  an  action  of  debt  on  the  injunction  bond  of  the  whole 
or  part  of  the  judgment  debt,  and  that  if  any  part  of  the  sum  has 
been  paid  he  is  entitled  to  a  deduction  of  that  amount  from  the  nlain- 
tiff's  demand.* 

1.  Colombia  Amnsement  Co.  ▼.  Pine  8  L.R.A.(N.S.)  1056.  See  also  Bonds, 
Beach  Inv.  Corp.,  109  Ya.  325,  63  S.  vol.  4,  p.  48  et  seq.,  as  to  delivery  on 
E.  1002, 16  Ann.  Cas.  1120.  condition. 

2.  Hanna  v.  McKenzie,  5  B.  Mon.  6.  Oelrichs  v.  Spain,  16  WalL  211, 
(Ky.)  314,  43  Am.  Dec.  122.  21  U.  S.  (L.  ed.)  43. 

8.  Hyatt   v.   Washington,    20    Ind.  Note:  40  L.R.A.(N.S.)  742. 

App.  148,  60  N.  £.  402,  67  A.  S.  B.  7.  Phoenix  Pad  Co.  v.  United  States, 

248.  Ill  Md.  649,  76  Ati.  394,  19  Ann. 

4.  Wilson  V.  Eagleson,  9  Idaho  17,  Cas.  667  and  note. 

71  Pac  613,  108  A.  S.  B.  110.  8.  Behrens  t.  McKenzie,  23  la.  333, 

5.  Qtiild  V.  Thomas,  64  Ala.  414,  26  92  Am.  Dec.  428. 

Am.  Rep.  703  and  note;  Hendry  v.  9.  Cage  v.  Iler,  5  Smedes  &  M. 
Cartwright,  14  N.  M.  72,  89  Pac.  309,    (Miss.)  410,  43  Am.  Dee.  62L 
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179.  Want  of  Jarisdlction;  Estoppel. — ^A  bond  given  in  connection 
with  the  issuance  of  on  injunction  is  not  invalid  by  reason  of  a  want 
of  power  in  the  court  to  afford  the  relief  granted,  because  in  such  » 
case  it  may  be  given  effect  as  a  common  law  bond,^*  and  it  is  regarded 
as  a  consideration  sufficient  to  sustain  the  bond  that  the  injimction 
was  procured  by  the  complainant  who  executed  the  bond  freely  and 
voluntarily,  that  it  has  had  all  the  consequences  of  delay  that  a  valid 
injunction  could  have  had,  and  that  it  may  have  subjected  the  oppo- 
site party  to  great  injury.  In  addition  to  this,  the  element  of  estop- 
pel enters  on  the  theory  that  the  injunction  was  procured  at  the 
instance  of  the  complainant  and  that  he  has  reaped  the  benefit  of 
acts  done  for  his  own  use  and  is  estopped  to  deny  the  authority  to 
grant  the  relief  afforded  him.^^  So  Ui«  fact  that  a  court  has  no 
jurisdiction  to  enjoin  a  prosecution  for  crime  does  not  nullify  a  bond 
given  in  a  proceeding  for  that  purpose.**  And  where  the  plaintiff 
obtains  an  interlocutory  injtunction,  on  giving  the  usual  undertak- 
ing as  to  damages,  the  defendant  is  entitled  to  the  benefit  of  that 
undertaking,  even  though  it  should  afterwards  be  decided  that  the 
injimction  was  wrongly  granted,  owing  to  the  mistake  of  the  court 
itself." 

180.  Agreements  to  Indemnify  Surety. — ^It  is  a  general  rule  that 
one  cannot,  in  the  absence  of  a  proper  authorization  from  another, 
bind  the  latter  by  agreement  to  indemnify  one  who  acts  as  a  surety. 
Therefore  a  partner  who,  without  authority,  agrees  to  indemnify  a 
surety  on  an  injunction  bond,  given  in  a  suit  prosecuted  for  the 
benefit  of  his  firm,  does  not  thereby  bind  the  firm  unless  his  copait- 
ners  subsequently  ratify  his  act.**  Similarly  the  employment  of  an 
attorney  to  prosecute  an  injunction  suit  does  not  necessarily  confer 
on  him  authority  to  bind  his  client  to  indemnify  a  third  person  who 
becomes  surety  on  the  bond  for  the  injunction.** 

XVin.  Damages,  Costs  and  Attorney's  Fees 

In  Oenerai 

181.  Right  to  Damages  in  Absence  of  Bond.-*[t  is  a  general  rule 
that  damages  caused  by  an  injunction,  erroneously  granted  in  the 

10.  Stevenson  v.  Miller,  2  Litt  58,  91  Pac  832,  16  Ii.R.A.(N.S.)  49, 
(Ky.)  306, 13  Am.  Dec.  271;  Hanna  v.  18.  Griffith  v,  Blake,  27  Ch.  D.  474^ 
MeKairie,  5  B.  Mon.  (Ky.)  314,  43  63  L.  J.  Ch.  965,  51  U  T.  N,  S.  274, 
Am.  Dec.  122  and  note.  32  W.  R.  833,  13  Eng.  RuL  Cas.  112. 

11.  Robertson  v.  Smith,  129  Ind.  14.  White  v.  Davidson,  8  Md.  169, 
^2,  28  N.  E.  857,  15  L.R.A.  273  aad  «3  Am.  Dec.  699.  See  generally,  Pabt- 
note;    Stevenson    v.    Miller,    2    litt.  nkkship. 

(Ky.)  306, 13  Aia.  Dec.  271.  15.  White  v.  Davidson,  8  Md.  169, 

12.  litUeton  t.  Bnxgesa,  16  Wyo,  «3  Am.  Dec  699. 
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exercise  of  jurisdiction  where  the  proceedings  have  been  regular,  can- 
not be  recovered  from  the  party  who  obtained  the  writ  in  the  absence 
of  a  bond  or  undertaking,  unless  it  be  shown  that  the  transaction 
was  malicious  and  without  probable  cause,**  in  which  case  an  action 
for  malicious  prosecution  will  lie  though  it  is  held  that  to  justify 
a  recovery,  want  of  probable  cause  must  be  clearly  shown.*'  Such 
an  action  would  not,  however,  lie  against  a  municipal  corporation 
for  the  reason  that  the  municipality  could  not  act  maliciously  and 
actions  of  that  character  by  its  officers  would  be  their  persontil  acts 
for  which  the  city  would  not  be  liable." 

182.  Damages  on  Dissolution;  Right  to  Jury  Trial. — In  some  juris- 
dictions, the  allowance  of  statutory  damages  is  proper  on  the  disso- 
lution,"  or  partial  dissolution  of  an  injunction.*"  However,  they 
should  not  be  allowed  where,  the  merits  not  having  been  gone  into, 
the  court  cannot  say  that  the  equitable  remedy  of  injunction  has  been 
abused.*  And  the  insolvency  of  the  maker  of  a  note  pending  an 
injunction  against  a  suit  on  it  will  not  authorize  the  statutory  assess- 
ment as  damages,  on  dissolution  of  the  injunction,  of  the  whole 
unount  of  the  claim  on  the  note,  since  the  court  of  chancery  must 
allow  the  suit,  on  the  note  to  proceed,  and  consequently  the  allow- 
ance of  such  damages  might  subject  the  maker  to  two  recoveries.* 
Again,  although  there  is  some  conflict  among  the  authorities,  it  has 
been  held  that,  independent  of  any  statute  in  reference  to  the  matter, 
damages  may  be  assessed  on  the  dissolution  of  an  injunction  which 
has  been  improperly  issued,  the  remedy  being  in  addition  to  that 
on  the  bond.'  According  to  the  practice  in  some  jurisdictions  it  is 
error  to  assess  damages  on  the  dissolution  of  an  injunction  unless  a 
written  suggestion  of  damages  is  filed.*  But  in  such  a  case  juris- 
diction to  aWard  the  damages  on  the  dissolution  of  an  injunction 
is  not  necessarily  lost  by  the  expiration  of  the  term  at  which  final 

16.  RnsseU  v.  Farley,  105  U.  S.  433,  210  and  note,  32  L.R.A.(M.8.)  34  and 
26  U.  S.    (L.  ed.)    1060;   Meyers   v.   note. 

Block,  120  U.  S.  206,  7  S.  Ct.  525,  30  19.  Rivei    v.    George    M.    MurreU 

U.  S.   (L.  ed.)   642;  Doyle  v.  Sand-  Planting,  etc.,  Co.,  121  La.  201,  46 

point,  18  Idaho  654, 112  Pac.  204,  Ann.  So.  210,  126  A.  S.  R.  320;  Bums  v. 

Cas.  1912A  210,  32  AR.A.(N.S.)   34  Dreyfus,  69  Miss.  211,  11  So.  107,  30 

and   note;    American   Circular  Loom  „„   ™  ,?^^"          „.    ,      ,     .»..    ™ 

Co.  V.  Wilson,  198  Mass.  182,  84  N.  ^f  o^f^   ^7/^1^^*  ^7  ^"• 

E.  133,  126  A.  S.  R.  409;  Mark  v.  ^^f'  f  N.  E.  573,  11  LJ.A.  577 

Hyatt,  135  N.  Y.  306,  31  N.  E.  1099,  So  52r eTlTilA^TaL  ' 

18  I.R.A.  275   af  d   note;   Powell  v.       2.  Walker  v.  Pritchard,  135  111.  103, 
Woodbury    85  Vt.  504,  83  Atl.  541,  35  N.  JE.  573, 11  L.R.A.  577. 
Ann.  Cas.  1914D  606.        ,„_^    „,        S.  Hubble  v.  Cole,  88  Va.  236,  13 

17.  Note:    Ami.    Cas.    1914D    611.  S.  E.  441,  29  A.  8.  B.  716,  13  L.RA. 
See  Mauoious  PaosKcnnoK.  311. 

18.  Doyle  ▼.   Sandpoint,   18  Idaho       Note:  73  A.  8.  R.  618. 
654,  112  Pac.  204,  Ann.  Ca«.  1912A       4.  Note:  11  L.R.A.  578. 

480 


Digitized  by 


Gopgle 


14  B.  G.  L.  INJmrCTIONS  |  183 

judgment  was  entered  directing  such  dissolution,  the  court  having 
granted  extensions  of  time  for  the  filing  of  suggestions  and  also 
continuances  in  the  exercise  of  its  general  powers."  The  court  should, 
however,  not  decree  damages  on  the  dissolution*of  an  injunction  witli- 
out  ascertaining  the  amount.*  In  some  cases  they  may  be  ascer- 
tained by  a  reference.'  Whore  this  is  done  findings  of  facts  made 
by  an  auditor  to  whom  a  cause  is  referred  will  not  be  set  aside  on 
appeal  unless  it  is  shown  that  there  has  been  an  error  in  law  or  a 
conclusion  of  fact  unwarranted  by  the  evidence.*  In  determining  the 
amount  of  damages  neither  party  has  a  tight  to  a  trial  of  the*  ques- 
tion by  the  jury.  Such  a  trial  might,  and  in  many  cases  would, 
involve  a  retrial  of  the  entire  cause  and  the  parties  should  not  be 
subjected  to  this  needless  expense.  Although,  in  a  few  instances,  the 
question  of  the  amount  of  the  damages  has  been  submitted  to  the 
jury  or  otherwise  determined  in  an  action  at  law  on  the  bond,  it 
has  generally  been  for  the  reason  that  neither  party  objected,  and 
the  attention  of  the  court  was  not  called  to  the  subject.'  In  some 
cases,  however,  a  right  to  jury  trial  is  given  by  statute,**  and,  imder 
a  statute  authorizing  judgment  to  be  rendered,  against  the  siueties 
on  an  injunction  bond  for  wrongfully  suing  out  an  injunction,  it 
has  been  held,  although  there  are  cases  to  the  contrary,  that  the  defend- 
ant in  an  injimction  suit  may,  without  serving  citation  on  the  sure- 
ties on  proper  pleadings  and  proof,  recover  his  damages  for  the  wrong- 
ful suing  out  of  the  writ  of  injunction.** 

183.  Remedy  at  Law  in  Addition  to  Action  on  Bond. — Whether 
the  defendant,  in  addition  to  his  remedy  on  the  bond,  may  also 
maintain  an  action  at  law  for  the  wrongfiil  suing  out  of  the  injunc- 
tion, without  probable  cause,  is  a  question  on  which  the  authorities 
are  not  entirely  in  harmony.  In  some  cases  it  is  held  that  the  injured 
party  is  coiifined  to  his  remedy  on  the  bond,  on  the  theory  that  the 
bond  is  designed  to  cover  all  damages  the  party  enjoined  can  pos- 
sibly sustain  and  that,  being  a  higher  security  provided  by  law,  his 
suit  must  be  on  that  security.**  What  is  said  to  be  the  better  rule, 
however,  is  that  although  a  party  may  have  his  remedy  on  the  bond, 
yet  this  is  not  exclusive  and  he  may,  in  a  proper  case,  also  have  a 
right  to  maintain  an  action  at  law.  Thus  it  is  held  that  a  tenant 
who  has  been  enjoined  without  cause  by  the  landlord  from  enjoying 
the  leased  promisee  may,  on  the  dissolution  of  the  injunction,  recover 

6.  Poyer  v.  Des  Plaines,  123  111.  Ill,  ».  Carpentar  v.  Pkher,  68  N.   H. 

13  N.  E.  819,  5  A.  S.  R.  494.  486,  38  Atl.  211,  73  A.  S.  B.  616. 

6.  Clarkson  v.  White,  4  J.  J.  Mardi.  10.  Cowan  ▼.  Skinner,  52  Fla.  486, 
(Ky.)  529,  20  Am.  Dec.  229.  42  So.  730, 11  Ann.  Cas,  452. 

7.  Ruasell  v.  Farley,  105  U.  8.  433,  11.  Coates  v.  CaldweU,  71  Tex.  19, 
26  U.  S.  (L.  ed.)  1060.  8  S.  W.  922, 10  A.  S.  R.  725. 

8.  Hntchins  v.  Munn,  209  U.  8.  246,  12.  Gorton  v.  Brown,  27  Dl.  489,  81 
28  8.  Ct.  504,  52  U.  S.  <L.  ed.)  776.  Am.  Dee.  246  and  note. 
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damages  in  an  action  on  the  case  for  the  injury,  in  addition  to  his 
remedy  on  the  injunction  bond.*'  And  a  recovery  of  damages  to 
a  tenant,  resulting  from  an  injunction  obtained  without  sufficient 
cause  by  the  l^or,  wMch  prevented  him  from  cultivating  the  land, 
has  been  allowed  in  an  action  on  the  covenants  in  the  leaae,  although 
there  may  also  be  a  remedy  on  the  injunction  bond.**  In  some 
of  the  states  this  matter  is  regulated  by  statute,  a  familiar  provision 
being  that  before  decree  defendant  may  file  his  account  for  all  dam- 
ages, and  have  them  in  that  suit  allowed.*' 

184.  Measure  of  Damages  Generally. — It  may  be  stated  as  a  gen- 
eral rule  that  compensation  for  losses  sustained  by  a  defendant  which 
are  the  actual,  natural  and' proximate  result  of  the  wrong  commit- 
ted by  the  restraining  order,  while  the  latter  is  alive  and  operative, 
is  the  measure  of  damages  to  be  assessed  against  bondsmen,**  and 
that  any  actual  damage,  suffered  by  reason  of  the  wrongful  suing 
out  of  the  injunction,  is  a  proper  subject  of  inquiry ;  *'  no  considera- 
tion, however,  will  be  given  to  claimed  damages  which  are  so  uncer- 
tain as  to  be  incapable  of  ascertainment.**  Thus,  interest  may  in 
some  cases  be  allowed,  as  where  an  injunction  restrains  the  payment 
over  of  a  fund,*'  but  only  for  the  period  that  the  injunction  was 
operative  and  in  force.^*  In  case  an  injunction  which  is  wrongfully 
issued,  is  framed  in  ambiguous  terms,  the  defendant  therein  is  entitled 
to  recover  such  damages  as  he  has  sustained  in  obeying  it  as  he 
reasonably  and  in  good  faith  understood  it*  It  may  also  happen 
that  the  injunction  is  void,  ab  ii^itio,  in  which  case  there  can  be  no 
recovery  of  damages,*  in  the  absence  of  an  undertaking,  unless  on 
the  basis  of  a  malicious  prosecution,'  for  if  the  authority  be  not 

13.  PoweU  V.  Woodbury,  85  Vt.  504,  122  Pae.  370,  39  L.E.A.(N.S.)  580  and 
83  Atl.  541,  Ann.   Cas.   1914D   (J06;  note. 

Hubble  V.  Cole,  88  Va.  236,  13  S.  E.       Notes:   11   L.R.A.  578;   34  L.E.A. 

441,  29  A.   S.  R.  716  and  note,  13   (N.S.)  951. 

L.E.A.  311.  17.  Muller  v.  Landa,  31  Tex.  265, 

14.  Hubble  v.  Cole,  88  Va.  236,  13  98  Am.  Dec.  529. 

S.  E.  441,  29  A.  S.  R.  716,  13  L.R.A.  18.  Rankin's  Appeal,  1  Mon.  (Pa.) 

311  and  note.  308,  16  Atl.  82,  2  L.R.A.  429. 

15.  Hubble  v.  Cole,  88  Va.  236,  13  19.  Oelrichs  v.  Spain,  15  WaU.  211, 
S.  E.  441,  29  A.  S.  R.  716,  13  L.R.A.  21  U.  S.  (L.  ed.)  43. 

311.  20.  Albers      Commission      Co.      v. 

16.  Oebrichs  v.  Spain,  15  Wall.  211,   Spencer,  236  Mo.  608,  139  S.  W.  321, 
21  U.  S.  (L.  ed.)  43;  Lange  v.  Wag-  Ann.  Caa.  1912D  705. 

ner,  52  Md.  310,  36  Am.  Rep.  380  and  1.  Webb  v.  Laird,  62  Vt.  448,  20 

note;    Phoenix    Pad    Co.    v.    United  Atl.  599,  22  A.  S.  R.  121. 

States,  111  Md.  549,  75  Atl.  394,  19  2.  Montgomery  v.  Houston,  4  J.  J. 

Ann-  Cas.  667;  Albers  Commission  Co.  Marsh.  (Ky.)  488,  20  Am.  Dec.  223; 

V.  Spencer,  236  Mo.  608, 139  S.  W.  321,  Mark  v.  Hyatt,  135  N.  Y.  306,  31  N. 

Ann.  Cas.  1912D  705;  Muller  v.  Landa,  E.  1099,  18  L.R.A.  275  and  note. 

31  Tex.  265,  98  Am.  Dec.  529;  Stone  v.  3.  Mark  v.  Hyatt,  135  N.  Y.  306, 

Hunter  Tract  Imp.  Co.,  68  Wash.  28,  31 N.  £.  1099, 18  L.B.A.  275  and  note. 
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competent  to  grant,  there  is  no  injunction;  and,  therefore,  the  very 
basis  on  which  damages  are  given  never  had  existence,  and  the  con- 
tingency on  which  damages  are  allowed  has  never  happened,*  nor 
will  the  point  predicate  or  charge  malice  and  then  award  exemplary 
damages,  because  of  a  mistake,  no  matter  how  unwarranted,  made  by 
a  person  in  asserting  what  he  conceived  to  he  his  right  in  asking 
for  an  injunction.*  In  case  the  damage?  are  caused  by  several  they 
should  be  apportioned  according  to  the  amount  caused.^ 

185.  Instances  of  Elements  Considered  in  Computing  Damages.— 
Among  the  various  elements  which  have  been  considered,  in  estimat- 
ing the  damages  recoverable  for  the  wrongful  issuance  of  an  injunc- 
tion, are  profits  which  would  have  been  made  except  for  the  inter- 
ference with  business  by  the  order; '  increased  cost  of  manufacture 
of  an  article  as  the  result  of  an  injunction  in  a  patent  infringement 
case;  *  rent  of  leased  premises  during  the  period  the  carrying  on  of  a 
business  thereon  was  enjoined  •  and  in  a  suit  brought  to  restrain 
the  enforcement  of  a  judgment,  the  extent  to  which  the  amount  col- 
lectable on  the  judgment  has  been  reduced  in  consequence  of  the 
writ.*"  As  to  the  measure  of  damages  in  a  case  where  a  person  is 
prevented  by  injunction  from  completing  a  house  it  is  said  that  they 
cannot  be  defined  with  any  degree  of  accuracy,  being  controlled  to 
a  great  extent  by  the  just  application  of  the  rule  of  reason  to  the 
facts  of  a  particular  case.**  Probably  the  more  general  rule  is  that 
there  may  be  a  recovery  of  the  value  of  the  use,**  or  the  reasonable 
rental  value,**  during  the  time  its  enjoyment  was  prevented  by  the 
injunction.  And  on  the  principle  of  equitable  consideration,  it  is 
said  that  one  who  is  kept  out  of  the  possession  of  his  property  is 
not  nece'<sarily  restricted  in  a  suit  on  the  injunction  bond  to  proof 
of  the  value  of  the  use,  but  may  also  recover  for  loss  of  crops.** 
In  the  case  of  an  injunction  to  enjoin  the  sale  of  personal  prop- 
erty seized  in  execution,  where  some  of  the  property  was  subject  to 
execution,  the  value  of  the  latter  property  is  held  to  be  the  measure 

4.  Montgomery  v.  Houston,  4  J.  J.  N.  W.  861, 15  Ann.  Cas.  950, 14  L.RA. 
Marsh.  (Ky.)  488,  20  Am.  Dec.  223.  (N.S.)  507. 

5.  Muller  v.  Landa,  31  Tex.  265,  98  11.  Stone  v.  Hunter  Tract  Imp,  Co., 
Am.  Dec.  529.  68  Wash.  28,  122  Pac.  370,  39  L.R.A. 

6.  Stringfield   v.   Hirech,   94   Tenn.  (N.S.)  180  and  note. 

426,  29  S.  W.  609,  45  A.  S.  R.  733.  12.  Hutchins  v.  Mnim,  209  U.  S. 

7.  Note:  52  L.RA.  58.  See  also  246,  28  S.  Ct.  504,  52  U.  S.  (L.  ed.) 
Dauaqxs,  vol.  8,  p.  510.  776. 

8.  Phoenix  Pad  Co.  v.  United  States,  18.  Stone  v.  Himter  Tract  Imp.  Co., 
Ill  Md.  649,  75  Atl.  394, 19  Ann.  Cas.  68  Wash.  28,  122  Pac.  370,  39  L.R.A. 
€67.  (N.S.)  180  and  note. 

9.  Cohunbia  Amusement  Co.  v.  Pine  14.  Stone  v.  Hunter  Tract  Imp.  Co., 
Beach  Inv.  Co.,  109  Va.  325,  63  S.  E.  68  Wash.  28,  122  Pae.  370,  89  L.R.A. 
1002,  16  Ann.  Cas.  1120.  (N.S.)  180. 

10.  Stall  v,  Beddeo,  78  Neb.  114, 110  • 
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of  damages.*'  But  where  a  fund  in  the  hands  of  a  receiver  is  im- 
pounded by  wrongful  injunction  it  is  held  that  neither  the  receiver's 
commissions  accruing  from  loaning  out  the  fond  during  the  litiga- 
tion nor  taxes  accruing  on  such  fund  and  paid  out  thereof,  pending 
the  litigation  is  a  proper  element  of  damages  to  be  recovered  in  an 
action  on  the  bond.**  And  a  bond  given  on  an  interlocutory  injunc- 
tion to  restrain  the  removal  of  wood  from  land  claimed  by  plaintiff 
does  not  cover  liability  for  the  loss  of  the  wood  through  its  removal 
from  the  property  by  a  stranger,  since  the  injunction  does  not  change 
the  right  to  possession  of  the  wood ;  nor  does  it  cover  the  rental  value 
of  a  vessel  which  had  been  hired  to  remove  the  wood,  if  there  is  no 
proof  that  the  writ  was  ever  served.*' 

186.  Period  for  Which  Damages  Are  Computed. — ^As  to  whether 
daanages  should  be  awa]:ded  only  between  the  time  of  the  issuance  of 
an  injunction  and  the  date  when  it  is  made  permanent,  or  should 
also  include  the  period,  from  the  latter  date  to  that  of  the  final  dis- 
solution  of  the  order,  there  is  some  con£dct  of  opinion.  It  has  been 
held  in  a  number  of  cases  that  damages  sustained  after  a  temporary 
injunction  has  been  made  permanent  cannot  be  recovered  on  the 
injunction  bond  where  the  final  decree  is  reversed  on  appeal.*'  What 
would  seem,  however,  to  be  the  better  rule  is  that  the  recovery  should 
include  the  damages  sustained  during  that  period,  unless  there  is 
a  limitation  to  the  contrary  in  the  bond.**  But,  since  sureties  are 
entitled  to  stand  on  the  precise  terms  of  their  contract,'*  when  a 
bond  is  given  in  pursuance  of  an  order  that  an  injunction  issue  on 
-the  filing  of  a  bond,  the  sureties  are  not  liable  for  damages  resulting 
to  the  defendant  from  his  obeying  a  writ  of  injunction  issued  and 
served  several  days  prior  to  the  execution  of  the  undertaking  no 
writ  having  been  issued  after  the  filing  of  it.*  But  when  an  under- 
taking is  given  to  obtain  a  temporary  restraining  order,  such  as  is 
provided  for  by  the  United  States  Revised  Statutes,  to  be  in  force 
until  further  order,  the  damages  are  limited  to  those  sustained  be- 
tween the  date  of  such  order  and  the  entry  of  the  decree  of  the  trial 
court  suspending  it.* 

187.  Costs. — The  general  principle  that  the  question  of  costs  in 
equity  cases  is  one  largely  dependent  on  the  facts  and  circumstances 

15.  Coatcs  V.  CaldweU,  71  Tex.  19,  8  63  S.  E.  1002,  16  Ann.  Cas.  1120  and 
8.  W.  922, 10  A.  S.  B.  725.  note. 

16.  Stringfield  v.  Hirsch,  94  Tenn.  Note:  Ann.  Cas.  1913G  1277. 
425,  29  S.  W.  609,  46  A.  S.  B.  733.  20.  See  rapra,  par.  177. 

17.  Gobbi  V.  Dileo,  58  Ore.  14,  111  1.  Carter  v.  Mulrein,  82  Cal.  167,  22 
Pac.  49,  113  Pac.  57,  34  L.BA.(N.S.)  Pac.  1086,  16  A.  S.  R.  99  and  note. 
851.  2.  Houghton  v.  Cortelyou,  208  U.  S. 

18.  Note:  16  Ann.  Cas.  1123.  149,  28  S.  a.  234,  52  U.  S.  (L.  ed.) 

19.  Columbia    Amusement    Co.    v.  43. 
Pine  Beach  Inv.  Corp.,  109  Va.  325, 
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ot  the  partioular  case  and  to  be  determined  by  the  court  in  the  exer- 
cise of  a  sound  discretion,*  controls  in  injunction  oases,*  costs  being 
allowed  by  the  court  as  it  deems  proper,'  and  where  there  is  isi  bond, 
to  the  extent  justified  by  its  terms.*  Thus  costs,  including  the  expense 
of  the  surveyor's  plans,  are  within  the  discretion  of  the  court  in 
granting  a  mandatory  injunction  for  the  removal  of  parts  of  a  struc- 
ture erected  in  violation  of  building  restriction?.'  An  extra  allow- 
ance of  costs  may  also  be  granted  when  in  the  discretion  of  the  court, 
such  action  is  justified.*  And  each  party  may  be  required  to  pay 
his  own  costs  on  reversal  of  a  decree  for  want  of  jurisdiction  in  the 
trial  court,  where  defendant  did  not  question  the  jurisdiction,  but 
proceeded  to  try  the  case  on  its  merits.'  But  on  an  appeal  from 
an  injunction  that  is  too  broad,  the  appellant  is  not  entitled  to  his 
costs  on  appeal  if  he  never  performed  or  offered  to  perform  that  por- 
tion of  the  decree  to  which  plaintiff  was  entitled,  thereby  depriving 
him  of  material  relief,  to  his  injiiry.**  An  appeal  does  not  ue'  from 
a  decree  in  equity  as  to  costs  merely,**  and  where  the  question  of 
costs  is,  in  connection  with  other  matters,  considered  on  appeal,  the 
action  of  the  lower  court  will  seldom  be  disturbed,**  although  it  may 
be  under  some  circumstances.*'  In  this  connection  it  is  decided  that 
a  rule  of  court  that  in  all  cases  where  appeals  shall  be  dismissed, 
except  where  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall 
be  allowed  to  the  appellee,  unless  otherwise  agreed  by  the  parties, 
has  no  application  to  a  reversal  of  a  decree  rendered  by  a  triej  court 
^which  was  without  jurisdiction  in  the  premises,  and  as  to  which  no 
question  was  raised  at  any  stage  of  the  proceedings,  the  case  being 

S.  See  Costs,  vol.  7,  p.  783.  8.  Hudson  River  Telephone  Co.  v. 

4.  Stewart  v.  Finkelstone,  206  Mass.  Watervliet  Turnpike,  etc.,  Co.,  135  N. 
28,  92  N.  E.  37,  138  A.  8.  R.  370,  28  Y.  393,  32  N.  E.  148,  31  A.  S.  R.  838, 
L.R.A.(N.S.)  634;  Jones  v.  Conn,  39  17  L.R.A.  674. 

Ore.  30,  64  Pac.  865,  66  Pao.  1068,  87  g.  Colombia  National  Sand  Dredg- 

A.  S.  R.  634  and  note,  54  LuR.A.  630.  ing  Co.  v.  Morton,  28  App.  Cas.  (D. 

5.  Cicero  Lumber  Co.  v.  Cicero,  176  C.)  288,  8  Ann.  Cas.  511,  7  LHJl. 
DL  9,  51  N.  E.  758,  68  A.  S.  R.  155,  (N.S.)  114. 

42  LJl<A.  696;   Ome  v.  Fridenberg,  10.  Qiand  Union  Tea  Co.  v.  Dodds, 

143  Pa.  St.  487,  22  Atl.  832,  24  A.  S.  164  Mich.  60,  128  N.   W.  1090,,  31 

E.  567;   Weidner  v.   Friedman,  126  L.R.A.(N.8.)  260. 

Tenn.  677,  151  S.  W.  56,  42  L.R.A.  11.  RusseU  v.  FarlOT.  105  U.  S.  433, 

(N.S.)    1041;    Webster    v.    Douglas  26  U.  S.   (L.  ed.)   1060;  Wingert  v. 

Connly,  102  Wis.  181.  77  N.  W.  885,  Hagerstown  First  Nat.  Bank,  223  U. 

78  N.  W.  461, -72  A.  S.  R.  870.  S.  670, 32  S.  Ct  391, 56  U.  8.  (L.  ed.) 

6.  Moore  v.  Lachmund,  59  Ore.  565,  605. 

117  Pae.  1123,  Ann.  Cas.  1913C  1273;  12.  Jones  v.  Conn,  39  Ore.  30,  64 

Columbia    Amusement    Co.    v.    Pine  Pac  865,  65  Pac.  1068,  87  A.  S.  R. 

Beach  Inv.  Corp.,  109  Ya.  325,  63  8.  634  and  note,  64  L.R.A.  630. 

K  1002,  16  Ann.  Cas.  1120.  13.  Homthall  v.  Kcary,  9  WalL  560, 

7.  Stewart  v.  Finklestone,  206  Mass.  19  U.  S.  (L.  ed.)  660;  American  Stay 
28,  92  N.  E.  37,  138  A.  8.  R.  370,  28  Co.  v.  Delaney,  211  Mass.  229,  97  H. 
L.R.A.(N.S.)  634.  E.  911,  Ann.  Cas.  1913B  609. 

485 


Digitized  by 


Google 


§f  188,  189 


INJUNCTIONS 


14  B.  C.  L. 


appealed  on  the  merits  alone,  as  in  sach  a  case  the  court  has  juris- 
diction of  the  appeal  for  the  purpose  of  reversing  the  ■  erroneous 
decree;** 

Attorney t'  Feee 

188.  Federal  Court  Rule. — ^In  the  federal  courts,  and  in  the  terri- 
tories where  the  decisions  of  the  federal  courts  are  controlling,  the 
rule  ia  settled  that  in  the  ordinary  case  of  a  bond  on  injunction  con- 
ditioned to  pay  any  damage  the  obligee  may  sustain  in  consequence 
of  the  injunction  in  case  it  does  not  stand,  the  fees  paid  by  the  obligee 
to  his  attorneys,  solicitors,  or  counsel  for  services  in  effecting  a  disso- 
lution of  the  injunction  are  not  within  the  condition  of  the  bond, 
and  hence  not  recoverable  from  the  obligors.**  This  rule  has  also 
been  .followed  in  several  states.**  The  theory  on  which  it  rests  is 
that  the  defendant  is  entitled  to  be  indemnifled  only  fof  the  dam- 
ages caused  to  him  by  the  restraint  imposed  and  not  for  the  costs 
of  the  suit  or  the  expense  incurred  in  ridding  himself  of  the  re- 
straint.*' This  rule  is  adhered  to  in  the  case  of  a  bond  given  in  the 
federal  courts  notwithstanding  the  fact  that  by  the  local  law  of  the 
state  in  which  the  bond  was  executed  such  fees  could  be  recovered 
in  a  suit  on  the  bond,**  or  even  though  the  action  on  the  instru- 
ment is  brought  in  a  state  court.*' 

189.  Prevailing  View. — According  to  the  weight  of  authority  coun- 
sel fees  incurred  in  procuring  the  dissolution  of  an  injunction  improp- 
erly or  wrongfully  issued  are  recoverable  as  part  of  the  damages  inci-' 
dent  to  the  restraint  imposed,  if  it  appears  that  this  expense  was  occa- 
sioned by  reason  of  the  issuance  of  the  injunction.**  The  principle, 
on  which  these  decisions  rests,  is  the  fact  that  the  defendant  has  been 
compelled  to  employ  aid  in  getting  rid  of  an  unjust  restriction  imposed 

14.  Columbia  National  Sand  Dredg-  18.  Tullock  v.  Mulvane,  184  U.  S. 
ing  Co.  V.  Morton,  28  App.  Gas.  (D.  497,  22  S.  Ct.  372,  46  U.  S.  (L.  ed.) 
C.)   288,  8  Ann.  Cas.  511,  7  L.R.A.  657. 

(N.S.)  114.  19.  Missouri,  etc.,  Co.  v.  Elliott,  184 

15.  Oelriehs  v.  WilUams,  16  WaU.  U.  S.  530,  22  S.  Ct.  446,  46  U.  S.  (L. 
2U,  21  U.  S.  (L.  ed.)  43;  Tullock  v,  ed.)  673. 

Mulvane,  184  U.  S.  497,  22  S.  Ct.  372,  20.  Jesse  French  Piano,  etc.,  Co.  ▼. 
46  U.  S.  (L.  ed.)  657;  Missouri,  etc..  Porter,  134  Ala.  302,  32  So.  678,  92 
R.  Co.  V.  EUiott,  184  U.  S.  530,  22  S.  A.  S.  E.  31  and  note;  Lambert  v.  Al- 
Ct.  446,  46  U.  S.  (L.  ed.)  673;  Linde-  com,  144  lU.  313,  33  N.  E.  53,  21 
berg  v.  Howard,  146  Fed.  467,  77  C.  L.R.A.  611;  Robertson'  v.  Smith,  129 
C.  A.  23,  8  Ann.  Cas.  709.  Ind.   422,  28  N.   E.   857,   15  L.E.A. 

Note:  16  L.R.A.(N.S.)  50,  76.  273;   Hyatt  v.   Washington,   20   Ind. 

16.  Stringfield  v.  Hirsh,  94  Tenn.  App.  148,  50  N.  E.  402,  67  A.  S.  R. 
425,  29  S.  W.  609,  45  A.  S.  R.  733  and  248  and  note;  Behrens  v.  McKenzie, 
note.  23  la.  333,  92  Am.  Dec.  428  and  note: 

Note:  16  L.R.A.(N,S.)  51.  Rivet  v.  Murrell  Planting,  etc.,  Co..  121 

17.  Not«:  8  Ann.  Cas.  713.  La.  201,  46  So.  210,  126  A.  S.  R.  320; 
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on  him  by  the  act  oi  the  plaintiff.*  And  where  the  injunction  is 
merely  anciUaiy  to  the  principal  relief  swight  by  the  bill,  and  its 
dissolution  is  only  incidental  to  the  defense  made,  and  the  counsel 
fees  are  tucurred  in  defending  the  suit  generally,  they  cannot  be 
assessed  as  damages.*  In  some  cases,  also,  attorney's  fees  have  been 
taxed  against  a  defendant  in  the  injunction  suit  and  where  this  is 
justified  it  is  held  that  the  discontinuance,  on  suit  brought,  of  the  acts 
enjoined  does  not  prevent  an  entry  of  a  decree  of  final  injunction 
and  the  taxation  of  attorney's  fees  against  the  defendant  if  he  liti- 
gated the  question  whether  or  not  he  had  a  right  to  so  act.*  It  is 
also  decided  that  a  claim  of  immimity  from  liability  for  attorneys' 
fees  as  one  of  the  elements  of  damages  under  an  injunction  bond 
given  in  a  federal  court  presents  a  federal  question  for  review  on 
writ  of  error  to  the  state  court  from  the  supreme  court  of  the  United 
States.* 

190.  Other  Considerations  Affecting  Ri^^t  to  Recover. — ^The  counsel 
fees  which  may  be  recovered,  must  be  reasonable  and  such  as  would 
be  a  fair  compensation  for  the  services  rendered  in  procuring  the  disso- 
lution of  the  injvmction.'  And  Uie  right  to  recover  such  fees  is  not 
a£Feoted  by  the  fact  that  the  court  iastiing  it  was  without  jurisdiction 
in  the  matter,*  nor  is  it  material  that  the  party  enjoined  differed  no 
loss  or  injury  other  than  counsel  fees.'  And,  although  there  is  author- 
ity to  the  contrary,*  it  is  held  that  an  actual  payment  of  such  fees 
is  not  absolutely  essential  to  a  recovery  therefor,  it  being  sufficient 
if  there  is  a  le^  liability  to  pay  them.* 

191.  Fees  Limited  to  Services  in  Procuring  Dissolution. — ^The  fees 
recoverable  are  generally  limited  to  those  necessary  in  procuring  a 
dissolution  of  the  injunction,  services  rendered  in  making  a  general 

Allers  Commission  Co.  v.  Spencer,  236  22  S.  Ct.  372,  46  U.  8.  (L.  ed)  657. 

3£o.  608,  139  S.  W.  321,  Ann.  Cas.  See  CoNSiXFiJnoNAL  L&w,  voL  6,  p. 

1912D  705  and  note;  StnU  v.  Beddeo,  275  et  seq.,  as  to  privil^;es  and  im- 

78  Neb.  114,  112  N.  W.  861,  15  Ann.  munities  of  citizens  generally. 

Cas.  950,  14  L.R.A.(N.S.)  507;  Little-  5.  Jesse  French  Piano,  etc.,  Co.  v. 

ton  V.  Burgess,  16  Wyo.  58,  91  Pac.  Porter,  134  Ala.  302,  32  So.  678,  92 

832,  16  L.B.A.(N.S.)  49  and  note.  A.  S.  B.  31  and  note. 

Notes:  77  Am.  Dec.  158;  8  Ann.  Cas.  Notes:  77  Am.  Dec.  158;  16  L.R.A. 

712.  (N.S.)  76;  8  Ann.  Cas.  717. 

1.  Allers  Commission  Co.  v.  Spenper,  6.  Littleton  v.  Btu^ess,  16  Wyo.  58, 
236  Mo.  608, 139  S.  W.  321,  Ann.  Cas.  91  Pac.  832,  16  L.R.A.(N.S.)  49  and 
i912D  705  and  note.  note. 

Note:  8  Ann.  Cas.  712.  7.  Note:  16  L.B.A,(N.S.)  75. 

2.  Walker  v.  Pritchard,  135  HI.  103,       8.  Note:  16  L.R.A.(N.S.)  76. 

25  N.  E.  573, 11  L.B.A.  577.  9.  Littleton  v.  Burgess,  16  Wyo.  58, 

Note:  16  L.R.A.(N.S.)  71.  91  Pae.  832,  16  L.R.A.(N.S.)  49  and 

3.  Sawyer  v.  Botti,  147  la.  453,  124  note. 

N.  W.  787,  27  LJB.A.(Ni5.)  1007.  Notes:  8  Ann.  Cas,  716;  16  L.R.A- 

4.  TuUock  V.  Mulvane,  184  U.  S.  497,   (N.S.)  76. 
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defense  on  fhe  merits  being  excluded,"  as  are  also  fees  for  services 
rendered  in  an  unsuccessful  attempt  to  dissolve  an  injunotion.^^ 
Therefore,  if  a  defendant,  instead  of  attempting  to  remove  the  pre- 
liminary injunction,  seeks  rather  to  prevent  the  issuing  of  a  per- 
manent injunction,  or  directs  his  efforts  to  defeating  the  action  of 
the  plaintiff,  the  expense  of  counsel  fees  incurred  is  an  incident 
of  the  suit,  and  is  not  recoverable  as  damages  sustained  by  reason  of 
the  injunction.**  The  relation,  however,  of  the  services  rendered 
to  the  dissolution  is  not  very  dose.  The  services  in  preparing  the 
papers  and  briefs  on  the  application  to  dissolve,  in  attending  and  mak- 
ing the  argument,  in  defending  the  dissolution  when  it  has  been 
challenged  on  appeal,  in  preventing  the  reinstatement  of  the  injunc- 
tion, and  in  the  proceedings  to  ascertain  the  damages,  have  all  been 
considered  sufficiently  related  to  the  dissolution.**  But,  if  there  is 
nothing  to  show  what  portion  of  the  services  were  rendered  in  attemptr 
'  ing  to  procure  such  dissolution,  as  distinguished  from  those  rendered 
in  general  defense  of  the  suit,  there  can  be  no  recovery."  In  this 
connection  it  is  held  that  proceedings  to  separate  items  relating  to  the 
defense  of  the  suit  from  those  relating  to  the  dissolution  of  the  injunc- 
tion must  be  taken  in  the  trial  court  in  a  proceeding  to  hold  the 
injunction  bond  liable  for  attorneys'  fees  expended  in  the  injunction 
suit,  in  order  to  secure  consideration  on  appeal.*' 

192.  Services  Rendered  on  Appeal. — ^It  would  seem  that,  where  the 
sole  object  of  the  suit  is  to  obtain  injunctive  relief,  and  services  of 
oounsel  are  rendered  in  an  effort  to  defeat  the  complainant  in  his 
endeavor  to  obtain  and  perpetuate  an  injunction,  counsel  fees  paid 
for  this  purpose  or  for  which  liability  is  incurred  are  so  connected 
with  procuring  a  dissolution  of  the  injunction  as  will  allow  a  recov- 
ery therefor  on  the  bond.  There  is  at  least  autliority  to  this  effect** 
It  is  also  held  that  if  a  temporary  injunction  is  dissolved,  and  an 
appeal  taken,  attorneys'  fees  incurred  in  successfully  resisting  the 
effort  to  have  the  decree  of  dissolution  set  aside  are  recoverable  as 
damages  in  an  action  on  tiie  injunction  bond.*' 

10.  Boiling  V.  Tate,  65  Ala.  417,  39       Notes:  16  L.EJL(N.S.)  65;  8  Ann. 
Am.  Rep.  5  and  note;  Curtis  v.  Bach-  Cas.  716. 

man,  110  Cal.  433,  42  Pac.  910,  52  12.  Curtias  v.  Badunan,  110  Cal. 
A.  S.  R.  Ill  and  note;  Lambert  v.  Al-  433,  42  Pac  910,  52  A.  S.  E.  Ill  and 
oom,  144  111.  313,  33  N.  E.  53,  21  note. 

Ii.R.A.  611;  Lee  Lumber  Co.  v.  Ho-      13.  Note:  16  LJl.A.(N.S.)  76. 
tard,  122  La.  850,  48  So.  286,  129  A.       14.  Lambert  v.  Alconi,  144  HI  313, 
8.  R.  368;  Allers  Commission  Co.  v.  33  N.  E.  63,  21  Ii.R.A.  611. 
Speneer,  236  Mo.  608,  139  S.  W.  321,       15.  Littleton  v.  Burgess,  16  Wyo.  58, 
Ann.  Cas.  1912D  705  and  note.  91  Pae.  832,  16  LJLA(N.S.)  49  and 

Notes:    16    LJl.A.(N.S.)     71;    33  note. 
LJtA.(N.S.)  845;  8  Ann.  Caa.  715.  16.  Notes:  16  L.R^.(N.S.)   69;  8 

11.  Curtiss   V.   Bachman,   110    Cal.  Ann.  Cas.  716. 

433,  42  Pae.  910,  52  A.  S.  R.  Ill  and  17.  Jesse  French  Piano,  ete.,  Co.  v. 
note.  Porter,  134  Ala.  302,  32  So.  678,  92 
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193.  Proof  of  Employment  and  Yaltte  of  Services. — When  counsel 
feee  are  recoverable,  tLe  rendition  of  the  services,  and  their  value,  must, 
of  course,  be  proved.**  A  prima  facie  showing  of  the  employment  is 
made  where  it  appears  from  the  record  that  the  solicitors  appeared  in 
the  injunction  suit,  in  the  preparation  of  the  pleadings,  the  taking  of 
evidence,  and  the  arguing  of  a  motaon  to  dosolve  the  injunction.** 
And  where  a  statute  requires  that  the  bond  shall  be  conditioned  for  the 
payment  of  reasonable  counsel  fees,  if  the  right  to  the  injunction  is 
finally  denied,  it  is  held  to  be  necessary  to  show  only  that  the  services 
rendered  were  performed  in  securing  the  dissolution  of  the  injunction 
or  that  the  services  were  performed  principally  and  mainly  for  that 
purpose.  And  the  fact  that  the  evidence  as  to  the  amount  of  attor- 
neys' fees  paid  for  services  rendered  in  resisting  an  injunction,  and 
the  reasonableness  of  the  charge  made,  is  disputed  and  contradicted, 
does  not  authorize  or  justify  the  appellate  court  in  disturbing  the 
finding  of  the  trial  court,  either  as  to  the  amount  of  fees  actually 
paid  or  as  to  the  reasonableness  of  the  charge,  where  the  evidence 
presents  a  substantial  conflict.*' 

194.  Services  by  Salaried  Attorneys;  Additional  CounseL — ^When 
the  counsel  who  procures  the  dissolution  of  the  injunction  happens 
to  be  a  public  officer,  and  renders  the  service  in  his  official  capacity 
as  a  part  of  his  regular  duties,  for  which  he  is  paid  a  stated  salary ; 
or  when  he  acts  as  counsel  in  his  own  behalf,  or  serves  his  client 
gratuitously, — there  can  be  no  recovery,  upon  the  injimction  bond, 
of  counsel  fees  by  way  of  damage.*  It  is  held,  however,  that  reli- 
ance on  retained  counsel  to  the  exclusion  of  others  will  not  in  all 
cases  be  compelled,  but  that  the  employment  of  other  or  associated 
counsel  may  be  justified,  and  when  this  is  the  case  compensation  for 
their  services  may  be  recovered  as  damages,  in  an  action  on  the  bond.* 
Thus  the  fact  that  a  municipal  corporation  employs  regular  counsel 
on  salary  does  not  prevent  its  employing  specitd  counsel  to  assist  in 
the  defense  of  an  injunction  suit  against  it  so  as  to  relieve  the  bond 
conditioned  to  satisfy  all  ooata  and  damages  wrongfully  resulting 
from  the  suing  out  of  the  injunction  from  liability  for  the  compen- 
sation of  such  counsel  if  the  injunction  suit  is  dismissed.* 

A.  8.  R.  31  and  note;  Miller  v.  Bono-       Note:  16  L.R.A.(N.S.)  75. 

ran,  13  Idaho  735,  92  Pac.  991,  13       2.  Howard  v.  Burke,  248  HI.  224,  93 

Ann.  Caa.  269  and  note.  N.  E.  776,  140  A.  S.  B.  159;  Lnchini 

18.  Note:  16  L.R.A.(N.S.)  61.  v.  PoUce  Jury,  126  La.  972,  53  So.  68, 

19.  Howard  v.  Burke,  248  IE  224,  21  Ann.  Cas.  59;  '^cksboig  Water- 
93  N.  E.  775, 140  A.  S.  R.  159.  works  Co.  v.  Viokabnrg,  99  Miss.  132, 

20.  Miller  v.  Donovan,  13  Idaho  735,  54  So.  862,  Ann.  Cas.  1913D  917,  33 
92  Pac.  991, 13  Ann.  Cas.  259  and  note.  L.R.A.(N.S.)  844  and  note. 

1.  Vieksbui^  Waterworks  Co.  v.  8.  Vidosbnig  Waterworks  Co.  v. 
Ticksbni^,  99  Miss.  132,  54  So.  852,  Vicksbnrg,  99  Miss.  132,  54  So.  852, 
Ann.  Cas.  1913D  917  and  note,  33  Ann.  Cas.  1913D  917,  33  L.R.A.(N.S.) 
L.R.A.(N.S.)  844.  844  and  note. 
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'     m.  Who  Is  a  Guest 
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IV.  Duties,  Rights  and  Liabilities  as  to  Person  of  Guest 
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V.  Liability  for  Loss  of  or  Damafe  to  Goodt  of  Guest 

16.  General  Rules  as  to  Liability  of  Iimkeep^is 

17.  Nature  of  and  Reasons  for  Special  Liability     < 

18.  Doctrine  of  Absolute  Liability  I 

19.  Doctrine  of  Presumptive  Liability 

20.  Inception  and  Creation  of  Liabibty  Generally 

21.  Relation  of  Innkeeper  and  Guest  Created  by  Delivery  of  Goods 

22.  Liability  as  Dependent  on  Whether  Goods  Are  Infra  Hospitiom 

23.  Effect  of  Retention  of  Custody  by  Guest 

24.  Liability  as  Dependent  on  Amount  and  Kind  of  Goods  Generally 

25.  Goods  Kept  for  Show  or  Sale  or  Other  Special  Purpose 

26.  Goods  of  Patrons  of  Business  Accessory  to  Inn 

27.  Liability  for  Acts  of  Employees  or  Agents 

28.  Limitation  of  Liability  Generally 

29.  Construction  of  Statutes  Authorizing  Limitation 

30.  Manner  and  SufiBcieney  of  Compliance  with  Statutory  Requirement  as  to 

Deposit 

31.  Termination  of  Liability  by  Departure  of  Guest 

32.  Effect  of  Temporary  Absoice  of  Guest 

33.  Contributory  Negligence  of  Guest  as  Defense 

34.  Liability  of  Proprietors  of  Boarding  or  Lodging  Houses  and  RestaniBnts 

VI.  Rights  and  Liabilities  of  Innkeepers  as  to  Strangers 

36.  In  General 

36.  IdabUity  for  Injury  to  Person  or  Property 

Vn.  Liens 

37.  Nature,  Extent  and  Effect  of  Innk  eei)er'8  Lien  Generally 

38.  Right  to  Lien  on  Property  of  Third  Person  in  Guest's  Poasesskm  ' 

39.  Statutory  Liens  of  Boarding  and  Lodging  House  Keepers 

VIIL  Actions  against  Innkeepers 

40.  Form  of  Action 

41.  Pleading 

IX.  Offenses  by  and  against  Innkeepers  and  Other  Like  Proprietors 

42.  Refusal  to  Receive  Guest;  Excessive  Charges;  Maintenance  of  Disorderly 

House 

43.  Obtaining  Board  and  Lodging  with  Intent  to  Defraud 


I.  Introduction 

1.  Scope  of  Article. — It  is  intended  in  this  article  to  discass  th« 
peculiar  duties,  rights  and  liabihtie."?  of  innkeepers,  both  as  to  guests 
and  strangers,  and  to  include  in  the  treatment  not  only  those  to 
whom  the  term  innkeeper  applies  in  its  technical  sense,  but  also 
those  engaged  in  kindred  occupations,  such  as  proprietors  of  board- 
ing houpcp,  lodging  houses,  restaurants,  and  taverns.     This  neceasa- 
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lily  embraces  a  considetatiini  of  the  righto  of  Hiose  engaged  in  such 
occupations,  to  a  lien  to  secure  their  compensation.  So  also  the  sub- 
ject of  offenses  by  and  against  innkeepers  and  other  like  proprietotB 
is  considered  in  so  far  as  peculiar  to  their  occupation.  Thou^ 
akin  to  the  present  topic  no  attempt  is  made  herein  to  discuss  the 
subject  of  the  duties,  rights  and  liabilities  of  sleeping  car  companies,^ 
or  steamboat  companies,'  or  the  liability  of  carriers  for  the  baggage 
of  passengers,*  since  these  matters  are  discussed  at  length  elsewhere 
in  this  work. 

2.  Origin  of  Law  Relating  to  Innkeepers. — As  the  custom  of  the 
realm  of  £ngland  with  regard  to  iims  and  innkeepers  was  a  general 
custom  and,  therefore,  a  part  of  the  common  law,  it  ia  usually  held 
to  be  a  part  of  the  common  law  of  the  several  states  of  this  country, 
so  far  as  applicable  and  not  inconsistent  with  our  own  local  laws  and 
usages,*  and  in  some  jurisdictions  it  is  expressly  provided  that  in 
the  absence  of  a  special  contract,  the  rights  and  liabilities  arising 
out  of  the  relation  remain  as  at  common  law.*  As  will  be  here- 
after seen,  however,  the  law  affecting  innkeepers  has  been  in  certain 
respects  altered  and  modified  by  statute,  both  in  England  and  in  the 
various  states  of  this  country.* 

3.  Definitions  and  Distinctions. — ^An  innkeeper  according  to  the 
common  law  definition,  is  the  keeper  of  a  common  inn  for  the  lodg- 
ing and  entertainment  of  travelers  and  passengers,  their  horses,  and 
attendants,  for  a  reasonable  compensation,'  but  while  this  definition 
is  generally  adopted  and  is  applicable  to  many  cases,  it  is  now  gen- 
erally recognized  that  one  may  be  an  innkeeper  who  does  not  have 
accommodations  for  horses.*     He  is  distinguished  from  the  pro- 

•  prietors  of  other  public  houses  of  entertainment  in  that  he  publicly 
holds  out  his  place  as  one  where  all  transient  persons  who  choose 
to  come  will  be  received  as  guests,*  and  the  occasional  entertain- 

1.  See  Sleeping  Cab  Companies.  7.  Mowers  v.  Fethers,  61  N.  Y.  34, 

2.  See  Shippinq.  19  Am-  Rep.  244.  . 

3.  See  Cabwers,  vol.  5,  p.  158  et  seq.       Note:  7  Am.  Dec.  449. 

4.  Pettit  V.  Thomas,  103  Ark.  593,  8.  Pinkerton  v.  Woodward,  33  CaL 
148  S.  W.  501,  Ann.  Cas.  1914B  726,  557,  91  Am.  Dec.  657;  Kisten  v.  HU- 
42  L.RA..(N.S.)  122;  Kisten  v.  Hilde-  debrand,  9  B.  Mon.  (Ky.)  72,  48  Am. 
brand,  9  B.  Mon.  (Ky.)  72,  48  Am.  Dec.  416  and  note;  Nelson  v.  Johnson, 
Dee.  416;  Mowers  v.  Fethers,  61  N.  Y.  104  Minn.  440,  116  N.  W.  828,  17 
34,  19  Am.  Rep.  244;  Waters  v.  Ger-  L.R.A.(N.S.)  1259;  Albin  v.  Presley, 
ard,  189  N,  Y.  302,  82  N.  E.  143,  121  8  N.  H.  408,  29  Am.  Dec.  679. 

A.  S.  B.  886,  12  Ann.  Cas.  397,  24  Notes:  7  Am.  Deo.  450;  13  Ene. 

LJRA.(N.S.)  958.  Rul.  Cas.  128, 147. 

6.  Herrey  v.  Hart,  149  Ala.  604,  42  9.  Holstein  v.  Phillips,  146  N.   C. 

So.  1013,  123  A.  S.  R.  67,  13  Ann.  366,  59  S.  E.  1037,  14  Ann.  Cas.  323, 

Cas.  1049,  9  L.B.A.(N.S.)  213.  14  L.R.A.(N.S.)  475. 

C  See  infra,  par.  28  et  seq. 

492 


Digitized  by 


Google 


14  B.  C.  li.  XNNKBBPEBS  I  8 

• 

ment  of  travelers  does  not  itself  make  one  an  innkeeper. >*  A  per- 
son who  keeps  a  private  boarding  house,  restaurant,  or  lodging 
house,  cannot  be  regarded  in  a  proper  sense  an  innkeeper,**  but  Uie 
mere  fact  that  one  calls  his  house  a  boarding  house  or  coffee  house 
will  not  make  him  any  the  less  an  innkeeper,  if  he  is  such  in  fact.** 
And  so,  although  his  principal  patrons  are  families,  when  one  receives 
all  the  transient  persons  he  can  get,  and  is  ready  to  entertain  tran- 
sients whenever  they  come,  and  to  receive  anybody  that  is  proper, 
as  to  them  he  is  an  innkeeper,  and  they  are  guests  and  not  boarders 
or  lodgers.**  The  question  as  to  the  character  of  a  person  who  enter- 
tains others  for  compensation  is  usually  one  of  fact  to  be  determined 
by  the  jury.**  An  inn  has  been  defined  as  a  house  which  is  held 
out  to  the  public  as  a  place  where  transient  persons  who  come  will 
be  received  and  entertained  as  guests  for  compensation ;  *'  as  a  public 
house  of  entertainment  for  all  who  choose  to  visit  it;  **  and  as  a  place 
where  all  who  come  are  received  as  guests  without  any  previous  agree- 
ment, as  to  the  duration  of  their  stay,  or  as  to  the  terms  of  their 
entertainment.*^  It  is  not  wayfarers  sJone,  or  travelers  from  a  dis- 
tance that  at  the  present  day  give  character  to  an  inn,  but  that 
entertainment  is  transient  and  open  to  all  who  come,*^  though  in 
early  days  and  under  primitive  conditions  it  was  necessary,  in  order 
to  bring  a  place  within  the  legal  definition  of  an  inn,  and  to  charge 
the  keeper  thereof  with  liability  as  such,  that  lodging,  food,  drink, 

10.  Kisten  v.  Hildebrand,  9  B.  Mon.  Imp.  Co.,  93  Cal.  253,  26  Pac.  1099, 
(Ky.)  72,  48  Am.  Dec.  416.  28  Pae.  943,  27  A.  S.  R.  198, 16  L.R.A. 

Notes  r  7  Am.  Deo.  450;  18  Am.  Rep.  188;  Walpert  v.  Bohan,  126  Ga.  632, 

133.  55  S.  E.  181, 115  A.  S.  R.  114,  8  Ann. 

11.  Note:  7  Am.  Dec.  450.  Cas.  89,  6  L.R.A.(N.S.)    828;   Clem- 

12.  Kisten  v.  Hildebr.ind,  9  B.  Mon.  mons  v.  Meadows,  123  Ky.  178,  94  S. 
(Ky.)  72,  48  Am.  Dec.  416;  Dickerson  W.  13,  124  A.  S.  B.  339,  6  L.R.A. 
V.  Rogers,  4  Humph.  (Tenn.)  179,  40  (N.S.)  847. 

A.m.  Dec.  642.  16.  Pinkerton  v.  Woodward,  33  Cal. 

Note:  13  Eng.  Rul.  Cas.  128.  557,  91  Am.  Dec.  657;  Fay  v.  Pacific 

18.  Pettit  V.  Thomas,  103  Ark.  593,  Imp.  Co.,  93  Cal.  253,  26  Pac  1099, 

148  S.  W.  501,  Ann.  Cas.  1914B  726  28  Pac.  943,  27  A.  S.  R.  198, 16  L.R.A. 

and  note,  42  L.R.A.(N.S.)  122.  188;  Hill  v.  Memphis  Hotel  Co.,  124 

14.  Pettit  V.  Thomas,  103  Ark.  593,  Tenn.  376,  136  S.  W.  997,  34  L.R.A. 

148  S.  W,  501,  Ann.  Cas.  1914B  726,  (N.S.)  420. 

42    L.RA.(N.S.)    122;    Pinkerton    v.  Note:  7  Am.  Dec.  460. 

Woodward,  33  Cal.  657,  91  Am.  Dec.  17.  Fay  v.  Pac.  Imp.  Co.,  93  C»!. 

657;  Fay  v.  Pacific  Imp.  Co.,  93  Cal.  253,  26  Pac.  1099,  28  Pac.  943,  27  A. 

253,  26  Pac.  1099,  28  Pac.  943,  27  A.  S.  R.  198,  16  L.R.A.   188;   Pullman 

S.  R.  198,  16  L.B.A,  188;  Kisten  v.  Palace  Car  Co.  v.  Lowe,  28  Neb.  239, 

Hildebrand,  9  B.  Mon.  (Ky.)  72,  48  44  N.  W.  226,  26  A.   S.   R.   325,   6 

Am.  Dec.  416;  Howth  v.  Franklin,  20  L.B.A.  809. 

Tex.  798,  73  Am.  Dec.  218.  18.  Fay  v.  Pacific  Imp.  Co.,  93  Cal. 

16.  Pettit  ▼.  Thomas,  103  Ark.  693,  263,  26  Pac.  1099,  28  Pae.  943,  27  A. 

148  S.  W.  501,  Ann.  Cas.  1914B  726,  S.  R.  198, 16  L.R.A.  188. 
12  L.B.A.(N.S.)  122;  Pay  v.  Paeiflo 

498 


Digitized  by 


Google 


§  3  INNKEEPERS  14  R.  C.  L. 

and  fitabling  should  be  furnished  to  travelers."  While  serving  intoxi- 
cants may  have  been  an  indispensable  part  of  the  entertainment 
afforded  by  the  common  law  inn,  it  now  seems  to  be  generally  con- 
ceded that  this  is  not  requisite  to  make  a  house  an  inn  or  hotel.** 
It  has  frequently  been  held  that  the  term  "hotel"  is  synonymous  with 
"inn,"  and  that  the  definition  of  an  inn  comprises  a  hotel,*  and  in 
some  jurisdictions,  the  word  "tavern"  is  also  considered  synonymous 
with  "hotel"  and  "inn."  '  Generally,  however,  a  tavern  is  defined 
as  a  place  where  liquors  are  sold  to  be  drunk  on  the  premi.«es.*  The 
fact  that  the  house  is  open  for  the  public,  that  those  who  patronize 
it  come  to  it  upon  the  invitation  which  is  extended  to  the  general 
public,  and  without  any  previous  agreement  for  accommodation  or 
agreement  as  to  the  duration  of  their  stay,  marks  the  important  dis- 
tinction between  a  hotel  or  inn  and  a  boarding  or  lodging  house. 
The  inmate  of  the  latter  is  in  no  sense  a  guest,  because  it  is  not  a 
place  which  is  open  to  all  who  come,  but  is  for  the  accommodation 
of  those  only  that  are  accepted,*  and  the  proprietor  reserves  the  choice 
of  those  that  come  for  entertainment,  the  terms  of  accommodation 
being  governed  by  contract  with  each  customer.' 

19.  Pinkerton  v.  Woodward,  33  Cal.  397;  Houser  v.  Tally,  62  Pa.  St.  92,  1 
557,  91  Am.  Dec.  657;  Nelson  v.  John-  Am.  R«p.  390;  State  v.  Chamblyss, 
son,  104  Minn.  440, 116  N.  W.  828, 17  Cheves  L.  (S.  C.)  220,  34  Am.  Dee. 
L.H.A.(N.S.)  1259.  593. 

20.  Pinkerton  v.  Woodward,  33  Cal.  Notes:  20  L.R.A.(N.S.)  108;  Ann. 
557,  91  Am.  Dec.  657;  Nelson  v.  John-  Cas.  1913B  1033;  Ann.  Cas.  1914B 
son,  104  Minn.  440,  116  N.  W.  328, 17  874. 

L.R.A.(N.S.>  1259.  3.  Raflerty  v.  New  Brunswick  Fire 

Note:  7  Am.  Dec.  449.  Ins.  Co.,  18  N.  J.  L.  480,  38  Am.  Dec. 

1.  Fay  V.  Pacific  Imp.  Co.,  93  Cal.  525. 

253,  26  Pac.  1099,  28  Pac.  943,  27  A.  4.  Birmingham  fty.,  etc.,  Co.  v. 
S.  R.  198,  16  L.R.A.  188;  Nelson  v.  Drennen,  175  Ala.  338,  57  So.  876, 
Johnson,  104  Minn.  440,  116  N.  W.  Ann.  Cas.  1914C  1037;  Pettit  v.  Thom- 
828,  17  L.R.A.(N.S.)  1259;  Ex  parte  as,  103  Ark.  593,  148  S.  W.  501,  Ann. 
Breckenridge,  34  Nev.  275,  118  Pac  Cas.  1914B  726,  42  L.R.A.(N.S.)  122; 
687,  Ann.  Cas.  1914B  871  and  note.  Fay  v.  Pacific  Imp.  Co.,  93  CaL  253, 
Notes:  69  Am.  Dec  222;  Ann.  Cas.  26  Pac  1099,  28  Pac.  943,  27  A.  S.  R. 
1913B  1030,  1033.  198,  16  L.R.A.  188;  Nelson  v.  John- 

2.  Birmingham  Ry.,  etc.,  Co.  v.  son,  104  Minn.  440,  116  N.  W.  828, 17 
Drennen,  175  Ala.  338,  57  So.  876,  L.R.A.(N.S.)  1259;  Pullman  Palace 
Ann.  Cas.  1914C  1037;  Hill  v.  Owen,  Car  Co.  v.  Lowe,  28  Neb.  239,  44  N. 
5  Blackf.  (Ind.)  323,  35  Am.  Dec.  W.  226,  26  A.  S.  R.  325,  6  L.R.A.  809 ; 
124;  Schneider  v.  Conn,  111  S.  W.  Holstein  v.  Phillips,  146  N.  C.  366,  59 
303,  33  Ky.  L.  Rep.  770,  20  L.R.A.  S.  E.  1037,  14  Ann.  Cas.  323,  14 
(N.S.)  107;  New  Gait  House  Co.  v.  L.R.A.(N.S.)  475. 

LouisviUe,  129  Ky.  341,  111  S.  W.  351,       Note:  Ann.  Cas.  1914D  839. 
17  L.R.A.(N.S.)  566;  Rafferty  v.  New       6.  Fay  v.  Pacific  Imp.  Co.,  93  CaL 
Brunswick  Fire  Ins.  Co.,  18  N.  J.  L.  253,  26  Pac.   1099,  28  Pac.  943,  27 
480,  38  Am.  Deo.  525;  Martin  v.  State  A.  S.  R.  198,  16  L.R.A.  188.    And  see 
Ins.  Co.,  44  N.  J.  L.  485,  43  Am.  Rep.  infra,  par.  8. 
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II.  Public  RBGiTLATioir 

4.  Licensing  Business;  Sale  of  Intoxicants. — ^In  some  states,  inn- 
keepers are  now  required  to  be  licensed,*  and  the  same  requirement 
has  frequently  been  applied  to  keepers  of  boarding  houses,  as  well 
as  proprietors  of  hotels.'  According  to  some  decisions,  one  who  has 
not  obtained  a  license  in  conformity  with  the  law  relating  thereto, 
cannot  maintain  an  action  to  recover  his  charges,  such  a  statute  being 
viewed  as  being  for  the  protection  of  the  public  and  not  for  revenue 
merely.'  Nor  will  the  law  enforce  the  lien  of  an  innkeeper  in  favor  of 
a  person  who  has  not  obeyed  a  statute  requiring  a  license  to  con- 
^  duct  an  inn.*  But  it  has  been  held  that  when  a  law  requires  pro- 
'  prietois  of  hotels  and  restaurants  to  pay  a  yearly  license  fee,  the 
proprietor  of  a  hotel  conducted  on  the  European  plan  is  not  subject 
to  both  license  fees,  and  the  fact  that  he  serves  meals  to  those  that 
are  not  otherwise  entertained  by  him,  does  not  alter  this  rule.**  The 
regulation  of  the  vending  of  intoricants  is  purely  statutory.**  Orig- 
inally, the  business  of  innkeeping  consisted  in  part  in  vending  spirit- 
uous liquors  as  well  to  the  inhabitants  of  the  town  or  village  as  to 
the  traveler,  but  it  is  now  well  settled  that  the  fact  that  his  chief 
business  is  the  entertainment  of  travelers  does  not  exempt  the  pro- 
prietor of  an  inn  from  a  law  requiring  the  vendors  of  intoxicants 
to  be  licensed.**  Hotel  keepers  are  given  a  special  license  in  some 
states,  and  the  bona  fide  proprietor  of  a  hotel  is  not  the  less  eligible 
for  such  a  license  because  the  receipts  from  the  sale  of  intoxicants 
are  larger  than  those  from  the  hotel  business  proper,  nor  does  that 
fact  cause  him  to  lose  the  character  of  hotel  keeper.*'  In  England 
since  the  selling  of  liquor  is  regarded  as  essential  to  the  entertain- 
ment of  guests,  and  therefore  a  work  of  necessity,  it  has  been  held 
that  it  does  not  violate  a  statute  against  profanation  of  the  Lord's 
day,  to  furnish  intoxicants  on  Sunday,  but  the  contrary  view  appar- 
entiy  obtains  in  this  country.**  In  some  jurisdictions,  however,  the 
sale  of  intoxicants  with  meals,  or  to  guests  and  ti'avelers,  is  expressly 

6.  Lord  V.  Jones,  24  Me.  439,  41  Am.  9.  Note:  12  L.R.A.(N.S.)  617. 
Dee.  391;  Randall  v.  Tnell,  89  Me.  443,  10.  New  Qalt  House  Co.  v.  Loois- 
36  Atl.  910,  38  I1.B.A.  143.  ville,  129  Ky.  341,  111  S.  W.  351,  17 

7.  Cutsinger  v,  Atlanta,  142  Ga.  555,  L.R.A.(N.S.)  566  and  note. 

83  S.  E.  263,  L.R.A.1915B  1097  and  11.  See     generally,      Intoxicatikg 

note;  Clemmons  v.  Meadows,  123  Ky.  Liquoes. 

178,  94  S.  W.  IS,  124  A.  S.  R.  339,  6  12.  State  v.  Chamblyss,  Cheves  L. 

L.R.A.(N.S.)   847.  (S.  C.)  220,  34  Am.  Dee.  593. 

Notes:  129  A.  8.  R.  283;  Ann.  Cas.  IS.  Schneider  v.   Com.,  Ill   S.  W. 

1914B  874.  303,  33  Ky.  L.  Rep.  770,  20  KR.A. 

8.  Randall  v.  Tuell,  89  Me.  443,  36  (N.S.)  107  and  note. 

Atl.  910,  38  L.B.A.  143.  14.  Note:  2  British  Rnl.  Cas.  687  et 

Notes:    1    L.R.A.(N.S.)    1159;    12  seq. 
L.R.A.(N.S.)  617. 
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excepted  from  the  prohibition  of  selling  intoxicants  on  Sunday.  The 
rule  in  determining  whether  a  sale  is  within  such  an  exception  is 
that  the  transaction  must  be  bona  fide,  and  the  burden  of  showing 
the  good  faith  is  on  the  innkeeper,^'  and  it  haa  been  held  that  the 
mere  registering  of  one's  name  as  a  guest,  in  a  book  kept  for  that 
purpose,  is  not  sufficient  to  make  him  a  bona  fide  guest^*  The  ques- 
tion as  to  what  is  a  "hotel"  within  the  meaning  of  statutes  regulating 
the  sale  of  liquor,  is  discussed  elsewhere  in  this  work.*' 

5.  Regulations  to  Protect  Public  Health  and  Safety. — As  a  part 
of  its  police  power,  in  the  interest  of  public  health  and  safety,  a  state 
may  regulate  the  use  of  buildings  in  which  inns  or  hotels  are  con- 
ducted, and  statutes  classifying  hotels  or  inns  for  the  purpose  of . 
inspection,  sanitary  measures,  and  protection  from  fire,  according  to 
the  number  of  rooms  contained  therein  have  frequently  been  held 
not  to  be  unreasonable  or  class  legislation.**  But  a  statute  subjecting 
an  innkeeper  or  hotel  keeper  to  imprisonment  for  failure  to  pay  an 
inspection  fee  has  been  held  invalid,  as  contravening  a  constitutional 
provision  against  imprisonment  for  debt,**  and  it  has  been  declared 
that  a  statute  which  regulates  lodging  houses,  and  does  not  include 
hotels  or  boarding  houses  is  discriminatory  and  therefore  unconstitu- 
tional, and  that  the  term  lodging  house  keeper  does  not  comprehend 
a  boarding  house  or  hotel  keeper.'**  A  full  discussion  of  the  validity 
and  enforcement  of  statutes  and  ordinances  regulating  the  construc- 
tion of  buildings,  and  requiring  the  owners  or  proprietors  thereof  to 
provide  suitable  fire  escapes,  will  be  found  elsewhere  in  this  work.* 

III.  Who  Is  a  Guest 

6.  In  General. — A  guest  is  a  traveler  or  wayfarer  who  comes  to 
an  inn  or  hotel  for  transient  entertainment  or  accommodation,  and 
ia  accepted  therein  as  such,*  but  the  words  "traveler"  or  "wayfarer" 
commonly  appearing  in  the  cases  defining  who  is  a  guest,  are  gen- 
erally construed  as  not  being  restricted  to  the  sense  in  which  they 


16.  Note:  17  Ann.  Cas.  817. 

16.  Cake  v.  District  of  Columbia,  33 
App.  Cas.  (D.  C.)  272,  17  Ann.  Cas. 
814  and  note. 

17.  See  Iktohcating  Liquors. 

18.  Hubbell  v.  Higgins,  148  la.  36, 
126  N.  W.  914,  Ann.  Cas.  1912B  822 
and  note;  State  v.  McFarland,  60 
Wash.  98,  110  Pac  792,  140  A.  S.  R. 
909.  Qenerally  as  to  the  scope  and 
objects  of  enactments  under  police 
power,  see  Constitotional  Law,  voL 
6,  p.  202  et  seq. 

19.  HubbeU  v. 


126  N.  W.  914,  Ann.  Cas.  1912B  822 
and  note. 

20.  Bailey  v.  People,  190  lU.  28,  60 
N.  E.  98,  83  A.  S.  R.  116,  54  L.R.A. 
838. 

1.  See  BuiiiDiNGS,  vol.  4,  p.  394  et 
seq.    And  see  Landlord  akd  Tenant. 

2.  Pettit  v.  Thomas,  103  Ark.  593, 
148  S.  W.  501,  Ann.  Cas.  1914B  726, 
42  L.R.A.(N.S.)  122;  Pulhnan  Palace 
Car  Co.  v.  Lowe,  28  Neb.  239, 44  N.  W. 
226,  26  A.  S.  R.  325,  6  L.R.A.  809; 
Holstein  v.  Phillips,  146  N.  C.  366,  69 


V. 

8.  E.  1037, 14  Ann.  Cas.  323  and  note, 
Higgins,  148  la.  36,  14L.R.A.(N.S.)  475  and  note. 
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tie  ordinarily  used  in  oUieir  conneetionB,  and  it  is  not  usually  deemed 
essential  to  the  relation  of  innkeeper  and  guest  that  the  house  be  kept 
<8ily  for  the  reception  of  travelers.*  As  used  in  the  above  definition, 
a  traveler  is  one  who  travels  in  any  way.  Distance  is  not  material, 
and  a  townsman  or  neighbor  may  be  a  traveler,  and  therefore  a  guest 
at  an  inn,  as  well  as  he  that  comes  from  a  distance,  or  from  a  foreign 
oovmtry.*  There  are,  however,  some  cases  in  which  the  language 
used  seems  to  restrict  the  rdation  of  guest  and  innkeeper  to  those 
who  come  from  a  distant  point  and  to  exclude  a  resident  of  the 
town  in  which  the  hotel  or  inn  is  situated.'  The  mere  fact  that 
one  uses  the  facilities  and  accommodations  held  out  does  not  of  itself 
make  him  a  guest,'  and  it  is  generally  conceded  that  a  person  who 
comes  to  an  inn  for  a  purpose  totally  foreign  to  the  object  for  which 
at  common  law  an  inn  was  maintained,  is  not  a  guest.^  Although 
supplying  food  is  one  of  the  purposes  for  which  an  inn  is  kept,  yet 
those  attending  a  banquet  are  not  guests,  and  it  has  been  held  that 
this  is  true  even  as  to  a  traveler  who  has  a  room  in  the  hotel  or 
inn  where  the  banquet  is  g^ven.  When  he  attends  the  banquet  at 
the  invitation  of  those  who  give  it,  he  is  their  guest  and  not  the 
innkeeper's.*    Nor  does  the  relation  exist  between  the  proprietor  of  a 

8.  Pullman  Palace  Car  Co.  v.  Lowe,  762;   Maiming   v.    Wells,   9    Humph. 
28  Neb.  239,  44  N.  W.  226,  26  A.  S.  R.    (Tenn.)  746,  51  Am.  Dec.  688. 
326,  6  L.RA.  809;  Hill  v.  Memphis       Note:  62  Am.  Dec  586. 
Hotel  Co.,  124  Tenn.  376,  136  S.  W.       6.  Carter  v.  Hobba,  12  Mich.  52,  83 
997,  34  LJIA.(N.S.)  420.  Am.  Dec.  762;  Amey  v.  Winchester,  68 

4.  Pettit  V.  Thomas,  103  Ark.  593,  N.  H.  447,  39  Atl.  487,  73  A.  S.  R. 
148  S.  W.  501,  Ann,  Cas.  1914B  726  614,  39  L.R.A,  760;  Manning  v.  Wells, 
and  note,  42  L.R.A.(N.S.)  122;  Fay  9  Humph.  (Tenn.)  746,  51  Am.  Dec 
V.  Pacific  Imp.  Co.,  93  Cal.  263,  26  688;  Meachan  v.  GaUoway,  102  Tenn. 
Pac.  1099,  28  Pae.  943,  27  A.  S.  R.  415,  52  S.  W.  859,  73  A.  S.  R.  886 
198,  16  LJIA.  188;  Pulhnan  Palace  and  note,  46  L.R.A.  319;  McDaniels  v. 
Car  Co.  V.  Lowe,  28  Neb.  239,  44  N.  W.  Robinson,  26  Vt.  316,  62  Am.  Dec  574 
226,  26  A.  S.  R.  325,  6  L.R.A.  809;  and  note;  Curtis  v.  Murphy,  63  Wis. 
Neal  V.  Wilcox,  49  N.  C.  146,  67  Am.  4,  22  N.  W.  825,  53  Am.  Rep.  242, 
Dec  266;  Hill  v.  Memphis  Hotel  Co.,  Notes:  105  A.  S.  R.  932  et  seq.;  6 
124  Tenn.  376,  136  S.  W.  997,  34  LJI.A.  483;  13  Eng.  RuL  Cas.  129. 
L.R.A.(N.S.)  420;  McDaniels  v.  Rob-  7.  Walpert  v.  Bohan,  126  Ga.  532, 
inson,  26  Vt,  316,  62  Am.  Dec  514  and  55  S.  E.  181,  U5  A.  S.  R.  114,  8  Ann. 
note;  Curtis  v.  Murphy,  63  Wis.  4,  Cas.  89,  6  L.R>A.(N.S.)  828;  Carter  v. 
22  N,  W,  825,  53  Am.  Rep.  242,  Hobbs,  12  Mich.  52,  83  Am.  Dec  762; 

Notes:  25  Am.  Rep.  655;  46  Am.  Amey  v.  Winchester,  68  N.  H.  447,  39 
Eep.  119 ;  105  A.  S.  R.  934.  Atl,  487,  73  A.  S.  R,  614  and  note,  39 

6.  Birmingham    Ry.,    etc,    Co.    v.  LJBJt,    760;    Manning    v.    Wells,    9 
Drennen,  175  Ala.   338,  57  So.  876,  Humph.    (Tenn.)    746,   51  Am.   Dec 
Ann.    Cas.   1914C    1037;    Mateer   v.  688. 
Brown,  1  Cal.  221,  62  Am.  Dec  303;      Note:  46  Am.  Rep.  12L 
TCwfam  T.  Hildebrand,  9  B.  Mon.  (Ky.)       8.  Amey  v.  Winchester,  68  N,  H. 
72,  48  Am.  Dec  416  and  note;  Carter  447,  30  Atl.  487,  73  A.  S.  R.  614,  39 
V.  Hobbs,  12  Mich.  52,  83  Am.  Dec  Lil.A.  760. 
E.  C.  L.  XIV.— 32.  497 
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hotel  or  inn  and  one  who  is  there  by  spedal  invitation  as  to  a  ball 
given  by  the  former.* 

7.  Matters  Affecting  Existence  of  Relation. — ^It  is  immaterial  how 
slight  may  be  the  entertainment  received  or  how  temporary  the  use 
made  of  the  inn,  if  the  person  is  there  as  a  guest,*"  and  it  seems  to 
be  generally  accepted  that  one  may  be  a  guest  though  he  be  not 
accommodated  with  lodging.**  Being  serv^  with  a  meal,**  or  the 
purchase  of  liquor  has  been  declared  sufficient  to  make  one  a  guest.** 
But  while  one  may  be  a  guest  by  being  served  with  a  meal,  it  is 
essential  that  he  be  so  served  as  a  guest,  and  his  intention  in  that 
respect  is  material.  If  he  comes  to  the  inn  for  some  other  pm-pose 
than  that  of  becoming  a  guest  thereof,  and  as  an  incident  to  his 
being  there,  takes  a  meal,  he  is  not  regarded  as  a  guest.**  While 
the  foregoing  rules  are  fairly  well  settled,  there  is  some  conflict  of 
opinion  as  to  the  status  of  one  who  is  entertained  in  a  house  which 
has  no  means  for  supplying  food,  and  offers  a  place  for  lodging  only. 
While  authority  of  both  text  writers  and  adjudicated  cases  is  not 
wanting  to  support  the  rule  that  the  furnishing  of  food  as  well  as 
lodging  is  still  an  essential  characteristic  of  an  inn  or  hotel,*'  some 
of  the  later  decisions  take  the  view  that  the  reason  for  holding  that ' 
the  supplying  of  guests  with  food  is  a  necessary  requisite  of  an  inn  has 
as  effectually  ceased  as  it  has  with  reference  to  the  supplying  of 
drink  and  stabling,  and  that,  on  the  other  hand,  the  reason  for 
imposing  the  liability  of  a  common  innkeeper  upon  one  who  fur- 
nishes lodgings  only  is  still  as  potent  as  it  ever  was  in  any  case. 
According  to  these  authorities,  one  who  occupies  a  room  as  a  guest, 
in  a  house  which  is  conducted  as  a  hotel,  although  there  is  no  pro- 
vision for  supplying  him  with  food,  may  be  a  guest.**  Hotels  con- 
ducted on  the  European  plan  whereby  the  guest  pays  for  his  meals 
separately  and  independently  of  his  lodging  have  frequently  been 
held  to  be  inns  within  the  common  law  meaning.*'    The  patron  of 

9.  Note:  46  Am.  Rep.  121.  Notes:  18  Am.  Rep.  133;  6  L.R.A. 

10.  Note:  105  A.  S.  R.  932  et  seq.  483;  13  Eng.  Rul.  Cas.  130. 

11.  Bowell  V.  DeWald,  2  Ind.  App.  14.  Note:  4  British  Rul.  Cas.  431. 
303,  28 'N.  B.  430,  50  A.  S.  R.  240;  15.  Note:  17  LJl.A.(N.S.)   1259  et 
Hill  V.  Memphis  Hotel  Co.,  124  Tenn.  seq. 

376,  136  S.  W.  997,  34  L.R.A. (N.S.)  16.  Nelson   v.   Johnson,  104  Minn. 

420;  Reed  v.  Amidon,  41  Vt.  15,  98  440,  116  N.  W.  828,  17  L.R.A. (N.S.) 

Am.  Dec.  560;   Wright  v.  Anderton,  1259  and  note. 

[1909]  1  K.  B.  209,  78  L.  J.  K.  B.  165,  17.  New  Gait  House  Co.  v.  Louis- 

100  L.  T.  N.  S.  123,  25  Times  L.  Rep.  viUe,  129  Ky.  341,  111  S.  W.  351,  17 

156,  53  Sol.  J.  135,  4  British  Rul.  Cas.  L.R.A. (N.S.)   566  and  note;  Johnson 

425.  V.  Chadbourn  Finance  Co.,  89  Minn. 

12.  Note:  13  Eng.  Rul.  Cas.  130.  310,  94  N.  W.  874,  99  A.  S.  R.  571; 

13.  Bennett  v.  MeUor,  5  T.  R.  273,  Hill  v.  Memphis  Hotel  Co.,  124  Tenn- 
2  Rev.  Rep.  593,  13  Eng.  Rul.  Cas.  376,  136  S.  W.  997,  34  L.R.A.(N.S.) 
118.  420. 
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a  boiiae  which  has  accommodations  only  for  sleepiiig  will  be  legBrded 
as  a  gueet  when  it  is  held  out  as  being  a  place  where  meals  may  be 
had,  but  which  does  not  itself  have  any  means  of  serving  meals,  but 
depends  upon  a  nearby  caf6,  operated  independently  and  by  other 
persons.  Having  held  his  house  out  as  fulfilling  all  the  requirements 
of  a  common  law  inn,  the  proprietor  is  precluded  from  d^iying  its 
character  as  such.*'  The  innkeeper  holds  himself  out  as  ready  and 
willing  to  receive  all  who  come  and  are  willing  to  pay  a  reasonable 
price  for  the  entertainment  that  he  provides,  and  is  in  the  business 
of  rnnkeeping  to  make  a  profit.  One,  therefore,  cannot  become  a 
guest  unless  he  procures,  or  at  least  intends  to  procure  some  accom- 
modation for  a  valuable  consideration,  and  if  he  uses  the  facilities 
of  the  inn  gratuitously,  he  is  not  entitled  to  the  same  consideration 
or  protection  as  a  guest.*^  One  whose  purpose  in  being  in  a  hotel 
is  unlawful  is  not  protected  nor  favored  as  a  guest,  as,  for  instance, 
where  a  room  in  a  hotel  is  taken  for  the  purpose  of  illicit  sexual 
intercourse."*  It  seems,  however,  that  when  the  object  is  accomplished 
and  one  of  the  parties  remains,  from  the  moment  that  such  unlawful 
conduct  ceases,  such  person  becomes  a  guest  and  stcmds  in  the  same 
relation  to  the  proprietor  of  the  house  as  other  guests.* 

8.  Distinction  between  Guest  and  Boarder  or  Lodger. — ^It  is  diffi- 
cult to  define  with  precision  who  is  a  boarder  as  distinguished  from 
a  guest  It  is  rather  a  question  of  fact  in  each  case  to  be  ascertained 
by  a  consideration  of  all  the  circumstances  thereof.  There  are,  how- 
ever, certain  facts  which  tend  to  fix  one's  relation  with  ihe  keeper 
of  an  inn  or  hotel.  A  guest  is  one  who  is  transient,  that  is,  free  to 
go  and  come  at  pleasure,  and  who  does  not  sojourn  in  the  inn  for  a 
specified  time  or  permanently.*  But  the  mere  fact  that  one  is  tran- 
sient does  not  necessarily  determine  his  status  to  be  that  of  guest,  and 
one  may  be  a  boarder  if  the  other  circumstances  of  his  entertainment 
so  characterize  him,  although  he  is  free  to  leave  at  any  time.*  Another 
circumstance  distinguishing  a  boarder  from  a  guest  is  that  the  latter 
is  usually  entertained  from  day  to  day  without  any  express  contract,* 

18.  Johnson  v.  CSiadboum  Finance  ment  Co.,  87  Cal.  483,  26  Pa45.  92,  22 

Co.,  89  Minn.  310,  94  N.  W.  874,  99  A.  S.  R.  265. 

A.  S  R  571  *•  Birmingham    Ry.,    etc.,    Ck).    ▼. 

19!  Baker' V.  Bailey,  103  Ark.  12,  Drennen,  ^^^  AJa.  338,  57   So    876, 

'Veil'''    M^t-^S'^i'l-  -  cfrV v^'Lif 28^en9fi 

00  ^-  ^/«  A^p^'     L  '  N.  W.  226,  26  A.  8.  B.  325,  6  L.R.A. 

^,^xT^-  **^'  ^?  t^o^tSn^-  809;  McDknielfl  v.  Robinson,  26  Vt. 

1.  Note:  99  A.  S.  B.  599.  gjg    62  Am.  Deo.  574;   Wertheimer- 

2.  Holstein  v.  Phillips,  146  N.  C.  Swarts  Shoe  Co.  ▼.  Hotel  Stevens  Co., 
860,  69  S.  E.  1037,  14  Ann.  Cas.  323  33  vfash.  409,  80  Pac.  563,  107  A.  S. 
and  note,   14  L.BA.(N.S.)    475  and  r.  864,  3  Ann.  Cas.  625. 

note.    And  see  snpra,  par.  6.  Notes:  46  Am.  Bep.  120;  99  A.  S. 

3.  Meore  v.  Long  Beach  Develop-   B.  583  et  seq.;  Ano.  Cas.  1914D  839r. 
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whereas  the  boarder  eontracta  for  a  definite  period  and  for  a  fixed 
sum,*  and  usually  pays  by  the  month  or  week.*  It  must  be  borne 
in  mind,  however,  that  these  circumstances  are  but  evidence  and  not 
inflexible  rules,  and  that  if  one  retain  his  character  as  a  traveler, 
he  may  be  a  guest  although  his  stay  is  not  transient.'  Neither  the 
length  of  time  that  a  man  remains  at  an  inn,  nor  any  agreement 
that  he  may  make  as  to  the  price  of  board  per  day  or  per  week,  will 
deprive  him  of  his  character  as  a  guest,  provided  in, other  respects 
he  does  not  lose  his  status  as  a  traveler."  But  as  to  those  persons 
who  are  not  strictly  travelers,  the  rule  seems  to  be  that  they  must  be 
transient,  and  must  be  entertained  without  any  special  agreement, 
and  for  no  fixed  time,  to  be  classed  as  guests  and  not  boarders,'  and 
that  cue  who  comes  to  an  inn  or  hotel  under  a  special  contract  to 
board  and  sojourn  there,  and  who,  for  the  time  being,  makes  it  his 
home,  is  a  boarder.**    So  a  lodger  has  been  defined  as  one  who,  for 

6.  Pettit  V.  Thomas,  103  Ark.  593,  and  note,  42  L.R.A.(N.S.)    122   and 

148  S.  W.  501,  Ann.  Cas.  1914B  726  note;  Pinkerton  v.  Woodward,  33  Cal. 

and  note,  42  L.R.A.(N.S.)    122   and  557,  91  Am.  Deo.  657  and  note;  Fay 

note;  Carter  v.  Hobbs,  12  Mich.  52,  83  v.  Pacific  Imp.  Co.,  93  Cai.  253,  26 

Am.  Dec.   762;   Holstein  ▼.  Phillips,  Pac.  1099,  28  Pac.  943,  27  A.  S.  R. 

146  N.  C.  366,  59  S.  E.  1037,  14  Ann.  198,  16  L.R-A..  188;  Magee  v.  Pacific 

Cas.  323  and  note,  14  L.R.A.(N.S.)  Imp.  Co.,  98  Cal.  678,  33  Pac.  772,  35 

475  and  note;  Meachan  v.  Galloway,  A.  S.  R.  199;  Hancock  v.  Rand,  94 

102  Tenn.  415,  52  S.  W.  859,  73  A.  S.  N.  T.  1,  46  Am.  Rep.  112  and  note; 

R.  886  and  note,  46  LJRA..  319.  Holstein  v.  Phillips,  146  N.  C.  366,  59 

6.  Pettit  V.  Thomas,  103  Ark.  593,  S.  E.  1037, 14  Aon.  Caa.  323  and  note, 
148  S.  W.  501,  Ann.  Cas.  1914B  726,  14  L.RA..(N.S.)  475  and  note. 

42  L.R.A.(N.S.)  122  and  note;  Vance  Notes:  18  Am.  Rep.  133;  105  A.  S. 

V.  Throckmorton,  5  Bnsh  (Ky.)  41,  96  R.  934  et  seq.;  8  L.R.A.  97;  21  L.RA.. 

Am.   Dec   327   and   note;   Kisten   v.  229;  42  L.R.A.(N.S.)  122;  2  British 

Hildebrand,  9  B.  Mon.  (Ky.)  72,  48  Rul.  Cas.  688. 

Am.  Dee.  416;  Neal  v.  Wilcox,  49  N.  9.  Pettit  v.  Thomas,  103  Ark.  593, 

C.  146,  67  Am.  Dec.  266;  Manning  v.  48  S.  W.  501.  Ann.  Cas.  1914B  726, 

Wells,  9  Humph.  (Tenn.)  746,  51  Am.  42  L.R.A.(N.S.)  122  and  note;  Wal- 

Dee.  688;  Meachan  v.  Galloway,  102  pert  v.  Bohan,  126  Ga.  532,  55  S.  E. 

Tenn.  415,  52  S.  W.  859,  73  A.  S.  R.  181, 115  A.  S.  R.  114,  8  Ann.  Cas.  89, 

886  and  note,  46  L.R.A.  319.  6  L.R.A.(N.S.)  828;  Pullman  Palace 

Notes:  14  Am.  Dec.  258;  Ann.  Cas.  Car  Co.  v.  Lowe,  28  Neb.  239,  44  N. 

1914B  729.  W.  226,  26  A.  S.  R.  325,  6  L.R.A.  809; 

7.  Pettit  V.  Thomas,  103  Ark.  593,  Hancock  7.  Rand,  94  N.  Y.  1,  46  Am. 
148  S.  W.  501,  Ann.  Cas.  1914B  726  Rep.  112  and  note. 

and  note,  42  L.R.A.(N.S.)  122;  Eisten  Notes:  105  A.  S.  R.  987  et  seq.;  21 

V.  Hildebrand,  9  B.  Mon.  (Ky.)  72,  48  L.R.A.  229. 

Am.   Dec   416   and  note;    Vance   v.  10.  Moore  v.  Long  Beach  Develop- 

Throckmorton,  5  Bush   (Ky.)   41,  96  ment  Co.,  87  Cal.  483,  26  Pac.  92,  22 

Am.  Dec.  327  and  note.  A.  S.  B.  265;  Holstein  v.  Phillips,  146 

Notes:  7  Am.  Dec.  451;  105  A.  S.  R.  N.  C.  366,  59  S.  E.  1037, 14  Ann.  Caa. 

934;  14  Ann.  Cas.  326  et  seq.  323  and  note,  14  LJtA.(N.S.)  475  and 

8.  Pettit  V.  Thomas,  103  Ark.  593,  note. 

148  S.  W.  601,  Ann.  Cas.  1914B  726       Note:  42  LJt.A.(N.S.)  122. 
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the  tiine  being,  ha«  his  home  at  his  lodging  place.**  Bat  when  one 
is  constantly  traveling  and  has  no  fixed  residence,  and  does  not  intend 
to  make  the  bouse  in  which  he  dwells  temporarily  his  home,  but 
expects  to  leave  at  any  time,  although  he  has  dwelt  there  sevend 
months,  it  has  been  held  that  he  is  still  a  guest,  and  that  the  mere 
fact  that  for  the  time,  the  hotel  or  inn  is  his  only  home  or  place  of 
residence  does  not  preclude  the  relation  of  innkeeper  and  guest** 
The  question  whether  a  person  who  sojourned  at  an  inn  is  there  in 
the  capacity  of  a  boarder  or  a  guest  is  usually  for  the  jury.** 

IV.  Duties,  Rights  and  Liabilities  as  to  Person  o»  Guest 

9.  Duty  to  Receive  All  Seekii^;  Entertaiament. — An  innkeq>«r 
holds  out  his  house  as  a  public  place  to  which  travelers  may  resort, 
and  of  course  surrenders  some  of  the  rights  which  he  would  otherwise 
have  over  it.  Holding  it  out  as  a  place  of  accommodation  for  travd- 
ers,  he  cannot  prohibit  persons  who  come  under  that  character,  in  a 
proper  manner,  and  at  suitable  times,  from  entering,  so  long  as  he 
has  the  means  of  accommodation  for  them.**  According  to  early 
English  decisions,  this  rule  seems  to  have  been  restricted  to  travelers 
in  the  limited  sense  of  the  term,  and  the  innkeeper  was  not  bound  to 
receive  one  who  did  not  come  in  the  character  of  a  traveler  or  way- 
faring person.*'  Under  the  modem  view,  however,  since  one  may 
be  a  guest  even  though  a  fellow  townsman  with  the  innkeeper,  he 
may  demand  entertainment.**  Being  engaged  in  a  business  in  which 
the  public  has  an  interest  and  enjoying  certain  privileges  and  rights 
not  accorded  to  members  of  the  public  generally,*^  an  innkeeper  can- 
not discriminate  in  favor  of  or  against  any  class  or  pick  and  choose 
his  guests,*^  and  a  wrongful  refusal  to  furnish  accommodations  will 

11.  Pullman  Palace  Car  Co.  v.  Lowe,  Ohio  St.  32,  4  N.  E.  398,  58  Am.  Rep. 
28  Neb.  239,  44  N.  W.  226,  26  A.  S.   785. 

E.  809,  6  LJlJl.  809.  Note:  18  Am.  Eep.  133. 

12.  Hancock  v.  Band,  94  N.  Y.  1,  14.  Bowlin  v,  Lyon,  67  la.  536,  26 
46  Am.  Rep.  112  and  note  (applying  N.  W.  766,  56  Am.  Rep.  355;  Markham 
this  role  in  the  case  of  an  officer  in  the  v.  Brown,  8  N.  H.  523,  31  Am.  Dee. 
army  liable  at  any  time  to  be  called  209;  State  v.  Steele,  106  N.  C.  766, 11 
to  distant  and  remote  places  by  order  S.  E.  478,  19  A.  S.  E.  573,  8  L.EJl. 
of  the  government).  516. 

Note:  42  L.R.A.(N.S.)  122.  Notes:  18  Am.  Eep.  135;  15  L.BA. 

13.  Pettit  T.  Thomas,  103  Ark.  593,  321. 

148  S.  W.  601,  Ann.  Cas.  1914B  726,  15.  Note:  62  L.EA.(N.S.)  743. 

42  LJEt.A.(N.S.)  122;  Eisten  ▼.  Hilde-  16.  State  v.  Steele,  106  N.  C.  766, 

brand,  9  B.  Mon.  (Ky.)  72,  48  Am.  11  S.  E.  478, 19  A.  S.  B.  573,  8  L.RJL 

Dee.  €L6;  Mason  v.  Thompson,  9  Pick.  516.    And  see  supra,  par.  d. 

(Mass.)  280,  20  Am.  Dec.  471;  Neal  17.  Bowlin  v.  Lyon,  67  la.  536,  26 

▼.  Wilcox,  49  N.  C.  146,  67  Am.  Dee.  N.  W.  766,  66  Am.  Rep.  355. 

266;  Axeade  Hotel  Co.  v.  Wiatt,  44  18.  Bowlin  t.  Ly<ai,  67  la.  536,  25 
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render  him  liable  to  an  action  for  damages,**  as  where  he  falsely  pre- 
tends his  house  is  full ;  **  but  he  is  not  required  to  have  unlimited 
accommodations,  and  consequently,  when  hig  house  is  full,  his  in- 
ability and  refusal  to  receive  one  is  not  actionable.*  And  when 
his  rooms  are  full,  he  is  not  obliged  to  allow  a  person  to  use  a  room 
not  fitted  for  nor  provided  as  a  lodging  room.'  Nor  is  it  neceesary 
that  rooms  be  filled  to  their  actual  physical  capacity.  An  inn  is 
said  to  be  full  when  all  the  bedrooms  are  occupied,  and  one  person 
may  be  assigned  to  each  room.*  There  is,  however,  authority  to 
the  effect  that  where  a  room  has  been  engaged  but  is  unoccupied, 
one  has  a  right  to  demand  the  use  of  it  until  the  hirer  arrives.*  An 
inn  must  be  kept  open  at  all  times  and  an  innkeeper  cannot  refuse 
to  entertain  one  because  he  arrives  on  Sunday.'  Nor  is  the  lateness 
of  the  hour,  a  proper  reason  for  refusal  to  receive  a  guest*  The 
liability  for  denial  of  accommodation  to  any  person  is  regulated  by 
statute  in  some  states.' 

10.  When  Refusal  Is  LawfuL — ^An  innkeeper  may  make  reason- 
able and  proper  rules  for  the  conduct  of  his  business  though  he  can- 
not act  arbitrarily  or  captiously  in  refusing  to  furnish  accommoda- 
tions,^ and  his  duty  to  receive  persons  applying  for  entertainment 
extends  only  to  those  of  good  character  and  well  demeaned,*  free 
from  any  contagious  or  infectious  disease,*"  and  who  have  the  finan- 

N.  W.  766,  56  Am.  Eep.  355;  Browne  86  L.  T.  N.  S.  625,  18  Times  L.  Rep. 

T.  Brandt,  [1902]  1  E.  B.  696,  71  L.  399,  2  Britiah  RoL  Cas.  680  and  note. 

J.  K  B.  367,  50  W.  R.  654,  86  L.  T.  N.  Notes :  62  L.R.A,(N.S.)  743  et  seq. ; 

S.  626, 18  Times  L.  Rep.  399,  2  British  13  Ann.  Cas.  1051. 

RnL  Cas.  680  and  note.  3.  Brawne  v.  Brandt,  [1902]  1  K.  B. 

Note:  52  L.R.A.(N.S.)  741,  745.  696,  71  L.  J.  K.  B.  367,  50  W.  R.  654, 

19.  Maten  v.  Brown,  1  Cal.  221,  52  86  L.  T.  N.  S.  625,  18  Times  L.  Rep. 

Am.  Dee.  303;  Kisten  v.  Hildebrand,  9  399,  2  British  Rol.  Cas.  680. 

B.  Mon.  (Ky.)  72,  48  Am.  Dec.  416;  Note:  52  L.R.A.(N.8.)  743. 

Atwater  v.  Sawyer,  76  Me.  539, 49  Am.  4.  Note:  2  British  Rul.  Cas.  680. 

Rep.  634;  Bennett- v.  Mellor,  5  T.  R.  5.  Note:  62  L.R.A.(N.S.)  741  etseq. 

273,  2  Rev.  Rep.  593,  13  Eng.  Rul.  6.  Notes:   52  LJl.A.(N.S.)   742;  2 

Cas.  118;  Browne  v.  Brandt,  [1902]  1  British  Rul.  Cas.  687. 

K.  B.  696,  71  L.  J.  K.  B.  367,  50  W.  7.  Note:  62  L.R.A.(N.S.)  745.    And 

R.  664,  86  L.  T.  N.  S.  625,  18  Times  gee  infra,  par.  42. 

L.  Rep.  399,  2  British  Rul.  Cas.  680  g  Browne  v.  Brandt,  [1902]  1  K.  B. 

""w  ♦°**'ko  t  tj  a  /XT  c  .  •T^n    *  696,  71  L.  J.  K.  B.  367,  50  W.  R.  654, 

.Notes:  52  L.RA.(NS.)  740  et  seq.;   gg  '^  t.  N.  S.  625,  18  Times  L.  Rep. 

2S1;£?-521L.r1(N.S.)   743  et  ''^  ?  ^1??  5'^/ £^4  f  S^^""**' 

seq.;  2  British  Rul.  Cas.  689.  ^ote:  52  L-B.A.(N.S  )  745  et  ^. 

L  Browne  v.  Brandt,  [1902]  1  K.  B.  J.  Cle™»*  J.  Meadows,  123  Ky 

696,  71  L.  J.  K,  B.  367,  60  W.  R.  654,  1^8,  94  S.  W.  13, 124  A.  8.  R.  339,  6 

86  L  T.  N.  S.  625,  18  Times  L.  Rep.  L.R.A.(N.S.)  847;  Atwater  v.  Sawyer, 

399,  2  British  RnL  Cas.  680  and  note.  76  Me.  539,  49  Am.  Rep.  634. 

Notes:  52  L.R.A.(N.8.)  743.  Notes:  52  L.R.A.(N.S.)  745  et  seq.; 

2.  Browne  v.  Brandt,  [1902]  1  K.  B.  2  British  Rul.  Cas.  692  et  seq. 

896,  71  L.  J.  K.  B.  367,  50  W.  R.  654,  10.  Note:  52  L.R.A,(N.S.)  746. 
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cial  ability  to  pay  the  charges  filed  by  him.^^  He  may  demand 
payment  in  advance,^*  but  he  cannot  impose  unreasonable  terms, 
eitiier  with  respect  to  the  price  or  to  the  kind  of  entertainment.  He 
is  entitled  to  no  more  than  a  reasonable  amount  for  his  compen* 
sation,**  and  in  some  jurisdictions  the  price  is  regulated  by  statute." 
He  may  properly  refuse  to  reoeive  as  a  guest  one  who  is  of  suspicious 
or  immoral  character,  or  in  objectionable  physical  condition,^*  or 
of  vulgar  habits,  or  one  who  is  so  objectionable  to  the  patrons  of  the 
house,  on  account  of  the  race  to  which  he  belongs,  that  it  would 
injure  the  proprietor's  business  to  admit  him.**  He  may  exclude 
from  his  house  all  disorderly  persons,  and  all  that  come  with  intent 
to  disturb  the  peace  and  coiofort  thereof.  Nor  is  he  required  to 
wait  until  actual  misconduct  occurs,  but  if  he  has  sufficient  reason 
to  suspect  that  one  seeking  entertainment  will  be  disorderly,  he  may 
refuse  to  receive  him.  But  it  has  been  held  that  he  is  not  justified  in 
rejecting  a  person  because  he  wears  a  militia  uniform  or  because  mem- 
bers of  the  same  company  had  been  disorderly  on  a  previous  occasion, 
and  that  it  is  no  excuse  that  he  is  unable  to  distinguish  between 
them.*'  He  is  also  justified  in  excluding  from  his  house  one  who 
comes  there  for  the  purpose  of  soliciting  business,  and  this  is  true  even 
thou^  the  innkeeper  is  injured  in  a  collateral  business,  if  it  is  con- 
nected with  the  inn."  It  is  generally  held  to  be  a  question  for  the 
jury  whether  a  person  is  a  proper  person  to  be  received.**  Not  only  is 
an  innkeeper  bound  to  receive  the  person  of  one  seeking  entertain- 
ment in  bis  house,  but  also  the  goods  which  he  brings  wi&  him,  and 
the  actual  ownership  thereof  is  immaterial,  though  dangerous  articles 
such  as  explosives  may  be  refused.**  Siuce  in  modem  times,  it  is  not 
essential  to  the  character  of  an  inn  that  there  be  provision  for  keeping 
horses  and  carriages,  the  keeper  of  an  inn  is  not  liable  for  his  inability 
to  care  for  them,*  but  if  he  has  proper  accommodations,  he  is  just  as 

11.  Maitham  ▼.  Brown,  8  N.  H.  523,  17.  Atwater  v.  Sawyer,  76  ICe.  539, 
31  Am.  Dee.  209.  49  Am.  Rep.  634. 

Notes:    52    L.R.A.(N.S.)    744;    2  18.  State  v.  Steele,  106  N.  C.  766, 11 

British  Rnl.  Cas.  689  et  seq.  8.  £.  478,  19  A.  S.  R.  573,  8  L.R.A. 

12.  Notes:  52  L.RA,(N.S.)   744;  2  516.    And  see  infra,  par.  35. 
British  Rul.  Cas.  690.  19.  Note:  2  British  Rul.  Cas.  694. 

13.  Notes:  52  L.R.A.(N.S.)  743,  20.  Robins  v.  Gray,  [1895]  2  Q.  B. 
745;  2  British.  Rul.  Cas.  688.  And  501,  65  L.  J.  Q.  B.  44,  73  L.  T.  N.  S. 
see  infra,  par.  42.  252,  44  W.  R.  1,  13  Eng.  BnL  Cas. 

14.  Note:  2  British  Rnl.  Caa.  688  et  138. 

seq.  Note :  13  Eng.  RuL  Cas.  125. 

16.  Markham  v.  Brown,  8  N.  H.  523,  1.  Pinkerton  v.  Woodward,  33  Cal. 

31  Am.  Dec.  209  and  note.  557,  91  Am.  Dec.  657;  Eisten  vt  Hilde- 

Notes:  52  L.R.A.(N.S.)  744  et  seq.;  brand,  9  B.  Mon.  (Ky.)   72,  48  Am. 

2  British  Rul.  Cas.  693  et  seq.  Dec.  416  and  note;  Nelson  t.  Johnson, 

16.  State  V.  Steele,  106  N.  C.  766,  104  Minn.  440,  116  N.  W.  828,  17 

U  S.  E;  478, 19  A.  S.  E.  673,  8  L.R.A.  L.R.A.(N.S.)  1259;  Albin  v.  Presby, 

516.  8  N.  H.  408,  29  Am.  Dec.  678. 

508 


Digitized  by 


Google 


lu 


INMEEEPEB8 


UB.  aL. 


much  obliged  to  reodvs  the  hoises  and  carriages  of  the  gaests  as  the 
gaesta  themselTes.'  An  iim  not  being  maintained  for  the  purpose  of 
trade  and  commerce  by  those  that  patronize  it,  the  proprietor  is  under 
no  duty  to  provide  showrooms  for  the  sale  or  di^lay  of  goods  by  his 
guests.' 

11.  Control  over  Apartments  of  Guests. — ^An  innkeq>er  holds  him- 
self out  as  able  and  willing  to  entertain  guests  for  hire,  and,  in  the 
absence  of  a  spedfic  contract,  the  law  implies  that  he  will  furnish 
such  entertainment  as  the  character  of  his  inn  and  reasonable  atten- 
tion to  the  comfort  and  convenience  of  his  guests  will  afford.  But 
he  is  bound  to  furnish  no  particular  kind  of  entertainment  or  accom- 
modation, except  such  as  may  be  expressly  stipulated  for,  or  such  as 
may  be  reasonably  implied  from  the  prices  which  he  charges,  or 
the  grade  of  the  inn  which  he  maintains.*  |7or  is  he  under  obligap 
tion  to  assign  a  guest  to  any  particular  apartment,*  but  he  has  tiie 
right,  and  the  sole  right,  to  select  the  apartment  for  a  guest,  and, 
if  he  finds  it  expedient,  to  change  the  apartment  and  assign  the 
guest  another,  without  becoming  a  trespasser  in  making  the  change.  ■ 
But  if,  having  the  necessary  convenience,  he  refuses  to  afford  reason- 
able accommodations,  he  is  liable  to  an  action  for  daiQagesv.*  From 
the  very  nature  of  the  business,  it  is  inevitable  that  an  innkeeper  must, 
at  all  reasonable  times  and  for  all  proper  purposes,  have  the  right 
of  access  to  and  control  over  every  part  of  his  inn,  even  though  sep- 
arate parts  thereof  may  be  occupied  by  guests  for  hire,  and  he  may 
make  and  enforce  such  reasonable  rules  as  may  be  designed  to  prevent 
immorality,  or  any  conduct  offensive  to  other  guests,  or  inconsistent 
with  the  recognized  proprieties  of  life.  A  room  in  an  inn  is  no/t 
in  a  legal  sense  the  dwelling  house  of  a  guest,  and  the  relation  is 
not  that  of  landlord  and  tenant,  for,  notwithstanding  the  guest's  occu- 
pancy, it  is  the  house  of  the  innkeeper.  While  it  is  true  that  when 
a  guest  is  assigned  to  a  room  for  his  exclusive  use,  it  is  bis  for  all 
proper  purposes,  and  at  all  times,  until  he  gives  it  up,  yet  this  exclu- 
sive right  of  use  and  possession  is  subject  to  such  emergent  and  occa- 
sional entries  as  the  innkeeper  and  his  servants  may  find  it  nec^- 
sary  to  make  in  the  reasonable  disch£U-ge  of  their  duties.  These  entries 
must,  however,  be  made  with  due  regard  to  the  occasion,  and  at  such 
times  and  in  such  manner  as  are  consistent  with  the  rights  of  the 


2.  Note:  52  L.E.A.(N.S.)  742. 

3.  Notes:  52  L.R.A.(N«.)  742;  2 
British  Rul.  Gas.  691. 

4.  DeWolf  V.  Ford,  193  N.  Y.  397, 
86  N.  E.  527,  127  A.  S,  E.  969,  21 
LJl.A.(N.S.)  860. 

5.  DeWolf  V.  Ford,  193  N.  T.  397, 
86  N.  E.  527,  127  A.  S.  B.  969,  21 
L.fiA.(N.S.)  860. 


Notes:  52  L.R.A.(N.S.)  742;  13 
Eng.  Rul.  Gas.  124. 

6.  Herney  t.  Hart,  149  Ala.  604,  42 
So.  1013,  123  A.  S.  R.  67,  13  Ann. 
Gas.  1049  and  note,  9  LJtA.(N.S.) 
213 

Note:  62  L.It.A.(N.S.)  742;  2  Brit- 
id^  Rol.  Gas.  69L 
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gaest.'  If  the  guest  is  as^gned  to  a  room  upon  the  ezprees  or  implied 
understanding  that  he  is  to  be  the  sole  occupant  thereof  during  the 
time  that  it  is  set  apart  for  hia  use,  the  innkeeper  retains  a  right  of 
aoeees  thereto  only  at  such  pnqaer  times  and  for  such  reasonable 
purposes  as  may  be  necessary  in  the  general  conduct  of  the  inn,  or 
in  attending  to  ihe  needs  of  the  particular  guest,  or  under  some  com- 
manding emergency.* 

12.  Removal  and  Ejection  of  Oaests. — From  the  relation  of  inn- 
ke^er  and  guest,  the  law  implies  a  contract  on  the  part  of  the  gueet 
that  he  will  act  in  a  proper  manner  and  refrain  from  doing  any- 
thing which  is  likely  to  cause  annoyance  or  disturbance  to  other 
guests.*  Hence  the  proprietor  of  any  public  house  of  entertainment 
may  refuse  further  to  serve  and  may  eject  with  force,  if  necessary, 
a.  patron  who  improperly  demeans  himself,^**  or  who,  by  reason  of 
his  conduct,^*  or  condition,  annoys  and  ofifends  others.*'  The  fore- 
going rule  is,  however,  predicated  on  the  supposition  that  the  acts  of 
the  patron  are  wilful,  which  includes  those  that  result  from  intoxi- 
cation, and,  therefore,  if  the  conduct  which  disturbs  or  annoys  is 
caused  by  illness,  the  innkeeper  is  obliged  to  treat  him  with  the  con- 
sideration owing  to  one  who  is  ill  and  may  remove  him  only  when 
that  can  be  done  without  imperiling  his  life.  The  proprietor  is  bound 
to  effect  the  removal  at  a  proper  time  emd  in  a  careful  manner  and 
to  put  the  guest  in  a  place  of  safety,*'  and  is  answerable  for  the  death 
of  a  guest  which  results  from  exposure  to  the  weather  following  his 
ejection  from  the  inn  because  of  his  misconduct,  when  that  is  due  to 
his  sickness.**  The  same  rules  and  reasons  control  the  removal  of 
one  who  has  a  contagious  disease.  An  innkeeper  is  not  obliged  to  keep 
and  care  for  such  a  person,  but  he  may  not  remove  him  unless  he  can 
put  him  in  a  place  of  safety,  and  must  treat  him  with  the  care  and 

7.  DeWolf  V.  Ford,  193  N.  T.  397,  ser,  159  Pa.  St  480,  28  AtL  291,  39 
86  N,  E.  527,  127  A.  S.  B.  969,  21  A.  S.  R.  699,  23  L.R.A.  574;  Chase  v. 
LJIA..(N.S.)  860.  Knabel,  46  Waah.  484,  90  Pao,  642, 12 

8.  Lehnen  v.  Hines,  88  Kan.  68, 127  L.R.A.(N.S.)  1156. 

Pac  612,  42  L.B.A(N.S.)  830;  De-  Note:  2  British  BoL  Caa.  692  et  acq. 
Wolf  V.  Ford,  193  N.  Y.  397,  86  N.  E.       11.  State  v.  Steele,  106  N.  C,  766, 

527, 127  A  S.  B.  969,  21  L.B.A.(N.S.)  11  S.  E.  478, 19  A.  S.  B.  573,  8  LJtA.. 

880.  516;  Chase  v.  Knabel,  48  Wash.  484, 

9.  Lehnen  v.  ffines,  88  Kan,  58, 127  90  Pac.  642,  12  L.B.A.(N.S.)  1156. 
Pac.  612,  42  LJl.A.(N.S.)  830.  Note:  18  Am.  Rep.  135. 

10.  Lehnen  V.  Hines,  88 Kan.  58, 127  12.  Note:  42  LJIA.(N.S.)  830. 
Pac  612,  42  LJIA.(N.S.)    830  and  13.  McHugh  ▼.  Schloaser,  159  Pa. 
note;  Holden  v.  Carraher,  195  Mass.  St  480,  28  AtL  201,  39  A.  S.  B.  699, 
392,  81  N.  E.  261,  11  Ann.  Cas.  724  23  L JIA.  574. 

and  note;  DeWolf  v.  Ford,  193  N.  T.  Notes:  52  L.RA.(N.S.)  746;  2  Brit- 
397,  86  N.  E.  527, 127  A.  S.  B.  969,  21   ish  Eul.  Cas.  693.  • 

LJIA.(N.S.)  860;  State  v.  Steele,  106  lA  McHngh  v.  Sohlosaer,  159  Pa. 
N.  C.  766,  11  S.  E.  478,  19  A.  S.  B.  St.  480,  28  Atl.  291,  39  A.  8.  B.  699, 
673,  8  LJtA.  618;  McHug^  v.  Schlos-  23  LJLA.  674. 

606 


Digitized  by 


Google 


§  13  INHEEEPBB8  14  R.  C.  L. 

attention  that  his  condition  demands.*'  The  proprietor's  right  to 
remove  and  eject  a  patron  is  not  limited  to  ihoae  acts  which  affect  the 
comfort  or  safety  of  fellow  patrons,  but  he  may  forcibly  put  out  of 
his  house  those  who  refuse  to  pay  a  lawful  charge.^*  So,  too, 
he  may  refuse  to  receive  and  may  eject,  if  necessary,  a  gueet  who 
while  in  the  inn  solicits  business  from  other  gueste  which  injures  the 
innkeq)er's  chances  of  profit  derived  either  from  the  business  of  inn- 
keeping  directly  or  from  businesses  incidental  to  or  connected  with 
it  and  constituting  part  of  the  provision  for  the  wants  or  pleasure  of 
his  patrons.^'  Since  public  inns  are  conducted  for  txavelers  and 
transient  persons,  it  has  been  held  that  there  is  no  duty  to 
keep  one  that  has  lost  his  status  as  a  transient  or  guest.  A  person 
is  not  entitled  to  stay  an  indefinite  time,  and,  therefore,  the  innkeeper, 
by  giving  reasonable  notice,  may  compel  him  to  leave  and  may  eject 
him  without  any  other  reason."  To  enforce  his  right  to  remove  a 
guest  the  proprietor  may,  however,  upe  only  such  means  and  force  as  is 
reasonably  necessary  to  accomplish  his  purpose,**  and  he  is  liable  for 
damages  if  he  uses  excessive  force  or  violence,  or  if  his  conduct  is 
insulting  or  unduly  disrespectful." 

13.  Liability  for  Misconduct  of  Servants,  Guests  or  Other  Persons. — 
By  the  implied  contract  between  an  innkeeper  and  his  guest,  the 
former  undertakes  more  than  merely  to  furnish  the  latter  with  suit- 
able food  and  lodging.  There  is  implied  the  further  undertaking  that 
the  guest  shall  be  treated  with  due  'consideration  for  his  safety  and 
comfort.*  The  guest  is  entitled  to  respectful  and  decent  treatment 
at  the  hands  of  the  innkeeper  and  his  servants,  and  this  right  of  the 
guest  necessarily  implies  an  obligation  on  the  part  of  the  innkeeper 
to  exercise  at  least  reasonable  care  that  neither  he  nor  his  servants 
will  abuse  or  insult  the  guest,  or  indulge  in  any  conduct  or  speech 
that  may  unnecessarily  bring  on  him  physical  discomfort  or  distress 

16.  Notes:  52  LJl.A.(N.S.)  745;  2  Knabel,  46  Wash.  484,  90  Pac.  642,  12 
British  Rul.  Gas.  693.  LJl.A.(N.S.)  1155. 

16.  Moiningstar  v.  Lafayette,  211  M.       Note:  18  Am.  B^.  135. 

Y.  465,  105  N.   E.   656,  52  LJtJL  20.  Lehnen  v.  Mines,  88  Kan.  58, 

(N.S.)  740.  127  Pac  612,  42  L.R.A(N.S.)  830  and 

17.  State  V.  Steele,  106  N.  C.  766, 11  note;  Momingstar  v.  Lafayette,  211  N. 
S.  E.  478,  19  A.  S.  B.  573,  8  LJI.A.  T.  466, 105  N.  E.  656,  62  L.R.A.(N.S.) 
576.    And  see  infra,  par.  35.  740 ;  McHugh  v.  Schlosser,  159  Pa.  St. 

18.  Notes:  13  Eng.  Bnl.  Gas.  124;  480,  28  Atl.  291,  39  A.  S.  R.  699,  23 
2  British  Rnl.  Gas.  688.  L.RA.  574. 

19.  Lehnen  v.  Hines,  88  Kan.  58,  Note:  42  L.R.A.(N.S.)  831. 

127  Pac.  612,  42  L.R.A.(N.S.)  830  and  1.  Lehnen  v.  Hipea,  88  Kan.  58, 127 
note;  DeWolf  v.  Ford,  193  N.  Y.  397,  Pac.  612,  42  L.R.A.(N,S.)  830;  Glancy 
86  N.  E.  *27,  127  A.  S.  R.  969,  21  v.  Ba^er,  71  Neb.  83,  98  N.  W.  440, 
LJIA..(N.S.)  860;  McHugh  v.  Schlos-  103  N.  W,  446,  8  Ann.  Gas.  682,  69 
ser,  159  Pa.  St.  480,  28  Atl.  291,  39  LJIA.  842. 
A  S.  R.  699,  23  L.R.A.  574;  Ghaae  v.       Note:  13  Eng.  Enl.  Gas.  126. 
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of  mind,  or  imperil  his  safety.*  The  general  view  is  (hat  axx  inn- 
keeper does  not  owe  the  same  duty  to  his  guest  as  the  common  carrier 
owes  to  his  passenger,  with  respect  to  the  acts  of  servants  and  others 
on  the  premises,  and  that  he  is  not  an  insurer  against  the  torts  of 
his  servants.*  In  other  words,  the  law  of  master  and  servant  is  held 
to  apply  to  innkeepers  and  all  proprietors  of  houses  of  entertainment,* 
and  the  obligation  of  an  innkeeper,  respecting  the  person  of  his 
guest  is  limited  to  the  exercise  of  reasonable  care  for  his  safety,  com- 
fort, and  entertainment,*  and  does  not  include  an  insurance  of  the 
guest's  person  against  the  wilful  or  negligent  acts  of  his  sravants  not 
in  the  course  of  their  employment*  Under  this  view  the  general 
test  of  his  liability  for  a  wilful  or  malicious  act  of  his  employee 
causing  injury  to  a  guest,  is  whether  or  not,  at  the  time  the  act  was 
done,  he  was  acting  in  pursuance  of  his  duties  as  such  employee, 
and  in  behalf  of  bis  employer,  or  whether  he  acted  for  himself 
from  motives  (a  for  a  purpose  with  which  his  duties  as  employee 
were  not  related.'  In  some  jurisdictions,  however,  it  is  held  tiiat 
the  keeper  of  an  inn  is  answerable  for  all  acts  of  his  servants,  whether 
in  the  discharge  of  their  duties  or  not,  and  whether  wilful  or  acci- 
dental. This  view  is  based  on  the  theory  that  he  undertakes  to 
treat  his  gueet  with  due  consideration  for  his  safety  and  comfort 
and  that  a  failure  to  fulBl  this  duty  can  be  excused  only  by  those 
circumstances  which,  would  excuse  a  conmion  carrier.*  Where  this 
doctrine  obtains,  it  is  immaterial  whether  the  servant,  at  the  time 
of  the  injury,  was  actively  engaged  in  the  discharge  of  his  duty 
as  servant  or  not,  so  long  as  he  is  a  servant  of  the  proprietor  and  an 
inmate  of  the  hotel.  His  duty  as  to  the  treatment  to  be  accorded  the 
guests  of  the  hotel  is  a  continuing  one  and  rests  on  him  wherever, 

2.  Lehnen  v.  Hines,  88  Kan.  58, 127   66  C.  C.  A.  469,  69  L.R.A.  653. 

Pac  612,  42  L.R.A.(N.S.)    830;  De-  6.  Clancy  v.  Barker,  131  Fed.  161, 

"Wolf  v.  Ford,  193  N.  Y.  397,  86  N.  66  C.  C.  A.  469,  69  L.R.A.  653. 

E.  527,  127  A.  S.  R.  969,  21  L.R.A.  7.  Clancy  v.  Barker,  131  Fed.  161, 

(N.S.)  860.  66    C.    C.    A.    469,    69    L.R.A.    653; 

3.  Clancy  v.  Barker,  131  Fed.  161,  Lehnen  v.  Hines,  88  Kan.  58,  127  Pac. 
66  C.  C.  A.  469,  69  L.R.A.  653;  Rah-  612,  42  LJIj1,(N.S.)  830;  Chase  v. 
mel  V.  Lehndorff,  142  Cal.  681,  76  Pac.  Knabel,  46  Wash.  484,  90  Pac.  642, 12 
659, 100  A.  S.  R.  154,  65  L.RA.  88.  L.R.A. (N.S.)    1155    and    note.    And 

Note :  69  L.R.A.  6^  et  seq.  see  Maste»  and  Sebvakt. 

4.  Clancy  v.  Barker,  131  Fed.  161,  8.  Clancy  v.  Barker,  71  Neb.  83,  98 
66  C.  C.  A.  469,  69  L.R.A.  653;  Rah-  N.  W.  440,  103  N.  W.  446,  8  Ann. 
mel  V.  Lehndorff,  142  Cal.  681,  76  Pac.  Cas.  682,  69  L.R.A.  642. 

659,  100  A.  S.  R.  154,  65  L.R.A.  88;  Note:  12  L.R.A.(N.S.)   1155. 

Lehnen  v.  Hines,  88  Kan.  58, 127  Pac.  Generally  as  to  the  liability  of  a 

612,  42  LJl.A.(N.S.)    830;   Chase  v.  carrier  for  the  acts  of  an  employee  re- 

Knabel,  46  Wash.  484,  90  Pac.  642,  12  salting  in  injury  to  a  passenger  as 

L.R.A.(N.S.)  1155  and  note.  based  npon  the  relationship  of  carrier 

Notes:  69  L.R.A.  643;  8  Ann.  Cas.  and  passenger  rather  than  the  doctrin« 

688.  of  scope  of  employment,  aee  Cabbiebs, 

5.  Clancy  v.  Barker,  131  Fed.  161,  voL  4,  p.  1168  et  seq. 
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within  the  hotel,  he  is  brought  in  contact  with  tiiem.  Otherwise  a 
guest  would  have  no  redress  for  any  manner  of  indignity  received 
at  a  hotel,  so  long  as  it  was  inflicted  by  a  servant  not  actively  engaged 
in  the  discharge  of  some  duty.'  A  proprietor  of  any  public  house  of 
entertainment  may  be  answerable  for  the  act  of  one  of  his  patrons 
as  well  as  of  his  servant.  He  owes  a  duty  to  those  that  come  to  his 
place  to  protect  them  from  insult  and  other  annoyances  or  dangers.^* 
But  by  the  great  preponderance  of  authority,  this  duty  is  not  ateolute 
but  is  limited  to  the  exercise  of  reasonable  care,  and  the  proprietor 
is  liable  only  when  he  is  negligent.  He  is  guilty  of  negligence  if  he 
admits  to  his  place,  or  permits  to  remain  l^ere,  as  a  guest,  a  person 
of  known  violent  and  disorderly  propensitieB,  who  will  probably 
assault  or  otherwise  maltreat  his  guests;  and  for  the  consequence  of 
such  negligence  he  may  be  liable  in  damages.  But  the  plain  ground 
of  his  liability  in  such  case  would  be  his  negligence  in  harboring 
persons  dangerous  to  the  peace  and  comfort  of  those  for  whose  comfort 
he  is  bound  to  provide.  And  if  he  stands  by  while  a  guest  is  exposed 
to  the  violence  of  a  person  who  has  been  made  dangerous  by  his  fault, 
and  sees  an  injury  inflicted  without  any  effort  to  prevent  it,  he  may 
be  regarded  as  particeps  criminis.^^ 

14.  Liability  for  Defective  Premises  and  Fnmishiiigs;  Daty  to 
Warn  as  to  Disease. — It  seems  now  to  be  well  settled  that  in  case  of 
an  injury  occurring  in  consequence  of  the  unsanitary  and  defective 
condition  of  the  inn  premises,  or  room  to  which  a  guest  is  assigned, 
the  innkeeper  is  liable  upon  the  a&me  principles  applicable  in  other 
cases  where  persons  come  on  the  premises  at  the  invitation  of  the 
owner  or  occupant  and  are  injured  in  consequence  of  their  dangerous 
condition.**  The  law  imposes  a  duty  on  an  innkeeper  to  furnish  safe 
premises  to  his  guests,  and  to  provide  necessary  articles  of  furniture, 
which  may  be  used  by  them  in  the  ordinary  and  reasonable  way  with- 
out danger,**  but  this  duty  is  limited  to"  those  parts  of  the  premises 
to  which  a  guest  may  be  reasonably  expected  to  go.**    The  duty  of 

9.  Clancy  v.  Barker,  71  Neb.  83,  98  517  and  note,  60  L.R.A.  733;  Bommel 
N.  W.  440, 103  N.  W.  446,  8  Ann.  Cas.  v.  Schambacher,  120  Pa.  St.  579,  11 
682,  69  L.R.A.  642.  Atl.  779,  6  A.  S.  R  732  and  note. 

10.  Bruner  v.  Seelbaeh  Hotel  Co.,  12.  Patrick  v.  SpricgB.  154  N.  C. 
133  Zy.  41,  117  S.  W.  373,  19  Ann.  270,  70  S.  E.  395,  Ann.  Cas.  1912A 
Cas.  217;  Rommel  t.  Schambacher,  120  1209.  And  see  generally,  Nbgugencb. 
Pa.  St.  579,  11  AtL  779,  6  A.  S.  R.  13.  Hayward  v.  Miller,  94  lU.  349, 
732  and  note;  Chase  v.  Enabel,  46  34  Am.  Rep.  229;  Patrick  v.  Springs, 
Wash.  484,  90  Pao.  642,  12  L.R.A.  154  N.  C.  270,  70  S.  E.  395,  Ann.  Cas. 
(N.S.)  1155.  1912A  1209  and  note;  Lyttle  v.  Denny, 

Note:  8  Ann.  Cas.  689.  222  Pa.  St.  395,  71  AtL  841, 128  A.  S. 

11.  Rahmel  v.  Lehndorff,  142  Cal.  R.  814,  15  Ann.  Cas.  924  and  note,  20 
681,  76  Pac.  659.  100  A.  S.  R.  154,  L.R.A.(N.S.)  1027. 

65  L.R-A..  88;  Cnrran  v.  Olson,  88  14.  Notes:  43  L.R.A.(N.S.)  658;  IS 
Minn.  307,  92  N.  W.  1124,  97  A.  S.  R.   Eng.  Rul.  Cas.  125. 
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«),^^piietor  to  exercise  reasonable  care  for  the  safety  of  thoee  he 
t)iL^^tains  is  not  contractual,  but  is  imposed  by  law  by  reason  of  the 
ti^*on  of  the  parties."    Though  it  is  generally  held  that  an  inn- 
^iPv^^  is  Qot  an  insurer  of  his  gueets'  safety;  and  that  his  respon- 
''^1^^^  is  limited  to  the  exercise  of  reasonable  care/*  it 'has  been 
^^^^«d  that  as  to  elevators,  he  is  subject  to  the  same  responsibilities 
^  i^^mmon  carrier  of  passengers.*'    As  in  other  cases  of  negligence, 
Wi    Xirden  of  proof  is  on  the  plaintiff,  and  there  is  no  presumption 
^^  %  fire,  the  origin  uf  which  is  imknown,  is  the  result  of  the  want  of 
^^  on  the  part  of  the  proprietor.    Furthermore,  the  negligence  must 
be  the  proximate  cause  of  the  fire  and  the  consequent  injuries.*^    The 
doctrine  of  res  ipsa  loquitur  applies,  however,  as  in  other  cases  of 
actions  for  negligent  injuries,^*  and  where  a  guest  was  injured  by 
the  fall  of  a  folding  bed  while  sleeping  in  it,  it  was  held  that  Hajb 
innkeeper  might  be  required  to  explain  how  it  happened,  and  to  show 
that  it  was  not  due  to  his  negligence.^    Likewise,  when  a  guest  is 
injured  by  the  escape  of  illuminating  gas  while  asleep,*  it  has  been 
declared  that  the  burden  of  proof  is  on  the  proprietor  to  show  how  it 
happened.    He  is  expected  to  furnish  safe  rooms,  and  the  condition 
of  the  gas  fixtures  is  peculiarly  within  his  control  and  protection,  and 
unless  he  proves  that  it  is  not  due  to  his  negligence,  he  is  responsible.* 
The  duty  to  equip  buildings  with  fire  escapes,  and  the  liability  for 
failure  to  do  so  is  treated  dsewhere  in  this  work.'    An  innkeeper  will 
be  liable  in  damages  to  one  that  contracts  a  disease  which  is  con- 
tagious or  infectious,  when  he  knowingly  permits  him  to  become  a 
guest  at  his  house  in  which  there  is  such  a  disease.    When  he  allows 
his  house  to  be  open  and  receives  a  person  as  a  guest,  he  represents 
in  effect  that  it  is  a  reasonably  safe  place  to  stay.     Therefore,  one 
is  justified  in  stajdng  at  an  inn  or  hotel  even  though  he  has  heard 
that  contagious  or  infectious  disease  is  there.     He  is  not  required 

15.  Lyttle  t.  Denny,  222  Pa.  St.  And  see  EijBvators,  voL  9,  p.  1236  et 
395,  71  Atl.  841,  128  A.  S.  R.  814,  15  seq. 

Ann.  Cas.  924,  20  LJl.A.(N.S)  1027.       18.  Weeks  t.   McNulty,  101  Tenn. 
Note:  43  L.R.A.(N.S.)  658.  495,  48  S.  W.  809,  70  A.  S.  £.  693, 

16.  Hayward  v.  Merrill,  94  Dl.  349,  43  LJR.A.  185.  And  see  Nkqlicucnci. 
34  Am.  Rep.  229;  Patrick  ▼.  Springs,  10.  Patrick  ▼.  Springs,  154  N.  C. 
154  N.  C.  270,  70  S.  E.  395,  Ann.  Cas.  270,  70  S.  B.  395,  Ann.  Cas.  1912A 
1912A  1209;  Lyttle  v.  Denny,  222  Pa.  1209. 

St.  395,  71  Ati.  841,  128  A.  S.  B.  814  Note:  13  Eng.  Rnl.  Cas.  125. 

and  note,  15  Ann.  Cas.  924,  20  Lt.B.A.  And  see  Nbolioexce. 

(N.S.)  1027;  Wedca  v.  McNulty,  101  20.  Lyttle   v.   Denny,   222   Pa.    St. 

Tenn.  495,  48  S.  W.  809,  70  A.  S.  B.  395,  71  AU.  841,  128  A.  S.  E.  814,  15 

603,  43  L.R.A.  185.  Ann.  Cas.  924,  20  L.R.A.(N.S.)  1027. 

Notes:  16  L.R.A.(N.S.)  290  et  aeg.;  1.  Patrick  v.  Springs,  154  N.  C.  270„ 

43  Lil.A.(N.S.)  667  et  seq.;  13  Eiig.  70  S.  E.  395,  Ann.  Cas.  1912A  1209. 

Bnl.  Gas.  125.  2.  See  BuiLDDrw,  vol  4,  p.  404  et 

17.  Note:     16    L.R.A.(N.S.)     291.  seq. 
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to  inquire  further.  But  it  has  been  held  that  if  a  guest  knew  that 
such  a  condition  existed  he  cannot  recover.' 

15.  Liability  for  Serrins  Unwholesome  Food. — ^It  is  well  settled 
that  innkeepers,  proprietors  of  restaurants,  lunchrooms,  or  boarding 
houses,  railroad  companies  operating  dining  cars,  and  all  other  persons 
who  undertake  to  furnish  the  public  with  food  are  bound  to  use  due 
care  to  see  that  such  food  is  fit  for  human  consumption,  and  can  be 
partaken  of  without  causing  sickness  or  endangering  human  life 
because  of  its  unwholesome  and  deleterious  condition;  and  for  any 
negligence  in  this  particular  which  proximately  results  in  injury  to 
a  patron,  they  will  be  responsible.*  It  is  generally  held  that  the 
liability  of  the  person  furnishing  the  imwholesome  food  is  based  on 
his  failure  to  exercise  reasonable  or  ordinary  care,  tmd  is  not  that  of 
an  insurer; '  and  it  has  been  expressly  held  in  some  cases  that  there 
is  no  implied  warranty  of  the  quality  of  food  furnished  by  a  restaurant 
keeper  to  a  customer  for  immediate  consumption,  since  the  transaction 
does  not  constitute  a  sale,  but  a  rendition  of  service.*  According  to 
this  view  the  burden  is  on  the  person  suing  to  establish  carelessness 
or  negligence  in  such  cases,  for  the  opposite  rule  by  shifting  the 
burden  upon  mere  proof  of  the  injury  would  in  effect  impose  the 
liability  of  an  insurer.'  There  is,  however,  authority  to  the  effect  that 
the  keeper  of  a  public  place  where  food  is  served  is  bound  to  know 
that  the  articles  furnished  are  fresh  and  fit  for  human  consumption 
and  is  liable  in  damages  for  injury  due  to  their  vitiated  and  deleterious 
character.*  Since  the  liability  for  furnishing  unwholesome  food 
rests  on  a  violated  or  neglected  duty  voluntarily  assumed  from  the 
relation  to  those  served,  and  not  on  an  implied  contract,  it  has  been 
decided  that  privity  of  contract  is  not  necessary  and  therefore,  one 

3.  Gilbert  v.  HofEman,  66  la.  205,  23  105,  86  AU.  396,  43  L.R.A.(N.S.)  627; 
N.  W.  632,  55  Am.  Rep.  263.  Bishop  v.  Weber,  139  Mass.  4ll,  1  N. 

4.  Shefler  v.   WiUoughby,   163   lU.  E.  154,  52  Am.  Rep.  715. 

518,  45  N.  E.  253,  54  A.  S.  R.  483  and  Notes:  Ann.  Cas.  1914B  885;  Ann. 

note,  34  L.R.A.  464;  Malone  v.  Jones,  Cas.  1915C  144. 

91  Kan.   815,  139  Pac.   387,   L.R.A.  6.  Merrill  v.  Hodson,  88  Conn.  314, 

1915 A    328;    Bishop    v.    Weber,    139  91    Atl.    533,   L.R.A.1915B    481    and 

Mass.  411,  1  N.  £.  154,  52  Am.  Rep.  note.    As  to  implied  warranty  in  case 

715;  Mazette'v.  Armour,  75  Wxish.  622,  of  sales,  see  Food,  toL  1L  p.  1118; 

135  Pac.  633,  Ann.  Cas.  1915C  140  Sales. 

and  note,  48  L.R.A.(N.S.)  213.  7.  Sheffer  v.   Willon^by,  163  HI 

Notes:  L.R.A.1915B  482;  Ann.  Cas.  518,  45  N.  E.  253,  54  A.  S.  B.  483,  34 

1914B  885.    See  also  Food,  toL  11,  p.  L.R.A.    464;    Croeker    v.    Baltimore 

1U8.  Dairy  Lunch  Co.,  214  Mass.  177,  100 

5.  ShefFer  v.   WiUoughby,  163   Dl.  N.  E.  1078,  Ann   Cas.  1914B  884  and 
518,  46  N.  E.  253,  64  A.  Ss  R.  483,  34  note. 

L.R.A.  464;  Mv^Ione  v.  Jones,  91  Kan.  8.  Doyle  t.  Fuerst,  129  La.  838,  56 
815,  139  Pac.  387,  L.R.AJ915A  328;  So.  906,  Ann.  Cas.  1913B  1110,  40 
Bigelow  V.  Maine  Cent.  B.  Co.,  110  Me.  L.R.A.(N.S.)  480  and  note. 
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injured  thereby  may  recover  against  the  person  furnishing  it  although 
he  did  not  pay  for  ihe  food.* 

V.  Liability  fob  Loss  of  oe  Damagb  to  Goose  of  Guest 

16.  General  Rules  as  to  Liability  of  Innkeepers. — ^To  hold  ihe 
defendant  liable  as  an  innkeeper  for  goods  lost  or  damaged,  it  must 
appear  not  only  that  the  defendant  kept  an  inn,  and  that  tiie  goods 
were  lost  or  damaged  there,  but  that  he  was  acting  in  the  capacity  of 
innkeeper  on  the  occasion  when  the  goods  were  received,  and  that 
the  plaintiff  was  his  guest;  or  in  other  words,  that  the  plainti£F  visited 
the  inn  for  purposes  which  the  common  law  recognizes  as  the  purposes 
for  which  inns  are  kept.**  And  since  the  special  liability  arises 
only  out  of  the  relation  of  innkeeper  and  guest,**  it  is  always  essen- 
tial to  an  action  based  on  this  liability  that  the  relation  exist  at  the 
time  the  loss  or  damage  occiurs,**  or  shortly  preceding  the  same.** 
And  although  the  house  be  an  inn,  it  does  not  necessarily  follow  that 
the  proprietor  is  under  the  same  liability  to  all  persons  who  may  be 
staying  at  the  iim.*^  Hotel  keepers  often  act  in  a  double  capacity, 
being  both  innkeepers  and  boarding  house  keepers.  As  iimkeepers 
they  entertain  travelers  and  transient  persons,  as  boarding  house 
keepers  they  entertain  regular  boarders,  coming  for  a  definite  length 
of  time  and  at  prices  specially  agreed  upon.*'    To  those  that  sojoxurn 

9.  Bishop  V.  Weber,  139  Mass.  411,  5  T.  R.  273,  2  Rev.  Rep.  593,  13  Eng. 
1  N.  E.  154,  52  Am.  Rep.  715.  Rul.  Cas.  118. 

10.  Carter  v.  Hobbs,  12  Mich.  52,  83       Note:  99  A.  S.  R.  583  et  seq. 

Am.  Dec.  762;  Ingallsbee  v.  Wood,  33  12.  Clark  v.  Ball,  34  Colo.  223,  82 
N.  Y.  577,  88  Am.  Dec.  409;  Neal  v.  Pac.  529,  114  A.  S.  R.  154,  2  L.R.A. 
Wilcox,  49  N.  0. 146,  67  Am.  Dec.  266;  (N.S.)  100;  Coskery  v.  Nagle,  83  Ga. 
Arcade  Hotel  Co.  v.  Wiatt,  44  Ohio  St.  696,  10  S.  E.  491,  20  A.  S.  R.  333,  6 
32,  4  N.  E.  398,  58  Am.  Rep.  785.  LJI.A.  483;  Towson  v.  Bank,  6  Har. 

11.  Wear  v.  Gleason,  52  Ark.  364,  &  J.  (Md.)  47, 14  Am.  Dec.  254;  Mil- 
12  S.  W.  756,  20  A.  S.  R.  186  and  ler  v.  Peeples,  60  Miss.  819,  45  Am. 
note;  Healey  v.  Gray,  68  Me.  489,  28  Rep.  423  and  note;  Amey  v.  Winches- 
Am.  Rep.  80;  Amey  v,  Winchester,  ter,  68  N.  H.  447,  39  Atl.  487,  73  A.  S. 
68  N.  H.  447,  39  Atl.  487,  73  A.  S.  B.  R.  614,  39  L.RJL  760;  Orange  County 
614,  39  L.R.A  760;  Mowers  v.  Teth-  Bank  v.  Brown,  9  Wend.  (N.  Y.)  85, 
ers,  61  N.  Y.  34,  19  Am.  Rep.  244;   24  Am.  Dee.  129. 

Houaer  v.  Tally,  62  Pa.  St  92,  1  Am.       13.  Clark  v.  Ball,  34  Colo.  223,  82 
Rep.  390;  Meacham  v.  Galloway,  102  Pac.  529,  114  A.  S.  R.  154,  2  L.R.A. 
Tenn.  415,  52  S.  W.  859,  73  A.  S,  R.   (N.S.)  100. 
886  and  note,  46  LJt.A.  319;  Tulane  -    Note:  18  Ann.  Cas.  985  et  seq. 
Hotel  Co.  V.  Holoban,  112  Tenn.  214,       14.  Kister  v.  Hildebrand,  9  B.  Mon. 
79  S.  W.  113,  106  A.  S.  R.  930  and    (Ky.)  7^  48  Am.  Dec.  416. 
note,    2    Ann.    Cas.    345    and    note;       Notes:  99  A.  S.  R.  583  et  seq.;  105 
Strauss  v.  County  Hotel,  etc.,  Co.,  12  A.  S.  B.  937;  2  Ann.  Cas.  16  et  seq.; 
Q.  B.  D.  27,  53  L.  J.  Q.  B.  25,  49  L.  T.  3  British  Rul.  Cas.  320. 
N.  8.  601,  32  W.  B.  170, 13  Eng.  Rul.       15.  Holstein  v.  Phillips,  148  N.  C. 
Cas.  121  and  note;  Bomett  v.  Mellor,  366,  69  S.  E.  1037, 14  Ann.  Caa.  323, 
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in  his  hotise  as  boarders  or  lodgers  and  not  as  guesis,  he  stands  in 
the  same  relation  as  the  proprietor  of  a  boarding  or  lodging  house 
stands  to  his  boarders  or  lodgers,  and  his  liabidty  is  the  same.^* 
While  it  is  essential  that  the  relation  of  Innkeeper  and  guest  exist 
in  order  to  give  rise  to  the  special  liability  that  is  placed  on  inn- 
keepers by  law,  yet  it  is  not  necessary  that  the  owner  of  goods  lost  or 
damaged  should  be  a  guest  in  order  to  entitle  him  to  recover  there- 
for. It  is  sufficient  that  the  person  in  possession  of  the  property  was 
his  agent  or  representative.*'  Likewise,  it  is  immaterial  who  actually 
pays  for  the  entertainment  furnished.**  But  it  has  been  held  that  a 
husband  cannot  recover  for  the  loss  of  his  wife's  jewelry  unless  he 
has  some  property  in  it,  even  where  they  both  are  guests."  In  deter- 
mining the  liability  of  an  innkeeper,  no  distinction  is  made  between 
goods  that  are  lost  and  those  that  are  damaged  and  remain  on  the 
premises.  Though  the  reasons  on  which  the  extraordinary  liability 
was  originally  based  may  not  be  applicable  to  cases  in  which  the  prop- 
erty does  not  disappear,  yet  as  the  innkeeper  has  it  in  his  power  to  give 
to  the  circumstances  the  appearance  of  inevitable  accident  and  the 
guest  ia  helpless  to  meet  that  appearance,  it  is  deemed  more  con- 
sonant with  reason  and  right  that  the  same  rule  be  applied.^  The 
fact  that  an  innkeeper  has  not  procured  a  license  as  provided  by 
statute  is  no  bar  to  a  suit  against  him  as  such  or  to  enforcing  against 
him  the  special  liability  imposed  by  law.*  By  similar  reasoning  it 
has  been  held  that  a  peddler  may  maintain  an  action  as  a  guest 
against  an  innkeeper  for  damages  by  reason  of  the  loss  of  his  mer- 
chandise, although  he  had  not  at  the  time  it  was  lost  a  peddler's 
license  as  required  by  statute.* 

14    L.R.A.(N.S.)    956;    Meacham    t.       18.  Towson  t.  Bank,  6  Har.  tc  J. 

Galloway,  102  Tenn.  415,  52  S.  W.  859,    (Md.)  47,  14  Am.  Dec.  254;  Baehr  ▼. 

73  A.  S.  B.  886,  46  L.B.A.  319.  Downey,  133  liJich.  163,  94  N.  W.  750, 

Note:  99  A.  S.  R.  584.  103  A.  S.  R.  444;  Wright  v.  Anderton, 

16.  Taylor  v.  Downey,  104  Mich.  [1909]  1  K.  B.  209,  78  L.  J.  K.  B.  165, 
532,  62  N.  W.  716,  53  A.  S.  R.  472,  29  100  L.  T.  N.  S.  123,  25  Times  L.  Rep. 
L.R.A.  92;  Neal  v.  Wilcox,  49  N.  C.  156,  53  Sol.  J.  135,  4  British  Rul.  Cas. 
146,  67   Am.   Dec.   266;   Manning  v.  425  and  note. 

Wells,  9  Humph.  (Tenn.)  746,  51  Am.  19.  Noble  v.  Milliken,  74  Me.  225, 

Dec.  688;  Meacham  v.  Galloway,  102  43  Am.  Rep.  581. 

Tenn.  415,  52  S.  W.  859,  73  A.  S.  R.  20.  HiU  v.  Owen,  5  Blackf.  (Ind.) 

886  and  note,  46  LJR.A.  319.  323,  35  Am.  Dec.  124;  Shaw  v.  Berry, 

Notes:  99  A.  S.  R.  583;'  3  British  31  Me.  478,  52  Am.  Dec.  628;  Sibley 

Rnl.  Cas.  318  et  seq.  v.  Aldrich,  33  N.  H.  553,  6&  Am.  Dee. 

And  see  infra,  par.  34.  745. 

17.  Dickinson  v.  Winchester,  4  Cush.  1.  Dioker&on  v.  Rogers,  4  Humph. 
(Mass.)  114,  50  Am.  Dec.  760;  Mason  (Tenn.)  179,  40  Am.  Deo.  642. 

V.  Thompson,  9  Pick.  (Mass.)  280,  20       Note:  99  A.  S.  R.  598. 
Am.  Dec.  471  and  note;  Epps  t.  Hinds,       2.  Cohen  v.  Manuel,  91  Me.  27^  39 
27  Miss.  657,  61  Am.  Dec.  52&  Atl.  1030,  64  A.  S.  R.  226,  40  L.B.A. 

'    Note:  2  Ann.  Cas.  347.  491. 
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17.  Hatore  of  and  Reasons  for  Special  Liability. — ^The  relation 
at  innkeeper  and  guest  is  not  usually  created  by  express  contract,  but 
arises  from  the  mere  circumstance  that  one  man  happens  to  have  an 
inn  which  is  patronized  by  another,  and  the  law  implies  whatevw 
else  is  necessary  to  constitute  the  relation  between  them,*  and  the  lia- 
bility of  an  innkeeper  with  respect  to  goods  brought  to  his  inn  is 
generally  held  to  be  founded  not  upon  bailment,  or  pledge,  or  con- 
tract, but  upon  .the  custom  of  the  realm  with  regard  to  the  subject.* 
An  innkeepw  holds  out  a  general  invitation  to  travelers  to  come  to 
his  house,  and  receives  a  reward  for  his  hospitality,  and  the  law,  in 
return,  imposes  on  him  corresponding  duties,  one  of  which  is  to  pro- 
tect the  property  of  those  whom  he  receives  as  guests.*  It  has  also 
been  held,  however,  that  this  liability  arises  out  of  an  express  or 
impUed  contract  of  bailment,*  and  it  is  said  to  have  been  imposed  for 
several  reasons;  first,  because  it  was  a  good  policy  to  encourage  con- 
venient and  secure  intercourse  between  difiFerent  parts  of  the  king- 
dom;' secondly,  because  travelers  and  strangers  must  of  necessity 
trust  to  and  conBde  in  the  honesty  and  vigilance  of  the  innkeeper  .and 
those  in  his  employ ;  *  and  thirdly,  because  of  his  opportunity  and 
temptation  to  collude  with  evil-disposed  persons  and  afford  facilities 
in  purloining  the  goods  of  those  in  his  house.*  Fmrthermore,  of  the 
two,  the  innkeeper  is  better  able  to  protect  himself  against,  loss,  while 
the  guest  is  practically  helpless  to  ascertain  or  enforce  his  rights."  It 
is  no  more  a  hardship  for  an  innkeeper  than  for  his  guests  to  sustain  a 
loss,  neither  party  being  in  fault;  especially  when  &e  former  under- 
takes a  trade  wiUi  a  full  knowledge  of  his  liabilities,  for  he  may  so 

5.  De  Wolf  V.  Ford,  193  N.  T.  397,  Mason  v.  Thompson,  9  Pick.  (Mass.) 
86  N.  E.  527,  127  A.  S.  R.  969,  21  280,  20  Am.  Dec.  471;  Carter  v.  Hobbs, 
LJl.A.(N.8.)  860.  12Mich.  52,  83  Am.  Dee.  762;  Pullman 

4.  Johnson    ▼.   Richardson,   17    UL  Palace  Car  Co.  v.  Lome,  28  Neb.  239, 

302,  63  Am.  Dee.  369;  Neal  v.  WUcox,  44  N.  W.  226,  26  A.  S.  R.  325,  6  L.B.A. 

49  N.  C.  146,  67  Am.  Dec.  266;  Robins  809;  Hulett  v.  Swift,  33  N.  Y.  671,  88 

▼.  Gray,  [1895]  2  Q.  B.  501,  65  L.  J.  Am.  Dec.  405;  Neal  v.  Wilcox,  49  N. 

Q.  B.  44,  73  L.  T.  N.  S.  252,  44  W.  R.  C.  146,  67  Am.   Dec.  266;   Axon  v. 

1, 13  Eng.  Rol.  Caa.  138.  Newson,  1  McCord  L.  (S.  C.)  509,  10 

Note:  13  Eng.  Rul.  Cas.  125.  Am.  Dec.  685;  Manning  v.  Wells,  9 

6.  Houser  v.  Tully,  62  Pa.  St.  92,  1  Humph.  (Tenn.)  746,  51  Am.  Dec.  688. 
Am.  Rep.  390.  9.  Hill  v.  Owen,  5  Blaekf.    (Ind.) 

6.  Bradley  v.  Livery  Co.,  66  N.  J.  323,  35  Am.  Dec.  124;  Shultz  v.  Wall, 
L.  654,  50  Atl.  358,  55  L.R.A.  208.  134  Pa.  St.  263,  19  Atl.  742,  19  A.  S. 

7.  Hulett  y.  Swift,  33  N.  Y.  571,  88  R.  686,  8  L.B.A.  97;  Dickerson  v.  Rog- 
Am.  Dec.  405;  Neal  v.  Wilcox,  49  N.  ers,  4  Humph.  (Tenn.)  179,  40  Am. 
C.  146,  67  Am.  Dec  286.  Dec.  642;  Hill  v.  Memphis  Hotel  Co., 

8.  Mater  v.  Brown,  1  Cal.  221,  52  124  Tenn.  376,  136  S.  W.  997,  34 
Am.  Dec.   303;   Pinkerton   v.   Wood-  L.R.A.(N.S.)  420. 

ward,  33  Cal.  557,  91  Am.  Dec  657;       Note:  13  Eng.  Rnl.  Cas.  127. 
Johnson  v.  Richardson,  17  lU.  302,  63       10.  Hulett  v.  Swift,  33  N.  Y.  671,  88 
Am.  Dec.  369;  Kistm  v.  Hildebrand,  Am.  Dec  405. 
9  B.  Hon.  (Ky.)  72,  48  Am.  Deo.  416; 
R.  C.  L.  XIV.— 33.  613 
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regulate  his  charges  as  to  indemnify  himself.**  Moreover,  he  has  spe- 
cial privileges.**  In  modem  times,  the  common  law  policy  has  been 
assailed  as  no  longer  of  any  force,  but  the  courts  have  refused  to  be 
moved  by  this  argument,  and  have  said  that  admitting  that  modem 
innkeepers  are  generally  trustworthy  and  men  of  integrity,  yet  it  does 
not  follow  that  the  same  favorable  state  of  thin^  would  continue 
under  a  more  lax  policy.  If  a  door  be  opened  to  fraudulent  and 
dishonest  practices,  it  may  be  expected  that  they  will  soon  creep  in 
and  prevail,  and  to  prevent  new  evils  from  springing  up,  is  no  less 
important  than  to  suppress  those  which  already  prevail.** 

18.  Doctrine  of  Absolute  Liability. — ^With  regard  to  the  nature  and 
extent  of  an  innke^er's  liability  for  loss  of  or  damage  to  the  goods 
of  a  guest,  there  are  two  distinct  doctrines,  each  supported  by  well 
considered  adjudicated  cases  as  well  as  by  text  writers.  According 
to  the  rule  supported  by  many  decisions  he  is  practically  an  insurer 
as  to  the  goods  of  a  guest,  and  is  excused  from  liability  only  when 
the  injury  results  from  the  act  of  God  or  is  caused  by  the  public 
enemy,  or  by  the  fault,  direct  or  implied,  of  the  guest,  him- 
self.** It  has  been  said  that  the  reasons  which  caused  the  liability 
as  insurer  to  be  imposed  on  common  carriers  of  goods  are  equally 
applicable  to  innkeepers  and  therefore  there  should  be  no  difference 

11.  Pay  V.'  Pacific  Imp.  Co.,  93  Cal.  491,  20  A.  S.  R.  333,  6  L.R.A.  483; 
253,  26  Pac.  1099,  28,Pae.  943,  27  A.  Laird  v.  Eichold,  10  Lid.  212,  71  Am. 
S.  E.  198,  16  L.R.A.  188;  O'Brien  v.  Dec.  323  and  note;  Weisenger  v.  Tay- 
Vaill,  22  Fla.  627,  1  So.  137,  1  A.  S.  lor,  1  Bush  (Ky.)  275,  89  Am.  Dee. 
R.  219;  Mason  v.  Thompson,  9  Pick.  626;  Shaw  v.  Berry,  31  Me.  478,  52 
(Mass.)  280,  20  Am.  Dec.  471;  PuU-  Am.  Dec.  628;  Burrows  v.Trieber,  21 
man  Palace  Car  Co.  v.  Lome,  28  Neb.  Md.  320,  83  Am.  Dec.  590;  Mason  v. 
239,  44  N.  W.  226,  26  A.  S.  R.  325,  6  Thompson,  9  Pick.  (Mass.)  280,  20 
LJI.A.  809;  Hulett  v.  Swift,  33  N.  Y.  Am.  Dec.  471;  Spring  v.  Hager,  145 
671,  88  Am.  Dec.  405.  Mass.  186,  13  N.  E.  479,  1  A.  S.  R. 

12.  Clute  V.  Wiggins,  14  Johns.  (N.  451  and  note;  Sibley  v.  Aldrich,  33  N. 
T.)  175,  7  Am.  Dec.  448;  Palace  Hotel  H.  553,  66  Am.  Dee.  745;  Clute  v.  Wig- 
Co.  V.  Medart,  87  Ohio  St.  130,  100  N.  gins,  14  Johns.  (N.  Y.)  175,  7  Am. 
E.  317,  Ann.  Caa.  1913E  860  and  note.  Dec.  448  and  note;  Grinnell  v.  Cook, 

13.  Mason  v.  Thompson,  9  Pick.  3  Hill  (N.  Y.)  485,  38  Am.  Dec.  663 
(Mass.)  280,  20  Am.  Dee.  471;  Hulett  and  note;  Hulett  v.  Swift,  33  N.  Y. 
V.  Swift,  33  N.  Y.  571,  88  Am.  Dec.  571,  88  Am.  Dec.  405  and  note;  Ing- 
405;  Wilkins  v.  Earle,  44  N.  Y.  172,  allsbee  v.  Wood,  33  N.  Y.  577,  88  Am. 
4  Am.  Rep.  655.  Dec.  409;  Wilkins  v.  Earle,  44  N.  Y. 

14.  Glenn  v.  Jackson,  93  Ala.  342,  172,  4  Am.  Rep.  655;  Neal  v.  Wilcox, 
9  So.  259,  12  L.R.A.  382  and  note;  49  N.  C.  146,  67  Am.  Dec.  266;  Hol- 
Petit  V.  Thomas,  103  Ark.  593,  148  S.  stein  v.  fhUlips,  146  N.  C.  366,  59  S. 
W.  501,  Ann.  Cas.  1914B  726, 42  L.RA.  E.  1037,  14  Ann.  Cas.  323,  14  L.R.A. 
(N.S.)  122;  Mateer  v.  Brown,  1  Cal.  (N.S.)  475;  Palace  Hotel  Co.  v.  Me- 
221,  52  Am.  Dec.  303  and  note;  Pink-  dart,  87  Ohio  St.  130,  100  N.  E.  317, 
erton  v.  Woodward,  33  Cal.  557,  91  Ann,  Cas.  1913E  860 ;  Houser  v.  Ttdly, 
Am.  Dec.  657;  O'Brien  v.  Vaill,  22  Fla.  62  Pa.  St.  92,  1  Am.  Rep.  390;  Shults 
627,  1  So.  137,  1  A.  S.  B.  219;  Cos-  v.  Wall,  134  Pa.  St  262,  19  Atl.  742, 
kexy  T.  K^le,  83  Qa.  696,  10  S.  E.  19  A.  S.  R.  686,  8  L.B.A.  97  and  note; 
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in  the  extent  of  their  liability."  While  the  liability  under  this  rule 
is  not  in  fact  unlimited  and  absolute,  yet  the  presumption  of  liability 
arising  from  the  loss  or  injury  of  the  goods  of  a  guest,  can  be  repelled 
only  by  proof  that  the  loss  was  attributable  to  the  negligence  or 
fraud  of  the  guest,  or  to  the  act  of  God  or  the  public  enemy.  No 
degree  of  diligence  or  vigilance  on  the  part  of  the  innkeeper  could 
absolve  him  from  his  common  law  obligation  for  the  loss  of  his  guest, 
unless  traceable  to  one  of  these  exceptional  causes.** 

19.  Doctrine  of  Presumptive  Liability. — Opposed  to  the  strict  rule 
above  stated,  many  authorities  have  adopted  what  may  be  termed 
the  doctrine  of  prima  facie  or  presumptive  liability,  which,  as  stated 
by  numerous  decisions,  is  to  the  effect  that  the'innkeeper  is  prima  facie 
liable  for  the  loss  or  damage  to  goods  in  his  care,  but  may  discharge 
himself  by  showing  that  the  goods  were  not  lost  or  damaged  by  his 
negligence  or  default.*'  In  still  other  jurisdictions,  under  what  is 
sometimes  considered  a  third  rule,  but  which  seems  in  reality  to  be  but 
a  different  statement  of  the  doctrine  of  prima  facie  Uability,  an  inn- 
keeper may  discharge  himself  by  showing  how  the  loss  or  damage' 
happened,  and  that  it  happened  by  inevitable  accident  or  irresistible 
force,  though  the  accident  might  not  amount  to  what  the  law  denom- 
inates an  act  of  God,  and  the  force  might  not  be  the  power  of  a  public 
enemy.**    Where  this  view  obtains,  a  robbery  or  burglary  may  be  an 

Dickerson  v.  Rogers,  4  Humph.  553,  66  Am.  Dee.  745 ;  Hulett  v.  Swift, 
(Tenn.)  179,  40  Am.  Dec.  642;  Man-  33  N.  Y.  571,  88  Am.  Dee.  405;  Axon 
ning  V.  Wells,  9  Humph.  (Tenn.)  746,  v.  Newson,  1  McCord  L.  (S.  C.)  509, 
51  Am.  Dee.  688  and  note;  Rains  v.  10  Am.  Dee.  685;  Dickerson  v.  Rogers, 
Maxneli  Honse  Co.,  112  Tenn.  21&,  79  4  Humph.  (Tenn.)  179,  40  Am.  Dec. 
S.  W.  U4,  2  Ann.  Cas.  488,  64  L.R.A.  642;  Howth  v.  Franklin,  20  Tex.  798, 
470;  Cunningham  v.  Bucky,  42  W.  Va.  73  Am.  Dec.  218;  Read  v.  Amidon,  41 
671,  26  S.  E.  442,  57  A.  S.  R.  876,  35  Vt.  15,  98  Am.  Dee.  560  and  note. 
KR.A.  850.  Notes:  99  A.  S.  R.  580;  20  L.R.A. 

Notes:   69  Am.  Dec.  212;  18  Am.    (N.S.)  1027  et  seq. 
Rep.  131;  99  A.  S.  R.  578  et  seq.;  6       18.  Johnson  v.  Richardson,  17  111. 
L.R.A.  485  et  seq.;  13  Eng.  Rnl.  Cas.  302,    63    Am.    Dec.    369;    Vance    v. 
125.  Throckmorton,  5  Bush   (Ky.)   41,  96 

15.  Mateer  v.  Brown,  1  Cal.  221,  52  Am.  Dec.  327;  Kisten  v.  Hildebrand, 
Am.  Dec.  303.  And  see  cases  cited  in  9  B.  Mon.  (Ky.)  72,  48  Am.  Dec.  416; 
note  to  preceding  text.  GJenerally  as  Shaw  v.  Berry,  31  Me.  478,  52  Am. 
to  the  liability  of  carriers  of  goods,  see  Dee.  628;  Cutler  v.  Bonney,  30  Midi. 
Carbiess,  vol.  4,  p.  696  et  seq.  259,  8  Am.  Rep.  127  and  note;  John- 

16.  Hulett  v.  Swift,  33  N.  T.  571,  son  v.  Chadboum  Finance  Co.,  89 
88  Am.  Dee.  405.  Minn.  310,  94  N.  W.  874,  99  A.  S.  R. 

17.  Rockhill  V.  Congress  Hotel  Co.,  571  and  note;  Dunbier  v.  Day,  12  Neb. 
237  lU.  98,  86  N.  E.  740,  22  L.R.A.  596,  12  N.  W.  109,  41  Am.  Rep.  772; 
(N.S.)  576;  Hill  v.  Owen,  6  Blackf.  Sibley  v.  Aldrich,  33  N.  H.  553,  66 
(Ind.)  323,  35  Am-  Deo.  124  and  note;  Am.  Dec.  746;  McDaniels  v.  Robinson, 
Laird  v.  Eichold,  10  Ind.  212,  71  Am.  28  Vt.  316,  62  Am.  Dec.  574. 

Dec.  323  and  note;  Bowell  v.  De  Wald,      Notes:  69  Am.  Dee.  212;  8  L.R.A. 
2  Ind.  App.  303,  28  N.  E.  430,  60  A.  97;  20  L.R.A.(N.S.)  1028. 
S.  R.  240;  Sibley  v.  Aldrich,  33  N.  H. 
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inevitable  accident  or  may  be  the  result  of  •  irresistible  force,**  but 
unless  the  robbery  or  burglary  is  produced  by  superior  force,  the 
innkeeper  will  be  answerable.'*'  The  innkeeper  is  bound  to  keep  his 
house  safe  from  the  intrusion  of  thieves,  day  and  night,  and  if  they 
are  allowed  to  gain  access  to  the  house,  and  especially  without  the 
use  of  such  force  as  will  show  its  marks  upon  the  house,  it  is  fairly 
presumable  that  it  was  either  by  the  negligence  or  connivance  of  the 
host,  and  such  is  the  judgment  of  the  law  thereon.*  So  it  has  been 
held  that  while  he  is  prima  facie  liable  for  goods  of  a  guest  lost 
or  damaged  by  fire,  he  may  discharge  himself  from  such  liability 
by  showing  that  the  fire  originated  on  premises  over  which  he  had 
no  control,  and  without  fault  or  negligence  on  his  part.*  Notwith- 
standing the  conflict  of  opinion  as  to  the  degree  of  responsibility 
just  noted,  it  seems  to  be  generally  settled  that  when  loss  or  damage 
to  the  goods  of  a  guest  is  shown,  the  innkeeper  is  prima  facie  liable 
and  the  burden  is  on  him  to  establish  such  facts  as  will  exonerate 
him,*  and  if  the  loss  or  damage  is  not  explained,  the  innkeeper 
'is  liable,  and  a  jury  is  not  to  be  allowed  to  assume  that 
it  happened  in  a  particular  manner.*  It  is  also  quite  generally  agreed 
that  for  all  tiiefts  from  within  or  unexplained,  whether  conmiitted 
by  guests,  servants  or  strangers,  the  irmkeeper  is  answerable,'  and 
while  some  courts  repudiate  the  general  nile  that  he  is  an  insurer 
of  the  safety  of  goods  brought  by  a  guest,  yet  in  the  case  of  a  loss 

19.  Vance  t.  Throckmorton,  5  Busb  874,  99  A.  S.  R.  571  and  note;  Clnte 
(Ky.)  41,  96  Am.  Dec.  327.  v.  Wiggins,  14  Johns.  (N.  Y.)  175,  7 

20.  Johnson  v.  Richardson,  17  111.  Am.  Dec.  448  and  note;  Palace  Hotel 
302,  63  Am.  Dee.  369;  McDanieis  v.  Co.  v.  Medart,  87  Ohio  St.  130, 100  N. 
Robinson,  26  Vt.  316,  62  Am.  Deo.  574  E.  317,  Ann.  Cas.  1913E  860  and  note; 
and  note.  McDanieis  v.  Robison,  26  Vt  316,  62 

1.  McDanieis  r.  Robinson,  26  Vt.  Am.  Dec.  574  and  note;  Read  v.  Ami- 
316,  62  Am.  Dec.  574  and  note.  don,  41  Vt.  15,  98  Am.  Dec  560;  Cun- 

2.  Johnson  v.  Chadboum  Finance  ningham  v.  Bueky,  42  W.  Va.  671,  26 
Co.,  89  Mian.  310,  94  N.  W.  874,  99  S.  E.  442,  57  A.  S.  B.  878,  35  L.R.A. 
A.  S.  R.  571  and  note.  850. 

3.  Murehison  v.  Sergent,  69  Ga.  206,  4.  McDanieis  v.  Robison,  26  Vt.  316, 
47  Am.  Rep.  754;  Coskery  v.  Naglc,  83  62  Am.  Dec.  574  and  note. 

Ga.  696, 10  S.  E.  491,  20  A.  S.  R.  333,  5.  Murehison  v.  Sergent,  69  Ga.  206, 
6L.R.A.483;Lairdv.  Eiehold,  lOInd.  47  Am.  Rep.  754;  Cutler  v.  Bonney. 
212,  71  Am.  Dec.  323  and  note;  Bowell  30  Mich.  259,  18  Am.  Rep.  127  and 
V.  De  Wald,  2  Ind.  App.  303,  28  N.  E.  note;  Rubenstein  v.  Cruikshanks,  54 
430,  60  A.  8.  R.  240  and  note;  Vance  Mich.  199,  19  N.  W.  954,  52  Am.  Rep. 
V.  Throckmorton,  5  Bush  (Ky.)  41,  96  806;  Johnson  v.  Chadbonm  Finance 
Am.  Dec  327;  Shaw  v.  Berry,  31  Me.  Co.,  89  Minn.  310,  94  N.  W.  874,  99 
478,  52  Am.  Dec.  628  and  note;  Cutler  A.  S.  R.  571  and  note;  Dnnbier  v.  Day, 
V.  Bonney,  30  Mich.  259,  18  Am.  Rep.  12  Neb.  596,  12  N.  W.  109,  41  Am. 
127  and  note;  Rubenstein  v.  Cruik-  Rep.  772;  Cunningham  v.  Bucky,  42 
shanks,  54  Mich.  199, 19  N.  W.  954,  52  W.  Va.  671,  26  S.  E.  442,  57  A.  S.  B. 
Am.  Rep.  806;  Johnson  v.  Chadboum  878  and  note,  35  L.RA.  850, 
Finanoe  Co.,  89  Minn.  310,  94  N.  W. 
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by  theft,  they  refuse  to  exoDerate  him  although  it  is  an  unavoid- 
able accident  and  not  due  to  any  fault  or  negligence  of  his.'  He 
guarantees  the  good  conduct  of  all  persons  whom  he  admits  under 
his  roof,'  as  well  as  the  members  of  his  household,*  and  so  when 
goods  are  lost  by  theft  and  the  person  that  stole  them  is  unknown, 
the  law  imposes  liability  on  him,  and  the  presumption  of  innocence 
does  not  apply.  Negligence  will  be  imputed  to  him  if  the  loss  is  not  to 
be  ascribed  to  any  other  known  cause.'  It  being  his  duty  to  keep 
honest  and  faithful  servants  and  to  use  every  practical  guard  against 
thieves,  prima  facie  the  law  holds  him  responsible  for  the  loss,  for 
from  the  nature  of  the  case  the  guest  cannot  be  presumed  to  have  the 
means  of  proving  who  is  the  guilty  person,  or  of  establishing  the  fact 
of  delinquency  on  the  part  of  the  innkeeper.** 

20.  Inception  and  Creation  of  Liability  Generally. — ^The  respon- 
sibility of  an  innkeeper  for  the  safety  of  a  traveler's  property  begins 
the  moment  the  relation  of  guest  and  host  is  entered  into,  which  is 
done  as  soon  as  the  traveler  enters  the  inn  with  the  intention  of  using 
it  as  such  and  is  so  received  by  the  landlord.  It  does  not  matter  that 
no  food  or  lodging  has  been  supplied  or  found  up  to  the  time  of  the 
loss.  It  is  sufficient  if  the  circumstances  show  an  intention  on  the 
one  hand  to  provide,  and  on  the  other  hand  to  accept  such  accommo- 
dation.*^ It  is  not  always  essential,  however,  that  the  relation  be- 
tween the  parties  shall  have  actually  been  entered  into  at  the  time, 
in  order  that  the  liability  for  the  safe-keeping  of  the  traveler's  goods 
may  attach.  It  has  frequently  been  held  that  where  a  person,  with 
the  intention  of  becoming  a  guest  at  a  hotel,  delivers  his  baggage  to 
the  proprietor,  either  actually  or  constructively,  and  within  a  reason- 
able time  subsequently  does  become  a  guest,  the  responsibility  of  the 
proprietor  as  innkeeper  starts  at  the  moment  of  the  delivery  of  the 
goods,  and  he  is  answerable  for  the  loss  thereof  prior  to  the  time 
when    the   owner    actually    became  a    guest.**      Thus   when    one 

0.  Cutler  ▼.  Bonney,  30  Mich.  259,  10.  Johnson  v.   Richardson,  17  111. 

18  Am.  Rep.  127  and  note;  Johnson  302,  63  Am.  Dec.  369;  Kisten  ▼.  Hilde- 

V.  Chadboum  Finance  Co.,  89  Minn,  brand,  9  B.  Mon.  (Ky.)  72,  48  Am. 

310,  94  N.  W.  874,  99  A.  S.  R.  571.  Dee.  416;  McDaniels  vt  Robinson,  26 

7.  Cutler  v.  Bonney,  30  Mich.  259,  yt.  316,  62  Am.  Dec.  574  and  note. 

18  Am.  Rep.  127  and  note;  Johnson  ▼.  u.  Wright  ▼.  Anderton,  [1909]  1 
Chadboum  Finance  Co.,  89  Minn.  310,  g  g  209,  78  L.  J.  K.  B.  165.  100  L. 
94  N  W.  874,  99  A  S  R.  571;  Cnn-  t.  n.  g.  123,  25  T^mes  L.  Rep.'l56,  53 
Ti'^:h?^^:is7sllZ,n  S<i-  \^>  ^  Briti^  Rul.  Cas.  425 
LJt.A   850  ***    note. 

8.  House;-  V.  Tnlly,  62  Pa.  St.  92,  1  „}2.  Keia  y^  Atkinson, ^  Colo.  480, 
Am.  Rep.  390;  Cunningham  v.  Bneky,  ^^  P«^-  ^>}^^,  ^J-^'  ^lt*?n  S°*^' 
42  W.  Va.  671.  26  8.  B.  442,  57  A.  S.  Coskeiy  v.  Nagle,  83  Ga.  696, 10  S.  E. 
R.  876,  35  L.R.A.  850.  491,  20  A.  S.  R.  333,  6  L.R.A.  483; 

9.  McDaniels  v.  Robinson,  26  Vt.  Brewer  v.  Caswell,  132  Qa.  563,  64  8. 
316,  62  Am.  Dec.  574  and  note.  E.  674,  131  A.  S.  R.  216;  Dickinson  v. 
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delivers  his  baggage  to  a  porter  or  other  repreeentative  of  the  inn- 
keeper, and  shortly  thereafter  becomes  a  guest,  the  extraordinary 
liability  of  the  innkeeper  is  deemed  to  have  commenced  from  the 
time  of  the  delivery  of  the  goods."  But  if  at  the  time  the  baggage  is 
delivered,  the  owner  did  not  intend  to  become  a  guest,  no  eacb. 
liability  attaches.**  And  if  a  person  who  gives  his  baggage  to  a 
porter  ii^tending  to  become  a  guest  does  not  do  so,  it  has  heea 
held  that  the  innkeeper  is  not  responsible  even  as  gratuitous  bailee, 
because  the  porter  is  authorized  to  receive  baggage  of  guests  only.** 
So  it  'has  been  decided  that  if  one  leaves  goods  at  an  inn  merely 
expressing  an  intention  to  return  shortly,  and  inquiring  for  lodgings 
for  the  night,  he  is  not  entitled  to  the  protection  of  a  guest  because  do 
room  being  assigned  to  him,  there  was  but  a  declaration  to  become 
a  guest  at  a  later  time.**  It  is  not  necessary  that  a  traveler  shall 
register  at  an  inn  as  a  guest  in  order  to  become  such,  but  it  is 
sufficient  if  he  visits  the  inn  for  the  purpose  of  receiving  entertain- 
ment, and  is  entertained  accordingly.*'  The  entry  of  one's  name 
on  the  register  and  the  assignment  of  a  room  are,  however,  important 
circumstances  in  determining  whether  the  relation  of  innkeeper  and 
guest  exists.*^  It  is  not  incumbent  on  a  guest  to  give  notice  of 
his  entention  to  become  a  guest  to  a  particular  person  authorized 
to  represent  the  innkeeper  in  such  matters,  but  a  delivery  of  one's 
baggage  to  the  employee  of  an  inn  who  usually  attends  to  such  ser- 
vice is  sufficient.**  And  notwithstanding  the  person  to  whom  he 
entrusts  his  property  is  not  authorized  to  receive  it  or  even  for- 
bidden to  receive  it,  it  has  been  held  that  if  the  owner  does  not  know 
of  this  limitation  and  the  circumstances  are  such  as  to  give  such 
person  the  appearance  of  one  whose  duty  it  is  to  take  the  baggage 
of  prospective  guests,  his  act  in  so  doing  will  bind  the  innkeeper." 
It  is  generally  held  that  the  delivery  of  the  goods  of  a  guest  into  the 


Winchester,  4  Cush.  (Mass.)   114,  50 
Am.  Dec.  760. 

Notes:  23  L.R.A.(N.S.)  1107  et  seq.; 
34  L.R.A.(N.S.)  420  et  seq. 

13.  Glenn  v.  Jackson,  93  Ala.  342,  9 
So.  259,  12  LJI.A.  382;  Baker  v. 
Bailey,  103  Ark.  12,  145  S.  W.  532,  39 
L.R.A.(N.S.)  1085  and  note;  Coskery 
V.  Nagle,  83  Qa.  696,  10  S.  E.  491,  20 
A.  S.  R.  333  and  note,  6  L.R.A.  483; 
Brewer  v.  Caswell,  132  Ga.  563,  64  S. 
E.  674, 131  A.  S.  R.  216,  16  Ann.  Cas. 
936,  23  L.R.A.(N.S.)  1107. 

Note:  99  A.  S.  R.  584. 

14.  Strauss  v.  County  Hotel,  etc., 
Co.,  12  Q.  B.  D.  27,  53  L.  J.  Q.  B.  25, 
49  L.  T.  N.  S.  601,  32  W.  R.  170,  13 
Eng.  Rul.  Cas.  121. 


15.  Tulane  Hotel  Co.  v.  Holohan,  112 
Tenn.  214,  79  S.  W.  U3,  105  A.  S.  R. 
930,  2  Ann.  Cas.  345  and  note. 

16.  Arcade  Hotel  Co.  v.  Wiatt,  44 
Ohio  St.  33,  4  N.  E.  398,  58  Am.  Rep. 
785. 

17.  Hill  V.  Memphis  Hotel  Co.,  124 
Tenn.  376,  136  S.  W.  997,  34  L.R.A. 
(N.S.)  420. 

18.  Arcade  Hotel  Co.  v.  Wiatt,  44 
Ohio  St.  33,  4  N.  E.  398,  58  Am.  Rep. 
785. 

19.  Hill  T.  Memphis  Hotel  Co.,  124 
Tenn.  376,  136  S.  W.  997,  34  L.R.A. 
(N.S.)  420  and  note. 

20.  Coskery  v.  Nagle,  83  Ga.  696, 10 
S.  E.  491,  20  A.  S.  R.  333,  6  L.B^ 
483. 
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eustody  of  the  innkeeper  is  not  necessaxy  to  diarge  him  with  them.^ 
According  to  some  decisions  the  delivery  of  a  baggage  check  is  prima 
facie  equivalent  to  a  delivery  of  the  goods  which  it  represents  and 
actual  receipt  of  the  goods  by  the  innkeeper  need  not  be  proved  nor 
alleged.'  There  is,  however,  authority  to  the  effect  that  his  liability 
for  the  property  of  his  guest  placed  in  his  care  arises  out  of  an  ex- 
press or  an  implied  contract  of  bailment;  that  such  contractual  re- 
lation can  only  arise  where  it  is  apparent,  under  the  facts,  that  such 
was  the  intention  of  the  parties;  and  that  in  order  to  raise  an  im- 
plied contract  of  liability  on  the  part  of  an  innkeeper  for  the  goods 
of  his  guest  lost  or  stolen,  it  must  at  least  appear  that  the  guest 
placed  them  in  Kis  care  and  keeping.  In  accordance  with  this  view 
it  has  been  held  that  meiely  tying  one's  horses  under  a  shed  without 
specifically  calling  attention  to  the  fact  or  putting  them  in  the  custody 
of  a  servant  of  the  inn,  does  not  raise  an  implied  contract  to  be  re- 
sponsible for  their  safety  although  the  owner  is  in  fact  a  guest.* 
By  statute  in  some  jurisdictions,  depositing  goods  in  a  place  set  apart 
for  such  goods  or  leaving  them  in  the  room  of  the  guest,  or  placing 
a  horse  in  a  stable  is  a  delivery  to  the  innkeeper.* 

21.  Relation  of  Innkeeper  and  Gaest  Created  by  Delivery  of 
Goods. — ^The  common  law  rule  which  is  followed  by  some  courts  in 
this  country  is  that,  as  far  as  liability  for  injury  to  or  loss  of  property 
is  concerned,  the  relation  of  guest  and  .innkeeper  may  exist  although 
the  owner  does  not  in  fact  become  a  guest.  Thus  when  one  leaves 
his  horse  at  an  inn  to  be  kept  and  fed,  as  to  that,  the  respon- 
sibility of  the  innkeeper  is  as  great  as  if  the  owner  himself  had  been 
in  fact  a  guest,^  but  this  rule  is  applicable  only  to  animate  property 
such  as  a  horse,  because  by  feeding  it,  a  profit  may  be  made,  and 
the  deposit  of  an  inanimate  thing  such  as  a  trunk  or  money 
does  not  create  the  relation  of  guest  and  innkeeper  between  the 
owner  and  the  proprietor  of  the  house  in  which  it  is  deposited.* 
Even  in  the  case  of  an  animal,  when  a  profit  cannot  be  made  by  keep- 

1.  Barrows  ▼.  Trieber,  21  Md.  320,  6.  Brewer  v.  Caswell,  132  Ga.  563, 
83  Am.  Dec.  590;  Read  v.  Amidon,  41  64  S.  E.  674, 131  A.  S.  B.  216, 16  Ann. 
Vt.  15,  98  Am.  Dec.  560  and  note;  Cas.  936  and  note,  23  L.RA..(N.S.) 
Bennett  v.  Mellor,  5  T.  B.  273,  2  Rev.  1107;  Mason  v.  Thompson,  9  Pick. 
Bep.  593,  13  Eng.  Rnl.  Caa.  118.  (Mass.)   280,  20  Am.  Dec.  471;  Me- 

Notes:  7  Am.  Dec.  461;  18  Am.  Rep.  Daniels  v.  Robinson,  26  Vt  316,  28  Vt. 
134;  99  A.  S.  B.  585;  6  L.B.A.  484.      387,  62  Am.  Dec.  574  and  note,  67  Am. 

2.  Keith  v.  Atkinson,  48  Colo.  480,  Dec.  720  and  note. 

HI  Pac.  65, 139  A.  S.  B.  284  and  note;  Notes:  99  A.  S.  B.  583;  21  L.B.A. 

Caitart  v.  Wainman,  114  Ga.  632,  40  231;  13  Eng.  Bui.  Cas.  124, 129. 

S.  E.  781,  88  A.  S.  R.  45.  6.  Brewer  v.  Caswell,  132  Ga.  563, 

3.  Bradley  Co.  v.  Snook,  66  N.  J.  L.  64  S.  E.  674, 131  A.  S.  E.  216, 16  Ann. 
654,  50  Atl.  358,  55  L.B.A.  208.  Cas.  936  and  note,  23  LJl.A.(N.S.) 

4.  Brewer  v.  Caswell,  132  Ga.  563,  1107;  Mason  y.  Thompson,  9  Pick. 
64  S.  E.  674, 131  A.  S.  B.  216, 16  Ann.  (Mass.)  280,  20  Am.  Dec.  471;  McDan- 
Cas.  936,  23  L.B.A.  (N.S.)  1107.  iels  v.  Bobinson,  26  Vt.  316,  28  Vt. 
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ing  it,  as  where  the  owner  himself  feeds  it,  the  innkeeper  is  not 
answerable  for  its  care.''  The  doctrine  that  one  may  have  the  rights 
and  privileges  of  a  guest  by  the  mere  deposit  of  property,  when  ho 
has  not  been  at  the  inn  and  never  intended  to  enter  it  himself,  has  been 
expressly  repudiated  in  some  jurisdictions,*  and  the  innkeeper's  li- 
ability is  held  to  be  that  of  a  btulee  for  hire.*  Where  the  rule  obtains 
that  the  liability  of  an  innkeeper  may  be  created  by  leaving  a  horse 
in  his  custody,  it  has  been  held  that  payment  for  the  keeping  of  the 
horse  renders  him  liable  for  the  loss  of  goods  which  usually  accom- 
pany a  horse  and  vehicle,  such  as  the  harness.^"  Though  apparently 
no  case  has  arisen  where  a  traveler  putting  his  horse  at  an  inn  has 
left  other  goods  than  such  as  pertain  to  the  horse  and  carrif^e,  it  has 
been  said  that  on  principle,  if  the  relation  of  guest  is  thereby  created, 
and  the  host  consents  to  take  other  portions  of  the  traveler's  necessary 
luggage,  like  his  overcoat,  which  it  is  most  common  to  leave  with  the 
horse,  but  usually  within  the  inn,  or  even  one's  trunk  or  money, 
if  put  into  the  custody  of  the  proper  servant  or  agent  at  the  bsi, 
while  the  innkeeper  retains  the  horse,  from  which  he  derives  profit, 
it  is  difficult  to  see  why  he  should  not  be  held  liable  to  the  full 
extent  for  all  that  he  thus  accepts.^^ 

22.  Liability  as  Dependent  on  Whether  Goods  are  Infra  Hospit- 
ium. — Unless  goods  are  in  the  personal  custody  of  the  innkeeper  or 
his  agent,  he  is  answerable  only  for  what  is  within  the  inn — infra 
hospitium  as  it  is  technically  termed.**  Goods  may,  however,  be 
infra  hospitium  although  they  are  not  in  the  building  used 
for  the  accommodation  of  the  person  of  the  guest.  Thus  a  stable  or 
wagon  house  is  part  of  the  inn,. and  goods  kept  there  are  within  the 
inn.**  Nor  does  the  fact  that  the  building  is  not  physically  con- 
nected with  the  inn  proper  make  it  any  the  less  a  part  thereof. 
Furthermore,  property  may  be  infra  hospitium  although  not  within 
the  physical  walls  of  a  building.**  When  goods  are  given  into  the 
actual  custody  of  the  innkeeper,  any  place  he  puts  them  whether  open 

387,  62  Am.  Dec.  574  and  note,  67  Am.  Rep.  80;  Ingallsbee  ▼.  Wood,  33 

Am.  Dee.  720.  N.  Y.  577,  88  Am.  Dec.  409. 

7.  Brewer  v.  CasweU,  132  Ga.  563,  ^J®-  Mason    v.    Thompson,    9    Pick. 
64  S.  E.  674, 131  A.  S.  E.  216, 16  Ann.  (Mass.)  ^0,  20  Am.  Dee.  471. 

Cas.  936,  23  L.R.A.(N.S.)  1107.  oifl^«5^!      i?*^   «V??5^°°\  ^®  ^*- 

8.  Heiey  y.  Gray,  68  Me.  489,  28  ^\\^2  Ap-  D«;574  (dietum). 

Am.  Rep.  80;  EUiot  v.  Martin,  105    a^  nt!  ?7P  ^' ®     '  ^^  ^' ^ 

Mich.  506,  63  N.  W.  525,  65  A.  S.  R.  ^„^-  ^/"^    g.  R.  585  et  aeq.;  9 


461;  GrinneU  v.  Cook,  3  ffill  (N.  Y.) 
485,  38  Am.  Dec.  663;  Ingiillsbee  t. 
Woo^  33  N.  Y.  577,  88  Am.  Dec.  409. 

Notes:  18  Am.  Rep.  133;  16  Ann. 
Cas.  938;  13  Eng.  Rul.  Cas.  129. 

9.  Healey  v.  Gray,  68  Me.  489,  28 
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13.  Clnte  V.  Wiggins,  14  Johns.  (N. 
Y.)  175,  7  Am.  Dec.  448  and  note. 

14.  Albin  v.  Presby,  8  N.  H.  408,  29 
Am.  Dec.  679. 

Note:  99  A.  6.  Rw  685  et  acq. 
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ar  eloeed  is  within  the  limits  of  the  inn.**  The  distinotion,  in  titis 
r^ard,  seems  to  be  made  that  whea  the  guest  does  not  call  atten- 
tkn  to  the  goods,  they  must  be  put  in  a  place  actually  part  of  the 
inn  and  enclosed,  i.  e.,  a  place  where  such  property  is  usually  re- 
ceived. But  this  is  also  subject  to  the  exception  that,  if  by  the  con- 
duet  of  the  innkeeper,  such  goods  may  be  deemed  to  be  left  in 
an  open  place  with  his  consent,  he  will  be  responsible,  the  circum- 
stances of  each  case  to  be  considered  independently.**  When  an  inn- 
keeper has  let  to  another  the  right  to  care  for  horsee,  one  that  as  a 
guest  puts  his  horse  in  the  stable  in  ignorance  of  sudi  arrangement 
may  recover  against  the  innkeeper  as  such  although  the  loss  or  dam- 
age is  due  to  the  act  of  the  lessee,  for  the  property  is  r^arded  as  infra 
ho^itium.*'  And  so  when  a  room  is  rented  for  a  specidLl  purpose,  it 
is  still  a  part  of  the  inn,  and  goods  brought  there  are  infra  hospitium, 
although  the  person  that  brings  them  comes  at  the  invitation  of  the 
lessee  thereof.**  Whether  goods  were  taken  from  the  house  is  a 
question  for  the  jury." 

23.  Effect  of  Retention  of  Custody  by  Guest. — It  is  generally  held 
that  it  is  not  necessary  in  order  to  render  an  innkeeper  liable  as  such 
for  the  effects  of  his  gueste,  that  the  property  should  have  been  de- 
livered into  his  exclusive  personal  possession,  especially  in  the  case 
of  property  such  as  is  needed  for  the  pr^ent  personal  use  of  the  guest, 
and  that  the  guest  may  retain  personal  custody  of  his  goods  within 
the  inn,  as  of  his  trunk  and  its  contents,  his  wearing  apparel,  and 
other  articles  within  his  room,  and  any  money,  jewelry  or  valuables 
carried  or  worn  about  the  person,  without  discharging  the  innkeeper 
from  responsibility**"  Even  when  a  key  to  a  stable  was  given  to  the 
guest  and  his  employee  slept  there  with  the  property,  the  iimkeepw 
has  been  held  responsible  for  its  lo^.*  On  the  other  hand,  whenever 
the  guest  assumes  the  custody  and  control  of  his  goods  in  such  a  way 
as  to  indicate  that  he  does  not  trust  the  innkeeper,  and  concedes  to 

15.  Cohen  v.  Manuel,  91  Me.  274,  39  20.  Fay  t.  Padfie  Imp.  Co.,  93  Gal. 
AtL  1030,  64  A.  S.  R.  226,  40  LJt.A.  263,  26  Pac.  1099,  28  Pae.  943,  27  A. 
481. '  S.  R.  198, 16  L.KA.  188;  Murchison  v. 

16.  Albin  v.  Presby,  8  N.  H.  408,  29  Sergent,  69  Oa.  206,  47  Am.  Rep.  754; 
Am.  Dec.  679;  Bradley  Livery  Co.  v.  Johnson  v.  Richardson,  17  BL  302,  63 
Snook,  66  N.  J.  L.  654,  50  AtL  358,  55  Am.  Dec  369;  Weisenger  v.  Taylor,  1 
L.R.A.  208.  Bosh  (Ey.)   275,  89  Am.  Dee.  626; 

Notes:  99  A.  S.  R.  585  et  seq.;  13  Bnrrows  ▼.  Trieber,  21  Md.  320,  83 

Eng.  RuL  Cas.  127.  Am.  Dec.  590 ;  Epps  v.  Hinds,  27  Miss. 

17.  Note:  13  Eng.  Rul.  Cas.  127.  657,  61  Am.  Dec.  528;  Cunningham  v. 

18.  Wright  V.  Anderton,  [1909]  1  K.  Bocky,  42  W.  Va.  671,  26  S.  B.  442, 
B.  209,  78  L.  J.  K.  B.  165, 100  L.  T.  57  A.  S.  R.  876,  35  L.R.A.  850. 

N.  S.  123,  25  Times  L.  Rep.  156,  53  Notes:  99  A.  S.  R.  599;  13  Eng.  Rnl. 

Sol.  J.  135,  4  British  Bui  Cas.  425.  Cas.  126. 

19.  Eister  v.  Hildebrand,  9  B.  Mon.  1.  Ax<m  v.  Newson,  1  McCord  L. 
{Kj. )  72,  48  Am.  Dec.  41&  (S.  C.)  609, 10  Am.  Deo.  685. 
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him  no  control,  they  are  not  impliedly  in  his  custody,  and  he  ia 
therefore  not  responsible,  imless  they  shall  be  stolen  by  some  of  his 
own  household,  whose  honeety  and  fidelity  he  is  presumed  to  guar- 
antee.' His  responsibility  is  only  coextensive  with  his  custody  and 
control,  and  his  pledge  of  the  integrity  of  his  servants.  And  the  que»- 
tion  of  custody  and  control  depends  on  facts  indicative  of  intention. 
If  the  guest  having  an  article  not  attached  to  his  person,  nor  carried 
about  with  him  for  his  personal  convenience, — ^such,  for  exam[A%  as  a 
bag  of  gold,  a  case  of  jewelry,  or  a  package  of  paper  currency, — 
the  fact  that  he  does  not  either  notify  the  host  of  it,  or  offer  to  place 
it  in  his  actual  cxistody, .  would  imply  that  he  trusted  to  his  own 
care,  and  intended  to  risk  all  consequences.  And  if  the  article 
thus  held  by  himself  alone  should  be  stolen  from  him  while 
abiding  in  tiie  inn,  the  loss,  like  the  preferred  custody,  might 
be  his  own  alone,  unless  it  resulted  from  the  dishonesty  of 
some  of  the  household.  The  innkeeper,  deprived  of  botii  custody 
and  control,  could  not  be  held  responsible  on  any  just  or  consistent 
principle.* 

24.  Liability  as  Dependent  on  Amount  and  Kind  of  Goods  Gener- 
ally.— ^As  to  the  quantity  and  kind  of  goods  for  which  an  inn- 
keeper is  responsible,  it  is  the  general  rule  that  his  liability  extends 
to  all  goods  brought  by  a  gueet  and  received  within  the  inn.*  Thus 
it  has  been  held  that  the  merchandise  of  a  peddler  is  within  the  scope 
of  the  innkeeper's  duty  and  obligation,'  as  are  cattle  driven  on  the 
road.'  While  an  innkeeper  may  not  be  compelled  to  receive  certain 
goods  and  while  perhaps  the  kind  and  amount  of  the  same  may  not 
be  that  usually  accompanying  a  guest  as  contemplated  by  the  law, 
yet  when,  with  the  guest,  they  are  received  at  the  inn,  the  proprietor 
cannot  afterwards  make  that  objection.'  It  is  generally  held  that 
the  liability  of  an  innkeeper  attaches  to  all  money  of  the  guest  a? 
well  as  to  his  other  goods,*  though  it  has  been  intimated  in  some  cases 

2.  Mateer  v.  Brown,  1  Cal.  221,  52  Rep.  390;  McDaniels  v.  Robinson,  26 
Am.  Dec.  303  j  Weisenger  ▼.  Taylor,  1  Vt.  316,  62  Am.  Dec.  574  and  note; 
Bush  (Ky.)  275,  89  Am.  Dec.  626;  Robins  v.  Gray,  [1895]  2  Q.  B.  501, 
Vance  v.  Throckmorton,  6  Bush  (Ky.)  65  L.  J.  Q,  B.  44,  73  L.  T.  N.  8. 
41,  96  Am.  Dec.  327  and  note;  Ruben-  252,  44  W.  R.  1, 13  Eng.  Rul.  Cas.  138. 
stein  V.  Cruikshanks,  54  Mich.  199,  19  Notes:  69  Am.  Dec.  221  et  seq.;  99 
N.  W.  954,  52  Am.  Rep.  806;  Manning  A.  S.  R.  589;  8  L.R,A.  98;  52  L.R.A. 
V.  Wells,  9  Humph.  (Tenn.)  746,  51  (N.S.)  742;  13  Eng.  RuL  Cas.  130. 
Am.  Dec.  688;  Read  v.  Amidon,  41  Vt.  5.  Cohen  v.  Manuel,  91  Me.  274,  39 
15,  98  Am.  Dec.  560.  AtL  1030,  64  A.  S.  B.  225,  40  L.R.A. 

Note:  99  A.  S.  R.  599.  491;   Bubenstein    v.    Cruikshanks,  54 

3.  Weisenger    v.    Taylor,    1    Bosh  Mich.  199, 19  N.  W.  954,  52  Am.  Rep. 
(Ky.)  275,  89  Am.  Dec.  626.  806. 

4.  Pinkerton  v.  Woodward,  33  Cal.  6.  Note:  69  Am.  Dec.  223. 

557,  91   Am.   Dee.   657;   WilMns  v.      7.  Pinkerton  v.  Woodward.  33  CaL 
Earie,  44  N.  Y.  172,  4  Am.  E«p.  655;  557,  91  Am.  Dec  657. 
Houser  v.  Tully,  62  Pa.  St  92, 1  Am.      8.  Note:  69  Am.  Deo.  223. 
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^t  an  innkeeper's  ree^KHudbilily  will  not  embrace  samk  of* money 
*^c}x   no  prudent  man  would  oany  about  wiib  bim  in  a  country 
''>Qr>e  exchange  can  readily  be  obtained.'    But  even  though  a  guest 
^y   not  be  privileged  to  bring  with  him  an  unlimited  amount  of 
^  ^*^&y,  and  to  compel  the  proprietor  to  be  answerable  for  it,  yet  it 
^Iq^^Ajr  that  the  amount  is  not  limited  to  what  is  necessary  for 
^^^^o«liate  or  actual  use.^<*     It  would  be  unreasonaUe  to  limit  a 
jj^^-^l^x  to  an  amount  sufficient  only  for  actual  expenses.    His  journey 
Z^,^;^'^    be  long  and  its  exigencies  might  require  a  much  larger  sum 
o>  ^^^  ^tliat  which  ordinarily  would  be  adequate  for  the  usual  expenses 
A  T^^^^i  a  journey.    Strangers  are  usually  compelled  to  rely  wholly 
m3^^-*-^3ir  money  for  living  and  transportation  and  without  money 
''^vX      '^wndition  would  be  such  as  none  would  willingly  hazard.** 
^  >^2Aje  the  rule  just  stated  as  to  the  extent  of  the  liability  of  the  inn- 
\;;i{8S>er  is  supported  by  the  great  weight  of  authority,  the  courts  in 
30018  jurisdictions  hold  that  his  liability  is  restricted  to  such  goods 
and  animals  as  the  guest  has  with  him  for  the  purposes  of  his  jour< 
oey,"  and  in  still  others  the  duty  and  undertaking  of  an  inn-keeper 
are  limited  to  those  goods  that  may  be  denominated  as  baggage. 
According  to  this  latter  view  it  is  not  within  his  undertaking  that  he 
will  be  responsible  for  all  goods  that  may  be  brought  to  his  house 
merely  because  they  happen  to  be  in  a  trunk,  nor  does  baggage  include 
merchandise  or  valuables  not  designed  for  use  or  personal  convenience 
on  the  journey.**    The  baggage  for  which  an  innkeeper  is  considered 
responsible  in  these  jurisdictions  is  what  one  usually  carries  with 
him  for  his  personal  use,  convenience,  instructions  or  amusement,** 
and  has  been  held  not  to  include  articles  such  as  tableware,**  bed- 
clothing  or  books.**      But  personal  ornaments  appropriate  for  a 
traveler's  wardrobe  and  articles  of  personal  use,  such  as  a  watch,  are 
included  within  the  term  baggage,*'  as  is  a  reasonable  amount  of 

9.  Johnson  v.  Richardson,  17  111.  Throckmortoo,  5  Bush  (Ky.)  41,  96 
302,  63  Am.  Dec.  369.  Am.  Dec.  327;  Pettigrew  v.  Bamum, 

10.  Pinkerton  v.  Woodward,  33  CaL  11  Md.  434,  69  Am.  Dec.  212  and  note. 
567,  91  Am.  Dec.  657;  Smith  v.  Wil-  Notes:  69  Am.  Deo.  222;  99  A.  S. 
son,  36  Minn.  334,  31  N.  W.  176,  1  A.  R.  589  et  seq.;  8  L.R.A.  98;  13  Eng. 
S.  R.  669;  Epps  v.  Hinds,  27  Miss.  Rul.  Cas.  130. 

657,   61   Am.   Dee.   628;    Wilkins   v.  14.  Hawkins  v.  Hoffman,  6  Hill  (N. 

Earle,  44  N.  Y.  172,  4  Am.  Rep.  665.  Y.)  586,  41  Am.  Dec.  767. 

Notes:  18  Am.  Rep.  135  et  seq.;  99  15.  Vance  v.  Throckmorton,  5  Bnsh 

A.  S.  R.  590.  (Ky.)  41,  96  Am.  Dec.  327;  Pettigrew 

11.  Johnson  v.  Richardson,  17  UL  v.  Bamum,  11  Md.  434,  69  Am.  Deo. 
302,  63  Am.  Dec.  369.  212. 

Notes:  6  LJI.A.  485;  13  Eng.  Rul.  16.  Vance  v.  Throckmorton,  5  Bush 

Cas.  130.  (Ey.)  41, 96  Am.  Dec.  327. 

12.  Neal  v.  Wiloox,  49  N.  C.  146,  67  17.  Pettigrew  ▼.  Bamum,  11  Md. 
Am.  Dec.  266.  434,  69  Am.  Dec.  212  and  note. 

13.  Pinkerton  v.  Woodward,  33  Cat.  Note:  13  Eng.  Rul.  Cas.  130. 
567,    91    Am.    Dec.    657;    Vanoe    v. 
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money.**  In  determining  what  is  baggage  within  liie  meaning  of 
this  rule,  the  condition  in  life  of  the  traveler,  hia  calling,  habits,  and 
tastes,  and  the  duration  of  his  journey,  and  whether  he  travels  alone 
or  with  a  family  are  to  be  considered,**  and  in  all  cases  it  is  a  question 
for  a  jury  whether  the  goods  are  those  of  a  guest  and  whether  or  not 
they  are  such  as  come  within  the  purview  of  the  law  making  the 
innkeeper  liable  for  the  goods  of  his  guests.'**  The  value  of  the 
goods,  likewise,  is  to  be  found  by  a  jury.*  A  guest  is  not  barred  from 
recovering  for  goods  lost  or  damaged,  although  he  also  had 
with  him  goods  for  which  the  innkeeper  is  not  answerable, 
even  though  they  be  in  the  same  trunk.'  The  authorities  are 
not  in  harmony  regarding  the  duty  and  undertaking  of  the  innkeeper 
with  respect  to  goods  brought  into  his  house  by  or  for  a  guest  after 
the  relation  between  them  has  been  instituted.  By  some,  it  ia  main- 
tained that  the  relation  of  innkeeper  and  guest,  out  of  which  springs 
the  responsibility,  is  the  same,  whether  the  guest's  baggage  is  con- 
veyed to  the  inn  with  him  or  at  a  subsequent  time;  or  whether  he 
then  has  in  his  possession,  or  afterwards  procures,  the  money,  cloth- 
ing, or  whatever  else  he  may  need  on  his  journey.*  The  other  view 
is  that  since  the  liability  results  from  the  relation  of  guest  in  which 
the  traveler  stands  to  him  and  extends  only  to  those  things  which 
properly  pertain  to  him  in  that  relation,  the  liability  of  the  innkeeper 
as  such  cannot  be  imposed  on  him  for  all  property  that  his  guest  may 
choose  to  bring  into  the  inn  after  he  has  been  received  infra  hospitium. 
A  guest  cannot  make  him  a  compulsory  depositary  of  any  amount 
of  goods  or  treasure  which,  during  his  sojourn,  he  may  desire  to  keep 
secure,  because  this  is  not  in  conformity  with  the  purpose  of  an 
inn,  which  is  to  serve  passengers  and  wayfaring  men.* 

25.  Goods  Kept  for  Show  or  Sale  or  Other  Special  Purpose. — Since 
the  extraordinary  liability  of  innkeepers  was  imposed  for  the  benefit 
of  travelers  and  transients,  the  purpose  of  a  person  in  being  at  an 
inn  or  in  bringing  thereto  the  property  for  the  loss  of  or  damage  to 
which  he  seeks  to  hold  the  innkeeper  liable,  is  of  importance  in 

18.  Notes:  18  Am.  Bep.  135  et  seq.;  1.  Mateer  v.  Brown,  1  GaL  221,  52 
99  A.  S.  R.  590;  13  Eng.  Rul.  Cas.  130.  Am.  Dec.  303. 

19.  Pinkerton  v.  Woodward,  33  GaL  2.  Dibble  v.  Brown,  12  Ga.  217,  56 
557,  91  Am.  Dec.  657;  Dibble  v.  Am.  Dec.  460;  Pettigrew  v.  Bamum, 
Brown,  12  Ga.  217,  56  Am.  Dec.  460.  11  Md.  434,  69  Am.  Dec.  212  and  note. 
Generally  as  to  what  is  comprised  3.  IHnkerton  .v.  Woodward,  33  CaL 
within  the  term  "baggage"  for  which  557,  91  Am.  Dec.  657  and  note;  Cook 
a  carrier  is  liable  see  CAimiERS,  vol.  5,  v.  Kane,  13  Ore.  482,  11  Fae.  226,  57 
p.  158  et  seq.  Ami  Rep.  28. 

20.  Mateer  v.  Brown,  1  Gal.  221,  52  Notes:  99  A.  S.  R.  589;  13  Eng.  Rul. 
Am.  Dec.  303;  Mason  v.  Thompson,  9   Gas.  130. 

Pick.  (Ma^.)  280,  20  Am.  Dec.  471;       4.  Mateer  v.  Brown,  1  Gal.  221,  52 
Arcade  Hotel  Co.  v.  Wiatt,  44  Ohio  St.  Am.  Deo.  303. 
32,  4  N.  E.  398,  58  Am.  Rep.  785. 
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determining  the  liability  of  the  latter.'  Unless  the  goods  are  in  the 
inn  as  incident  to  the  purpose  of  the  guest  to  be  entertained  aa  sudi, 
the  special  liability  of  the  innkeeper  will  not  extend  to  them.  The 
owner  and  the  goodg  must  be  there  causa  hospitandi.*  As  the  keep- 
ing of  an  inn  does  not  impose  any  duty  to  receive  goods  or  money 
merely  as  a  depositary  the  landlord  is  not  liable  to  the  owner  who 
desires  to  use  the  inn  as  a  place  of  deposit."  It  has  frequently  been 
held  that  the  keeper  of  an  inn  or  hotel  is  not  bound  to  find  show  rooms 
for  his  guests,  but  only  lodging  rooms,  and,  that  as  to  property 
brought  to  an  inn  for  the  purpose  of  sale  or  show,  such  as  the  goods 
of  commercial  travelers,  the  law  does  not  hold  an  innkeeper  to  his 
strict  liability  but  only  to  the  exercise  of  ordinary  care.*  In  those 
jurisdictions  in  which  the  liability  extends  to  all  the  goods  which 
a  guest  brings  with  him  and  which  he  receives,  although  the  goods 
in  question  may  be  carried  for  a  commercial  purpose,  if  they  are  not 
put  in  a  special  room,  but  are  kept  by  the  guest  as  ordinary  baggage 
would  be  kept,  the  special  duty  of  the  innkeeper  extends  to  them.* 
Bnt  when  the  goods  are  kept  in  a  special  room  for  the  purpose  of 
show  or  sale,  or  when  the  guest  uses  his  own  room  for  such  a  purpose, 
the  goods  are  not  treated  as  the  goods  of  a  guest.**  The  reason  for  not 
exacting  of  the  landlord  the  same  responsibility  for  this  kind  of 
property  as  for  other  property  is  because  they  axe  in  the  exclusive 
possession  and  under  the  control  of  the  guest.  Therefore,  although 
stUl  in  the  room  or  other  place  used  to  display  and  vend  the  goods  if 
the  innkeeper  assumes  the  custody  and  has  the  control  of  them,  he 
is  answerable  for  them.**  In  some  jurisdictions  it  is  expressly 
provided  by  statute  that  no  innkeeper  shall  be  liable  for  the  loss  of 

5.  Eisten  v,  Hildebrand,  9  B.  Mon.  note,  35  L.RJl.(N.S.)  350  and  note; 
(Ky.)  72,  48  Am.  Dee.  416  and  note;  Wertheimer-Swarts  Shoe  Co.  v.  Hotel 
Mowers  v.  Fethers,  61  N.  Y.  34,  19  Stephens  Co.,  38  Wash.  409,  80  Pac. 
Am.  Rep.  244  563, 107  A.  S.  R.  864,  3  Ann.  Cjvs.  625. 

6.  Mateer  v.  Brown,  1  Cal.  221,  52  Notes:  18  Am.  Rep.  136;  8  L.R.A. 
Am.  Dec.  303;  Mowers  v.  Fethers,  61  97;  13  Eng.  Rul.  Cas.  126,  129  et  seq. 
N.  Y.  34,  19  Am.  Rep.  244;  Neal  v.  9.  Williams  v.  Norvell-Shapleigh 
WDcox,  49  N.  C.  146,  67  Am.  Dee.  266.  Hardware  Co.,  29  Okla.  331,  116  Pac. 
And  see  supra,  par.  16.  786,  Ann.  Cas.  1913A  448  and  note, 

7.  Oxford   Hotel   Co.    v.   land,   47  35  L.R.A.(N.S.)  350  and  note. 

Colo.  57,  107  Pac.  222,  18  Ann.  Cas.       Notes:  35  L.R.A,(N.S.)  351;  Ann. 
983,    28    L.R.A.(N.S.)    495;    Arcade   Cas.  1913A  450. 

Co.  V.  Wiatt,  44  Ohio  St.  33,  4  N.  E.  10.  Cohen  v.  Manuel,  91  Me.  274,  39 
398,  58  Am.  Rep.  785.  Atl.  1030,  64  A.  S.  R.  225,  40  L.R.A. 

8.  Pettigrew  v.  Bamnm,  11  Md.  434,  491;  Neal  v.  Wilcox,  49  N.  C.  146,  67 
69  Am.  Dec.  212  and  note;  Mowers  v.   Am.  Deo.  266. 

Fethers,  61  N.  Y.  34, 19  Am.  Rep,  244;       Notes:  99  A,  S.  B.  690  et  seq. ;  Ann. 

Neal  V.  Wilcox,  49  N.  C.  146,  67  Am.   Cas.  1913A  449. 

Dec  266;  Williams  v.  Norvell-Shap-       11.  Notes:    35    L.R.A.(N.S.)    351; 

Idgh  Hardware  Co.,  29  Okla.  331, 116  Ann.  Cas.  1913A  450. 

Pm.  786,  Ann.  Cas.  1913A  448  and 
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stay,  ooercbandise  for  sale  or  sample  belonging  to  a  guest,  imless  the 
guest  shall  have  given  written  notice  of  having  such  merchandise 
for  sale  or  sample  in  his  possession  after  entering  the  inn,  nor  shall 
the  innkeeper  be  compelled  to  receive  such  gu^t  with  merchandise 
for  sale  or  sample.**  With  respect  to  animals  which  are  brought  to 
a  hotel  and  placed  in  a  lot  of  ground  for  the  purpose  of  exhibition  and 
sale,  the  liability  is  usually  deemed  that  of  a  bailee  for  hire,**  and  the 
same  rule  applies  to  animals  put  to  pasture.** 

26.  Goods  of  Patrons  of  Business  Accessory  to  Inn. — An  innkeeper 
is  not  restricted  to  the  business  of  his  calling  but  may  condu<*t  other 
businesses  in  conjunction  with  the  inn.*^  but  the  fact  that  the  pro- 
prietor of  an  establishment,  even  though  connected  with  the  inn, 
may  also  be  the  keeper  of  the  inn,  does  not  thereby  cause  him  to  be 
in  the  same  relation  to  those  who  patronize  such  an  establishment  as 
those  who  are  entertained  in  the  inn.**  Thus  the  mere  fact  that 
a  stable  keeper  is  the  proprietor  of  an  inn  does  not  make  him  liable 
as  an  innkeeper  for  the  goods  of  those  patronizing  such  stable.*'  So 
if  one  keeps  an  inn,  and  also  keeps  a  bathhouse  where  persons  bath- 
ing in  the  sea  change  their  garments  and  leave  their  clothes,  he  is 
not  chargeable  as  an  innkeeper  for  property  stolen  from  the  bath- 
house.*' In  such  a  case,  the  relation  is  deemed  to  be  merely  that  of 
bailor  and  bailee  for  mutual  benefit.** 

27.  Liability  for  Acts  of  Employees  or  Agents. — Like  other  employ- 
ers, innkeepers  are  bound  by  the  acts  of  their  employees  or  agents,*" 
even  though  the  latter  were  not  authorized  to  do  such  acts.  If  from  the 
circumstances,  it  may  be  presumed  that  a  servant  acted  within  the 
scope  of  his  duties,  his  act  will  be  regarded  as  that  of  the  innkeeper.* 
The  act  must,  however,  be  within  the  apparent  or  real  scope  of  his 

12.  Fisher  v.  Kelsey,  121  U.  S.  383,  Am.  Dec.  435. 

7  §.  Ct.  929,  30  U.  S.  (L.  ed.)  930.  18.  Walpert  v.  Bohan,  126  Ga.  532, 

IS.  Carter  v.  Hobbs,  12  Mich.  52,  83  55  S.  E.  181, 115  A.  S.  E,  114,  8  Ann. 

Am.  Dec.  762;  Mowers  v.  Fathers,  61  Cas.  89  and  note,  6  LJl.A.(N.S.)  628; 

N.  Y.  34,  19  Am.  Rep.  244;  Neal  v.  Minor  v.  Staples,  71  Me.  316,  36  Am. 

WUcox,  49  N.  C.  146,  67  Am.  Dec.  266.  Rep.  318. 

Note:  99  A.  S.  R.  590  et  seq.  19.  Walpert  v.  Bohan,  126  Ga.  532, 

14.  Neal  v.  Wilcox,  49  N.  C.  146,  67  55  S.  E.  181, 115  A.  S.  R.  114,  8  Ann. 
Am.  Dec.  266.  Cas.  89  and  note,  6  L.R.A.(N.S.)  828; 

15.  Walpert  v.  Bohan,  126  Ga.  532,  Neal  v.  WUcox,  49  N.  C.  146,  67  Am. 

55  S.  E.  1«1, 115  A.  S.  R.  114,  8  Ann.  Dec.  266. 

Cas.  89  and  note,  6  LJl.A.(N.S.)  828;  20.  Towson  v.  Haroe-de-Grace  Bank, 

Ingallsbee  v.  Wood,  33  N.  T.  577,  88  6  Har.  &  J.  (Md.)  47, 14  Am.  Deo.  254. 

Am.  Dec.  409.  Note:  13  Eng.  Rtd.  Cas.  128. 

16.  Walpert  v.  Bohan,  126  Ga.  532,  And    see    Mastek    and    Sesvamt; 

56  S.  E.  181, 115  A.  S.  R.  114,  8  Ann.  Pbincipal  and  Agent. 

Cas.  89,  6  L.RAl.(N.S.)  828;  Minor  v.  1.  Coskery  v.  Nagle,  83  Ga.  696,  10 
Staples,  71  Me.  316,  36  Am.  Rep.  318.   S.  E.  491,  20  A.  S.  E.  333,  6  LJIJL 

17.  Owens  v.  G«jger,  2  Mo.  39,  22   483. 
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emplbymait,  asd  therefore,  with  respect  to  those  are  not  gaeste,  it  has 
been  held  that  the  act  of  an  employee  in  taking  their  baggage  is  not 
binding  on  the  innkeeper,  since  he  is  employed  to  serve  guests  only.* 
The  deposit  of  property  with  one  member  of  a  firm  of  innkeepers  is, 
however,  regarded  as  a  deposit  with  all  of  them.  Since  it  is  the  duty 
of  a  depositary  to  return  the  thing  deposited  on  demand,  all  tiie 
partners  will  be  liable  for  their  failiu:e  to  return  the  property  on 
demand,  regardless  of  the  relation  of  innkeeper  and  guest  at  the 
time  the  demand  is  made,  when  the  reason  for  such  failure  is  the 
theft  of  the  property  by  the  partner  with  whom  it  was  deposited.* 
An  innkeeper  engaged  in  the  transportation  of  passengers  for  hire 
may  be  regarded  as  a  common  carrier,*  and  when  an  innkeeper 
advertises  free  transportation  from  a  depot  to  his  inn,  and  engages 
with  the  owner  of  the  means  of  conveyance  to  do  this  service,  and  the 
latter  undertakes  to  do  it.  he  becomes  the  agent  of  the  innkeeper,  and 
the  innkeeper  is  estopped  to  deny  it.'  The  fact  that  the  owner  of  the 
means  of  conveyance  is  the  proprietor  of  a  transportation  husiness 
and  has  a  contract  with  the  innkeeper  to  do  this  carrying  does  not 
prevent  him  from  being  the  agent  of  the  innkeeper.* 

28.  Limitation  of  Liability  Generally. — It  is  unquestionable  that 
an  innkeeper  may  rteceive  goods  as  a  common  bailee,  to  keep  with  or 
without  reward,  and  thus  stipulate  to  be  excused  from  the  increased 
responsibility  of  an  innkeeper,  or  he  may  consent  to  assume  this 
increased  responsibility  toward  one  wjio  is  not  strictly  a  guest,  for 
things  deposited  with  him.  In  other  words,  he  may  increase  or 
restrict  his  general  responsibiUty  by"  special  contract,  as  is  held  in 
regard  to  common  carriers.'  But  a  mere  notice  to  guests  that  the 
innkeeper  will  not  hold  himself  responsible  for  goods,  unless  expressly 
assented  to  by  guests,  will  probably  not  have  this  effect,  except,  per- 
haps, under  special  circumstances,  as  in  regard  to  being  notified  of 
extraordinary  amounts  of  money,  and  other  valuable  goods,  so  that 
they  may  he  kept  with  proportionate  care,  as  is  held  in  regard  to 
carriers,  and  for  similar  reasons.*  In  many  jurisdictions  at  the 
present  time,  express  statutory  provisions  permit  the  proprietor  of  an 

2.  Tnlane  Hotel  Co.  v,  Holohan,  112  (Mass.)  114,  50  Am.  Deo.  760. 
Tenn.  214,  79  S.  W.  113,  105  A.  S.  R.  6.  Dickinson  v.  Winchester,  4  Cnsh. 
930,  2  Ann.  Cas.  345.  (Mass.)  114,  50  Am.  Dec  760. 

3.  Clark  v.  Ball,  34  Colo.  223,  82  7.  McDaniels  v.  Robinson,  26  Vt. 
Pao.  529,  114  A.  S.  R.  154,  2  L.R.A.  316,  62  Am.  Dec.  574.  As  to  the  pow- 
(N.S.)  100.  er  of  earrieis  of  goods  to  limit  their 

4.  Dibble  v.  Brown,  12  Oa.  217,  66  liability,  see  Cabriebs,  vol.  4,  p.  764 
Am.  Dec  460;  Dickinson  v.  Windies-  et  seq. 

ter,  4  Cnsh.  (Mass.)  114,  50  Am.  Dec.  8.  Pettigrew  v.  Barnum,  11  Md.  434, 
760.  69  Am.  Dec  212;  McDamels  v.  Rob- 

5.  Coskeiy  v.  Nagle,  83  Oa.  696,  10  inson,  26  Vt.  816,  62  Am.  Dec  574. 

8.  E.  491,  20  A.  S.  B^  333,  6  L.BA.  Note:  13  Eng.  RuL  Cas.  126  et  seq. 
483;  Dickinson  v.  Winchester,  4  Cnsh. 
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inn  or  hotel  to  relieve  himaelf  from  his  strict  common  law  liability^ 
in  respect  to  certain  classes  of  property  upon  compliance  with  the 
prescribed  conditions.  Such  statutes  are  usually  to  the  effect  that 
the  innkeepers  may  provide  an  iron  safe  or  other  place  of  deposit  for. 
valuable  articles,  and  by  posting  a  notice  thereof  in  the  form  and 
manner  prescribed  may  require  his  guests  -to  place  sudi  valuable 
articles  therein,  or  he  will  be  relieved  from  responsibility  for  them.* 
In  addition  to  an  iron  safe  or  other  secure  place  for  the  deposit 
of  valuables  and  the  giving  of  due  notice,  the  statutes  of  some  states 
require  that  the  innkeeper  shall  provide  suitable  locks  and  bolts  on 
the  doors  of  the  sleeping  rooms  used  by  his  guests.^**  While  notice 
E3  usually  required,  yet  from  the  language  of  the  statutes  of  a  few 
states  it  seems  that  an  innkeeper  is  not  liable  for  goods,  other  than 
those  specially  enumerated,  except  upon  delivery,  or  offer  of  delivery, 
by  the  guest  to  the  innkeeper,  his  agents  or  servants,  for  safe  custody 
irrespective  of  notice.**  The  general  effect  of  these  statutes  is  not  to 
abrogate  or  change  the  liability  as  it  was  before  they  were  enacted,  but 
rather  to  provide  a  means  whereby  the  innkeeper  might  make  easier 
the  performance  of  his  common  law  duties.  If  he  does  not  comply 
with  the  statutory  conditions,  the  common  law  liability  is  imposed.** 
Nor,  unless  changed  by  statute,  is  the  liability  of  the  innkeeper  for 
the  loss  of  or  damage  to  goods  deposited  with  him  modified  in  any 
way  by  reason  of  their  being  deposited.  He  is  still  answerable  as 
innkeeper,**  and  the  burden  is  on  him  to  show  facts  that  will  exonerate 

9.  Elcox  ▼.  Hill,  98  U.  S.  218,  25  U.  B.  840, 13  Eng.  Rul.  Cas.  131;  Wbit*- 
8.  (L.  ed.)  103;  Jones  v.  Savannah  house  v.  Pickett,  [1908]  A.  C.  (Eng.) 
Hotel  Co.,  141  Ga.  530,  81  S-  E.  874,  357,  12  Ann.  Cas.  96. 
51  L.R.A.(N.S.)  1168  and  note;  Rock-  Notes:  88  Am.  Dee.  408;  99  A.  S.  R. 
hill  V.  Congress  Hotel  Co.,  237  111.  98,  519  et  seq.;  2  Ann.  Cas.  492;  Ann.  Cas. 
86  N.  E.  740,  22  L.R.A.(N.S.)  576  and  1913A  450  et  seq. 
note;  Blake  v.  De  Jonghe  Hotel,  etc.,  10.  Weadoek  t.  Swart,  163  Mich. 
Co.,  260  lU.  348,  103  N.  E.  225,  Ann.  602,  128  N.  W.  734,  Ann.  Cas.  1912A 
Cas.  1914D  365  and  note;  Weadoek  v.  959. 

Swart,  163  Mich.  602,  128  N.  W.  734,  11.  Noble  v.  Milliken,  74  Me.  225,  43 
Ann.  Cas.  1912A  959  and  note;  Ram-  Am.  Rep.  581;  Cohen  v.  Manuel,  91 
aley  v.  Leland,  43  N.  Y.  539,  3  Am.  Me.  274,  39  AtL  1030,  64  A.  S.  R.  225, 
Rep.  728;  WiUdns  v.  Earle,  44  N.  Y.  40  L.R.A.  491. 

172,  4  Am.  Rep.  655;  Holstein  v.  Phil-  12.  Smith  v.  Wilson,  36  Minn.  334, 
hps,  146  N.  C.  366,  59  S.  E.  1037,  14  31  N.  W.  176, 1  A.  S.  R.  669;  Dunbiet 
Ann.  Caa.  323,  14  L.R.A.(N.S.)  475;  v.  Day,  12  Neb.  596,  12  N.  W.  109,  41 
Palace  Hotel  Co.  v.  Medart,  87  Ohio  Am.  Rep.  772;  Hancock  v.  Rand,  94 
St.  130,  100  N.  E.  317,  Ann.  Cas.  N.  Y.  1,  46  Am.  Rep.  112;  Holstein  v. 
1913E  860;  Schultz  v.  Wall,  134  Pa.  Phillips,  146  N.  C.  366,  59  S.  E.  1037, 
St.  262,  19  Atl.  742,  19  A.  S.  R.  686,  14  Ann.  Cas.  323,  14  L.RA.(N.S.) 
8  L.R.A.  97;  Rains  v.  MazweU  House  475. 

Co.,  112  Tenn.  219,  79  S.  W.  114,  2       Note:  22  L.RA.(N.S.)  577. 
Ann.  Cas.  488,  64  L.R.A.  470;  Spice      IS.  Willdna  y.  Earie,  44  N.  T.  17% 
V.  Bacon,  2  Ezch.  D.  463,  46  L.  J.  4  Am.  Rep.  656.    ■ 
Exch.  713,  36  L.  T.  N.  S.  896,  25  W. 
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bim,  in  case  the  goods  are  lost,  and  in  the  absence  of  any  evidence 
as  to  that  fact,  he  is  liable.**  It  is  said  that  such  statutes  are  to  be 
conj9trued  not  so  mnch  as  limiting  or  modifying  the  extraordinary 
liability,  but  as  making  the  guest  chargeable  with  negligence  if  he 
omits  to  avail  himself  of  the  means  afforded  for  the  protection  of 
his  property.  The  liability  of  the  innkeeper  is  the  same  but  the 
failure  of  the  guest  to  comply  with  the  statute  will  be  such  negligence 
as  will  defeat  the  enforcement  of  the  liability.**  Even  though  a 
statute  provides  that  an  innkeeper  will  be  liable  only  for  goods  de- 
posited with  him,  pursuant  to  notice,  he  may  be  liable  if  the  fact 
that  the  guest  retained  the  custody  of  his  goods  is  not  the  cause  of  or 
did  not  contribute  to  the  loss,**  and  so  when  the  facts  are  such  that 
even  if  the  property  had  been  deposited,  it  would  at  the  time  of  the 
loss  have  been  in  the  custody  of  the  guest,  the  innkeeper  is  liable 
although  it  had  never  been  deposited  with  him,  as,  for  instance,  in 
the  case  of  goods  packed  preparatory  to  the  departiu*e  of  the  guest.*^ 
The  rights  of  an  innkeeper  under  statutes  limiting  his  liability  for 
the  lass  of  the  effects  of  his  guests  can  be  waived  by  him  or  his  manag- 
ing officer  or  clerk,  as,  for  instance,  by  authorizing  a  guest  to  leave 
valuables  in  his  room.*' 

29.  Construction  of  Statutes  Aathorizing  Limitation. — Statutes  of 
the  kind  now  under  consideration,  permitting  an  innkeeper  to  relieve 
himself  from  his  strict  common  law  liability  as  such  under  certain 
conditions,  being  in  derogation  of  the  common  law,  are  to  be  strictly 
construed,  both  as  to  the  form  cf  the  notice  and  the  posting  thereof, 
and  an  innkeeper  cannot  avail  himself  of  the  provisions  of  such  a 
statute  unless  they  are  strictly  and  precisely  complied  with.*'  Thus, 
it  has  been  held  that  the  omission  of  a  material  word  or  clause  from 
the  notice  prescribed  by  the  statute  is  a  bar  to  the  exemption  provided 
therein,  and  the  liability  is  the  same  as  if  no  statute  existed.*"  Accord- 
ing to  some  authorities  if  the  guest  have  actual  knowledge  of  the  facts 
which  the  notice  is  designed  to  give,  the  notice  may  be  regarded  as 
useless,  and  the  innkeeper  may  receive  the  benefit  of  the  statute, 
although  the  notice  be  defective,  or  it  seems  if  there  is  none  at  all,* 
but  in  other  jurisdictions  it  is  held  that  actual  knowledge  of  the 

14.  Rubenstein   t.'  Crmkshanka,  64       Note:  99  A.  8.  R.  695. 

Mich.  199, 19  N.  W.  954,  52  Am.  Rep.  18.  Notes:  99  A.  S.  R.  592;  12  Ann. 

806.  Cas.  101, 102. 

15.  Note:  99  A.  8.  R.  592.  19.  Note:  99  A,  S.  R.  592  et  seq. 

16.  Shultz  ▼.  WaH,  134  Pa.  St.  202,  20.  Spice  v.  Bacon,  2  Exch.  D.  463, 
M  AtL  742, 19  A.  S.  R.  686,  8  hJLA.  46  L.  J.  Exch.  713,  36  L.  T.  N.  S.  896, 
97.  25  W.  R.  840,  13  Eng.  RuL  Cas.  131, 

Note:  6  L.R.A.  486.  1.  Shultz  v.  WaU,  134  Pa.  St  262, 

17.  RoekhiU  v.  Gongiess  Hotel  Co.,  19  AtL  742, 19  A.  S.  R.  686,  8  UBA. 
237  LI.  98,  86  N.  E.  740,  22  L.RJl.  97. 

(N.8.)  576.  Note:  99  A.  8.  B.  693. 

B.  C.  L.  XIV.— 34.  629 
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guort  is  immaterial,  and  that  the  statutory  provisions  must  be  strictly 
obeyed  in  order  for  the  innkeeper  to  take  advantage  of  them.'  Tfa« 
rule  as  to  the  strictness  of  construction  of  statutes  of  this  chaiactar 
has  been  held  to  apply  not  only  to  the  notice  to  be  given,  but  also  to 
the  particular  species  of  property  embraced  within  its  operation,'  and 
it  seems  to  be  the  preponderant  opinion  that  unless  expressly  stated, 
such  statutes  do  not  comprehend  the  ordinary  baggage  and  wearing 
apparel  of  guests,  but  that  as  to  them  the  duty  and  undertaking  of  the 
innkeeper  is  that  oif  the-  common  law,  and  that  traveling  money  to  a 
reasonable  amount  and  a  watch  may  be  retained  by  the  guest  with- 
out releasing  the  innkeeper  from  his  common  law  liability.*  Thus 
it  has  been  held  that  the  phrase  "money  or  jewelry"  in  a  statute 
relieving  the  innkeeper  from  the  common  law  responsibility  does 
not  embrace  a  reasonable  amount  of  money  for  immediate  use  or 
articles  of  personal  convenience  or  adornment,  including  a  watch.' 
So  a  watch  has  been  regarded  as  neither  a  "jewel  nor  an  ornament,"  • 
and  as  not  within  the  meaning  of  the  phrase,  "articles  of  gold  and 
silver  manufacture."  '  On  the  other  hand,  similar,  and  in  some  cases 
identical,  phrases  have  received  a  contrary  interpretation  by  some 
courts,  and  it  has  been  held  that  the  guest  must  deposit  everything 
including  articles  of  personal  and  daily  use  and  necessity  and  tlint 
one  who  keeps  any  of  his  property  in  his  room  does  so  at  his  own 
risk.*  By  some  statutes  personal  baggage  and  money  for  immediate 
use  are  expressly  excepted,'  and  money  and  articles  necessary  for 
personal  use  as  provided  in  these  statutes  are  held  to  mean  such 
money  and  articles  as  a  man  of  common  prudence  would  deem  proi)er 

2.  Note:  99  A.  S.  B.  593.  Notes:  99  A.  S.  R.  593;  22  L.B.A. 

3.  Weadock  v.  Swart,  163  Mich.  602,    (N.S.)  579  €ft  seq.;  2  Ann.  Cas.  491  et 
128  N.  W.  734,  Ann.  Caa.  1912A  959  seq. 

and  note.  7.  Weadock  v.  Swart,  163  Mich.  602, 

Note:  99  A.  S.  B.  593  et  seq.  128  N.  W.  734,  Ann.  Cas.  1912A  959 

4.  Morchison  v.  Sei^ent,  69  Ga.  206,  and  note. 

47  Am.  Bep.  754;  Bamaley  v.  Leland,  8.  Jones  v.  Savannah  Hotel  Co.,  141 

43  N.  Y.  539,  3  Am.  Bep.  728;  Palace  Ga.  530,  81  S.  B.  874,  51  L.B.A.(N.S.) 

Hotel  Co.  V.  Medart,  87  Ohio  St.  130,  1168    and    note;    Bains    v.    Maswell 

100  N.  E.  317,  Ann.  Cas.  1913E  860.  House  Co.,  112  Tenn.  219,  79  S.  W. 

Notes:  99  A.  S.  B.  592;  2  Ann.  Cas.  114,  2  Ann.  Caar.  488  and  note,  64 

492.  LJI.A.  470. 

5.  Weadock  v.  Swart,  163  Mich.  602,  Notes:  99  A.  8.  B.  594;  22  L.B.A. 
128  N.  W.  734,  Ann.  Cas.  1912A  959  (N.S.)  579. 

and  note.  B-  Bockhill  v.  Congiess  Hotel  Co., 

Note:  22LJl.A.(N.S.)  579  et  seq.  237  HL  98,  86  N.  E.  740,  22  LJRJL 

6.  Weadock  V.  Swart,  163  Mich.  602,  (N.S.)  576  and  note;  Noble  v.  Milli- 
128  N.  W.  734,  Ann.  Cas.  1912A  959  ken,  74  Me.  225,  43  Am.  Bep.  581. 
and  note;  Bamaley  v.  Leland,  43  N.  Y.  Notes:  22  L.E.A.(N.S.)  580;  Ann. 
639,  3  Am.  Bep.  728.  Cas.  1913A  460  ot  seq. 
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to  carry  with  him.    The  mere  fact  that  part  of  the  taotej  is  foreign 
coin  does  not  take  it  out  of  the  exception. ^^ 

30.  Manner  and  Sufflciency  of  Compliance  with  Statutory  Require* 
ment  as  to  Deposit. — ^Under  statutes  relieving  an  innkeeper  from  his 
strict  liability  as  such  for  property  of  his  guests  not  deposited  with 
him  in  compliance  with  proper  notice  to  that  effect,  it  has  been  held 
that  wherever  the  guest  has  an  opportunity  to  make  the  required 
deposit,  and  does  not  do  so,  he  neglects  to  make  it  within  the  meaning 
of  the  statute,  although  there  must  be  a  brief  period  after  the  arrival 
of  the  guest  before  he  can  make  the  deposit,  during  which  time  the 
statute  affords  the  innkeeper  no  protection.**  With  regard  to  what 
constitutes  a  delivery  or  deposit  of  goods  by  a  guest  with  an  inn- 
keeper under  statutes  of  the  kind  now  under  consideration,  the  prin- 
ciple underlying  the  decisions  seem  to  be  that  the  facts  must  show 
that  the  innkeeper  knew  of  the  intention  of  the  guest  to  deliver  hk 
goods  for  safekeeping ;  **  and  the  phrase,  "unless  expressly  deposited," 
in  such  a  statute  has  been  construed  to  mean  that  the  intention  of  the 
guest  to  deposit  the  goods  for  the  purpose  of  having  them  kept  by  the 
innkeeper,  must  be  brought  to  the  mind  of  the  innkeeper  or  his 
agent  in  some  reasonable  and  intelligible  manner.*'  A  delivery  of 
goods  to  one  not  authorized  to  receive  them  is  not  a  delivery  to  the 
innkeeper,**  but  a  person  need  not  be  expressly  authorized  to  receive 
the  property.  A  guest  is  justified  in  assuming  that  a  clerk  in  charge 
of  the  office  of  the  inn  represents  the  proprietor  and  has  authority 
to  take  charge  of  money  which  may  be  handed  to  him  for  safe- 
keeping,** and  a  deposit  with  an  employee  of  the  innkeeper,  who,  by 
bis  conduct  and  position  in  the  hotel,  leads  one  to  infer  that  hie 
represents  the  innkeeper  for  the  purpose  of  receiving  property  fot 
aafe-keeping  is  deemed  a  deposit  with  the  innkeeper  for  which  he  is 
responsible  as  such.*'  Employees  have,  however,  no  authority  express 
or  implied  to  represent  the  innkeeper  except  in  transactions  with 
guests,  and  accordingly  if  one  who  expects  to  be  a  guest,  but  is  not 
in  law  regarded  as  such,  delivers  property  to  a  clerk  or  other  employee, 
the  acceptance  of  it  is  not  that  of  tiie  innkeeper  and  he  is  under  no 
obligation  with  respect  to  it.*'  Moreover,  if  the  guest  intrusts  his 
property  to  another  guest  or  to  an  employee,  reposing  confidence  in 

10.  Noble  y.  Millikra,  74  Me.  225,  43  N.  W.  825,  53  Am.  Rep.  242. 

Am.  Sep.  581.  16.  Mateer  v.  Brown,  1  CaL  221,  62 

11.  Note:  99  A  S.  B.  594  et  seq.  Am.  Dee.  303;  Towson  v.  Havre-de- 

12.  Note:  12  Ann.  Cas.  100  et  seq.  Grace  Bank,  6  Har.  &  J.  (Md.)  47, 14 

13.  Whitehonse  v.  Piekett,  [1908]  A.  Am.  Deo.  254;  Honser  v.  Tnlly,  62  Pa. 
C  (Eng.)  357,  12  Ann-  Cas.  96  and  St  92,  1  Am.  Bep.  390. 

■ote.  Note :  8  L.B.  A  98. 

Note:  35L.RA.(N.S.)  362.  17.  Aieade  Hotel  Ck>.  v.  Wiatt,  44 

14.  Note:  13  Eng.  Bui.  Cas.  136.  Ohio  St  32,  4  N.  E.  308,  68  Am.  Bey. 
16.  Curtis  V.  Morpby,  63  Wis.  4,  22  785. 
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him  personally,  the  innkeeper  is  not  answerable.  It  most  he  deposited 
on  the  security  of  the  inn.**  Unless  required  by  statute,  the  failure 
of  the  guest  to  demand  a  receipt  or  to  state  the  value  of  the  property 
will  not  preclude  Mm  from  recovering  for  its  loss,**  and  this  has  been 
held  to  be  the  case  in  spite  of  the  fact  that  by  a  published  notice  the 
innkeeper  has  stated  tiiat  he  will  not  be  liable  unless  a  receipt  is 
taken.** 

31.  Termination  of  Liability  by  Departure  of  Guest — ^It  is  the 
general  rule  that  upon  the  departure  of  a  guest  from  an  inn,  the 
innkeeper's  liability  as  such  for  the  eflFects  of  the  former  guest  left 
in  his  charge  ceases  and  is  thereafter  merely  that  of  a  bailee.*  The 
relation  and  the  consequent  liability  are  also  ended  when  the  guest  is 
dismissed  against  his  will  as  well  as  when  he  departs  voluntarily.* 
The  innkeeper's  liability  does  not,  however,  cease  at  the  very  instant 
a  guest  leaves  an  inn,  but  the  latter  has  a  reasonable  length  of  time, 
dependent  'on  the  circumstances  of  the  case,  in  which  to  remove  his 
goods,  during  which  period  the  extraordinary  liability  of  the  inn- 
keeper continues.*  When  an  innkeeper  undertakes  to  deliver  at  a 
designated  place  the  goods  of  a  departing  guest,  he  remains  answerable 
as  innkeeper  until  delivery  at  that  place,  and  intrusting  the  goods 
to  a  porter  of  the  hotel  is  sufficient  to  support  this  undertaking.*  But 
unless  an  employee  is  authorized  expressly  or  impliedly,  his  acceptance 
for  safe-keeping  of  the  goods  of  one  who  has  terminated  his  sojourn 
as  a  guest  does  not  bind  the  innkeeper  even  as  a  gratuitous  bailee.' 

18.  Honaer  v.  Trilly,  62  Pa.  St.  92,  Eng.  Rnl.  Cas.  130;  3  British  Rnl.  Cas. 
1  Am.  Rep.  390.  320. 

19.  Blake  v.  De  Jonghe  Hotel,  260  3.  Glenn  v.  Jackson,  93  Ala.  342,  9 
Dl.  348,  103  N.  E.  225,  Ann.  Cas.  So.  259,  12  L.R.A.  382;  Murray  v. 
1914D  365  and  note;  Wilkins  v.  Earle,  MarshaU,  9  Colo.  482,  13  Pac.  589,  59 
44  N.  Y.  172,  4  Am.  Rep.  655.  Am.  Rep.  152;  Clark  v.  Ball,  34  Colo. 

20.  Mateer  v.  Brown,  1  Cal.  221,  52  223,  82  Pac  529,  U4  A.  S.  R.  154,  2 
Am.  Dec.  303.  L.RA.(N.S.)  100;  Adams  v.  Clem,  41 

1.  Glenn  v.  Jackson,  93  Ala.  342,  9  Ga.  65,  5  Am.  Rep.  524;  Baehr  v. 
So.  259, 12  L.R.A.  382;  Wear  v.  Glea-  Downey,  133  Mich.  163,  94  N.  W.  750, 
son,  52  Ark.  364,  12  S.  W.  756,  20  A.  103  A.  S.  R.  444;  MUler  v.  Peeples,  60 
S.  R.  186  and  note;  Oxford  Hotel  Co.  Miss.  819,  45  Am.  Rep.  423. 

V.  Land,  47  Colo.  57,  107  Pac.  222,  18  Notes:  18  Am.  Rep.  135;  99  A.  S. 

Ann.  Cas.  983,  28  L.R.A.(N.S.)   495  R.  587;  28  L.R.A.(N.S.)  495  et  seq.; 

and  note;  O'Brien  v.  Vaill,  22  Fla.  627,  18  Ann.  Cas.  985  et  seq. 

1  So.  137,  1  A.  S.  R.  219;  Miller  v.  4.  Glenn  v.  Jackson,  93  Ala.  342,  9 

Peeples,  60  Miss.  819,  45  Am.  Rep.  So.  259,  12  L.R.A.  382. 

423;  Booth  v.  Litchfield,  201  N.  Y.  466,  Notes:  20  A.  S.  R.  338  et  seq.;  99 

94  N.  E.  1078,  36  L.R.A.(N.S.)  710;  A.  S.  R.  586  et  seq.;  28  L.R.A.(N.S.) 

McDaniels  y.  Robinson,  26  Vt.  316,  62  498. 

Am.  Dec  574.  6.  Oxford  Hotel   Co.  v.   land,  47 

Notes:  99  A.  S.  R.  587;  6  L.R.A.  Colo.  57,  107  Pac.  222,  18  Ann.  Caa. 

484;  8  L.R.A.  98;  2  Ann.  Cas.  347;  13  983,  28  L.R.A.(N.S.)    495;   Booth  v. 

Eng.  Rul.  Cas.  130.  Litchfield,  201  N.  Y.  466, 94  N.  E.  1078, 

2.  Notes:  28  LJl.A.(N.S.)  497;  13  35  L.B.A.(N.S.)  710. 
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As  it  is  now  regarded  as  part  of  the  business  of  innkeeping  to  for^ 
ward  goods  of  guests  brought  to  the  inn  after  their  d^arture,  a 
promise  by  a  clerk  to  a  guest  about  to  leave  to  send  to  him  any  goods 
that  come  there  for  him  will  bind  the  innkeq>er.  Such  a  promise  is 
based  on  a  valuable  consideration,  for  it  is  deemed  that  such  a  service 
is  an  attraction  for  patronage,  and,  therefore,  the  innkeeper  is  a 
bailee  for  hire.*  As  has  already  been  seen,  the  relation  of  innkeepw 
and  guest  may  be  created  by  placing  animals  in  the  custody  of  an 
innkeeper  to  be  kept  and  fed  for  compensation,'  and  it  is  equally 
trae  that  although  the  guest  has  concluded  his  relation  with  the 
innkeeper  so  far  as  he  himself  is  concerned,  the  innkeeper  may  be 
liable  as  innkeeper  for  the  horse  of  the  guest  after  his  departure,  since 
he  derives  profit  from  the  custody  of  the  horse.  In  such  case,  however, 
the  responsibility  of  the  innkeeper  is  limited  to  the  horse  and  those 
things  accessory  to  it.  The  keeping  of  the  horse  does  not  make  the 
owner  a  constructive  guest  as  to  other  property  left  at  the  inn.» 

32.  Effect  of  Temporary  Absence  of  Guest. — ^It  is  not  necessary  to 
continue  the  relation  of  innkeeper  and  guest  that  the  latter  should 
take  all  his  meals  at  the  inn  or  dwell  there  exclusively,*  and  the  fact 
that  a  guest  leaves  for  a  brief  period  of  time,  intending  to  return,  does 
not  terminate  the  relation  of  guest  and  innkeeper  so  as  to  relieve  the 
latter  from  responsibility  for  the  safe-keeping  of  property  left  at  his 
inn  during  that  time.**  Because  of  the  profit  derived  from  the 
entertainment  of  the  guest  himself,  the  innkeeper  is  chargeable  for 
the  loss  of  or  damage  to  the  goods  during  the  interim,  the  right  to 
charge  being  the  criterion  of  his  liability.**  But  when  the  relation 
of  innkeeper  and  guest  has  been  terminated  by  the  departure  of  the 
latter,  the  mere  expectation  to  thereafter  become  a  guest  is  not  suffi- 
eient  to  support  the  continuance  of  the  relation,*'  and  if  one  settles  ■ 
his  Ml  with  the  innkeeper,  although  he  announces  his  intention  to  be 
•beent  only  for  a  few  days,  the  relation  of  innkeeper  and  guest  is 
ended,  and  for  goods  left  in  the  inn  the  innkeeper  is  liable  only  as 
gratuitous  bailee.** 

33.  Contribototy  N^ligence  of  Gaest  as  Defense. — ^The  innkeeper 
will  not  be  liable  for  the  goods  of  his  guest,  if  the  loss  or  injury  is 

6.  Baehr  v.  Downey,  133  Midi.  163,  Bug.  RoL  Cas.  127,  147. 

94  N.  W.  750, 103  A.  S.  E.  444.  10.  GrinneU  v.  Cook,  3  HiU  (N.  Y.) 

7.  See  snpra,  par.  21.  485,  38  Am.  Deo.  663;  McDaniels  v. 

8.  Towson  V.  Bank,  '6  Har.  &  J.  Robinson,  26  Vt.  316.  62  Am.  Dec.  674. 
(Md.)  47,  14  Am.  Deo.  254;  Oruuidl       Note:  99  A.  S.  R.  588. 

▼.  Cook,  3  HiU  (N.  Y.)  485,  38  Am.  11.  MiUer  ▼.  Peeples,  60  lifiss.  819, 

Dec.  663;  MoDanieto  v.  RobinBon,  28  45  Am.  Rep.  423. 

Vt  387,  67  Am.  Dec.  720.  12.  MiUer  v.  Peeplee,  60  Miss.  819, 

9.  MoDaoiels  v.   Robinson,   26  Vt  45  Am.  Rep.  423. 

316,  62  Am.  Deo.  574  and  note.  IS.  O'Brien  v.  VaiQ,  22  fla.  627, 1 

Notes:    28    L3Ju(N.S.)    496;    13  So.  187, 1  A.  S.  R.  21». 
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oooasioned  by  the  want  of  that  ordinary  care  on  the  part  of  the  guest 
which  a  prudent  man  may  be  reasonably  expected  to  take  under  all 
the  circumstances  of  the  case;  and  the  question  whether  or  not  the 
guest  has  taken  such  ordinary  care  is  always  a  question  of  fact  for 
tiie  jury.**  But  in  order  for  the  negligence  of  the  guest  to  avail  the 
innkeeper  as  a  defense,  it  must  relate  to  some  act  or  condition  while 
the  relation  of  innkeeper  and  guest  exists.  Negligence  of  the  guest 
previous  to  his  arrival  at  the  inn  or  subsequent  to  his  departure  cannot 
be  considered.**  In  the  absence  of  a  notice  to  do  so,  it  is  generally 
held  not  to  be  negligence  for  a  guest  to  fail  to  lock  and  bolt  the  door 
of  his  apartment,"  but  such  omission,  while  not  of  itself  negligence 
as  a  matter  of  law,  with  other  facts  may  be  evidence  thereof.*'  So 
it  has  been  held  that  the  court  cannot  say  as  a  matter  of  law  that 
aleq>ing  in  a  room  with  a  large  amount  of  money  is  negligent  even 
when  the  door  could  be  opened  with  a  wire  from  the  outside.**  It 
is  generally  held  that  an  innkeeper  cannot  excuse  himself  from  the 
liability  which  the  law  imposes  on  him  by  showing  that  the  guest 
did  not  disclose  that  his  baggage  contained  money  or  valuables,** 
but  it  has  been  intimated  that  when  a  guest  brings  with  hiin  valuables 
that  ordinarily  or  usually  are  not  carried  by  a  gueet,  having  in  mind 
his  character  and  business,  a  failure  to  notify  the  iimkeeper  that 
the  goods  are  of  extraordinary  value  is  negligence  and  will  excuse 
him  from  liability  in  case  they  are  lost.**  According  to  modem  de- 
cisions intoxication  is  no  excuse  for  the  negligence  of  a  guest  which 
contributes  to  his  loss,*  but  it  has  been  held  that  the  fact  that  the 
guest  became  intoxicated  at  the  bar  of  the  inn  is  not  evidence  of 


14.  Coskens  v.  Nagle,  83  Ga.  696, 10 
S.  E.  491,  20  A.  S.  R.  .333,  6  L.R.A. 
483;  Burrows  v.  Trieber,  21  Md.  320, 
83  Am.  Dec.  590;  Spring  v.  Hager,  145 
Mass.  186, 13  N.  E.  479, 1  A.  S.  R.  451; 
Cutler  V.  Bonney,  30  Mich.  259,  18 
Am.  Rep.  127;  Shultz  v.  Wall,  134  Pa. 
St.  262,  19  Atl.  742,  19  A.  S.  R.  686 
and  note,  8  L.R.A.  97  and  note;  Had- 
ley  V.  Upshaw,  27  Tex.  547,  86  Am. 
Dec  654;  Read  v.  Amidon,  41  Vt.  15, 
98  Am.  Dec.  560. 

Notes:  18  Am.  Rep.  134;  26  A.  S. 
B.  336;  99  A.  8.  R.  695  et  seq.;  6 
L.R.A.  485;  28  L.Rji..(N.S.)  499;  13 
£ng.  Rnl.  Cas.  126. 

15.  BurrowB  v.  Tiieber,  21  Md.  320, 
83  Am.  Deo.  690. 

16.  Mnrchison  v.  Seigent,  60  G«. 
206,  47  Am.  Rep.  754. 

Note:  99  A.  8.  R.  597. 

17.  Spring  T.  Eager,  145  Haas.  186, 
13  N.  E.  479, 1  A.  8.  B.  461;  Dunbier 


V.  Day,  12  Neb.  596, 12  N.  W.  109,  41 
Am.  Rep.  772  and  note. 
Note:  18  Am.  Rep.  134. 

18.  Smith  V.  Wilson,  36  Minn.  334, 
31  N.  W.  176,  1  A.  S.  R.  669. 

19.  Coskens  v.  Nagle,  83  Ga.  693, 10 
S.  E.  491,  20  A.  S.  R.  333,  6  L.R.A. 
483;  Bowell  v.  De  Wald,  2  Ind.  App. 
303,  28  N.  E.  430,  50  A.  S.  R.  240; 
Rubenstein  v.  Craikshanks,  54  Mich. 
199,  19  N.  W.  954,  52  Am.  Rep.  806. 

Notes :  99  A.  S.  R.  596;  12  Ann.  Cas. 
100  et  seq.;  Ann.  Cas.  1914D  367  et 
seq. 

20.  Rubenstein  t.  Cmikshanks,  54 
Mich.  199,  19  N.  W.  954,  52  Am.  Rep. 
806  (dictum) ;  Baehr  v.  Downey,  133 
Mich.  163,  94  N.  W.  750,  103  A.  S.  R. 
444  (dietum). 

Note:  Ann.  Cas.  1914D  367. 

1.  Shultz  V.  WaU,  134  Pa.  St.  262, 
19  Atl.  742,  19  A.  S.  R.  688,  8  LJtt-^ 
97,' 
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negligeiice  on  his  pai%  but  if  (anything,  would  impoee  stricter  lia- 
bility on  the  innkeeper.* 

34.  Liability  of  Proprietors  of  Boarding  or  Lodging  Houses  and 
Restaurants. — ^The  extraordinary  liability  of  the  innkeeper  is  not  as 
a  rule  imposed  on  the  keeper  of  a  boarding  or  lodging  house,*  and 
there  are  decisions  which  seem  to  sustain  the  view  that  the  latter  owes 
only  the  duty  to  exercise  slight  care  as  to  a  boarder's  property,*  and 
is  liable  for  its  loss  only  where  he  has  been  guilty  of  culpable  negli- 
gence.* The  weight  of  authority  at  the  present  time  both  in  England 
and  in  this  country  is,  however,  to  the  effect  that  the  duty  of  pro- 
prietors of  boarding  and  lodging  houses  is  to  exercise  ordinary  or 
reasonable  oare  for  the  safety  of  property  belonging  to  their  boarders 
and  lodgers.*  Their  liability  is  deemed  that  of  a  bailee  for  hire,' 
and  the  degree  of  care  required  of  them  is  that  which  a  prudent 
owner  would  take  for  the  safety  of  his  own  goods.*  In  the  absence 
of  proof  of  negligence  they  are  not  liable,'  and  the  burden  of  proof 
is  on  the  plaintiff  for  the  law  presumes  that  one  has  fulfilled  his  legal 
obligations.*"    If  upon  proper  demand  by  the  bailor,  the  goods  are 

2.  Rubenstein  t.  Croikshanks,  64  B.  892,  54  W.  R.  100,  93  L.  T.  N.  S. 
Mich.  199,  19  N.  W.  954,  52  Am.  Rep.  530,  21  Times  L.  Rep.  754,  3  British 
806.  Rul.  Cas.  305  and  note. 

3.  Coe  V.  Bicker,  214  Mass.  212, 101  Notes:  7  Am.  Dec.  450;  45  L.R.A. 
N.  E.  76,  Ann.  Cas.  1914B  1178,  45    (N.S.)  31  et  seq. 

LJl.A.(N.S.)   30  and  note;   BLolstein  7.  Taylor  v.  Downey,  104  Mich.' 532, 

V.  PhilUps,  146  N.  C.  366,  59  S.  E.  62  N.  W.  716,  53  A.  S.  B.  472,  29 

1037,  14  Ann.   Cas.   323,  14  L.K.A.  L.R.A.  92;  Holstein  v.  PhilUps,  146  N. 

(N.S.)  475;  Searborou^  v.  Cosgrove,  C.  366,  59  S.  E.  1037,  14  Ann.  Cas. 

[1905]  2KB.  805, 74  L.  J.  K.  B.  892,  323,  14  L.BjL(N.S.)  475. 

54  W.  R.  100,  93  L.  T.  N.  S.  530,  21  Notes:  99  A.  S.  fi.  583,  600  et  seq.; 

Times  L.  Rep.  754,  3  British  Rul.  Cas.  3  British  Rul.  Cas.  316  et  seq. 

305  and  note.  8.  Taylor  v.  Downey,  104  Mich.  532, 

Notes:  99  A.  S.  R.  600  et  seq.;  46  62  N.  W.  716,  53  A.  S.  R.  472,  29 

LJl.A.(N.S.)  31  et  seq.;  2  Ann.  Cas.  L.B.A.  92;  Searboiongh  v.  Cosgrove, 

16;  Ann.  Cas.  1914B  1180;  13  Eng.  [1905]  2  K.  B.  805,  74  L.  J.  K  B. 

Rul.  Cas.  128  et  seq.  892,  54  W.  B.  100,  93  L.  T.  N.  S.  530, 

4.  Note:  45  L.R.A.(N.S.)   32.  21  Times  L.  Rep.  754,  3  British  Rul. 

5.  Manning    v.    Wells,    9    Humph.  Cas.  305  and  not«. 

(Tenn.)  746,  61  Am.  Dec.  688;  Meaoh-      Note:  2  Ann.  Cas.lS  et  seq. 
am  V.  Galloway,  102  Tenn.  415,  62  S.      9.  Taylor  v.  Downey,  104  Mich.  532, 
W.  859,  73  A.  S.  R.  886,  46  L.R.A.  319.   62  N.  W.  716,  53  A.  S.  R.  472,  29 
Note:  45  IJajL.(N.S.)  32.  L.R.A.    92;    Manning    v.    Wells,    9 

6.  Coe  V.  Bicker,  214  Mass.  212, 101  Humph.  (Tenn.)  746,  51  Am.  Dec. 
N.  E.  76,  Ann.  Cas.  1914B  1178,  45  688;  Meacbam  v.  GkiUoway,  102  Tenn. 
LJl.A.(N.S.)  30  and  note;  Carter  v.  415,  52  S.  W.  859,  73  A.  S.  B.  886  and 
Hobbs,  12  Mich.  52,  83  Am.  Dec.  7£2;  note,  46  L.R.A.  319. 

Nelson  v.  Johnson,  104  Minn.  440,  116  10.  Taylor  v.  Downey,  104  Mich. 
N.  W.  828,  17  LJl.A.(N.S.)  1259;  532,  62  N.  W.  716,  63  A.  S.  R.  472,  29 
Howth  V.  Franklin,  20  Tei.  798,  73  L.B,A.  92. 

Am.  Dec.  213;  Bcarborongh  v.  Cos-  Note:  3  British  Rnl.  Cas.  316  et 
grove,  [1905]  2  E.  B.  806,  74  L.  J.  K.  seq. 
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not  restored  by  the  bailee  and  no  guffioient  excose  therefor  is  offered 
by  the  latter,  he  may  be  deemed  to  have  converted  the  same  to  his 
own  use  and  mulcted  in  damages  accordingly ;  bat  if  it  be  shown  that 
the  goods  have  been  lost,  destroyed  or  stolen,  he  is  not  answerable  for 
their  value  unless  it  further  appears  that,  with  due  care  on  the  part 
of  the  bailee,  the  loss,  destruction  or  theft  would  have  been  averted.** 
The  weight  of  authority  seems  to  maintain  that  even  when  goods  are 
specially  deposited  by  a  boarder  with  the  propi^etor,  it  is  a  bailment 
for  hire.  The  transaction  is  not  isolated  from  the  contractual  relation 
in  which  the  boai'der  and  the  landlord  stand  to  each  otiier,  but  it  is 
presumed  that  the  understanding  of  the  parties  is  that  this  change  in 
possession  was  requested  and  granted  under  the  contract  existing 
between  them,  and  the  consideration  might  be  found  to  be  included 
in  the  price  of  the  board.  The  duty  in  such  a  case  is  that  of  the 
bailee  for  hire,  that  is,  to  exercise  the  same  care  of  the  goods  as  he 
would  of  his  own.**  It  has  been  held  that  the  general  rule  that  a 
master  is  liable  to  third  persons  for  the  negligence  of  servants  while 
acting  within  the  scope  of  their  employment  as  such,  as  well  as  for 
negligence  in  selecting  them,  is  as  applicable  to  a  boarding  house 
keeper  as  to  any  other  person,  and  that  there  is  no  distinction  between 
the  negligence  of  a  servant  in  the  course  of  his  duties  and  the  negli- 
gence of  the  proprietor  himself.*'  On  the  other  hand  it  has  been 
decided  that  there  is  no  liability  for  the  goods  of  a  boarder  stolen  by  a 
servant,  where  ordinary  care  and  diligence  were  used  in  his  employ- 
ment.** The  duty  of  the  proprietor  to  his  boarders  also  includes 
the  exercise  of  due  care  in  the  admission  or  rejection  of  those  seeking 
accommodations  with  him,  and  if  he  is  negligent  in  failing  to  refuse 
one  that  is  dishonest  he  may  be  liable  for  the  loss  of  goods  stolen  by 
him.*'  While  the  general  rule  as  to  the  liability  for  the  effects  of 
boarders  as  distinguished  from  transient  guests  is  as  above  stated, 
yet  under  the  peculiar  statutory  provisions  in  some  jurisdictions  it 
has  been  held  that  boarding  house  keepers  and  innkeepers  are  subject 
to  the  same  liability  to  boarders  as  innkeepers  are  to  guests.**  It  is 
generally  held  that  the  proprietor  of  a  restaurant  is  not  liable  as  an 

11.  Note:  Ann.  Caa.  1914B  1180.  14.  Taylor   v.   Downey,   104   Midi. 

12.  Coe  V.  Bicker,  214  Mass.  212,  532,  62  N.  W.  716,  53  A,  S.  R.  472,  29 
101  N.  E.  76,  Ann.  Cas.  1914B  1178,  Lil.A.  82. 

46  L.R.A.(N.S.)  30  and  note;  Taylor  Note:  3  Britiedi  RuL  Cas.  319  et  aeq. 

V.  Downey,  104  Mich.  532,  62  N.  W.  16.    Scarborough  v.  Cosgrove,  [1906] 

716,  53  A.  S.  R.  472,  29  L.R.A.  92.  2  K.  B.  805,  74  L.  J.  K  B.  892,  54  W. 

Note:  3  British  Rul.  Cas.  319.  R.  100,  93  L.  T.  N.  S.  530,  21  Times 

13.  Scarborough  v.  Cosgrove,  [1905]  L.  Eep.  754,  3  British  Rul.  Cas.  305 
2  K  B.  805,  74  L.  J.  K.  B.  892,  54  W.  and  note. 

B.  100,  93  L.  T.  N.  S.  530,  21  Times  16.  Oreene  v.   Windsor  Hotel  Co., 

L.  Rep.  754,  3  British  RoL  Cas.  305  26  Quebec  Super.  Ct  97,  2  Ann.  Caa. 

and  note.  12  and  note. 
Note:  2  Ann.  Cas.  17. 
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innkeeper  bat  only  for  negligence.  He  must  exercise  the  vigilance 
and  care  which  Hie  circumstances  surroimding  his  business  demand, 
each  case  bejng  governed  by  the  particular  facts  thereof.*'  The 
distinction  between  the  liability  of  ih6  innkeeper  and  that  of  the 
restaurant  keeper  arises,  however,  out  of  the  difference  in  the  character 
of  the  place  and  the  business  done,  and  the  proprietor  of  a  restaurant 
is  liable  as  an  innkeeper  when  he  conducts  it  as  an  inn.**  So 
it  has  been  held  that  where  one  has  taken  out  a  license  as  an  inn- 
keeper, this  may  make  him  liable  as  such.** 

VI.  Rights  and  Liabilitiks  of  Innkbbpebs  as  to  Strangebs 

35,  In  General. — One  who  engages  in  the  keeping  of  a  public  inn, 
by  that  fact  surrenders  certain  rights  which  as  the  owner  or  occupier 
of  a  mere  private  dwelling  he  would  have,  and  with  qualifications 
which  will  be  noticed  hereafter,  it  may  be  said  that  an  innkeeper  gives 
a  general  license  to  all  persons  to  enter  his  house.**  Consequently, 
it  is  not  a  trespass  to  enter  an  inn,  without  a  previous  actual  invita- 
tion.* The  innkeeper  may,  however,  exclude  those  who,  by  reason 
of  their  character,  conduct  or  physical  condition,  are  obnoxious,* 
and  he  may  also  remove,  with  force,  if  necessary,  those  who  are  dis- 
orderly or,  for  any  reason,  objectionable  to  the  patrons  of  his  place.* 
When  persons  enter  a  hotel  or  inn,  not  as  guests,  but  intent  on 
pleasure  or  profit,  to  be  derived  from  intercourse  with  its  inmates, 
ihey  are  there,  not  of  right,  but  under  an  implied  license  that  the 
landlord  may  revoke  at  any  time;  because,  barring  the  limitation 
imposed  by  holding  out  inducements  to  the  public  to  seek  acconunoda- . 
tion  at  his  inn,  the  proprietor  occupies  it  as  his  dwelling  house,  from 
which  he  may  expel  all  who  have  not  acquired  rights,  growing  oat 
of  the  relation  of  guests.  Hence  he  may  prohibit  from  entering  his 
house  those  who  come  for  the  purpose  of  soliciting  trade  from  guests 
or  for  other  purposes  than  that  of  responding  to  the  invitation  ffiVea 
by  an  innkeeper  to  the  public*  The  proprietor  of  an  inn  or  hotel  has 
unquestionably  Hie  right  to  establish  and  condnct  a  busineas  inde- 
pendent of  keeping  an  inn,  such  as  a  barber  shop,  livery  stable  or 
laundry,  and  may  exclude  from  the  premises  all  persons  who  enter 

17.  Notes:  09  A.  8.  R.  601  et  seq.;  31  Am.  Dec.  209  and  note;  State  v. 
13  Eng.  Rnl.  Cas.  128.  Steele,  106  N.  C.  766, 11  S.  E.  478, 19 

18.  Notee :  99  A.  S.  B.  601;  13  Eng.  A.  S.  R.  573,  8  L.R.A.  616. 
RuL  Caa.  130.  Note:  11  Ann.  Caa.  726. 

19.  Note :  13  Eng.  RnL  Caa.  130.  3.  State  v.  Steele,  106  N.  C.  766,  11 

20.  Markham  v.  Brown,  8  N.  H.  523,  S.  B.  478,  19  A.  S.  R.  673,  8  L.RA.. 
31  Am.  Dec.  209;  Adams  v.  Freeman,  616. 

12  Johns.  (N.  T.)  408,  7  Am.  Dec  327.      Note:  11  Ann.  Cas.  725. 

1.  Adam0  v.  Fieeman,  12  Johns.  (N.      4.  State  v.  Steele,  106  N.  C.  766,  11 
T.)  408,  7  Am.  Dee.  327.  8.  E.  478,  19  A.  S.  B.  673,  8  L.RA. 

2.  Markham  v.  Bzown,  8  N.  H.  623,  516. 
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for  the  purpose  of  obtainiiig  eastern  from  his  gaests  and  who  thereby 
injure  his  profits,  and  he  may  also  discriminate  in  favor  of  one  or 
more  persons,  by  giving  liim  or  them  the  exclusive  privilege  of  being 
on  the  premises  for  the  purpose  of  soliciting  .and  transacting  businees 
with  his  guests  when  he  shares  in  the  profits  thus  derived.'  But  it 
has  been  held  that  in  the  absence  of  any  such  arrangement,  aa  inn- 
keeper is  bound  to  admit  under  proper  limitations,  without  distinction, 
all  that  have  business  with  guests,  and  that  if  he  gives  a  general 
license  to  enter  his  inn  to  some  persons  whose  business  is  connected 
with  his  guests,  in  their  character  as  travelers,  he  cannot  lawfully 
exclude  others  pursuing  the  same  business,  and  who  enter  for  a  similar 
object.*  Where  a  hotel  keeper  has  entered  into  an  agreement  with  a 
carriage  proprietor  for  the  transportation  of  passengers  from  a  rail- 
road station  to  the  hotel,  and  has  authorized  the  carriage  proprietor  to 
use  the  name  of  the  hotel  as  a  badge  on  his  carriages  and  the  caps  of 
his  drivers,  indicating  that  he  has  the  patronage  of  the  hotel,  such 
proprietor  may  without  proof  of  special  damage  maintain  an  action 
against  one  who  uses  the  same  badges  for  the  purpose  of  falsely  hold- 
ing himself  out  as  having  the  hotel  patronage,  in  order  to  divert 
custom  from  the  plaintiff.' 

36.  Liability  for  Injury  to  Person  or  Property.— With  regard  to 
the  liability  of  innkeepers  for  injuries  to  others  than  guests  the  gen- 
eral rule  applies  that  the  owner  or  occupier  of  lands,  who,  by  invitar 
tion,  express  or  implied,  induces  persons  to  come  upon  his  premises, 
or  to  make  use  of  the  premises  for  a  given  purpose,  is  under  a  duty 
.  to  exercise  ordinary  care  to  render  the  premises  reasonably  safe.* 
The  duty  which  the  proprietor  of  a  hotel  operating  therein  a  passenger 
elevator  owes  to  his  guests  to  exercise  care  in  the  operation  and  main- 
tenance of  the  elevator,  he  also  owes  to  those  visiting  such  guests  on 
lawful  occasions,  and  in  general  to  every  person  entering  the  hotel, 
either  as  guest,  visitor  or  otherwise,  using  the  elevator  and  having 
lawful  business  on  the  premises.*  As  to  the  liability  of  an  innkeeper 
to  third  persons  for  the  act  of  a  guest,  though  there  are  few  decisions 
directly  on  the  point,  the  generally  accepted  view  is  apparently  to 
the  efiFect  that  he  can  be  held  liable  only  where  he  knew  or  by  the 
exercise  of  ordinary  care  could  have  known  that  the  guest  was  likely 
to  do  some  act  resulting  in  injury  to  a  third  person.^** 


5.  Markham  v.  Brown,  8  N.  H.  623,       8.  See  generally,  Cahbikbs,  voL  4,  p. 
31  Am.  Dec.  209;  State  v.  Steele,  106  1052  et  seq.;  Nkgliqknob. 


N,  C.  766,  11  S.  E.  478,  19  A,  S.  B. 
673,  8  L.R.A.  616. 

6.  Markham  v.  Brovn,  8  N.  H.  623, 
31  Am.  Dec  209. 

7.  Marsh  v.  Billings,  7  Cnah.  (Mass.)   note. 
822,  64  Am.  Dee.  723. 
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9.  McCi«cken  v.  Meyers,  75  N.  J.  L. 
935,  68  AtL  805,  16  L.R.A.(N.S.)  290. 

10.  Broner  v.  Seelbaeh,  133  Ey.  41, 
117  S.  W.  373,  19  Ana.  Cbs.  217  and 
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VII.  Liens 

37.  Nature,  Extent  and  Effect  of  Innkeeper's  Lien  Generally. — 
In  return  for  the  extraordinary  liabilities  imposed  upon  innkeepers, 
the  law  clothes  them  with  the  privilege  of  a  lien  on  the  effects  of 
their  guests  for  the -amount  of  reasonable  charges  for  their  keeping 
and  entertainment,**  including  wine  or  other  extras  supplied  to  the 
guest's  order,  whatever  may  be  the  amount,**  and  even  money  lent 
by  the  proprietor  to  the  guest,  if  it  was  agreed  between  them  at  the 
time  of  the  loans  that  the  guest's  goods  should  be  a  security  for  the 
sums  lent.*'  This  lien  exists  by  the  common  law  and  does  not  depend 
on  statute,**  though  in  many  jurisdictions  it  is  also  expressly  provided 
for  by  statute.*'  Since  the  lien  and  liability  stand  or  fall  together, 
the  former  cannot  exist  when  the  owner  of  the  goods  is  not  a  guest,  for 
the  unusual  liability  of  Innkeepers  is  enforceable  by  guests  alone.** 
The  innkeeper  must  act  in  his  capacity  as  such  when  he  receives 
tibe  owner  or  his  goods,*'  and  at  common  law  he  has  no  lien  on  the 
goods  of  one  that  sojourns  at  his  house  as  a  boarder.*'  And  it  has 
been  held  that  if  he  receives  goods  not  as  an  innkeeper>  but  as 
a  bailee,  the  fact  that  the  owner  subsequently  becomes  a  guest, 
the  bailment  continuing,  will  not  change  the  relation  of  bailor  and 
bailee  to  that  of  innkeeper  and  guest  with  regard  to  those  goods.** 
As  a  general  rule  all  property  brought  by  a  guest  is  deemed  to  be 

U.  Singer  Mfg.  Co.  v.  MiUer,  52  Hotel  Stevens  Co.,  38  Wash.  409,  80 
Minn.  516,  55  N.  W.  56,  38  A.  S.  E.  Pac.  563,  107  A.  S.  E.  864  and  note, 
568,  21  L.E.A.  229  and  note;  Sargent  3  Ann.  Cas.  625.  And  see  infra,  par. 
V.  Usher,  55  N.  H.  287,  20  Am.  Rep.  38. 

208;  GrinneU  v.  Cook,  3  HiU  (N.  Y.)       16.  Elliott  v.  Martin,  106  Mioh.  506, 
485,  38  Am.  Dec.  663  and  note;  Horace  63  N.  W.  525, 55  A.  S.  E.  461 ;  GrinneU 
v,  Gerard,  189  N.  Y.  302,  82  N.  E.  v.  Cook,  3  Hill  (N.  Y.)  485,  38  Am. 
143,  121  A.  S.  E.  886,  12  Ann.  Cas.  Dec.  663  and  note. 
397,  24  L.E.A.(N.S.)    958;    Cook  v.  .    Notes:  107  A.  S.  E.  870  et  seq.;  Ann. 
Kane,  13  Ore.  482, 11  Pac.  226,  57  Am.  Cas.  1914D  837  et  seq. 
Rep.  28  and  note;   Robins  v.   Gray,       And  see  supra,  par.  16  et  seq. 
[1895]  2  Q.  B.  501,  65  L.  J.  Q.  B.       17.  Healey  v.  Gray,  68  Me.  489,  28 
44,  73  L.  T.  N.  8.  252,  44  W.  E.  1,  13  Am.  Sep.  80   (obiter) ;   Singer  Mfg. 
Eng.  EuL  Cas.  138.  Co.  v.  MiUer,  52  Minn.  516,  55  N.  W. 

Note:  107  A.  S.  E.  869.  56,  38  A.  S.  E.  568  and  note,  21  L.E.A. 

12.  Notes:  21  L.E.A.  229;  13  Eng.  229  and  note. 

EuL  Cas.  147.  Notes:  107  A.  S.  R.  869;  13  Eng. 

13.  Note:  13  Eng.  Eul.  Cas.  147.  Enl.  Cas.  147. 

14.  Swan  y.  Boumee,  47  la.  501,  29  18.  Singer  M^.   Co.  v.  Miller,  52 
Am.  Rep.  492;  Horace  v.  Gerard,  189  Minn.  516,  55  N.  W.  56,  38  A.  S.  R. 
N.  Y.  302,  82  N.  B.  143,  121  A.  S.  E.  568  and  note,  21  LJl,A.  229  and  note. 
886, 12  Ann.  Caa.  397, 24  LJt.A.(N.S.)  Note:  107  A.  S.  E.  870  et  seq. 
958.  19.  Notes:  21  L.E.A.  229;  13  Eng. 

Note:  107  A.  S.  R.  869.  Rul.  Cas.  147. 

16.  Wertheimetr-SwartB  Shoe  Co.  ▼. 
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subject  to  the  innkeeper's  lien,"  including  that  of  an  infant,*  and 
even  such  as  is  by  statute  exempt  from  execution,*  though  as  will  be 
seen,  in  some  jurisdictions,  a  diffei'ent  rule  obtains  as  to  goods  belong- 
ing to  a  third  person.*  Although  he  might  not  have  been  obliged 
to  take  in  certain  goods,  yet,  when  he  does  so,  the  innkeeper  has  a 
lien  on  them,  because  of  his  extraordinary  liability  therefor.*  The 
lien  is  usually  restricted  to  the  goods  of  the  one  against  whom  the 
charge  is  made,  and  when  several  are  in  a  company  the  goods  of  one 
cannot  be  detained  for  the  board  of  all.  But  it  has  been  held  that  the 
goods  of  a  wife,  even  though  her  separate  property,  and  though  credit 
is  given  to  her  husband,  axe  subject  to  the  lien.'  It  was  once  thought 
that  an  innkeeper  had  the  right  to  detain  the  person  of  his  guest 
as  a  pledge  for  what  was  due  him,  but  it  is  now  well  settled  that  the 
lien  is  confined  to  the  goods.*  In  the  absence  of  a  statute  to  the  con- 
trary, the  lien  gives  no  right  to  sell  the  property  without  a  judicial 
proceeding.  -His  only  right  is  to  hold  it  till  his  charge  is  paid.^ 
Since  the  lien  consists  in  the  right  of  the  innkeeper  to  retain  the 
possession  of  the  goods  in  opposition  to  the  title  of  the  owner  until 
the  charge  respecting  them  is  paid,  if  the  possession  is  voluntarily 
surrendered,  without  fraud,  to  the  guest  or  owner,  the  lien  is  at 
an  end.  So  it  may  be  surrendered  by  agreement  of  the  parties,  but 
it  has  been  held  that  as  the  lien  is  regarded  as  of  value,  such  agreement, 
in  order  to  be  binding,  must  be  based  on  a  legal  consideration.^ 

38.  Right  to  Lien  on  Property  of  Third  Persons  in  Guest's  Pos- 
session.— It  is  the  well  established  general  rule  in  the  absence  of 
statute  to  the  contrary  that  an  innkeeper's  lien  is  not  confined  to 
property  owned  by  the  guest,  but  attaches  to  all  property  brought  to 
the  inn  by  him,  and  received  on  the  faith  of  the  innkeeping 
relation,  though  it  may  belong  to  a  third  person,  provided  the  inn- 
keeper does  not  know  that  it  is  not  the  property  of  the  guest,*  and 

20.  Swan  y.  Bournes,  47  la.  601,  29       6.  Orinnell  ▼.  Cook,  3  Hill  (N.  Y.) 
Am.  Rep.  4S2;  Oiinnell  v.  Cook,  3  HiU  485,  38  Am.  Dee.  663. 
(N.  Y.)  486,  38  Am.  Dec.  663,  Notes:  107  A.  S.  R.  876;  21  LJi.A. 

Note:  21  L.R.A.  230.  230;  13  Eng.  Rul.  Cas.  149. 

And  see  infra,  par.  38.  7.  Lambert  v.  Nicklass,  46  W.  Ya. 

1.  Note:  21  L.R.A.  229.  527,  31  S.  E.  951,  72  A.  S.  R.  828,  44 

2.  Swan  v.  Bournes,  47  la.  501,  29  L.R.A.  561. 

Am.  Rep.  492.  Notes:  107  A.  S.  R.  871;  21  L.R.A. 

3.  See  infra,  par.  38.  231. 

4.  Cook  V.  Kane,  13  Ore.  482,  11       8.  Note:  107  A.  S.  R.  869,  870. 
Pac.  226,  57  Am.  Rep.  28;  Threfall  v.       9.  Brown  Shoe  Co.  v.  Hunt,  103  la. 
Berwick,  L.  R.  10  Q.  B.  210,  44  L.  J.  586,  72  N.  W.  765,  64  A.  S.  R.  198,  39 
Q.  B.  87,  32  L.  T.  N.  S.  32,  23  W.  R.  L.R.A.  291   (stating  the  common  law 
312, 13  Eng.  Rnl.  Cas.  136.  rule) ;  Singer  Mfg.  Co.  v.  Miller,  52 

Note:  107  A.  S.  R.  874  et  seq.  Minn,  516,  55  N.  W.  56,  38  A.  8.  R. 

5.  Notes:   21   L.R.A.   230;   3   Ann.  568,  21  L.R.A.  229  and  note;  Sargent 
Cas.  626;  13  Eng.  Rnl.  Cas.  148.  v.  Uder,  55  N.  H.  287,  20  Am.  Rep. 
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this  has  been  htAd  to  be  trae  even  in  the  case  of  property  which  had 
been  stolen  or  wrongfully  obtained  by  the  guest,  when  received  and 
kept  without  knowledge  of  the  fact.**  It  has  also  frequently  been 
held  that  the  mere  fact  that  the  innkeeper  has  knowledge  that  the 
goods  in  the  possession  of  the  guest  are  not  the  property  of  the  latter 
will  not  defeat  the  innkeeper's  conuuon  law  lien,  unless  he  also  knows 
such  possession  to  be  wrongful,  and  accordingly  that  the  lien  may 
attach  to  goods  brought  to  the  inn  by  the  guest  as  the  agent  of 
another,  as,  for  instance,  the  goods  carried  by  a  commercial  traveler.** 
The  general  rule  above  stated  has  been  changed  in  some  states  as 
the  result  of  statutory  provisions,  which,  by  their  language,  either 
expressly  or  by  clear  implication,  limit  the  innkeeper's  lien  to  the 
property  of  the  guest.*'  On  the  other  hand,  some  of  the  statutes 
relating  to  such  liens  practically  follow  the  common  law  rule  and 
give  the  lien  as  to  all  baggage  and  other  property  brought  upon  the 
premises  by  a  guest,  unless  the  proprietor  knew  that  such  property 
was  not  when  brou^t  upon  his  premises  legally  in  the  possession  of 
•  the  guest,  or  had  notice  that  such  property  was  not  then  the  property 
of  the  guest*'  By  still  other  statutes  of  this  nature  the  lien  is  given 
as  to  all  baggage  or  other  property  belonging  to  w  under  the  control 
of  guests,  which  may  be  in  the  hotel  or  inn,**  and  under  such  a 

208;  Horace  v.  Gerard,  189  N.  Y.  302,  82  N.  B.  143, 121  A.  S.  E.  886, 12  Ann. 
82  N.  B.  143,  121  A,  S.  R.  886,  12.Cas.  397  and  note,  24  LJl.A.(N.S.) 
Ann.   Cas.  397  and  note,  24  L.B.A.  958  and  note  (citing  numerous  authori- 
(N.S.)  958;  Ck>ok  y.  Kane,  13  Ore.  482,  ties  to  this  effect). 
11  Pac.  228,  57  Am.  Rep.  28  and  note;       Notes:  57  Am.  Rep.  31;  107  A.  S.  E. 
MeCIain  v.  Williams,  11  S.  D.  227,  76  876;  21  L.E.A.  230. 
N.  W.  930,  74  A.  S.  E.  791,  49  L.R.A.       11.  Horace  v.  Gerard,  189  N.  Y.  302, 
610  (stating  this  as  the  common  law  82  N.  E.  143.  121  A.  S.  R.  886,  12 
role) ;  Nanoe  v.  0.  K.  Houck  Piano  Ann.   Cas.   397  and  note,  24  Ij.R.A. 
Co.,  128  Tenn.  :^  155  S.  W.  1172,  Ann.   (N.S.)  958  and  note;  Robins  v.  Gray 
Cas.  1914D  834;  Shaw  v.  Webb,  131   [1895]  2  Q.  B.  501,  65  L.  J.  Q.  B.  44, 
Tenn.  173,  174  S.  W.  273,  Ann.  Cas.  73  L.  T.  N.  S.  252,  44  W.  R.  1,  13 
1916A  626,  L.R.A.1915D  U41;  Wer-  Eng.  Rul.  Cas.  138  and  note. 
theimer-Swarts    Shoe    Co.    v.    Hotel       Notes:  107  A.  S.  B.  878;  21  L.R.A. 
Stevens  Co.,  38  Wash.  409,  80  Pac  230. 

563, 107  A.  S.  R.  864  and  note,  3  Ann.  12.  MeClain  v.  Williams,  11  S.  D. 
Cas.  625  and  note  (stating  this  to  be  227,  76  N.  W.  930,  74  A.  S.  R.  791,  49 
tile  common  law  rule) ;  Threfall  v.  Bor-  L.KA.  610;  Wertheimer-S warts  Shoe 
wick,  L.  R.  10  Q.  B.  210,  44  L.  J.  Q.  Co.  v.  Hotel  Stephens  Co.,  38  Wash. 
B.  87,  32  L.  T.  N.  S.  32,  23  W.  R.  312,  409,  80  Pac.  563,  107  A.  S.  R.  864,  3 
13  Eng.  Rul.  Cas.  136;  Robins  v.  Gray,  Ann.  Cas.  625. 

[1895]  2  Q.  B.  501,  65  L.  J.  (J.  B.  44,  Notes :  21  KB. A.  230,  231;  24  L.R.A. 
73  L.  T.  N.  S.  252,  44  W.  R.  1,  13  (N.S.)  959  et  seq.;  3  Ann.  Cas.  627; 
Eng.  Rul.  Cas.  138  and  note.  Ann.  Cas.  1914D  842  et  seq. 

Notes:  107  A.  S.  B.  877,  878;  21  13.  Horace  v.  Gerard,  189  N.  Y.  302, 
L.E.A.  230;  24  L.R.A.(N.S.)  958;  3  82  N.  E.  143, 121  A- S.  R.  886, 12  Ann. 
Ann.  Cas.  626;  12  Ann.  Cas.  404;  13  Cas.  397,  24  LJ£JL(N.S.)  958  and 
Eng.  RuL  Cas.  148  et  seq.  note. 

10.  Horace  v.  Gerard,  189  N.  Y.  302,       14.  Brown  Shoe  Co.  v.  Hunt,  103  la, 
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provision,  the  lien  attaches  to  goods  or  samples  brought  to  an  inn 
or  hotel  by  a  traveling  salesman,  though  belonging  to  his  employer." 
Statutes  giving  the  proprietors  of  inns  or  hotels  a  hen  upon  personal 
property  brought  on  the  premises  by  a  gueet,  although  owned  by  a 
third  person,  have  in  several  instances  been  upheld  as  not  violative 
of  the  constitutional  provision  as  to  due  process  of  law,^*  but  there 
is  also  authority  to  the  contrary.*' 

39.  Statutory  Liens  of  Boarding  and  Lodging  House  Keepers. — 
At  common  law,  the  proprietor  of  a  lodging  or  boarding  house  hod 
not  a  lien  on  the  goods  of  those  that  lodge  or  board  with  him,  but 
by  virtue  of  statute  in  many  states,  he  now  has  such  a  Umi,**  and  it 
has  been  held  that  a  statute  giving  a  lien  to  boarding  house  keepers 
unless  expressly  restricted  will  include  transient  as  well  as  permanent 
boarders."  A  statute  giving  "boarding  house  keepers"  a  hen  on  the 
baggage  and  effects  of  their  boarders  has  been  interpreted  to  include 
innkeepers  who  in  addition  to  their  business  as  innkeepers  strictly, 
also  take  boarders,'**  but  it  has  been  held  that  a  statute  giving  a  lion 
to  boarding  house  keepers  does  not  necessarily  include  lodging  house . 
keepers,*  nor  does  a  statute  granting  a  lien  to  a  lodging  house  keeper 
give  him  a  lien  on  the  goods  of  one  that  is  a  tenant  and  not  a  lodger. 
The  relation  established  by  the  hiring  of  rooms  in  the  house  of 
another  depends  upon  the  contract  of  hiring,  gathered  from  its  terms 
and  interpreted  in  the  light  of  the  surrounding  circumstances,  having 
in  end  the  finding  of  the  intention  of  the  parties  to  the  contract.* 
A  tenjint  has  the  exclusive  possession  of  his  rooms,  while  the  lodger 
has  merely  the  use  without  the  actual  or  exclusive  possession,  which 
remains  in  the  lessor.    And  when  it  appears  that  the  hirer  of  rooms 

586,  72  N.  "W.  765,  64'  A.  S.  R.  198,  39  18.  Brown  Shoe  Co.  v.  Hunt,  103  la. 
L.R.A.  291.  586,  72  N.  W.  765,  64  A.  S.  H.  198,  39 

Note:  24  L.R.A.(N.S.)  959.  L.R.A.  291;  Waters  v.  Gerard,  189  N. 

15.  Brown  Shoe  Co.  v.  Hunt,  103  la.  Y.  302,  82  N.  E.  143, 121  A.  S.  R.  886, 
586,  72  N.  W.  765,  64  A.  S.  R.  198,  39  12  Ann.  Cas.  397,  24  L.R.A.(N.S.) 
L.R.A.  291.  958;  McClain  v.  WiUiams,  11  S.  D. 

Notes:  107  A.  S.  R.  878;  3  Ann.  Cas.  227,  76  N.  W.  930,  74  A.  S.  R.  791,  49 
627.  '  L.R-A..  610;  Nance  V.  0.  K.  Houck  Pi- 

le. Brown  Shoe  Co.  v.  Hunt,  103  la.  ano  Co.,  128  Tenn.  1,  155  S.  W.  1172, 
586,  72  N.  W.  765,  64  A.  S.  R.  198,  39  Ann.  Cas.  1914D  834  and  note;  Wer- 
L.R.A.  291;  Horace  v.  Gerard,  189  N.  theimer-Swarts  Shoe  Co.  v.  Hotel 
T.  302,  82  N.  E.  143,  121  A.  S.  R.  Stevens  Co.,  38  Wash.  409,  80  Pac 
886, 12  Ann.  Cas.  397,  24  L.R.A.(N.S.)  663, 107  A.  S.  R.  864  and  note,  3  Ann. 
958;  Nance  v.  O.  K.  Houck  Piano  Co.,  Cas.  625. 

128  Tenn.  1, 155  S.  W.  U72,  Ann.  Caa.  19.  Notes:  107  A.  S.  R.  872  et  seq.; 
1914D  834  and  note.  Ann.  Cas.  1914D  839. 

Notes:  107  A.  S.  R.  879;  3  Ann.  Caa.      20.  Note:  Ann.  Cas.  1914D  839. 
627.  1.  Notes:  107  A.  S.  R.  874;  Ann. 

17.  McCIain  v.  Williams,  11  S.  D.  Cas.  1914D  839. 
227,  76  N.  W.  930,  74  A.  S.  E,  791,      2.  Mathews  v.  Livingston,  86  Conn. 
49  L.RA.  610.  263,  85  AtL  529,  Ann.  Cas.  1914A  19&. 

Note:  107  A.  S.  E.  879.  Note:  Ann.  Caa.  1914D  840. 
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in  a  building  devoted  to  a  lodging  house  secures  the  exclusive  posses- 
sion of  certain  rooms  therein,  over  which  the  lodging  house  keeper 
Tetains  no  control,  the  law,  in  the  absence  of  provision  of  the  contract 
or  extraneous  circumstanoes  indicating  a  contrary  intention,  will  pre- 
sume that  it  was  the  intention  of  the  parties  to  create  the  relation  of 
landlord  and  tenant,  and  not  that  of  lodging  house  keeper  and  lodger.* 
So  it  has  been  held  that  the  keeper  of  an  apartment  house  is  not, 
with  respect  to  suites  let  for  housekeeping,  within  the  protection  of  a 
statute  providing  that  the  keeper  of  any  hotel,  tavern,  or  boarding 
house,  or  any  person  who  rents  furnished  rooms,  shall  have  a  lien 
upon  the  baggage  or  furniture  of  his  patrons  for  rent.* 

VIII.  Actions  against  Innk3B!kpbb8 

40.  Form  of  Action. — ^It  is  generally  held  that  the  right  to  recover 
against  an  innkeeper  for  loss  of  or  injury  to  the  goods  of  a  guest 
is  based  on  a  breach  of  duty  devolved  on  him  by  law  by  reason  of 
his  calling,  without  regard  to  any  implied  contract  of  bailment,'  and 
accordingly  that  trespass  on  the  case  is  a  proper  form  of  action  under 
such  circumstances.'  Assumpsit  has,  however,  also  been  held  an  appro- 
priate form  of  action.'  But  trover  is  not  maintainable  against  bi'm 
for  goods  lost  unless  there  has  been  an  actual  conversion.*  If  one 
declares  against  another  as  an  innkeeper,  he  cannot  recover  by 
showing  a  liability  as  an  ordinary  bailee;'  since  the  unusual  lia- 
bility  of  an  innkeeper  is  imposed  on  him  only  for  the  benefit  of 
guests,  a  boarder  cannot  recover  when  he  founds  his  action  on  the 
special  liability  arising  out  of  the  relation  of  innkeeper  and  guest.** 

41.  Pleading. — It  is  no  more  necessary  in  an  action  against  an 
innkeeper  to  set  out  the  law  of  the  land  on  which  the  action  is  founded 
than  in  other  cases.**  But  since  the  relation  of  innkeeper  and  guest 
is  the  essence  of  the  action  when  it  is  based  on  the  extraordinary 

S.  Mathews  v.  Livingston,  86  Conn.  Y.)  547,  24  Am.  Dec.  88  and  note.  And 

263,  85  Atl.  629,  Ann.  Cas.  1914A  195  see  cases  cited  in  note  to  preceding  text. 

and  note.  7.  Dickinson  y.  Winchester,  4  Cosh. 

4.  Scanlon  v.   La   Coste,   69    Colo.  (Mass.)  114,  50  Am.  Dec  760. 
449,  149  Pac  835,  LJI.A.1915F  664  Note:  99  A.  S.  R.  600. 

and  note.  And  see  Assumpsit,  vol.  2,  p.  747  et 

5.  Johnson    v.    Richardson,   17    HI.  seq. 

302,  63  Am.  Dec.  369;  Kisten  v.  Hilde-  8.  Hallenbake  v.  Fish,  8  Wend.  (N. 

brand,  9  B.  Mon.  (Ky.)  72,  48  Am.  Y.)  547,  24  Am.  Dec  88  and  note. 

Dec  416;  Neal  v.  WUcox,  49  N.  C.  146,  Note:  8  L.R.A.  97. 

67  Am.   Dec.   266 ;    Robins  v.   Gray,  And  see  Tbover. 

[1895]  2  Q.  B.  501,  65  L.  J.  Q.  B.  44,  9.  Carter  v.  Hobbs,  12  Mich.  52,  83 

73  L.  T.  N.  S.  252,  44  W.  R.  1,  13  Am.  Dec.  762. 

Ehig.  Rol.  Cas.  138.  10.  Kisten  v.  Hildebrand,  9  B.  Mon. 

Notes:  24  Am.  Dee.  89;  99  A.  S.  B.  (Ky.)  72,  48  Am.  Dec.  416. 

600;  13  Eng.  RuL  Cas.  125.  11.  Kisten  v.  Hildebrand,  9  B.  Mon. 

6.  Hallenbake  v.  Fish,  8  Wend.  (N.  (Ky.)  72,  48  Am.  Dee.  416. 
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liability  imposed  by  the  law,  it  is  necessary  to  aver  that  the  relation 
existed  at  the  time  of  the  loss  or  injury,^*  or  at  a  reasonable  time 
preceding,^*  and  when  one  alleges  that  the  defendant  was  an  inn- 
keeper and  that  the  relation  of  innkeeper  and  guest  existed  between 
him  and  the  plaintiff,  he  must  prove  that  or  his  action  will  fall. 
Consequently  where  it  appears  that  plaintiff  was  merely  a  patron  of 
a  bathhouse,  he  cannot  recover  in  the  action.**  But  since  it  is  the 
duty  of  anyone  to  whom  goods  are  intrusted  to  return  them  on 
demand,  for  a  failure  to  return  them,  it  has  been  held  that  one  may 
recover  without  averring  that  the  relation  existed  at  the  time  the 
demand  is  made.  The  duty  to  return  does  not  arise  out  of  that 
relation.**  Because  of  the  unusual  liability  for  the  goods  of  a  guest, 
placed  on  an  innkeeper  by  the  law,  it  is  not  necessary  to  aver 
that  he  was  negligent,  for  upon  mere  proof  of  the  loss  of  or  dam- 
age to  the  goods,  he  is  presumed  to  be  liable.**  Where  the  view 
obtains  that  a  trespass  committed  upon  a  gutet  in  an  inn  or  hotel 
by  a  servant  of  the  proprietor,  whether  actively  engaged  in  the  dis- 
charge of  his  duties  at  tiie  time  or  not,  is  a  breach  of  the  innkeeper's 
implied  undertaking  as  to  the  comfort  and  safety  of  the  guest,  for 
which  he  is  liable  in  damages,*'  it  has  been  held  that  a  suit  to  recover 
damages  for  personal  injuries  thus  occasioned  to  a  guest  may  be 
brought  ex  contractu,  and  that  an  allegation  of  negligence  or  mis- 
conduct is  not  required,  the  injury  being  a  breach  of  ^e  contract.** 
The  declaration  in  an  action  to  recover  damages  for  a  refusal  by  an 
innkeeper  to  furnish  accommodations  must  aver  a  tender  of  a  reason- 
able compensation  therefor  or  facts  excusing  such  a  tender.** 


IX.  Offenses  by  and  against  Innkeepers  and  Othbb  Like 

Pbophietors 

42.  Refusal  to  Receive  Guest;  Excessive  Charges;  Maintenance  of 
Disorderly  House. — ^An  inn  or  hotel  is  for  the  convenience  of  the  pub- 
lic and  is  a  quasipublic  institution,  and  its  opening  is  an  invitation 
to  the  public  to  become  its  guests.  Hence,  one  who  enters  with  bona 
fide  intent  of  becoming  a  gu^  and  who  is  a  fit  person  to  be  received 
cannot  lawfully  be  prevented  from  going  in,  or  be  put  out  by  force 

12.  Towson  V.  Havre-de-Oraoe  Bank,  Pac.  529,  114  A.  S.  R.  154,  2  L.R.A. 
6  Har.  &  J.  (Md.)  47,  14  Am.  Dec.   (N.S.)  100. 
254.  16.  Bowel!  v.  DeWald,  2  Ind.  App. 

15.  Clark  v.  BaU,  34  Colo.  223,  82  303,  28  Ji.  E.  430,  50  A.  S.  R.  240. 
Pac.  529,  114  A.  S.  R.  164,  2  Lja.A.  And  see  supra,  par.  19.      , 

(N.S.)  100.    And  see  supra,  par.  16  17.  See  supra,  par.  13. 

«t  seq.  18.  Clancy  v.  Barker,  71  Neb.  83,  98 

14.  Minor  v.  Staples,  71  Me.  316,  36  N.  W.  440, 103  N.  W.  446,  8  Ann.  Cas. 

Am.  Rep.  318.  682,  69  L.R.A.  642. 

16.  Clark  V.  Ball,  34  Colo.  223,  S2  19.  Note:  2  British  Rul.  Cas.  690. 
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after  entrance,  provided  he  is  able  to  pay  the  charges  and  tenders 
the  money  necessary  for  that  purpose,  if  requested.*"  The  innkeeper 
is  bound  by  law  to  receive  the  traveler  and  his  goods,  if  he  tendeis 
a  reasonable  price,  and  for  a  refusal,  in  case  he  has  sufficient  accom- 
modations, he  is  liable  not  only  to  a  civil  action  for  the  private  dam- 
age, but  to  indictment  for  the  public  wrong,^  and  by  statute  in  some 
states  it  is  expressly  made  a  misdemeanor  to  deny  to  any  person  the 
accommodations  and  privileges  of  an  inn,  boarding  house,  restaurant 
or  other  like  place.*  So  also  it  has  been  held  that  innkeepers  cannot 
impose  unreasonable  terms  on  their  guests,  and  are  indictable  for 
charging  an  excessive  arnount.'  An  innkeeper  is  criminally  respon- 
sible if  his  house  is  disorderly,*  and  in  some  states  this  has  been 
expressly  made  a  misdemeanor  by  statute.' 

43.  Obtaining  Board  and  Lodging  with  Intent  to  Defraud. — ^With 
a  view  to  the  protection  of  innkeepers  and  other  proprietors  of  houses 
of  entertainment  it  has  been  made  a  crime  in  many  states  to  obtain 
lodging  or  board  with  intent  to  defraud,*  and  the  surreptitious  removal 
of  baggage  with  intent  to  defraud  has  been  declared  to  be  a  mis- 
demeanor.' It  has  been  held  that  such  statutes  do  not  violate  a 
constitutional  inhibition  against  imprisoiunent  for  debt,  as  being 
strictly  criminal  in  their  essence,  their  purpose  is  to  punish  the  fraud 
and  not  to  enforce  the  payment  of  a  debt* 

20.  Bowlin  t.  Lyon,  67  la.  536, 26  N.  871  and  note. 

W.  766,  56  Am.  Rep.  355;  Clemmons  6.  Chatmeey  v.  State,  130  Ala.  71,  30 

V.  Meadows,  123  Ky.  178,  94  S.  W.  So.  403,  89  A.  S.  R.  17;  Smith  v.  State, 

13,  124  A.  S.  R.  339,  6  L.R.A.(N.S.)  141  Ga.  482,  81  S.  E.  220,  Ann.  Cas. 

847;  DeWolff  v.  Ford  193  N.  Y.  397,  1915C  999;  Clark  v.  State,  171  Lid. 

86  N.  E.  527,  127  A.  S.  R.  969,  21  104,  84  N.  E.  984,  16  Ann.  Cas.  1229 

L.R.A.(N.S.)  860;  State  v.  Steele,  106  and  note;  State  v.  Yardley,  95  Tedn. 

N.  C.  766,  11  8.  E.  478,  19  A.  S.  R.  546, 32  S.  W.  481,  34  L.R.A.  656;  Li  re 

573,  8  LJt.A.  616.    And  see  rapra,  Milecke,  53  Wash.  312,  100  Pac.  743, 

par.  9  et  seq.  132  A.  S.  R.  968  and  note,  21  L.R.A. 

1.  Mateer  v.  Brown,  1  Cal.  221,  52  (N.S.)  259  and  note.  And  see  False 
Am.  Dec.  303;  Ejsten  v.  Hildebraud,  Preteitses,  vol.  11,  p.  841. 

9  B.  Mon.  (Ky.)  72,  48  Am.  Deo.  416.       7.  Smith  v.  State,  141  Qa.  482,  81 

Notes:  15  L.BA.  321;  13  Eng.  Rnl.  S.  E.  220,  Ann.  Cas.  1915C  999;  State 

Caa.  124;  2  British  Rul.  Cas.  684  et  v.  Yardley.  95  Tenn.  546,  32  S.  W. 

seq.  481,  34  L.RA.  656;  Li  re  Milecke,  52 

2.  Palace  Hotel  Co.  v.  Medart,  87  Wash.  312, 100  Pac.  743, 132  A.  S.  R. 
Ohio  St.  130, 100  N.  E.  317,  Ann.  Cas.  968  and  note,  21  L.R.A.(N.S.)  269. 
1913E  860.  8.  Channcey  v.  State,  130  Ala.  71,  30 

3.  Note :  2  British  RaL  Cas.  688.  So.  403, 89  A.  S.  R.  17;  Smith  v.  State, 

4.  Clancy  v.  Barker,  71  Neb.  83,  98  141  Ga.  482,  81  S.  E.  220,  Ann.  Cas. 
N.  W.  440, 103  N.  W.  446,  8  Ann.  Cas.  1915C  999  and  note;  Clask  v.  State, 
682,  69  LJEI.A.  642  (obiter) ;  Markham  171  Ind.  104,  84  N.  E.  984,  16  Ann. 
T.  Brown,  8  N.  H.  523,  31  Am.  Dec.  Cas.  1229  and  note;  State  v.  Yardley, 
209  and  note.  And  see  generally,  Dis-  95  Tenn.  546,  32  S.  W.  481,  34  L.6.A. 
OKDERLT  Hoosss,  vol.  9,  p.  217  et  seq.  656;  In  te  IClecke,  62  WaA.  312, 100 

5.  Ex  parte  Breckenridge,  34  Nev.  Pac.  743,  132  A.  S.  R.  968  and  note, 
275,  118  Pac  687,  Ann.  Cas.  1914B  21  L.R.A.(N.S.)  289  and  note. 
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19.  Propriety  of  Appointment 

20.  Jurisdiction  to  Appoint 

2L  Necessity  of  Prior  Adjudication  of  Insanity 

22.  Notice  to  Alleged  Insane  Person 
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24.  Impeachment  of  Proceedings;  Appeal 

25.  Termination  of  Guardianship 
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26.  Custody  and  Control  of  Person 

27.  Management  and  Control  of  Property 

28.  Sale,  Lease,  Mortgage  or  Partition 

29.  Accounting  and  Settlement 

V.  Insanity  as  Affecting  Property  Rights  and  Liabilities 

In  Genebaii 

30.  Acquisition  of  Property  by  Insane  Person 

31.  Liability  of  Estate  for  Support  of  Insane  Person  and  Family 

32.  Liabili^  for  Debts  and  Taxes 

33.  Allowance  from  Estate  for  Other  Than  Legal  Obligations 

34.  Execution  against  Property  of  Insane  Person 

Sale  or  Reai/tt  under  Statute  ob  bt  Ordeb  or  Court 

35.  In  General 

36.  Procedure  to  Procure  Order  of  Sale;  Notice 

37.  Nature  of  Proceeds  of  Sale 

VI.  Contracts  of  Insane  Persons  Generally 

38.  In  General 

39.  Test  of  Mental  Capacity 

40.  Validity  as  Dependent  on  Nature  of  Contract  and  Good  Faith  of  Otho 

Party 

41.  Validity  of  Contracts  for  Necessaries;  Legal  Sewices 

42.  Avoidance  or  Ratificntion  of  Contract 

43.  Contracts  as  Affected  by  Subsequent  Insanity 

Vn.  Conveyances  and  Mortgages 

44.  In  General 

45.  Test  of  Mental  Capacity 

46.  Avoidance  of  Conveyance 

47.  Rescission  by  Court 

48.  Avoidance  in  Action  at  Law 

49.  Restoration  of  Status  Quo  on  Avoidance 

50.  Ratification  of  Conveyance 
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SL  In  General 

52.  Libel  and  Slander;  Malieioas  Proseeation 

58.  Damages  Recoverable 

IX.  Criminal  Responsibility 

54.  In  General 

55.  Test  of  Legal  Responsibility 

56.  Irresistible  Impulse  as  Defense  for  Crime 

57.  Various  Forms  of  Insanity  as  Affecting  Responsibility 

58.  Time  When  Insanity  Must  Exist  in  Order  to  Constitute  a  Defense 

59.  Effect  of  Insanity  after  Alleged  Crime 

60.  Determination  of  Issue  of  Insanity:  Instructions;  Verdict 
6L  Confinement  of  Persons  Acquitted  by  Reason  of  Insanity      ' 

X.  Actions  by  and  against  Insane  Persons 

62.  Action  by  Insane  Person 

63.  Action  by  Next  Friend  or  Guardian 

64.  Action  against  Insane  Persons 

65.  Insanity  as  Affecting  Judgments  or  Decrees 

66.  Manner  of  Raising  Issue  as  to  Mental  Capadty 

XI.  Evidence  of  Insanity;  Burden  of  Proof 

67.  In  General 

68.  Conduct,  Admissions  and  Declarations 

69.  General  Reputation  as  to  Insanity 

70.  Hereditary  Taint  of  Insanity 

71.  Mental  Condition  before  and  after  Act  in  Question 

72.  Suicide  as  Evidence  of  Insanity 

73.  Adjudication  on  Inquisition  as  Evidence  in  Other  Proceedings 

74.  Burden  of  Proof  in  Civil  Cases  Generally 

75.  In  Relation  to  Contracts  and  Conveyances 

76.  In  Relation  to  Wills 

77.  Burden  of  Proof  in  Criminal  Cases 


•  I.  Inteoductobt 

1.  Scope  of  Article.— This  article  is  intended  to  embrace  a  discus- 
sion of  the  various  forms  of  insanity,  the  character  and  effect  of  the 
disability  arising  from  such  affiction,  and  the  various  methods  pro- 
vided by  the  law  to  protect  both  the  afflicted  person  and  the  com- 
munity at  large  from  the  ill  efifects  of  insanity.  There  are  numerous 
matters  which  might  be  deemed  properly  within  the  scope  of  this 
artide  but  which  are  omitted  therefrom  since  they  must  necessarily 
be  discussed  elsewhere  in  this  work  in  connection  with  specific  titles. 
ThxB  no  attempt  will  be  made  herein  to  consider  questions  relating 
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to  the  domidl  of  an  insane  persoii ;  *  his  capacity  to  employ  an  agent,' 
or  a  servant,*  to  make  a  will,*  or  to  testify  as  a  witness;  *  the  li^ilil^ 
of  a  master  for  acts  of  an  insane  servant;  *  the  duties  and  liabilities 
of  carriers  as  to  in^ne  passengers ;  ^  the  insanity  of  a  partner  as 
affecting  the  partnership ;  *  the  expulsion  of  an  insane  member  of  a 
lodge  or  fraternal  or  benevolent  order;  •  the  effect  of  insanity  of  public 
officers,  ^^  or  fiduciariee;  ^*  the  running  of  the  statute  of  limitations 
as  affected  by  the  insanity  6f  a  party ;  *•  the  effect  of  insanity  on  con- 
sent to  sexual  intercourse,^*  the  taxation  of  an  insane  person's  prop- 
erty,** and  the  establishment  and  maintenance  of  asylums  or  hospital.-^ 
for  the  insane.**  The  effects  of  intoxication  as  distinguished  from 
actual  insanity  are  also  left  for  treatment  elsewhere.*'  While  the 
general  principles  relating  to  contracts  by  insane  persons  are  con- 
sidered at  length,  no  attempt  is  made  to  apply  these  principles  to 
particular  contracts  which  form  the  subject  of  separate  articles,  as, 
for  instance,  the  effect  of  insanity  of  one  of  the  parties  to  a  contract 
of  marriage,*^  the  validity  of  the  contract  of  an  insane  person  as 
maker,  drawer  or  indorser  of  a  negotiable  instrvunent,**  and  the 
liability  of  a  bank  which  pays  the  check  of  a  person  who  has  been 
adjudged  to  be  insane,  and  who  is  in  fact  insane  when  the  check  is 
drawn.*' 

2.  Definition,  Nature  and  General  Consideration. — The  word 
"insane"  has  been  defined  as  meaning  unsound  in  mind  or  intellect; 
mad;  deranged  in  mind;  delirious;  distracted;**  and  lunacy  is  held 
to  be  that  condition  or  habit  of  the  mind  in  which  it  is  directed  by 
the  will,  but  is  wholly  or  partially  misguided  or  erroneously  governed ; 
or  it  is  an  impairment  of  one  or  more  of  the  mental  faculties,  accom- 
panied by  or  inducing  a  defect  in  the  power  of  comparison.*    Accord- 

1.  See  Douiaaj,  vol.  9,  p.  550  et       15.  See  HospiCAiiS,  vol.  13,  p.  937. 
•eq.  16.  See  Cancelation,  vol.  4,  p.  505 

2.  See  PmNdPAL  and  Aqxmt.  et  aeq.;  Contracts,  voL  0,  p.  695  et 

5.  See  Mastkb  and  Skrvant.  seq.;  Cioiiinal  Law,  vol.  8,  p.  129  et 
4.  See  Wills.  seq.;  Deeds,  vol.  8,  p.  945;  Fraud  and 

6.  See  Witnesses.  Deceit,  voL  12,  p.  235;  Intoxicatino 

6.  See   Carriers,  voL  4,  p.   1166;  Liquors;    Spendthritis  and  Habit- 
Master  AND  Servant.  ual  Drunkards  ;  Wills. 

7.  See  Cabbiebs,  voL  4,  pp.  1063  et  17.  See  Dtvobce  and   Separation, 
aeq.,  1160  et  seq.  voL  9,  p.  285  et  aeq.;  Marbiaoe. 

8.  See  Pabtnebship.  18.  See  Bills  and  Notes,  voL  3,  pp. 

9.  See  Mutual  Benefit  Associa-  1028,  1086,  1233. 

TiONS.  19.  See  Checks,  voL  6,  p.  542. 

10.  See  PuBUO  OmciB;  Shxbhts.       20.  Croeswell  v.  People,  13  Mich. 

11.  See  Executors  and  Adkinis-  427,  87  Am.  Dec  774;  Halve  v.  State, 
TBATOBS,  voL  11,  p.  49;  Tbusts.  11  Neb.  637,  10  N.  W.  452,  38  Am. 

12.  See  LnoTATiON  ov  Aoiions.         Rep.  376. 

18.  See  Adulteet,  vol.  1,  p.  635;       1.  Owing's   Case,   1   B\an4.    (Md.) 
Rape;  Seduction.  370, 17  Am.  Dee.  Sll. 

14.  See  Taxation. 
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ing  to  some  authorities  insanity  is  classed  as  a  physical  disease  and 
defined  as  a  diseased  or  disordered  condition  or  msdformatipn  of  the 
physical  organs  through  which  the  mind  receives  impressions  or 
manifests  its  operations,  by  which  the  will  and  judgment  are  impaired 
and  the  conduct  rendered  irrational.*  Idiocy  has  be«i  defined  as  the 
condition  of  one  who  from  his  birth  has  never  had  the  least  glimmer- 
ing of  reason.  It  is  said  to  be  not  a  mere  derangement  of  the  mind, 
but  a  total  absence  of  all  mind.  The  medical  profession  seem  to  regard 
it  as  a  natural  defect,  not  as  a  disease  in  itself  or  as  the  result  of  any 
disorder.  In  law  it  is  also  considered  as  a  defect,  and  as  a  permanent 
and  hopeless  incapacity.'  The  term  non  compos  mentis  has  been 
defined  to  mean  totally  and  positively  incompetent.^  It  denotes  a 
person  entirely  destitute  or  berefit  of  his  memory  and  understanding, 
and  one  is  not  non  compos  mentis  simply  because  he  does  not  manage 
his  affairs  in  a  proper  and  provident  manner.*  Soundness  of  mind 
depends  upon  the  general  frame  and  habit  of  the  mind,  and  not  upon 
particular  actions,'  and  mere  eccentricity  is  not  insanity,'  however 
great  it  may  be.*  Mere  weakness  of  mind  or  debility  is  not  sufficient 
to  constitute  insanity  for  legal  purposes.'  But  mental  weakness  may 
be  a  material  circumstance  in  establishing  an  inference  of  unfair 
practice  or  imposition.^"  Dotage  is  that  feebleness  of  the  mental 
faculties  which  proceeds  from  old  age,**  and  is  not  insanity,**  though 
the  person  in  dotage  may  be  protected  against  imposition  if  it  appears 
that  fraud  or  undue  influence  has  been  practiced  upon  him.**  Mental 
imbecility  is  a  condition  approaching  that  of  one  who  is  insane  and 
is  analogous  to  childishness  and  dotage.**  A  belief  in  spiritualism 
does  not  in  and  of  itself  afford  a  test  of  insanity  **  and  testamentary 

2.  Blackstone  v.  Standard  life,  etc.,  note;  Newton  v.  Mutual  Ben.  Life  Ins. 
Ins.  Co.,  74  Mich.  592,  42  N.  W.  156,  Co.,  76  N.  Y.  426,  32  Am.  Rep.  335; 
3  L.R.A.  486.  Ellis  v.  Mathews,  19  Tex.  390,  70  Am. 

3.  Owing's   Case,    1    Bland.    (Md.)  Dec.  353  and  note. 

370, 17  Am.  Dec.  311.  10.  EUis  v.  Mathews,  19  Tex.  390, 

4.  Note:  21  Am.  Rep.  29.  70  Am.  Dec.  353. 

5.  Wall  V.  HiU,  1  B.  Mon.  (Ky.)  11.  Owing's  Case,  1  Bland.  (Md.) 
290,  36  Am.  Dec.  578;  Hovey  v.  Chase,  370,  17  Am.  Dec.  311. 

52  Me.  304,  83  Am.  Dec.  514;  Jack-       12.  Campbell  v.  Campbell,  130  111. 
son  V.  King,  4  Cow.  (N.  Y.)  207,  15  466,  22  N.  E.  620,  6  L.R.A.  167  and 
Am.  Dec.  354  and  note;  In  re  Beau-  note;  Fairfield  v.  Gullifer,  49  Me.  360, 
mont,  1  Whart.  (Pa.)  52,  29  Am.  Dec   77  Am.  Dec.  265  and  note. 
33  and  note.  18.  Owing's   Case,  1   Bland    (Md.) 

6.  Poster  v.  Means,  Speere  Eq.  {8.  370, 17  Am.  Dec.  311;  Smith  v.  Beatty, 
C.)  569,  42  Am.  Dec.  332  and  note.       37  N.  0.  456,  40  Am.  Dec.  435  and 

7.  Lee  y.  Lee,  4  MeCord  L.  (S.  C.)   note, 

183, 17  Am.  Dec.  722.  14.  Owing's   Case,  1   Bland    (Md.) 

8.  Potts  v.  House,  69  Oa.  324,  50  370,  17  Am.  Dec.  311. 

Am.  Dec.  329.  16.  Owen   v.    Crumbaugb,    228   111. 

9.  Emerick  v.  Emeriok,  83  la.  411,  380,  81  N.  E.  1044,  119  A.  S.  R.  442, 
48  N.  W.  1017,  13  L.R.A.  757  and   10  Ann.  Cas.  606  and  note;  Addiugton 
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'^paoity,"  but  if  such  belief  assumes  such  proportions  as  to  amount 

***  naonomania,  it  will  be  treated  as  such.*'    Nor  is  melancholy  in- 

^^^try,  or  its  existence  proof  of  insanity,  in  all  cases,  though  peculiar 

^^PoTtment  may  be  regarded  as  constituting  insanity  for  certain 

?*^*1>oses."    In  the  earlier  history  of  the  law,  a  person  who  was  bom 

J  ^«-f     and  dumb'  was  considered  to  be  an  idiot,  but  this  doctrine  no 

^**^^P^  prevails, *•  although  it  has  been  intimated  that  if  a  person  be 

i^^*^,    dumb  and  blind,  he  is  considered  in  law  as  incapable  of  any 

^t^^^^^Tstanding,  on  the  theory  that  his  mind  is  incapable  of  receiving 

.^^5^      ideas." 

/^^^3^—  Forms  of  Insanity. — The  term  partial  insanity  is  applied  to 

/\j^^^^3^    wherein  the  mind  is  clouded  or  weakened,  but  not  entirely 

^r^;^^^-;^able  of  remembering,  reasoning  and  judging.*    The  term  tempo- 

^^^^^^     insanity  is  used  to  refer  particularly  to  temporary  derangement 

N;^^<^li  may  result,  for  example,  from  intoxication."    A  monomaniac 

'^"ne  who  is  insane  on  some  particular  subject,  and  is  apparently 

"Sisve  upon  all  others.'    A  delusion  is  a  belief  that  something  exists 

which  does  not  exist,  and  which  no  rational  person,  in  the  absence 

of  evidence,  would  believe  to  exist.*    It  is  a  false  belief  for  which 

'«ero  ia  no  reasonable  foundation,  and  which  would  be  incredible, 

^^^5^©r  the  given  circumstances,  to  the  same  person,  if  of  sound  mind 

*jaQ*^^^    concerning  which  the  mind  of  the  person  is  not  open  to  per- 

,^^^^*lt  correction  through  evidence  or  argument.'    Insane  delusions 

^^^  Tsi.  two  kinds,  belief  in  things  impossible ;  belief  in  things  possible, 

\JQ1Si  so  improbable,  under  the  surrounding  circumstances,  that  no 

man  of  sound  mind  would  give  them  credit*    In  most  cases  the  fact 

believed  is  something  affecting  the  senses,  though  it  may  also  concern 

^  ^  i-eiation  of  the  party  with  others.     But  generally  the  delusion 

■^,  Alison,  6  Ind.  137,  61  Am.  Dec.  20.  Brown  v.  Brown,  3  Conn.  299, 

W  flAd  tiote;  Lewis  v.  Arbnckle,  85  la.  8  Afp.  Dec.  187. 

0^52  N.  W.  237, 16  LJI.A.  677  and  Note:  14  Ann.  Caa.  54. 

"i^L-  Middleditch  v.  WiUiams,  45  N.  1.  State  v.  Jones,  50  N.  H.  369,  9 

*f  m  726,  17  Atl.  826,  4  L.R.A.  738  Am.  Rep.  242. 

iid  note;  Druiy  v.  Moulton,  70  Wash.  2.  Evere  v.  State,  31  T6x.  Crim.  318, 

374,  126  Pac.  912,  Ann.  Cas.  1913E  20  S.  W.  744,  37  A.  S.  R.  811,  18 

125.  L.R.A.  421;  Howard  v.  State,  37  Tex. 

Note:  63  A.  S.  R.  91,  Crim.  494,  36  S.  W.  475,  66  A.  S.  R. 

16.  See  Wills.  812  and  note. 

17.  Connor  v.  Stanley,  72  CaL  656,  3.  State  v.  John,  30  N.  C.  330,  49 
14  Pac.  306,  1  A.  S.  R.  84  and  note;  Am.  Dec.  396. 

Irwin  V.  Lattin,  29  S.  D.  1, 135  N.  W,       Note :  63  A.  S.  R.  82. 

759,  Ann.  Cas.  1914C  1044  and  note.       4.  In  re  Hemingway,  195  Pa.   St. 

18.  State  V.  Shippey,  10  Minn.  223,  291,  45  AtL  726,  78  A.  S.  R.  815. 
88  Am.  Dec.  70;  Jacoz  t.  Jacoz,  40       5.  Eimberly's  Appeal,  68  Conn.  4^, 
Mich.  473,  29  Am.  Rep.  547.  36  AtL  847,  57  A.  S.  R.  101  and  note, 

19.  Alezier   t.   Matzke,   151    Mich.  37  LHA.  261. 

36,  115  N.  W.  251,  123  A.  S.  R.  255,      6.  Medill  v.  Snyder,  61  Kan.  15,  58 
1.4  Ann.  Cas.  52  and  note.  .  Pac.  962,  78  A.  S.  R.  307. 
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oentecB  around  the  person  himself,  his  cares,  his  sufferings,  rights  or 
wrongs.  There  is  a  wide  distinction  between  prejudice  and  insane 
delusion,  though  the  former  is  sometimes  the  result  of  the  latter. 
Neither  eccentricity  nor  prejudice,  nor  both  together,  can  be  regarded 
as  an  insane  delusion.  However,  a  prejudice  may  be  the  result  of  an 
insane  delusion,  and  there  are  instances  in  which  its  existence  is  so 
unreasonable  as  to  warrant  a  judge  or  jury  in  attributing  it  to  such  a 
delusion.'  As  to  religious  beliefs  as  the  products  of  delusion,  it  is 
recognized  that  no  opinion  on  a  question  of  mere  speculative  belief 
of  itself  constitutes  insanity.  For  example,  belief  in  witchcraft  is  not 
an  insane  delusion.*  Belief  as  to  marital  infidelity,  or  illegitimacy  or 
misconduct  of  children  is  a  form  of  delusion  in  many  instances,  and 
has  given  rise  to  many  disputes,  particularly  in  reference  to  the 
validity  of  wills.'  The  term  paranoia  is  sometimes  applied  to  delu- 
sioneil  insanity  or  monomania.*"  Hallucination  has  been  defined  as 
a  morbid  error  in  one  or  more  of  the  senses;  a  perception  of  objects 
which  do  not,  in  fact,  make  any  impression  on  the  external  senses. 
The  perception  arises  not  from  an  impulse  received  from  without,  but 
arises  within  the  perceptive  apparatus  itself.  Hallucinations  refer 
rather  to  false  perception  of  objects,  while  delusions  are  connected  with 
false  ideas  or  beliefs.**  Irresistible  or  uncontrollable  impulse  is  a  form 
of  insanity,  sometimes  called  impulsive  insanity,  by  which  the  person 
is  irresistibly  impelled  to  the  commission  of  an  act.  It  is  sometimes 
accompanied  by  delusions,  and  sometimes  exists  without  them.  Cases 
of  irresistible  impulse  are  to  be  carefully  distinguished  from  those 
where  persons  in  the  possession  of  their  reasoning  faculties  are  im- 
pelled by  passion,  merely,  in  the  same  direction.  Mere  passion  is  not 
recognized  as  a  form  of  insanity  for  legal  purposes.*'  The  term 
emotional  insanity,  while  occasionally  used  as  synonymous  with 
irresistible  impulse,  is  more  properly  applied  to  the  state  of  mind  of 
one  who,  while  in  possession  of  his  ordinary  faculties,  and  unaffect«d 
by  any  mental  disease,  gives  way  to  his  passions  to  such  an  extent 
that  he  becomes  a  temporary  maniac.  Strictly  speaking,  this  is  not 
insanity  at  all,  from  the  legal  standpoint,  which  requires  the  existence 
of  some  mental  disease.**     The  term  moral  insanity  is  sometimes 

7.  State  V.  Jones,  50  N.  H.  369,  9  9.  Note:  37  L.R.A.  281.  See  Wn^s. 
Am.  Rep.  242;  Thomas  t.  Garter,  170  10.  Jackson  t.  Jackson,  [19081  P. 
Pa.  St.  272,  33  Atl.  81,  50  A.  S.  R.  308,  77  L.  J.  P.  147,  24  Times  L.  Rep. 
770.  674,  52  Sol.  J.  635,  5  British  RuL  Gas. 

Notes:  63  A.  S.  R.  80,  99;  37  LJIA.  452. 

261,  282.  11.  Notes :  63  A.  S.  R.  83 ;  37  LJLA. 

8.  Addington  v.  Wilson,  5  Ind.  137,  283.  As  to  the  effect  of  haUueinations 
61  Am.  Dec.  81  and  note;  Lee  v.  Lee,  upon  wills,  see  WnjiS. 

4  McCord  L.  (S.  C.)  183, 17  Am.  Dee.      12.  Mutual  Life  Ins.  Co.  v.  Terry, 

722.  15  WaU.  580,  21  U.  S.  (L.  ed.)  236. 

Note:  37  L.R.A.  269.  13.  Note:  27  L.R.A.(N.S.)  462. 
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employed  to  denote  such  mental  disease  as  destroys  the  ability  to 
distinguish  between  right  and  wrong  as  to  a  particular  act,  and  some- 
times to  denote  a  mere  perversion  of  the  moral  sense,  and  it  is  also 
used  as  synonymous  with  irresistible  impulse.**  The  expression  moral 
mania  is  also  of  occasional  occurrence  and  apparently  is  employed 
as  equivalent  to  moral  insanity.*'  Homicidal  mania  is  the  morbid 
and  uncontrollable  appetite  for  man-killing,**  and  pyromania  is  the 
like  passion  for  house-burning.*'  Kleptomania  has  been  defined  as 
a  morbid  propensity  to  steal,**  whether  consciously  or  unconsciously.** 
It  has  also  been  defined  as  an  irresistible  impulse  to  steal,^  or  the 
disease  of  stealing.*  It  is  said  that  kleptomania  is  generally  produced 
by  or  results  from  disease,  and  the  abnormal  tendency  continues  after 
the  disease  to  all  externtj  appearance  has  ceased.'  Delirium  ia  that 
state  of  the  mind  in  which  it  acts  without  being  directed  by  the  power 
of  volition,  which  is  wholly  or  partially  suspended.  The  patient  in 
delirium  is  wholly  unconscious  qf  surroimding  objects,  or  conceives 
them  to  be  different  from  what  they  really  are.*  Modem  medico- 
legal writers  recognize  a  species  of  mental  unsoundness  connected 
with  sleep,  which  they  commonly  treat  of  under  the  general  head  of 
somnambulism,  or  walking  in  one's  sleep,  and  which  is  declared  to 
produce  a  state  of  involuntary  intoxication,  which  for  the  time  destroys 
moral  agency.*  Hypnotism  is  defined  to  be  artificial  catalepsy  or 
induced  somnambulism,  but  there  is  a  decided  confusion  of  medical 
and  legal  authorities  as  to  its  exact  nature.*  Delirium  tremens  is  a 
form  of  insanity  caused  by  the  breaking  down  of  the  person's  system 
by  long-continued  or  habitual  drunkenness  and  brought  on  by  ab- 
stinence from  drink.  This  is  what  is  called  settled  insanity,  to  dis- 
tinguish it  from  temporary  insanity  or  drunkenness,  directly  resulting 
from  drink.*  The.  effect  of  these  different  forms  of  insanity  as  a 
defense  to  a  criminal  prosecution  is  discussed  elsewhere  in  this  article.' 

14.  For  such  uses  of  the  term,  see  Mo.  451,  150  S.  W.  1044,  Ann.  Cas. 

BosweU  V.  State,  63  Ala.  307,  35  Am.  1914A  884  and  note,  43  Ii.R.A.(N.S.) 

Rep.  20;  Shannahan  v.  Com.,  8  Bnsh  150. 

(Ky.)  463,  8  Am.  Rep.  465;  State  v.  Note:  Ann.  Cas.  1912A  38. 

LeveUe,  34  S.  C.  120,  13  S.  E.  319,  1.  Note:  Ann.  Cas.  1914A  886. 

27  A.  S.  R.  709.  2.  Looney  t.  SUte,  10  Tex.  App. 

Notes:  63  A.  S.  R.  100,  27  L.RA.  620,  38  Am.  Rep.  646. 

(N.S.)  462.  3.  Owiilg's  Case,  1  Bland  (Md.)  370, 

16.  Andersen  v.  State,  43  Conn.  614,  17  Am.  Dec.  311. 

21  Am.  Dec.  669.  4.  Fain  v.  Cool,  78  Kj.  183,  39  Am. 

16.  Note:  Ann.  Cas.  1912A  38.  Rep.  213. 

17.  Note:  Ann.  Cas.  1912A  38.  5.  Note:  40  LJIA.  269.    Aa  to  the 

18.  Lewis  V.  Lewis,  44  Minn.  124,  effect   of  hypnotism   upon   witnesses, 
46  N.  W.  323,  20  A.  S.  R.  559,  9  see  WrrNissBS. 

L.R.A.  505.  8.  Evers  v.  State,  31  Tex.  Crim.  318, 

.     19.  Note:  Ann.  Cas.  1914A  886.       20  S.  W.  744,  37  A.  S.  R.  811,  18 

20.  State   v.   McCuUough,   114   la.  L.R.A.  421. 
532,  87  N.  W.  503,  89  A.  S.  R.  382,       7.  See  infra,  par.  64  et  8«». 
55  L.E.A.  378;  State  v.  Riddle,  245 
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4.  Jurisdiction  over  Persons  and  Property  of  Insane  Persons. — 

Anciently  in  England,  the  custody  of  the  persons  and  of  the  prop- 
erty of  idiots  and  lunatics,  at  least  of  those  holding  lands,  was  in  the 
lord  of  the  fee  and  not  in  the  crown,^  but  at  an  early  period,  it  became 
vested  in  the  king  as  parens  patriae  and  was  exercised  by  him  through 
the  lord  chancellor.  The  latter  did  not,  however,  in  the  first  instance 
exercise  this  special  jurisdiction  in  his  character  of  chancell<w,  or  by 
virtue  of  the  general  powers  pertaining  to  the  high  court  of  chancery, 
but  by  virtue  of  a  separate  and  distinct  commission  under  the  sign 
manual  from  the  crown,'  but  after  this  special  jurisdiction  thus  con- 
ferred had  been  exercised  in  any  particular  case  by  adjudging  an 
individual  to  be  a  lunatic  and  by  appointing  a  committee  of  his 
person  and  property,  a  further  jurisdiction  then  arose  in  the  court 
of  chancery  to  supervise  and  control  the  official  conduct  of  the  com- 
mittee.*" In  this  country  after  the  Revolution,  the  care  and  custody 
of  persons  of  unsound  mind,  and  the  possession  and  control  of  their 
estates,  which  in  England  belonged  to  the  king  as  a  part  of  his 
prerogative,  were  deemed  to  be  vested  in  the  people,  and  the  courts 
of  equity  of  the  various  states  have,  either  by  inheritance  from  the 
English  courts  of  chancery  or  by  express  constitutional  or  statutory 
provisions,  full  and  complete  jurisdiction  over  the  persons  and  prop- 
erty of  idiots  and  lunatics.**  Elsewhere  in  this  article  are  considered 
the  jurisdiction  over  particular  matters  such  as  the  determination 
of  alleged  insanity,**  and  the  appointment  and  supervision  of 
guardians  or  committees  of  insane  persons.** 

II.  Dbtbkmination  of  Question  of  Insanity 

5.  Issue  Raised  Collaterally. — It  is  well  settled  that  where  the 
issue  of  insanity  is  raised  in  the  course  of  an  action  at  law  and  is 
supported  by  competent  evidence,  the  question  is  one  of  fact  and  as 
such  is  to  be  determined  by  the  jury  under  proper  instructions  from 

8.  Hanulton  v.  Traber,  78  Md.  26,  L.R.A.(N.S.)  1191;  Hughes  v.  Jones, 
27  Atl.  229,  44  A.  S.  R.  258.  116  N.  Y.  67,  22  N.  E.  446,  15  A.  S. 

9.  Dodge  V.   Cole,  97  IlL  338,  37  R.  386,  5  L.R.A.  632. 
Am.  Rep.  Ill;  Hamilton  v.  Traber,  Note:  1  L.R.A.  610. 

78  Md.  26,  27  Atl.  229,  44  'A.  S.  R.  And  see  Equity,  vol.  10,  p.  340. 

258;  State  v.  Guinotte,  257  Mo.  1,  165  In  Pennsylvania  the  5th  article  of 

S.  W.  718,  Ann.  Cas.  1915D  658,  51  the  constitution,  section  6,  confers  on 

L.R.A.(N.S.)  1191.  the  court  of  common  pleas  the  power 

10.  Hamilton  v.  Traber,  78  Md.  26,  of  a  court  of  chancery,  so  f ar  aa  re- 
27  Atl.  229,  44  A.  S.  R.  258.  Ifltes  (inter  alia)  to  the  persons  and 

11.  Dodge  V.  Cole,  97  111.  338,  37  estates  of  those  who  are  non  compotes 
Am.  Rep.  Ill;  Hamilton  v.  Traber,  78  mentis.  Kennedy  v.  Johnston,  65  Pa. 
Md.  26,  27  Atl.  229,  44  A.  S.  R.  258;  St.  451,  3  Am.  Rep.  650. 

State  V.  Guinotte,  257  Mo.  1,  165  S.       12.  See  infra,  par.  7. 
W.   718,   Ann.    Cas.    1915D    658,   51       IS.  See  infra,  par.  20. 
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the  court.^*  In  accordance  with  the  well  settled  rule  that  a  court  of 
equity  undoubtedly  has,  by  reason  of  its  nature  and  constitution, 
ample  power  to  decide  every  question  of  law  or  fact  that  comes  before 
it  in  any  suit  over  which  it  has  jurisdiction,  such  court  may  determine 
the  issue  of  insanity  arising  in  a  suit  before  it,  or  it  may  avail  itself 
of  the  help  that  is  to  be  derived  from  the  verdict  of  a  jury  and  may 
send  the  issue  into  a  court  of  law  to  be  tried  before  a  jury.*^  A  habeas 
corpus  proceeding  in  extradition  before  an  examininp;  magistrate  not 
being  a  trial,  such  magistrate  may  exclude  evidence  as  to  the  insanity 
of  the  accused;  such  evidence  is  in  the  nature  of  defense  and  should 
be  heard  at  the  trial  or  on  preliminary  examination  in  the  jurisdiction 
of  the  crime.***  The  determination  of  the  question  of  insanity  when 
it  is  set  up  as  a  defense  in  a  criminal  prosecution  is  treated  at  length 
elsewhere  in  this  article.*' 

6.  Direct  Issue  of  Insanity;  Inquisition  Generally. — ^Lunacy  or 
mental  unsoundness  did  not  give  the  English  court  of  chancery  juris- 
diction over  the  person  or  estate  of  a  lunatic  until  after  an  inquisition 
of  a  jury,  adjudging  the  person  to  be  non  compos  mentis,  had  been 
regularly  found.**  In  this  country  also  an  inquisition  into  the  men!  ;1 
status  of  one  alleged  to  be  insane  is  usually  held  to  be  an  essential 
step  preliminary  to  the  assumption  of  control  over  his  person  and 
property  by  the  state.  It  is  a  judicial  determination  that  the  person 
proceeded  against  is  one  of  the  class  of  persons  whose  care  and  custody 
have  been  delegated  to  the  courts,  and  although  this  proceeding 
involves  the  forfeiture  or  suspension  of  civil  rights  over  person  and 
property,  it  acts  upon  the  status  of  the  individual  only.  All  the 
other  results  follow  the  judicial  decision  that  the  status  of  the  alleged 
lunatic  has  changed  from  soundness  to  unsoundness  of  mind.  It  is 
then,  and  only  then,  that  the  courtB  assume  control,  which  they 
exercise  through  their  own  appointee,  who  is  subject,  at  all  times, 
to  their  orders.  The  whole  world  is  bound  by  the  inquisition  and  no 
one,  imless  it  is  the  lunatic  himself,  more  than  another."     The 

14.  Doe  V.  Reagan,  5  Blackf.  (Ind.)  16.  C!harlton  v.  Kelly,  229  U.  S.  447, 
217,  33  Am.  Dec.  466;  Hill  v.  Nash,  33  S.  Ct.  945,  57  U.  S.  (L.  ed.)  1274, 
41  Me.  585,  66  Am.  Dec.  266;  Robin-  46  L.R.A.(N.S.)  397  and  note.  And 
son  v.  Adams,  62  Me.  369, 16  Am.  Rep.  see  Habeas  Corpus,  vol.  12,  pp.  1191, 
473;  Young  v.  Stevens,  48  N.  H.  133,  1245  et  seq. 

2  Am.  Rep.  202,  97   Am.  Dec.   592.       ]l  °««  ™'  P«^-  ^O-     ,^  ...   „. 
And  RfiP  TmiT  !*•  Hanulton  v.  Traber,  78  Md.  26, 

15.  Me  rbranby.  199  Dl.  39.  64  Z±'-^'f  ^^  '^  ^^  ^'^    '''"  '" 

?-How'a2?'8?Kv^^6  Td  wTll'       ?»   Hamilton  v.  Traber,  78  Md.  26, 

y,  Howard,  87  Ky,  616,  9  8.  W.  411,  37  Atl.  229,  44  A.  S.  R.  258;  State  v. 

1  LJi.A.  610;  Gardner  v.  Gardner,  22  Guinotte,  257  Mo.  1,  165  S.  W.  718, 

Wend.  (N.  Y.)  526,  34  Am.  Dec.  340.  Ann.  Gas.  1915D  658,  51  L.R.A.(N.S.) 

Note:  Ann.  Gas.  1913A  1349  et  seq.  1191 ;  Hughes  v.  Jones,  116  N.  Y.  67, 

And  see  E<jniTT,  vol  10,  p.  529  et  22  N.  E.  446, 15  A.  S.  R.  386,  5  L.R.A. 

Beq.  632. 
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granting  of  a  commission  of  lunacy  has  been  said  to  be  a  matter  not 
of  right,  but  of  sound  discretion  under  all  the  circumstances.*" 

7.  Jurisdiction  and  Venue. — ^The  right  to  learn  judicially  whether 
a  person  is  of  unsound  mind  or  not  is  inferred  from  the  right  to  his 
care  and  custody  provided  he  is  insane.^  Thus  in  England  the  custody 
and  control  of  the  persons  and  property  of  idiots  and  lunatics  being 
vested  in  the  king,  the  authority  to  direct  an  inquisition  to  be  taken 
was  also  his,  but  was  delegated  to  the  chancellor  as  the  personal  repre- 
sentative of  the  crown,  by  means  of  an  official  instrument  called  the 
"sign  manual,"  having  the  king's  own  signature  and  sealed  with 
his  own  privy  seal,  and  was  exercised  by  the  chancellor  alone,  and 
not  by  the  court  of  chancery.'  In  this  country,  as  has  been  seen, 
jurisdiction  over  the  persons  and  property  of  the  insane  is  exer- 
cised by  the  courts  of  equity  of  the  various  states  as  the  representatives 
of  the  people  of  the  state,*  and  from  this  general  jurisdiction  in  the 
absence  of  statute  authorizing  any  particular  court  or  officer  to  issue 
a  commission  of  inquiry,  the  right  to  ascertain  judicially  whether 
or  not  a  person  is  of  unsound  mind  is  deemed  to  be  implied.*  Juris- 
diction in  proceedings  to  determine  the  question  of  insanity  is,  how- 
ever, now  controlled  by  statute  in  most  states,'  and  in  many  of  them  it 
has  been  confoned  njjon  the  probate  courts.*  Since  it  is  in  general 
proper,  and  may,  in  some  cases,  be  indispensably  necessary  that  the 
person  alleged  to  be  of  unsound  mind  should  be  brought  before  the 
jury  who  are  convened  to  ascertain  his  mental  condition,  the  writ 
de  lunatico  inquirendo  is  usually  directed  to  the  sheriff  of  the  county 
in  which  the  person  said  to  be  insane  resides,  or  may  at  the  time  be 
placed.  But  if  he  is  out  of  the  state  at  the  time,  or  it  is  impracticable, 
or  would  occasion  inconTenience  to  the  a£3icted  person,  to  have  him 
l)ri)ii.'>)H  before  the  jury,  hia  actual  presence  may  be  dispensed  with 
and  the  writ  may  be  directed  to  the  rfieriff  of  the  county  in  which  he 
last  actually  resided,  or  in  which  the  principal  part  of  his  estate  lies.' 

8.  Institution  and  Control  of  Proceedings. — ^Where  a  statute  pre- 
scribes a  certain  method  of  procedure  to  determine  whether  persons 
are  insane,  such  inquiries  must  be  conducted  in  the  mode  prescribed, 


20.  Owing's   Case,   1 
370, 17  Am.  Dec.  311. 

1.  Hughes  V.  Jones,  116  N.  Y.  67, 
22  N.  E.  446,  16  A.  S.  B.  386,  5 
L.B.A.  632. 

2.  Hamilton  v.  Traber,  78  Md.  26, 
27  AtL  229,  44  A.  S.  B.  258.  And  see 
supra,  par.  4. 

3.  See  snprs,  par.  4. 

4.  Hughes  V.  Jones,  116  N.  Y.  67, 
22  N.  £.  446,  16  A.  S.  B.  386,  5 
L.B.A.  632. 

5.  Baugber  v.  SUte,  100  Qa.  664, 
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Bland    (Md.)    28  S.  E.  68,  38  L.B.A.  577;  Chavannes 
V.  Priestly,  80  la.  316,  45  N.  W.  766, 


9  L.B.A.  193. 

6.  State  V.  Guinotte,  257  Mo.  1,  165 
S.  W.  718,  Ann.  Cas.  1915D  658,  51 
L.B.A.(N.S.)  1191;  mmbaU  v.  Fisk, 
39  N.  H.  110,  75  Am.  Dec.  213; 
Wheeler  v.  State,  34  Ohio  St  394,  32 
Am.  Bep.  372.      , 

7.  Boyai  Arcanum  t.  Nicholson,  104 
Md.  472,  65  Atl.  320,  10  Ann.  Cas. 

2ia 


Digitized  by 


Google 


14  R.  C.  L.  INSANITY  §  9 

and  the  statute  regulating  such  proceedings  must  be  followed  strictly.* 
As  a  general  rule  the  law  is  set  in  motion  by  a  petition  or  information 
of  a  more  or  less  formal  character  spread  before  the  court  by  some 
one  who  assumes  to  act  in  the  matter.'  The  petitioner  for  an  in- 
quisition of  lunacy  is  not  a  party  thereto  nn  any  different  sense  thsin 
•any  other  person,  and  is  not  personally  estopped  by  the  findings  of 
the  jury,  except  as  all  the  world  is  estopped."  While  in  the  majority 
of  cases  the  proceeding  is  instituted  upon  the  initiative  of  a  member 
of  the  family  of  the  lunatic,  yet  it  frequently  happens  that  it  is 
set  in  motion  by  some  friend  or  acquaintance  of  the  lunatic,  or  even 
by  a  law  officer  of  the  state,  and  that  with  which  the  courts  are  mainly 
concerned  is  not  who  institutes  the  proceeding,  but  whether  it  is  for 
the  best  interest  of  the  individual  alleged  to  be  a  lunatic  and  of  the 
people  among  whom  he  lives.**  Under  the  statutes  of  some  states 
any  one,  even  a  stranger,  can  petition  for  a  commission  to  inquire 
as  to  the  sanity  of  any  other  person  within  the  jurisdiction  of  the 
court,  and  it  has  been  said  that  this  was  the  rule  at  common  law, 
although  a  strong  case  was  required  if  the  application  was  not  made 
by  some  person  standing  in  a  near  relation  to  the  supposed  insane 
person.*'  When,  however,  an  inquest  touching  the  sanity  of  a  person 
is  begun,  the  interest  of  the  petitioner  being  subordinate  to  the  interest 
of  the  public  and  to  that  of  the  person  under  inquiry  the  petitioner 
may  not  dismiss  the  inquest  unless  the  court  consent.*' 

9.  Notice. — ^In  England  it  was  formerly  held  that  no  notice  to  the 
alleged  incompetent  of  proceedings  to  determine  his  mental  condition 
was  necessary,  since  he  was  permitted  to  traverse  the  return  of  the 
inquisition  as  a  matter  of  right;**  but  it  is  now  expressly  provided 
by  statute  that  where  the  alleged  lunatic  is  within  the  jurisdiction  he 
shall  have  notice  of  the  application  for  an  inquisition  and  shall  be 
entitled  to  demand  an  inquiry  before  a  jury.*'  In  this  country  it 
is  the  general  rule  that  the  person  alleged  to  be  of  unsound  mind 
must  have  notice  of  the  proceedings  instituted  to  determine  his  mental 

8.  Note:  15  A.  S.  R.  393.  61  L.R.A.(N.S.)   1191  and  note. 

9.  Chavannes  v.  Priestley,  80  la.  12.  Hughes  v.  Jones,  116  N.  Y.  67, 
316,  45  N.  W.  766,  9  L.R.A.  193;  22  N.  E.  446, 15  A.  S.  E.  386,  5  L.R.A. 
State  V.  Guinotte,  257  Mo.  1,  165  S.  632. 

W.   718,    Ann.    Cas.    1915D   658,   51  13.  State  v.   Guinotte,  257   Mo.   1, 

L.R.A.(N.S.)  1191;  De  Hart  v.  Con-  165  S.  W.  718,  Ann.  Cas.  1915D  658 

dit,  51  N.  J.  Eq.  611,  28  Atl.  603,  40  and  note,  51  LJl.A.(N.S.)   1191  and 

A.  S.  R.  545;  Hughes  v.  Jones,  116  note. 

N.  Y.  67,  22  N.  E.  446,  iB  A.  S.  R.  14.  Supreme  Council,  etc.  v.  Nichol- 

386,  5  L.R.A.  632.  son,  104  Md.  472,  65  Atl.  320,  10  Ann. 

10.  Hughes  V.  Jones,  116  N.  Y.  67,  Cas.  213  and  note;  Wheeler  v.  State, 
22  N.  E.  446, 15  A.  S.  E.  386,  5  L.R.A.  34  Ohio  St.  394,  32  Am.  Bep.  372. 
632.  And  see  infra,  par.  14. 

11.  State  V.   Guinotte,  257  Mo.  1,  15.  Note:  10  Ann.  Gas.  217. 
165  S.  W.  718,  Ann.  Caa.  1916D  658, 
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condition,**  unless  dispenaed  with  by  the  court  for  special  reasons 
^own ; "  and  this  has  been  held  to  be  true  even  though  the  statutes 
make  no  special  provisions  as  to  notice.*^  Forthermore  in  some  states 
notice  must  be  given  not  only  to  the  alleged  insane  person  but  also 
to  certain  of  his  relations.**  There  is,  however,  authority  to  the 
effect  that  adjudging  a  person  insane  without  notice  to  him,  as  re-* 
quired  by  statiate,  when  the  commissioners  think  it  would  be  injurious 
to  him  tp  hold  the  examination  in  his  presence,  does  not  deprive  him 
of  his  liberty  without  due  process  of  law,  where  a  regular  practicing 
physician  visits  and  personally  examines  him,  and  any  relative,  or 
any  citizen  of  the  county,  is  permitted  to  appear  and  resist  the  applica- 
tion, and  the  parties  may  appear  by  counsel  if  they  elect.*"  Where 
a  person  has  been  notified  of  the  inquisition,  and  appears  and  resists 
the  application,  and  the  matter  is  adjourned  from  time  to  time,  it  is 
not  necessary  to  notify  him  again  before  passing  the  decree.*  As  to 
the  waiver  of  the  required  notice,  some  courts  take  the  view  that  if 
the  alleged  insane  person  is  present  at  the  hearing,  the  proceedings  are 
valid  although  no  notice  is  given,  on  the  theory  that  in  such  case  he 
has  the  opportunity  to  protect  his  rights  and  interests  and  in  effect 
consents  to  the  jurisdiction  of  the  court.  So  it  has  been  held  that 
the  alleged  incompetent  person  may  waive  notice  in  lunacy  proceed- 
ings by  appearance  in  person  or  by  attorney.*  On  the  other  hand, 
there  are  decisions  to  the  effect  that  the  person  whose  mental  condition 
is  the  subject  of  inquiry  cannot  waive  notice  of  the  lunacy  proceed- 
ings or  any  defect  therein  either  by  appearance  in  person  or  by 
attorney,  as  he  is  incapable  or  doing  so  by  reason  of  his  alleged  incom- 
petence.*   As  to  what  constitutes  notice  of  lunacy  proceedings  it  has 

16.  McCurry  v.  Hooper,  12  Ala.  823,  18.  Supreme  Cotineil,  etc.  ▼.  Nicfaol- 
46  Am.  Dec.  280;  McGee  v.  Hayes,  127  son,  104  Md.  472,  65  Atl.  320, 10  Ann. 
Cal.  336,  59  Pac.  767,  78  A.  S.  R.  57;   Cas.  213  and  note. 

In  re  Lambert,  134  Cal.  626,  66  Pac.  19.  Evans  v.  Johnson,  39  W.  Va. 

851,  86  A.  S.  R.  296,  55  L.R.A.  856;  299,  19  S.  E.  623,  45  A.  S.  R.  912, 

Supreme  Council,  etc.  v.  Nicholson,  104  23  L.R.A.  737  (stating  that  in  Qeorgia 

Md.  472,  65  Atl.  320,  10  Ann.  Cas.  the  statute  requires  notice  to  three  rel- 

213   and   note;    Wait   v.   Maxwell,  6  atives  of  the  insane  person  before  ap- 

Pick.  (Mass.)  217,  16  Am.  Dec.  391;  pointment  of  a  guardian  over  him  as 

Dutdier  v.  Hill,  29  Mo.  271,  77  Am.  an  insane  person). 

Dec.  572;  In  re  Allen,  82  Vt.  365,  73  Note:  23  L.R.A.  744. 

AtL  1078,  26  L.R.A.(N.S.)   232  and  20.  Chavannes   v.    Priestly,   80   la. 

note;  Evans  v.  Johnson,  39  W.  Va.  316,  45  N.  W.  766,  9  L.R.A.  193. 

299,  19  S.  E.  623,  45  A.  S.  R.  912  Note:  10  Ann.  Cas.  217. 

and  note,  23  L.R.A.  737  and  note.  1.  Note:.  10  Ann.  Cas.  217. 

Note:  43  A.  S.  B.  534.  2.  Rogers  v.  Walker,  6  Pa.  St.  371, 

17.  Supreme  Council,  etc.  v.  Niehol-  47  Am.  Dec.  470. 

son,   104  Md.   472,   65   Atl.   320,   10       Notes:   23  L.R.A.  742;   26  L.RJ.. 
Ann.  Cas.  213  and  note;  Dutcher  v.    (N.S.)  236  et  seq.;  10  Ann.  Cas.  217. 
Hill,  29  Mo.  271,  77  Am.  Dec.  572.       3.  McGee  v.  Hayes,  127  Cal.  336,  59 
And  see  In  re  AUen,  82  Vt.  365,  73   Pac.  767,  78  A.  S.  R.  57. 
Atl.  1078,  26  L.R.A.(N.S.)  232.  Notes:  43  A.  S.  R.  534;  23  L.R.A. 
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been  held  that,  the  service  of  a  writ  of  arrest  upon  the  alleged  lunatic 
is  sufficient,*  but  if  a  warrant  of  arrest  is  placed  in  the  hands  of  an 
officer  who  executes  it  by  delivering  a  copy  to  the  alleged  lunatic, 
instead  of  executing  the  writ  accordiiig  to  its  ieaoT,  this  has  been 
declared  not  sufficient  notice.*  So,  according  to  some  decisions,  notice 
of  an  inquisition  served  upon  the  party  alleged  to  be  insane  on  the 
day  of  the  hearing  is  sufficient  where  it  appears  that  he  was  charged 
with  lunacy  of  a  character  so  violent  as  to  endanger  the  public  peace.* 
By  statute  in  some  states  it  is  expre^ly  provided  that  the  notice  must 
.set  forth  the  time  and  place  of  hearing,  and  must  be  served  a  certain 
length  of  time  prior  to  the  holding  of  the  inquisition,  and  where  this 
is  the  case  such  provisions  must  be  strictly  complied  with.'  With 
regard  to  the  effect  of  the  failure  to  give  notice  of  lunacy  proceedings 
it  is  held  in  some  jurisdictions  that  where  no  notice  is  given  the 
proceedings  are  void  unless  there  is  some  good  reason  for  the  omission, 
and  the  objection  may  be  raised  collaterally.*  Other  courts,  however, 
take  the  view  that  while  the  failure  to  give  the  required  notice  will 
be  available  in  a  direct  proceeding  to  avoid  the  adjudication  obtained 
without  notice,  the  validity  of  such  adjudication  cannot  be  collaterally 
attacked  on  this  ground.' 

10.  Presence  of  Alleged  Insane  Person  at  Hearing. — It  is  the  well 
established  general  rule  in  regard  to  lunacy  proceedings  that  the 
person  alleged  to  be  non  compos  must  not  only  have  reasonable 
notice  of  the  proceedinp,**  but  he  must  hp  afforded  an  opportunity 
to  test  the  truth  of  the  allegations  in  the  petition  or  information, 
and  must  be  produced  before  the  court  or  jury  whose  duty  it  is  to 
pass  upon  his  mental  condition,  unless  for  sufficient  reason  shown 
his  personal  attendance  is  dispensed  with,**  and,  if  necessary,  the 
court  or  commission  by  whom  the  inquiry  is  conducted  may  compel 
the  presence  of  such  person  by  a  warrant  issued  to  the  sheriff  or 

743;  26  LJt.A.(N.S.)  236  et  seq.;  10  R.  59;  23  L.R_A..  743;  26  LJl.A.(N.S.) 

Ann.  Caa.  217.  235,  236;  10  Ann.  Cas.  217,  218. 

4.  Notes:  23  LJIA.  744;  10  Ann.  9.  Wallace  v.  Tinney,  145  la.  478, 

Cas.  217.  122  N.  W.  936,  139  A.  S.  R.  448; 

6.  Notes;  26  L.R.A.(N.S.)  235;  10  Butcher  v.  Hill,  29  Mo.  271,  77  Am. 

Ann    Caa.  217.  Dec  572;  Kimball  v.  Fiak,  39  N.  H, 

6.  Note:  10  Ann.  Cas.  217.  HO,  75  Am.  Dec.  213;  Rogers  v.  Walk- 

7.  McGee  v.  Hayes,  127  CaL  336,  59  er,  6  Pa.  St  371,  47  Amu  Dec.  470. 
Pac.  767,  78  A.  S.  R.  57.  Notes:  23  LJl.A.  743;  26  L.R.A. 

8.  McCnrry  v.  Hooper,  12  Ala.  823,   (N.S.)  237;  10  Ann.  Cas.  218. 
'46  Am.  Dec.  280;  McGee  v.  Hayes,       10.  See  supra,  par.  9. 

127  Cal.  336,  59  Pac.  767,  78  A.  S.  R.  11.  MoCnrry  v.  Hooper,  12  Ala.  823, 

57   (where  fact  of  insufficient  notice  46  Am.  Dec.  280;  In  re  Lambert,  134 

appeared  on  face  of  record);  Evans  Cal.  626,  66  Pac.  851,  86  A.  S.  R. 

V.  Johnson,  39  W.  Ya.  299,  19  S.  E.  296  and  note,  56  liRJL  856;  Supreme 

623,  45  A.  S.  R.  912,  23  L.R.A.  737.  Council,   etc.   v.   ^cholson,  104  Md. 

Notes:  43  A.  S.  R.  534;  78  A.  S.  472,  65  Atl.  320,  10  Ann.  Cas.  213 
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constable  of  the  proper  county.**  The  actual  presence  of  the  alleged 
incompetent  at  the  inquisition  may,  however,  be  dispensed  with, 
where  to  require  it  would  be  attended  by  great  inconvenience  or 
injury  to  the  afflicted  person.**  It  has  been  held  that  in  cases  of 
emergency,  an  order  for  the  temporary  confinement  of  the  person 
pending  the  lunacy  proceedings  is  not  a  denial  of  due  process  of 
law,  at  least  when  made  on  a  written  complaint  and  affidavit  as  to 
the  fact  of  insanity,  but  is  held  to  be  clearly  within  the  police  power 
of  the  state,**  and  in  some  jurisdictions  it  is  expressly  provided  by 
statute  that  the  commission  whose  duty  it  is  to  inquire  into  a  per- 
son's sanity  may  provide  for  the  suitoble  custody  of  such  person 
until  their  investigation  shall  be  concluded.**  If  the  record  of  the 
case  in  which  a  person  is  adjudged  insane  is  silent  as  to  the  presence 
in  court  of  the  Sieged  insane  person,  it  will  be  presumed,  as  against 
collateral  attack,  that  the  court  acquired  jurisdiction.** 

11.  Nature  and  Conduct  of  Hearing. — Although  the  hearing  in 
lunacy  proceedings  is  generally  designated  as  a  trial  it  is  not  so  in 
the  strict  sense  of  the  term,  and  it  has  been  said  that  the  proceed- 
ing is  merely  an  inquest  conducted  primarily  for  the  benefit  of  the 
person  whose  mental  state  is  in  question,  and  bears  no  resemblance 
to  an  action  either  civil  or  criminal.*'  It  would  seem,  however,  that 
it  is,  in  its  nature  a  civil  action,  certainly  as  distinguished  from  a 
criminal  action,  and  is  an  adversary  and  not  an  ex  parte  proceed- 
ing.** In  England,  by  express  statutory  provision,  the  alleged  person 
may  demtmd  a  trial  by  j«ry,**  and  the  same  is  true  in  many  states 
of  this  country,  but  even  in  the  absence  of  statute  it  is  generally 
held  that  one  alleged  to  be  insane  is  entitled  to  a  trial  of  such  issue 
by  a  jury.*"  In  some  jurisdictions,  however,  it  has  been  expressly 
declared  that  the  constitutional  provision  guaranteeing  to  the  accused, 
in  cases  of  life  or  liberty,  a  speedy  trial  before  an  impartial  jury, 
applies  only  to  accusations  or  offenses  against  the  criminal  law,  and 
not  to  an  inquest  of  lunacy  by  a  board  of  commissioners  as  pro- 
vided by  statute.*     Twelve  has  been  declared  a  sufficient  number 


and  note;  State  v.  Billings,  66  Minn. 
467,  57  N.  W.  206,  794,  43  A.  S.  R. 
625  and  note. 
Note:  43  A.  S.  E.  539. 

12.  Chavannes  v.  Priestley,  80  la. 
316,  45  N.  W.  766,  9  L.R.A.  193. 

13.  Chavannes  v.  Priestley,  80  la. 
316,  45  N.  W.  766,  9  LJi.A.  193; 
Supreme  ConncU,  etc.  ▼.  Nieholson, 
104  Md.  472,  65  AU.  320,  10  Ann. 
Cas.  213  and  note. 

14.  Porter  v.  Riteh,  70  Conn.  235, 
39  AU.  169,  39  L.R.A.  353. 

15.  Chav&nnes  v.  Priestley,  80  la. 


316,  45  N.  W.  766,  9  L.R.A.  193. 

16.  Sonles  v.  Robinson,  158  Ind.  97, 
62  N.  E.  999,  92  A.  S.  R.  301. 

17.  Note:  Ann.  Cas.  19130  327. 

18.  State  V.  Ouinotte,  257  Mo.  1, 
165  S.  W.  7]  8,  Ann.  Cas.  1915D  658, 
51  L.R-A..(N.S.)  1191. 

19.  Note:  10  Ann.  Cas.  217. 

20.  De  Hart  v.  Condit,  51  N.  J.  Eq. 
6U,  28  AtL  603,  40  A.  S.  R.  545  and 
note. 

Note:  43  A.  S.  R.  538  et  seq. 
1.  Note:  43  A.  S.  R.  540. 
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of  jurors,  and,  in  practice,  any  number  not  lees  than  twelve  nor  over 
twenty-three  has  been  considered  adequate.'  Under  a  statute  requir- 
ing that  a  commiseion  of  lunacy  shali  be  directed  to  eighteen,  any 
twelve  of  whom  shall  execute  it,  it  has  been  held  that  the  fact  that 
thirteen  acted  does  not  vitiate  the  proceeding ;  •  and  where  there  is  a 
right  to  a  trial  by  twelve  jurymen,  a  finding  of  lunacy  concurred 
in  by  the  twelve  is  not  defeated  by  the  fact  that  only  eleven  of  them 
visited  the  alleged  lunatic  for  personal  examination.*  The  alleged 
lunatic  is  not  only  entitled  to  be  present  at  the  hearing  but  to  defend 
against  the  charge  of  mental  unsoundness,  and  to  this  end  he  h&s 
the  right  to  produce  witnesses  and  evidence,'  and  his  counsel  has 
a  right  to  sum  up  his  case  before  the  jury.* 

12.  Finding  or  Return. — ^A  return  to  an  inquisition  in  the  nature 
of  a  writ  de  lunatico  inquirendo  should  clearly  show  whether  the 
individual  is  so  bereft  of  reason  as  to  warrant  his  being  deprived 
of  power  over  both  his  person  and  his  estate.  A  return  that  he  is 
an  idiot,  lunatic,  or  non  compos  mentis,  or  of  unsound  mind,  is 
sufficient,  for  each  of  these  terms  imports  such  a  deprivation  of  sense 
as  renders  the  a£9icted  person  unfit  for  self-control  as  well  as  for 
the  management  of  his  affairs.  None  of  the  above  mentioned  techni- 
cal terms  are  now  deemed  absolutely  essential,  however,  and  their 
place  may  be  supplied  by  words  of  equivalent  import.'  A  finding 
that  the  alleged  lunatic  at  the  time  of  taking  the  inquisition  is  of 
unsound  mind,  and  mentally  incapable  of  governing  himself  or  his 
affairs,  and  that  he  has  been  in  the  same  state  since  a  specified  date 
has  been  declared  to  be  sufficient  though  it  did  not  use  the  word 
"lunatic,"  *  but  a  return  that  a  person  "by  reason  of  old  age  and 
long  continued  sickness  has  become  so  far  deprived  of  reason  and 
understanding  as  to  be  wholly  unfit  to  manage  his  estate"  has  been 
held  not  to  be  a  sufficient  finding  that  he  is  "non  compos  mentis."  * 
So  it  has  been  held  that  a  return  showing  merely  that  the  select- 
men of  a  town,  in  obedience  to  an  order  and  precept  directed  to 
them,  visited  the  alleged  lunatic,  and  made  a  personal  examination 
and  careful  inquiry  into  his  condition  and  certifjring  that  in  their 
opinion  he  was  an  insane  person,  was  defective  for  not  showing,  as 
it  ought  to  have  done,  how  the  selectmen  performed  their  duties, 

2.  De  Hart  v.  Condit,  51  N.  J,  Eq.  Minn.   467,   57   N.   W.   206,   794,   43 

611,  28  Atl.  603,  40  A.  S.  B.  545  and  A.  S.  B.  525  and  note. 

note.  Note:  43  A.  S.  R.  537  et  seq. 

5.  Field  v.  Lucas,  21  Ga.  447,  68  6.  Note:  43  A.  S.  R.  539. 

Am.  Dec.  465.  7.  Lindaley's  Case,  44  N.  J.  Eq.  564, 

4.  De  Hart  v.  Condit,  51  N.  J.  Eq.  15  AtL  1,  6  A.  S.  R.  913. 

«11,  28  Atl.  603,  40  A.  S.  R.  545.  Note:  16  A.  S.  B.  393. 

6.  In  re  Lambert,  134  Cal.  626,  66  8.  Note:  43  A.  S.  R.  640. 

Pae.  851,  86  A.  S.  R.  296  and  note,       9.  In  re  Beanmont,  1  Whart  (Pa.) 
66  L.E.A.  856;  State  v.  Billings,  55  52,  29  Am.  Deo.  33. 
E.  C.  L.  XIV,— 36.  561 
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that  the  court  might  judge  whether  they  were  properly  performed. 
It  was  further  held,  however,  that  since  such  return  contained  the 
substance  of  what  the  law  intended  it  could  not  be  treated  as  a  null- 
ity when  collaterally  and  incidentally  brought  in  question.**  An 
inquisition  of  lunacy  cannot  determine  anything,  except  the  status 
of  the  alleged  lunatic.  It  cannot  settle  any  question  of  proper^, 
and  the  finding  by  the  jury  that  a  lunatic  had,  at  the  time,  title  to 
certain  lands  is  of  no  force  what«iver  as  against  one  claiming  under 
a  prior  deed.** 

13.  Costs. — The  petitioner  at  whose  instance  proceedings  in  lunacy 
are  instituted  may  be  required  to  pay  the  costs  where  he  has  acted 
in  bad  faith  toward  the  court  in  calling  upon  it  to  act  when  he  knew 
that  there  was  no  ground  for  action.  So  the  relations  of  a  supposed 
lunatic  have  in  some  cases  been  required  to  pay  the  costs  occasioned 
by  their  opposition  to  a  petition  for  a  commission  of  lunacy  presented 
by  strangers  to  the  family.*'  While,  as  has  been  seen,  it  is  gener- 
ally held  that  where  an  inquiry  touching  the  sanity  of  a  person  has 
been  duly  instituted,  such  inquest  cannot  be  dismissed  by  the  peti- 
tioner, except  with  the  consent  of  the  court,  acting  in  its  discretion 
for  the  best  interests  of  the  public  and  the  person  'whose  sanity  is 
under  inquiry,**  yet  it  has  been  said  that  the  request  of  the  petitioner 
for  leave  to  dismiss  would  operate  to  relieve  him  absolutely  from 
the  liability  to  pay  such  costs  as  might  thereafter  accrue  in  the 
proceeding.** 

14.  Traverse  of  Inquisition. — In  England,  the  traverse  of  an  inqui- 
sition of  lunacy  was  a  matter  of  right  under  statute,*'  and,  on  an 
application  of  the  alleged  lunatic  to  traverse,  the  duty  of  the  court 
consisted  mereFy  in  ascertaining  that  such  application  was  an  act  of 
the  free  will  of  a  person  capable  of  forming  and  expressing  such  a 
volition.**  In  those  states  of  this  country  where  the  English  statute 
is  not  a  part  of  the  common  law  the  right  to  traverse  the  inquisition 
is  not  al^lute,  but  the  application  to  traverse  is  regarded  as  addressed 
to  judicial  discretion  and  properly  allowed  in  case  of  reasonable  doubt 
as  to  the  petitioner's  unsoundness  of  mind.*'  The  effect  of  the  find- 
ing of  the  inquisition  is  prima  facie  and  on  the  trial  of  the  traverse 
the  burden  is  on  the  respondent.** 

10.  KimbaU  v.  Pisk,  39  N.  H.  110,  51  L.R.A.(N.S.)  1191. 

75  Am.  Dec.  213.  16.  De  Hart  v.  Condit,  51  N.  J.  Eq. 

11.  Hughes  V.  Jones,  116  N.  Y.  67,  611,  28  Atl.  603,  40  A.  S.  E.  545; 
22  N.  E.  446,  15  A.  S.  R.  386,  5  Wheeler  v.  State,  34  Ohio  St.  394,  32 
L.R.A.  632.  Am.  Rep.  372. 

12.  Hughes  V.  Jones,  116  N.  Y.  67,  16.  De  Hart  v.  Condit,  51  N.  J.  Eq. 
22  N.  £.  446, 16  A.  S.  R.  386,  5  L.R.A.  611,  28  Atl.  603,  40  A.  S.  R.  545. 
632.  17.  De  Hart  v.  Condit,  51  N.  J.  Eq. 

13.  See  supra,  par.  8.  611,  28  AtL  603,  40  A.  S.  R.  545 

14.  State  V.   Guinotte,   257  Mo.   1,  and  note. 

165  S.  W.  718,  Ann.  Cas.  1915D  658,       18.  Note:  40  A.  S.  R.  548. 
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15.  Nature  and  Effect  of  Adjudication. — ^A  judgment  in  an  inqui- 
sition of  lunacy  pronouncing  a  person  insane,  if  not  void,  fixes  the 
status  of  such  person,  while  it  stands  unrevoked,  and  a  judgment  of 
another  court  in  a  different  county  as  to  such  person's  sanity  is  void.*' 
The  general  rule  undoubtedly  is  that  a  decree  or  other  judicial  pro- 
ceeding binds  those  only  who  are  parties  to  it,  but  proceedings  in 
rem  are  deemed  conclusive  upon  all  the  world,**  and  inquisitions 
being  made  under  competent  public  authority,  to  ascertain  matters 
of  public  interest  and  concern,  are  said  to  be  analogous  to  proceed- 
ings in  rem,  to  which  no  one  can  strictly  be  said  to  be  a  stranger, 
and  are  accordingly  clearly  admissible  in  evidence.*  A  full  discus- 
sion of  the  admissibility  and  conclusiveness  of  the  adjudication  in 
an  inquisition  of  lunacy  as  evidence  in  other  proceedings  involving 
the  sanity  of  the  person  whose  mental  condition  was  the  subject 
of  such  inquisition  will  be  found  elsewhere  in  this  article.* 

III.  Confinement  and  Support  op  Insane  Persons 

16.  Proceedings  for  Commitment. — It  is  generally  held  that  a  valid 
proceeding  to  commit  a  person  to  an  insane  asylum  or  hospital 
requires  notice  and  an  opportunity  to  be  heard  before  the  order  of 
commitment  is  granted,  and  that  a  statute  authorizing  commitment, 
but  which  is  not  so  framed  as  to  compel  a  hearing  before  judgment^ 
and  which  does  not  guarantee  to  the  person  alleged  to  be  insane  an 
opportunity  to  be  heard  in  defense,  is  invalid  as  conflicting  with 
provisions  of  the  state  and  federal  constitutions  which  forbid  that 
any  person  shall  be  deprived  of  his  life,  liberty  or  property  without 
due  process  of  law.*  In  some  jurisdictions,  however,  it  has  been 
declared  that  a  statute  providing  for  the  commitment  of  a  person  to 
an  insane  asylum  without  notice  or  hearing  is  not  unconstitutional 
where  under  such  statute  the  person  committed  or  anyone  in  his 
behalf  may  after  commitment  have  the  necessity  of  the  restraint 
inquired  into  by  a  judicial  tribunal.  Such  opportunity  to  have  a 
judicial  inquiry  is  deemed  in  effect  to  constitute  due  process  of  law.* 

19.  Soules  V.  Robinson,  158  lad.  97,  N.  C.  415,  48  S.  E.  789,  103  A.  S.  R. 
62  N.  E.  999,  92  A.  S.  R.  SOL  944,  1  Ann.   Cas.  729  and  note,  67 

20.  See  Judgments.  LJI.A.  972;  In  re  Allen,  82  Vt.  365, 

1.  Wadsworth  V.  Sharpsteen,  8  N.  73  AU.  1078,  26  L.RJL(N.S.)  232 
T.  388,  59  Am.  Deo.  499  and  note;  and  note. 

Dewey  v.  Allgire,  37  Neb.  6,  65  N.  W.  Notes:  61  A.  S.  R.  293;  13  Ann. 

276,  40  A.  S.  R.  468.  Cas.  876;  Ann.  Gas.  1913C  323. 

2.  See  infra,  par.  73.  4.  In  re  Dowdell,  169  Mass.  387,  47 

3.  In  re  Lambert,  134  Cal.  626,  66  N.  E.  1033,  61  A.  S.  R.  290;  Ex  parte 
Pa4S.  851,  86  A.  S.  R.  296  and  note,  Dagley,  35  Okla.  180,  128  Pac.  699, 
66  L.R.A.  856;  State  t.  BUlings,  55  44  L.R.A.(N.S.)  389;  In  re  Croeswell, 
Minn.  467,  57  N.  W.  206,  794,  43  A.  28  R.  L  137,  66  AtL  55, 13  Ann.  Cas. 
S.  R.  525  and  note;  In  re  Boyett,  136  874  and  note. 
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But  even  in  the  states  where  Has  view  obtains  it  has  been  held  that 
a  statute  authorizing  the  confinement  of  persons  upon  the  certificate 
of  two  physicians  Qiat  they  are  insane,  no  power  being  given  to 
persons  thus  confined  to  institute  proceedings  for  their  own  relief, 
and  no  right  being  given  them  to  be  heard  and  adduce  evidence  ib 
their  own  behalf,  is  void  as  contravening  the  constitutional  provi- 
sions as  to  due  process  of  law.'  Notice  has  been  dispensed  with  by 
statute,  when  it  appears  that  the  giving  of  such  notice  might  be 
injurious  or  dangerous  to  the  person,  at  least  where  the  judge  makes 
an  order  dispensing  with  such  notice  and  specifies  his  reasons  for 
so  doing  in  the  order.*  Though  due  process  of  law  requires  that 
there  shall  be  a  hearing  before  commitment,  no  particular  mode  of 
proceeding  is  usually  deemed  necessary.  Accordingly,  the  constitu- 
tionality of  a  statute  providing  that  the  person  represented  as  insane 
shall  be  brought  before  the  judge  at  chambers,  instead  of  in  court, 
and  that  the  judge  shall  there  inquire  into  such  person's  sanity, 
has  been  upheld.^  Similarly  a  jury  trial  has  been  held  not  to  be 
essential.^  Where  the  recital  in  an  order  of  commitment  to  an  insane 
asylum  and  the  legal  implications  therefrom  show  jurisdiction  to 
pass  the  order,  the  fact  that  the  examination  which  resulted  in  the 
order  was  had  before  a  judge  of  the  court  acting  by  virtue  of  a 
specially  conferred  power  does  not  render  such  order  subject  to  col- 
lateral attack.'  It  is  obvious  that  a  commitment  has  served  its  pur- 
pose, and  ceases  to  be  effectual,  after  an  unconditional  discharge  from 
the  place  of  lawful  restraint  by  competent  authority.  If  circum- 
stances thereafter  arise  seeming  to  require  or  justify  a  renewal  of 
the  custody  and  restraint,  in  the  interest  of  the  person  or  the  public, 
another  hearing  must  be  had  to  determine  the  question.  Hence,  it 
has  been  held  that  an  unconditional  discharge  of  an  insane  person 
puts  an  end  to  his  judicial  commitment,  and  his  confinement  after- 
wards without  judicial  proceedings,  when  not  from  temporary  neces- 
sity, is  illegal.** 

17.  Remedies  for  Wrongful  Commitment;  Communication  with 
Friends  or  Attorney. — One  illegally  committed  as  an  insane  person 
may  resort  to  a  writ  of  habeas  corpus  to  secure  his  discharge,**  and 

6.  Doyle's  Petitioner,  16  R.  I.  537,  Pac.  59,  14  L.EA.(N.S.)   468. 

18  Atl.  159,  27  A.  S.  R.  759  and  note,  11.  In  i«  Dowdell,  169  Maas.  387, 

5  L.R.A.  359.  47  N.  E.  1033,  61  A.  S.  R.  290;  Doyle's 

6.  Note:  13  Ann.  Gas.  878.  Petitoner,  16  E.  I.  537,  18  Atl.  159, 

7.  Ex  parte  Dagley,  35  Okla.  180,  27  A.  S.  R.  759  and  note,  5  LJIA. 
128  Pae.  699,  44  L.R.A.(N.S.)   389.  359  and  note;  In  re  Chace,  26  R.  I. 

Note:  13  Ann.  Gas.  878.  351,  58  AtL  978,  3  Ann.  Gas.  1050, 

8.  Note:  13  Ann.  Gas.  878.  69  L.RA.  493;  Byers  v.  Solier,  16 

9.  Napa   State  Hospital  v.  Dasso,  Wyo.  232,  93  Pac.  59, 14  L.R.A.(N.S.) 
153  Cal.  698,  96  Pac.  355,  15  Ann.  468. 

Cas.  910,  18  L.R.A.(N.S.)  643.  Note:  43  A.  S.  R.  540.    And  see 

10.  Byers  v.  Solier,  16  Wyo.  232,  93  Habias  Cospds,  toL  12,  p.  1216. 
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a  dismissal  by  a  state  court  of  a  petition  for  a  writ  of  habeas  corpus 
to  release  a  person  from  an  insane  asylum  although  incidentally  accom- 
panied by  a  direction  that  he  should  remain  in  the  asylum,  will  not 
preclude  a  federal  court  from  taking  jurisdiction  of  a  subsequent 
petition  for  the  same  purpose.**  In  certain  instances,  apparency  as 
a  matter  of  course,  the  court  has  ordered  the  discharge  of  one  who 
has  been  committed  to  an  asylum  under  a  statute  which  is  declared 
void,*'  but  there  are  also  authorities  to  the  effect  that  under  a  writ 
of  habeas  corpus,  the  court  may  inquire  into  the  attempt  to  restrain, 
and  make  such  an  order  or  judgment  as  the  particular  case  may 
require;  ^*  and  although  the  confinement  of  an  insane  person  whose 
going  at  large  would  be  dangerous  to  himself  or  to  other,  people  is 
ille^,  he  will  not  be  set  at  liberty  under  a  writ  of  habeas  corpus, 
but  will  be  detained,  to  permit  a  legal  commitment  to  be  secured  under 
regular  proceedings.  It  being  admitted  that  the  person  was  not  only 
insane  at  the  time  of  commitment  but  is  also  insane  when  his  release 
from  the  asylum  is  sought  solely  on  the  ground  that  the  statute  under 
which  he  is  held  is  void,  such  party  is  not  entitled,  as  a  matter  of 
right,  to  be  discharged  upon  that  ground  alone.**  In  some  juris- 
dictions the  power  to  discharge  a  person  committed  to  an  inseme 
a^lum  otherwise  than  upon  writ  of  habeas  corpus  is  vested  exclu- 
sively in  the  officers  of  the  asylum.*'  An  action  for  damages  will 
lie  for  a  malicioos  prosecution  on  a  charge  of  insanity  which  results 
in  committing  to  an  asylum  one  who  is  not  insane,*'  and  the  order 
of  commitment  in  such  a  case  is  not  conclusive  evidence  against  the 
plaintiff  of  his  insanity  at  any  time,  or  of  probable  cause  for  the 
prosecution.*'  In  an  action,  by  such  a  person,  for  false  imprison- 
ment the  broadest  latitude  should  be  allowed  in  showing  the  jury 
what  the  patient  said  and  did,  and  how  he  appeared  when  in  the 
asylum,  as  facts  bearing  on  the  question  of  his  sanity.*'  A  statute 
providing  that  every  patient  admitted  to  a  public  hospital  for  the 
insane  shall  have  all  reasonable  opportunity  for  communicating  with 

12.  King  V.  McLean  Asylum  of  the  Habeas  Corpus,  vol.  12,  p.  1216. 
Massachusetts    General    Hospital,    64       16.  Kellogg  v.  Cochran,  87  Gal.  192, 
Fed.  331,  21  U.  S.  App.  481,  12  C.  26  Pac.  677,  12  L.R.A.  104,  holding 
C.  A.  145,  26  Ij.B.A.  784.  that  the  power  of  a  «»urt  under  the 

15.  In  re  Lambert,  134  CaL  626,  California  Code  of  Civil  Procedure 
66  Pac.  851,  86  A-  S.  R.  296,  55  L.R.A.  to  restore  to  capacity  persons  adjudged 
856;  Doyle's  Petitoner,  16  R.  L  537,  insane  or  incompetent  is  applicable 
18  AtL  159,  27  A.  S.  R.  759,  5  L.R.A.  only  to  persons  for  whom  guardians 
359.  have  been  appointed. 

Note:    44   L.R.A.(N.S.)    392.  17.  Note:  43  A.  S.  E.  540.     And 

14.  State  V.  Lawrence,  86  Minn.  310,  see  Malictoos  Pbosbcdtion. 
90  N.  W.  769,  58  L.R.A.  931.  18.  Kellogg  v.  Cochran,  87  Cal.  192, 

16.  In  re  Boyett,  136  N.  C.  415,  48  25  Pac.  677,  12  L.KA.  104. 
8.  E.  789,  103  A.  S.  R.  944,  1  Ann.       19.  Note:  43  A.  8.  E.  540. 
Cas.  729,  67  L.E.A.  972.     And  see 
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his  or  her  friends,  does  not  confer  upon  an  attorney  the  right  to 
invade  the  hospital  in  a  merely  professional  capacity,  for  the  purpose 
of  seeing  and  talking  with  patients  who  have  sent  him  word  that 
they  are  of  sound  mind,  and  desire  him  to  secure  their  discharge.** 
18.  Support  of  Insane  Person  During  Commitment. — ^As  to  the  right 
of  the  state  to  recover  from  the  estate  of  the  insane  person  for  im 
support  in  a  state  institution  the  courts  of  the  various  states  are 
not  in  harmony.  In  some  states  it  has  been  held  that  the  state, 
having  established  hospitals  for  the  insane,  which  are  largely  chari- 
ties, and  having  provided  for  the  protection  of  society  tliat  insane 
persons  shall  be  confined  therein,  has  no  common  law  right  of  recov- 
ery against  one  who  receives  the  benefit  of  such  public  charities, 
and  that  there  is  no  liability  on  the  part  of  such  person  to  make 
compensation  except  as  it  may  be  expressly  required  and  provided 
for  by  statute.*  In  a  number  of  other  jurisdictions,  however,  it  is 
held  that,  in  the  absence  of  statute,  the  state  can  recover  from  the 
estate  of  an  insane  person  the  reasonable  value  of  maintenance  fur- 
nished to  him,  on  the  ground  that  those  things  furnished  as  required 
by  law  are  necessaries.*  In  many  of  the  states,  statutes  have  been 
enacted  making  the  estate  of  an  insane  person  liable  for  his  main- 
tenance in  a  state  or  county  asylum,*  and  the  constitutionality  of 
such  legislation,  though  frequently  assailed  on  various  grounds,  has 
generally  been  upheld.*  Moreover,  it  has  been  declaimed  that  the 
legislature  may  enact  that  the  subsequently  acquired  property  of 
the  insane  person  shall  be  liable  for  his  support,  it  being  the  policy 
of  the  state  to  appropriate  the  estates  of  insane  persons  for  their 
maintenance  before  the  public  shall  be  called  on  to  support  them.' 
It  has  been  held,  however,  that  a  statute  authorizing  a  suit  to  be 
maintained  against  a  party  legally  bound  for  the  support  of  an 
insane  person,  by  the  county  which  has  paid  for  the  care,  board, 
and  treatment  of  such  insane  person  at  the  insane  hospital  of  the 
state,  upon  the  finding  of  such  insanity  by  the  commissioners  of 
said  county,  is  in  conflict  with  the  constitutional  provisions  on  the 


20.  Hanson  t.  Biddle,  84  Kan.  877, 
115  Pac.  639,  34  L.E.A.(N.S.)   1028. 

1.  Montgomery  County  v.  Ristine, 
124  lad.  242,  24  N.  £.  990,  8  L.R.A. 
46L 

Note:  Ann.  Cas.  1913 A  578. 

2.  McNaiiy  County  v.  McCoin,  101 
Tenn.  74,  45  S.  W.  1070,  41  L.RA. 
862  and  note. 

3.  Tressly  y.  Hamilton  County,  136 
la.  722,  114  N.  W.  191,  15  Ann.  Cas. 
354;  Richardson  v.  Stnesser,  125  Wis. 
66,  103  N.  W.  261,  4  Ann.  Cas.  784. 


69  L.R.A.  829  and  note. 

Note:  Ann.  Cas.  1913A  578  et  seq. 

4.  Napa  State  Hospital  v.  Dasso, 
153  Cal.  698,  96  Pac.  355,  15  Ann. 
Cas.  910, 18  L.RA.(N.S.)  643;  Kaiser 
V.  State,  80  Kan.  364,  102  Pac.  454, 
24  L.R.A.(N.S.)  295  and  note;  Bon 
Homme  County  v.  Bemdt,  13  S.  D. 
309,  83  N.  W.  333,  50  L.R.A.  351. 

Note:  Ann.  Cas.  1913A  580  et  seq. 

6.  State  V.  Key's  Estate,  84  Vt.  363, 
79  Atl.  850,  Ann.  Cas.  1913A  575 
and  note. 
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subject  of  unequal  taxation.'  The  fact  that  a  court  found  that  a 
person  adjudged  insane  was  without  sufficient  means  for  his  support, 
and  ordered  that  his  maintenance  should  be  at  the  cost  of  the  state, 
does  not  constitute  an  adjudication  against  the  contention  of  the 
plaintifp,  in  an  action  brought  by  the  state  to  charge  the  estate  of 
such  person,  after  his  decease,  with  the  cost  of  hiB  maintenance  at 
the  hospital  for  the  insane.'  The  light  of  a  county  to  recover  from 
the  estate  of  an  insane  person  for  his  maintenance  may  be  barred 
by  the  statute  of  limitations,  but  where  the  items  in  an  account  of 
the  state  against  the  county  for  the  support  of  an  insane  person  were 
chiefly  for  board  and  were  made  at  the  end  of  each  quarter,  it  was 
held  that  it  was  a  continuous  running  account,  and  that  therefore 
the  statute  of  limitations  did  not  begin  to  run  until  after  the  last 
item,  even  though  there  was  a  break  of  two  years  when  the  insane 
person  was  not  at  the  state  hospital,  although  it  appeared  that  he 
was  during  that  time  a  county  charge  and  was  not  discharged  from 
the  state  hospital.*  Where  an  insane  person  is  received  into  an  asylum 
on  the  application  of  others  and  on  an  express  contract  by  third 
persons  to  pay  for  his  board  and  expenses,  no  action  can  be  main- 
tained against  him  by  the  asylum  therefor.*  The  liability  of  a  hus- 
band for  the  support  of  an  insane  wife  is  discussed  at  length  else- 
where in  this  work.*' 

rV.   GtJARDIAKS,  COMMITTEBS  AND  ReCBIVBRS 

Appointment  and  Tenwre  of  Office 

19.  Propriety  of  Appointment. — It  has  been  held  both  in  Eng- 
land and  in  this  country  that  it  is  not  essential  to  justify  the  appoint- 
ment of  a  guardian  for  an  adult,  that  he  be  shown  to  be  insane  in 
the  technical  sense,  but  that  it  is  sufficient  to  show  that  he  is  as 
incapable  of  managing  his  affairs  as  if  he  were  insane.*^  On  the 
other  hand,  it  has  been  expressly  declared  by  the  courts  of  some 
jurisdictions  that  a  person  may  be  so  weak  and  infirm  as  to  be  easily 
influenced  in  such  manner  that  the  transactions  had  under  the  effect 
of  such  influence  will  be  set  aside,  and  yet  not  be  so  unsound  of  mind 
as  to  warrant  the  appointment  of  a  guardian  of  his  property.  Accord- 
ing to  this  view  the  unsoundness  of  mind  which  will  justify  such 
an  appointment  must  be  more  than  mere  debility  or  impairment  of 

6.  Baldwin  v.  Douglas  County,  37   ▼.  Fairbanks,  129  Mass.  78,  37  Am. 
Neb.  283,  55  N.  W.  875,  20  L.BA.  Rep.  303. 

850.  10.  See  HnsBAin)  and  Wifk,  vol.  13, 

7.  Kaiser  v.  State,  80  Kan.  364, 102  p.  1190. 

Pac.  454,  24  L.RJL(N.S.)   295.  U.  In  re  Streiff,  119  Wis.  566,  97 

8.  Note:  Ann.  Cas.  1913A  58L  N.  W.  189,  100  A.  S.  R.  903. 

9.  Massachusetts    General   Hospital       Note:  13  L.RJL.  758. 
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memory.  It  must  be  such  as  to  deprive  the  person  affected  of  the 
ability  to  manage  his  estate.*'  Accordingly  it  has  been  held  that 
an  aged  person  is  not  of  unsound  mind  so  as  to  require  a  guardian 
of  his  estate  merely  because  he  has  not  sufficient  strength  of  mind 
and  ability  to  transact  his  business  affairs  with  ordinary  care  and 
prudence,  if  he  is  capable  of  transacting  the  ordinary  business  involved 
in  taking  care  of  his  property,  afld  understands  the  nature  and  effect 
of  what  he  does,  and  can  exercise  his  will  concerning  it  with  discre- 
tion, notwithstanding  the  influence  of  others.**  An  adjudication 
that  a  person  is  not  in  such  mental  condition  as  to  be  incapable  of 
taking  care  of  himself  by  the  denial  of  an  application  to  appoint 
a  guardian  for  him  is  not  necessarily  an  adjudication  that  he  is  not 
insane  at  all  and  does  not  estop  the  applicant  from  claiming  that 
such  person  is'  incompetent  to  make  a  will.**  In  the  case  of  insane 
persons,  the  pendency  of  a  suit  is  not  a  prerequisite  to  the  appoint- 
ment of  a  receiver.  Such  cases  are  an  exception  to  the  genenil  rule 
in  this  respect.**  Where  proceedings  have  been  instituted  to  deter- 
mine the  sanity  of  a  person,  a  receiver  may  be  appointed  pending 
the  proceedings  if  the  estate  is  suffering,  and  if  there  is  no  proper 
person  to  take  charge  of  it.  So  also,  a  receiver  may  be  appointed 
where  no  suitable  person  wiU  act  as  committee  or  guardian  and  the 
estate  needs  management.*'  The  power  of  appointment  of  a  receiver 
for  the  estate  of  an  insane  person  is,  however,  necessarily  a  discre- 
tionary one,  and  should  be  exercised  only  upon  notice.  In  England 
a  receiver  cannot  be  appointed  to  take  charge  of  the  estate  of  a  person 
who  is  detained  as  a  lunatic  in  a  foreign  country,  but  in  the  United 
States  it  is  generally  held  that  the  appropriate  court  of  one  state  may 
appoint  a  receiver  in  such  jurisdiction  as  to  property  therein  belong- 
ing to  a  lunatic  residing  in  another  state,  and  who  has  been  committed 
to  an  asylum  in  that  state.*' 

20.  Jurisdiction  to  Appoint — ^While  it  is  often  said  that  the  power 
to  appoint  guardians  is  purely  statutory,  the  power  in  fact  lies  in 
the  sovereignty  of  the  state,  and  the  procedure  only  is  statutory,  and 
it  is  the  generally  accepted  view  that  courts  having  equity  powers 
possess  a  general  jurisdiction  for  the  appointment  of  guardians  for 
persons  of  unsound  mind,  as  well  as  for  infants,  where  the  power 


12.  Emerick  v.  Emerick,  83  la.  411, 
49  N.  W.  1017,  13  L.R.A.  757  and 
note;  Lindsley's  Case,  44  N.  J.  £q. 
564,  15  Atl.  1,  6  A.  S.  R.  913. 

IS.  Emerick  v.  Emerick,  83  la.  411, 
49  N.  W.  1017,  13  L.RA..  757;  Pair- 
field  ▼.  Oullifer,  49  Me.  360,  77  Am. 
Dee.  265  (holding  that  a  person  in  do- 
tage is  not  within  the  purview  of  a 


statute  providing  for  the  appointment 
of  a  guardian  over  insane  persons). 

14.  Manley  v.  Staples,  62  Vt.  153, 
19  AtL  983,  8  L.B.A.  707.  And  see 
WiUiS. 

16.  Notes:  64  Am.  Dec.  490;  73 
A.  S.  R.  71.    And  see  Rbckivkrs. 

16.  Note:  64  Am.  Dec  490. 

17.  Note:  72  A.  S.  E.  7L 
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has  not  been  taken  away  by  statute.*'  The  power  to  appoint  a  guard- 
ian cannot,  however,  be  exercised  unless  the  conditions  prescribed  by 
the  statute  exist,  even  though  it  may  appear  tiiat  the  person  for  whom 
the  guardian  is  sought  is  not  capable  of  caring  for  his  property 
judiciously.**  The  jurisdiction  to  appoint  a  guiurdian  of  the  estate 
of  an  incompetent  does  not  depend  upon  his  domicil.  The  appoint- 
ment may  be  made  when  he  has  disappeared  and  his  whereabouts 
are  unknown,***  and  proceedings  for  the  appointment  of  a  guardian 
for  a  nonresident  insane  person,  in  a  court  having  jurisdiction  thereof, 
are  not  subject  to  collateral  attack.*  An  order  appointing  a  guard- 
ian of  the  estate  of  a  nonresident  incompetent  is,  however,  limited  in 
its  application  to  property  within  the  state,*  and,  except  as  a  matter 
of  comity,  a  foreign  guardian  has  ho  legal  right  to  the  custody  of 
his  ward  outside  tiie  jurisdiction  of  his  appointment.'  Where  the 
record  of  the  court  is  sileni  npon  the  subject,  it  must  be  presumed, 
in  support  of  the  appointment  of  the  guardian  of  an  insane  person, 
that  the  court  inquired  into  the  condition  of  the  alleged  imbecile 
and  found  him  to  be  of  unsound  mind,  and  took  all  necessary  steps 
to  acquire  jurisdiction  of  his  person.*  But  if  a  petition  for  the  appoint- 
ment of  a  guardian  states  an  unstatutory  ground,  a  decree  appoint- 
ing him  expressly  on  that  ground  is  void  and  not  aided  by  a  pre- 
sumption that  the  court  acted  within  its  jurisdiction.* 

21.  Necessity  of  Prior  Adjudication  of  Insanity. — In  some  juris- 
dictions, it  is  held  that  the  appointment  of  a  guardian  for  an  alleged 
incompetent  without  a  prior  decree  that  the  latter  is  insane  is  not 
valid;*  for  example,  where  it  is  provided  by  statute  that,  upon  the 
return  of  an  inquisition  to  the  effect  that  a  person  is  insane,  the 
court  shall  appoint  a  guardian.'  On  the  other  hand,  some  courts 
have  held  that  the  power  to  appoint  a  guardian  is  wholly  independ- 
ent of  lunacy  proceedings,  and  that  the  validity  of  an  order  appoint- 
ing a  guardian  depends  in  no  manner  upon  the  validity  of  a  previous 

18.  In  re  Sail,  59  Wash.  639,  110  S.  W.  931,  120  A.  8.  B.  17;  Sooles 
Pac  32,  626,  140  A.  S.  B.  885.  And  v.  Bobinaon,  168  Ind.  97,  62  N.  E. 
see  QuABDiAK  AKD  Wabd,  toL  12,  p.  999,  92  A.  S.  R.  301;  Crown  Real 
1113  et  seq.  Estate  Co.  v.  Sogers'  Committee,  132 

19.  In  re  Stieifl,  119  Wis.  666,  97  Ky.  790,  117  S.  W.  276, 136  A.  8.  B. 
N.  W.  189,  100  A.  8.  B.  903.     And  202  and  note. 

see  snpra,  par.  19.  6.  Providence  Connty  Sav.  Bank  v. 

20.  In  re  SaU,  69  Wash.  639,  110  Hn^es,  26  R.  I.  73,  M  AtL  264,  106 
Pac  32,  626,  140  A.  S.  B.  886.  A.  S.  R.  682  and  note. 

1.  Wallace  v.  Tinney,  146  la.  478,  6.  Bslava  v.  Lepretre,  21  Ala.  504, 
122  N.  W.  936,  139  A.  S.  B.  448.  66  Am.  Dec.  266;  Hamilton  v.  Traber, 

2.  In  re  SaU,  59  Wash.  539,  110  78  Md.  26,  27  Atl.  229,  44  A.  8.  B. 
Pae.  32,  626,  140  A.  8.  B.  886.  268. 

Note:  89  A.  8.  B.  273.  7.  Kimball  v.  FSsk,  30  N.  H.  110,  7S 

8.  Note:   89   A.   8.   K.   27L  Am.  Dee.  213. 

4.  Hare  v.  Bbair,  84  Adc  32,  104 

560 


Digitized  by 


Google 


§  22  INSANITY  14  R.  C.  L. 

adjudication  of  insanity.'  So  it  has  been  declared  that  while  the 
fact  of  the  insanity  of  a  nonresident  for  the  protection  of  whose 
property  the  appointment  of  a  guardian  is  sought  must  be  judicially 
determined,  tins  may  be  done  on  the  hearing  of  the  application  for 
the  appointment  of  the  guardian,  and  need  not  be  determined  in 
an  independent  proceeding.*  Even  though  a  prior  adjudication  of 
insanity  be  necessary,  the  mere  neglect  to  record  the  decree  that 
the  person  is  insane  will  not  render  an  appointment  of  a  guardian  for 
him  void.  The  court  may  amend  the  record  by  entering  up  such 
a  decree  from  recitals  of  it  in  other  papers,  upon  proper  notice  to 
the  parties  interested." 

22.  Notice  to  Alleged  Insane  Person. — It  is  generally  held  that  if 
proceedings  are  instituted  for  the  purpose  of  appointing  a  guardian 
or  committee  to  take  charge  of  the  person  or  property  of  an  alleged 
insane  person,  the  latter  must  be  given  proper  notice  of  such  pro- 
ceedings ;  ^*  and  it  has  been  expressly  held  by  some  courts  that  a 
proceeding  to  secure  the  appointment  of  a  guardian  of  the  person 
of  an  alleged  incompetent  is  a  proceeding  in  personam,  and  hence 
personal  service,  as  distinct  from  service  by  publication,  is  essential 
to  give  the  court  jurisdiction.*'  In  the  case  of  a  nonresident  insane 
person,  however,  it  has  been  held  'by  some  authorities  that  notice 
of  an  application  for  the  appointment  of  a  guardian  of  his  estate 
is  not  required,  either  by  statute  or  general  principles  of  law.**  As 
to  the  effect  of  failure  to  notify  the  alleged  insane  person,  where 
such  notice  is  required,  it  has  sometimes  been  held  that  the  appoint- 
ment of  a  guardian  without  notice  to  the  former  is  void,**  such  defect 
being  of  a  jurisdictional  character.**  On  the  other  hand,  there  is 
authority  to  the  effect  that  want  of  notice  of  the  appointment  is 
merely  an  irregularity  which  renders  the  proceedings  voidable  as 

8.  Donaldson  v.  Winningham,  48  Va.  169,  66  S.  E.  228,  25  L.R.A.(N.S.) 
Wash.  374,  93  Pac.  534,  125  A.  S.  E.  596. 

937;  Miller  v.  Steringer,  66  W.  Va.  Note:  10  Ann.  Cas.  216. 

169,  66  S.  E.  228,  25  L.BA.(N.S.)  And  see  supra,  par.  9. 

596.  12.  Eaher  v.  Raher,  150  la.  511, 129 

9.  Wallace  v.  Tinney,  145  la.  478,  N.  W.  494,  Ann.  Cas.  1912D  680  and 
122  N.  W.  936,  139  A.  8.  R.  448  aod  note,  35  L.R.A.(N.S.)  292.  And  aof) 
noi^  flTftri  ftrft  1 1  v    PbocEiSS. 

10.  Kimball  v.  Fisk,  39  N.  H.  110,  13.  Wallace  v.  Tinney,  145  la.  478, 
75  Am.  Dec.  213.  122  N.  W.  936,  139  A.  S.  R.  448  and 

11.  Eslava  v.  Lepretie,  21  Ala.  504,  note. 

56  Am.  Dec.  266;  McOee  v.  Hayes,  14.  Eslava  v.  Lepretre,  21  Ala.  504, 

127  Cal.  336,  59  Pac.  767,  78  A.  S.  56  Am.  Dec  266  and  note;  McGee  v. 

E.  57  and  note;  Kimball  v.  Fisk,  39  Hayes,  127  Cat.  336,  69  Pac.  767,  78 

N.  H.  110,  75  Am.  Deo.  213;  Evans  A.  S.  R.  57;   Evans  v.  Johnson,  39 

V.  Johnson,  39  W.  Va.  299,  19  S.  E.  W.  Va.  299,  19  S.  E.  623,  45  A.  S.  R. 

623,  45  A.  S.  R.  912,  23  L.RA.  737  912,  23  L.RjV.  737  and  note. 

and  note;  Miller  v.  Sterringer,  66  W.  16.  Donaldson   v.   Winning^iam,   48 
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to  parties  injured,  but  not  void.^'  As  to  the  presumption  of  notice 
when  the  record  is  silent,  it  has  been  held  in  some  cases  that  the 
same  will  be  presumed  as  against  collateral  attack;^'  but  there  is 
also  authority  to  the  effect  that  the  appointment  of  a  guardian  of 
an  insane  person  is  a  summary  proceeiding  and,  hence,  in  the  case 
of  a  court  of  limited  jurisdiction,  it  must  appear  that  due  notice' 
has  been  given.**  The  appointment  of  a  guardian  of  an  insane 
person  is  not  inralidated  by  want  of  notice  to  the  alleged  insane 
person  of  the  time  when  the  decree  should  be  entered,  where  there 
is  no  other  irregularity,  the  party  having  had  due  notice  of  the 
proceedings  before  inquisition,  and  having  appeared  and  been  fully 
heard  on  the  application  to  declare  him  insane.*' 

23.  Selection  of  Guardian;  Guardians  de  Son  Tort. — ^If  the  insane 
person  be  a  female,  it  is  generally  deemed  most  proper  to  appoint 
a  female  guardian  to  take  charge  of  her  person.  And  so  in  other 
cases  of  that  class  it  has  been  sometimes  held  that  the  comfort  of 
the  unfortimate  person  would  be  best  promoted  by  having  his  per- 
son placed  under  the  care  of  a  female  guardian,  as  by  appointing 
the  wife  to  be  the  committee  of  her  husband.  So  also,  with  a  view 
to  the  peace  and  comfort  of  the  insane  person,  his  daughter  has 
been  appointed  trustee  of  his  person  with  oUiers  who  were  constituted 
trustees  of  his  estate.**  Corporations  are  authorized  to  act  as  guard- 
ians of  insane  persons  by  statute  in  certain  jurisdictions  and  such 
statutory  provisions  have  been  held  valid.*  A  nonresident  may  be 
appointed  guardiEin  of  the  estate  of  an  incompetent,  if  the  statute 
makes  no  reference  to  residential  qualifications.*  The  doctrine  of 
guardian  de  son  tort  has  been  recognized  in  the  case  of  estates  of 
insane  persons.  On  this  theory,  if  two  or  more  persons  assume  the 
control  or  management  of  the  estate  of  an  insane  person,  and  receive 
its  income  and  profits,  they  make  themselves  trustees  by  construc- 
tion, or  guardians  de  son  tort,  and  as  duch,  a  cotirt  of  equity  has 
jurisdiction  to'  compel  them  to  account.  The  right  to  elect  to  treat 
such  a  person  either  as  a  trustee  or  trespasser  exists  in  favor  of  one 
whose  estate  such  person  has  sought  to  control  and  manage.' 

Wash.  374,  93  Pac.  534,  125  A.  S.  R.  (Mass.)    388,  41   Am.   Dec.  448  and 

937  and  note.  note. 

16.  KimbaU  v.  Fisk,  39  N.  H.  110,  20.  Gibson's  Case,  1  Bland  (Md.) 
75  Am.  Dec.  213  and  note.    As  to  the  138,  17  Am.  Dec.  257. 

effect  of  want  of  notice  of  the  inquisi-  1.  Equitable  Trust  Co.  v.  Garis,  190 

tion,  see  supra,  par.  9.  Pa.  St.  544,  42  Atl.  1022,  70  A.  S.  R. 

17.  Sonles  v.  Robinson,  158  Ind.  97,  644  and  note;  Minnesota  Loan,  etc., 
62  N.  E.  999,  92  A.  S.  R.  301  and  Co.  v.  Beebe,  40  Minn.  7,  41  N.  W. 
note.  232,  2  I1.R.A.  418  and  note. 

18.  Evans  v.  Johnson,  39  W.   Va.  2.  In   re   Sail,  59  Wash.  539,  110 
299,  19  S.  E.  623,  45  A.  S.  R.  912  Pac.  32,  626,  140  A.  S.  R.  885. 
and  note,  23  L.R.A.  737  and  note.  3.  Bailey  v.  Bailey,  67  Vt.  494,  32 

19.  Davison   r.   Johonnot,   7   Mete.  AtL  470,  48  A.  S.  R.  826. 
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24.  Impeadunent  of  Proceedings;  AppeaL — ^Tbe  i^pointment  of 
a  goardian  for  an  insane  person  is  valid  until  the  proceeding  under 
which  it  is  made  is  set  aside,  and  is  not  subject  to  cdlateral  attack,* 
unless  the  proceedings  show  upon  their  face  that  the  court  was  without 
jurisdiction  to  make  the  order  i^pointing  such  guardian.'  Accord- 
ingly, in  an  action  by  the  guardian  of  a  person  of  unsound  mind 
in  the  name  and  for  the  benefit  of  his  ward,  such  ward  cannot  by 
next  friend  ^pear  and  challenge  the  appointment  of  the  guardian, 
when  such  appointment  and  the  letters  of  guardianship  are  prima 
facie  regular.*  After  a  court  of  competent  jurisdiction  has  acquired 
jurisdiction  over  the  estate  of  an  insane  person,  its  judgment  or 
order  directing  a  sale  of  his  real  estate  cannot  be  inquired  into  in 
a  collateral  proceeding.  If  the  lunatic  dies  prior  to  the  entry  of 
such  order,  it  may  be  reversed  in  error  if  the  record  has  been  made 
to  show  that  fact,  but  it  is  not  ipso  facto  void.'  The  right  of  appeal 
in  any  case  being  purdy  statutory,  the  question  of  such  right  in 
proceedings  instituted  to  secure  the  appointment  of  a  guardian  for 
an  alleged  incompetent  person  necessarily  depends  upon  Hie  con- 
struction placed  upon  the  particular  statute  under  which  such  right 
is  claimed.  The  effect  of  most  of  such  statutes  is  to  permit  the 
right  to  be  exercised  by  any  one  who  is  "aggrieved"  by  the  decision 
in  the  given  case.*  A  discussion  of  the  rights  of  particular  persons 
to  appeal  under  such  statutes  will  be  found  elsewhere  in  this  work.* 

25.  Termination  of  Guardianship. — Ordinarily  the  matter  of  the 
removal  of  the  guardian  of  an  insane  person,  as  in  the  case  of  other 
guardians,***  rests  in  the  sound  discretion  of  the  court  appointing 
him,  and  its  order  removing  or  refusing  to  remove  a  guardian  will 
not  be  interfered  with  unless  it  appears  that  it  abused  its  discretion.** 
The  court  is  usually  authorized  to  displace  the  guardian  if  he  removes 
from  the  state,  or  neglects  his  duty,  or  is  guilty  of  any  form  of 

Note:  50  A.  S.  E.  765.  S.  W.  931,  120  A.  S.  R.  17. 

Generally  as  to  guardians  de  son  7.  Taple  v.  Titns,  41  Pa.  St.  196, 

tort,  see  Guabdian  and  Wabd,  vol.  12,  80  Am.  Dec.  604  and  note, 

p.  1112.  8.  Briard  v.  Goodale,  86  Me.  100, 

4.  In  re  Nelson,  148  la.  118,  126  29  AU.  946,  41  A.  S.  R.  526  and  note; 

N.  W.  973,  Ann.  Caa.  1912B  974;  State  Tiemey  v.  Tiemey,  81  Neb.  193,  116 

V,  Lawrence,  86  Minn.  310,  90  N.  W.  N.  W.  764,  15  L.R.A.(N.S.)  436  and 

769,  58  L.R.A.  931;  Kimball  v.  Fisk,  note;  In  re  Carpenter,  140  Wis.  572, 

38  N.  H.  110,  75  Am.  Dec.  213;  Sims  123  N.  W.  144,  25  L.R.A.(N.S.)  155 

V.  Sims,  121  N.  C.  297,  28  S.  E.  407,  and  note. 

61  A.  S.  R.  665  and  note,  40  L.R.A.  9.  See  Appeal  and  Erbob,  voL  2, 

737.  p.  55  et  seq. 

6.  McGee  v.  Hayes,  127  CaL  336,  10.  See    generally.    Guardian    and 

69  Pac  767,  78  A.  S.  R.  57;  Wallace  Wabd,  vol.  12,  p.  1117  et  seq. 

V.  Tinney,  145  la.  478, 122  N.  W.  936,  11.  In  re  Nelson,  148  la.  118,  126 

139  A.  S.  R.  448  and  note.  N.  W.  973,  Ann.  Caa.  1912B  974  and 

6.  Haie  ▼.  Shaw,  84  Aik.  32,  104  note. 
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injurious  or  improper  conduct,"  but  even  though  by  statute  noncom- 
pliance with  certain  prescribed  duties,  as,  for  instance,  thd  duty  to 
report  at  certain  intervals,  is  made  a  ground  for  removal,  it  is  usually 
held  that  such  provision  is  not  mandatory  and  that  the  court  may, 
in  its  discretion,  receive  a  report  not  filed  in  due  time,  and  may 
refuse  to  remove  the  guardian.**  Where,  however,  there  has  clearly 
been  an  abxise  of  discretion  in  the  matter  of  removing  or  refusing 
to  remove  a  guardian  an  appellate  court  will  correct  the  abuse.** 
Due  notice  of  proceedings  to  remove  the  guardian  must  be  given 
to  him,  and  an  order  removing  him  without  such  notice  is  void,*' 
and  it  has  been  held  that  there  is  no  jurisdiction  to  appoint  a  new 
guardian  before  the  removal  of  the  old  one,  under  statutes  authoriz- 
ing the  court  to  appoint,  suspend,  and  remove  guardians,  and  author- 
izing removal  when  the  guardian  shall  move  out  of  the  state,  become 
incapable  of  discharging  his  duties,  or  evidently  unsuited  therefor, 
or  when  he  fails  to  make  proper  settlement  of  his  accounts.**  The 
death  of  the  insane  person  effectually  dissolves  the  relation  of  guard- 
ian and  ward,  and  leaves  the  guardian  a  mere  custodian  of  the 
property.  80  also  it  has  been  held  that  the  relation  terminates 
when  the  ward  ceases  to  be  incompetent.*'  It  would  seem  that  the 
guardian  of  an  insane  person  cannot  resign  unless  permitted  to  do 
so  by  statute,  but  this  privilege  is  expressly  given  to  him  in  certain 
jurisdictions.**  An  appeal  from  an  order  of  commitment  entered 
in  lunacy  proceedings  does  not  oust  or  suspend  the  guardian  of  the 
insane  person  from  his  functions,  nor  relieve  him  of  the  duty  to 
guard  the  insane  person's  property.** 

Rights,  Power*  and  Liabilitiet 

26.  Costody  and  Control  of  Person. — ^The  guardian  of  an  insane 
person  has  the  right  to  change  the  domicil  and  to  fix  the  locality 
of  the  person  of  the  ward,*"  but  while  there  can  be  no  doubt  of  the 
right  of  the  guardian  temporarily  to  remove  his  ward  from  one  state 
to  another,  or  even  to  change  the  ward'«  place  of  residence  frtnn 

12.  Gibson's  Caae.  1  Bland   (Md.)  A.  8.  R.  665  and  note. 

138,  17  Am.  Dec.  257.                  .  18.  Evans  v.  Johnson,  39  W.  Va. 

18.  In  re  Nelson,  148  la.  118,  126  299,  19  S.  B.  623,  45  A.  S.  R.  912 

N.  W.  973,  Ann.  Cas.  1912B  974.  and  note,  23  L.E.A.  737. 

14.  Note:  Ann.  Cas.  1912B  977.  19.  Equitable  Trust   Co.  v.   Oaris, 

16.  Sims  V.  Sims,  121  N.  C.  297,  28  190  Pa.  St.  644,  ^  AtL  1022,  70  A. 

S.  E.  407,  61  A.  S.  B.  666,  40  iJlA.  8.  R.  644. 

737.  20.  See  DomoiL,  toL  9,  p.  550  et 

16.  Andenon  v.  Anderson,  161  Ky.  seq.    Generally  aa  to  the  t>ower  of  a 
18,  170  8.  W.  213,  L.BA.1916C  681.  guardian  over  the  person  of  his  ward, 

17.  Kellogg  ▼.  Cochran,  87  CaL  192,  see  ChTABDiAN  ahd  Wabd,  vol.  12,  p. 
25  Pae.  677,  12  LJI.A.  104;  Berkin  v.  1119  et  seq. 

llaidi,  18  Mont  152,  44  Pae.  628,  56 
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one  state  to  another,  such  change  or  removal  must  always  be  in  good 
faith,  and  with  a  view  to  the  benefit  of  the  ward,  and  the  right  is 
always  subject  to  the  power  of  a  court  of  chancery  to  forbid  and 
restrain  an  improper  removal  or  injudicious  change.*  In  England  it 
is  the  rule  that  an  insane  person  must  not  be  removed  from  the  juris- 
diction unless  express  permission  be  obtained,  such  permission  being 
granted  only  after  due  consideration  as  to  what  would  be  for  the 
highest  welfare  of  the  incompetent;  and  a  removal  without  permis- 
sion has  been  held  to  be  contempt  of  comrt.  In  the  United  States, 
however,  while  the  power  is  generally  exercised  only  upon  applica- 
tion to  the  court,  a  removal  from  state  to  state  without  express  per- 
mission is  not  usually  regarded  as  in  the  nature  of  contempt  of  court, 
althou^  a  few  decisions  follow  the  English  rule  with  all  its  strict^ 
ness.*  The  guardian  of  an  insane  person  may,  where  such  person 
has  not  assumed  to  exercise' intelligent  and  legal  volition  as  to  his 
custody,  maintain  an  action  for  false  imprisonment  against  one  who 
unlawfully  takes  and  removes  his  ward  from  his  custody,  or  that  of 
those  with  whom  he  has  temporarily  placed  him.*  And  it  has  been 
held  that  the  wife  of  an  insane  person,  as  natural  guardian,  may 
enter  the  dwelling  of  the  father  of  the  insane  person,  where  the 
husband  and  wife  had  an  exclusive  temporary  apartment,  and  remove 
the  husband,  in  spite  of  the  father's  opposition.* 

27.  Management  and  Control  of  Property. — ^After  a  guardian  oi 
committee  of  an  insane  person's  estate  has  been  duly  appointed 
and  qualified  he  occupies,  generally  speaking,  the  same  position  as 
the  insane  person  in  regard  to  his  personal  estate  and  property.  He 
has  the  same  control  and  possession  thereof,  and  in  all  ordinary 
matters  the  right  to  deal  therewith  as  the  insane  person  enjoyed 
before  he  was  found  to  be  of  unsoimd  mind,  and  he  is  the  repre- 
sentative of  his  ward  in  all  matters  connected  with  the  estate  of  the 
latter,'  and  by  virtue  of  his  right  of  possession  he  may  sue  in  his 
own  name  to  recover  the  property  of  his  ward,  or  damages  for  its 
wrongful  conversion.'  But  the  guardian  of  an  insanto  person  has, 
according  to  the  generally  accepted  view,  no  power  to  make  a  con- 
tract binding  upon  the  ward  or  his  estate,  however  beneficial  to 
the  ward  the  contract  may  be.    Such  contracts  made  by  him  are 

1.  State  V.  Laurence,  86  Minn.  310,  Am.  Dee.  465;  Yiets  v.  Union  Nat. 
90  N.  W.  769,  58  L.R.A.  931  and  note.   Bank,  101  N.  Y.  563,  5  N.  E.  457, 

Note:  89  A.  S.  R.  278.  54  Am.  Rep.  743;  Anderson  v.  Ander- 

2.  Note:  58  L.R.A.  941.  son,  42  Vt.  350, 1  Am.  Rep.  334.    Oen- 

3.  Barker  v.  Washburn,  200  N.  Y.  erally  as  to  the  power  of  a  guardian 
280,  93  N.  E.  958,  140  A.  S.  R.  640,  over  the  proper^  of  his  ward,  see 
34  L.R,A.(N.S.)   159  and  note.  Goabdian  and  Ward,  voL  12,  p.  1122 

4.  Robinson  v.  Frost,  64  Yt.  105,  41  et  seq. 

Am.  Rep.  835.  6.  Field  v.  Lucas,  21  Ga.  447,  68 

6.  Field  v.  Lucas,  21  Oa.  447,  68  Am.  Dee.  465. 
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deemed  to  impose  s  peisonal  liability  upon  himself,  and  his  protec- 
tion from  loes  lies  in  his  right  to  charge  tiie  expenditures  to  the  ward's 
estate  in  his  accomit."  As  to  the  investment  of  the  funds  of  the  insane 
person,  it  has  been  held  that  the  guardian  can  only  protect  himself 
from  risk  when  he  invests  the  same  in  real  or  governmental  securities, 
or  in  pursuance  of  an  order  of  court,  and  a  guardian  who  invests  the 
funds  intrusted  to  him  in  bonds  of  a  private  corporation  without 
receiving  the  sanction  of  the  court,  as  provided  by  statute,  must  bear 
the  loss  caused  by  the  insolvency  of  the  corporation.^  The  guardian 
cannot  exceed  the  annual  income  of  the  ward's  estate,  in  expenditures 
for  and  on  account  of  his  ward,  without  the  permission  of  the  court.* 
Generally  a  guardian  or  committee  is  considered  as  having  a  superior 
interest  in  the  welfare  of  the  person  whom  he  represents  and  in  the 
economical  administration  of  his  estate,  and  for  this  reason,  when  a 
person  because  of  his  disability  is  not  entitled  to  exercise  the  duties 
of  an  administrator,  but  would  be  otherwise  competent,  it  is  gener- 
ally held,  even  in  the  absence  of  a  statute  to  that  effect,  that  his  guard- 
ian or  committee  should  represent  him.^**  Accordingly  it  has  been 
held  that  the  committee  of  an  insane  person,  sole  distributee  of  a 
decedent's  estate,  is  entitled  to  administer  upon  the  estate  in  right 
of  his  ward  in  preference  to  a  relative  of  the  deceased  who  is  not  a 
distributee,  under  a  statute  providing  that,  after  a  surviving  husband 
or  wife,  administration  shall  be  granted  to  such  others  as  are  next 
entitled  to  distribution.**  As  to  the  exercise  of  a  power  given  to 
an  insane  person,  it  has  been  held  that  where  an  estate  is  devised 
to  one  for  life  and  power  given  him  to  sell  it,  in  case  he  becomes 
insane  the  power  may  be  exercised  by  his  guardian  with  the  author- 
ity of  the  court  imder  a  statute  authorizing  the  court  to  permit  such 
guardian  to  mortgage  any  real  estate  of  his  ward,  and  a  statutory 
provision  that  when  property  rights  or  benefits  depend  upon  the  elec- 
tion or  act  of  a  person  incompetent  by  reason  of  insanity  to  exercise 
or  perform  the  same,  his  guardian  may  make  such  election  or  per- 
form such  act.**  According  to  the  weight  of  authority  the  right  of 
an  insane  widow  to  elect  against  the  will  of  her  deceased  husband 

7.  Pearl  v.  McDoweU,  3  J.  J.  Marsh.  9.  Patton  v.  Thompson,  55  N.  C.  411, 
(Ky.)  658,  20  Am.  Dec.  199;  -Andms  67  Am.  Dec.  222  and  note.  And  see 
V.  Blazzard,  23  Utah  233,  63  Pac.  888,  infra,  par.  31,  35. 

54  LJI.A.  354;  Reams  v.  Taylor,  31  10.  Note:  LJI.AJOISC  581.    Oener- 

Utah  288,  87  Pac.  1089,  120  A.  8.  R.  ally  as  to  the  priorities  in  right  of 

930  and  note,  11  Ann.  Cas.  61  and  administration,    see    Exscdtobs    and 

note,  8  L.RA..(N.8.)    436  and  note.  Administrators,  voL  11,  p.  34  et  seq. 

Generally  as  to  the  power  of  a  guard-  11.  Anderson  v.  Anderson,  161  Ky. 

iao  to  bind  the  ward  or  his  estate  18,  170  S.  W.  213,  L.R.A.1915C  681 

by  eontraet,  see  Guardiak  and  Wabd,  and  note. 

voL  12,  p.  1128  et  seq.  12.  Kent  v.  Morrison,  153  Mass.  137, 

8.  Com.  v.  MeConnell,  226  Pa.  St.  26  N.  E.  427,  26  A.  S.  B.  616,  10 
2M,  76  AtL  367,  44  L.RJl.(N.S.)  8^.  L.R.A.  766. 
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is  purely  personal,  and,  although  the  right  of  election  may  be  made 
by  direction  of  courts  having  jurisdiction  of  the  insane  ward,  sudi 
election  cannot  be  made  by  the  guardian  or  commission  unless  so 
directed,  or  unless  authority  so  to  elect  has  been  given  by  express 
statutory  enactment.** 

28.  Sale,  Lease,  Mortgage  or  Partition. — ^The  power  of  the  com- 
mittee or  guardian  to  deal  with  the  estate  of  an  insane  person  was 
restricted  at  common  law  to  the  preservation  of  the  estate  and  the 
application  of  the  rents  and  income  to  his  proper  support  and  mainte- 
nance,** to  the  exclusion  even  of  creditors,  if  necessary,*'  and  even 
at  the  present  time  it  is  generally  held  that  a  guardian  cannot  sell 
the  real  estate  of  his  ward  except  under  the  authority  of  an  order 
of  court,**  nor  has  he  autiiority  to  ratify  conveyances  of  his  ward 
directly  or  indirectly.*'  At  common  law,  the  guardian  of  an  insane 
person  had  no  power  to  lease  the  latter's  real  estate,  except  by  direc- 
tion of  the  court,  and  a  statute  forbidding  the  leasing  of  property 
of  an  insane  person  for  more  than  five  years  has  been  construed  as 
prohibiting  absolutely  leases  for  a  longer  period  than  five  years,  even 
by  order  of  court,  rather  than  as  empowering  the  guardian  to  make 
such  a  lease  within  that  period  independently  of  authority  from  the 
court.**  Where,  however,  as  is  the  case  in  some  states,  the  guardian 
has  power  to  lease  the  ward's  lands,  provided  the  lease  does  not  bind 
the  insane  person  after  his  restoration,  it  has  been  decided  that  a 
lease  from  year  to  year  does  not  violate  this  restriction.  Furthermore, 
the  possession  of  an  insane  person's  estate  has  been  held,  of  itself, 
sufficient  to  render  his  guardian  liable  to  account  for  the  rents  and 
profits;  and  such  guardian  has  been  held  chargeable  with  any  loss 
occasioned  to  the  estate  by  the  insolvency  of  the  person  to  whom 
he  leased  it,  without  taking  security  for  the  payment  of  the  rent, 
unless  the  lessee  was  in  good  credit  at  the  time  of  the  contract.** 

13.  Haidy  v.  Richards,  98  Miss.  625,  54  L.R.A.   354.     And  see   Gcabdiak 

51  So.  76,  35  L.R.A.(N.S.)  1210  and  and  Wakd,  vol.  12,  p.  1126  et  seq.    As 

note;  In  le  Connor,  254  Mo.  65,,  162  to  sale  or  mortgage  of  the  ward's  real- 

S.  W.  252,  49  LJl.A.(N.S.)  1108  and  ty  under  order  of  court,  see  infra,  par. 

note;  Wright  v.  West,  2  Lea  (Tenn.)  35  gj  ggq 

78,  31  Am.  Rep.  586.    And  see  Dower,  17  King  v.  Sipley,  166  Midi.  258, 

VOL  9,  p.  604  et  s^.  jg^  jj   -^   573^  j^^  f,       ^g^^  ^q^ 

97  AH^  2S  1  ^^v''J^  ^v'h^'  and  note,  34  KR.A.(N.S.)  1058. 

v.  Thompson,  55  N.  C.  411,  67  Am.  lo  xr  1?  lai;  -i  r  R  a    970 

Dec  222  and  note.  ,« *  ^' •^'  •,,       '^iv     «  •.      ^ 

Note:  89  A.  S.  R.  267.  !*•  D«  Treville  v.  EUis,  Bailey  Eq. 

15.  Hamilton  v.  Traber,  78  Md.  26,  (S.  C.)  35,  21  Am.  Dec.  518.  See 
27  AtL  229,  44  A.  S.  K  258.  also  Reams  v.  Taylor,  31  Utah  288, 

16.  King  V.  Sipley,  166  Mich.  258,  87  Pac  1089,  120  A.  S.  R.  930  and 
131  N.  W.  572,  Ann.  Cas.  1912D  702,  note,  11  Ann.  Cas.  51,  8  L.R.A.(N.S.) 
34  LJt.A.(N.S.)  1058;  Andrus  v.  436  and  note,  wherein  the  estate  of 
Blazzard,  23  Utah  233,  63  Pac.  888,  the  insane  parson  was  hdd  not  liabl* 
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Under  the  statutes  of  a  number  of  the  states  the  guardian  may  mort- 
gage the  real  estate  of  his  ward,  upon  obtaining  an  order  of  court 
therefor,  where  the  income  of  the  estate  is  insiifficient  for  the  com- 
fortable and  suitable  maintenance  and  support  of  the  ward  and  his 
family,^'  and  it  has  also  been  held  that  under  a  statute  giving  the 
guarcUan  of  cm  insane  person  authority  to  make  any  election  or 
waiver,  and  do  any  other  act  which  his  ward  might  have  done  but 
for  his  insanity  he  may  exercise  a  power  to  mortgage  conferred  by 
a  will  on  such  ward.^  If  the  guardian  of  an  insane  person  executes 
a  mortgage  under  a  decree  of  court,  he  has  the  same  right  to  apply 
to  it  for  instructions,  if  they  are  necessary  to  the  execution  of  his 
trust,  as  is  accorded  to  trustees.*  Partition  of  lands  of  insane  per- 
sons may  be  made  by  their  guardians,  so  long  as  no  unfair  advan- 
tage is  taken  and  the  partition  is  equsJ.' 

29.  Accounting  and  Settlement. — The  general  principles  relating 
to  the  necessity,  manner  and  effect  of  an  accounting  and  settlement 
in  other  cases  of  guardianship  apply  to  guardians  of  insane  persons/ 
The  guardian  of  an  insane  person  is  bound  to  account  for  the  value 
of  services  rendered  by  his  ward  to  him,  unless  the  service  is  required 
only  for  the  proper  discipline  and  health  of  the  ward."  The  guardian 
of  an  insane  person  is  not  chargeable  as  trustee,  at  the  suit  of  cred- 
itors of  the  ward,  until  there  has  been  an  accounting  and  a  balance 
found  in  the  guardian's  hands.  Nor  can  an  action  be  maintained 
by  a  guardian  against  his  ward  until  his  accounts  are  adjusted  in 
the  proper  court.*  The  statutes  of  some  states  expressly  provide 
for  the  expenses  and  compensation  of  the  guardian,  and  for  the  allow- 
ance of  such  items  in  his  account,'  but  a  claim  for  unliquidated  dam- 
ages as  for  assault  and  battery,  or  action  on  the  case  for  negligence, 
by  a  guardian  against  his  ward,  cannot  be  made  part  of  his  account. 
It  is  not  a  matter  arising  from  the  trust,  but  is  a  question  for  a 
court  of  common  law  to  be  tried  at  its  bar  and  under  its  rul^.* 
While  settlements  by  guardians  of  insane  persons,  when  confirmed, 
have  the  effect  of  judgments,  which,  if  erroneous,  may  be  corrected 

upon  a  promise  by  the  goaxdian   to  ian  and  Ward,  vol.  12,  p.  1126  et  seq. 

repair  the  leased  premiseB.  3.  Hunt  v.  Rabitoay,  125  Mich.  137, 

20.  Kent  v.  Morrison,  153  Mass.  137,  84  N.  W.  59,  84  A.  S.  R.  563  and 

26  N.  E,  427,  25  A.  S.  R.  616,  10  note.    And  see  Partition. 

L.R.A.  756;  Andma  v.  Blazzard,  23  4.  See  Quaboun  and  Ward,  vol.  12, 

Utah  233,  63  Pac.  888,  54  L.R.A.  354.  p.  1150  et  seq. 

1.  Kent  V.  Morrison,  153  Mass.  137,  5.  Ashley  v.  Hohnan,  25  S.  C.  394, 
26  N.  E.  427,  25  A.  S.  B.  616,  10  1  S.  E.  13,  60  Am.  Rep.  512. 
LJI.A.  756.  «.  Davia  v.  Drew,  6  N.  H.  399,  25 

2.  Montgomery    v.    Perryman,    147  Am.  Dec.  467, 

Ala.  207,  41  So.  848,  119  A.  S.  R.       7.  Andrus  v.  Blazsard,  28  Utah  233, 
61   and   note.      Generally    as   to   the   68  Pac.  888,  64  L.R.A.  354. 
power  of  guardians  to  lease  or  mort-       S.  Brown  v.  Howe,  9  Qray  (Mass.) 
gage  the  ward's  property,  see  Guard-  84,  69  Am.  D«0.  276. 
R.  C.  L.  XrV.— 37.  677 
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on  appeal,  courts  of  equity  may  interfere  to  correct  fraud  thereon, 
or  relieve  against  accident,  or  upon  some  other  ground  of  acknow- 
ledged equity  jurifidiction,  to  prevent  immediate  mischief.* 

V.  Insanity  as  Affbctinq  Property  Rights  and  IjIabii.itibs 

In  Oeneral 

30.  Acquisition  of  Property  by  Insane  Persop. — ^It  is  the  gener» 
ally  accepted  view  that  power  to  accept  a  conveyance  of  land  is  not 
denied  to  an  insane  person  merely  because  of  his  insanity.  For 
example,  it  has  been  held  that  the  unconditional  delivery  of  a  deed 
to  a  third  person  for  the  use  of  an  insane  grantee  not  under  guard- 
ianship, followed  by  circumstances  indicative  of  acceptance  by  the 
grantee,  is  a  valid  delivery.  The  general  rule  that  a  good  convey- 
ance may  be  made  to  an  insane  person  of  course  may  not  apply  to 
an  instrument  which  goes  further  and  assumes  to  impose  a  burden, 
liability  or  obligation  on  the  grantee.*"  In  accordance  with  the 
general  rule  that  title  by  adverse  possession  may  be  acquired  by  a 
person  under  disability,  such  as  an  infant  or  married  woman,**  the 
right  of  an  insane  person  thus  to  acquire  title  has  been  upheld  by 
the  courts  in  the  few  instances  in  which  the  question  has  arisen.** 

31.  Liability  of  Estate  for  Support  of  Insane  Person  and  Family. — 
It  is  well  settled  that  an  insane  person  and  his  family  are  entitled 
to  support  and  maintenance  from  the  estate  of  such  insane  person,** 
even  to  the  exclusion  of  the  rights  of  creditors,  where  the  income 
of  the  estate  is  not  sufficient  to  satisfy  all  demands.**  So  the  estate 
is  liable  for  expenses  incurred  in  furnishing  medical  aid  for  the 
insane  person  or  his  family.*'  It  is  the  duty  of  a  court  in  admin- 
istering the  estate  of  an  insane  person  to  keep  expenses  within  reason- 
able bounds,  to  sacrifice  the  principal  of  the  estate  only  when  all 
the  circumstances  of  the  case  make  it  necessary,  and  to  see  to  it  that 
the  future  comfort  of  the  insane  person  shall  be  made  as  secure  as 
possible.    Before  ordering  disbursements  from  the  estate  upon  peti- 

9.  Nelson  v.  Cowling,  77  Ark.  351,  favor  of  an  insane  person,  though  the 
91  S.  W.  773,  113  A.  S.  R.  155  and  proposition  stated  in  the  text  was  not 
note.  decided  adjudged,  nor  did  it  appear 

10.  Campbell  v.  Kuhn,  45  Mich.  613,  when  the  person  became  insane. 

8  N.  W.  523,  40  Am.  Rep.  479.  18.  Pearl    v.    McDowell,    3    J.    J. 

11.  See  AovsBSB  Possession,  voL  1,  Marsh.  (Ky.)  658,  20  Am.  Dec.  199; 
p.  757.  McNairy  County  v.  McCoin,  101  Tenn. 

12.  Cathcart  v.  Matthews,  91  S.  C.   74,  45  S.  W.  1070,  41  L.R.A.  862. 
464,  74  S.  E.  985,  Ann.  Gas.  1914A       14.  Patton  v.  Thompson,  55  N.  C. 
36  and  note.     See  also  Freeman   v.  411,  67  Am.  Dec  222. 

Funk,  86  Kan.  473,  117  Pao.  1024,  16.  Pearl  v.  McDowell,  3  J.  J. 
46  L.R.A.(N.S.)  487,  in  which  title  Marsh.  (Ky.)  658,  20  Am.  Dee.  199. 
by  adverse  possessitm  was  adjudged  in 
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tion  of  the  guardian,  notice  should  be  given  to'  the  next  of  kin,  or 
parties  standing  in  close  relation  to  the  insane  person.**  The  liabil- 
ity of  the  estate  of  an  insane  person  for  his  support  while  committed 
to  an  asylum  or  hospital  has  already  been  treated  elsewhere  in  this 
article.*' 

32.  Liability  for  Debts  and  Taxes. — The  proper  course  to  pursue 
where  one  has  a  claim  against  the  estate  of  an  insane  person  is  to 
apply  to  the  court  having  jurisdiction  for  the  payment  thereof,** 
and  it  has  been  held  that  the  court  must  reserve  a  sufficient  mainte- 
nance for  the  insane  person  before  making  an  order  for  the  pay- 
ment of  debts  or  allowing  to  the  committee  or  guardian  sums  already 
applied  by  him  to  that  purpose."  In  some  jurisdictions  it  is  by 
statute  made  the  duty  of  the  guardian  to  pay  all  just  debts  of  the 
ward  out  of  his  personal  estate  and  the  income  of  his  real  estate, 
if  sufficient,  and  if  not,  then  out  of  his  real  estate.*"  Insanity  does 
not  relieve  a  property  owner  from  the  duty  of  paying  taxes  thereon.* 

33.  Allowance  from  Estate  for  Other  Than  Legal  Obligations.— 
A  court  of  equity  has  power  out  of  the  surplus  income  of  the  estate 
of  an  insane  person  to  provide  for  the  support  of  persons  whom  the 
insane  jJferson  is  not  under  legal  obligation  to  support,  where  it  spe- 
cifically appears  that  the  insane  person  himself  would  have  provided 
for  such  support  had  he  been  sane.  The  court  in  making  such 
allowances  acts  for  the  insane  person  as  it  supposes  he  himself  would 
have  acted  if  he'had  been  of  sound  mind,  and  the  amount  and  pro- 
portion of  allowances  thus  made  rest  entirely  within  the  discretion 
of  the  court.*  The  power  of  the  court  to  make  allowances  out  of 
the  estate  of  an  insane  person  for  the  purpose  of  carrying  out  the 
presumed  wishes  of  such  person  extends  to  the  case  of  donations  for 
charitable  and  religious  purposes,  but  it  has  been  held  that  the  com- 
mittee or  guardian  will  not  be  allowed  personally  to  expend  any  part 
of  the  estate  for  general  charity  or  objects  of  benevolence  or  piety 
for  which  the  insane  person  himself  had  not  been  in  the  habit  of 
contributing  specifically  tmd  regularly  while  sane.' 

34.  Execution  against  Property  of  Insane  Person. — According  to 
the  weight  of  authority,  a  judgment  against  an  insane  person  may 
be  enforced  by  a  levy  of  execution  on  his  property,*  but  there  are 

16.  Equitable  Trust  Co.  v.  Oaris,  1.  De  Hatre  v.  Edmonds,  200  Mo. 
190  Pa.  St.  544,  42  AtL  1022,  70  A.  246,  98  S.  W.  744,  10  L.R.A.(N.S.) 
S.  R.  644.  86.    See  generally,  Taxation. 

17.  See  supra,  par,  18.  2.  Potter  v.  Berry,  53  N.  J.  Eq.  151, 

18.  L'Amoureus,  v.  Crosby,  2  Paige  32  Atl.  259,  51  A.  S.  B.  626  and  note, 
(N.  T.)  422,  22  Am.  Dec.  655.  34  L.R.A.  297  and  note. 

19.  Patton  V.  Thompson,  56  N.  C.  3.  Note:  34  URA.  300. 

411,  67  Am.  Dec.  222.  4.  Gressly  v.  Hamilton  County,  136 

20.  Andrus  v.  Blazzard,  23  Utah  233,  la.  722,  114  N.  W.  191,  15  Ann.  Gas. 
63  Pac.  888,  54  L.R.A.  364.  354  and  note;  Allison  v.   Taylor,  6 
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decisions  which  deny  che  right  to  levy  execution  on  the  property 
of  an  insane  person,  on  the  ground  that  such  property  is  already 
in  the  custody  of  the  law,  and  should  be  proceeded  against,  not  by 
a  levy  of  execution,  but  through  an  order  of  court  directing  pay- 
ment of  the  claim  in  question.' 

Sale  of  Realty  wn,der  Statute  or  by  Order  of  Cowrt 

35.  In  General. — ^Though,  as  has  been  seen,  the  guardian  or  com- 
mittee of  an  insane  person  has  no  authority,  merely  by  virtue  of 
his  appointment,  to  sell  the  real  estate  of  his  ward,*  yet  it  is  now  the 
well  settled  general  rule  that  courts  having  jurisdiction  over  the 
estates  of  insane  persons  have  the  power  either  by  virtue  of  their 
general  jurisdiction  or  under  express  statutory  provisions  to  author- 
ize the  sale  of  the  realty  belonging  to  an  insane  person,  if  neces- 
sary, or  if  the  welfare  of  such  person  will  thereby  be  promoted.' 
Moreover,  statutes  authorizing  the  guardian  of  an  insane  person  to 
sell  the  property  of  his  ward  have  been  upheld  as  constitutional.* 

36.  Procedure  to  Procure  Order  of  Sale;  Notice. — ^The  judicial 
authorization  for  the  sale  of  an  insane  person's  realty  must  be  pro- 
cured in  the  jurisdiction  wherein  the  land  is  located.*  As  to  the 
proper  parties  to  procure  such  sale,  it  has  been  held  that  the  court 
has  no  jurisdiction  at  the  instance  of  the  relatives  of  an  insane 
person  to  decree  a  sale  of  the  latter's  property,  and  that  such  sale 
can  be  authorized  only  when  applied  for  by  a  regularly  constituted 
guardian.**  Under  the  statutes  of  some  states  notice  must  be  given 
to  the  insane  person  even  where  the  application  for  the  sale  is  made 
by  the  guardian ;  **  but  in  the  absence  of  such  provision  it  has  been 

Dana  (Ky.)  87,  32  Am.  Dec.  68  and  147;  Yaple  v.  Titus,  41  Pa.  St.  195, 

note;  Thacker  v.  Dinsmore,  5  Mass.  80  Am.  Dec.  604;  Patchin  v.  Seward 

299,  4  Am.  Dec.  61;  Pollock  v.  Horn,  Coal  Co.,  226  Pa.  St.  159,  75  Atl.  250, 

13  Wash.  626,  43  Pac.  885,  52  A.  S.  134  A.  S.  R.  1013  and  note;  Andrus  v. 

R.  66.  Blazzard,  23  Utah  233,  63  Pac.  888,  54 

6.  Notes:  39  L.R.A.  778;  35  L.R-A.  L.R.A.  354. 

(N.S.)  1093;  15  Ann.  Cas.  356.    And  Note:  70  A.  S.  R.  649. 

see  Levy  and  Seizttre.  And  see  Guardian  and  Wabd,  vol. 

6.  See  supra,  par.  28.  12,  p.  1137  et  seq. 

7.  Dodge  V.  Cole,  97  HI.  338,  37  8.  Davison  v.  Johonnot,  7  Mete. 
Am.  Rep.  Ill;  McCIain  v.  McClain,  (Mass.)  388,  41  Am.  Dec  448  and 
151  Ky.  356,  151  S.  W.  926,  152  Ky.  note. 

206,  153  S.  W.  234,  Ann.  Cas.  1915A       Note:  16  L.R.A.  254. 

155  and  note;  Campbell's  Case,  2  Bland       And  see  Guabdiak  and  Waxd,  voL 

(Md.)  209,  20  Am.  Dec.  360;  Hamilton   12,  p.  1137  et  seq. 

V.  Traber,  78  Md.  26,  27  Atl.  229,  44       9.  HotchMss  v.  Middlekaof,  96  Va. 

A.  S.  R.  58;  King  v.  Sipley,  166  Mich.   649,  32  S.  E.  36,  43  L.RA.  806. 

258,  131  N.  W.  572,  Ann.  Cas.  1912D       10.  Hamilton  v.  Traber,  78  Md.  26, 

702,  34  L.R.A.(N.S.)  1058;  Hunter  v.  27  Atl.  229,  44  A.  S.  R.  258. 

Buchanan,  87  Neb.  277, 127  N.  W.  166,       11.  Note:    Ann.   Caa.   1912A   1078. 

Ann.  Cas.  1912 A  1072, 29  LJl.A.(N.S.) 
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held  that  a  sale  of  real  estate  by  a  guardian  of  an  insane  •  ward, 
under  license,  for  the  purpose  of  paying  debts  due  from  the  ward, 
is  a  proceeding  in  rem,  and  not  adverse  to  the  interests  of  the  ward, 
and  that  no  notice  of  such  sale  need  be  given  to  the  insane  ward.** 
In  the  absence  of  statute,  a  guardian  applying  to  the  court  for  author- 
ity to  sell  an  insane  person's  property  need  not  give  notice  of  the 
application  to  the  insane  person's  prospective  heirs,  but  in  some 
states,  notice  to  persons  other  than  the  insane  person  is  expressly 
required  by  statute.**  And  where  notice  is  required  to  be  given  to 
the  next  of  kin,  it  has  been  decided  that  notice  should  be  given  from 
the  court  which  authorizes  a  sale  and  also  from  the  court  to  which 
the  guardian  is  authorized  to  apply  for  an  order  of  sale,  where  the 
land  lies  in  different  counties.**  It  is  the  general  rule  that  irregu- 
larities in  the  sale  of  an  insane  person's  land  by  order  of  court  should 
be  corrected  in  the  case  in  which  they  occurred,  and  cannot  be  con- 
sidered in  a  collateral  proceeding,*''  and  it  has  accordingly  been  held 
that  as  against  the  insane  person,  the  authority  to  sell  is  not  rendered 
invalid  because  of  insufficient  publication  of  the  notice  required  by 
statute  for  the  protection  of  other  persons  interested  in  the  estate.** 
And  the  validity  of  a  sale  of  land,  made  under  order  of  court,  by 
a  guardian  appointed  under  an  inquisition  of  lunacy,  cannot  be 
attacked  in  a  collateral  proceeding  on  the  ground  of  the  want  of 
notice  to  the  alleged  insane  person  of  the  taking  of  the  inquisition.*^ 
37.  Nature  of  Proceeds  of  Sale. — ^It  is  the  general  rule  that  where 
the  real  estate  of  a  lunatic  is  sold  by  his  committee  or  guardian  under 
statute  or  by  order  of  court  the  proceeds  of  the  sale  remain  realty 
for  the  purpose  of  distribution  on  the  death  of  the  insane  person. 
Having  been  sold  without  the  owner's  assent,  the  character  of  his 
property  must  remain  unchanged  until  the  disability  has  been  re- 
moved.** Certain  exceptions  to  this  general  rule  are,  however,  recog- 
nized, based  upon  the  assent  of  the  insane  person  after  restoration 
to  sanity  or  in  a  lucid  interval  to  the  change  in  the  character  of 
the  property.** 

12.  Dodge  V.  Cole,.  97  ID.  338,  37       16.  Note:  Ann.  Cas.  1912A  1079. 
Am.  Rep.  Ill;  Hunter  v.  Buchanan,       17.  Dntcher  v.  Hill,  29  Mo.  271,  77 
87  Neb.  277,  127  N.  W.  166,  Ann.   Am.  Dec.  572. 

Cas.  1912A  1072  and  note,  29  h£.J^.       18.  McClain   v.   MeCIain,   151   Ey. 

(N.S.)  147  and  note.  356,  151  S.  W.  926,  152  Ky.  206,  153 

13.  Note:   Ann.   Cas.   1912A   1079.  S.  W.  234,  Ann.  Cas.  1915A  155  and 

14.  Patchin  v.  Seward  Coal  Co.,  226  note;  Lloyd  v.  Hart,  2  Pa.  St.  473,  46 
Pa.  St.  159,  76  AtL  250,  134  A.  S.  Am.  Dee.  612  and  note. 

R.  1013  and  note.  19.  Note:  Ann.  Cas.  1915A  160, 161. 

16.  Patchin  v.  Seward  Coal  Co.,  226  And  see  Convkbsiok  and  Rkoonvbb- 

Pa.  St.  159,  75  Atl.  250,  134  A.  S.  siow,  vol.  6,  p.  1085  et  seq. 
R.  1013  and  note.    And  see  generally, 

JODGMEKTS. 
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VI.  Contracts  of  Insane  Pbbsons  Genebally 

38.  In  General. — The  old  doctrine  of  the  English  courts  that  a 
person  would  not  be  permitted  to  stultify  himself  by  pleading  his 
own  insanity  to  avoid  a  contract  which  he  had  made,  has  been  uni- 
fonnly  rejected  in"  this  country,*"  and,  in  fact,  some  of  the  American 
courts  have  gone  to  the  other  extreme  and  have  held  that  the  con- 
tracts entered  into  by  an  insane  person  are  absolutely  void.*  This 
view  is  based  on  the  idea  that  if  the  person  be  insane,  he  has  no 
intelligent  will  to  exercise  and  that,  therefore,  the  element  of  assent 
to  the  agreement  is  lacking.*  According  to  the  great  weight  of 
authority  at  the  present  day,  however,  the  contract  of  an  insane 
person  made  prior  to  an  adjudication  of  his  insanity  and  the  appoint- 
ment of  a  guardian  is  regarded  as  voidable  only  and  not  void.* 
Contracts  made  by  an  insane  person  after  he  has  been  regularly 
adjudged  insane  are  generally  held  to  be  absolutely  void,*  the  inqui- 
sition of  insanity  being  regarded  as  notice,  actual  or  constructive,  to 
all  the  world  of  the  fact  of  insanity.^  There  are,  however,  decisions 
to  the  effect  that  such  contracts  are  but  prima  facie  void,*  and  that 
the  adjudication  is  not  conclusive  evidence  of  insanity.'  So  also 
it  has  been  held  that  the  contract  of  the  insane  person  made  after 
inquisition  is  not  void,  but  merely  voidable,  if  the  guardianship  has 

20.  See  Contracts,  vol.  6,  p.  594  (Ky.)  658,  20  Am.  Dec.  199 ;  L'Amour- 

et  seq.  eux  v.  Crosby,  2  Paige  (N.  Y.)  422,  22 

1.  Thompson  t.  New  England  Mort-  Am.   Dec.  655  and  note;  Hughes  v. 

gage  Security  Co.,  110  Ala.  400,  18  Jones,  116  N.  Y.  67,  22  N.  E.  446, 

So.  315,  55  A.  S.  R.  29;  Walker  v.  15  A.  S.  R.  386,  5  L.R.A.  632. 

Winn,  142  Ala.  560,  39  So.  12,  110  Notes:  15  Am.  Dec.  368;  28  Am. 

A.  S.  R.  50,  4  Ann.  Cas.  537;  Ameri-  Dec.  647;  21  Am.  Rep.  30;  4  British 

can  Trust,  etc.,  Co.  v.  Boone,  102  Ga.  r^i   Cas  453 

202,  29  S    E.  182,  66  A.  S.  R.  167  j^  Wadsworth  v.  Sharpsteen,  8  N. 

andnote,40L.R.A  250;Owing8'Casj,  y.  388,  59  Am.  Dec.  499,  a  contract 

1  Bland  (Md.)  370,  17  Am.  Dec.  311.  ^^^^^^  j^j^  ^y  ^  pg^gQ^  ^^o  has  been 

o   i^lc,      f:     lu'     ^Z'-  u   4-70  found  an  habitual  drunkard  cannot  b« 

7  L   R?p^675  '  ^"^^^^^^i  ^y  P'"°*  *^^^  ^^  ""^  ^^"^ 

3.  Fay  v'.  Burditt,  81  Ind.  433,  42  "^^""^  \^  "'^t  u  ,i,  ^  oo  ui;, 
Am.  Rep.  142;  North  Western  Mut.  J-  Y}'ii,\^^^^\^^-' a^o^^^ 
Fire  Ins.  Co.  v.  Blankenship,  94  Ind.  ^68,  41  AtL  908,  71  A.  S.  R.  418  and 
535,  48  Am.  Rep.  185;  Aetna  Life  Ins.  "^ote,  42  LJt.A.  745;  Wadsworth  v. 
Co.  V.  SeUers,  154  Ind.  370,  56  N.  B.  Sharpsteen,  8  N.  Y.  388,  59  Am.  Dec. 
97,  77  A.  S.  R.  481;  Blinn  v.  Schwarz,  499  and  note. 

177  N.  Y.  252,  69  N.  E.  542,  101  A.  6.  Sims  v.  McLnre,  8  Rich.  Eq.  (S. 

S.  R.  806  and  note;  Sprinkle  v.  Well-  C.)  286,  70  Am.  Dec.  196  and  note, 

bom,  140  N.  C.  163,  52  S.  E.  666,  7.  Field  v,  Lucas,  21  Ga.  447,  68 

111  A.  S.  R.  827,  3  L.R.A.(N.S.)  174.  Am.    Dec.    465   and   note;    American 

Notes:  15  Am.  Dec.  364;  71  A.  S.  Trust,  etc.,  Co.  v.  Boone,  102  Ga.  202, 

E.  425;  16  Eng.  Rul.  Cas.  738.  29  S.  E.  182,  66  A.  S.  R.  167  and 

4.  Pearl  v.  McDowell,  3  J.  J.  Marsh,  note,  40  L.R.A.  250. 
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14  R.  C.  L.  INSANITY  §  39 

been  practically  abandoned,  or  no  guardian  appointed,*  or  the  guard- 
ian has  resigned  without  the  appointment  of  a  successor.'  In  some 
instances,  resort  has  been  had  to  the  supposed  precaution  of  having 
the  contract  of  a  person  under  guardianship  as  an  incompetent 
approved  by  a  court,  but  it  has  been  held  that  the  approval  of  such 
a  contract  by  the  court  is  of  no  effect,  where  the  court  had  no  juris- 
diction of  the  subject  matter  because  no  proceedings  relating  thereto 
were  pending.*' 

39.  Test  of  Mental  Capacity. — As  to  the  test  of  mental  capacity 
to  make  a  contract,  there  is  now  no  question  but  that  mere  weakness 
of  mind  in  a  contracting  party  is  not  sufficient  to  constitute  insanity 
so  as  to  make  the  contract  voidable.**  Weakness  of  understanding 
is  not  of  itself  any  objection  to  the  validity  of  the  contract,  if  the 
capacity  remains  to  see  things  in  their  true  relations,  and  to  form 
correct  conclusions,  although  it  may  furnish  ground  of  suspicion 
of  improper  influence.*'  The  question  in  all  cases  is  not  whether 
a  person's  mind  is  impaired,  nor  whether  he  is  afflicted  by  any  form 
of  insanity,  but  whether  the  powers  of  his  mind  have  been  so  affected 
by  his  disease  as  to  render  him  incapable  of  transacting  business 
like  that  in  question.**  One  may  make  a  contract  who  has  ability 
to  understand  the  nature  of  the  act  in  which  he  is  engaged,  and  ite 
scope  and  effect,  or  its  nature  and  consequences.**  Incapacity  to 
contract  from  xmsoundness  of  mind  can  be  ascertained  only  by  an 
examination  of  all  the  circumstances  of  each  particular  case,  to  be 
duly  weighed  and  considered  by  the  court  and  jury.**  In  many 
instances,  the  question  of  mental  capacity  to  contract  is  left  to  the 
jury  for  ascertainment  under  proper  instructions  from  the  court.** 
With  regard  to  the  question  of  partial  insanity  as  affecting  capacity 
to  contract  it  is  generally  held  that  this  form  of  insanity  will  not 

8.  McCormick  v.  Littler,  85  HI.  62,  Am.  Deo.  97  and  note.  To  the  same 
28  Am.  Rep.  610.  eflEect  see  Alexier  v.  Matze,  151  Mich. 

9.  Note:  15  Am.  Dec.  368.  36,  115  N.  W.  251,  123  A.  S.  R.  255, 

10.  Foote  V.  De  Poy,  126  la.  366,  14  Ann.  Cas.  52  and  note,  wherein  a 
102  N.  W.  112,  106  A.  S.  R.  365,  68  contract  by  a  deaf  and  dumb  person 
L.K.A.  302.  was  declared  valid. 

11.  Young  V.  Stevens,  48  N.  H.  133,  14.  Sprinkle  v.  Wellborn,  140  N.  C 
2  Am.  Rep.  202,  97  Am.  Dee.  592;  163,  52  S.  E.  666,  111  A.  S.  R.  827 
Smith  V.  Beatty,  37  N.  C.  456,  40  Am.  8  L.R.A.(N.S.)  174  and  note. 

Dee.  435  and  note.  15.  Dennett  v.  Dennett,  44  N.  EL 

Note:  4  L.R.A.  637.  531,  84  Am.  Dec.  97  and  note;  Yonn^ 

12.  Dennett  v.  Dennett,  44  N.  H.  v.  Stevens,  48  N.  H.  133,  2  Ain,  Rep. 
531,  84  Am.  Dec.  97  and  note;  Tracey  202,  97  Am.  Dec.  592  and  note. 

V.  Sackett,  1  Ohio  St.  54,  59  Am.  Dec.  Note:  21  Am.  Rep.  35. 

610.  16.  Nashville,  etc.,  R.  Co.  v.  Bnm- 

13.  Martin  v.  Harsh,  231  111.  384,  dige,  114  Tenn.  31,  84  S.  W.  805,  4 
83  N.  E.  164,  13  LJl.A.(N.S.)  1000;  Ann.  Cas.  887. 

Dennett  v.  Dennett,  44  N.  H.  531,  84       Note:  11  L.R.A.(N.S.)  201. 
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render  the  contract  voidable  unless  it  exists  in  connection  with  the 
subject  of  the  contract.*' 

40.  Validity  as  Dependent  on  Nature  of  Contract  and  Good  Faith 
of  Other  Party. — ^Where  one  of  the  parties  thereto  is  insane  at  the 
time  of  making  a  contract,  it  cannot  be  enforced  so  long  as  it  remains 
purely  executory,  although  the  other  party  enters  into  the  contract 
in  good  faith,  without  knowledge  of  such  insanity,  and  before  any 
adjudication  of  insanity.**  Thus,  it  has  been  held  that  an  insane 
person  cannot  be  compelled  to  pay  his  bid  made  at  an  execution 
sale."  So  also  it  has  been  held  that  a  note  voluntarily  given  as  a 
subscription  to  a  college  endowment  might  be  avoided  on  a  plea 
of  insanity,  although  taken  in  good  faith  and  acted  upon  by  the 
other  party.*'  In  those  jurisdictions  where  all  contracts  of  insane 
persons  are  absolutely  void,*  the  validity  even  of  an  executed  con- 
tract by  an  insane  person  is  not  affected  by  the  fact  that  the  contract 
was  entered  into  before  an  adjudication  of  insanity  and  in  good 
faith  on  the  part  of  the  other  party  thereto,'  and  in  a  few  of  the 
jurisdictions  where  the  contract  of  one  who  has  not  been  judicially 
declared  insane  is  considered  not  wholly  void,  but  voidable,  the  view 
obtains  that  the  right  to  avoid  it  is  unconditional  and  does  not 
depend  on  the  question  of  good  faith  or  knowledge  of  the  other 
party  of  the  insanity,  and  may  he  exercised  though  it  is  impossible 
to  restore  the  consideration  or  put  the  parties  in  the  position  they 
occupied  when  the  contract  was  made.'  The  great  weight  of  author- 
ity is,  however,  to  the  effect  that  where  a  contract  with  an  insane 
person  has  been  entered  into  in  good  faith,  without  fraud  or  impo- 
sition, for  a  fair  consideration,  without  notipe  of  the  infirmity,  and 
before  an  adjudication  of  insanity,  and  has  been  executed  in  whole 
or  in  part,  it  wiU  not  be  set  aside  unless  the  parties  can  be  restored 
to  their  original  position.*    Such  contracts  are  enforced  against  the 

17.  Sands  v.   Potter,  165  HI.   397,       1.  See  supra,  par.  38. 

46  N.  E.  282,  56- A.  S.  R.  253  and  2.  Note:   Ann.   Cas.   1914D   867. 

note;  Burges3  v.  Pollock,  53  la.  273,  3.  Seaver  v.  Phelps,  11  Pick.  (Mass.) 

5  N.  W.  179,  36  Am.  Rep.  218;  Boyce  304,  22  Am.  Dec.  372. 

V.  Smith,  9  Gratt.  (Va.)  704,  60  Am.  Note:  Ann.  Cas.  1914D  874. 

Dec.  313.  4.  Fay  v.  Burditt,  81  Ind.  433,  42 

Note:  15  Am.  Dec.  363.  Am.  Rep.  142;  Northwestern  Mat.  Fire 

18.  American  Trust,  etc.,  Co.  v.  Ins.  Co.  v.  Blankenship,  94  Ind.  535, 
Boone,  102  Ga.  202,  29  S.  E.  182,  66  48  Am.  Rep.  185;  Behrens  v.  McKen- 
A.  S.  R.  167  and  note,  40  L.R.A.  250;  zie,  23  la.  333,  92  Am.  Dec.  428  and 
Corbit  V.  Smith,  7  la.  60,  71  Am.  Dec.  note;  Gribben  v.  Maxwell,  34  Kan. 
434;  Young  v.  Stevens,  48  N.  H.  133,  87,  7  Pac.  584,  55  Am.  Rep.  233;  Flach 
2  Am.  Rep.  202,  97  Am.  Dec.  592;  v.  Gottschalk  Co.,  88  Md.  368,  41  Atl. 
Hosier  v.  Beard,  54  Ohio  St.  398,  43  908,  71  A.  S.  R.  418  and  note,  42 
N.  B.  1040,  56  A.  S.  R.  720,  35  L.R.A.  L.R.A.  745;  Young  v.  Stevens,  48  N. 
161.  H.  133,  2  Am.  Rep.  202,  97  Am.  Dec 

19.  Note:  Ann.  Cas.  1914D  867.  592  and  note;  Eaton  v.  Eaton,  37  N. ' 

20.  Note:  15  Am.  Dec.  366.  J.  L.  108,  18  Am.  Rep.  716;  Odom  v. 
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insane  person,  not  so  much  becaose  they  possess  the  legal  essential 
of  consent  as  because  by  means  of  an  apparent  contract  he  has 
gained  an  advantage  or  benefit  that  cannot  be  restored,  and  that 
therefore  it  would  be  inequitable  to  permit  him  or  those  in  privity 
with  him  to  repudiate  it.'  This  rule  that  the  bona  fide  contract 
of  an  insane  person  is  voidable  only  where  the  parties  can  be  placed 
in  statu  quo  is  subject  to  the  exception  that  where  the  insane  person 
has  not  received  the  benefit  of  the  consideration  the  contract  will 
be  set  aside  without  a  return  of  the  consideration  although  it  was 
made  in  good  faith,  before  an  adjudication  of  insanity.*  Where 
the  rescission  of  the  contract  will  of  itself  restore  the  status  quo 
the  rule  forbidding  the  cancellation  of  an  executed  contract  has  no 
application.'  If  a  contract  is  made  with  an  insane  person  by  one 
having  knowledge  of  his  incapacity,  such  contract  may  be  set  aside 
on  the  ground  of  fraud,^  and  knowledge  or  information,  such  as 
would  lead  a  prudent  person  to  the  belief  that  the  other  party  to 
the  contract  is  of  unsound  mind,  is  such  evidence  of  bad  faith  as 
will  avoid  the  contract.'  The  question  as  to  just  what  will  be  suffi- 
cient to  charge  one  with  notice  of  the  other  contracting  party's 
mental  incapacity  depends  largely  upon  the  drcumstances  of  the 
particular  case,^^  and  it  has  been  held  that  knowledge  that  one  is 
an  invalid  is  not  necessarily  knowledge  of  hjs  insanity.** 

Riddick,  104  N.  C.  515,  10  S.  E.  609,  368,  41  Atl.  908,  71  A.  S.  R.  418  and 

17    A.    S.    R.    686,    7    L.B^    118;  note,  42  LJl.A.  745;  National  Metal 

Sprinkle  v.  Wellborn,  140  N.  C.  163,  Edge  Box  Co.  v.  Vanderveer,  85  Vt. 

S2  8.  E.  666,  111  A.  S.  R.  827  and  488,   82   Atl.   837,  Ann.   Cas.   1914D 

note,  3  L.E.A.(N.S.)   174;  Lockwood  865  and  note,  42  L.R.A.(N.S.)   343. 

V.  Mitchell,  7  Ohio  St.  387,  78  Am.  6.  Northwestern  Mut.  Fire  Ins.  Co. 

Dec.  78  (semble) ;  Wirebach  v.  Easton  v.  Blankenship,  94  Ind.  535,  48  Am. 

First  Nat.  Bank,  97  Pa.  St.  643,  39  Rep.  185;  Wirebach  v.  Easton  First 

Am.  Rep.  821;   Sims   v.   McLure,  8  Nat.  Bank,  97  Pa.  St.  543,  39  A.  S. 

Rich.  Eq.  (S.  C.)  286,  70  Am.  Dec  R.  821. 

196;  Bank  v.  Sneed,  97  Tenn.  120,  36  Note:  Ann.  Cas.  1914D  872. 

S.  W.  716,  56  A.  S.  R.  788  and  note;  7.  WooUey  v.  Gaines,  114  Oa.  122, 

35  L.R>A..  274;  National  Metal  Edge  39   S.  E.  892,  88  A.  S.  R.  22  and 

Box  Co.  V.  Vanderveer,  85  Vt.  488,  note. 

82   Atl.   837,   Ann.    Cas.   1914D    865  Note:  Ann.  Cas.  1914D  873. 

andnote,  42L.R.A.(N.S.)  342;Molton  8.  Hellberg  v.   Schumann,   150  111. 

T.  Camroux,  4  Exch.  17, 18  L.  J.  Exch.  12,  37  N.  E.  99,  41  A.  S.  R.  339; 

356,  6  Eng.  Rul.  Cas.  71  and  note.  Sims  v,  McLure,  8  Rich.  Eq,  (S.  C.) 

Notes:  21  Am.  Rep.  33;  Ann.  Cas.  286,  70  Am.  Dec.  196. 

1914D  867  et  seq.  9.  Notes:   15  Am.  Dec  367;  Ann. 

Generally   as   to   the  necessity   for  Cas.  1914D  869. 

restoring  the  status  quo  as  a  ecmdition  10.  Notes:    21    Am.    Rep.    31;    31 

precedent  to  the  rescission  of  a  con-  LiJS.A.(N.S.)  1159. 

tract,  see  CoimuCTa,  voL  6,  p.  936  11.  Grofl  v.  Stitaer,  77  N.  J.  Eq.  260, 

et  seq.  77  AtL  46,  31  LuR.A.(N.S.)  1159  and 

5.  Flach  V.  Gottsehalk  Co.,  88  Md.  note. 
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41.  Validity  of  Contracts  for  Necessaries;  Legal  Services. — ^It  is 

well  settled  that  the  executed  contract"  of  an  insane  person  for  necessa- 
ries stands  on  the  footing  of  a  similar  contract  by  an  infant,**  and 
that  an  insane  person  is  liable  for  necessaries  furnished  to  him  in 
good  faith,  and  under  circumstances  justifying  their  being  furnished.** 
While  it  has  been  said  that  the  obligation  rests  on  the  express  con- 
tract,** it  is  now  generally  agreed  that  the  liability  is  quasicontractual 
or,  in  other  words,  on  the  contract  implied  by  law  for  the  payment 
of  the  reasonable  value  of  the  necessaries  furnished,**  and  it  has 
been  declared  that  the  insane  person  is  liable  for  necessaries  fur- 
nished to  him,  although  his  express  contract  therefor  be  void.**  In 
determining  the  liability  of  an  insane  person  for  necessaries  it  has 
been  held  that  the  term  is  not  to  be  restricted  to  articles  of  the  first 
necessity,  but  that  it  includes  everything  proper  for  the  insane  per- 
son's condition.*'  Services  rendered  in  caring  for,  nursing  and 
ministering  to  the  health  and  comfort  of  the  insane  person  are  all 
within  the  class  of  necessaries,**  and  the  insane  person  may  be  Uable 
for  the  services  of  a  nurse,  although  the  nurse  was  not  employed 
by  him.**  So  the  needs  of  the  wife  of  the  insane  person,  such  as 
medical  aid,  have  been  held  to  be  within  the  class  of  necessaries  for 
which  the  estate  of  the  insane  person  will  be  liable.**  The  right 
to  recover  for  necessaries  has  been  denied  where  the  insane  person 
resided  as  a  member  of  his  family  with  the  person  who  seeks  to 
coUect  for  benefita  conferred  upon  him.*  But  on  the  other  hand, 
a  daughter  has  been  allowed  to  recover  for  necessary  services  rendered 

12.  See  Invaitts,  ante,  par.  33  et  Notes:  15  Am.  Dec.  368;  6  Eng. 

seq.  KoL  Cas.  74. 

18.  £z  parte  Northington,  37  Ala.  And  see  Infants,  ante,  par.  33  et 

496,  79  Am.  Dec.  67  and  note;  McCor-  seq. 

mick  V.  Littler,  85  IlL  62,  28  Am.  Rep.  16.  Yonng  v.  Stevens,  48  N.  H.  133, 

610;  Pearl  v.  McDowell,  3  J.  J.  Marsh.  2  Am.  Rep.  202,  97  Am,  Dec  592, 

(Ky.)  658,  20  Am.  Dep.  199;  Reando  17.  La  Rue  v.  Gilkyson,  4  Pa.  St. 

V.  Misplay,  90  Mo.  251,  2  S.  W.  405,  375,  45  Am.  Dec.  700. 

59  Am.  Rep.  13;  Young  v.  Stevens,  Note:  71  A.  S.  B.  427. 

48  N.  H.  133,  2  Am.  Rep.  202,  97  18.  Waldron  v.  Davis,  70  N.  J.  K 

Am.  Dec  592;  Richardson  v.  Strong,  788,  58  Atl.  293,  66  LJI.A.  591;  Rich- 

35  N.  G.  106,  55  Am.  Dec.  430  aiid  ardson  v.  Strong,  35  N.  G.  106,  56  Am. 

note;  La  Rue  v.  Gilkyson,  4  Pa.  St.  Dec  430. 

376,  46  Am.  Dec.  700  and  note;  Seals  19.  Richardson  v.  Strong,  35  N.  C. 

V.  See,  10  Pa.  St  56,  40  Am.  Dec  106,  55  Am.  Dee.  430  and  note. 

573.  20.  Pearl    v.    McDowell,    3    J.    J. 

Notes:  15  Am.  Dee.  368;  21  Am.  Marsh.  (Ey.)  658,  20  Am.  Dec  199. 

Rep.  31,  33;  71  A.  S.  R.  427;  6  Eng.  As  to  what  are  deemed  necessaries  for 

Rul.  Cas.  74.  which  an  infant  will  be  liable,  see  Ik- 

14.  Notes:  15  Am.  Dec.  368;  21  Am.  takts,  ante,  par.  34,  36. 

Rep.  33.  1,  TaUy  v.  TaUy,  22  N.  G.  385,  34 

15.  Ex  parte  Northington,  37  Ala.  Am.  Dec  407. 
496,  79  Am.  Dec.  67  and  note. 
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by  her  to  her  insane  mother  with  the  intention  of  charging  for  them,' 
and  a  sister  has  been  allowed  to  recover  for  taking  care  of  her  idiotic 
sister,  though,  by  the  weight  of  authority,  in  such  a  case,  before  the 
person  rendering  the  service  can  recover  therefor,  an  express  promise 
to  be  compensated  must  be  shown,  or  such  facts  and  circumstan^ 
must  be  proved  as  will  authorize  a  jury  to  find  that  the  services  were 
rendered  in  the  expectation  by  one  of  receiving,  and  of  the  other 
of  making,  compensation  therefor.'  The  authorities  are  not  agreed 
as  to  whether  an  insane  person  who  employs  an  attorney  at  law  to 
represent  him  in  a  matter  where  such  assistance  is  required  may  be 
held  liable  for  the  services  rendered  on  the  theory  that  fiiey  are  neces- 
saries. Some  cases  deny  such  liability  while  others  affirm  it,  and  it 
has  accordingly  been  held  that  an  attorney  employed  by  a  lunatic  to 
assist  him  when  his  personal  liberty  is  jeopardized  by  lunacy  pro- 
ceedings may  recover  a  reasonable  compensation  for  his  services.  In 
support  of  this  view  it  is  argued  that,  if  the  rule  were  otherwise,  when- 
ever such  proceedings  were  instituted  he  would  be  deprived  of  means 
necessary  to  try  properly  the  question  involved.*  So  also  it  has  been 
declared  that  the  insane  person  may  make  a  contract  with  an  attorney 
to  have  a  guardian  appointed  for  his  protection,  and  such  attorney 
can  recover  a  reasonable  fee  for  the  value  of  his  services  rendered 
in  procuring  the  appointment  of  the  guardian,  and  for  money  ex- 
pended for  costs.' 

42.  Avoidance  or  Ratificatioii  of  Contract. — ^In  reference  to  the 
right  to  avoid  a  contract  on  the  ground  that  one  of  the  parties  to 
the  agreement  is  insane,  it  is  well  setlled  that  the  party  who  is  sane 
is  estopped  to  set  up  tie  objection  that  the  other  party  is  insane 
for  the  purpose  of  avoiding  the  contract.*  The  right  to  avoid  is 
for  the  protection  of  the  insane  person,  and  those  who  deal  with 
him  have  no  corresponding  right.''  On  the  other  hand,  the  insane 
person  may,  as  a  rule,  on  restoration  to  sanity,  disafiBlrm  the  agree- 
ment made  by  him,  as  may  his  representatives.'     For  example,  a 

2.  Reando  v.  liisplay,  90  Mo.  2S1,  edge  that  he  ia  insane  no  right  of 
2  S.  W.  405,  59  Am.  Rep.  13.  action   against  the   attorney   for  the 

3.  Key  v.  Harris,  116  Tenn.  161,  92  money,  where  the  latter  has  received 
8.  W.  235,  8  Ann.  Cas.  200  and  note,  it  in  payment  for  services. 

4.  Lyon  v.  Minor,  174  Mich.  11^  «■  Allen  v.  Berryhill,  27  la.  534,  1 
140  N.  W.  517,  Ann.  Cas.  1915A  726  Am.  Rep.  309.  See  also  Amons  v. 
and  note,  45  L.E.A.(N.S.)  67  and  Lesassier,  10  La.  592,  29  Am.  Dec. 
note.  470. 

5.  Note:  71  A.  S.  R.  427.  See  also  7.  Atwell  v.  Jenkins,  163  Mass.  362, 
AtweU  V.  Jenkina,  163  Mass.  362,  40  40  N.  E.  178,  47  A.  S.  R.  463,  28 
N.  E.  178,  47  A.  S.  R.  463,  28  L.R.A.  LJi.A.  694. 

694,  wherein  it  was  held  that  the  in-       8.  Northwestern  Mat.  Fire  Ins.  Co. 
sanity  of  a  client  who  telegraphed  for  v.  Blankenship,  94  Ind.  635,  48  Am. 
money  to  be  sent  to  his  attorney  gives   Rep.  185. 
the  person  sending  it  without  knowl- 
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contract  of  suretysbip,  executed  by  an  insane  person,  may  be  avoided 
by  his  administrator.*  Where,  however,  an  insane  person  purchased 
real  estate,  it  has  been  held  that  his  heir  and  not  his  administrator 
is  the  proper  person  to  avoid  the  conveyance  on  the  ground  that  an 
adfninistrator  has  no  commission  from  the  law  to  intervene  and  by 
his  election  unsettle  the  landed  possessions  held  by  the  heirs  through 
inheritance,  on  the  specific  ground  that  the  ancestor,  at  the  time 
when  the  property  vested  in  him,  was  not  of  sound  mind.**  The 
right  to  avoid  the  contract  of  an  insane  person  as  dependent  upon 
the  restoration  of  the  status  quo  has  already  been  discussed  else- 
where in  this  article.**  If  the  contract  of  the  insane  person  is 
voidable,  and  not  absolutely  void,  he  may  ratify  the  same  when 
restored  to  his  proper  faculties,  and  he  will  be  deemed  to  have  rati- 
fied the  same  by  knowingly  taking  the  benefit  of  the  contract  made 
while  insane,  after  regaining  his  sanity.*' 

43.  Contracts  as  Affected  by  Subsequent  Insanity. — Contracts  made 
by  persons  while  sane  may  be  enforced,  although  the  person  making 
the  contract  or  incurring  the  liability  has  since  become  insane.** 
Insanity  is  not  such  an  excuse  for  failure  to  perform  an  obligation 
that  the  rights  of  the  insane  person  will  be  the  same  as  if  be  had 
actually  performed  his  agreement.  One  of  the  best  illustrations  of 
this  principle  is  found  in  the  case  of  failure  to  pay  an  insurance 
premium  because  of  insanity.  It  is  well  settled  that  in  such  cases 
the  failure  to  make  payment  is  not  excused  by  reason  of  the  insan- 
ity, nor  does  insanity  prevent  tJie  policy  from  being  forfeited  because 
of  such  nonpayment.**  There  is,  however,  authority  to  the  effect 
that  after  one  has  been  adjudged  an  insane  person,  no  forfeiture 
of  his  contract  by  reason  of  his  failure  to  pay  certain  sums  of  money 
can  be  declared  against  him,  unless  done  by  decree  of  a  court  of 
competent  jurisdiction,  and  the  insane  person  is  properly  represented 
by  conservator  or  guardian.  An  attempted  forfeiture,  without  such 
decree  of  court,  will  be  regarded  as  fraudulent,  and  be  set  aside  in 
a  court  of  equity..**  In  the  case  of  mortgages,  it  has  been  held  that 
the  fact  that  the  mortgagor  or  occupant  of  the  mortgaged  premises 
has  become  insane  does  not  suspend  the  power  of  sale  in  the  mort- 

9.  Lazell  v.  Pinnick,  1  Tyler  (Vt.)  Dec.  614;  Williams  v.  Hays,  143  N. 
247,  4  Am.  Dec.  722.  Y.  442,  38  N.  E.  449,  42  A.  S.  B.  743, 

10.  Campbell  v.  Kuhn,  45  Mich.  513,  26  L.R.A.  153. 

8  N.  W.  523,  40  Am.  Bep.  479.  14.  Hipp  v.  Fidelity  Mut.  Life  Ins. 

11.  See  supra,  par.  40.  Co.,  128  Ga.  491,  57  S.  E.  892,  12 

12.  Gibson  v.  Western  New  York,  L.R.A.(N.S.)  319  and  note;  McCann  v. 
etc.,  164  Pa.  St.  142,  30  AtL  308,  44  Supreme  Conclave,  etc.,  119  Md.  655, 
A.  S.  B.  586.  87  Atl.  383,  46  L.B.A.(N.S.)  537  and 

13.  Harrigbn  t.  Harrigan,  135  CaL  note. 

397,  67  Pac.  506,  87  A.  S.  B.  118;       16.  Helberg  t.  Schumann,  150  111. 
King  T.  Robinson,  33  Me.  114,  54  Am.    12,  37  N.  E.  99,  41  A.  S.  R.  330. 
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gage,  or  render  void  a  sale  under  it.**  In  reference  to  the  renewal 
of  obligations  by  insane  persons,  there  are  decisions  to 'the  effect 
that  if  the  original  obligation  was  executed  while  the  person  was 
sane  and  such  obligation  was  therefore  binding,  the  renewed  obliga- 
tion is  equally  binding,  when  no  element  of  fraud  appears  and  the 
renewed  obligation  is  but  a  continuance  of  the  old,  which  is  thereby 
extinguished.  For  example,  it  has  been  declared  that  the  mental 
incompetency  of  an  accommodation  indorser  at  the  time  of  signing 
a  note  in  renewal  of  one  which  he  indorsed  when  fully  compefcnt 
to  do  so  does  not  prevent  his  estate  from  being  liable  on  the  renewal 
note,  when  the  holder  took  it  in  good  faith  and  thereupon  extin- 
guished and  surrendered  the  old  note,  so  that  he  cannot  be  restored 
to  his  original  position.*' 

Vn.  Conveyances  and  Mortgages 

44.  In  General. — The  deed  of  an  insane  person,  at  common  law, 
is  said  to  have  been  void,**  and  this  view  has  been  approved  of  by 
the  courts  of  some  jurisdictions,*'  but  the  great  weight  of  authority 
at  the  present  day  is  to  the  effect  that  the  deed  of  an  insane  person 
is  merely  voidable  and  not  void,**  at  least  if  it  be  executed  while 
the  insane  person  is  not  under  guardianship,*  or  before  any  adjudi- 
cation of  his  insanity  has  been  rendered,*  and  if  the  deed  be  accepted 

16.  Lundberg  v.  Davidson,  72  Miim.  6  Mete.  (Moss.)  415,  39  Am.  Dec.  744 
49,  74  N.  W.  1018,  42  LJI.A.  103.  and  note;  Ri^an  v."  Green,  80  N.  C. 

17.  Memphis  Nat.  Bank  v.  Sneed,  97  236,  30  Am.  Rep.  77;  In  re  Desilver, 
Tenn.  120,  36  S.  W.  716,  56  A.  S.  R.  5  Rawle  (Pa.)  Ill,  28  Am.  Dec.  645; 
788,  35  L.RA.  274  and  note.  Bensell  v.  Chancellor,  5  Whart.  (Pa.) 

18.  Dexter  v.  Hall,  15  Wall.  9,  21  371,  34  Am.  Dec.  561;  Pearson  v.  Cox, 
U.  S.  (L.  ed.)  73;  In  re  Desilver,  5  71  Tex.  246,  9  S.  W.  124,  10  A.  S.  R. 
Rawle  (Pa.)  Ill,  28  Am.  Dee.  645.  740. 

19.  Farley  v.  Parker,  6  Ore.  105,  25  Note:  135  A.  S.  R.  267. 

Am.  Rep.  504;  Rogers  v.  Walker,  6  And  see  Deeds,  vol.  8,  p.  945  et  seq. 

Pa.  St.  371,  47  Am.  Dec.  470;  Lee  v.  1.  Downham  v.  Holloway,  158  Ind. 

Lee,  4  McCord  L.  (S.  C.)  183, 17  Am.  626,  64  N.  E.  82,  92  A.  S.  R.  330  and 

Dee.  722.  note ;  Wait  v.  Maxwell,  5  Pick.  (Mass.) 

Note:  71  A.  S.  R.  430.  217, 16  Am.  Dec.  391  and  note;  Hovey 

20.  Thompson  v.  New  England  v.  Hobson,  53  Me.  451,  89  Am.  Dec. 
Mortgage  Security  Co.,  110  Ala.  400,  705  and  note;  Odom  v.  Riddick,  104 
18  So.  315,  55  A.  S.  R.  29  and  note;  N.  C.  515,  10  S.  B.  609,  17  A.  S.  R. 
Woolley  V.  (Jaines,  114  Ga.  122,  39  686  and  note,  7  L.R.A.  118. 

S.  E.  892,  88  A.  S.  R.  22  and  note;  2.  Castro  v.  Geil,  110  Cal.  292,  42 

Studabaker  v.  Taylor,  170  Ind.  498,  Pae.  804,  52  A.  S.  R.  84  and  note; 

83  N.  E.  747,  127  A.  S.  R.  397  and  Moran  v.  Moran,  106  Mich.  8,  63  N. 

note;Barkley  v.  Barkley,  182Ind.  322,  W.  989,  58  A.  S.  R.  462  and  note; 

106  N.  E.  609,  L.R.A.1915B  678  and  Blinn  v.  Schwarz,  177  N.  Y.  252,  69 

note;  Hovey  v.  Chase,  52  Me.  304,  83  N.  E.  542, 101  A.  S.  R.  806  and  note: 

Am.  Dee.  514;  Riley  v.  Carter,  76  Md.  Smith  v.  Ryan,  191  N.  Y.  452,  84  N. 

581,  25  Atl.  667,  35  A.  S.  R.  443,  19  E.  402,  123  A.  S.  R.  609,  14  Ann. 

L.R.A.  489  and  note;  Alls  v.  Billings,  Caa.  505, 19  L.R.A.(N.S.)  461;  French 
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in  good  faith.*  After  an  insane  person  has  been  adjudicated  to  be 
such  and  placed  under  guardianship,*  or  after  the  finding  of  an 
inquisition  declaring  a  person  incompetent  to  manage  his  estate, 
conveyances  executed  by  him  are  void.'  In  a  few  jurisdictions  mort- 
gages exeQuted  by  persons  mentally  incompetent  to  contract  are 
apparently  considered  wholly  void  and  unenforceable,*  but  the  weight 
of  authority  is  to  the  effect  that  such  a  mortgage  is  voidable  only, 
and  may  be  enforced  under  proper  circumstances.'  So  it  has  been 
UeH  that  a  chattel  mortgage  made  by  an  insane  person  apparently 
sane  and  not  judicially  pronounced  insane  vests  title  and  after  default 
the  right  of  possession  in  the  innocent  mortgagee,  and  the  mortgagee 
having  acquired  possession,  the  chattels  cannot  be  recovered  from 
the  mortgagee  without  disaffirmance.* 

45.  Test  of  Mental  Capacity. — The  test  of  mental  capacity  neces- 
sary to  make  the  deed  of  an  alleged  insane  person  binding  and 
effective  has  been  stated  in  many  different  ways  by  courts  in  various 
jurisdictions.  It  is  well  settled  that  mere  imbecility  or  weakness  of 
mind  in  a  grantor,  however  great,  does  not  affect  his  deed,*  unless 
such  a  degree  be  shown  as  rendered  him  incapable  of  understanding 
and  protecting  his  own  interests,**  and  it  has  been  declared  that 
even  average  mental  capacity  on  the  part  of  the  grantor  is  not  re- 
quired for  the  execution  of  a  valid  deed.**  On  the  other  hand,  it 
has  been  held  that  to  have  capacity  to  inake  a  deed,  one  must  have 
ability  to  transact  ordinary  business,  which  includes  mental  strength 
to  compete  with  an  antagonist,  and  understanding  to  protect  one's 
own  interests.**     Where  no  fraud  is  charged,  the  test  of  capacity 

Lumbering  Co.  v.  Thehaolt,  107  Wis.  343  and  note.    And  see  Wiser  v.  Clin- 

627,  83  N.  W.  927,  81  A.  S.  E.  856  ton,  82  Conn.  148.  72  AtL  928.  135 

and  note,  51  L.R.A.  910.  A.  S.  R.  264  and  note. 

Note:  71  A.  S.  R.  430.  Note:  42  L.R.A.(N.S.)   343  et  seq. 

3.  Eaton  v.  Eaton,  37  N.  J.  L.  108,  See  generally,  Mortgages. 

18  Am.  Rep.  716.  8.  Fay  v.  Burditt,  81  Ind.  433,  ^ 

Note:  71  A.  S.  R.  430.  Am.  Rep.  142. 

4.  Wait  V.  Maxwell,  5  Pick.  (Mass.)       Note:  71  A.  S.  R.  430. 

217,  16  Am.  Dee.  391;  Hovey  v.  Hob-  9.  Dewey  v.  Allgire,  37  Neb.  6,  55 

son,  53  Me.  451,  89  Am.  Dec.  705;  N.  W.  276,  40  A.  S.  R.  468  and  note; 

Rogers  v.  Walker,  6  Pa.  St.  371,  47  Dennett  v.  Dennett,  44  N.  H.  531,  84 

Am.  Dec.  470.  Am.   Dec.   97  and  note;   Jackson   v. 

Note:  19  L.R.A.  490.  King,  4  Cow.    (N.  Y.)   207,  15  Am. 

6.  L'Amoureux  v.  Crosby,  2  Paig^  Dec.  354. 

(N.  Y.)  422,  22  Am.  Dec.  655;  In  re  10.  Lindsey  v.  Lindsey,  50  HL  79, 

Walker,   [1905]  1  Ch.  160,  74  L.  J.  99  Am.  Dec.  489  and  note;  Hill  v. 

Ch.  86,  53  W.  R.  177,  91  L.  T.  N.  S.  Nash,  41  Me.  585,  66  Am.  Dec.  266 

713,  4  British  Rul.  Cas.  432  and  note,  and  note;  Jackson  v.  King,  4  Cow. 

Note:  71  A.  S.  R.  430.  (N.  Y.)  207,  15  Am.  Deo.  354  and 

6.  Note:  42  L.R.A.(N.S.)   343.  note. 

7.  National  Metal  Edge  Box  Co.  v.  11.  Cobnm  v.  Raymond,  76  Conn. 
Vanderveer,  85  Vt.  488,  82  AtL  837,  484,  57  Atl.  116,  100  A.  S.  R.  1000, 
Ann.  Cas.  1914D  865,  42  LJt.A.(N.S.)  12.  Onene  v.  MazwelL  261  HI.  335. 
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maj  be  said  to  be  whether  the  person  whose  deed  is  brought  in  ques- 
tion possessed  sufficient  ability  at  the  time  he  executed  it  to  under- 
stand in  a  reasonable  manner  the  nature  and  effect  of  his  act.  If  he 
did,  the  deed  is  valid.**  The  fact  that  the  grantor  is  physically 
unable  to  look  after  his  property,  or  «that  his  mind  is  enfeebled  by 
age  or  disease,  is  not  sufficient  to  render  the  deed  voidable,  if  he 
still  retains  a  full  comprehension  of  the  meaning,  design  and  effect 
of  his  acts  at  the  time  of  the  execution  of  the  deed.**  If,  however, 
at  the  time  of  the  execution  of  the  deed,  the  grantor  was  so  desti- 
tute of  understanding  as  not  to  have  a  contracting  mind,  whether 
the  incapacity  was  occasioned  by  idiocy,  lunacy  or  drunkenness,  the 
deed  is  not  binding.*'  A  deed  will  not  be  set  aside  merely  on 
account  of  the  monomania  of  the  grantor,  if  there  is  no  reason  to 
believe  that  there  was  not  the  full  exercise  of  reason  and  judgment 
on  his  part  in  the  execution  of  the  deed.**  As  to  the  effect  of  intoxi- 
cation, it  is  clear  that  the  fact  that  the  grantor  was  to  a  slight  extent 
under  the  influence  of  drink  when  he  executed  the  conveyance  is 
not  sufficient  to  avoid  the  same.*'  But  if  he  was  so  destitute  of 
understanding  as  not  to  have  a  contracting  mind,  even  though  such 
incapacity  was  occasioned  by  drunkenness,  it  has  been  held  that 
his  condition  renders  the  conveyance  void.**  The  fact  that  one  is 
deaf  and  dumb  does  not  render  him  insane  in  so  far  as  executing 
a  deed  is  concerned,*'  though  some  courts  have  declared  him  prima 
facie  incompetent  in  such  cases.*"  The  above  statements  in  refer- 
ence to  mental  capacity  are  subject  to  the  qualification  that  mental 
weakness,  though  not  amounting  to  incapacity,  is  a  circiunstance 
which,  when  accompanied  with  circumstances  of  fraud,*  imposition, 
or  overexercise  of  authority,*  or  other  forms  of  undue  influence,'  or 
inadequacy  of  consideration,*  may  lead  the  court  to  set  aside  the 

96  N.  E.  227,  36  L.B.A,(N.S.)   418.  51,  23  Am.  Dec.  376  and  note.    And 

And  see  generally,  Deieds,  vol.  8,  p.  see  Deeds,  vol.  8,  p.  945. 

945  et  seq.  19.  Brown  v.  Brown,  3  Conn.  299, 

13.  Neal  v.  Black,  177  Pa.  St.  83,  8  Am.  Dec.  187. 

35  Atl.  561,  34  L.R.A.  707.  20.  Note:  14  Ann.  Cas.  54. 

Note:  1  L.E.A.  611.  1.  HUl  v.  Nash,  41  Me.  585,  66  Am. 

14.  Aigo  V.  Coffin,  142  111.  368,  32  Dec.  266;  Dewey  v.  Allgire,  37  Neb. 
N.  E.  679,  34  A.  S.  R.  86.  6,  55  N.  W.  276,  40  A.  S.  R.  468  and 

16.  Harbison   v.  Lemon,  3  Blaekf.  note ;  Jackson  v.  King,  4  Cow.  (N.  Y.) 

(Ind.)  51,  23  Am.  Dec.  376.  207,  15  Am.  Dec.  354. 

16.  Bm^ess  v.  Pollock,  53  la.  273,  2.  Corbit  v.  Smith,  7  la.  60,  71  Am. 
5N.W.  179,  36  Am.  Rep.  218;  Thomas  Dee.  431;  Jacox  v.  Jacoz,  40  Mich. 
V.  Carter,  170  Pa.  St.  272,  33  Atl.  81,  473,  29  Am.  Rep.  547. 

50  A.  S.  R.  770.  8.  Argo  v.  Coffin,  142  111.  368,  32 

17.  Kenney  v,  Dow,  10  Mart.  0.  S.  N.  E.  679,  34  A.  S.  R.  86  and  note; 
(La.)  577, 13  Am.  Dec.  342.  Ellis  t.  Mathewa,  19  Tex.  390,  70  Am. 

18.  Martin  v.  Harsh,  231  10.'  384,  Dec.  353. 

83  N.  E.  164,  13  L.R.A.(N.S.)  1000;       Note:  4  L.B.A.  639. 
Harbison  v.  Lemon,  3  Bladcf.  (Ind.)       4.  Greene  v.  Maxwell,  251  lU.  336, 
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conveyance,  or  render  the  same  voidable,  where,  without  such  mental 
weakness  the  conveyance  would  be  held  binding,  and  that  mental 
weakness  raises  a  presumption  against  the  validity  of  the  convey- 
ance.' Objection  to  a  deed  upon  the  ground  of  the  grantor's  insan- 
ity is  the  proper  subject  of  inquiry  for  a  jury,  and  it  is  not  for  the 
court  to  decide  whether  or  not  the  grantor  was  insane.* 

46.  Avoidance  of  Conveyance. — It  was  formerly  held  in  England 
that  a  grantor  could  not  attack  his  own  deed  on  the  ground  of  his 
insanity  at  the  time  of  its  execution.'  But  this  doctrine  has  been 
attacked  as  manifestly  absurd  and  against  natural  justice,  and  has 
been  expressly  repudiated  in  this  country  both  by  text  writers  and 
adjudicated  cases,*  and  it  is  now  well  settled  that  while  an  insane 
grantor  has  no  power  to  disaffirm  his  deed  so  long  as  he  remains 
of  imsound  mind,'  he  may  set  it  aside  after  his  restoration  to  sanity.'* 
Such  deed  may  be  avoided  by  the  guardian  of  the  insane  person,** 
and  in  case  of  the  death  of  the  grantor  while  insane  the  right  of 
avoidance  may  be  exercised  by  his  heirs,**  or  legal  representatives,** 
or  his  devisee,**  and  it  has  been  declared  that  a  grantee  or  other 
successor  in  interest  of  a  person  who  has  conveyed  property  while 
insane  has  the  same  right  as  his  grantor  would  have  had,  if  he  had 
retained  title,  to  sue  to  set  aside  the  deed.*'     According  to  early 

96  N.  E.  227,  36  L.R.A.(N.S.)  418;  v.  Hammond,  199  IlL  370,  65  N.  E. 
©wing's  Case,  1  Bland  (Md.)  370,  17  352,  93  A.  S.  R.  146;  Barkley  v.  Bark- 
Am.  Dec.  311.  ley,  182  Ind.  322, 106  N.  E.  609,  L.R.A. 

Note:  31  Am.  Rep.  34.  1915B  678. 

6.  Haydock  v.  Haydock,  34  N.  J.  Eq.  11.  Chandler  v.  Simmons,  97  Mass. 

570,  38  Am.  Rep.  385  and  note.  508,  93  Am.  Dee.  117. 

Note:  4  L.RA..  637.  12.  Woolley  v.  Gaines,  114  Ga.  122, 

6.  Doe  V.  Reagan,  5  Blackf.  (Ind.)  39  S.  E.  892,  88  A.  S.  R.  22;  Har- 
217,  33  Am.  Dec.  466;  Howard  v.  bison  v.  Lemon,  3  Blackf.  (Ind.)  51, 
Howard,  87  Ky.  616,  9  S.  W.  411,  1  23  Am.  Dec.  376;  North  Western  Mut. 
L.R.A.  610;  Hill  v.  Nash,  41  Me.  585,  Fire  Ins.  Co.  v.  Blankenship,  94  Ind. 
66  Am.  Dec.  266.  535,   48   Am.   Rep.   185;   Barkley   v. 

7.  Harbison  v.  Lemon,  3  Blackf.  Barkley,  182  Ind.  322,  106  N.  E.  609, 
(Ind.)  51,  23  Am.  Dec.  376;  Eaton  v.  L.R.A.1915B  678;  Breckenridge  v. 
Eaton,  37  N.  J.  L.  108,  18  Am.  Rep.  Ormsby,  1  J.  J.  Marsh.  (Ky.)  236,  ]!) 
716;  Beverly's  Case,  4  Coke  123,  16  Am.  Dec.  71;  WaU  v.  Hill,  1  B.  Hon. 
Eng.  Rul.  Caa.  702.  (Ky.)  290,  36  Am.  Dec.  578  and  note; 

Note:  14  Ann.  Cas.  508.  Hovey  v.  Hobson,  53  Me.  451,  89  Am. 

8.  ©wing's  Case,  1  Bland  (Md.)  370,  Dec.  705. 

17  Am.  Dec.  311;  Eaton  v.  Eaton,  37  Note:  19  L.R^A..  489. 

N.  J.  L.  108,  18  Am.  Rep.  716;  Ben-  13.  Woolley  v.  Gaines,  114  Ga.  122, 

sell  V.  ChanceUor,  5  Whart.  (Pa.)  371,  39  S.  E.  892,  88  A,  S.  R.  22;  Hunt  v. 

34  Am.  Dec.  561.  Rabitoay,  125  Mich.  137,  84  N.  W.  59. 

Notes:  14  Ann.  Cas.  508;  16  Eng.  84  A.  S.  R.  563. 

RuL  Cas.  739.  14.  Bethany  Hospital   Co.  v.  Phil- 

9.  Downham  v.  Holloway,  158  Ind.  ippi,  82  Kan.  64,  107  Pac.  530,  30 
626,  64  N.  E.  82,  92  A.  S.  R.  330.  L.R.A.(N.S.)  194  and  note. 

10.  Woolley  v.  Gaines,  114  Ga.  122,  16.  Clay  v.  Hammond,  199  HI.  370, 
39  S.  E.  892,  88  A.  S.  R.  22;  Clay  65  N.  E.  352,  93  A.  S.  R.  146. 
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authorities,  privies  in  Uood  and  in  representation  might  avoid  the 
deed  of  an  insane  person,  but  privies  in  estate  could  not.  The  term 
"privies  in  estate"  was  held  to  include  only  retoaindermen,  tenants, 
lords  of  escheat  and  others  of  the  same  character,  and  therefore  a 
purchaser  from  the  insane  person  was  held  to  have  authority  to 
avoid,  because  he  is  not  a  privy  in  estate.**  The  rights  of  creditors 
of  the  insane  person  to  avoid  the  deed  of  the  latter  has  been  denied,*' 
particularly  when  the  conveyance  does  not  injure  the  creditor,** 
but  in  the  case  of  a  deed  of  assignment  for  the  benefit  of  creditors, 
it  has  been  held  that  the  creditors  may,  imless  restrained  by  statute, 
raise  the  objection  that  their  debtor  was  insane  for  the  purpose  of 
avoiding  the  deed.**  While  as  a  general  rule  the  deed  of  a  person 
of  unsound  mind,  not  under  guardianship,  vests  the  grantee  with 
title  imtil  disaffirmed,  yet  it  has  been  held  that  disaffirmance  is  not 
a  prerequisite  to  a  recovery  of  property  a  conveyance  of  which  the 
grantor  secured  without  consideration  from  a  person  of  known  un- 
sound mind.'* 

47.  Rescission  by  Court. — ^It  is  well  settled  that  a  court  of  equity 
has  the  power  to  cancel  a  deed  procured  from  any  person  of  weak 
understanding,  if  it  appears  that  he  was  unable  to  guard  himself 
against  imposition  or  resist  importunity,*  but  the  grantor  is  not 
entitled  to  a  rescission  or  cancellation  of  his  deed  as  a  matter  of 
right,*  and  if  it  appears  inequitable  to  set  aside  the  conveyance  there 
is  no  inexorable  rule  that  it  must  be  done.*  Suits  to  set  aside  deeds 
of  insane  persons  who  are  not  under  guardianship  furnish  no  excep- 
tion to  the  rule  that  he  who  seeks  equity  must  do  equity,^  and  it 

16.  Breckenridge  v.  Ormsby,  1  J.  J.  20.  Bethany  Hospital  Co.  t.  Phil- 
Marah.    (Ky.)   236,  19  Am.  Dec.  71.  ippi,  82  Kan.  64,  107  Pac.  530,  30 

17.  RoUet  V.  Heiman,  120  Md.  511,  L.R.A.(N.S.)  194;  Barkley  v.  Barkley, 
22  N.  E.  666,  16  A.  S.  R.  340.  182  Ind.  322,  106  N.  E.  609,  L.R.A. 

18.  Brumbaugh    v.    Richcreek,    127  1915B  678. 

Ind.  240,  26  N.  E.  664,  22  A.  S.  R.  1.  Sprinkle  v.  WeUbom,  140  N.  C. 

649.    See  also  French  Lumbering  Co.  163,  52  S.  E.  666,  111  A.  S.  R.  827, 

V.  Theriault,  107  Wis.  627,  83  N.  W.  3  L.R.A.(N.S.)  174.    See  note  6  Eng. 

*27,  81  A.   S.  R.  856  and  note,  51  RuL  Cas.  74.    And  see  Cancellation 

L.RJL  910,  wherein  it  was  held  that  a  of  Instruments,  vol.  4,  p.  503  et  seq. 

judgment  against  an  insane  debtor  ren-  2,  Sprinkle  v.  Wellborn,  140  N.  C. 

dered  after  he  has  made  a  transfer  of  163,  62  S.  E.  666,  111  A.  S.  R.  827 

hk  real  property  will  not  be  a  specific  and  note,  3  L.R.A.(N.S.)  74. 

Hen  on  such  property  until  after  the  S.  Cobum  v.  Raymond,  76   Conn, 

conveyance  is  avoided;  and  if  the  debt-  484,  57  AtL  116,  100  A.  S.  R.  1000 

or  dies  before  the  conveyance  is  avoid-  and  note;  Young  v.  Stevens,  48  N.  H. 

ed,  the  judgment  orecUtor  cannot  by  133,  2  Am.  R^.  202,  97  Am.  Dec. 

execution  levy  obtain  a  lien  on  such ,  592. 

property   which    equity   will    protect.  4.  Moran  v,  Moran,  106  Mich.  8,  63 

19.  Riley  v.  Carter,  76  Md.  681,  25  N.  W.  989,  68  A.  S.  B.  462  and  note. 
AH  667,  35  A.  8.  B.  443,  19  L.B.A. 
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has  been  held  that  a  court  of  equity  will  not  set  aside  the  convey- 
ance where  the  status  quo  cannot  be  restored,*  or  where  the  benefit 
received  by  the  grantor  is  actual,  and  of  a  durable  character.*  For 
example,  it  has  been  held  that  the  deed  of  an  insane  person  will 
not  be  set  aside,  even  though  the  grantee  therein  knew  of  the  grant- 
or's mental  incapacity,  if  no  fraud  was  practiced  on  the  latter,  nor 
undue  influence  exercised  over  him,  and  the  deed  was  made  under 
the  advice  of  his  counsel,  for  a  full  and  fair  consideration,  and  the 
transaction  was  for  the  advantage  of  the  grantor  and  his  family.' 

48.  Avoidance  in  Action  at  Law. — The  doctrine  that  a  deed  by  an 
insane  person  may  be  avoided  in-  an  action  at  law  to  recover  posses- 
sion of  the  granted  premises  appears  to  be  supported  by  a  numerical 
preponderance  of  the  decisions,^  although  the  weight  of  any  argu- 
ment based  upon  this  circumstance  is  somewhat  impaired  by  the 
fact  that  in  some  of  the  jurisdictions  adopting  the  doctrine  the  courts 
were  for  a  long  time  without  equity  jurisdiction,  so  that  resort  for 
relief  was  necessarily  had  to  the  courts  of  law ;  as  well  as  by  the  fact 
that  equitable  defenses  are  allowed  in  some  states  to  be  made  in 
actions  to  recover  possession  of  land.'  However,  there  is  authority 
to  the  efiFect  that  the  deed  of  an  insane  person  cannot  be  assailed 
in  an  action  of  ejectment.  It  has  been  urged  that  this  is  the  correct 
view  where,  as  in  certain  states,  it  is  still  improper  to  set  up  equitable 
defenses  in  an  action  of  ejectment,*"  and  it  has  been  held  that  a 
deed  made  by  an  insane  person  not  under  guardianship  passes  title 
so  that  a  judgment  thereafter  rendered  and  docketed  will  not  be  a 
specific  lien  on  the  property  conveyed  until  the  conveyance  be  actu- 
ally avoided;  and  if  before  that  occurs  the  insane  person  dies,  the 
judgment  creditor  cannot,  by  execution,  obtain  a  lien  on  such  prop- 
erty which  equity  will  aid  by  removing  the  cloud  created  thereon 
by  such  conveyance.** 

49.  Restoration  of  Status  Quo  on  Avoidance. — ^While,  as  already 
seen,  the  right  to  avoid  the  deed  of  an  insane  person  is  generally 

5.  Sprinkle  v.  Wellborn,  140  N.  C.  6  Ore.  105,  25  Am.  Rep.  504.     And 
163,  52  S.  E.  666,  111  A.  S.  R.  827  see  Ejectment,  vol.  9,  p.  914.  ^ 
and  note,  3  L.R.A.(N.S.)    74.     And       9.  Smith  v.  Ryan,  191  N.  Y.  452, 
see   Cancellation  of  Insteumbnts,  84  N.  E.  402,  123  A.  S.  R.  609,  14 
vol.  4,  p.  511  et  seq.  Ann.   Cas.  505  and  note,  19  L.R.A. 

6.  Riggan  v.  Green,  SO  N.  C.  236,  (N.S.)  461  and  note.  Generally  as 
30  Am.  Rep.  77.  to  the  right  to  set  np  equitable  de- 

7.  Odom  v.  Riddick,  104  N.  C.  515,  fenses  or  grounds  for  affirmative  eqni- 
10  S.  E.  609, 17  A.  S.  R.  686,  7  L.R.A.  table  relief  in  an  action  of  ejectment, 
118.  see  Ejectment,  vol.  9,  p.  900  et  seq. 

8.  Stndabaker  v.  Taylor,  170  Ind.  10.  Moran  v.  Moran,  106  Mich.  8, 
498,  83  N.  B.  747,  127  A.  S.  R.  397  63  N.  W.  989,  58  A.  S.  R.  462. 

and  note  J  Smith  v.  Ryan,  191  N.  T.       Note:  19  LJl.A.(N.S.)  465. 
452,  84  N.  E.  402,  123  A.  S.  R.  609,       11.  French  Lumbering  Co.  v.  Theri- 
14  Ann.  Cas.  505  and  note,  19  L.R.A.    ault,  107  Wis.  627,  83  N.  W.  927,  81 
(N.S.)  461  and  note;  Farley  v.  Parker,   A.  S.  R.  856,  51  L.R.A.  910. 
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recognized,  the  authorities  differ  as  to  the  conditions  andeir  which 
such  right  may  be  exercised,  and  there  are  some  decisions  which 
hold  that  restitution  of  the  consideration  received  is  not  one  of  the 
conditions."  Much  the  greater  number  of  cases,  however,  hold  a 
contrary  doctrine,'  and  support  the  proposition  that  a  deed  cannot 
be  set  aside  on  the  ground  of  the  grantor's  insanity  unless  the  con- 
sideration received  be  refunded  or  the  grantee  restored  to  his  orig- 
inal position,  and  injustice  thus  avoided,*'  particularly  where  the 
grantee  had  no  knowledge  of  the  grantor's  incapacity,**  and  when 
no  undue  advantage  was  taken  by  the  grantee.*'  The  English  cases 
apparently  give  their  unqualified  support  to  the  rule  last  stated.*' 
SO.  Ratification  of  Conveyance. — ^Under  the  generally  accepted 
doctrine  that  conveyances  of  insane  persons  are  voidable  and  not 
void,  it  is  obvious  that  such  instruments  are  subject  to  ratification 
as  well  as  disaffirmance,  and  it  is  well  settled  that  while  the  insane 
person  cannot  ratify  his  deed  so  long  as  he  remains  of  unsound 
mind,*'  he  may,  when  restored  to  sanity,  affirm  the  conveyance 
which  he  made  while  insane,*^  and  where  he  receives  the  purchase 
money  on  his  restoration  to  sanity,  such  a  ratification  is  deemed  to 
have  taken  place.*'  It  is  generally  held  that  the  guardian  cannot 
ratify,  and  in  accordance  with  this  view,  it  has  been  decided  that 
the  guardian  of  an  insane  person  cannot  maintain  an  action  for 

12.  Wall  V.  Hill,  1  B.  Mon.  (Ey.)  Stndabaker  ▼.  Taylor,  170  Ind.  498, 
290,  36  Am.  Dec.  578;  HuU  v.  Louth,  83  N.  E.  747,  127  A.  S.  R.  397;  Bark- 
109  Ind.  315,  10  N.  E.  270,  58  Am.  ley  v.  BarUey,  182  Ind.  322,  106  N. 
Rep.  405;  Hovey  v.  Hobson,  53  Me.  E.  609,  Iy.R.A.1916B  678;  Gribben  v. 
451,  89  Am.  Dec.  705;  Dewey  v.  All-  Maxwell,  34  Kan.  8,  7  Pac.  584,  55 
gire,  37  Neb.  6,  55  N.  W.  276,  40  A.  Am.  Rep.  233;  Bethany  Hospital  Co. 
S.  R.  468;  Gibson  v.  Soper,  6  Gray  v.  Philippi,  82  Kan.  64,  107  Pac.  530, 
(Mass.)  279,  66  Am.  Dec.  414;  Craw-  30  L.R.A.(N.S.)  194;  Sprinkle  v.  WeU- 
ford  V.  Scovell,  94  Pa.  St.  48,  39  Am.  bom,  140  N.  C.  163,  52  S.  E.  666,  111 
Rep.  766.  A.  S.  R.  827  and  note,  3  L.R.A.(N.S.) 

Note:  19  L.R.A.  491.  174;  National  Metal  Edge  Box  Co.  v. 

13.  Cobum  ▼.  Raymond,  76  Conn.  Vanderveer,  85  Vt.  488,  82  Atl.  837, 
484,  57  Atl.  116,  100  A.  S.  R.  1000;  Ann.  Caa.  1914D  865,  42  L.R.A.(N.S.) 
Eaton  V.  Eaton,  37  N.  J.  L.  108,  18  343. 

Am.  Rep.  716;  Riggan  v.  Green,  80  16.  Cobum  v.  Raymond,  76  Conn. 

N.  C.  236,  30  Am.  Rep.  77;  Pearson  484,  57  Atl.  116,  100  A.  S.  R.  1000. 

v.  Cox,  71  Tex.  246,  9  S.  W.  124,  10  17.  Downham  v.  Holloway,  158  Ind. 

A.  S.  R.  740  and  note.  626,  64  N.  E.  82,  92  A.  S.  R.  330  and 

Note :  19  L.R.A.  49L  note. 

14.  Rusk  V.  Eenton,  14  Bnsh.  (Ky.)  18.  Hovey  v.  Chase,  52  Me.  304,  83 
490,  29  Am.  Rep.  413;  Odom  v.  Rid-  Am.  Dec.  514. 

dick,  104  N.  C.  515,  10  S.  E.  609,  17.     Note:  81  Am.  Dec.  710. 
A.  S.  R.  686,  7  L.R.A.  118.  19.  Allis  v.  Billings,  6  Mete.  (Mass.) 

Notes:  88  A.  S.  R.  25;  19  L.R.A.  415,  39  Am.  Dec  744;  Blinn  v. 
492;  14  Ann.  Cas.  508.  Schwaiz,  177  N.  Y.  252,  69  N.  E.  642, 

15.  Eldredge  v.  Palmer,  185  lU.  618,  101  A.  S.  R.  806. 
67  N.  E.  770,  76  A.  S.  B.  69  and  note; 
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damages  against  one  who  has  secured  a  conveyance  of  real  estate 
from  the  ward  for  an  inadequate  consideration,  where,  under  the 
statute,  he  has  no  power  to  convey  the  ward's  property  except  under 
authority  of  the  probate  court,  since  recovery  of  damages  would 
amount  to  an  indirect  ratification  of  the  transaction,  which  is  beyond 
the  power  of  the  guardian.*" 

VIII.  ToETs  OP  Insakb  Persons 

51.  In  General. — It  is  the  well  settled  rule  that  a  person  non  com- 
pos mentis  is  liable  in  damages  to  one  injured  by  reason  of  a  tort 
committed  by  him  unless  evil  intent  or  express  malice  constitutes 
an  essential  element  in  the  plaintiff's  recovery.*  This  rule  is  usu- 
ally considered  to  be  based  on  the  principle  tiat  where  a  loss  must 
be  borne  by  one  of  two  innocent  persons,  it  shall  be  borne  by  him 
who  occasioned  it,*  and  it  has  also  been  held  that  public  policy 
requires  the  enforcement  of  the  liability  in  order  that  those  inter- 
ested in  the  estate  of  the  insane  person,  as  relatives  or  otherwise, 
may  be  under  inducement  to  restrain  him  and  that  tortfeasors  may 
not  simulate  or  pretend  insanity  to  defend  their  wrongful  acts  caus- 
ing damage  to  others.*  In  accordance  with  this  general  rule  insane 
persons  have  been  held  liable  in  damages  for  assault  and  battery ;  * 
for  an  assault  resulting  in  the  death  of  the  person  assaulted ; '  for 
puUing  down  or  setting  fire  to  buildings ;  •  for  trespass,  trover  or 

20.  Ring  T.  Sipley,  166  Mich.  258,  Gas.  1350  and  note;  Beals  v.  See,  10 
131  N.  W.  572,  Ann.  Cas.  1912D  702  Pa.  St  56,  49  Am.  Dec.  573;  Morse 
and  note,  34  L.R.A(N.S.)  1058  and  v.  Crawford,  17  Vt.  499,  44  Am.  Dec 
note.  349. 

1.  Central  of  Georgia  B.  Co.  v.  Hall,  Notes:  15  Am.  Dec.  368;  26  L.R.A. 
124  Ga.  322,  52  S.  E.  679,  110  A.  S.  153. 

R.  170,  4  Ann.  Cas.  128,  4  L.R.A.  2.  Note:  21  Ann.  Cas.  1353. 
(N.S.)  898;  Mclntyre  v.  Sholty,  121  3.  Mclntyre  v.  Sholty,  121  111.  660, 
111.  660, 13  N.  E.  239,  2  A.  S.  R.  140;  13  N.  E.  239,  2  A.  S.  R.  140;  WU- 
Holdom  V.  Ancient  Order  of  United  Hams  v.  Hays,  143  N.  Y.  442,  38  N. 
Workmen,  159  111.  619,  43  N.  E.  772,  E.  449,  42  A.  S.  R.  743,  26  LJI.A. 
50  A.  S.  R.  183  and  note,  31  L.R.A.  153. 

67;  Behrens  v.  McKenzie,  23  la.  333,       4.  Moore  v.  Home,  153  N.  C.  413, 
92  Am.  Dec.  428  and  note;  Irvine  v.  69  S.  E.  409,  138  A.  S.  R.  675,  21 
Gibson,  117  Ky.  306,  77  S.  W.  1106,  Ann.  Cas.  1350  and  note. 
Ill  A.  S.  R.  251,  4  Ann.  Cas.  569;       Notes:   26  L.RA.  153;   42  LJt.A. 
GiUett  v.  Shaw,  117  Md.  508,  83  Atl.   (N.S.)  84;  21  Ann.  Cas.  1354. 
394,  42  L.R.A.(N.S.)    87;   Brown  v.       5.  Mclntyre  v.  Sholty,  121  111.  660, 
Howe,  9  Gray  (Mass.)  84,  69  Am.  Dec.  13  N.  E.  239,  2  A,  S.  R.  140. 
276  and  note;  Williams  v.  Hays,  143*     Notes:   26  LJI.A.  153;   42  LJIJl 
N.  Y.  442,  38  N.  E.  449,  42  A.  S.  R.   (N.S.)  84;  21  Ann.  Cas.  1354. 
743  and  note,  26  L.R.A.  153  and  note;      6.  Notes:  26  LJEI.A.  153;  42  LJLA. 
Moore  v.  Home,  153  N.  C.  413,  69   (N.S.)  84;  21  Ann.  Cas.  1364. 
S.  E.  409,  138  A.  S.  R.  675,  21  Ann. 
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conversion ; '  and  for  the  infringement  of  patents.*  So  it  has  been 
held  that  an  insane  bailee,  who  destroys  the  articles  bailed,  is  liable 
therefor,  although  at  the  time  of  the  bailment  the  bailor  knew  of 
his  insanity.*  As  to  the  tort  liability  of  insane  persons,  some  courts 
hold  that  there  is  no  distinction  between  misfeasance  and  nonfeas- 
ance; ^*'  and  a  lunatic  who  owns  real  estate  has  been  held  liable  like 
any  other  owner  of  such  property  for  injuries  resulting  from  defects 
caused  by  tie  neglect  of  persons  acting  on  his  behalf  or  under  contract 
with  him.**  There  is,  however,  authority  to  the  effect  that  an  insane 
person  is  not  liable  for  the  negligence  of  his  committee  in  the  control 
and  management  of  his  estate,**  or  for  a  tort  committed  by  the  em- 
ployee of  his  committee.**  One  so  weak  intellectually  as  to  be  inca- 
pable of  managing  his  estate,  and  on  that  account  subject  to  guardian- 
ship, may  still  be  capable  of  perpetrating  a  fraud,  for  which  he  will  be 
held  responsible.**  The  unsoundness  of  mind  of  a  conspirator  at  the 
time  of  the  trial  of  an  action  to  recover  for  injuries  caused  by  the 
conspiracy  has  been  held  to  be  no  defense  to  any  of  the  guilty  par- 
ties.** As  to  the  matter  of  liability  for  the  torts  of  a  servant,  it  has 
been  held  that  an  adjudged  lunatic  for  whose  benefit  his  committee 
has  purchased  an  automobile  is  not  liable  for  an  injury  inflicted 
on  a  stranger  by  the  negligence  of  the  chauffeur  in  the  (q)eration 
of  the  machine  out  of  the  lunatic's  presence  and  without  his 
authority.** 

52.  Libel  and  Slander;  Malicious  Prosecution. — ^With  regard  to  the 
liability  of  an  insane  person  for  libel  and  slander  the  decisions  are 
not  entirely  in  harmony  but  it  is  generally  held  that  in  such  cases 
the  rules  which  preclude  criminal  responsibility  ai'e  applicable,  since 

7.  Notes:  42  L.R.A.(N.S.)  84;  21  N.  E.  589,  68  A.  8.  R.  797,  43  L.R.A. 
Ann  Cas.  1354.  And  see  Trespass;  253)  it  was  held  that  he  would  not  be 
Tboveb.  liable  if  he  became  mentally  incompe- 

8.  Note:  42  L.R.A.(N.S.)  85.  And  tent  from  exhaustion  in  consequence 
see  Patents.  of  his  long  continuance  on  duty  during 

9.  Morse  v.  Crawford,  17  Vt.  499,  a  storm. 

44  Ain.  Dec.  349.  11.  Moran  v.  Devlin,  132  Mass.  87, 

Note:  21  Ann.  Cas.  1353.  42  Am.  Rep.  423. 

10.  Central  of   Georgia   R.   Co.   v.  Note:  42  L.R.A.(N.S.)  87. 
Hall,  124  Ga.  322,  52  S.  E.  679,  110  12.  Note:  21  Ann.  Cas.  1354. 

A.  S.  R.  170, 4  Ann.  Cas.  128,  4  L.R.A.  13.  Gillett  V.  Shaw,  117  Md.  508, 
(N.S.)  898.  83  AtL  394,  42  L.RJL.(N.S.)  87  and 

In  Williams  v.  Hays,  143  N.  T.  442,  note. 
38  N.  E.  449,  42  A.  S.  R.  743,  26       14.  Spaulding  ▼.  Harvey,  129  Ind. 
LJI.A.  153,  it  was  held  that  one  of   106,  28  N.  E.  323,  28  A.  S.  R.  176, 
several  owners  of  a  ship  in   charge  13  L.R.A.  619. 
thereof  is  answerable'  to  his  co-owners       Note :  21  Ann.  Cas.  1355. 
for  the  loss  of  the  ship  by  his  negli-       16.  Tucker  v.  Hyatt,  151  Ind.  332, 
gence,  thougji  it  was  induced  by  his  51  N.  E.  469,  44  LJt.A.  129. 
insanity  at  the  time.    But  on  a  later       16.  Gillett  v.  Shaw,  117  Md.  508,  83 
appeal  in  this  case  (157  N.  Y.  641,  52  AtL  394,  43  L.R.A.(N.S.)  87  and  note. 
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there  ifi  an  absence  of  the  same  necessary  elements,  and  that  the 
insanity  of  the  defendant  may  be  shown  either  as  a  complete  defense 
when  the  derangement  is  great  and  notorious,  so  that  the  speaking 
of  the  words  could  produce  no  effect  on  the  hearers,  or  in  mitigation 
of  damages,  when  the  degreeof  insanity  is  shght*'  It  has  also  been 
held  that  inasmuch  as  malice  and  intention  to  injure  are  a  necessary 
ingredient  to  a  recovery  for  malicious  prosecution,  an  insane  person 
is  not  liable  for  such  a  wrong.** 

53.  Damages  Recoverable. — The  proper  measure  of  damages  in 
an  {iction  against  an  insane  person  for  a  tort  committed  by  him  ia 
mere  compensation  for  the  injury  sustained.  Punitive  or  exemplary 
damages  cannot  be  awarded.**  The  latter  form  of  damages  is  based 
on  the  malicious  intention  of  the  defendant  and  it  seems  to  be  agreed 
by  the  authorities  that  insane  persons  are  not  capable  of  forming 
a  mahcious  intention.***  In  cases  of  injuries  to  property,  the  measure 
of  damages  is  the  value  of  the  property  destroyed,  and  the  damages 
cannot  be  reduced  below  this  amount  by  proof  of  the  defendant's 
insanity.** 

IX.  Cbiminai.  Responsibility 

54.  In  General. — It  is  well  settled  that  a  person  cannot  be  legally 
punished  for  any  act  committed  by  him  while  insane,  though  such 
act  would  be  criminal  if  done  by  a  sane  person.  Since  a  criminal 
intent  is  ^n  essential  element  of  crime,  if  by  reason  of  insanity  a 
person  is  incapable  of  forming  any  intent,  he  cannot  be  regarded 
by  the  law  as  guilty,*  and  it  has  been  expressly  held  by  some  author!- 

17.  Yeates  v.  Reed,  4  Blackf.  (Ind.)  And  see  Damaobs,  toL  8,  p.  431  et 
463,  32  Am.  Dec.  43;  Irvine  t.  Qibson,  seq. 

117  Ky.  306,  77  S.  W.  1106,  111  A.  20.  Holdom  y.  Ancient  Order,  etc, 
S.  R.  251,  4  Ann.  Cas.  569  and  note;  159  ID.  619,  43  N.  E.  772,  50  A.  S. 
Dickinson  v.  Barber,  9  Mass.  225,  6  R.  183,  31  L.R.A.  67.  And  see  Dax- 
Am.  Deo.  58.  ages,  vol.  8,  p.  585  et  seq. 

Notes:   26  L.R.A.  164;  42  LJt.A.       21.  Note:  21  Ann.  Cas.  135u. 
(N.S.)  85.  1.  State  v.  Marler,  2  Ala.  43,  36 

And  see  Libel  Am}  Slakdbr.  Am.  Dec.  398  and  note;   Beasley  v. 

18.  Williams  v.  Hays,  143  N.  Y.  State,  50  Ala.  149,  20  Am.  Rep.  292; 
442,  38  N.  E.  449,  42  A.  S.  E.  743,  State  v.  Keerl,  29  Mont.  508,  75  Pac. 
26  L.B,JL  153.  362, 101  A.  S.  R.  579;  State  v.  Brown, 

Note:  21  Ann,  Cas.  1355.  36  Utah  46,  102  Pac.  641,  24  LJEt.A. 

And  see  Malicious  Pboseohtioit.  (N.S.)    545;   State  v.   Strasburg,  60 

19.  Mclntyre  v.  Sholty,  121  111.  660,  Wash.  106,  110  Pac.  1020,  Ann.  Cas. 
13  N.  E.  239,  2  A.  S.  R.  140;  Mooie  1912B  917  and  note,  32  L.R.A.(N.S.) 
V,  Home,  153  N.  C.  413,  69  S.  E.  409,  1216  and  note;  Beverley's  Case,  4  Coke 
138  A.  S.  R.  675,  21  Ann.  Cas.  1350  123b,  16  Eng.  Rul.  Cas.  702  (in  which 
and  note.  case  it  was  said  that  one  non  compos 

Note:  42  L.R.A.(N.S.)  83.  mentis   cannot  commit   petit  treason, 
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ties  that,  whatever  the  power  may  he  in  the  legislature  to  eUminate 
the  element  of  intent  from  criminal  liability,  such  power  cannot 
be  exercised  to  the  extent  of  preventing  one  accused  of  crime  from 
invoking  the  defense  of  his  insanity  at  the  time  of  committing  the 
act  charged  and  offering  evidence  thereof-  before  the  jury.'  It  is 
not,  however,  every  form  of  insanity  which  will  excuse,  but  the 
mental  derangement  must  be  such  as  to  render  the  one  afflicted 
therewith  incapable  of  forming  a  criminal  intent.'  It  has  been  very 
generally  assumed  that  there  exists  some  test  by  the  application  of 
which  to  the  facts  of  a  particular  case,  a  jury  may  determine  whether 
or  not  a  person  was  sane  enough  to  be  legally  responsible  for  the 
act  with  which  he  stands  charged,*  but  certain  courts  have  seen  fit 
to  disapprove  of  all  of  the  generally  accepted  tests  of  insanity  and 
insist  that  no  accurate  rule  can  be  laid  down  to  fit  all  cases,  but 
that  the  question  is  one  which  depends  on  the  circumstances  in  each 
case,  and  that  it  is  erroneous  to  treat  as  a  matter  of  law  that  which 
is  really  a  question  of  fact.'  It  is  the  general  rule  that  insanity, 
when  interposed  as  a  defense  in  a  criminal  prosecution,  is  either  a 
complete  defense  or  none  at  all,*  and  it  has  been  held  that  there 
is  no  degree  of  insanity  sufficient  to  acquit  of  murder  but  not  of 
manslaughter.' 

55.  Test  of  Legal  Responsibility. — ^Among  the  early  tests  for  deter- 
mining the  degree  of  mental  unsoundness  which  would  protect  from 
criminal  responsibility  was  what  was  known  as  the  "test  of  a  child 
of  fourteen  years,"  according  to  which,  in  the  language  of  Lord  Hale, 
"such  a  person  as  laboring  under  melancholy  distempers,  hath  yet 
ordinarily  as  great  understanding  as  ordinarily  a  child  of  fourteen 
years  hath,  is  such  a  person  as  may  be  guilty  of  treason  or  felony."  • 

murder,   or   felony,   though   in   some  5.  State  v.  Pike,  49  N.  H.  390,  6 

cases  he  may  commit  high  treason).  Am.  Bcp.  533;  State  t.  Jones,  60  N. 

Note:  76  A,  S.  R.  86.  H.  369,  9  Am.  Rep.  242. 

And  see  Hoiacnn,  toL  13,  p.  708  Note:  36  Am.  Dec.  408. 

et  seq.  In  Hopps  v.  People,  31  IlL  386,  83 

2.  State  V.  Strasburg,  60  Wash.  106,  Am.  Deo.  231,  it  was  said  that  in  order 
110  Pac.  1020,  Ann,  Cas.  1912B  917,  to  make  insanity  a  good  defense  to 
32  L.R.A.(N.S.)  1216,  in  which  case  the  crima  charged,  it  must  appear  that 
a  statute  attempting  to  deprive  one  at  the  time  of  committing  Uie  act  the 
accused  of  crime  of  the  defense  of  prisoner  was  not  of  sound  mind  but 
insanity  was  held  to  violate  the  consti-  affected  with  insanity,  and  such  affec- 
tutionaj  provisions  guaranteeing  due  tion  was  the  efficient  cause  of  the  act, 
process  of  law  and  tnal  by  jury.  and  that  he  would  not  have  done  it  but 

3.  State  V.  Peel,  23  Mont.  358,  59  for  such  affection. 

Pac.  169,  75  A.  S.  R.  529;  State  v.  6.  State  v.  Maioni,  78  N.  J.  L.  339, 

Kccrl,  29  Mont.  608,  76  Pao.  362,  101  74  Atl.  526,  20  Ann.  Cas.  204. 

A.  S.  R.  579.  Note:  76  A.  S.  R.  83. 

4.  Note:  36  Am.  Deo.  402.    As  to  7.  United  States  v.  Lee,  4  Maokegr 
the  various  tests  of  responsibility,  see  (D.  C.)  489,  64  Am.  Rep.  293. 
infra,  par.  55.  8.  Note:  36  Am.  Dec.  402. 
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Still  another  \faa  what  has  been  termed  the  "wild  beast  test,"  under 
which  it  was  held  that  the  defendant  was  not  excused'  unless  he 
was  totally  deprived  of  his  reason,  understanding  and  memory,  and 
did  not  know  what  he  was  doing  any  more  than  a  wild  beast.*  The 
main  test  which  has  beeii  practically  universally  adopted  in  modem 
times,  and  which  is  applicable  to  tie  ordinary  case  where  insanity 
is  interposed  as  a  defense,  is  what  is  known  as  the  right  and  wrong 
test,  or  the  ability  to  distinguish  between  right  and  wrong.  This 
rule,  though  adopted  many  years  prior  thereto,  has  nowhere  been 
stated  more  satisfactorily  than  in  the  leading  English  case  known 
as  McNaghten's  case,  where  in  answer  to  a  series  of  questions  pro- 
pounded by  the  House  of  Lords  to  the  judges,  as  to  the  efiFect  of 
insanity  as  affecting- responsibility  in  criminal  matters,  it  was  said 
that  the  jurors  ought  to  be  told  in  all  cases  that  every  man  is  to  be 
presumed  to  be  sane,  and  to  possess  a  sufficient  degree  of  reason  to 
be  responsible  for  his  crimes,  until  the  contrary  be  proved  to  their 
satisfaction;  and  that  to  establish  a  defense  on  the  ground  of  insan- 
ity, it  must  be  clearly  proved  that,  at  the  time  of  the  committing 
of  the  act,  the  party  accused  was  laboring  under  such  a  defect  of 
reason,  from  disease  of  the  mind,  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing;  or,  if  he  did  know  it,  that  he  did 
not  know  he  was  doing  what  was  wrong.*"  The  rule  thus  annoimced 
has  since  been  the  unquestioned  law  in  England  and  is  now  the 
generally  accepted  doctrine  of  the  American  courts.**  Some  courts 
have  construed  the  rule  as  referring  to  tiie  power  to  distinguish  between 
right  and  wrong  conduct  in  general,**  but  the  prevailing  view  is 

9.  State  V.  Marler,  2  Ala.  43,  36  362,  101  A.  S.  R.  579;  Knights  v. 
Am.  Dec.  398;  People  v.  Schmidt,  216  State,  58  Neb.  225,  78  N.  W.  508,  76 
N.  Y.  324,  110  N.  E.  945,  Ann.  Cas.  A.  S.  R.  78  and  note;  Flanagan  v. 
1916A  978;  State  v.  Harrison,  36  W.  People,  52  N.  Y.  467,  11  Am.  Rep. 
Va.  729,  15  S.  E.  982,  18  L.R.A.  224.  731;  Freeman  v.  People,  4  Denio  (N. 

Note:  36  Am.  Dec.  403.  Y.)    9,   47   Am.   Dec.   216;    State   v. 

10.  Boswell  V.  State,  63  Ala.  307,  Bundy,  24  S.  C.  439,  58  Am.  Rep. 
35  Am.  Rep.  20;  Parsons  v.  State,  81  262;  State  v.  Harrison,  36  W.  Va.  729, 
Ala.  577,  2  So.  854,  60  Am.  Rep.  193;  15  S.  E.  982,  18  L.R.A.  224;  Obom 
State  v.  Keerl,  29  Mont.  508,  75  Pac.  v.  State,  143  Wis.  249, 126  N.  W.  737, 
362,  101  A.   S.  R.  579;   Knights  v.  31  L.R.A.(N.S.)  966. 

State,  58  Neb.  225,  78  N.  W.  508,  76  Notes:  36  Am.  Dec.  406;  76  A.  S. 

A.  8.  R.  78;  People  v.  Schmidt,  216  R.  88. 

N.  Y.  324,  110  N.  E.  945,  Ann.  Cas.  And  see  Houioide,  vol.  13,  p.  710. 

1916A  978.  12.  Stevens  v.  State,  31  Ind.  485, 

Notes:  36  Am.  Dec.  405  et  seq.;  76  99  Am.  Dec.  634  and  note;  Jolly  v. 

A.  S.  R.  88;  8  Eng.  Rul.  Cas.  41.  Com.,  110  Ky.  190,  61  S.  W.  49,  96 

11.  Cunningham  v.  State,  56  Miss.  A.  S.  R.  429 ;  Cunningham  v.  State,  56 
269,  31  Am.  Rep.  360;  State  v.  Riddle,  Miss.  269,  31  Am.  Rep.  360;  Hawe  v. 
245  Mo.  451,  150  S.  W.  1044,  Ann.  State,  11  Neb.  537,  10  N.  W.  452,  38 
Cas.  1914A  884,  43  LJR.A.(N.S.)  150;  Am.  Rep.  375;  Com.  v.  Wireback,  190 
State  V.  Keerl,  29  Mont  508,  76  Pac.  Pa.  St  138,  42  AU.  542,  70  A.  S.  R. 
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apparently  to  the  effect  that  capacity  of  the  accused  to  distinguish 
right  from  wrong  in  respect  to  the  act  charged  as  a  crime  at  the 
time  of  its  commission  is  made  the  test  of  his  re^onsibility,  and 
not  his  capacity  or  ability  to  distinguish  right  from  wrong  in  the 
abstract.^*  According  to  this  view  the  capacity  to  distinguish  between 
ri^t  and  ^trrong  need  not  be  general;  it  is  only  necessary  that  it 
relate  to  the  particular  act  in  question.  A  person  may  be  perfectly 
sane  on  every  subject  but  one,  and  yet  if  that  one  subject  is  the 
very  act  with  which  he  is  charged,  and  with  respect  to  it  he  is  unable 
to  distinguish  between  right  and  wrong,  his  defense  is  complete.** 
But  his  defense  is  not  complete  and  he  is  not  entitled  *to  acquittal 
on  the  ground  of  insanity  if  at  the  time  of  the  commission  of  the 
crime  he  had  suflBcient  capacity  to  enable  him  to  distinguish  between 
right  and  wrong,  to  understand  the  nature  and  consequences  of  his 
act,  and  had  mental  power  sufficient  to  apply  that  knowledge  to 
his  own  case.*'  If  a  person  has  knowledge  and  consciousness  that 
the  act  he  is  doing  is  wrong  and  will  deserve  punishment,  whatever 
may  be  his  mentid  weakness,  he  is  in  the  eye  of  the  law  of  sound 
mind  and  memory,  and  subject  to  pun^hment.**  The  offender  need 
not  be  aware  that  the  act  was  legally  wrong.  It  is  his  capacity  of 
mind  to  distinguish  the  moral  character  and  quality  of  the  act  that 
determines  his  criminal  responsibility.*'  In  some  jurisdictions  the 
test  is  prescribed  by  statute  to  the  effect  that  a  person  is  not  excused 
from  criminal  liability  as  an  idiot,  imbecile,  lunatic  or  insane  per- 
son, except  upon  proof  that,  at  the  time  of  committing  the  alleged 
criminal  act,  he  was  laboring  under  such  a  defect  of  reason  as  not 

625  and  note;  State  v.  Bnndy,  24  S.  Am.  Dec.  468-,  State  v.  K^^rl,  29  Mont. 

C.  439,  58  Am.  Rep.  262.  508,  75  Pac.  362,  101  A.  S.  E.  579; 

Note:  76  Am.  Dec.  407.  Genz  v.  State,  59  N.  J.  L.  488,  37  Atl. 

13.  Boswell  T.  State,  63  Alai  307,  69,  59  A.  S.  R.  619  and  note;  Free- 
35  Am.  Rep.  20;  Hawe  v.  State,  11  man  v.  People,  4  Denio  (N.  Y.)  9,  47 
Neb.  537,  10  N.  W.  452,  38  Am.  Rep.  Am.  Dec.  216  and  note;  Maas  v.  Ter- 
375;  Flanagan  v.  People,  52  N.  Y.  467,  ritory,  10  Okla.  714,  63  Pac.  960,  53 
11  Am.  Rep.  73L  L.R.A.  814;  Alberty  v.  State,  10  Okla. 

Notes:  36  Am.  Dec.  407;  76  A.  S.  Crim.  616,  140  Pac.  1025,  52  L.R.A. 

R.  88.  (N.S.)  248;  State  v.  Lanth,  46  Ore. 

14.  State  V.  Shippey,  10  Minn.  223,  342,  80  Pac.  660,  114  A.  S.  R.  873; 
88  Am.  Dec.  70;  Knights  v.  State,  58  Carter  v.  State,  12  Tex.  500,  62  Am. 
Neb.  225,  78  N.  W.  ^08,  76  A.  S.  R.  Dec.  539  and  note;  Obom  v.  State, 
78  and  note;  Flanagan  v.  People,  52  143  Wis.  249,  126  N.  W.  737,  31 
N.  Y.  467, 11  Am.  Bep.  731;  Carter  v,  L.R.A.(N.S.)  9G6. 

State,  12  Tex.  500,  62  Am.  Dec.  539.  16.  Rogers  v.  State,  128  Ga.  67,  57 
16.  McAllister  v.  State,  17  Ala.  434,  S.  E.  227, 119  A.  S.  R.  364, 10  L.RA. 
52  Am.  Dec.  180;  Hopps  v.  People,  31  (N.S.)  999  and  note;  Leache  v.  State, 
m.  385,  83  Am.  Dec  231;  Homish  v.  22  Tex.  App.  279,  3  S.  W.  539,  58 
People,  142  IlL  620,  32  N.  E.  677,  18  Am.  Rep.  638;  Evers  v.  State,  31  Tex. 
Lil.A.  237;  State  v.  CNeil,  51  Kan.  Crim.  318,  20  8.  W.  744,  37  A.  S.  B. 
651,  33  Pac.  287,  24  L.R.A.  555;  Com.  811,  18  L.R.A.  421. 
T.  Rogers,  7  Mete.   (Man.)   600,  41       17.  Note:  76  A.  S.  R.  88. 
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to  know  the  nature  and  quality  of  the  act  he  was  doing,  or  not  to 
know  that  the  act  was  wrong,  and  under  such  statute  it  has  been 
held  that  the  word  "wrong"  does  not  always  and  necessarily  mean 
legal  wrong,  and  that  accordingly  a  persod  may  be  irresponsible  who 
commits  an  act  under  a  delusion  of  divine  command,  though  he 
knows  at  the  time  that  it  is  an  offense  against  the  penal  law.^^  The 
mere  fact  of  capacity  to  plan  a  criminal  act  does  not  necessarily 
imply  sanity.*' 

56.  Irresistible  Impulse  as  Defense  for  Crime. — The  courts  in  cer- 
tain jurisdictions  have  adopted  the  view  of  the  medical  authorities 
that  if  a  person  commits  a  crime  knowing  it  to  be  wrong,  but  does 
so  under  the  influence  of  an  imcontrollable  and  irresistible  impulse, 
arising  not  from  natural  passion,  but  from  an  insane  condition  of 
the  mind,  he  is  not  criminally  responsible.**  The  weight  of  author- 
ity is,  however,  to  the  effect  that  the  existence  of  an  uncontrollable 
insane  impulse  to  commit  a  crime  known  to  be  such  does  not  modify 
the  criminal  responsibility  for  the  act,  and  that  even  though  the 
accused  had  an  irresistible  impulse  to  commit  the  crime,  if  he  knew 
it  was  wrong  so  to  act,  he  yill  be  held  responsible  as  if  perfectly 
sane.*  In  support  of  this  position  it  has  been  pointed  out  tliat  there 
are  no  means  by  which  to  determine  whether  a  mminal  impulse, 
which  has  been  yielded  to,  is  uncontrollable  or  not,  unless  by  accept- 
ing the  statement  of  the  criminal  upon  that  subject.' 

57.  Various  Forms  of  Insanity  as  Affecting  Responsibility. — 
Whatever  the  form  of  insanity  from  which  the  defendant  may  be 

18.  People  V.  Schmidt,  216  N.  Y.  Atl.  276,  55  L.R.A.  373;  Smith  v. 
324,  110  N.  E.  945,  Ann.  Cas.  1916A  State,  95  Miss.  786,  49  So.  945,  Ann. 
978  and  note.  Cas.  1912A  23  and  note,  27  L.R.A. 

19.  Bennett  v.  State,  57  Wis.  69,  (N.S.)  461  and  note;  State  v.  Riddle, 
14  N.  W.  912,  46  Am.  Rep.  26.  245  Mo.  451,  150  S.  W.  1044,  Ann. 

20.  Parsons  v.  State,  81  Ala.  577,  Cas.  1914A  884,  43  L.R.A.(N.S.)  150; 
60  Am.  Rep.  193;  Flake  v.  State,  121  Genz  v.  State,  59  N.  J.  L.  488,  37  Atl. 
Ind.  433,  23  N.  E.  273,  16  A.  S.  R.  69,  59  A.  S.  R.  619  and  note;  Com.  v. 
408  and  note;  Scott  v.  Com.,  4  Mete.  Hilhnan,  189  Pa.  St.  548,  42  Atl.  196, 
(Ky.)  227,  83  Am.  Dec.  461;  Jolly  69  A.  S.  R.  827  and  note;  State  v. 
V.  Com.,  110  Ky.  190,  61  S.  W.  49,  Alexander,  30  S.  C.  74,  8  S.  E.  440, 
96  A.  S.  R.  429;  Com.  v.  Rogers,  7  14  A.  S.  R.  879;  State  v.  Levelle,  34 
Mete.  (Mass.)  500,  41  Am.  Dec.  458;  S.  C.  120,  13  S.  E.  319,  27.  A.  S.  R. 
State  V.  Peel,  23  Mont.  358,  59  Pac  799;  Leache  v.  State,  22  Tex.  App. 
169,  75  A.  S.  R.  529;  State  v.  Keerl,  279,  3  S.  W.  539,  58  Am.  Rep.  638; 
29  Mont.  508,  75  Pac.  362,  101  A.  S.  State  v.  Harrison,  36  W.  Va.  729,  15 
B.  579.  S.  E.  982,  18  L.R.A.  224  and  note; 

Notes:  60  Am.  Rep.  193,  18  L.R.A.  Obom  v.  State,  143  Wis.  249,  126  N. 

224;27L.R.A.(N.S.)461etseq.;Ann.  W.  737,  31  L.R.A.(N.S.)    966. 

Cas.  1912A  37.  Notes:  76  A.  S.  R.  90;  27  L.B.A. 

1.  People  V.  Horn,  62  Cal.  120,  45  (N.S.)  461  et  seq. 

Am.  Rep.  651;  People  v.  Hubert,  119  And  see  HoiaomB,  vol.  13,  p.  710 

Cal.  216,  51  Pac  329,  63  A.  S.  B.  «t  seq. 

72;  State  v.  Knight,  95  Me.  467,  50  S.  Note:  63  A.  &  B.  100. 
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suffering,'  the  mere  fact  of  such  affliction  will  not  excuse  him,  and 
the  usual  tests  will  be  applied  in  determining  his  criminal  respon- 
sibility. Thus,  it  is  generally  conceded  that  if  a  person  has  the  capate- 
ity  to  distinguish  between  right  and  wrong,  mere  emotional  insanity 
or  passion  or  frenzy  produced  by  anger,  jealousy,  or  other  emotion, 
will  not  excuse  him  from  criminal  liability  for  his  acts.*  However, 
one  court  has  taken  the  position  that  mental  disease,  or  temporary 
dethronement  of  reason,  at  the  time  of  killing  another,  will  prevent 
one  from  being  guilty  of  murder,  although  such  state  is  brought 
about  by  his  own  fault  in  yielding  to  anger  or  passion.  This  hold- 
ing goes  farther  in  the  direction  of  sanctioning  a  defense  based  on 
anger  than  most  of  the  authorities.*  As  to  the  criminal  responsi- 
bility of  imbeciles,  it  has  been  held  that  one  who  by  reason  of  mental 
disease  has  lost  the  power  of  will  to  control  his  actions  and  choose 
between  right  alid  wrong  is  not  responsible  for  an  act  which  is  solely 
the  product  of  such  disease,  although  he  may  know  right  from  wrong,* 
but  the  authorities  are  imanimous  in  declaring  that  mere  weakness 
of  mind  is  not  of  itself  sufficient  to  excuse  the  perpetration  of  a 
criminal  act.'  Partial  insanity  or  monomania  is  no  excuse  for  crime 
unless  it  deprives  the  party  of  his  reason  in  regard  to  the  act  charged,* 
and  if  the  accused  was  able  to  distinguish  between  right  and  wrong 
in  regard  to  the  act  of  which  he  is  accused,  he  is  criminally  liable, 
even  though  partially  insane  at  the  time.'  Nor  does  occasional 
oddity  or  hypochondria  constitute  an  excuse  for  the  commission  of 
crime.*"  Loss  of  memory  is  not  always  a  sign  of  insanity,  though 
in  extreme  ^stances  it  may  amount  to  insanity.  As  affecting  criminal 
responsibility  it  is  held  that,  upon  an  indictment  for  perjury,  evidence 
is  admissible  that,  down  to  a  date  recently  before  the  commission 
of  the  alleged  crime,  the  accused  stood  on  the  brink  of  paresis,  and 
that  his  memory  was  wholly  unreliable.**    Proof  that  a  defendant 

3.  For  definitions  of  the  various  rec-  7.  Rogers  v.  State,  128  Qa.  67,  57 
ognized  forms  of  insanity,  see  .supra,  S.  E.  227,  119  A.  S.  R.  364, 10  L.R.A. 
par.  3.  (N.S.)  999  and  note;  Leache  v.  State, 

4.  Guetig  V.  State,  66  Ind.  94,  32  22  Tex.  App.  279,  3  S.  W.  539,  58 
Am.  Rep.  99;  Plake  v.  State,  121  Ind.  Am.  Rep.  638. 

433,  23  N.  E.  273,  16  A.  S.  R.  408;  8.  Freeman  v.  People,  4  Denio  (N. 

State  v.  Lauth,  46  Ore.  342,  80  Pac.  T.)  9,  47  Am.  Dec.  216  and  note. 

660,  114  A.  S.  R.  873;  State  v.  Drig-  9.  Stevens  v.  State,  31  Ind.  486,  99 

gere,  84  S.  C.  526,  66  S.  E.  1042,  137  Am.  Dec.  634  and  note;  Com.  v.  Rog- 

A.  S.  R.  855  and  note,  19  Ann.  Cas.  ers,  7  Mete.  (Mass.)  500,  41  Am.  Dec. 

1166.  458 ;  State  v.  Porter,  213  Mo.  43,  111 

Notes:  14  A.  8.  R.  882;  Ann.  Cas.  S.  W.  529,  127  A..  S.  R.  589. 

1912A  40.  Note:  76  A  S.  R.  87. 

5.  Duthey  v.  State,  131  Wis.  178,  10.  Hawe  v.  State,  11  Neb.  637,  10 
111  N.  W.  222,  10  L.R.A.(N.S.)  1032  N.  W.  452,  38  Am.  Rep.  375;  State 
and  note.  v.  Clark,  34  Wash.  485,  76  Pae.  98, 

6.  Parsons  v.   State,  81   Ala.  677,  101  A.  S.  R.  1006. 

2  So.  864,  60  Am.  Rep.  193.  11.  State  v.  Coyne,  214  Ho.  344, 
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in  a  criminal  case  is  an  epileptic  does  not  necessanly  show  insanity 
relieving  him  from  criminal  responsibility.  The  effect  of  epilepsy 
is  to  be  determined  upon  consideration  of  all  the  facts  attending  the 
commission  of  the  act  charged,  and  the  connection,  or  absence  of 
connection,  of  those  facts  with  the  defendant's  disease.**  In  the 
case  of  deaf  and  dumb  persons,  their  liability  for  crime  is  dependent 
upon  the  same  principles  as  in  the  case  of  ordinary  persops,  namely, 
their  ability  to  understand  the  nature  of  their  conduct.*'  Delirium 
tremens  is  a  form  of  insanity  which  will  relieve  the  defendant  from 
criminal  responsibility  under  the  same  limitations  as  insanity  result- 
ing from  other  causes,**  and  the  same  principles  apply  in  the  case 
of  insanity  produced  by  the  use  of  morphine,  cocaine  or  other  drugs." 
Dipsomania  does  not,  by  the  weight  of  authority,  afford  any  excuse 
for  a  crime  committed  while  intoxicated.**  Even  though  an  irre- 
sistible appetite  for  liquor  exists,  it  is  no  excuse  for  homicide  and 
is  immaterial  on  the  question  of  premeditation,  even  though  it  over- 
comes the  will  and  amounts  to  a  disease.*^  Criminal  responsibility 
may  exist  though  the  accused  suffered  from  delusions,**  and  accord- 
ing to  many  authorities,  if  a  crime  is  committed  because  of  an  insane 
delusion  on  the  part  of  the  person  committing  it,  he  is  to  be  judged, 
so  far  as  his  criminal  responsibility  is  concerned,  precisely  as  if  the 
facts  which,  in  his  delusion,  he  believed  to  be  true,  were  true.*' 
It  is  a  question  for  the  court  to  say  what  constitutes  an  insane  delu- 
sion and  to  instruct  the  jury  as  to  its  effect.*'  As  to  hypnotism, 
there  is  a  conflict  of  opinion  on  the  question  whether  one  can  be 

114  S.  W.  8,  21  L.R.A.(N.S.)  993  and       16.  Note:   19  Ann.   Caa.   1172. 
note.  17.  Flanigan   v.   People,   86   N.   Y. 

12.  People  V.  Gambacorta,  197  N.  Y.  558,  40  Am.  Rep.  556. 

181,  90  N.  E.  809,  18  Ann.  Cas.  425  In  State  v.  Pike,  49  N.  H.  399,  6 

and  note;  Obom  v.  State,  143  Wis.  Am.  R«p.  533,  it  was  held  correct  to 

249,  126  N.  W.  737,  31  L.R.A.(N.S.)  instruct  the  jury  that  whether  there 

966.  is   such   a   mental   disease   as    dipso- 

13.  State  V.  Harris,  53  N.  C.  136,  mania,  and  whether  defendant  had  that 
78  Am.  Dec.  272;  Rex  v.  Stafford  disease,  and  whether  the  killing  of 
Prison,  [1909]  2  K.  B.  (Eng.)  81,  the  deceased  in  a  prosecution  for  hom- 
16  Ann.  Cas.  442  and  note.  icide  was  the  product  of  such  disease 

14.  State  V.  Singley,  26  R.  I.  263,  are  questions  for  the  jury. 

58  Atl.  905,  3  Ann.  Cas.  920,  67  L.RA.  18.  State  v.  John,  30  N.  C.  339,  49 
322;  State  v.  Driggers,  84  S.  C.  526,  Am.  Dec.  396. 

66  N.  E.  1042,  19  Ann.  Cas.  1166  and       19.  Boswell  v.  State,  63  Ala.  307,  35 
note,  137  A.  S.  R.  855;  Carter  v.  State,  Am.  Rep.  20;  Com.  v.  Rogers,  7  Mete. 
12  Tex.  500,  62  Am.  Dec.  539;  Evers   (Mass.)  500,  41  Am.  Dec.  458. 
v.  State,  31  Tex.  Crim.  318,  20  S.  W.      Notes:  63  A.  S.  R.  104;  37  L.RA. 
744,  37  A.  S.  R.  811,  18  L.R.A.  421.  266. 
Note:  38  Am.  Rep.  648.  20.  Kimberly's    Appeal,    68    Conn. 

15.  Edwards  v.  State.  38  Tex.  Crim.  428,  36  Atl.  847,  57  A.  S.  R.  101  and 
386,  43  S.  W.  112,  39  L.R.A.  262  and   note,  37  L.R.A.  261. 

note;  Moss  v.  State,  67  Tex.  Crim.      Note:  63  A.  S.  R.  81. 
620, 124  S.  W.  647, 136  A.  S.  R.  1001. 
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compelled  to  commit  a  criminal  act  by  hypnotic  influence  witboat 
criminal  responsibiliiy  on  his  part.*  Many  courts  recognize  klepto- 
mania as  a  defense  in  criminal  prosecutions,*  but  others  insist  that 
kleptomania  is  no  defense  unless  t^e  accused  was  unable  to  distinguish 
right  from  wrong  when  he  acted;  in  other  words,  he  is  not  excused 
if  he  was  conscious  of  the  moral  quality  of  his  act*  That  the  impulse 
to  steal  is  inspired  by  avarice  or  greed  will  not  preclude  the  defense 
of  insanity,  if  the  will  power  is  weakened  to  such  an  extent  as  to 
leave  the  afflicted  one  powerless  to  control  the  impulse.*  Somnam- 
bulism may  operate  as  a  defense  in  the  commission  of  crime,  when 
it  negatives  conscious  intent.' 

58.  Time  When  Insanity  Must  Exist  in  Order  to  Constitute  a 
Defense. — ^Insanity  need  not  exist  for  any  definite  period  of  time 
before  the  commission  of  the  offense.  It  is  only  necessary  that  it 
exist  at  the  moment  when  the  act  occurred  with  which  the  accused 
stands  charged.*  On  the  other  hand,  if,  at  the  time  of  the  commis- 
sion of  the  crime,  the  accused  was  sane,  it  is  wholly  immaterial 
whether  or  not  he  was  insane  at  some  other  period  of  his  life,  whether 
the  insanity  existed  before  or  after  the  offense.'  It  has  been  said  that 
if  a  person  is  insane  at  the  time  he  takes  the  life  of  another,  it  can 
make  no  difference,  so  far  as  the  defense  of  insanity  is  concerned,  as 
to  how  or  in  what  manner  his  insane  condition  was  produced,*  but 
there  is  authority  to  the  effect  that  insanity  arising  during  the  progress 
of  a  difficulty  voluntarily  brought  on  by  the  defendant,  and  as  the 
result  of  a  blow  rightfully  inflicted  by  his  adversary,  has-  been  held 
not  to  excuse  him  for  his  subsequent  conduct  in  the  affray.* 

59.  Effect  of  Insanity  after  Alleged  Crime. — ^The  rule  at  common 
law  is  well  settled  that  a  person,  while  insane,  cannot  be  tried,  sen- 
tenced, nor  executed.  It  is  obvious  that  if  tried  while  insane,  his 
insanity  may  disable  him  from  making  a  rational  defense,**  and 
hence  both  at  common  law,  and  by  statute  in  many  jurisdictions,  if, 
at  any  time  while  criminal  proceedings  are  pending  against  a  person 

1.  Note:  40  LJR.A.  271.  558,  128  S.  W.  871,  28  L.R.A.(N.S.) 

2.  State  V.  McCullough,  114  la.  532,  665. 

87  N.  W.  503,  89  A.  S.  R.  382,  55  6.  Freeman  v.  People,  4  Denio  (N. 

L.R.A.  878;  Looney  v.  State,  10  Tex.  Y.)  9,  47  Am.  Dec.  216;  Flanagan  v. 

App.  520,  38  Am.  Rep.  646.  People,  52  N.  Y.  467,  11  Am.  Rep. 

Notes:  60  Am.  Rep.  216;  18  LHJi..  731. 

229.  7.  Note:  76  A.  S.  R.  85. 

3.  State  V.  Riddle,  245  Mo.  451, 160  8.  State  v.  Porter,  213  Mo.  4S,  111 
S.  W.  1044,   Ann.   Cas.   1914A   884  S.  W.  629,  127  A.  S.  R.  689. 

and  note,  43  L.R.A.(N.S.)  150.  9.  State  v.  Coyle,  86  S.  C.  81,  67 

'    4.  State  v.-McCoUongh,  114  la.  532,  S.  E.  24, 138  A.  S.  R.  1022  and  note. 

87  N.  W.  503,  89  A.  S.  R.  382,  65  10.  Freeman  v.  People,  4  Denio  (HL 

LJI.A.  378.  Y.)  9,  47  Am.  Deo.  216. 

5.  Fain  v.  Com.,  78  Ey.  183, 39  Am.  Note:  38  L.RJk..  577. 
Rep.  213;   Tibbs   ▼.   Com.,  138   Ey. 
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accnaed  of  a  crime,  whether  before  or  during  or  after  the  trial,  the 
trial  court,  either  from  observation  or  upon  the  suggestion  of  counsel, 
have  facts  brought  to  its  attention  which  raise  a  doubt  of  the  sanity 
of  the  defendant,  the  question  should  be  settled  before  further  steps 
are  taken.  The  methoid  of  settling  this  question  is  within  the  dis- 
cretion of  the  trial  court.  The  court  can  itself  enter  upon  the  in- 
quiry **  or  submit  the  question  to  a  jury  impaneled  for  that  purpose.** 
A  trial  of  the  question  of  present  insanity  is  not  a  trial  of  an  indict- 
ment but  is  preliminary  to  such  trial,  and  the  object  is  simply  to 
determine  whether  the  person  charged  with  an  offense  and  alleged 
to  be  insane  shall  be  required  to  plead  and  proceed  to  the  trial  of  the 
main  issue  of  guilty  or  not  guilty.*'  The  defendant  is  not  as  a 
matter  of  legal  right  entitled  to  have  a  separate,  independent  and 
preliminary  trial  of  the  question  of  his  present  insanity  by  a  jury 
specially  impaneled  for  the  purpose.**  In  certain  jurisdictions,  the 
judge  may  appoint  a  commission  of  experts  to  inquire  into  the  mental 
condition  of  the  defendant.*'  In  reference  'to  the  test  of  insanity 
for  this  purpose,  it  has  been  held  that  the  accused,  though  not  entirely 
sane,  may  be  put  upon  his  trial,  if  he  rightly  comprehends  his  own 
condition  with  reference  to  the  proceedings  then  pending  against 
him,  and  can  rationally  conduct  his  defense.**  The  burden  of  proof 
on  the  issue  of  present  insanity  rests  on  the  defendant,  at  least  to  the 
extent  of  overcoming  the  presmnption  of  sanity.  As  to  the  quantum 
of  evidence,  however,  a  conflict  of  authority  exists.  According  to 
some  authorities,  if  the  proof  leaves  a  reasonable  doubt  as  to  sanity, 
he  is  entitled  to  the  benefit  of  the  doubt,  but  other  courts  hold  that 
the  burden  is  upon  the  prisoner  to  show  by  a  preponderance  of  the 
proof  that  he  is  incapable  of  properly  conferring  with  his  counsel 
and  preparing  his  case  for  trial.  This  latter  view  is  defended  on  the 
ground  that  the  issue  in  question  is  purely  collateral,  similar  to  the 
issues  involved  upon  an  application  for  a  continuance,  or  the  quali- 
fication of  a  talesman  when  the  jury  is  being  impaneled.  In  all  such 
cases,  the  determination  is  controlled  by  a  preponderance  of  the 
proof.  That  the  issue  in  question  is  of  a  collateral  character  is  evi- 
denced by  the  fact  that  peremptory  challenges  are  not  allowed  in 
the  trial  of  this  issue,  because  they  are  only  given  where  the  trial  is 
upon  the  indictment.*'    As  to  the  general  conduct  of  the  trial  on  the 

11.  Maa3  v.  Territory,  10  Okla.  714,      Note:  38  LJt.A.  585, 

63  Pac.  960,  53  L.R.A.  814;  Dietz  v.  14.  Webber  v.   Com.,  119   Pa.   St 

State,  149  Wis.  462,  136  N.  W.  166,  223,  13  AtL  427,  4  A.  S.  R.  634. 

Ann.  Cas.  1913C  732.  16.  State  v.  Charles,  124  La.  744, 

12.  Steward  v.  State,  124  Wis.  623,  50  So.  699,  18  Ann.  Cas.  934. 

102  N.  W.  1079,  4  Ann.  Cas.  389  16.  Freeman  v.  People,  4  Denio  (N. 
and  note.  Y.)  9,  47  Am.  Dec  216. 

13.  Freeman  v.  People,  4  Denio  (N.       Note:  38  L.R.A.  679. 

Y.)  9,  47  Am.  Dee.  216.  17.  Freeman  v.  People,  4  Denio  (N. 
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issue  of  present  insanity,  it  may  be  said  that  in  the  absence  of  the 
lequirement  of  any  particular  mode  of  procedure,  the  court  may 
mould  it  to  correspond  with  the  analogous  methods  of  proceeding 
resorted  to  for  the  purpose  of  special  issues.**  If  the  question  of 
present  sanity  be  raised  after  verdict  and  before  sentence,  the  court 
may  cause  the  sentence  to  be  stayed  until  the  question  is  determined.*' 
In  such  cases,  the  judge  may  himself  determine  the  matter  or  submit 
the  same  to  a  jury.*'  Where  the  question  of  sanity  is  raised  after 
the  accused  has  been  sentenced  to  death  it  is  generally  held  that  the 
right  of  the  accused  to  a  trial  is  not  a  matter  of  absolute  right,  if  the 
court  is  satisfied  of  his  sanity,  but  that  the  character  of  the  investiga- 
tion rests  in  the  discretion  of  the  court.*  Upon  restoration  to  sanity 
one  who  became  insane  only  after  the  commission  of  crime  may  be 
punished  the  same  as  if  he  had  always  been  sane.' 

60.  Determinatloii  of  Issue  of  Insanity;  Instructions;  Verdict. — 
Insanity  as  a  defense  in  criminal  prosecutions  is  a  question  of  fact 
for  the  jury  to  determine  under  proper  instructions  by  the  court,'  as 
other  facts  are  found.*  It  has  been  held  that  jurymen  who  have  dis- 
agreed as  to  the  insanity  of  a  person  accused  of  crime,  when  such  issue 
was  submitted  to  them  on  a  special  plea  of  insanity,  are  disqualified 
from  sitting  on  a  jury  to  try  the  accused  under  his  plea  of  not  guilty, 
and  that  a  person  accused  of  crime  who  is  compelled  to  be  tried  on 
his  plea  of  not  guilty  before  the  same  jury  that  has  heard  and  con- 
sidered the  evidence  on  his  special  plea  of  insanity,  and  has  disagreed, 
and  been  discharged  from  further  consideration  of  such  special  plea, 
is  thereby  deprived  of  his  constitutional  right  to  trial  by  an  impartial 
jury.'  Though,  usually,  the  defendant  in  a  criminal  proceeding  can 
control  or  discharge  his  counsel,  it  has  been  held  that  if  the  sanity 

Y.)   9,  47  Am.  Dec.  216;  Jordan  v.  qniry  as  to  the  sanity  of  the  pris- 

State,  124  Tenn.  81,  135  S.  W.  327,  oner,  and  if  such  trial  court  has  lost 

34  L.R.A.(N.S.)    1115  and  note.  jurisdiction  to  stay  execution  because 

Note:  38  L.R.A.  580.  of  such  affirmance,  then  the  appellate 

18.  Note:  38  L.R.A.  583.  court  has  power  to  stay  the  execution 

19.  Note:  38  L.R.A.  587.  until  the  trial  court  can  inquire  into 

20.  Bonds    v.    State,    Mart.    &    Y.  the  question. 

(Tenn.)  143, 17  Am.  Dec.  795.  2.  Note:  38  L.R.A.  590. 

1.  Baughn  ▼.  State,  100  Qa.  554,  28  3.  State  v.  Eeerl,  29  Mont.  508,  76 

8.  E.  68,  38  L.R.A.  677  and  note;  Pae.  362,  101  A.  S.  R.  579;  People 

State  V.  Nordstrom,  21  Wash.  403,  58  v.  Scott,  195  N.  Y.  224,  88  N.  E.  35, 

Pac  248,  53  L.R.A.  584.  133  A,  S.  R.  789;  Stote  v.  Brown,  36 

In  Ez  parte  State,  150  Ala.  489,  43  Utah   46,   102   Pac.   641,   24  L.R.A. 

So.  490,  124  A.  S.  R.  79,  10  L.R.A.  (N.S.)  545. 

(N.S.)    1129,  it  was  held  that  if  a  4.  Stevens  v.  State,  31  Ind.  485,  99 

person  has  been  sentenced  to  death,  Am.   Deo.   634.     And   see   generaQy, 

and  the  sentence  affirmed  on  appeal,  Jubt. 

the  court,  wherein  the  conviction  was  5.  French  T.  State,  85  Wis.  400,  55 

had,  has  power  to  stey  the  execution  N.  W.  566,  39  A.  S.  S.  855,  21  IuR.A. 

for  the  purpose  of  institating  an  in-  402. 
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of  the  defendant  is  in  issue,  the  court  should  allow  evidence  on  l^ak 
point,  even  though  against  the  defendant's  will,  when  offered  by 
his  counsel,  and  that  it  is  error  for  the  court  to  discharge  counsel  «rf 
the  defendant,  in  a  criminal  proceeding,  at  the  defendant's  demand, 
and  submit  his  case  to  the  jury  upon  the  evidence  of  the  state,  when 
counsel  offers  to  show  by  the  testimony  of  witnesses  that  the  prisoner 
is  insana*  In  certain  jurisdictions,  where  the  judges  are  permitted 
to  comment  upon  the  weight  and  value  of  evidence,  it  has  been  held 
proper  for  the  court  to  caution  the  jury  concerning  this  defense 
which  judicial  experience  has  shown  to  be  often  attempted  by  con- 
trivance and  perjury,  but  instructions  by  the  trial  court  which  are 
designed  to  cast  discredit  or  suspicion  upon  the  defense  are  not 
regarded  with  favor.'  Insanity  and  self-defense  are  both  consistent 
defenses,  and  when  there  is  evidence  to  support  both,  an  instruction 
is  proper,  that  if  the  jury  find  on  one  or  both  such  defenses  in  favor 
of  the  defendant  they  will  return  a  verdict  of  not  guilty.*  It  has 
been  held  proper  for  the  court  to  instruct  the  jury  that,  if  it  be  found 
that  the  defendant  committed  the  crime  in  a  manner  which  would  be 
criminal  if  sane,  the  verdict  should  be  "not  guilty  by  reason  of 
insanity,"  if  the  act  was  the  offspring  of  insanity,'  and  a  verdict  in 
this  form  under  such  circumstances  is  required  by  statute  in  some 
states."  There  is,  however,  authority  to  the  effect  that,  although  a 
statute  provides  that  when  the  defense  of  insanity  is  set  up,  the  jury 
shall  find  specially  whether  the  defendant  was  insane  when  the  alleged 
crime  was  committed,  and  that,  if  they  acquit  on  that  ground, 
the  verdict  should  so  state,  the  jury  has  the  constitutional  right  to 
give  a  general  verdict,  though  a  special  verdict  is  not  unauthorized, 
on  the  ground  that  the  accused  must  be  protected  in  his  constitutional 
right  to  a  trial  by  jury  and  that  the  legislature  cannot  make  any 
substantial  changes  in  its  character,  and  that  one  of  the  substantial 
elements  of  the  right  of  trial  by  jury  is  the  right  of  the  jury  to  give 
a  general  verdict  on  the'  merits.**  In  England  it  is  provided  by 
statute  that  the  jm:y  may  render  a  verdict  of  guilty  but  insane  at  the 
time  of  the  commission  of  the  crime.  Where  such  a  vert'ict  is 
rendered,  it  is  held  equivalent  to  a  conviction  for  the  purpose  of  an 
appeal,  though  there  can  be  no  appeal  from  the  part  of  such  verdict 
finding  that  the  defendant  was  insane  at  the  time  of  the  commission 
of  the  crime,  because  such  finding  is  not  a  part  of  the  conviction." 

6.  State  V.  Patten,  10  La.  Ann.  299,  Am.  Rep.  242. 

63  Am.  Dec  594.  10.  State  v.  Crowe,  39  Mont.  174, 

7.  Aszman  ▼.  State,  123  Ind.  347,  102  Pac.  579,  18  Ann.  Cas.  643. 

24  N.  E.  123,  8  L.R.A.  33;  State  v.       11.  Underwood  v.  People,  32  Mich. 

Crowe,  39  Mont.  174,  102  Pac.  579,  1,  20  Am.  Rep.  633. 

18  Ann.  Cas.  643.  12.  Rex  v.  Machardy,  [19111  2  E. 

8.  State  V.  Porter,  213  Mo.  43,  111  B.  (Eng.)  1144,  Ann.  Cas.  1012A  461 
S.  W.  529,  127  A.  S.  R.  589.  and  note. 

9.  State  V.  Jones,  50  N.  H.  369,  9 
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61.  Confinement  of  Persons  Acquitted  by  Reason  of  Insanity.— -^ 

Nearly  all  of  the  states  of  this  country  as  well  as  England  and  Canada 
have  statutes  relating  to  the  confinement  of  one  acquitted  of  crime 
by  reason  of  insanity,  and  the  right  to  confine  one  who  is  still  insane, 
and  who  is  dangerous  to  the  public  peace  and  safety,  until  such  tim« 
as  he  can  be  released  with  safety,  provided  that  the  present  existence 
of  such  insanity  or  dangerous  con(Ution  is  properly  shown,  has  appar- 
ently never  been  questioned.**  A  statute  providing  that  a  person 
acquitted  of  a  criminal  charge  on  the  ground  that  he  was  insane 
when  the  offense  was  committed  shall  be  committed  to  the  asylum 
for  the  dangerous  insane,  is  not  ex  post  facto  as  to  a  person  tried  and 
acquitted  on  that  ground,  after  the  statute  was  enacted  for  an  offense 
committed  before  its  passage.^*  As  to  the  necessity  for  a  finding  as 
to  the  continuance  of  the  insanity  of  one  acquitted  on  that  ground, 
as  a  prerequisite  to  his  confinement,  it  is  usually  held  that  the  insanity 
of  such  a  person  is  presumed  to  continue  until  the  contrary  is  shown,** 
and  that  it  is  not  necessary  to  hold  the  inquisition  generally  required, 
by  statute,  in  the  case  of  persons  alleged  to  be  insane,  before  their 
commitment.**  The  right  of  the  person  on  proof  of  his  recovery  of 
his  sanity  to  be  discharged  on  proper  proceedings  has  been  held  a 
sufficient  safeguard  of  his  rights  in  such  cases.*^  Nor,  it  has  been 
declared,  is  one  deprived  of  due  process  of  law  by  the  fact  that  no 
appeal  is  provided  from  an  order  committing  him  to  an  asylum  or 
hospital  on  his  acquittal  on  the  ground  of  insanity.**  As  to  the 
place  and  nature  of  confinement,  the  statutes  of  nearly  ail  the  states 

13.  In  re  Clark,  86  Kan.  539,  121  Chaaler,  196  N.  T.  525,  89  N.  E.  1109, 
Pac.  492,  Ann.  Caa.  1913C  317  and  25  L.R.A.(N.S.)  946  and  note;  In  re 
note,  39  L.R.A.(N.S.)  680;  Underwood  Brown,  39  Wash.  160,  81  Pac.  552, 
y.  People,  32  Mich.  1,  20  Am.  Rep.  109  A.  S.  R.  868,  4  Ann.  Cas.  488 
633;  Northfoss  v.  Welch,  116  Minn,  and  note,  1  L.R.A.(N.S.)  540;  State 
62,  133  N.  W.  82,  Ann.  Cas.  1913A  v.  SneU,  46  Wash.  327,  89  Pac.  931, 
1257  and  note,  36  L.RA.(N.S.)  578;  9  L.R.A.(N.S.)  1191. 

People  V.  Chanler,  196  N.  Y.  525,  89  Note:  1  L.R.A.(N.S.)   643  «t  seq. 

N.  E.  1109,  25  L.R.A.{N.S.)  946  and  16.  State  v.   Snell,  46   Wash.  327, 

note;  Re  Boyett,  136  N.  C.  415,  48  89   Pac.   931,   9   L.R.A.(N.S.)    U91. 

S.  E.  789,  103  A.  S.  R.  944,  1  Ann.  Generally  as  to  inquisitions  of  insan- 

Cas.  729,  67  LJR.A.  972;  In  re  Brown,  ity,  see  supra,  par.  6  et  acq. 

39  Wash.  160,  81  Pac.  552,  109  A.  S.  17.  In  re  Clark,  86  Kan.  539,  121 

R.   868,  4   Ann.  Cas.  488,  1  L.R.A.  Pac.  492,  Ann.  Cas.  1913C  317  and 

(N.S.)  540;  State  v.  SneU,  46  Wash,  note,  39  L.R.A.(N.S.)  680;  Northfoss 

327,  89  Pac.  931,  9  L.RA.(N.S.)  1191.  v.  Welch,  116  Minn.  62, 133  N.  W.  82, 

Notes:  1  L.R.A.(N.S.)  541  et  seq.;  Ann.    Cas.    1918A   1257,   36    LJtA. 

21  Ann.  Cas.  1189.  (N.S.)  578  and  note;  People  v.  Chan- 

14.  In  re  Clark,  86  Kan.  639,  121  ler,  196  N.  Y.  525,  89  N.  E.  1109,  25 
Pac.  492,  Ann.  Cas.  1913C  317  and  L.R.A.(N.S.)  946  and  note. 

note,  39  L.R.A.(N.S.)  680.  Note:  21  Ann.  Cas.  1189. 

15.  In  re  Clark,  86  Ktax.  639,  121  18.  People  v.  Chanler,  196  N.  Y. 
Pac.  492,  Ann.  Cas.  1913C  317  and  525,  89  N.  E.  1109,  25  L.R.A.(N.8.) 
note,  39  L.R.A.(N.S.)  680;  People  v.  946  and  note. 
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provide  for  confinement  in  ihe  insane  asylum,  or  hospital,  of  one 
acquitted  of  crime  by  reason  of  insanity,  if  still  insane.  Some,  how- 
ever, provide  for  confinement  in  prison,  or  in  jail ;  others  provide  for 
commitment  to  the  care  of  the  sheriff;  others,  for  their  being  kept 
in  strict  custody,  without  any  provision  as  to  the  place ;  and  stiU  others, 
for  their  being  kept  in  such  place  as  the  court  shall  direct.  A  few, 
also,  contain  a  provision  authorizing  the  court  to  give  such  person 
into  the  care  of  his  friends  on  their  giving  proper  security.  It  has 
been  held  that  the  person  must  not  be  treated  as  a  criminal  under- 
going punishment,  but  should  be  allowed  such  privileges  as  are  not 
incompatible  with  due  discipline.*'  The  right  of  a  person  acquitted 
of  crime  on  the  ground  of  insanity  to  be  discharged  from  restraint 
on  his  restoration  to  sanity  seems  from  the  decided  cases  to  be  without 
question,*^  but  the  means  by  which  the  release  is  to  be  accomplished 
does  not  appear  to  be  the  same  in  the  several  jurisdictions,  the  question 
being  usually  controlled  by  statutes,  the  provisions  of  which  are  not 
uniform.*  Most  of  the  states  provide  by  statute  for  confinement  until 
restoration  to  sanity.  Some,  however,  provide  for  confinement  until 
further  order  of  the  court,  and  some  until  the  prisoner  is  discharged 
by  due  course  of  law.'  It  would  seem,  however,  that  such  a  statute 
to  be  valid  must  furnish  adequate  means  to  secure  the  purpose  for 
which  it  was  intended.  Thus,  a  statute  providing  that  the  court 
should  senteiice  one  acquitted  on  the  ground  of  insanity  to  confine- 
ment in  the  state  insane  asylum  until  such  time  as  the  governor 
should  discharge  him,  and  that  such  discharge  should  be  granted 
whenever  the  prison  inspectors  should  summon  certain  specified 
officers  to  examine  the  defendant  and  they  should  certify  to  the 
governor  that  he  was  no  longer  insane,  has  been  held  unconstitutional 
as  depriving  one  of  his  liberty  without  due  process  of  law,  in  that  it 
contained  nothing  which  could  compel  the  performance  of  the  func- 
tions necessary  to  secure  the  release.*  For  a  like  reason  it  has  been 
held  that  a  statute  providing  that  when  a  person  is  acquitted  of  a 
capital  offense  on  the  ground  of  insanity,  the  court  shall,  in  its  dis- 
cretion, commit  him  to  the  hospital  for  the  dangerous  insane,  and 
that  he  shall  not  be  discharged  therefrom  except  by  act  of  the  legis- 
lature, is  unconstitutional.^ 

19.  Note:  25  L.R.A.(N.S.)  947.         bkas  Ck)Rro8,  vol.  12,  p.  1216. 

20.  Northfofls  V.  Welch,  116  Minn.      2.  Note:  1  L.RA.(N.S.)  546. 

62,  133  N.  W.  82,  Ann.  Cas.  1913A  8.  Underwood  v.  People,  32  Mich. 

1257  and  note,  36  L.R.A.(N.S.)  578.  1,  20  Am.  Eep.  633. 

Note:  1  L.RJi..(N.S.)  542,  547.  Note:  43  A.  S.  R.  540 

1.  Notee:  1  L.RA.(N.S.)  547  et  seq;  4.  In  re  Boyett,  136  N.  C.  415,  48 

Ann.  Cas.  1913A  1260  et  seq.    As  to  8.  E.  789,  103  A.  S.  R.  944,  1  Ann. 

discharge  on  habeas  corpus,  see  Ha-  Cas.  729  and  note,  67  L.R.A.  972. 

610 


Digitized  by 


Google 


14  E.  C.  L.  INSANITY  §§  62,  63 

X.  Actions  by  and  against  Insane  Persons 

62.  Action  by  Insane  Person. — ^In  the  earliest  days  of  the  common 
law,  idiots,  madmen,  and  such  as  were  bom  deaf  and  dumb  were 
declared  incapable  of  suing  because  they  wanted  reason  and  under- 
standing, but  the  courts  afterwards  came  to  bold  that  actions  might 
be  maintained  in  the  names  of  insane  persons  and  prosecuted  on 
their  behalf,*  and  it  is  now  generally  held  that  the  competency  of 
an  insane  person  not  under  guardianship  to  bring  suit  in  bis  own 
name  depends  on  the  extent  to  which  the  statutes  of  the  various  juris- 
dictions have  modified  the  common  law  rule,*  and  that  an  action  can- 
not be  dismissed  merely  because  it  is  brought  by  an  insane  person  in 
his  own  name,  unless  the  statute  so  provides.'  This  matter  of  the 
institution  of  suits  by  insane  persons  is,  however,  now  controlled  by 
statute,  to  a  great  extent'  and  in  some  jurisdictions  the  appointment 
of  a  guardian  ad  litem  for  an  insane  or  incompetent  plaintiff  is 
expressly  authorized  when  it  is  deemed  expedient  by  the  court  in 
which  the  action  or  proceeding  is  prosecuted,  or  by  a  judge  thereof.' 

63.  Action  by  Nert  Friend  or  Guardian. — ^While  there  is  some  con- 
flict as  to  the  right  of  an  insane  person  to  institute  proceedings  by 
next  friend,  it  is  generally  well  settled  that  where  a  person  is  actually 
insane,  but  has  not  been  judicially  declared  so,  actions  both  at  law 
and  in  equity  may  be  maintained  on  his  behalf  by  a  next  friend.  In 
some  states,  it  is  necessary  that  the  next  friend  should  be  appointed 
by  the  court,  while  in  others  it  is  held  that  any  person  may  volunteer 
to  act  as  next  friend ;  though  in  such  cases  it  has  sometimes  been  said 
that  it  is  in  the  discretion  of  the  court  to  permit  the  suit  to  proceed, 
and  that  a  volunteer  takes  the  risk  of  being  held  liable  for  costs  if 
the  court  sees  fit  to  dismiss  the  suit  or  to  account  to  the  insane  person 
in  case  he  recovers  his  mind.*"    The  authorities  are  also  harmonious 

5.  Notes:  130  A.  S.  R.  841;  64  In  AUen  v.  Ranson,  44  Mo.  263,  100 
L.R.A.  513.  Am.  Dec.  282,  however,  the  power  of 

6.  Menz  v.  Beebe,  95  Wis.  ^83,  70  the  court  to  appoint  a  guardian  for  a 
N.  W.  468,  60  A.  S.  R.  120 ;  Wiesmann  nonresident  plaintiff  in  an  action  of 
V.  Donald,  125 '  Wis.  600,  104  N.  W.  ejectment  was  denied,  even  after  a  sug- 
916,  2  L.R.A.(N.S.)  961  and  note.  gestion  that  he  was  insane. 

7.  Wiesmann  v.  Donald,  125  Wis.  10.  Isle  v.  Cranby,  199  111.  39,  64 
600,  104  N.  W.  916,  2  L.R.A.(N.S.)  N.  E.  1065,  64  L.R.A.  513  and  note. 
961  and  note.  Note:  64  L.R.A.  533. 

8.  State  V.  Jehlik,  66  Kan.  301,  71  In  Covington  v.  Neftzger,  140  III. 
Pac.  572,  61  LJI.A.  265;  608,  30  N.  E.  764,  33  A.  S.  R.  261, 

Note:  130  A.  S.  R.  842  et  seq.  it  was  held  that  a  bill  in  equity  could 

9.  Dunphy  v.  Dnnpby,  161  Cal.  380,  not  be  maintained  in  the  name  of  an 
119  Pac.  512,  Ann.  Cas.  1913B  1230,  insane  person  by  his  next  friend  to 
38  LkR.A.(N.S.)  818;  Wiesmann  v.  set  aside  a  deed  made  by  the  incom- 
Donald,  125  Wis.  600,  104  N.  W.  916,  petent,  bnt  that  such  suit  could  be 
2  L.R.A.(N.S.)  061  and  note.  maintained  only  by  a  conservator  hav. 

Note:  130  A.  S.  R.  842.  ing  custody  and  control  of  the  estate 
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in  holding  that  in  all  cases  where  a  person  is  not  actually  insane,  but 
is  incapable,  through  age  or  weakness  of  mind,  from  conducting  his 
own  affairs,  suits  may  be  maintained  on  his  behalf  by  his  next  friend, 
but  it  has  been  held  that  it  is  in  the  discretion  of  the  court  to  allow 
an  action  so  instituted  to  proceed  or  not,  and  it  may  order  a  stay  of 
proceedings  to  await  the  due  appointment  of  a  general  guardian,  or 
order  the  same  to  be  discontinued,  as  it  may  be  advised.**  Even 
after  a  guardian  has  been  appointed  for  an  insane  person,  if  the 
interests  of  the  guardian  clash  with  those  of  the  iiisane  person,  most 
of  the  authorities  hold  that  a  next  friend  may  prosecute  the  action, 
though  some  declare  that  a  special  guardian  should  be  appointed  to 
conduct  the  suit.  So  also  actions  have  been  maintained  by  a  next 
friend  after  a  finding  of  insanity  and  the  appointment  of  a  guardian, 
where  such  finding  and  the  appointment  of  the  guardian  were  made 
in  another  country  or  state,  and  there  was  no  guardian  in  the  juris- 
diction where  the  action  was  brought,  and  where  there  has  been  a 
finding  of  insanity  within  the  jurisdiction,  but  no  guardian  has  been 
appointed,  it  has  been  held  that  an  action  may  be  maintained  by  a 
next  friend.*'  An  objection  to  a  next  friend  acting  for  the  plaintiff 
must  be  taken  before  entering  upon*  the  trial  on  the  merits  and  can- 
not be  raised  by  requests  for  instructions.*'  A  judgment  in  one 
state  establishing  the  right  of  a  plaintiff  to  sue  by  next  friend  has 
been  held  final  and  conclusive  as  to  that  matter  in  the  courts  of 
another  state,  and  an  action  on  a  judgment  recovered  by  an  insane 
person  suing  by  his  next  friend  in  one  state  may  be  maintained  in 
another  state  by  the  insane  person  suing  by  the  same  next  friend.** 
The  next  friend  of  an  insane  person  in  a  writ  of  error  is  not  neces- 
sarily the  same  person  who  represented  him  as  guardian  ad  litem  in 
the  lower  court  The  incapacity  of  the  insane  person  to  change  hia 
representative  does  not  prevent  the  court  from  making  the  change.** 
The  power  of  the  court  to  substitute  a  guardian  ad  litem  for  the  next 
friend  of  an  incompetent  person  is  broad  and  necessarily  exercised 
in  a  summary  way,  and  may  be  done  without  notice  to  the  next 
friend.**    If  an  action  is  brought  and  voluntarily  dismissed  by  the 

and  rights  of  the  insane  person.     It  Note:  64  L.R.A.  533. 

did  not  appear  in  this  case  whether  a  12.  Note:  64  L.R.A.  533. 

conservator  had  been  appointed,  but  13.  Worthington  v.  Mencer,  96  Ala. 

in  the  later  case  of  Isle  v.  Cranby,  310,  11  So.  72,  17  L.R.A.  407. 

199  m.  39,  64  N.  E.  1065,  64  L.RA.  14.  Cook  v.  Thomhill,  13  Tex.  293, 

513,  the  court  was  of  the  opinion  that  65  Am.  Deo.  63. 

there  had  been  such  appointment  and  16.  lago  v.  lago,  168  IlL  339,  48 

held  that  if  this  was  not  the  case  the  N.  E.  30,  61  A.  S.  R.  120,  39  L.R.A. 

doctrine  that  one  not  adjudged  insane  115. 

could  not  sue  by  next  friend  was  con-  16.  King    v.    McLean    Asylum,    64 

trary  to  the  weight  of  authority.  Fed.  331,  21  U.  S.  App.'  481,  12  C.  C. 

11.  Plympton  v.  HaU,  55  Minn.  22,  A.  145,  26  LJIJL,  784. 
56  N.  W.  361,  21  LJt.A.  675. 
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next  friend  of  an  alleged  insane  person,  it  is  erroneotis  to  tax  costs 
against  the  latter  and  enter  judgment  against  him  therefor.  In  such 
case,  the  next  friend  is  primarily  liable  for  the  costs,  the  estate  of  the 
insane  person  being  liable  over,  provided  the  fact  that  he  is  an  insane 
person  and  that  the  action  was  brought  in  good  faith  is  proved.*' 
Where  a  person  has  been  judicially  declared  of  unsound  mind,  and 
a  guardian  appointed,  a  majority  of  the  authorities  hold  that  all 
suits  should  be  brought  by  such  guardian,**  and  it  has  been  held  that 
an  action  of  divorce  may  be  maintained  in  the  name  of  the  insane 
person,  by  his  guardian,*'  though  there  is  also  authority  to  the  con- 
trary.*" So  it  has  been  held  by  some  courts  that  a  suit  to  set  aside 
the  contract  of  an  insane  person  may  be  brought  in  the  name  of  his 
guardian,  though  it  is  said  to  be  the  better  practice  to  make  the 
insane  person  a  party  to  the  proceedings.'  In  other  jurisdictions, 
however,  it  is  required  that  the  guardian  bring  the  action  in  the 
name  of  the  insane  person  and  not  in  his  own  name.* 

64.  Action  against  Insane  Persons. — In  some  jurisdictions,  after 
an  inquisition  has  ascertained  that  the  person  is  of  unsound  mind, 
and  his  person  and  estate  have  been  committed  to  a  guardian  or 
committee,  a  suit  at" law  is  not  maintainable,  and  it  is  regarded  as  a 
contempt  of  the  court  having  by  statute  the  custody  of  persons  and 
estates  of  such  persons  to  commence  and  prosecute  an  action  at  law 
against  them  without  permission.*  Prior,  however,  to  such  inquisition 
and  appointment  of  guardian  or  committee,  it  is  generally  held  that 
an  insane  person  may  be  made  a  party  defendant  to  a  civil  action 
the  same  as  a  sane  person.*  When  suit  is  thus  brought  against  a 
person,  not  an  idiot,  but  who  is  of  nonsane  mind,  it  has  frequently 
been  stated  as  the  rule  that  he  must,  if  an  infant,  be  defended  by 
guardian;  and  if  an  adult,  he  must  be  defended  by  an  attorney  to 
be  appointed  by  the  court  if  necessary.'    Sometimes,  for  the  protec- 

17.  Nance  ▼.  Stockburger,  112  Ga.   C.)  286,  70  Am.  Dec.  196. 

90,  37  S.  E.  125,  81  A.  S.  B.  22  and  2.  Hutchins  v.  Johnson,   12   Conn. 

note.  376,  30  Am.   Dee.   622;   Lombard  v. 

18.  Chavannes   v.   PriesUy,   80   la.  Morse,  155  Mass.  136,  29  N.  £.  205, 
316,  45  N.   W.  766,  9   LJEI.A.   193;  14  L.R.A.  273. 

ITiekerson  v.  Gilliam,  29  Mo.  466,  77  3.  L'Amoureux  v.  Crosby,  2  Paige 

Am.  Dee.  583.  (N.  Y.)  422,  22  Am.  Dec.  655.    And 

Note:  64  L.R.A.  526,  533.  see  King  v.  Robinson,  33  Me.  114,  54 

19.  Sims  V.   Sims,  121  N.  C.  297,  Am.  Dec.  614  (stating  this  to  be  the 
28  S.  E.  407,   61  A.  S.  R.  666,  40  case  in  some  jurisdictions). 

L.RA.  737  and  note.  4.  Ex   parte  Northingtoiu   37   Ala. 

Note:  82  Am.  Dec.  200.  496,    79    Am.    Dec.    67;    Maloney   v. 

20.  Worthy  V.  Worthy,  36  Ga.  45,  Dewey,  127  111.  395,  19  N.  E.  848,  11* 
91  Am.  Dec.  758;  Mohler  v.  Shank,  A.  S.  R.  131;  King  v.  Robinson,  33 
93  la.  273,  61  N.  W.  981,  57  A.  S.  B.  Me.  114,  54  Am.  Dec  614;  Stigers  v. 
274  34  L.R.A.  161.  Brent,  60  Md.  214,  33  Am.  Rep.  317. 

Note :  130  A.  S.  B.  853.  Note :  130  A.  S.  R.  842. 

1.  Sims  y.  MeLnre,  8  Rich.  Eq.  (S.       5-  Ex    parte   Northington,   37   Ala. 
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tion  of  the  insane  person,  it  is  well  for  the  court  to  ^point  a  guardian 
ad  litem  to  represent  him,'  and  there  are  decisions  to  the  effect  that 
whenever  the  insanity  of  a  defendant  is  suggested,  the  court  should 
allow  no  further  proceedings  against  him,  until  inquiry  into  the  fact 
of  insanity  has  been  made,  and  if  such  insanity  be  found,  the  court 
should  appoint  a  guardian  ad  litem  to  watch  over  such  defendant's 
interests  and  defend  his  rights.'  It  has  been  held,  however,  that  the 
plaintiff  is  not  bound  to  ascertain  the  mental  c{q>acity  of  the  defendant 
and  to  bring  it  to  the  attention  of  the  court,  in  order  that  a  guardian 
ad  litem  may  be  appointed,  though  it  may  be  prudent  in  cases  of 
doubt  for  him  to  do  so,  lest  Ms  judgment  should  be  liable  to  be  dis- 
turbed by  a  petition  for  a  review,  or  possibly  by  a  suit  in  equity.* 
Jurisdiction  may  ordinarily  be  obtained  over  an  insane  person  by  the 
like  process  as  if  he  were  sane,*  but  of  course  where  a  statute  prescribes 
a  particular  manner  of  serving  the  summons  upon  one  who  is  sued 
as  an  insane  person,  the  service  must  conform  to  the  mode  prescribed 
by  the  statute.'*  While  it  has  frequently  been  held  that  the  appoint- 
ment and  appearance  of  a  guardian  ad  litem  without  a  personal 
service  of  summons  upon  the  incompetent  are  void,  yet  in  some  juris- 
dictions the  general  guardian  of  an  insane  person  has  authority, 
without  the  service  of  any  process  whatever,  to  enter  the  appearance 
of  his  ward  in  an  action  pending  against  him,  and  such  appearance 
confers  jurisdiction  upon  the  court  to  the  same  extent  as  if  the  process 
had  been  personally  served.  It  has  been  held,  however,  that  though 
a  guardian  of  an  insane  defendant  should  appear  for  him,  such 
guardian  is  no  more  a  party  to  the  action  than  is  his  attorney  therein.^* 
Although  a  committee  or  guardian  ad  litem  of  an  insane  person  may, 
in  a  regular  course  of  proceeding,  in  some  cases,  consent  to  a  decree, 
insane  defendants  cannot  be  bound  by  a  special  agreement  in  the 
cause.*"  The  duties  of  a  guardian  ad  litem,  duly  appointed  by  a 
court  to  defend  the  interests  of  an  insane  ward,  do  not  necessarily 
terminate  with  the  decision  of  the  case  in  which  he  was  appointed, 
but  he  has  authority,  in  a  proper  case,  to  appeal  said  cause  to  the 
court  of  last  resort.**     The  institution  of  proceedinp  for  divorce 

^6,  79  Am.  Dec.  67;  E^ing  t.  Robin-  9.  Note:  130  A.  S.  B.  845.  And 
son,  33  Me.  114,  54  Am.  Dec.  614.         see  generally.  Process. 

6.  King  V.  Robinson,  33  Me.  114,  54       10.  Note:  130  A.  S.  R.  845. 

Am.  Dec.  614;  Bensieck  v.  Cook,  110  In  Litdbfield's  Appeal,  28  Ck>nn.  127, 

Mo.  173,  19  S.  W.  642,  33  A.  S.  R.  73  Am.  Dec.  662,  it  was  held  that 

422  and  note.  service  of  process  on  an  insime  person 

Note:  130  A.  S.  R.  842  et  seq.  under  gnardianship  confers  no  joris- 

7.  Eslava  v.  Lepretre,  21  Ala.  504,  diction  on  the  oonrt. 

56  Am.  Dec.  266.  11.  Redmond  ▼.  Peterson,  102  Cal. 

8.  Maloney  v.  Dewey,  127  111.  395,   595,  36  Pac.  923,  41  A.  S.  R.  204. 
19  N.  E.  848,  11  A.  S.  R.  131;  King       12.  CampbeU's  Case,  2  Bland  (Md.) 
V.  Robinson,  33  Me.  114,  54  Am.  Dec.   209,  20  Am.  Dec.  360. 

614.  13.  Hunter   v.  Buchanan,   87   Neb. 
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against  an  insane  spouse  for  a  cause  of  divorce  arising  while  he  or  she 
was  sane  is  treated  elsewhere  in  this  work.^* 

65.  Insanity  as  Affecting  Judgments  or  Decrees.--Although  the 
statements  made  by  the  courts  in  rendering  decisions  involving  the 
validity  of  judgments  or  decrees  against  insane  persons  would  indicate 
that  a  want  of  harmony  exists  as  to  the  correct  rule  in  respect  thereto, 
a  thorough  consideration  of  the  circumstances  under  which  the  state- 
ments are  made  will  show  that  the  rule  is  substantially  uniform  that 
such  judgments  or  decrees  are  not  void  but  merely  voidable  imder 
circumstances  that  would  render  any  other  judgment  or  decree  void- 
able, and  that  they  will  be  sustained  when  collaterally  attacked.  ^< 
ReUef  may,  however,  be  obtained,  in  many  instances,  by  an  appeal 
or  writ  of  error.  Moreover,  equity  will  in  many  cases  relieve  the 
insane  person  from  the  effect  of  a  judgment  which  has  been  obtained 
against  him.^*  While  the  fact  that  one  who  sues  an  insane  person 
has  knowledge  of  his  insanity  at  the  time  of  commencing  the  suit 
does  not  affect  the  jurisdiction  of  the  court,  but  only  the  regularity 
of  the  proceedings,  yet  the  fact  of  such  knowledge  is  a  circumstance 
which  will  appeal  strongly  to  the  equity  jurisdiction  of  the  court  in 
a  proceeding  to  vacate  or  set  aside  the  judgment.^'  So  it  has  been 
held  that  a  judgment  by  default  against  a  person  admitted  to  have 
been  insane  at  the  time  of  the  proceedings  against  him  will  be  reversed 
on  writ  of  error.**"  As  to  the  degree  of  insanity  which  will  affect  a 
judgment,  the  test  appears  to  be  based  on  the  capacity  of  the  judgment 
debtor  to  understand  and  comprehend  the  effect  and  result  of  legal 
proceedings.**  If  a  decree  is  entered  against  an  insane  person  in  a 
federal  court  having  jurisdiction  over  him,  relief  from  such  decree 
must  be  sought  in  the  same  court.     The  state  courts  cannot  review 

277, 127  N.  W.  166,  Ann.  Cas.  1912A  judgments  or  decrees,  see  Jodomknts. 

1072,  29  L.R.A.(N.S.)  147.  16.  Woods  v.  Brown,  03  Ind.  164, 

14.  See  Divcmcx  aso  Skparatiom,  47  Am.  Rep.  369;  State  ▼.  District 
vol.  9,  p.  375  et  seq.  Court,  38  Mont.  166,  99  Pac.  291,  129 

15.  Allison  V.  Tavlor,  6  Dana  (Ey.)  A.  S.  R.  636,  35  L.R.A.(N.S.)  1098; 
87,  32  Am.  Dec.  68;  Cummington  v.  Wirth  v.  Weigand,  85  Neb.  115,  122 
Belchertown,  149  Mass.  223,  21  N.  E.  N.  W.  714,  35  L.R.A.(N.S.)  1103;  Hen- 
43S,  4  LJt.A.  131;  Haines  v.  West,  derson  v.  Mitchell,  Bailey  Eq.  (S.  C.) 
101  Tex.  226,  105  S.  W.  1118,  130  A.  113,  21  Am.  Dec.  526. 

S.  R.  839  and  note;  Pollock  v.  Horn,       Notes:  54  A.  S.  R.  252;  130  A.  S.  R. 

13  Wash.  626,  43  Pac.  885,  62  A.  S.  854;  39  L.R.A.  781;  35  Lit.A.(N.S.) 

R.  66  and  note;  Withrow  t.  Smithson,  1090. 

37  W.  Va.  757, 17  S.  E,  316, 19  L.R.A.       And  see  Jotgmbnts. 

762;  White  v.  Hinton,  3  Wyo.  753,       17.  Note:  130  A.  S.  R.  852,  853. 

30  Pac.  953, 17  LJt.A.  66.  18.  Leach  v.  Maish,  47  Me.  548,  74 

Notes:  130  A.  S.  R.  846  et  seq.;  39   Am.  Dec.  503. 
L.R.A.  775;  36  LJl.A.(N.S.)  1090.  19.  Notes:  39  L.RJL.  776;  36  L.R.A. 

Generally  as  to  collateral  attack  od    (N.S.)  1092. 

615 


Digitized  by 


Google 


§§  66,  67  INSAMTT  14  R.  C.  L. 

anch  decree  nor  grant  any  relief  therefrom.**  The  right  to  enforce 
a  judgment  against  an  insane  debtor  by  a  levy  of  execution  on  bis 
property  is  considered  elsewhere  in  this  article.* 

66.  Manner  of  Raising  Issue  as  to  Mental  Capacity. — ^Any  party  to 
a  suit  who  deeiree  to  inquire  into  the  mental  condition  or  competenicy 
of  any  other  party  to  the  suit  must  resort  to  proceedings  appropriate 
for  that  purpose  and  not  inject  foreign  matters  into  the  issues  prop- 
erly presented  for  determination  by  the  pleadings  in  the  case.'  It 
has  been  held  that  evidence  as  to  the  mental  capacity  of  a  defendant 
in  a  civil  action  may  be  admitted  under  the  special  plea  oT  non  est 
factum.*  Likewise  a  question  as  to  the  mental  capacity  of  a  party 
may  be  raised  under  a  plea  of  the  general  issue.*  And  there  is  author- 
ity to  the  effect  that  the  defendant  may  plead  in  abatement  that  the 
plaintiff  was  insane  at  the  time  the  action  was  brought.*  The  ques- 
tion whether  a  party  to  a  civil  action  is  mentally  incapable  of  testify- 
ing as  a  witness  cannot  be  raised  by  a  motion  to  exclude  his  evidence 
made  after  all  the  evidence  has  been  introduced  and  the  argument 
of  the  case  begun.  The  objection  should  be  raised  before  the  trial 
on  the  merits.* 

XI.  Evidence  of  Insanity  ;  Burden  of  Proof 

67.  In  General. — ^When  the  insanity  of  a  person  is  in  issue,  great 
latitude  is  allowed  in  admitting  evidence  having  any  tendency  to 
throw  light  upon  the  mental  condition  of  the  person  at  the  time  in 
question.'  Thus,  for  instance,  though  epilepsy  is  not  necessarily 
insanity,  yet  evidence  of  an  epileptic  condition  may  bear,  circum- 
stantially, on  the  mental  condition  of  the  afflicted  person.*  The 
number,  character  and  intelligence  of  the  witnesses  and  their  oppor- 
tunities for  observation  should  be  taken  into  account,  upon  a  question 
of  insanity,*  and  it  has  been  held  that  a  trial  judge  cannot  arbitrarily 
limit  the  number  of  witnesses  who  may  be  called  to  establish  an  allega- 
tion of  insanity  where  the  Jssue  taken  thereon  is  of  controlling  im- 

20.  Maloney  v.  Dewey,  127  111.  395,  to  sne  as  groimd  for  plea  is  abate- 

19  N.  E.  848,  11  A.  S.  R.  131  and  ment,  see  Abatement  and  Revtvai., 

note.  vol.  1,  p.  52. 

1.  See  BQpra,  par.  34.  6.  Worthington  v.  Mencer,  96  Ala. 

2.  Mowry  v.  Saunders,  33  R.  I.  45.  310, 11  So.  72,  17  L.R.A.  407. 
80  Atl.  421,  Ann.  Cas.  1913 A   1344  Note:  Ann.  Cas.  1913A  1349. 

and  note.  7.  McCurry  v.  Hooper,  12  Ala.  823, 

S.  Bensell  v.  Chancellor,  5  Wbart.  46  Am.  Dec.  280;  State  v.  Porter,  213 

(Pa.)  371,  34  Am.  Dec.  561.  Mo.  43,  111  S.  W.  529,  127  A.  S.  R. 

Note:  Ann.  Cas.  1913A  1349.  589.    And  see  Ckihinal  Law,  vol.  8, 

4.  Bnrke  v.  Allen,  29  N.  H.  106,  p.  188  et  seq.;  Hoiacms,  voL  13,  p. 

61  Am.  Dec  642.  714  et  seo 

Note:  Ann.  Cas.  1913A  1349.  8.  Oboin  v.  State,  143  Wis.  249,  126 

,    5.  Note:  Ann.  Cas.  1913A  1349.        N.  W.  737,  31  LJl.A.(N.S.)  966. 
Generally  as  to  incapacity  of  parties      9.  Lee  v.  Lee,  4  McCord  L.  (S.  C) 
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|)ortaiice  in  the  cause.  ^'^  Hearsay  evidence  on  the  question  of  insanity 
la  properly  rejected,^*  and  quotations  from  medical  books  are  not 
admissible  as  evidence  on  the  subject  of  insanity,  when  offered  inde- 
pendently, or  when  read  by  witnesses,  nor  should  counsel  be  allowed 
to  read  from  them  to  the  jury,"  especially  when  they  are  not  proved 
to  be  works  of  standard  authority  in  the  profession.^*  The  admissi- 
bihty,  weight  and  sufficiency  of  expert  and  opinion  evidence  as  to 
sanity  is  treated  at  length  elsewhere  in  this  work.** 

68.  Conduct,  Admissions  and  Declarations. — ^It  is  well  settled  that, 
in  determining  the  mental  condition  of  a  person,  his  conversation, 
acts  or  declarations  inconsistent  with  his  sanity  may  be  shown,*'  and 
great  latitude  is  allowed  in  the  admission  of  such  evidence.**  Not- 
withstanding the  rule  that  a  grantor's  subsequent  declarations  are 
not  admissible  to  invalidate  his  deed,  stiU  it  has  been  held  that  such 
declarations,  made  soon  after  executing  a  deed,  are  admissible  to  show 
his  state  of  mind.*'  On  the  issue  of  insanity  of  one  accused  of  crime, 
evidence  of  his  entire  conduct,  including  words  spoken  by  him  and 
the  manner  of  his  speech  may  be  introduced,**  and  cannot  be  excluded 
on  the  ground  of  being  self-serving  declarations.**  Moreover,  it  has 
been  held  that  statements  made  by  the  accused  shortly  after  the  com- 
mission of  the  act  though  they  are  not  a  part  of  the  ree  gestae  are 
admissible  as  tending  to  show  his  mental  condition,**  and  to  prove  that 

183,  17  Am.  Dec.  722.    As  to  the  ad-  90  Ul.  134,  32  Am.  Bep.  16;  ^Vllkin- 

missibility  of  opinion  evidence.  Bee  Ex-  son  v.  Service,  249  UL  146,  94  N.  £. 

FEBT  AKD  OPINION  EviDENCi:,  vol.  11,  50,   Ann.    Cas.   1912A   41;   Davis   v. 

p.  600  et  seq.  Calvert,  5  Gill  &  J.  (Md.)  269,  25  Am. 

10.  Greene  v.  Phoenix  Mut.  Life  Dec.  282;  Lane  v.  Moore,  151  Mass. 
Ins.  Co.,  134  lU.  310,  26  N.  E.  583,  87,  23  N.  E.  828,  21  A.  S.  R.  430; 
10  L.R.A.  576.  State  t.  John,  30  N.  C.  330,  49  Am. 

11.  Porter  v.  Ritch,  70  Conn.  235,  Dec.  396;  Rambler  v.  Tryon,  7  Serg. 

39  Atl.  169,  39  L.R.A.  353.    Generally   &  R.  (Pa.)  90,  10  Am.  Dec.  444. 

as  to  the  admissibility  of  hearsay  evi-  16.  Robinson  v.  Adams,  62  Me.  369, 

dence,  see  Evidence,  vol.  10,  p.  958  16  Am.  Rep.  473;  Rice  v.  Rice,  127 

et  seq.  Pa.  St.  181,  17  Atl.  888,  14  A.  S.  R. 

12.  Burt  V.  State,  38  Tex.  Crim.  397,  83L 

40  S.  W.  1000,  43  S.  W.  344,  39  17.  Chess  v.  Chess,  1  Pen.  &  W. 
L.R.A.  305,  330;  Stilling  v.  Thorp,  (Pa.)  32,  21  Am.  Dec.  350  and  note. 
54  Wis.  528,  11  N.  W.  906,  41  Am.  Book  entries  made  by  a  testator  may 
Rep.  60  and  note;  Boyle  v.  State,  57  be  evidence  in  favor  of  his  sanity. 
Wis.  472,  15  N.  W.  827,  46  Am.  Rep.  Lrish  v.  Smith,  8  Serg.  &  R.  (Pa.) 
41.  573,  11  Am.  Dec.  648. 

13.  People  V.  Wheeler,  60  Cal.  581,  18.  State  v.  Driggeis,  84  S.  G.  526, 
44  Am.  Rep.  70.  Generally  as  to  the  66  S.  E.  1042,  137  A.  8.  R.  855,  19 
admissibility  of  scientific  treatises,  see  Ann.  Gas.  1166. 

EviDBKCB,  vol.  1163  et  seq.  19.  State  v.  Porter,  213  Mo.  43,  111 

14.  See  Criminal  Law,  vol,  8,  p.  S.  W.  629,  127  A.  S.  R.  589;  Stat«  v. 
190;  Expert  and  Opinion  Evtoencs,  Driggers,  84  S.  C.  526,  66  S.  E.  1042, 
vol.  11,  p.  600  et  seq.  137  A.  8.  B.  855, 19  Ann.  Gas.  1166. 

15.  McCurry  v.  Hooper,  12  Ala.  823,  20.  State  v.  Porter,  213  Mo.  43,  111 
46  Am.  Dee.  280;  Reynolds  v.  Adams,  8.  W.  62S,  127  A.  8.  R.  589. 
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he  realized  what  he  had  done.^  The  purpose  for  which  this  general 
class  of  evideace  is  admissible  is  to  show  the  condition  of  mind  of  the 
declarant,  not  to  establish  the  truth  of  the  statements.*  Declarations 
of  persons  other  than  the  one  whose  sanity  is  in  question  have  fre- 
quently been  offered  in  evidence,  and  it  has  been  held  that  a  state- 
ment made  by  the  wife  of  a  testator  and  in  his  presence  that  he  did 
not  attend  to  business  and  that  be  was  incapable,  to  which  he  said 
nothing,  is  admissible  to  prove  his  insanity.*  By  the  weight  of  author- 
ity, in  a  proceeding  involving  the  validity  of  a  will,  the  declarations 
of  one  of  several  legatees  or  devisees  as  to  the  mental  capacity  of  the 
testator  are  inadmissible  when  there  are  other  legatees  or  devisees 
whose  interests  are  different  from  the  interests  of  the  former.*  But 
it  has  been  held  that  where  there  is  only  one  person  under  a  will  who 
is  interested  in  sustaining  it,  declarations  by  him  as  to  the  mental 
capacity  of  the  testator  are  admissible,  since  they  affect  his  interest 
alone.'  In  the  absence  of  a  statute  to  the  contrary,  it  seems  that 
insane  persons  are  not  bound  by  admissions  of  their  representatives 
which  are  prejudicial  to  their  interests.* 

69.  General  Reputation  as  to  Insanity. — It  is  well  settled  that 
evidence  of  general  reputation  is  inadmissible  to  prove  that  a  person 
whose  mental  condition  is  in  issue  is  insane.  Nor  will  the  court  admit 
evidence  of  rumors  to  prove  insanity.'  So  also  it  has  been  held  that 
evidence  of  reputation  within  the  family  of  the  person  whose  sanity 
is  in  question  is  inadmissible  to  prove  that  he  is  insane,  and  that 
evidence  of  general  reputation  as  to  the  insanity  of  an  ancestor  of  • 
person  whose  sanity  is  in  question  is  not  admissible  to  prove  that  such 
ancestor  or  relation  was  insane."  Mor  is  evidence  admissible  of  • 
family  reputation  or  tradition  of  the  insanity  of  an  ancestor  to  prove 
such  ancestor  insane.  However,  it  has  been  held  that  evidence  that 
a  person  is  generally  reputed  to  be  insane  is  admissible  in  mitigation 

1.  Com.  V.  Spencer,  212  Mass.  438,    (Md.)  269,  25  Am.  Dec.  282  and  note. 

99  N.  E.  266,  Ann.  Gas.  1913D  552.  Note:  9  Ann.  Cas.  808. 

2.  Comstock  v.  Hadlyme  Ecclesias-       6.  Note:  32  L.RA.  688. 

tical  Soc.,  8  Conn.  254,  20  Am.  Dec  (Generally   as   to   the   admissibility, 

100  and  note;  Wilkinson  v.  Service,  weight  and  snfiSciency  of  admissions 
249  HI.  146,  94  N.  E.  60,  Ann.  Cas.  and  declarations  as  evidence,  qee  An- 
1912A  41;  Robinson  v.  Adams,  62  Me.  missioks  akd  DKOUUBunosB,  voL  1, 
369, 16  Am.  Rep.  473;  Lane  v.  Moore,  p.  467  et  seq. 

161  Mass.  87,  23  N.  E.  828,  21  A.  S.  7.  Testes  ▼.  Reed,  4  Blaokf.  (Ind.) 

R.  430.  463,  32  Am.  Dec  43;  Lancaster  Coun- 

5.  Titlow  V.  Titlow,  64  Pa.  St.  216,  ty  Nat  Bank  v.  Moore,  78  Pa.  St.  407, 
93  Am.  Dec.  69L  21  Am.  Rep.  24,  overroling  dictum  in 

4.  In  re  Dolbeer,  149  CaL  227,  86  Rogers  t.  Walker,  6  Pa.  St.  371,  47 
Pae.  696,  9  Ann.  Cas.  795  and  note;  Am.  Dec  470. 

In  re  Myer,  184  N.  Y.  64,  76  N.  E.  8.  State  v.  H«^  47  Conn.  518,  36 
920,  6  Ann.  Cas.  26.  Am.  Rep.  89. 

6.  Davis  V.   Calvert,  6   Gill  ft  J. 
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of  damages  in  an  action  by  such  person  for  false  imprisonment  on  a 
charge  of  insanity.*  The  accused  in  criminal  cases  may  offer  evi- 
dence of  his  good  character  as  a  man  and  a  citizen,  though  insanity 
is  set  up  as  a  defense,  but  this  is  quite  a  different  matter  from  reputa- 
tion as  to  sanity.*' 

70.  Hereditary  Taint  of  Insanity. — Where  the  sanity  of  an  indi- 
vidual is  in  question,  the  insanity  of  his  blood  relations  in  the  ances- 
tral line  may  be  shown  as  tending  to  establish  the  fnct  of  insanity.** 
The  rule  rests  upon  the  ground  of  the  hereditary  character  of  insanity. 
Accordingly,  it  has  been  held  that  evidence  of  the  insanity  of  an 
aunt  or  sister  of  the  one  whose  sanity  is  in  question  or  of  collateral 
issue  of  a  common  ancestor  three  generations  back  may  be  introduced, 
though  if  the  case  be  one  involving  collateral  kindred  it  has  been 
held  that  the  descent  of  the  defendant  from  the  blood  which  bore  the 
taint  must  be  shown.**  Evidence  of  the  insanity  of  a  brother,  sister, 
parent  or  grandparent,**  as  well  as  that  of  a  niece,  has  also  been  held 
competent  when  a  hereditary  taint  of  insanity  is  asserted.**  It  has 
never  been  determined  that  the  relationship  should  be  of  any  par- 
ticular nearness,  in  order  to  admit  evidence  to  show  a  hereditary 
tendency  to  insanity.  It  seems  that  such  evidence  is  admissible  in  all 
cases,  being  of  more  or  less  weight  according  to  the  degree  of  relation- 
ship.** Indiscriminate  and  unexplained  evidence  of  diseases  afflicting 
and  affecting  the  mental  faculties  of  the  relations  of  the  person  whose 
sanity  is  in  issue  is  not,  however,  competent.  There  must  be  evi- 
dence tending  to  show  at  least  that  such  diseases  are  hereditary  or 
tntnsmiasible.  It  should  be  noted,  furthermore,  that  proof  of  the 
insanity  of  ancestors  or  kindred  is  but  circumstantial  evidence.  And 
in  order  to  render  it  admissible,  a  foundation  must  be  laid  by  an 
offer  of  some  direct  proof  of  insanity  in  the  person  whose  mental 
condition  is  in  issue.**  It  has  also  been  held  that  the  species  of  in- 
sanity alleged,  and  that  which  is  offered  to  be  proved  in  respect  to  the 
members  of  the  family,  must  be  of  the  same  character;  and  the 
instances  to  be  proved  must  have  been  notorious,  so  as  to  be  capable 
of  being  established  by  general  reputation,  and  not  left  to  depend  upon 
particular  facts  and  proof  about  which  witnesses  may  differ.  A  further 
limitation  that  has  been  laid  down  is  that  evidence  as  to  the  insanity 

9.  State  V.  CJharles,  124  La.  744,  50       18.  People  v.  Qarbntt,  17  Mieh.  9, 
So.  699,  18  Ann.  Cas.  934  and  note.   97  Am.  Dee.  162  and  note. 

10.  Hopps  V.  People,  31  BL  385,  83  14.  Prentis  v.  Bates,  88  Mieh.  567, 
Am.  Dec.  231.  50  N.  W.  637,  93  Mich.  234,  53  N.  W. 

11.  State  T.  Qniley,  26  B.  I.  263,  163, 17  L.R.A.  494.    And  see  Cbiuinal 
68  Atl.  906, 3  Ann.  Cas.  920,  67  LJlJk..  Law,  vol.  8,  p.  189. 

322.  16.  Note:  97  Am.  Dec.  176. 

12.  Li  re  Myer,  184  N.  T.  54,  76       16.  People  v.  Oambacorta,  197  N.  T. 
N.  E.  920,  6  Ann.  Cas.  26  and  note.         181,  90  N.  E.  809,  18  Ann.  Cas.  425. 
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of  the  ajacesj^is  ox  kindred  must  be  given  by  a  person  speaking  from 
his  own  personal  knowledge  and  observation.^' 

71.  Uental  Condition  before  and  after  Act  in  Question. — ^It  is  obvi- 
ous  that,  when  a  deed,  will,  contract  or  other  act  is  called  in  question 
by  reason  of  the  mental  condition  of  a  party  to  the  same,  the  sanity 
or  insanity  of  such  person  at  the  time  yrhan  he  acted  is  the  issue 
before  the  court  and  if  it  be  proved  that  he  was  sane  at  that  time, 
his  previous  or  subsequent  mental  condition  is  immaterial.^*  It  is, 
however,  well  settled  that  it  is  permissible  to  receive  evidence  as  to  the 
condition  of  the  person's  mind  both  before  and  for  a  reasonable  period 
after  that  time,  as  tending  to  show  his  mental  condition  at  the  time 
in  question.^*  Whether  the  acts  or  declarations  are  sufficiently  near  in 
point  of  time  to  warrant  their  being  submitted  to  the  jury,  as  tending 
to  show  his  mental  condition  when  he  did  some  act  which  is  questioned 
on  the  ground  of  his  incapacity,  rests  chiefly  in  the  discretion  of  the 
presiding  judge.**  In  criminal  proceedings  it  has  been  held  that 
the  admissibility  in  evidence  of  the  conduct  of  the  defendant  after 
the  fact  to  prove  that  he  was  legally  sane  at  the  time  depends  on 
whether  that  conduct  bears  such  relation  to  the  defendant's  former 
condition  of  mind  as,  in  reason,  to  be  worthy  of  consideration  in 
respect  thereto.*  Ho  in  determining  the  admissibility  of  evidence  as' 
to  the  sanity  of  the  defendant  in  a  fcriminal  case,  at  a  time  long  before 
the  commission  of  the  offense,  the  trial  court  has  a  wide  discretion 
which  will  not  be  interfered  with  on  appeal,  unless  clearly  abused.* 

17.  Note:  6  Ann.  Cas.  30.  337,  66  Am.  Dec.  423  and  note,  it  was 

18.  In  re  Murphy,  43  Mont.  353, 116  held  that  evidence  of  a  testator's  in- 
Pac.  1004,  Ann.  Cas.  1912C  380.  capacity   several  years   after   making 

19.  McAllister  v.  State,  17  Ala.  434,  his  will  is,  by  itself,  inadmissible  to 
52  Am.  Dee.  180;  Grant  v.  Thompson,  impeach  it,  but  that  such  evidence 
4  Conn.  203,  10  Am.  Dec.  119;  Rey-  is  admissible  after  proof  that  his  con- 
nolds  v.  Adams,  90  111.  134,  32  Am.  dition  at  such  subsequent  time  was  the 
Rep.  15;  Davis  v.  Calvert,  5  Gill  &  J.  same  as  at  the  making  of  the  wilL 
(Md.)  269,  25  Am.  Dec.  282;  Smith  v.  1.  Obom  v.  State,  143  Wis.  249, 126 
State,  95  Misa.  786,  49  So.  945,  Ann.  N.  W.  737,  31  L.B.A.(N.S.)  966. 
Cas.  1912A  23,  27  L.R.A.(N.S.)  461;  2.  People  v.  Loper,  159  Cal.  6,  112 
Quenan  v.  Territory,  11  Okla.  261,  71  Pac.  720,  Ann.  Cas.  1912B  1193.  And 
Pac.  218,  61  L.R.A.  324;  Irish  v.  see  Criminal  Law,  vol.  8,  p.  189. 
Smith,  8  Serg.  &  R.  (Pa.)  573,  11  When  the  defense  of  insanity  is 
Am.  Dec.  648  and  note;  Chess  v.  Chess,  interposed  on  behalf  of  a  defendant, 
1  Pen.  &  W.  (Pa.)  32,  21  Am.  Dec.  and  it  is  claimed  that  a  change  in 
350  and  note;  Rice  v.  Rice,  127  Pa.  his  mental  condition  began  at  a  par- 
St.  181,  17  Atl.  888,  14  A.  S.  R.  831  ticular  date,  no  error  is  committed  by 
and  note.  the  exclusion  of  evidence  of  his  char- 

20.  Robinson  v.  Adams,  62  Me.  369,  acter  and  conduct  prior  to  that  date. 
16  Am.  Rep.  473;  Lane  v.  Moore,  151  Webber  v.  Com.,  119  Pa.  St.  223,  13 
Mass.  87,  23  N.  E.  828,  21  A.  S.  R.  Atl.  427,  4  A.  S.  R.  634. 

430.    In  Terry  v.  Boffington,  U  Ga. 
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72.  Suicide  as  Evidence  of  Insanity. — ^In  view  of  the  fact  that 
there  is  a  difference  of  opinion  among  scientists  as  tt>  whether  suicide 
is  necessarily  an  indication  of  insanity,  and  of  the  fact  that  experience 
has  shown  that  in  many  cases  sane  men  have  taken  their  own  Hves, 
the  law  draws  no  inference  of  insanity  per  se  from  the  suicidal  act 
and  creates  no  presumption  of  insanity.'  So  also  an  attempt  at 
suicide  is  not,  by  itself,  evidence  of  insanity*  It  is,  however,  gen- 
erally held  that  the  fact  of  suicide  may  be  considered,  in  connection 
with  other  evidence,  to  establish  insanity.' 

73.  Adjudication  on  Inquisition  as  Evidence  in  Other  Proceedings. — 
It  is  the  well  established  general  rule  that  an  adjudication  as  to  mental 
soundness  is  evidence  of  the  fact  at  the  time  of  the  adjudication,  and 
also  of  the  condition  of  the  subject  at  a  subsequent  time,  upon  the 
theory  that  a  condition  of  mind  once  shown  to  exist  is  presumed  to 
continue,*  but  it  is  generally  held  that  a  finding  either  of  sanity  or 
insanity  upon  an  inquisition  is  merely  prima  facie  evidence,  and  not 
conclusive  as  against  persons  not  parties  thereto,'  and  may  be  rebutted 
by  any  competent  evidence  tending  to  show  that  the  alleged  insane 
person  was  of  sound  mind  at  the  time  in  question.'  According  to 
some  authorities  the  record  of  a  commitment  to  an  insane  asylum, 
while  competent  in  criminal  cases,  is  not  even  prima  facie  evidence, 

3.  Wilkinson  V.  Service,  249  lU.  146,  258;  WaU  v.  ffill,  1  B.  Mon.  (Ky.) 
94  N.  E.  50,  Ann.  Cas.  1912A  41  and  290,  36  Am.  Dec  578;  L'Amoureux  v. 
note.  Crosby,  2  Paige  (N.  Y.)  422,  22  Am. 

Note:  Ann.  Cas.  1912A  45.  Dee.  655;  Hughes  v.  Jones,  116  N.  Y. 

4.  Jones  v.  Gorliam,  90  Ky.  622,  14  67,  22  N.  E.  446,  15  A.  S.  R.  386,  5 
S.  W.  599,  29  A.  S.  R.  423  and  note,  L.R.A.  632;  Barker  v.  Washburn,  200 
10  L.R.A.  223;  Coyle  v.  Com.,  100  Pa.  N.  Y.  280,  93  N.  E.  958,  140  A.  S.  R. 
St.  573,  45  Am.  Rep.  397.  640,  34  L.R.A.(N.S.)  159;  Somers  v. 

5.  In  re  Dolbeer,  149  Cal.  227,  86  Burke  County,  123  N.  C.  582,  31  8. 
Pac.  695,  9  Ann.  Cas.  795;  Grand  E.  873,  68  A.  S.  R.  834  and  note; 
Lodge,  etc.  v.  Wieting,  168  III.  408,  48  Hutchinson  v.  Sandt,  4  Rawle  (Pa.) 
N.  E.  59,  61  A.  S.  R.  123;  Karon  v.  234,  26  Am.  Dec.  127  and  note;  Rogers 
Continental  Ins.  Co.,  57  Wis.  56,  15  v.  Walker,  6  Pa.  St.  371,  47  Am.  Dee. 
N,  W.  27,  46  Am.  Rep.  17.  470  and  note;  In  re  Gangwere,  14  Pa. 

6.  Notes:  140  A.  S.  R.  350;  26  St.  417,  53  Am.  Dec.  554  and  note; 
L.B-A.(N.S.)  463.  Sims  v.  McLure,  8  RicB.  Eq.  (S.  C.) 

And  see  Evidence,  vol.  10,  p.  872.  286,  70  Am.  Dec.  196;  In  re  Cowdry, 

7.  Field  v.  Lucas,  21  Ga.  447,  68  77  Vt  359,  60  Atl.  141,  3  Ann.  Cas. 
Am.   Dec.  465   and  note;   American  70. 

Trust,  etc.,  Co.  v,  Boone,  102  Ga.  202,  Notes:  43  A.  S.  R.  540;  140  A.  S.  R. 

29   S.  E.  182,  66  A.  S.  B.  167,  40  353;  19  L.R.A.  493;  40  L.R.A.  743; 

L.R-A.  250;  Gibson  v.  Soper,  6  Gray  26  L.R.A.{N.S.)  463. 

(Mass.)  279,  66  Am.  Dec.  414;  Den  v.  8.  Den  v.  Clark,  10  N.  J.  L.  217, 

Clark,  10  N.  J.  L.  217,  18  Ani.  Dec.  18  Am.  Dec.  417  and  note;  Hutchinson 

417  and  note;  Harrison  v.  Bishop,  131  v.  Sandt,  4  Rawle  (Pa.)  234,  26  Am. 

Ind.  161,  30  N.  E.  1069,  31  A.  S.  R.  Dec.  127  and  note. 

422;  Mutual  Life  Ins.  Co.  v.  WisweD,  Note:  140  A.  S.  B.  353. 
56  Kan.  765,  44  Pac.  996,  36  L.B.A. 
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and  the  weight  of  such  evidence  is  for  the  jury  in  each  case.*  So  it 
has  been  decided  that  the  finding  of  a  jury  on  a  preliminary  trial  held 
to  ascertain  the  mental  condition  of  the  accimed  that  the  prisoner 
is  now  sane  is  not  before  the  court,  and  is  in  no  way  material,  on  the 
\  subsequent  trial  of  the  question  of  guilty  or  not  guilty,  and  notwith- 
standing such  finding  the  court  may  and  ought  to  receive  the  evidence 
of  physicians  who  have  examined  the  accused  after  such  preliminary 
trial,  with  the  view  of  ascertaining  his  mental  condition  at  the  time 
of  the  alleged  offense.**  The  finiUng  of  a  jury  as  to  the  sanity  of  a 
person  over  whom  the  court  had  no  jurisdiction  because  of  his  non- 
residence  is  a  nullity,  and  not  admissible  as  evidence  of  the  fact  in 
other  judicial  proceedings.**  The  admissibility  of  an  inquisition  of 
insanity  in  evidence  on  the  question  of  the  testamentary  capacity  of 
a  person  is  treated  elsewhere  in  this  work.** 

74.  Burden  of  Proof  in  Civil  Cases  Generally. — ^In  all  civil  actions 
it  is  generally  held  that  the  burden  of  proof  of  insanity  rests  upon 
him  who  alleges  insanity,  or  seeks  to  avoid  an  act  on  account  of  it,** 
and  it  devolves  upon  him  to  establish  the  fact  of  insanity  by  a  pre- 
ponderance of  the  evidence.**  If,  however,  a  previous  state  of  insanity 
is  proved,  the  burden  of  proof  is  then  usually  considered  to  shift  to 
him  who  asserts  that  the  act  was  done  while  the  person  was  sane,*' 
though  it  has  frequently  been  held  that  insanity  which  is  not  shown  to 
be  settled  or  general  as  contradistinguished  from  a  mere  temporary 
aberration  or  hallucination  will  not  be  presumed  to  continue  until  the 
contrary  is  shown.**    A  lucid  interval  is  in  its  nature  temporary  and 

9.  Wheeler  v.  State,  34  Ohio  St.  394,  Dec.  354  and  note;  Clark  v.  Fisher,  1 
32  Am.  R«p.  372.  Paige  (N.  Y.)  171,  19  Am.  Dec.  402; 

10.  Freeman  v.  People,  4  Denio  (N.  Rogers  v.  Walker,  6  Pa.  St.  371,  47 
Y.)  9,  47  Am.  Dec.  216.  Am.  Dec  470. 

11.  Mathewson  v.  Mathewson,  81  Vt.       Note:  4  L.R.A.  637. 

173,  69  Atl.  646,  18  L.R.A.(N.S.)  300.  16.  Corbit  v.   Smith,  7  la.  60,  71 

12.  See  Wills.  Am.  Dec.  431  and  note;  In  re  Brown, 

13.  Worthington  v.  Meneer,  96  Ala.  39  Wash.  160,  81  Pac.  552,  109  A.  S. 
310,  11  So.  72,  17  L.R.A.  407;  Hovcy  E.  868,  4  Ann.  Cas.  488  and  note,  1 
▼.  Chase,  52  Me.  304,  83  Am.  Dec.  514  L.R.A.(N.S.)  540. 

and  note;  Jackson  v.  King,  4  Cow.       Notes:  63  A.  8.  E.  106;  35  LJE.A. 
(N.  Y.)  207, 15  Am.  Dec.  354;  GrabiU  119. 

V.  Barr,  5  Pa.  St.  441,  47  Am.  Dec.       A   habitnal   drunkard  is   presumed 

418  and  note.  competent,  when  sober,  to  make  a  will 

Notes:   13  L.E.A.  757;   36  L.R.A.  or  a  valid  gift,  unless  it  appears  that 

726.  intemperance  has  produced  a  settled 

14.  Qreea  v.  Phoenix  Mut.  Life  Ins.  derangement  of  the  faculties.  Qard- 
Co.,  134  lU.  310,  25  N.  E.  583,  10  ner  v.  Oardner,  22  Wood.  (N.  Y.)  S26, 
L.R.A.  576  and  note.  34  Am.  Dee.  340  and  note. 

15.  Higgins  v.  Carlton,  28  Md.  116,  And  see  Spbndthbirs  ahs  Habit- 
92  Am.  Dec.  666  and  note;  Jackson  v.  ual  Dbuneabdb. 

King,  4  Cow.   (N.  Y.)   207,  15  Am. 
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uncertain  in  its  duration,  and  there  is  no  legal  presumption  of  its 
continuance.*' 

75.  In  Relation  to  Contracts  and  Conveyances. — ^With  reference 
to  contracts  and  conveyances  there  is  no  departure  from  the  general 
rule  with  relation  to  burden  of  proof.  It  rests  on  the  one  who  asserts 
the  insanity.**  And  this  is  the  rule  whether  the  alleged  insanity  is 
general  or  partial.**  So  also  a  party  seeking  to  avoid  a  contract  by 
reason  of  a  hallucination  must  show  ite  existence  at  the  time  of  mak- 
ing the  contract,  and  that  the  hallucination  was  of  a  character  affect- 
ing his  capacity.  And  it  has  been  held  that  one  who  seeks  to  avoid 
a  contract  upon  the  ground  of  his  intoxication  at  the  time  must  pro- 
duce clear  and  satisfactory  proof  that  he  was  in  such  a  state  as  not 
to  know  what  he  was  doing.  In  the  case  of  a  conveyance,  the  burden 
of  proof  of  unsoundness  of  mind  and  incapacity  of  the  grantor  at 
the  time  rests  with  the  party  seeking  to  impeach  it,  and  unless  a 
previous  condition  of  insanity  has  been  established  the  same  rule 
has  been  apphed  in  the  case  of  gifts.^ 

76.  In  Relation  to  Wills. — ^A  conflict  of  authority  exists  in  rela- 
tion to  the  burden  of  proof  of  sanity  or  insanity  in  relation  to  wills. 
According  to  the  rule  in  many  jurisdictions,  the  burden  of  proof  rests 
upon  the  contestants  of  the  will  to  prove  the  testamentary  incapac- 
ity of  the  testator.  This  view  is  supported  by  the  argument  that,  as 
in  other  cases,  sanity  is  presumed  until  the  contrary  is  shown.*  Some 
courts,  however,  adopt  the  rule  that  the  burden  of  proof  of  sanity  on 
the  part  of  the  testator  rests  with  the  proponents  of  the  will,  on  the 
theory  that  they  must  show  all  facts  necessary  for  the  making  of  a 
valid  will,  including  the  fact  that  the  will  was  the  act  of  a  man  men- 
tally capable  of  making  the  same.*  The  rule  has  been  laid  down  by 
some  authorities  that  while  affirmative  proof  of  a  testator's  capacity 
is  required  when  a  prima  facie  case  has  been  made  out,  the  presump- 
tion of  sanity  arises,  and  the  burden  is  shifted  to  the  contestants,  and 

17.  Notes:  15  Am.  Dec.  116,  369;  1912 A  41;  Chandler  v.  Barrett,  21  La. 
35  L.B.A.  123.  Ann.  58,  99  Am.  Dec.  701;  Hi^ins 

18.  Fay  v.  Burditt,  81  Ind.  433,  42  v.  Carlton,  28  Md.  116,  92  Am.  Dee. 
Am.  Hep.  142.  666  and  note;  Elkmton  v.  Brick,  44 

19.  Richardson  v.  Smart,  152  Mo.  N.  J.  Eq.  154,  15  Atl.  391,  1  L.R.A. 
623,  54  S.  W.  542,  75  A.  S.  R.  488;  161;  GrabUl  v.  Barr,  5  Pa.  St.  441, 
Odom  V.  Biddick,  104  N.  C.  515,  10  47  Am.  Dec.  418. 

8.  E.  609,  17  A.  S.  B.  686,  7  L.B.A.  Notes:   17  L.R.A.  494;  36  L.R.A. 

118.  733. 

Note:  36  L.RJI.  731.  2.  Pientis  v.  Bates,  88  Mich.  567, 

20.  Note:  36  L.R.A.  731.  50  N.  W.  637,  93  Mich.  234,  53  N.  W. 
1.  Cotton  T.  Ulmer,  45  Ala.  378,  6  153,  17  L.R.A.  494  and  note;  Sheehan 

Am.  Rep.  703;  O'DonneU  v.  Rodiger,  v.  Kearney,  82  Miss.  688,  21  So.  41, 
76  Ala.  222,  62  Am.  Rep.  322;  Schlan-  35  L.R.A.  102;  Hardy  v.  Merrill,  56 
der  V.  Gray,  149  Cal.  227,  86  Pae.  695,  N.  H.  227,  22  Am.  Rep.  441. 
i  Ann.  Cas.  795;  Wilkinson  v.  Service,       Note:  30  LJR.A.  734. 
249  111.  146,  94  N.  E.  50,  Aim.  Gas. 
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that,  while  the  person  propounding  a  will  must  prove  not  only  its 
execution  and  publication  but  also  the  mental  capacity  of  the  testator, 
one  who  sets  up  the  fact  that  a  testator  is  insane  must  prove  it.*  So 
also,  though  the  rule  is  recognized  that  the  burden  is  on  the  con- 
testants to  prove  insanity,  it  is  well  settled  that  if  it  be  shown  that 
insanity  existed  before  the  making  of  the  wUl,  it  is  then  incumbent 
on  those  claiming  under  the  will  to  prove  sanity  at  the  time  the  will 
was  executed.*  But  the  burden  of  proving  insanity  is  not  sustained 
when  all  that  is  shown  is  that  the  testator  had  occasional  or  inter- 
mittent attacks  of  insanity.* 

77.  Burden  of  Proof  in  Criminal  Cases. — ^In  reference  to  the  burden 
of  proof  of  insanity  in  criminal  cases,  where  the  defense  of  insanity 
is  interposed,  an  apparently  hopeless  conflict  of  authority  exists. 
According  to  one  line  of  authorities,  the  presumption  that  every 
person  is  sane  until  the  contrary  appears  relieves  the  prosecution  of 
the  necessity  of  proving  the  sanity  of  an  accused  person;  but  where 
during  the  progress  of  the  trial  evidence  tending  to  show  the  insanity 
of  the  accused  is  adduced,  the  burden  then  rests  upon  the  prosecution 
to  prove  beyond  a  reasonable  doubt  that  the  accused  was  sane  when 
he  committed  the  crime.' •  According  to  another  line  of  authorities, 
however,  the  burden  is  upon  the  defendant  to  establish  his  plea  of 
insanity,'  but  as  to  the  measure  or  degree  of  proof  required  the  de- 
cisions are  conflicting.  According  to  some  authorities,  only  a  fair 
preponderance  of  evidence  is  said  to  be  necessary,*  while  others  say 
that  the  defendant  must  establish  his  insanity  to  the  satisfaction  of 

3.  Note:  36  L.R.A.  735.  429;  Pollard  v.  State,  53  Miss.  410, 

4.  Elkinton  v.  Brick,  44  N.  J.  Eq.  24  Am.  Rep.  703;  Cunningham  v. 
154,  15  Ati.  391,  1  L.R.A.  161;  Jack-  State,  56  Miss.  269,  31  Am.  Rep.  360; 
son  V.  Van  Dusen,  5  Johns.  (N.  Y.)  State  v.  Peel,  23  Mont.  358,  59  Pac 
144,  4  Am.  Dec.  330;  GrabUI  v.  Barr,  169,  75  A.  S.  R.  529;  State  v.  Crowe, 
5  Pa,  St.  441,  47  Am.  Dec.  418  and  39  Mont.  174,  102  Pac.  579,  18  Ann. 
note.  Cas.  643;  State  v.  Jones,  50  N.  H.  369, 

Notes:  17  L.R.A.  497;  36  L.R.A.  9  Am.  Rep.  242;  State  v.  Pressler,  16 
736.  Wyo.  214,  92  Pac.  806,  15  Ann.  Cas. 

5.  Trish  v.  Newell,  62  HI.  196,  14  93  and  note.  See  Criminal  Law,  voL 
Am.  Rep.  79;  In  re  Murphy,  43  Mont.  8,  p.  175  et  seq.;  Homicide,  vol.  13, 
353,  116  Pac.  1004,  Ann.  Cas.  1912C  p.  713. 

380.  7.  Ryder  v.  State,  100  Ga.  528,  28 

A   finding  of   insanity,   with   lucid  S.  E.  246,  62  A.  S.  R.  334,  38  L.R.A. 

intervals,  casts  the  burden  of  proving  721;  Com.  v.  York,  9  Mete  (Mass.) 

mental  capacity  on  those  propounding  93,  43  Am.  Dec.  373;  State  v.  Alez- 

the  will  of  the  alleged  insane  person,  ander,  30  S.  C.  74,  8  S.  £.  440,  14  A. 

Titlow  V.  Titlow,  54  Pa.  St.  216,  93  S.  R.  879.    And  see  Homicide,  voL  13, 

Am.  Dee.  691.  p.  713  et  eeq. 

6.  Polk  V.  State,  19  Ind.  170,  81  8.  See  Cbucinal  Law,  voL  8,  p.  222 
Am.  Dec.  382  and  note;  Jolly  v.  Com.,  et  seq.;  Hoioonn,  voL  13,  p.  713  et 
UO  Ky.  190,  61  S.  W.  49,  96  A.  S.  R.  seq. 
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the  jury,*  or  to  the  reasonable  satisfaction  of  the  jury;"  that  he 
must  "satisfy"  the  jury  that  he  is  insane,**  or  that  he  must  overcome 
the  presumption  of  sanity  by  satisfactory  proof.**  Still  another  state- 
ment of  the  rule  is  that  the  defendant  must  "clearly  prove"  his 
insanity,**  and  a  few  decisions  go  to  the  extent  of  holding  that  when 
the  insanity  of  the  defendant  is  pleaded  as  a  defense  in  a  criminal 
case,  such  insanity  must  be  proved  beyond  a  reasonable  doubt  to 
entitle  the  defendant  to  an  acquittal,*^  and  this  rule  has  been  adopted 
by  statute  in  some  states.*'  This  extreme  view  is,  however,  opposed 
to  the  great  weight  of  authority,  and  some  courts  have  held  that  the 
jury  should  be  expressly  instructed  that  insanity  need  not  be  proved 
beyond  a  reasonable  doubt.**  Others,  in  an  attempt  to  reconcile  the 
opposing  views,  hold  that  while  the  burden  is  upon  the  accused  to 
show  affirmatively  by  a  preponderance  of  the  evidence  introduced  at 
the  trial  that  he  was  insane  at  the  time  the  act  for  which  he  is  indicted 
was  committed,  and  though  this  burden  may  not  be  successfully 
carried  so  as  to  authorize  a  verdict  of  not  guilty  on  this  particular 
ground,  it  is  nevertheless  the  duty  of  the  jury  to  consider  the  evidence 
touching  the  alleged  insanity  in  connection  with  th»  other  evidence 
in  the  case,  and  then,  in  view  of  it  all,  determine  whether  or  not  a 
reasonable  doubt  of  the  guilt  of  the  accused  exists  in  their  minds.*' 
Between  the  opposing  views  just  set  out,  it  has  been  said  that  there 
is  less  conflict  than  appears  at  first  sight.  All  of  the  authorities  start 
with  two  fundamental  propositions  upon  which  they  are  in  complete 
harmony,  first,  that  the  burden  is  on  the  prosecution  to  prove  beyond 
a  reasonable  doubt  that  the  defendant  committed  the  crime;  and 
secondly,  that  the  law  presumes  every  man  to  be  sane.  The  conflict 
in  the  decisions  arises  by  reason  of  the  fact  that  the  courts  difiFer  in 
their  opinion  as  to  how  much 'evidence  is  necessary  to  overthrow  this 
original  presumption  of  sanity,  and  as  to  what  quantimi  of  evidence 
is  sufficient  to  enable  the  court  to  say  to  the  jury  that  the  burden  of 
proving  the  crime  beyond  a  reasonable  doubt  has  been  successfully 
borne.** 

9.  Ortwein  ▼.  Com.,  76  Pa.  St.  414,  227,  83  Am.  Dec.  461. 

18  Am.  Bep.  420;  State  v.  Strauder,  14.  See  Criuixal  Law,  vol.  8,  p. 

11  W.  Va.  745,  27  Am.  Rep.  606,  over-  223;  fiOMioiDK,  vol.  13,  p.  713. 

ruled  on  another  point  by  Hardy  v.  15.  Note:  44  L.R.A.(N.S.)   125. 

Merrill,  56  N.  H.  227,  22  Am.  Rep.  441.  16.  State  v.  Porter,  213  Mo.  43,  ill 

10.  Howard  v.  State,  172  Ala.  402,  8.  W.  629, 127  A.  S.  B.  589. 
55  So.  255,  34  L.R.A.(N.S.)  990.  Note:  44  LJl.A.(N.S.)  126. 

U.  Bnxt  V.  State,  38  Tex.  Crim.  397,  17.  Ryder  v.  State,  100  Oa.  528,  28 
40  S.  "W.  1000,  43  S.  W.  344,  39  S.  E.  248,  62  A.  S.  B.  334,  38  JjJlA. 
LJtJl.  305.  721.    And  see  CRiiOKAii  Law,  vol.  8, 

12.  State  V.  Maioni,  78  N.  J.  L.  339,  pp.  223,  224;  HoHiomi,  vol  l3,  pp. 
74  AtL  628,  20  Ann.  Cas.  204.    And  713,  714. 
see  CanoKAi.  Law,  vol.  8,  p.  223.  18.  Note:  76  A.  S.  B.  93. 

IS.  Seott  V.  Com.,  4  Mete.   (Ey.) 
B.  C.  L.  XIV.— 40.  826 
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1.  Scope  of  Article.^ — ^The  subject  for  disoassion  tinder  this  title 
is  the  administration  of  the  estates  of  insolvoit  persons  under  state 
laws  for  the  purpose  of  distributing  the  assete  among  creditors.  The 
particulars  of  the  treatment  are  fully  set  out  in  the  foregoing  analysis. 
Belated  mattrorg  which  are  treated  elsewhere  are  general  assignments 

027 


Digitized  by 


Google 


§ «  INSOLVENCT  .     14  B.  C.  L. 

for  the  benefit  of  creditors,^  proceedings  under  the  federal  bank- 
ruptcy act,*  compositions  with  creditors  generally  as  distinguished 
from  compositions  in  bankruptcy  and  insolvency  proceedings  respec- 
tively,' the  administration  of  the  estates  of  deceased  insolvents,^  and 
the  insolvency  of  corporations.* 

2.  Definition. — ^At  least  two  distinct  meaninp  have  been  accorded 
to  the  term  "insolvency."  It  is  sometimes  used  to  denote  the  insuffi- 
ciency of  the  entire  property  jmd  assets  of  an  individual  to  pay  his 
debts,  and  this  is  its  general  and  popular  meaning,*  and  it  is  in  this 
sense  that  the  term  is  used  in  the  present  Bankruptcy  Act.'  As  thus 
used,  the  word  means  practically  the  same  as  "bankruptcy."  *  But 
"insolvency"  is  also  used  in  a  more  restricted  sense  to  express  the 
inability  of  a  party  to  pay  his  debts  as  they  become  due  in  the  ordi- 
nary course  of  his  business,  and  it  is  in  this  latter  sense  that  the  term 
is  used  when  traders  and  merchants  are  said  to  be  insolvent.*  Solvency 
implies  as  well  the  present  ability  of  the  debtor  to  pay  out  of  his 
estate  all  his  debts,  as  also  such  condition  of  his  property  as  that 
it  may  be  reached  and  subjected  by  process  of  law,  without  his  con- 
sent, to  the  payment  of  such  debts.^"     Using  the  term  insolvency 

1.  See  AssiGNUENTS  fob  Benefit  "When  a  {ferson  is  unable  to  pay 
01'  Creditobs,  vol.  2,  p.  641.  his  debts,  he  is  understood  to  be  in- 

2.  See  Bankedptct,  voL  3,  p.  158.  solvent.    It  is  difiScuIt  to  give  a  more 

3.  See  Composition  with  Credit-  accurate    definition     of    insolvency."' 
OBS,  vol.  5,  p.  868.  Cunningham  v.  Norton,  125  U.  S.  90, 

4.  See    ExECUTOES    and    Abminis-  8  S.  Ct.  804,  31  U.  S.  (L.  ed.)  629. 
TBATOBS,  vol.  11,  p.  247.  7.  See  Bankruptcy,  vol.  3,  p.  201. 

6.  See  Corporations,  vol.  7,  p.  745;  8.  Phipps  v.  Harding,  70  Fed.  468, 

Receivers.  17  C.  C.  A.  203,  30  L.R.A.  513. 

6.  Phipps  V.  Harding,  70  Fed.  468,  9.  Toof  v.  Martin,  13  WaU.  40,  20 

17  C.  C.  A.  203,  30  L.R.A.  513;  Stad-  U.  S.  (L.  ed.)  481;  Buchanan  v.  Smith, 

ler  V.  First  Nat.  Bank,  22  Mont.  190,  16  Wall.  277,  21  U.  S.  (L.  ed.)  280; 

56  Pac,  111,  74  A.  S.  R.  582;  Sabin  v.  Wager  v.  Hall,  16  WaU.  584,  21  U.  S. 

Columbia  Fuel  Co.,  25  Ore.  15,  34  Pac.  (L.  ed.)  504;  Cunningham  v.  Norton, 

692,  35  Pae.  854,  42  A.  S.  R.  756;  125  U.  S.  77,  8  S.  Ct.  804,  31  U.  S. 

Akers  v.  Rowan,  33  S.  C.  451,  12  S.  (L.  ed.)  624;  Walton  v.  Silverton  First 

E.  165, 10  L.R.A.  705;  Fairly  v.  Wap-  Nat.  Bank,  13  Colo.  265,  22  Pac  440, 

poo  Mills,  44  S.  C.  227,  22  S.  E.  108,  16  A.  S.  R.  200,  5  L.R.A  765;  MitcheU 

29  L.R.A.  215;  Dewey  v.  St.  Albans  ^   Bradstreet  Co.,  116  Mo.  226,  22  S. 

Trust  Co.,  56  Vt  476,  48  Am.  Rep  ^  353^  734,  38  A.  S.  R.  592,  20  L.R.A. 

^^'  ok^It  w   w   ]'oJ^KT  A    o'  »  138;  Stadler  v.  First  National  Bank, 

mf  35*^«f -7.^,?^'  ^^c^*^?fl  22  Mont.  190,  56  Pac.  Ill,  74  A.  S.  B. 
919,  33  L.R.A.  351;  Ellis  v.  State,  138  rqo,  o.k;»    '   r>^i„,^v,:„  tp„«.i  rir.    ok 

Wis.  513,  119  N.  W.  1110,  131  A.  S.  ^J  f^^  ^J?°S''«  S?  ^'  1 
B.  1022,  20  L.B^.(N.S.)  444.  ?re.  15,  34  Pac.  692,  35  Pac.  SM  42 

Notes':  61  A.  S.  B.  652;  72  A.  S.  B.  ^  «•  ^"^  ^^^  ^.^^  ^^ 
73-  5  LJI.A.  765.  TivBt  Co.,  56  Vt.  476,  48  Am.  Bep. 

The  term  solvency  implies  ability  to  803.  r  t  t>  a 

pay,  not  a  mere  disposition  to  pay.       Notes:  61  A.  S.  B.  652;  5  L.R.A. 
Janes  v.  Scott,  59  Pa.  St  178,  98  Am.  765;  6  L.R.A.  108;  10  LJI.A  707. 
Dec.  328.  10.  Mitchell  v.  Bradstreet  Co.,  116 
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in  this  latter  sense,  a  person  may  be  insolvent,  alUiough  he  may  be 
able  to  pay  his  debts  at  some  future  time  on  a  settlement  and  wind- 
ing up  of  his  affairs.**  And  in  this  sense  the  word  is  generally  used 
when  referring  to  traders  or  merchants.*'  This  latter  meaning  is 
the  one  which  was  attached  to  the  expression  when  used  in  the  early 
bankruptcy  acts,*'  and  in  many  of  the  state  insolvency  statutes,** 
as  referring  to  ihe  condition  of  traders  and  merchants.  And  it  has 
the  same  meaning  as  applied  to  national  banks,  when  used  in  the 
currency  act.**  Poverty  and  insolvency  are  not  synonymous  terms, 
for  even  though  a  person  has  no  assets,  he  is  not  insolvent  if  he  has 
no  debts.** 

3.  Distinction  between  Insolvency  and  Other  Laws. — Formerly 
a  distinction  seems  to  have  been  drawn  in  the  nature  of  bankruptcy 
and  insolvency  'laws.  It  was  thought  that  an  insolvency  law  was 
one  which  operated  on  the  petition  of  an  insolvent  debtor  to  dis- 
charge him  from  imprisonment  for  his  debts,  and  that  a  bankruptcy 
law  was  one  which  operated  on  the  petition  of  his  creditors  for  the 
purpose  of  applying  his  property  to  the  payment  of  his  debts.*'  But 
all  such  distinction  is  now  disregarded,  for  either  a  bankruptcy  or 
insolvency  statute  may  discharge  a  debt  as  well  as  release  the  debtor 
from  imprisonment,  and  either  may  operate  on  the  petition  of  the 
debtor  or  his  creditors.**  The  only  distinction  which  now  exists 
is  Ifirgely  a  matter  of  terminology ;  the  term  "bankruptcy  £ict"  refer- 
ring to  the  federal  statute  and  the  term  "insolvency  statutes"  referring 
to  acts  of  the  several  states.  As  a  general  proposition,  statutes  regu- 
lating the  making  of  assignments  for  the  benefit  of  creditors  are 
not  to  be  classed  as  insolvency  laws,  but,  if  they  authorize  the  courts 
to  grant  a  discharge  of  the  debtor  from  his  debts,  they  may  be  con- 
strued as  such.*' 

Mo.  226,  22  S.  W.  358,  724,  38  A.  S.  16.  Bowersox's  Appeal,  100  Pa.  St. 
R.  592,  20  L.R.A.  138.  434,  45  Am.  Rep.  387. 

11.  Note:  5  LJIA.  765.  17.  See    Blanchard    v.    RusseU,    13 

12.  Toof  v.  Martin,  13  Wall.  40,  20  Mass.  1,  7  Am.  Dec.  106,  holding  that 
U.  S.  (L.  ed.)  481.  a  state  statute  which  permitted  an  in- 

18.  Toof  V.  Martin,  13  Wall.  40,  20  solvent  debtor,  on  his  own  petition  or 

U.  S.  (li.  ed.)  481;  Buchanan  v.  Smith,  that  of  his  creditors,  to  surrender  hia 

16  WaU.  277,  21  U.  S.  (L.  ed.)  280;  property   and   be   discharged   of   his 

Wager  v.  Hall,  16  WaU.  384,  21  U.  S.  debts  was  a  bankruptcy  law,  not  an  in- 

(L.  ed.)  504.    And  see  Bamkbdftct,  solvency  law.     See  also  Yanuxem  v. 

vol.  3,  p.  201.  Hazlehursts,  4  N.  J.  L.  192,  7  Am. 

14.  Dewey  v.  St.  Albans  Trust  Co.,  Dec.  582. 

56  Yt  476,  48  Am.  Rep.  803.  18.  Sturges    ▼.     Crowninshield,     4 

Note:  61  A,  S.  B.  652.  Wheat.  122,  4  U.  S.  (L.  ed.)  362. 

15.  Stadler  v.  First  National  Bank,  19.  Barth  v.  Backus,  140  N.  Y.  230, 
22  Mont  190,  66  Pac.  Ill,  74  A.  S.  35  N.  E.  425,  37  A.  S.  B.  545,  23 
B.  582.  LJt.A.  47. 

eao 


Digitized  by 


Google 


S  4  INSOLVENCY  14  R.  C.  L. 

II.   COKSTITUTIONALITY   OF  iNSOLVmrCY   LawS 

4.  In  GeneraL — ^Though  the  federal  constitution  provides  that 
Congress  shall  have  power  to  establish  uniform  laws  on  the  subject 
of  bankruptcies  throughout  the  United  States,*"  the  general  power 
of  a  state  to  enact  an  insolvency  or  bankruptcy  statute  is  not  abso- 
lutely abrogated.  The  state's  power  is  severely  limited,  for  its  stat- 
ute can  operate  only  when  there  is  in  force  no  national  bankruptcy 
act.*  Moreover,  for  other  reasons,  a  state  statute  cannot  impair  the 
obligation  of  a  debt  created  before  its  passage ;  *  and,  as  a  general 
proposition,  the  eflfect  of  the  statute  is  limited  to  debts  whose  situs 
is  within  the  state.*  But  subject  to  these  limitations,  a  state  legi.sla- 
ture  has  the  general  power  to  enact  an  insolvency  statute  which 
not  only  authorizes  the  discharge  of  an  insolvent  debtor  from  lia- 
bility for  imprisonment  for  the  nonpayment  of  his  debts,  but  also 
discharges  the  debt  itself.*  The  power  granted  to  Congress  may  be 
exercised  or  declined,  as  the  wisdom  of  that  body  shall  decide.  If, 
in  the  opinion  of  Congress,  uniform  laws  concerning  bankruptcies 
ought  not  to  be  established,  it  does  nut  follow  that  partial  laws  may 
not  exist,  or  that  state  legislation  on  the  subject  must  cease.  It  is 
not  the  mere  existence  of  the  power  but  its  exercise  which  is  incompat^ 
ible  with  the  exercise  of  the  same  power  by  the  states.  It  is  not  the 
right  to  establish  these  uniform  laws,  but  their  actual  establishment, 
which  is  inconsistent  with  the  partial  acts  of  the  states.*  But  a  state 
legislature  will  not  generally  be  permitted  to  exercise  judicial  func- 
tions,' and  it  has  no  power  to  enact  a  statute  confirming  or  validating 
insolvency  proceedinp  which  were  commenced  by  a  petition  of  cred- 
itors and  had  before  a  person  claiming  to  act  as  judge  of  insolvency, 

20.  See  Bankrdptot,  vol.  3,  p.  163.  581;  Old  Town  Bank  v.  McCormick, 

1.  See  infra,  par.  7,  as  to  the  eflfect  96  Md.  341,  53  AtL  934,  94  A.  S.  B. 
of  a  federal  ba^aruptoy  act  577,  60  L.R.A.  577;  Blanchard  v.  Eus- 

2.  See  infra,  par.  5.  seU,   13   Mass.   1,   7   Am.   Dec.   106; 

3.  See  infra,  par.  9  et  seq.,  as  to  the  Elton  v.  O'Connor,  6  N.  D.  1,  68  N. 
territorial  eflCeet  of  state  insolvency  W.  84,  33  L.B.A.  524;  Smith  v.  Par- 
laws,  sons,  1  Ohio  236,  13  Am.  Dec.  608; 

4.  Staige8v.CrowninBhield,4Wheat.  Lace  v.  Smith,  34  B.  I.  1,  82  Atl.  268, 
122,  4  IT.  S.  (L.  ed.)  362;  Ogden  v.  Ann.  Cas.  1913E  945  and  note. 
Saunders,  12  Wheat.  213,  6  U.  S.  (L.  Note:  1  L.E.A-  359. 

ed.)  132;  Boyle  v.  Zacharie,  6  Pet.  348,       But  see  the  early  case  of  Vanuxem 

8  U.  S.  (L.  ed.)  423;  Bank  of  Tennes-  v.  Hazlehnrsts,  4  N.  J.  L.  192,  7  Am. 

see  ▼.  Horn,  17  How.  157, 15  U.  S.  (L.  Dec.  582,  denying  the  power  of  a  state 

ed.)  70;  Btddwin  v.  Hale,  1  Wall.  223,  to  pass  an  insolvency  law  discharging 

17  U.  S.  (L.  ed.)  531;  Butler  v.  (Jore-  debtors  from  their  debts. 

ley,  146  U.  S.  303,  13  8.  Ct.  84,  36      6.  Stoiges  v.  Crowninshield,  4  Wheat. 

U.  S.  (L.  ed.)  981;  Northern  Bank  of  122,  4  U.  S.  (L.  ed.)  362.    And  see 

Kentucky  v.  Squires,  8  La.  Ann.  318,  infra,  par.  7. 

58  Am.   Dec.   682;   Frey  v.  Kirk,  4       6.  See   ConstitctiOnal   Law,   vol. 

Gill.  &  J.    (Md.)    509,  23  Am.   Dec.  6,  p.  152  et  seq. 
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but  with  no  title  to  the  office,  and  which  have  been  adjudged  invalid 
by  a  decree  of  the  highest  court  of  the  state.' 

5.  Discharge  of  Debts  Incurred  Prior  to  Statute. — ^The  federal  oon< 
stitution  protects  contractual  rights  by  providing  that  no  state  shall 
pass  any  law  impairing  the  obligation  of  contracts.*  When  a  con- 
tract debt  is  created,  the  parties  have  in  view  for  its  settlement  mora 
.  than  present  property  of  the  debtor ;  his  future  acquisitions  are  liable 
for  the  debt,  and  a  statute  which  releases  such  acquisitions  from 
Uability  impairs  the  obligation  of  the  contract.*  Hence,  a  state 
insolvency  statute  is  within  the  condemnation  of  this  constitutional 
provision,  if  it  purports  to  discharge  a  contractual  obligation  incurred 
prior  to  the  passage  of  the  statute.**  In  this  respect  a  distinction 
is  to  be  noted  between  federal  and  state  statutes.  The  constitutional 
clause  as  to  impairment  of  contracts  condemns  the  enactments  of 
state  legislatures  but  not  those  of  Congress ;  and  hence  the  latter  body 
may  pass  a  bankruptcy  statute  which  will  authorize  the  discharge 
of  pre-existing  debts,  though  such  right  is  denied  to  a  state  law- 
making body.**  It  is  the  impairment  of  the  obligation  of  the  con- 
tract which  is  prohibited  by  the  federtil  constitution,  and  an  insol- 
vency statute  which  does  not  create  such  an  impairment,  but  merely 
annuls  a  particular  remedy  for  the  enforcement  of  the  obligation, 
is  not  necessarily  unconstitutional.  For  this  reason,  an  insolvency 
statijte  which  releases  the  debtor  from  imprisonment,  but  does  not 
discbarge  his  debts,  may  be  sustained  though  applicable  to  pre-exist- 
ing obligations.**  But  a  statute  taking  away  a  creditor's  remedy 
by  way  of  attachment  may  be  considered  as  impairing  the  obliga- 
tion of  a  contract  and  hence  be  void  as  to  pre-existing  debts.**    If 

7.  Denny     v.     Mattoon,     2     Allen   L.R.A.  524;  Conway  v.  Seamons,  65 
(Mass.)  361,  79  Am.  Deo.  784.  Yt  8,  45  Am.  Rep.  579;  Leavitt  v. 

8.  See  CoKSTrrcnoKAL  Law,  yoL  6,  Loverio,  64  N.  H.  607, 16  AtL  414, 1 
p.  323.  L.R.A.  58. 

9.  Stnrges  v.  Crowninshield,  4  Wheat.      Note :  26  A.  S.  R.  890. 

122,  4  U.  S.  (L.  ed.)  362.  And  see  Constitdtional  Law,  yiA. 

10.  Stuiges    V.     Crowninshield,    4  6,  p.  365. 

Wheat.  122,  4  U.  S.    (L.  ed.)    362;  A   statute   discharging   pre-existing 

Farmers',  etc..  Bank  v.  Smith,  6  Wheat,  obligations  is  unconstitutional  though 

131,  5  n.  S.  (L.  ed.)  224;  Baldwin  v.  the   parties   to   the   contract   are   all 

Hale,  1  Wall.  223,  17  U.  S.  (L.  ed.)  citizens  of  the  state  and  were  such  at 

531;  Lowenberg  v.  Levine,  93  Cal.  215,  the  time  of  the  making  of  the  contract. 

28  Pac  941,  16  L.RJL  159;  Smith  v.  Farmers',  etc..  Bank  v.  Smith,  6  Wheat. 

Mead,  3  Conn.  253,  8  Am.  Dec.  183;  131,  5  U.  S.  (L.  ed.)  224. 

Norton  ▼.  Cook,  9  Conn.  314,  23  Am.  11.  See  Cokstitdtional  Law,  voL 

Dec.  342  and  note:  Enstis  ▼.  BoUes,  6,  p.  323. 

146  Mass.  413,  16  N.  E.  286,  4  A.  S.  12.  Stuiges    ▼.     Crowninshield,    4 

R.  327;  Hieks  v.  Hotchkiss,  7  Johns.  Wheat.  122,  4  U.  8.   (L.  ed.)   362; 

Ch.   (N.  Y.)  297,  11  Am.  Deo.  472;  Mason  v.  Haile,  12  Wheat  370,  6  TJ.  S. 

Van  Hook  v.  WhitloA,  26  Wend.  (N.  (L.  ed.)  227. 

Y.)   43,  37  Am.  Dec.  246;  Elton  v.  13.  Peninsular  Lead,  ete^Worics  v. 

O'Connor,  6  N.  D.  1,  68  N.  W.  84,  33  Union  Oil,  etc,  Co.,  100  Wis.  488,  76 
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possible,  statutes  are  construed  in  such  a  sense  that  their  constita^ 
tionality  can  be  sustained,  and  therefore  an  insolvency  statute  ia 
interpreted  so  as  to  exclude  from  its  operation  contracts  in  existence 
at  the  time  the  statute  was  enacted.^*  A  debt  contracted  before 
the  passage  of  an  insolvency  law  cannot  be  discharged  under  it, 
although  the  debt  is  merged  in  a  judgment  rendered  after  the  passage 
of  the  statute.**  Thus,  one  surety  on  a  note,  given  before  the  insol- . 
vency  law  went  into  effect,  and  who  has  paid  it  and  recovered  judg- 
ment fo^  contribution  against  his  cosurety  after  the  insolvent  law 
took  effect,  may  maintain  an  action  on  the  judgment,  notwithstand- 
ing the  judgment  debtor  was  subsequently  discharged.**  A  creditor 
with  a  debt  prior  in  time  to  the  enactment  of  an  insolvency  law 
may  waive  the  constitutional  objection  to  its  discharge.  A  waiver 
of  his  exemption  arises  where  he  voluntarily  appears  in  the  pro- 
ceeding and  presents  his  claim  and  receives  a  dividend  thereon  with- 
out urging  the  unconstitutional  feature  of  the  act.*^ 

6.  Debts  Subsequent  to  Statute. — ^The  report  of  an  early  case 
decided  by  the  United  States  supreme  court  apparently  indicated 
that  that  court  took  the  position  that  a  state  insolvency  law  was 
unconstitutional  if  it  discharged  contractual  debts  whether  they  were 
created  before  or  after  the  passage  of  the  law.**  And  this  view 
was  taken  in  some  state  courts  when  the  question  was  presented  for 
their  determination.*"  But  it  was  later  held  by  the  supreme  court 
that  the  opinion  should  not  receive  that  construction  and  that  the 
provision  of  the  constitution  relative  to  the  impairment  of  contracts 
does  not  forbid  the  enactment  of  a  state  insolvency  statute  under 
which  subsequently  incurred  obligations  may  be  discharged.**'  This 
later  decision  has  been  consistently  followed,  and  the  rule  therein  ' 
adopted  is  now  in  force.* 

N.  W.  359,  69  A.  S.  R.  934,  42  L.R.A.  does  not  waive  his  right  to  attack  the 

331.  discbarge  because  he  has  received  a 

14.  Danforth  v.   Robinson,  80  Me.  dividend  from  the  estate  of  the  in- 

466, 15  Atl.  27,  6  A.  S.  R.  224;  Leavitt  solvent. 

V.  Loverin,  64  N.  H.  607,  15  Atl.  414,  18.  M'MiUan  v.  M'NeiU,  4  Wheat. 

1  L.R.A.  58.  209,  4  U.  S.  (L.  ed.)  552. 

16.  Danforth  v.  Robinson,  80  Me.  19.  Smith  v.  Mead,  3  Conn.  253,  8 

466,  15  Atl.  27,  6  A.  S.  R.  224.    See  Am.  Dec.  183;  Mason  v.  Wash,  Breese 

also   Conway  v.   Seamons,  55  Vt  8,  (111.)  39,  12  Am.  Dee.  138. 

45  Am.  Rep.  579.  20.  Ogden  v.   Saunders,  12  Wheat 

Note:  26  A.  S.  R.  890.  213,  6  U.  S.  (L.  ed.)  606. 

16.  Danforth  v.  Robinson,  80  Me.  1.  Boyle  v.  Zacharie,  6  Pet.  348,  8 
466, 15  Atl.  27,  6  A.  S.  R.  224.  U.  S.  (L.  ed.)  423;  Frey  v.  Kirk,  4 

17.  Eustis  V.  BoUes,  146  Mass.  413,  GUI  &  J.  (Md.)  509,  23  Am.  Dec 
16  N.  E.  286,  4  A.  S.  R.  327;  Van  581;  Mather  v.  Bush,  16  Johns.  (N. 
Hook  ▼.  Whitlock,  26  Wend.  (N.  T.)  T.)  233,  8  Am.  Deo.  313;  Elton  ▼. 
43,  37  Am.  Dec.  246.  But  see  Elton  O'Connor,  6  N.  D.  1,  68  N.  W.  84,  33 
▼.  O'Connor,  6  N.  D.  1.  68  N.  W.  84,  L.R.A.  524;  Smith  v.  Parsons,  1  Ohio 
33  L.R.A.  624,  holding  that  the  creditor  236,  13  Am.  Dec.  608;  Laoe  v.  Smith, 
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m.  Effect  of  National  Bankruptcy  Act 

T.  In  General. — ^The  power  vested  in  Congress  of  establishing  uni- 

torm  laws  on  the  subject  of  bankruptcy  throughout  the  United  States 
v  necessarily  superior  to  the  power  of  the  several  states  to  enact  insol- 
vency statutes,  and  hence  the  going  into  effect  of  a  Congressional 
banbuptcy  act  automatically  suspends  the  operation  of  a  state  insol- 
vency statute  covering  the  same  ground.*  There  can  be  no  con- 
current jurisdiction  in  the  two  sovereignties  over  the  same  subject, 
and,  as  the  people  of  the  several  states  have  yielded  to  the  United 
States  the  power  to  enact  laws  on  this  subject,  it  follows  that  when 
the  United  States  has  enacted  a  law,  the  power  of  the  state  to  enforce 
its  own  law  on  that  subject,  whether  it  is  similar  or  different,  must 
yield  to  what  is  the  supreme  law  of  the  land.*  But  a  state  statute 
is  not  thereby  repealed ;  its  operation  is  only  suspended  during  the 
period  the  national  act  remains  in  force.*  On  the  repeal  of  the 
Bankruptcy  Act,  a  state  insolvency  statute  comes  in  operation  with- 
out re-enactment,'  and  applies  to  acts  occurring  during  its  suspen- 
sion.* The  repeal  of  the  federal  act  merely  removes  a  disability 
to  the  exercise  of  the  state  statutes.'  It  is  not  the  passage  of  the 
federal  act,  but  it  is  the  taking  effect  thereof,  which  suspends  the 
state  statutes.  The  state  courts  may  continue  to  conduct  insolvency 
proceedings  during  the  interval  between  the  passage  of  the  act  and 
the  time  set  for  its  effect.^     But  the  present  bankruptcy  act  went 


34  R.  L  1,  82  AH.  268,  Ann.  Cas. 
1913E  945.  And  see  CoNSTirnTiONAi. 
Law,  voL  6,  p.  365. 

2.  E.  H.  Herron  Co.  v.  Superior 
Court,  136  Cal.  279,  68  Pae.  814,  89 
A.  S.  R.  124  and  note;  Eetcham  v. 
McNamara,  72  Conn.  709,  46  Atl.  146, 
50  LR.A.  641;  Harbaugh  v.  Costello, 
184  HL  110,  56  N.  E.  363,  75  A.  S.  R. 
147  and  note;  Old  To-vm  Bank  of 
Baltimore  ▼.  MoConnick,  96  Md.  341, 
53  Atl.  934,  94  A.  S.  R.  577  and  note, 
60  L£A.  577;  Ward  v.  Proetor,  7 
Mete.  (Mass.)  318,  39  Am.  Dec.  782; 
Parmenter  Mfg.  Co.  v.  Hamilton,  172 
Mass.  178,  51  N.  E.  529,  70  A.  S.  R. 
258  and  note;  In  re  Remolds,  8  R.  I. 
485,  5  Am.  Rep.  615;  Jordan  ▼.  Hall, 
9  R.  I.  218,  11  Am.  Rep.  245. 

Bnt  see  Reed  v.  Taylor,  32  la.  209, 
7  Am.  Rep.  180,  holding  that  state 
insolvency  laws  are  in  force  until  pro- 
ceedings are  instituted  under  the  fed- 
eral ad;. 

Notes:  23  Am.  Dec.  358;  40  LJt.A. 
1B6;  Ana.  Caa.  1913E  967. 


And  see  Banebuptct,  vol.  3,  p.  165. 

Statutes  relative  to  assignments  for 
the  benefit  of  creditors  are  not  in- 
solvency laws  and  stand  on  slightly 
different  footing.  Mayer  v.  Hellman, 
91  U.  S.  496,  23  U.  S.  (L.  ed.)  377. 

3.  B.  H.  Herron  Co.  v.  Superior 
Court,  136  OaL  279,  68  Pac  814,  89 
A.  S.  R.  124. 

Note:  Ann.  Cas.  1913E  957. 

4.  Butler  v.  Goreley,  146  U.  S.  303, 
13  S.  Ct.  84,  36  U.  S.  (L.  ed.)  981. 

5.  Butler  v.  (Joreley,  146  U.  S.  303, 
13  8.  Ct.  84,  36  U.  S.  (L.  ed.)  981; 
"Ward  V.  Proctor,  7  Mete.  (Mass.)  318, 
39  Am.  Dec.  782. 

Notes:  45  LJt.A.  187;  19  Ann.  Cas. 
608. 
And  see  Bankkuptct,  vol  3,  p.  166. 

6.  Note:  45  L.R.A.  187. 

7.  Sturg^  V.  Crowninshield,  4  Wheat. 
122,  4  U.  S.  (L.  ed.)  "529;  BuUer  v. 
Ooreley,  146  U.  S.  303,  13  8.  Ct  84, 
36  U.  S.   (L.  ed.)  981. 

8.  Lazrabee  v.  Talbott,  5  Qill  (Md.) 
426,  46  Am.  Dec.  637. 
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into  force  at  the  time  of  its  passage  and  hence  no  state  proceedings 
could  be  commenced  after  its  passage.*  Though  the  act  contains 
a  limitation  that  voluntary  petitions  ^all  not  be  filed  within  a  month 
and  involuntary  proceeduigs  for  four  months  after  the  passage  of 
the  act,  proceedings  cannot  be  commenced  in  state  courts  during 
such  periods."  However,  the  present  bankruptcy  act  expressly  ex- 
cludes from  its  operation  insolvency  proceedings  which  were  com- 
menced before  the  passage  of  the  act**  Even  during  the  operation 
of  a  federal  act,  a  state  legislature  may  pass  an  insolvency  act.** 
Such  an  act,  as  to  the  subject  matter  covered  by  the  federal  act,  will 
remain  ineffective  until  the  repeal  of  the  latter,  but  then  comes  into 
force.** 

8.  Absence  of  Conflict  between  State  and  National  Statutes. — ^The 
suspension  of  a  state  insolvency  law  by  a  federal  bankruptcy  law 
is  the  result  of  the  conflict  between  the  two  acts.  So  far  as  they 
are  not  in  conflict,  the  state  law  remains  in  operation.**  Thus,  the 
bankruptcy  act  does  not  suspend  the  right  of  a  state  court  to  appoint 
a  receiver  for  an  insolvent  corporation  under  state  laws,  where  it 
has  not  been  adjudged  a  banlmipt  under  the  act.**  And  if  the 
federal  act  does  not  cover  the  insolvency  of  a  certain  class  of  persons, 
such  as,  for  example,  corporations,  a  state  act  authorizing  insolvency 
proceedings  by  or  against  such  class  may  be  invoked.**  But,  where 
the  federal  act  allows  voluntary  proceedings  by  but  does  not  permit 
involuntary  proceedings  against  a  certain  class  of  insolvents,  and  the 
state  law  allows  involuntary  proceedings  against  such  class,  some  diffi- 
culty has  been  experienced  in  determining  the  force  of  the  state  laws.*^ 

9.  Parmenter  Mlg.  Go.  v.  Hamilton,  14.  B.  H.  Herron  Co.  v.  Superior 
172  Mass.  178,  51  N.  E.  529,  70  A.  S.  Court,  136  Cal.  279,  68  Pac.  814,  89 
E.  258.  -  A.  S.  E.  124;  Old  Town  Bank  of  Balti- 

10.  Harbangh  v.  Costello,  184  lU.  more  v.  McCormick,  96  Md.  341,  53 
110,  56  N.  E.  363,  73  A..S.  IL  147.  Atl.  934,  94  A.  S.  E.  577,  60  L.BA. 

11.  Eetcham  v.  McNamara,  72  Conn.  577;  Simpson  v.  City  Sav.  Bank,  56 
709,  46  AU.  146,  50  L,E.A.  641.  N.  H.  466,  22  Am.  Ecp.  491;  Lace  v. 

The  same  doctrine  haa  been  promni-  Smith,  34  E.  L  1,  82  Atl.  268,  Ann. 

gated  as  to  the  effect  of  prior  federal  Cas.  1913E  945  and  note, 

statutes,    though    they    contained    no  js.  gt^te    v.    Superior    Court,    20 

express  provision  relative  to  pending  ^fash.  645,  56  Pac.  35,  46  L.E.A.  177 

|g' STL"JJ?S'' '''''•  ^'^""^       "•  «^'H-  H-rron  Co.  v.  Superior 

And  seTnotor-  Sam.  Dec  354-  45  ^o^  ^  ^'^  ^79,  68  Pac  814,  89 
KE^  8M  notes.  ^  Am.  Uec  d&4,  45  ^  g^  ^g^.  ^^^  ^^^  ^^  ^^  ^^^ 

12.  Tua  v.  Carriere,  117  U.  S.  201,  °">"  ^-  McCormick,  96  Md.  341,  53 
6  S.  Ct  565,  29  U.  S.  (L.  ed.)  855.        AtL  934,  94  A.  8.  E.  577,  60  L.BJL 

Notes:  23  Am.  Dec  356;  45  LJtA.  677. 

177.  Note:  Ann.  Cas.  1913E  957. 

13.  Lace  v.  Smith,  34  E.  L  1,  82  And  see  Bakkbdptot,  vol.  3,  p.  166. 
Atl.  268,  Ann.  Cas.  1913E  945.  17.  See  Bankbdftot,  vol.  3,  p.  166. 
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One  line  of  authorities  holds  that  a  person  who  could  become  a  volun- 
tary bankrupt  but  who  could  not  be  proceeded  against  as  an  involun- 
tary bankrupt  under  the  federal  statute  may  still  be  proceeded  against 
under  a  state  insolvency  law  untU  he  chooses  to  take  advantage  of 
voluntary  bankruptcy.*'  Thus,  it  is  held  that  state  insolvency  laws 
remain  operative  as  to  wage  earners  or  persons  engaged  in  farming 
or  tillage  of  the  soil,  as  such  persons  are  exempt  from  involuntary 
bankruptcy  under  the  federal  act  although  they  have  a  right  to  go 
into  voluntary  bankruptcy.'*  Another  hne  of  cases  takes  the  view 
that  a  national  bankruptcy  law  suspends  the  operation  of  a  state 
insolvency  law  as  to  all  persons  who  may  be  adjudged  either  volun- 
tary or  involuntary  bankrupts,  or  both.  Thus  it  has  been  held 
that  where  a  debtor  comes  within  the  class  of  persons  who  may 
become  volimtary  bankrupts,  but  not  within  the  class  who  may 
become  involuntary  bankrupts,  he  cannot  be  proceeded  against  under 
a  state  insolvency  law,  although  he  refuses  to  become  a  volimtary 
bankrupt.** 

IV.  Tebritobiai,  Effbct  of  Insolvbncy  Laws 

9.  In  GeneraL — It  is  a  well  established  principle  that  a  discharge 
under  the  bankruptcy  or  insolvency  laws  of  one  government  does 
not  affect  contracts  made  or  to  be  executed  under  another,  whether 
tibe  law  be  prior  or  subsequent  in  the  date  to  that  of  the  contract* 
This  doctrine  may  be  applied  when  the  discbarge  is  granted  under 
the  laws  of  a  foreign  country.  The  courts  in  the  United  States  will 
not  enforce  such  a  discharge  to  the  detriment  of  an  obligation  owned 
by  one  of  its  citizens.*  And  our  courts  will  not  recognize  the  bar 
of  a  discharge  granted  by  a  state  court  as  against  a  citizen  of  a  foreign 
country.'  But  the  doctrine  is  extended  also  to  cases  of  debts  owned 
by  citizens  of  one  state  where  the  debtor  is  discharged  under  Uie 
insolvent  laws  of  another  state.    In  such  a  case,  as  a  general  propo- 

18.  Geery's  Appeal,  43  Conn.  288,  682.  And  aee  BAKKBUFTOr,  voL  3, 
21  Am.  Rep.  653.  p.  316,  as  to  the  effect  of  foreign  dis- 

Note:  Ann.  Cas.  1913E  957.  charges  in  bankruptcy. 

19.  Old  Town  Bank  of  Baltimore  v.  2.  Mitchell  v.  McMillan,  3  Mart.  O. 
McCormick,  96  Md.  341,  53  Atl.  934,  S.  (La.)  676,  6  Am.  Dec.  690;  Blake 
94  A.  S.  R.  577,  60  L.R.A.  577;  Lace  v.  Williams,  6  Pick.  (Maas.)  286,  17 
V.  Smith,  34  R.  I.  1,  82  Atl.  268,  Ann.  Am.  Dec.  372;  Phelps  v.  Borland,  103 
Cas.  1913E  945  and  note.  N.  Y.  406,  9  N.  B.  307,  57  Am.  Eep. 

20.  Note:  Ann.  Cas.  1913E  957.         755;    Topham   y.    Chapman,   1    Mill 
1.  M'Millan  v.  M'Neil,  4  Wheat.  209,   Const.  (S.  C.)  283,  12  Am.  Dec  627; 

4  XT.  S.  (L.  ed.)  652;  Ogden  v.  Saun-  Robinson  v.  Ciowder,  4  MeCoid  (S. 

ders,  12  Wheat.  213,  6  U.  S.  (L.  ed.)  C.)  519,  17  Am.  Deo.  762;  Milne  v. 

606.     '  Moreton,  6  Bin.  (Pa.)  353,  6  Am.  Dee. 

As  to  extraterritorial  effect  of  volun-  466. 

tary    assignments,    aee    Assioitkents  3.  See  Clark  y.  Biemsdyk,  9  Crsndi 

JOS  Bbnbfit  ot  Creditobs,  vol.  2,  p.  153,  3  U.  S.  (L.  ed.)  688. 
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sition,  the  foreign  discharge  is  not  a  defense  to  an  action  on  the 
obligation.*  The  reason  for  the  rule  is  based  on  the  ground  that 
the  insolvency  laws  of  one  state  have  no  extraterritorial  operation,  and 
consequently  the  tribunal  sitting  under  them,  except  in  cases  where 
a  citizen  of  such  other  state  voluntarily  becomes  a  psffty  to  the  pro- 
ceeding, has  no  jurisdiction  in  the  case.  Legal  notice  cannot  be 
given  and,  consequently,  there  can  be  no  obligation  to  appear,  and 
of  coiurse  there  can  be  no  legal  default.'    The  full  faith  and  credit 

4.  M'Millan  t.  M'NeU,  4  Wheat.  209,  173  Mass.  258,  73  A.  S.  R.  282;  Mae- 

4  U.  S.  (L.  ed.)  552;  Ogden  v.  Saun-  donald  v.  Corunna  First  Nat  Bank, 
dcrs,  12  Wheat.  213,  6  U.  S.  (L.  ed.)  47  Minn.  67,  49  N.  W.  395,  28  A-  S. 
606;  Snydam  v.  Broadnax,  14  Pet.  67,  R.  328  and  note,  13  L.R.A.  462;  Stim 
10  U.  S.  (L.  ed.)  357;  Cook  v.  Mofifat,  v.  McQuade,  66  N.  H.  403,  22  Atl. 

5  How.  295,  12  U.  S.  (L.  ed.)  159;  451,  49  A.  S.  R.  623  and  note;  Van- 
Union  Bank  of  Tennessee  v.  Jolly,  vaem  v.  Hazlehorsts,  4  N.  J.  L.  192, 
18  How.  603,  15  U.  S.  (L.  ed.)  472;  7  Am.  Dec.  682;  VanRaugh  v.  Van 
Baldwin  v.  Hale,  1  WaU.  223,  17  U.  Arsdaln,  3  Caines  (N.  Y.)  154,  2  Am. 
S.  (L.  ed.)  531;  Gihnan  v.  Lock-  Dec.  259;  Smith  v.  Smith,  2  Johns, 
wood,  4  WaU.  409,  18  U.  S.  (L.  ed.)  (N.  Y.)  235,  3  Am.  Dec  410;  White 
432;  Cole  ▼.  Cunningham,  133  U.  S.  v.  Canfield,  7  Johns.  (N.  Y.)  117,  5 
107,  10  S.  Ct.  269,  33  U.  S.  (L.  ed.)  Am.  Dee.  249;  Hicks  v.  Hotchkiss,  7 
538;  Security  Trust  Co.  v.  Dodd,  173  Johns.  Ch.  (N.  Y.)  297,  11  Am.  Dec 
U.  S.  624,  19  S.  a.  646,  43  U.  S.  (L.  472;  Van  Hook  v.  WMtlock,  26  Wend, 
ed.)  835;  Scamman  v.  Bonslett,  118  (N.  Y.)  43,  37  Am.  Dec  246;  Pratt 
Cal.  93,  50  Pac.  272,  62  A.  S.  R.  226;  v.  Chase,  44  N.  Y.  597,  4  Am.  Rep. 
Atwater  v.  Townsend,  4  Conn.  47,  10  718;  Barth  v.  Backus,  140  N.  Y.  230, 
Am.  Dec.  97;  Norton  v.  Cook,  9  Conn.  35  N.  E.  425,  37  A.  S.  R.  545,  23 
314,  23  Am.  Dec.  342  and  note;  East-  L.R.A.  47;  Roberts  v.  Atherton,  60  Vt. 
orly  V.  Goodwin,  35  Conn.  279,  95  Am.  563, 15  Atl.  169,  6  A.  S.  R.  133. 

Dec  237;  Hawley  v.  Hunt,  27  la.  303,  Notes:  1  LJEI.A.  120,  359;  17  L.R.A. 

1  Am.  Rep,  273;  Owen  v.  Roberts,  81  84. 

Me.  439,  17  Atl.  403,  4  L.R.A.  229;  And  see  Constffution^  Law,  vol. 

Pnllen  v.  Hillman,  84  Mc  129,  24  Atl.  6,  p.  365. 

795,  30  A.  S.  R.  340 ;  French  v.  Robin-  A  partnership  claim  is  not  dis- 
son,  86  Me.  142,  29  Atl.  960,  41  A.  S.  charged  where  some  of  the  members 
R.  533;  Swift  v.  Winchester,  96  Me.  of  the  firm  are  nonresidents  thongli 
480,  52  Atl.  1017,  90  A.  S.  R.  414;  others  are  residents  of  the  state  where 
Frey  v.  Kirk,  4  Gill  A  J.  (Md.)  509,  the  insolvency  proceedings  are  main- 
23  Am.  Dec  581;  Larrabee  v.  Talbott,  tained.  Chase  v.  Henry,  166  Mass. 
5  Gill  (Md.)  426,  46  Am.  Dec.  637;  577,  44  N.  E.  998,  55  A.  8.  B.  423. 
Savoye  v.  Marsh,  10  Mete.  (Mass.)  6.  Baldwin  v.  Hale,  1  WalL  223,  17 
594,  43  Am.  Dec  451;  Tebbetts  v.  U.  S.  (L.  ed.)  531;  Gihnan  v.  Lock- 
Pickering,  5  Cush.  (Mass.)  83,  51  Am.  wood,  4  Wall.  409,  18  U.  S.  (L.  ed.) 
Dec.  48;  Dsley  v.  Merriam,  7  Cush.  432;  Scamman.  v.  Bonslett,  118  Cal. 
(Mass.)  242,54Am.Dec.  721;  Watson  93,  50  Pac.  272,  62  A.  S.  R.  226; 
V.  Bourne,  10  Mass.  337,  6  Am.  Dec  Hawley  v.  Hunt,  27  la.  303,  1  Am. 
129;  Phoenix  Nat.  Bank  v.  BatcheUer,  Rep.  273;  Pollen  y.  HiUman,  84  Mc 
161  Mass.  589.  24  N.  E.  917,  8  L.R.A.  129,  24  AtL  796,  30  A.  S.  B.  340; 
644  and  note;  Pattee  v.  Paige,  163  Swift  v.  Winchester,  96  Mc  480,  52 
Mass.  362,  40  N.  E,  108,  47  A.  S.  R.  Atl.  1017,  90  A.  S.  R.  414. 
459  and  note,  28  L.R.A.  451;  Chase  Notes:  15  A.  S.  B  212;  47  A.  S.  B. 
T.  Henry,  166  Mass.  577, 44  N.  E.  988,  462. 
56  A.  S.  R.  423;  Adams  v.  Batehelder, 
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clause  ia  the  federal  constitution  does  not  affect  the  question.*  It 
is  held  that  it  makes  no  difference  with  the  application  of  this  rule 
that  the  contract  was  made  or  is  to  be  performed  in  the  jurisdiction 
where  the  discharge  was  granted.'  Thus,  a  judgment  rendered  in 
tiie  courts  of  one  state  will  not  be  discharged  by  insolvency  proceed- 
ii^  against  the  judgment  debtor,  where  the  judgment  became  the 
property  of  a  nonresident  before  the  commencement  of  the  insol- 
vency proceedings.^  But,  if  the  contract  is  made  and  is  to  be  per- 
formed in  another  jurisdiction,  the  prevailing  view  seems  to  sustain 
the  rule  that  the  obligation  is  not  discharged  though  the  parties  at 
the  time  of  the  insolvency  proceedings  are  residents  of  the  state 
granting  the  discharge.*  The  general  rule  is  applied,  though  at 
the  time  of  the  creation  of  the  obligation  the  creditor  induces  the 
debtor  to  believe  that  they  are  both  reeidente  of  the  same  state.  The 
question  is  one  of  jurisdiction;  where  the  creditor  has  not  volun- 
tarily appeared  in  the  proceeding,  the  force  of  the  discharge  depends 
on  the  power  of  the  court,  not  on  the  conduct  of  the  parties;  the 
court  has  no  jurisdiction  of  the  nonresident  and  the  claim  is  not 
discharged  no  matter  what  his  conduct  might  have  been.**  Thus, 
if  the  creditor  is  a  nonresident,  the  fact  that  the  contract  was  made 
by  a  resident  agent  who  did  not  disclose  the  principal  does  not  affect 
the  principal's  immunity.**  A  foreign  corporation  is  protected  to 
as  great  an  extent  as  a  nonresident  individual    A  discharge  under 

6.  Vanuxem  v.  Hazlehursts,  4  N.  J.   Am.  Dec.  682;  Brigham  v.  Henderaon, 
L.  192,  7  Am.  Deo.  582.  1   Cufih.    (Mass.)    430,  48  Am.   Dec. 

7.  Baldwin  v.  Hale,  1  WaU.  223,  17   610. 

U.  S.  (L.  ed.)  531;  Baldwin  v.  Bank  And  see  Blanchard  v.  Rnssell,  13 
of  Newbury,  1  Wall.  234,  17  U.  8.  Mass.  1,  7  Am.  Dec.  106,  holding  that 
(L.  ed.)  534;  Norton  v.  Cook,  9  Conn,  the  disehai^  in  a  foreign  state  was 
314, 23  Am.  Dec.  342  and  note;  Easter-  available  if  the  contract  was  made 
ly  V.  Gh)odwin,  35  Conn.  279,  95  Am.  there  and  the  debtor  lived  there  at  the 
Dec.  237;  Felch  v.  Bugbee,  48  Me.  9,  time  of  insolvency  proceedings. 
77  Am.  Deo.  203;  Pullen  v.  Hillman,  8.  Hawley  v.  Hunt,  27  la.  303,  1 
84  Me.  129,  24  AU.  795,  30  A.  S.  E.   Am.  Rep.  273. 

340;  Fessenden  v.  WiUey,  2  Allen  9.  Lowenberg  v.  Leviue,  93  Cal.  216, 
(Mass.)  67,  79  Am.  Dec.  762;  Chase  28  Pac.  941,  16  L.R.A.  159;  Hawley 
V.  Henry,  166  Mass.  577,  44  N.  E.  v.  Hunt,  27  la.  303,  1  Am.  Rep.  273. 
988,  55  A.  S.  R.  423;  Roberts  v.  Ather-  Note:  73  A.  S..  E.  284. 
ton,  60  Vt.  563,  15  Atl.  159,  6  A.  S.  But  see  Crampton  v.  YalidQ  Marble 
E.  133.  Co.,  60  Vt.  291,  16  AtL  153, 1  L.EA. 

Note :  8  L.R.A.  644.  120,  holding  that  a  contract  made  in 

But  in  some  of  the  earlier  cases,  it  another  state  is  discfaai^ed  if  all  the 
was  hdd  that  one  state  could  discharge  parties  are  within  the  jurisdiction  of 
obligations  made  and  to  be  performed  the  insolvency  court. 
ID  the  state,  if  the  debtor  resided  there,       10.  Swift  v.  Winchester,  96  Me.  480, 
diough  at  the  time  of  the  insolvency  62  Atl.  1017,  90  A.  S.  R.  414. 
proceedings  the  creditor  resided  in  an-       11.  Ilsley    ▼.    Merriam,    7     Gnak. 
other  state.    Northern  Bank  of  Ken-    (Mass.)  242,  54  Am.  Deo.  72L 
toeky  V.  Squires,  8  La.  Asa.  318,  68 
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a  state  inaolveDcy  act  will  not  release  the  claim  of  such  a  corpora- 
ti<m  though  it  has  an  eetablished  place  of  businees  in  the  state  grant- 
ing Uie  discharge,  and  has  complied  with  all  the  requirements  rdative 
to  foreign  corporations  and  received  a  license  to  transact  its  businees 
in  the  state.  ^*  But  a  nonresident,  though  his  claim  is  not  discharged 
by  the  proceedings,  will  not  be  permitted  to  seise  property  within 
the  jurisdiction  of  the  insolvency  court  and  take  it  from  the  trustee 
or  assignee  for  the  satisfaction  of  his  debt.  The  property  is  deemed 
in  the  custody  of  the  state  courts,  and  even  the  federal  courts  will 
not  interfere  with  its  administration  in  the  proceedings."  Property 
within  the  jurisdiction  is  n<»ie  the  lees  under  tjhe  control  of  the  state 
courts  even  if  a  nonresident  creditor  of  the  insolvent  debtor  has  some 
daim  thereon.** 

10.  Voluntary  Appearance  in  Court  Granting  Discharge. — ^Though 
a  discharge  under  a  state  insolvency  statute  may  be  ineffective  as 
to  a  citizen  of  another  jurisdiction,  his  exemption  is  one  which  may 
be  waived.  If  he  elects  to  do  so,  he  may  voluntarily  appear  in  the 
state  court  where  the  insolvency  proceeding  is  pending  and  prove 
his  claim  and  receive  a  dividend  thereon.*'  In  case  he  does  so,  he 
is  bound  by  his  election  and  thereafter  he  cannot  assert  the  lack 
of  jurisdiction  of  the  state  court  as  to  him.**  The  discharge  is 
effective  against  him  to  the  same  extent  as  though  he  were  a  citizen 
of  the  state  where  the  insolvency  proceedings  were  commenced;  and 
it  is  held  that  the  creditor  may  waive  his  constitutional  privilege  by  the 
acceptance  of  a  dividend  though  he  has  not  presented  a  formal  claim.*' 
So,  too,  it  has  been  held  that  a  nonresident  creditor  who  proves  his 
debt,  without  claiming  his  exemption  from  the  operation  of  the  dis- 
charge, or  who  unites  with  other  creditors  in  recommending  a  trusted 

12.  Hammond  Beef  &  Provisioii  Co.  16.  Clay  v.  Smith,  3  Pet  411,  7  D. 
V.  Best,  91  Me.  431,  40  AtL  338,  42  S.  (L.  ed.)  723;  Cole  v.  Cnnningham, 
L.R.A.  528;  Bergner  &  Engel  Brewing  133  U.  S.  107,  10  S.  Ct.  269,  33  U.  S. 
Co.  V.  Dreyfua,  172  Mass.  154,  61  N.  (L.  ed.)  538;  Swift  v.  Winchester,  96 
E.  531,  70  A.  S.  R.  251.  And  see  Me.  480,  52  Atl.  1017,  90  A.  S.  R. 
Corporations,  vol.  7,  p.  141.  414  and  note;  Murray  v.  Roberts,  150 

13.  Geilinger  v.  PhiUppi,  133  U.  S.  Mass.  353,  23  N.  E.  208,  15  A.  S.  R. 
246,  10  S.  Ct.  266,  33  U.  S.  (L.  ed.)  209  and  note,  6  L.R.A.  346  and  note; 
614.  '  Pattee  v.  Paige,  163  Mass.  352,  40  N. 

Note:  15  A.  S.  R.  212.  E.  108,  47  A.  S.  R.  459,  28  L.R.A. 

14.  Owen  v.  Roberts,  81  Me.  439, 17  461;  YanHook  v.  Whitlock,  26  Wend. 
Atl.  403,  4  L.R.A.  229;  Macdonald  v.  (N.  T.)  43,  37  Am.  Dec.  246;  Phelps 
Comnna  First  Nat.  Bank,  47  Minn.  v.  Borland,  103  N.  Y.  406,  9  N.  E.  307, 
67,  49  N.  W.  395,  28  A.  S.  R.  328,  13  57  Am.  Rep.  765. 

L.R.A.  462.  Note:  23  Am.  Dec.  363. 

15.  J.  A.  Holshouser  Co.  v.  <3old  And  see  CoNSTrFonoNAL  Law,  vol. 
Hill  Copper  Co.,  138  N.  C.  248,  50  6,  p.  365. 

S.  E.  650,  70  L.RJ^.  183;  Tyler  v.  17.  Mnnay  v.  Roberts,  160  Mass. 
Thompson,  44  Tex.  497,  23  Am.  R«p.  353,  23  N.  E.  208,  16  A.  8.  R.  209, 
«M>.  6  L.R.A.  846. 
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«r  aaEdgnee,  is  bound  by  the  discharge  to  the  same  extent  as  resident 
ereditors,  though  he  has  not  accepted  a  divid^id.^*  But  a  nonresi- 
dent creditor  having  a  claim  against  two  insolvent  firms,  both  included 
in  the  same  proceedings  in  insolvency,  one  consisting  of  two  members, 
and  the  other  of  the  same  two  members  and  a  third,  who  proves 
his  claim  against  the  latter  firm,  votes  for  an  assignee,  and  receives 
a  dividend,  is  not  precluded  from  maintaining  aA  action  against  the 
other  firm  up<m  the  demand  against  it.^*  And  it  is  held  that  a 
dtizen  of  another  state  does  not  waive  his  extraterritorial  immunity 
by  appearing  and  opposing  the  petition  on  the  ordw  to  show  cause 
why  an  assignment  of  the  insolvrat's  estate  should  not  be  made.** 
Foreign  .creditors  cannot  be  coerced  into  a  voluntary  appearance 
Hence  a  state  insolvency  law  which  invalidates  a  transfer  by  a  domestic 
debtor  to  a  foreign  creditor  and  directs  thai  {lie  property  so  trans- 
ferred shall  be  distributed  among  the  domestic  ereditors  of  the  insol- 
vent, unless  the  foreign  creditors  will  consent  to  the  insolvent's  dis- 
charge, impairs  the  obligation  of  the  contract  and  is  void.^ 

11.  Property  in  Foreign  Jurisdictions. — ^The  property  of  an  insolv 
vent  debtor  in  a  jurisdiction  other  than  the  one  in  which  the  proceed- 
ing is  pending  should  be  administered  in  such  proceeding  if  such 
practice  can  be  followed  without  infringing  the  rights  of  creditors  re- 
siding in  another  jurisdiction.*  But  the  insolvency  proceedings  do  not 
transfer  the  title  to  property  located  in  another  jurisdiction,  and 
hence  property  in  another  state  may  be  seized  by  the  courts  of  that 
state  for  tJie  benefit  of  its  own  citizens,  where  they  are  unaffected  by 
the  insolvency  proceedings  because  of  the  difference  in  citizenship.* 
And  this  doctrine  is  extended  to  choses  in  action  such  as  a  debt  due 
to  a  resident  by  a  nonresident;  the  debt  may  be  attached  or  garnished 
at  the  residence  of  the  debtor  on  the  suit  of  a  nonresident, — especially 
where  the  insolvency  proceedings  have  not,  at  the  time  of  the  attach- 
ment or  garnishment,  proceeded  to  the  stage  where  the  insolvent  has 

18.  Jonea  v.  Horsey,  4  Md.  306,  69  foreign  asagnment  in  bankmptcy,  see 
Am.  Dec.  81.  Bankboptct,  vol.  3,  p.  235. 

•Note:  15  A.  S.  B.  214.  3.  Upton  v.  Hubbard,  28  Conn.  274, 

19.  Pattee  v.  Paige,  163  Mass.  352,  73  Am.  Dec.  670;  Felch  v.  Bngbee,  48 
40  N.  E.  108,  47  A.  S.  R.  459,  28  Me.  9,  77  Am.  Dec.  203;  Dunlap  v. 
L.E.A.  451.  •  Rogers,  47  N.  H.  281,  93  Am.  Dec 

20.  Norton  v.  Cook,  9  Conn.  314,  23  433;  Stnrtevant  v.  Armsby  Co.,  66  N. 
Am.  Dec.  342.  H.  657,  23  AtL  368,  49  A.  S.  R.  627; 

Note:  15  A.  S.  R.  213.  Bank  Com'rs  v.  Gh-anite  State  Provi- 

1.  Larrabee  v.  Talbott,  5  GiU  (Md.)  dent  Ass'n,  70  N.  H.  557,  49  Atl.  124, 

^6,  46  Am.  Dec.  637,  overrnled  on  86  A.  8.  R.  646;  Nenf elder  v.  North 

another  point  by  Pindmey  v.  Lana-  British,  etc.,  Co.,  10  Wash.  393,  39 

han,  62  Md.  447.  Pac  110,  46  A.  S.  R.  793. 

8.  As  to  the  extraterritorial  effect  of  Notes:  15  A.  S.  R.  213;  1  LJt.A. 

aasignmenta  by  an  insolvent,  see  As-  120 ;  65  L.R.A.  366. 

BiOKiONTS  70B  BsmFiT  oj  Crsditors,  Bat  as  between  the  assignee  in  in- 

yoi  2,  p.  687.    As  to  the  oBeet  of  a  solvency  proceedings  and  an  attadi- 
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lost  c(»itroI  of  his  assets.*  The  courts  of  one  state  are  not  required 
by  comity  or  by  the  federal  coostitutioii  to  enforce  the  insolvency 
laws  of  anoUier  state  to  the  detriment  of  its  own  citizens.'  And  sach 
courts  may  permit  the  seizure  of  a  debtor's  property  by  a  resident 
of  a  third  state.*  To  iUustrate,  where  insolvency  proceedings  are 
pending  in  the  courts  of  Massachusetts,  a  citizen  of  New  Hampshire 
may  be  permitted  by  the  laws  of  Louisiana  to  attach  the  insolvent 
debtor's  property  in  the  state  of  Louisiana.'  Moreover,  some  courts 
permit  a  creditor  to  leave  the  state  of  his  domicil  where  an  insol- 
vency proceeding  is  maintained  by  or  against  his  debtor  and  allow 
him  to  attach  the  property  of  the  debtor  in  a  state  where  neither 
party  has  a  residence,  in  the  same  way  as  though  the  p&rties  did 
not  have  a  common  citizenship  in  the  state  where  the  insolvency 
proceeding  is  maintained.*  Li  the  states  where  this  view  is  sus- 
tained, creditors  of  the  debtor's  residence  are  accorded  the  same  rights 
as  resident  creditors  in  relation  to  the  debtor's  property  within  such 
state.*  But  in  other  jurisdictions  the  courts  will  not  aid  a  citizen 
'of  the  state  where  the  proceeding  is  pending  to  secure  a  preference 

ment  creditor  residing  in  New  York,  Bankruptcy  proceedings  in  England 
the  title  of  the  assignee  is  superior  as  do  not  prohibit  an  attachment  by  an 
to  a  vessel  on  the  high  seas  at  the  time  American  citizen  of  the  bankrupt's 
of  the  commencement  of  the  insolvency  effects  in  this  country.  Milne  v.  More- 
proceedings  but  later  coming  to  the  ton;, 6  Bin.  (Pa.)  353,  6  Am.  Dec.  466. 
port  of  New  York  where  it  was  at-  6.  Reynolds  v.  Adden,  136  U.  S. 
tached.  Crapo  v.  Kelly,  16  Wall.  610,  348,  10  S.  a.  843,  34  U.  S.  (L.  ed.) 
21  U.  S.  (L.  ed.)  430,  reversing  45  360;  Security  Trust  Co.  v.  Dodd,  173 
N.  Y.  86,  6  Am.  Rep.  35.  U.  S.  624,  19  S.  Ct.  545,  43  U.  S.  (L. 

In  Larrabee  v.  Talbott,  5  Gill  (Md.)  ed.)  835;  Catlin  v.  Wilcox  Silver  Plate 

426,  46  Am.  Dec.  837,  proceeding  in  Co.,  123  Ind.  477,  24  N.  E.  250,  18 

supposed   conformity    with    the    deci-  A.  S.  R.  338,  8  L.R.A.  62;  Sturtevant 

sion  in  Cook  v.  Moffat,  5  How.  295,  v.  Armsby  Co.,  66  N.  H.  557,  23  Atl. 

12  U.  S.   (L.  ed.)   159,  it  was  held  368,  49  A.  S.  R.  627. 

that  nonresident  creditors  were  so  far  7.  Reynolds  v.  Adden,  136  U.  S.  348, 

unaffected   by   a   domestic   insolvency  10  S.  Ct.  843,  34  U.  S.  (L.  ed.)  360. 

law  that  they  could  enforce  their  claims  8.  Upton  v.  Hubbard,  28  Conn.  274, 

against  any  property  of  the  insolvent  73  Am.  Dec.  670;  Barth  v.  Backys, 

debtor  to  be  found  undistributed  in  140  N.  Y.  230,  35  N.  E.  425,  37  A.  S. 

the  hands  of  the  trustee  in  insolvency ;  R.  545,  23  L.R.A.  47 ;  Commercial  Nat. 

but  this  point  of  the  Larrabee  case.  Bank  of  Columbus  v.  Motherwell  Iron, 

though  long  acquiesced  in,  was  finally  etc.,  Co.,  95  Tenn.  172,  31  S.  W.  1002, 

overruled   by    Pinckney    v.    Lanahan,  29  L.R.A.  164;  McCluire  v.  Campbell, 

62  Md.  447.  71  Wis.  350,  37  N.  W.  343,  5  A.  8.  R. 

4.  King  V.  Cross,  175  U.  S.  396,  20  220. 

S.  Ct.  131,  44  U.  S.  (L.  ed.)  211;  see  9.  Rhawn  v.  Pearoe,  110  lU.  350,  51 

also  Rothschild  v.  Knight,  184  U.  S.  Am.  Rep.  691;  Barth  v.  Backus,  140 

334,  22  S.  Ct  391,  46  U.  S.  (L.  ed.)  N.  Y.  230,  35  N.  E.  425,  37  A.  S.  B. 

573.  545,  23  L.R.A.  47;  Commercial  ^at. 

6.  Reynolds   v.   Adden,   136   U.    8.  Bank  of  Columbus  v.  Motherwell,  eta, 

348,  10  S.  Ct.  843,  34  U.  S.  (L.  ed.)  Co.,  95  Tenn.  172,  31  S.  W.  1002,  29 

360,  L.R.A.  164. 
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.over  other  creditors.**  Hence,  a  creditor  of  the  state  where  the  pro- 
ceeding is  pending  cannot  assign  his  claim  to  a  citizen  of  another  state 
where  property  of  the  debtor  is  located,  and  enable  the  assignee  to 
seize  the  property.**  And  in  any  event,  if  a  creditor  residing  in 
the  state  where  the  proceeding  is  pending  attempts  to  attach  the 
property  of  the  insolvent  in  another  jurisdiction,  the  court  having 
jurisdiction  of  the  insolvency  proceeding  may  issue  an  injunction 
to  restrain  his  proceeding  in  the  foreign  court.**  In  such  a  case, 
the  creditor  cannot  avoid  the  power  of  the  court  by  transferring  the 
claim  to  a  nonresident  during  the  pendency  of  the  action  against 
him,  and,  if  the  transfer  has  the  effect  of  defeating  the  procurement 
of  the  property  in  the  foreign  state,  a  judgment  for  damages  may 
be  awarded  against  the  creditor.**  But,  before  the  pendency  of  the 
insolvency  proceedings,  he  may  transfer  the  claim  to  a  nonresident 
and  leave  the  insolvency  courts  without  jurisdiction  over  the  matter.** 
If  an  insolvent  fraudulently  transfers  property  in  another  state  to  a 
re^dent  of  the  state  of  his  own  domicil,  the  state  courts  will  entertain 
an  action  to  compel  a  reconveyance  of  the  property  to  the  assignee 
in  insolvency  and  to  restrain  a  domestic  creditor  from  .maintaining 
in  the  foreign  courts  an  action  to  reach  the  pr(q)erty.** 

12.  Change  of  Residence. — The  view  generally  expressed  is  that 
the  situs  of  a  debt  follows  the  migrations  of  its  owner,  and  when 
the  owner  changes  his  residence  to  another  state,  his  claims  are  no 
longer  within  the  jurisdiction  of  the  insolvency  covu?ts  of  his  former 
residence.**  After  the  creation  of  a  debt,  it  is  clear  that  the  creditor 
may  take  up  a  domicil  in  another  state,  and  thus  the  debt  may 
become  immune  from  discharge  in  insolvency  proceedings  by  the 
debtor  at  the  creditor's  former  residence.*'    So  long  as  the  change 

10.  Crippen  v.  Rogers,  67  N.  H.  207,       14.  Proctor  v.  Nat.  Bank  of  the  Re- 
30  AtL  346,  25  L.R.A.  821.  pubUc,  152  Mass.  223,  25  N.  E.  81,  » 

11.  Crippen  V.  Rogers,  67  N.  H.  207,   L.R.A.  122. 

30  AtL  346,  25  L.R.A.  821.  15.  Hawkins  v.  Ireland,  64  Minn. 

12.  Cole  v.  Cunningham,  133  U.  S.  339,  67  N.  W.  73,  58  A.  S.  R.  534. 
107,  10  S.  Ct  269,  33  U.  S.  (L.  ed.)  16.  Pullen  v.  Hilhnan,  84  Me.  129, 
538;   Reynolds  v.  Adden,  136  U.  S.  24  Atl.  795,  30  A.  S.  R.  340;  Roberts 
348,  10  S.  a.  843,  34  U.  S.  (L.  ed.)  v.  Atherton,  60  Vt.  563,  15  AtL  169, 
360;   Proctor  v.   Nat.   Bank   of  the  6  A.  S.  R.  133. 

Republic,  152  Mass.  223,  25  N.  E.  81,       17.  Roberts  ▼.  Atherton,  60  Vt.  563, 

9  L.R.A.  122;  Hazen  v.  Lyndonville  15  Atl.  159,  6  A.  S.  R.  133. 
Nat.  Bank,  70  Vt.  543,  41  AtL  1046,       Some  earlier  cases,   however,   take 

67  A.  S.  R.  680  and  note.  the   view  that  the  obligation  is  dis- 

Note:  15  A.  S.  R.  213.  charged  if  the  parties  were  residents 

As  to  restraining  judicial  proceed-  at  the  time  of  its  creation,  though  th* 

ings   in    other   jurisdictions,   see   Ih-  creditor  later  becomes  a  citizen  of  an- 

^NcnOKS,  ante,  p.  411  et  seq.  other  state.     Stoddard  v.  Harrington, 

13.  Hazen  v.  Lyndonville  Nat.  Bank,  100  Mass.  87,  97  Am.  Dec  80,  1  Am. 
70  Vt.  543,  41  AtL  1046,  67  A.  S.  R.  Rep.  92. 

680. 
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of  residence  is  made  before  the  commencement  of  the  proceedings, 
it  is  not  material  that  the  debt  was  entered  into  and  was  intended 
to  be  performed  in  the  state  where  the  discharge  was  granted  to  the 
insolvent,**  Where  the  parties  were  residents  of  the  same  state  at 
the  time  of  the  creation  of  an  obligation  there  to  be  performed,  but 
both  change  their  residence  to  another  state,  a  discharge  in  such 
state  of  the  debtor  will  not  release  the  obligation,  for  it  is  generally 
held  that  insolvency  statutes  do  not  apply  to  debts  created  and  to  be 
performed  in  a  foreign  state.^" 

13.  Transfer  of  Claims. — Before  the  institution  of  insolvency  pro- 
ceedings, a  creditor  residing  in  the  same  state  as  the  debtor  may 
transfer  his  claim  to  a  resident  of  another  state,  and  the  transferee 
will  be  permitted  to  claim  that  the  discharge  in  the  proceediogs  is 
inoperative  as  to  him.***  And,  following  the  same  general  principle, 
if  a  claim  owned  by  a  nonresident  is  assigned  to  a  resident,  the  claim 
is  barred  by  the  proceedings,  though  the  assignment  is  merely  for 
the  collection  of  the  claim  and  the  nonresident  assignor  remains 
the  equitable  owner  of  the  obligation.*  But  after  the  commencement 
of  the  proceedings,  any  assignment  by  a  citizen  will  be  deemed  to 
have  been  made  subject  to  the  insolvency  proceedings;  and  the  debt 
will  be  deemed  discharged  though  owned  by  a  nonresident  at  the 
time  the  discharge  is  granted.'  A  creditor  residing  in  the  jurisdiction 
where  insolvency  proceedings  are  pending  will  not  be  allowed  to 
assign  his  claim  to  a  citizen  of  another  state  ^  as  to  allow  the  latter 
to  seize  property  of  the  debtor  in  the  foreign  state.*  A  fortiori,  an 
assignment  of  the  claim  after  the  granting  of  the  discharge  will  be 
of  no  avail.  The  discharge  releases  the  obligation,  and  there  is  noth- 
ing which  can  be  transferred  to  another.*  Where  a  foreign  creditor 
dies  and  the  claim  comes  into  the  hands  of  &  personal  representative, 
the  fact  that  such  representative  cannot  maintain  an  action  against 
the  debtor  in  the  state  granting  the  discharge  without  taking  out 

18.  Pnllen  v.  Hillman,  84  Me.  129,    see  supra,  par.  9. 

24  AtL  795,  30  A.  S.  R.  340;  Roberts  20.  Hawley  v.  Hunt,  "27  la.  303,  1 

V.  Atherton,  60  Vt.  563,  15  Atl.  159,  Am.  Rep.  273;  Pelch  v.  Bugbee,  48 

6  A.  S.  R.  133.  Me.  9,  77  Am.  Dec.  203;"  Fessenden  v. 

Notes:  23  Am.  Dec.  351;  62  A.  S.  Willey,  2  Allen   (Mass.)   67,  79  Am. 

R.  232.  Dec.  762;  Savoye  v.  Marsh,  10  Mete. 

And  see  supra,  par.  9.  (Mass.)  594,  43  Am.  Dec.  451 ;  Proctor 

But  as  holding  that  the  debt  is  dis-  v.  National  Bank  of  the  Republic,  152 

chaiged  though  the  debtor  has  removed  Mass.  223,  25  N.  E.  81,  9  L.R.A.  122. 

to  another  state  before  the  institution  1.  French  v.  Robinson,  86  Me.  142, 

of    the    insolvency    proceedings,    see  29  Atl.  960,  41  A.  S.  R.  533. 

Scamman  v.  Bonslett,  118  Cal.  293,  50  2.  Peck  v.  Hibbard,  26  Vt.  698,  62 

Pao.  272,  62  A.  S.  R.  226;  Brighman  Am.  Dec.  605. 

V.  Henderson,  1  Cush.    (Mass.)    430,  3.  Crippen  v.  Rogers,  67  N,  H.  207,. 

48  Am.  Dec.  610.  30  AtL  346,  25  L.RJl.  821. 

19.  Lowenberg  v.   Levine,   93   Cal.  4.  Baker  v.  Wbeat(m,  5  Mass.  609, 
215,  28  Pac.  941, 16  LJIA..  159.    And  4  Am.  Dee.  7L 
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ancillary  letters  of  administration  in  such  state  does  not  make  the 
ancillary  administrator  a  resident  of  the  state  so  as  to  render  the 
debt  discharged.' 

14.  Action  on  Debt  in  Jurisdiction  Granting  Discharge. — ^Though 
a  debt  owned  by  a  nonresident  is  not  discharged  by  proceedings 
■under  a  state  insolvency  act,  it  does  not  necessarily  follow  that  he 
will  be  permitted  to  bring  an  action  on  the  debt  in  the  state  courte 
where  the  discharge  was  granted.  A  state  may  forbid  the  maintenance 
of  certain  classes  of  actions  within  its  courts ;  it  may  authorize  a  stay 
of  proceedings  on  the  debt  or  forbid  in  some  other  manner  the  main- 
tentmce  of  actions  in  its  courts  on  claims  which  might  have  been 
proved  in  the  insolvency  proceedings.*  In  such  a  case,  though  the 
claim  of  a  citizen  of  another  state  is  unaffected  by  the  discharge,  he 
must  seek  his  remedy  in  the  federal  courts  or  in  those  of  another 
jurisdiction.  On  the  ground  of  different  citizenship,  the  federal 
courts  may  have  jurisdiction  of  the  action.  Even  a  federal  court 
in  the  state  granting  the  discharge  will  hear  the  case.'  The  domestic 
courts,  however,  if  not  jprohibited  by  statute,  may  and  generally 
will  assume  jurisdiction  of  the  action.'  And  since  the  adoption  of 
the  fourteenth  amendment  to  the  federal  constitution,  it  has  been 
held  that  a  provision  of  a  state  insolvency  act  which  prohibits  an 
action  against  a  discharged  debtor  on  a  claim  which  might  have 
been  discharged  if  proved  against  the  estate  is  unconstitutional  as 
to  a  claim  held  by  a  nonresident.* 

V.  Petition,  Adjudication  and  Appointment  of  Officers 

15.  Petition. — State  insolvency  statutes,  operating  somewhat  simi- 
larly to  the  national  bankruptcy  act,  generally  contemplate  proceed- 
ings both  by  and  against  insolvents.  The  persons  who  will  be  allowed 
to  file  a  voluntary  petition  are  determined  in  each  case  by  the  language 
of  the  particular  statute.  As  a  general  proposition,  this  may  be  done 
by  either  individuals,  partnerships  or  corporations.*"  The  classes 
against  whom  involuntary  petitions  may  be  filed  are  more  limited 
than  those  who  may  take  advantage  of  the  statutes.     The  discrimi- 

5.  Adams  v.  Batchelder.  173  Mass.  Quade,  66  N.  H.  403,  22  Atl.  451,  49 
258,  53  N.  E.  824,  73  A.  S.  E.  282.  A.  S.  R.  623.     See  also,  Larrabee  v. 

6.  Northern  Bank  of  Kentucky  v,  Talbott,  5  Gill  (Md.)  426,  46  Am.  Dec. 
Sqnires,  8  La.  Ann.  318,  58  Am.  Dec.  637,  overruled  on  anotlier  point  by 
682.  Pinckney  v.  Lanahan,  62  Md.  447. 

7.  Union  Bank  of  Tennessee  v.  Jolly,  9.  Hammond  Beef  &  Provision  Co. 
18  How.  503,  5  U.  S.  (L.  ed.)  472.  v.  Best,  91  Me.  431,  40  Atl.  338,  42 

8.  Phoenix  Nat.  Bank  v.  Batcheller,  L.R.A.  528. 

151  Mass.  589,  24  N.  E.  917,  8  L.R.A.  10.  Tua  v.  Carriere,  117  U.  S.  201, 
644;  Bergner  &  Engel  Brewing  Co.  6  S.  Ct.  565,  29  U.  S.  (L.  ed.)  855; 
V.  Dreyfus,  172  Mass.  154,  61  N.  E.  Pelletier  v.  Couture,  148  Mass.  269,  19 
531,  70  A.  S.  B.  261;  Btim  t.  Mc-  N.  E.  400, 1  L.E.A.  863. 
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nation  in  this  respect  is  generally  based  on  the  occupation  of  the 
insolvent,  and  such  persons  as  farmers,  wage-earners,  etc.,  may  be 
exempt  from  involuntary  insolvency  proceedings.  A  partnership 
may  usually  be  proceeded  against  the  same  as  an  individual,  and 
this  is  true  though  one  of  the  members  is  an  infant.^^  And  the  adjudi- 
cation of  insolvency  binds  the  infant's  interest  in  the  firm  to  the  same 
extent  as  it  does  that  of  the  adult  members;  the  infant  will  not  be 
permitted  to  disaffirm  his  liability  and  recover  a  share  of  tiie  partner- 
ship property.**  An  insolvent  married  woman  may  be  subjected 
to  involuntary  proceedings  under  the  statutes  of  some  states.**  In 
involuntary  petitions,  certain  acts  or  omissions  of  a  debtor  are  con- 
sidered acts  of  insolvency  and  justify  the  filing  of  a  petition  against 
him,  such  as  making  a  general  assignment  for  the  benefit  of  cred- 
itors,** failure  to  procure  the  dissolution  within  a  prescribed  time  of 
an  attachment  levied  against  his  property,**  or  making  a  preferential 
transfer  of  his  property  or  a  conveyance  fraudulent  as  to  creditors.** 

16.  Schedules. — On  filing  a  voluntary  petition  for  a  discharge  from 
his  debts,  an  insolvent  is  generally  required  to  present  schedules  of 
his  assets  and  liabilities.  In  fact,  the  presentation  of  such  a  schedule 
with  the  amount  of  each  creditor's  claim  may  be  a  jurisdictional 
requirement,  without  the  proper  performance  of  which  his  subsequent 
discharge  will  be  of  no  avail.*'  That  the  property  is  erroneously 
or  ambiguously  described  in  the  insolvent's  schedules  will  not  affect 
the  title  of  purchasers  in  the  insolvent  proceedings;  all  of  the  prop- 
erty of  the  insolvent  passes  to  his  assignee  or  trustee  and  is  admin- 
istered in  the  insolvency  proceedings  regardless  of  errors  in  the  sched- 
ules.** If  the  bankrupt  omits  property  from  his  schedules,  either 
through  mistake  or  fraud,  it  is  the  duty  of  the  trustee  or  assignee  to 
have  the  schedules  amended  so  as  to  include  it  and  to  take  posses- 
sion and  administer  it.** 

17.  Jurisdiction  and  Appearances. — ^A  valid  discharge  under  state 
insolvent  statutes  requires  that  the  court  entertaining  the  proceedings 

11.  Conaiy  v.  Sawyer,  92  Me.  463,   for  the  Bknepet  ot  Cebditobs,  voL 
43  Atl.  27,  69  A.  S.  R.  525;  Pelletier  2,  p.  641. 

V.  Couture,  148  Mass.  269,  19  N.  E.  16.  Binney  v.  Globe  Nat.  Bank,  150 
400, 1  L.R.A.  863.  Mass.  574,  23  N.  E.  380,  6  L.R.A.  379. 

12.  Conary  v.  Sawyer,  92  Me.  463,       16.  Vogler  v.  Rosenthal,  85  Md.  37, 
43  Atl.  27,  69  A.  S.  R.  525.  36  Atl.  650,  60  A.  S.  R.  298. 

13.  Binney  v.  Globe  Nat.  Bank,  150       17.  Stanton  v.  Ellis,  12  N.  Y.  575, 
Mass.  574,  23  N.  E.  380,  6  L.R.A.  379.  64  Am.  Dec.  612. 

14.  Riley  v.  Carter,  76  Md.  581,  25       18.  Bank  of  Tennessee  v.  Horn,  17 
Atl.  667,  35  A.  S.  R.  443,  19  L.B.A.  How.  157, 16  U.  S.  (L.  ed.)  70. 

489.  19.  Geilinger  v.  Philippi,  133  U.  S. 

Note:  28  Am.  Dee.  213.  246,  10  S.  Ct.  266,  33  U.  S.  (L.  ed.) 

As  to  assignments  for  the  benefit  o^  615. 
ereditoTS,  see  the  article  Assionuxmts 
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have  jurisdiction  of  the  proceedings  and  of  the  debts  sought  to  be 
discharged.*"  A  state  insolvency  court  has  no  jurisdiction  of  a  debt 
owned  by  a  citizen  of  another  state,*  unless  such  nonresident  volun- 
tarily appears  in  the  state  court.*  And  no  state  court  can  entertain 
jurisdiction  of  a  debt  in  existence  before  the  enactment  of  the  state 
insolvency  law  so  as  to  discharge  such  debt.*  A  recital  of  jurisdic- 
tional facts  in  a  discharge  in  insolvency  is  prima  facie,  but  not  con- 
clusive, evidence  of  the  facts  recited.*  Under  a  statute  requiring  that 
a  petition  by  an  insolvent  for  his  discharge  shall  be  signed  by  two- 
thirds  of  his  creditors  residing  within  the  United  States,  it  is  essential 
that  the  amount  of  the  debts  be  set  forth  in  the  schedules ;  and  tliere- 
fore,  if  the  insolvent  fails  to  state  the  amount,  the  court  is  without 
jurisdiction  to  discharge  him  from  his  debts.*  A  failure  to  publish  in 
the  required  manner  the  notice  of  the  application  for  the  insolvent's 
discharge  may  be  a  jurisdictional  defect  in  the  proceeding.*  Gener- 
ally jUMsdiction  in  insolvency  proceedings  is  acquired  only  as  to  debt^ 
ors  who  are  residents  or  are  domiciled  within  the  state.  ^  Though  one 
has  left  a  state,  his  domicil  ifor  the  purposes  of  insolvency  proceedings 
may  continue  in  such  state  until  he  acquires  a  domidl  in  anotlier 
state.*  If  the  state  statute  forbids  the  granting  of  a  discharge  to 
an  insolvent  debtor  who  is  not  a  citizen  of  the  state  at  the  time  of 
the  discharge,  an  inhabitant  of  another  jurisdiction  should  not  be 
granted  such  a  discharge,  though  he  was  a  citizen  at  the  time  of  the 
commencement  of  the  proceeding  and  lost  such  citizenship  only  by 
reason  of  a  change  in  the  boundaries  of  the  state  whereby  he  became 
an  inhabitant  of  a  district  taken  from  the  sovereignty  of  the  state.® 
Insolvency  is,  of  course,  an  essential  element  of  the  proceedings.** 
A  partnership  is  not  necessarily  insolvent  because  one  of  its  members 
becomes  so.**  Where  such  is  the  situation,  the  solvent  members  of 
the  firm  are  bound  to  wind  up  the  partnership  affairs,  and  the  insol- 
vency courts  have  no  jurisdiction  over  the  partnership  assets. **. 

20.  As  to  the  efiEect  of  the  insolvent's  8.  Ayer  v.  Weeks,  65  N.  H.  248,  18 

discharge,  see  infra,  par.  43  et  seq.  AtL  1108,  23  A.  S.  R.  37,  6  L.B.A. 

1.  See  supra,  par.  9.  716. 

2.  See  supra,  par.  10.  9-  R«ily  v.  Lamar,  2  Cranch  344,  2 

3.  See  supra,  par.  5.  tJ.  S.  (L.  ed.)  300. 

4.  Stanton  v.  Ellis,  12  N.  T.  675,  64  10.  As    to    what    constitntes    insol- 
Am.  Dec.  512.  vency,  see  supra,  par.  2. 

Note:  83  Am.  Dec.  786.  H.  Russell  v.  Cole,  167  Mass.  6,  44 

5.  Stanton  v.  EUis,  12  N.  T.  575,  64  N.  E.  1057,  57  A  S,  R.  432. 

Am.  Dec  612.  12.  Russell  v.  Cole,  167  Mass.  6,  44 

6.  miman  v.  Lion,  8  Minn.  381,  83  N.  E.  1057,  57  A  S.  R.  432.    And  see 
Am.  Dec.  783.  PARTNKESHiFa. 

7.  Ayer  v.  Weeks,  65  N.  H.  248,  18 
AtL  1108,  23  A.  S.  R.  37, «  L.R.A.  716. 
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18.  Appointment  of  Trustee  or  Assignee. — After  an  adjudication 
of  insolvency,  in  some  states  the  practice  provides  that  the  court  shall 
call  a  meeting  of  creditors  for  the  purpose  of  electing  a  trustee  or 
assignee  to  take  charge  of  the  assets  and  wind  up  the  affairs  of  the 
insolvent.*'  After  his  election,  the  trustee  or  assignee  is  required 
to- give  a  bond  for  the  faithful  performance  of  his  duties.**  To  estab- 
lish his  official  character  and  his  right  to  sue  in  that  capacity,  it  is 
incumbent  on  him  to  show  that  the  bond  was  given,  and  in  such  a 
case,  the  furnishing  of  the  bond  before  the  trial  of  the  action  but 
after  the  commencement  thereof  will  not  benefit  the  plaintiff.*'  How- 
ever, after  the  giving  of  the  bond,  it  is  held  under  the  insolvency 
statutes  of  some  states  that  it  is  solely  for  the  benefit  of  the  creditors 
of  the  insolvent,  and  that  third  persons  have  no  remedy  against 
the  sureties  if  the  trustee  or  assignee,  purporting  to  act  as  such,  wrong- 
fully takes  property  from  such  third  persons  and  converts  it  to  his 
own  use.** 

19.  Appointment  of  Receiver. — Outside  of  bankruptcy  or  insol- 
vency proceedings,  courts  have  inherent  power  in  certain  cases  to 
appoint  receivers  to  hold  the  property  of  individuals  or  corporations.*" 
Even  when  a  national  bankruptcy  statute  is  in  force,  the  state  courts, 
in  the  absence  of  bankruptcy  proceedings,  may  appoint  a  receiver 
to  wind  up  the  affairs  of  an  insolvent  corporation  under  the  state 
laws.**  Moreover,  in  some  juri.sdictions,  the  state  courts  will  appoint 
a  receiver  for  a  corporation  where  through  the  mismanagement,  collu- 
sion or  fraud  of  its  officers,  the  property  is  likely  to  become  lost  to 
the  stockholders.**  A  receiver  appointed  by  a  court  of  equity  before 
the  institution  of  the  bankruptcy  proceedings  may  be  appointed  the 
permanent  trustee  or  assignee  in  such  proceedings.*' 

VI.  Assets  of  Insolvent's  Estatk 

20.  In  General. — On  an  adjudication  of  insolvency  and  the  ap- 
pointment of  a  trustee  or  assignee  to  take  charge  of  the  assets  of 
an  insolvent,  the  legal  title  to  all  the  property  of  the  latter  is  vested 

13.  Bank  of  Tennessee  v.  Horn,  17  v.  Superior  Court  of  King  Connty,  21 
How.  157,  15  U.  S.  (L.  ed.)  70.  "Wash.  545,  56  Pac  35,  45  L.R.A.  177 

14.  Best  V.  Johnson,  78  Cal.  217,  20  and  note.    And  see  Summit  Silk  Co. 
Pac.  415, 12  A.  S.  R.  41,  3  L.R.A.  168.  v,  Kingston  Spinning  Co.,  154  N.  C. 

16.  Winchester  v.   Union   Bank,  2  421,  70  8.  E.  820,  Ann.  Cas.  1912A 
Gill  &  J.  (Md.)  79,  19  Am.  Dec.  255.  897  and  note. 

16.  Best  V.  Johnson,  78  Cal.  217,  20       19.  Exchange  Bank  of  Wewoka   v. 
Pac.  415, 12  A.  S.  R.  41,  3  L.B.A.  168.  Bailey,  29  Okla.  246,  116  Pac.  812,  39 

17.  Haggarty  v.  Pittman,  1  Paige  L.R_A..(N.S.)    1032.      And    see    Re- 
Ch.  (N.  Y.)  298, 19  Am.  Dec.  434.  See  ceivebs. 

Regktvebs.  20.  Henry  v.  Kaofman,  24  Md.  1,  87 

la.  McEhenny  v.  Binj^  80  Tex.  1,   Am.  Dec.  591. 
13  S.  W.  655,  26  A.  S.  B.  705;  Stete 
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in  such  officer,  and  the  control  of  the  property  is  vested  in  the  court.  *- 
Thereafter  the  property  cannot  be  distrained  for  rent,'  nor  should  a 
creditor  of  the  insolvent  be  permitted  to  levy  an  execution  or  attach- 
ment against  such  property,  and  a  sale  under  such  a  levy  will  not 
pass  any  title  to  the  purchaser  as  against  one  purchasing  the  prop- 
erty on  a  sale  properly  conducted  by  the  trustee  or  assignee  pursuant 
to  the  insolvent  proceedings'  And  in  such  a  case,  the  title  of  the 
trustee  is  not  affected  by  omissions  from  the  schedules  or  by  insuffi- 
cient or  erroneous  descriptions  therein,  for  all  of  the  insolvent's  prop- 
erty passes  whether  it  is  mentioned  in  the  schedule  or  not.*  The 
property  which  passes  to  the  trustee  or  assignee  is  that  of  the  in- 
solvent at  a  certain  stage  in  the  proceedings,  such  as  the  filing  of 
the  petition  or  the  adjudication.'  Other  state  laws  contemplate  an 
assignment  by  the  debtor  of  his  property,  and  the  title  of  the  assignee 
dates  from  the  time  of  the  assignment.*  The  representative  will  not 
have  an  interest  in  property  conveyed  before  the  institution  of  the 
proceedings,  whether  the  property  is  tangible  or  intangible,'  except 
possibly  where  the  transfer  is  preferential  *  or  fraudulent.*  Though 
where  the  property  is  sold  under  execution,  the  trustee  or  assignee 
in  the  insolvency  proceedings  may  be  allowed  to  redeem  it,  yet  he 
can  acquire  by  the  redemption  no  greater  rights  than  the  debtor 
could  have  obtained  had  he  redeemed  before  the  commencement  of 
the  proceedings.**  Property  which  is  exempt  from  levy  and  sale 
under  execution  will  not  pass  to  the  trustee  or  assignee.**  And  the 
trustee  or  assignee  will  not  generally  succeed  in  taking  property 
located  in  another  state,  especially  when  creditors  residing  in  such  ■ 
state  claim  the  property  in  satisfaction  of  their  claims.**    Though 

1.  Bank  of  Tennessee  v.  Horn,  17  5.  Under  the  insolvent  law  of  Mass- 
How.  157, 15  IT.  8.  (L.  ed.)  70;  Taffts  achusetts,  the  insolvent  was  divested 
V.  Manlove,  14  Cal.  47,  73  Am.  Dec.  of  his  assets  from  the  time  of  the  first 
610.  publication   of  the  notice  of   issiiing 

Under  the  Lonisiana  statute,  a  syndic  the  warrant.     Kjng  v.  Gross,  175  U. 

takes  possession  of  the  property,  but  S.  396,  20  S.  Ct  131,  44  U.  S.  (L.  ed.) 

the    title    remains    in    the    insolvent,  211;    Brig^    v.    Parkman,    2    Mete, 

though  he  has  no  power  to  control,  (Mass.)  258,  37  Am.  Dec.  89. 
alienate  or  dispose   of  the   property       6.  Hunter  v.  United  States,  5  Pet. 

during  the  administration  of  bis  estate.  173,  8  U.  S.  (L.  ed.)  86. 
Geilinger  v.  Philippi,  133  U.  S.  246,      7.  Muir  v.  Schenck,  3  Hill  (N.  T.) 

10  S.  Ct.  266,  33  U.  S.  (L.  ed.)  614.  228,  38  Am.  Dee.  633. 

2.  Bnckey  v.  SnonfEer,  10  Md.  149,  8.  As  to  preferential  transfers,  see 
69  Am.  Dec  129.  infra,  par.  37-40. 

S.  Bank  of  Tennessee  v.  Horn,  17  9.  Aa  to  fraudulent  transfers,  see 

How.  157,  15  U.  S.  (L.  ed.)  70.    As  infra,  par.  41. 

to    the    priority    of    attachment    and  10.  Phyfe  v.  Riley,  15  Wend.   (9f. 

execution  liens,  see  infra,  par.  34.  Y.)  248,  30  Am.  Dec.  55. 

4.  Bank  of  Tennessee  v.  Horn,  17  11.  See  infra,  par.  24,  as  to  exempt 

How.  157,  15  U.  S.  (L,  ed.)  70;  Geil-  property. 

inger  v.  Philippi,  133  U.  S.  246,  10  12.  See  supra,  par.  11,  as  to  prop- 

S.  Ct.  266,  33  U.  S.  (L.  ed.)  614.  earty  in  another  jurisdiction. 
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§  20  INSOLVENCY  14  B.  C.  L. 

the  legal  title  to  property  is  in  the  insolvent,  the  statutes  do  not 
reach  anything  in  which  he  has  no  beneficial  interest  but  only  the 
Dare  legal  title.  Thus,  property  held  by  the  debtor  in  trust  for 
others  does  not  pass  to  the  assignee,  although  the  legal  title  and  the 
apparent  ownership  is  in  the  debtor,  and  although  individual  cred- 
itors who  had  no  notice  of  the  trust  might  take  it  on  execution.** 
And  it  has  been  held  that  property  put  into  the  debtor's  hands  for 
the  fraudulent  purpose  of  giving  him  a  false  credit  does  not  pass 
to  his  assignee  in  insolvency,  though  some  of  his  creditors  may  have 
been  defrai^ded  thereby.**  Formerly,  upon  marriage,  the  husband 
became  invested  with  many  rights  of  property  in  his  wife's  estatej 
and  these  rights  would  pass  to  his  trustee  in  insolvency.**  But  in 
modem  times,  under  married  women's  acts,  the  real  and  personal 
property  of  the  wife  does  not  pass  to  his  representative  in  the  insol- 
vency proceedings.**  And  this  is  true,  though  the  property  is  the 
result  of  the  insolvent  husband's  labor,  as  where  he  is  working  for 
his.  wife.*'  But  where  he  spends  his  money  in  making  permanent 
improvements  to  her  property,  the  increase  in  value  is  an  item  which 
becomes  a  part  of  his  insolvency  estate.**  An  unexpired  lease  owned 
by  an  insolvent  debtor  at  the  time  of  commencement  of  the  pro- 
ceedings will  pass  to  the  assignee  if  the  latter  elects  to  take  it;  but, 
in  the  absence  of  such  election,  the  assignee  has  no  estate  in  the  leased 
property.  The  insolvent  may,  however,  require  him  to  elect  within 
a  reasonable  time  whether  he  will  accept  his  estate  as  lessee  or  hot; 
and,  if  he  does  not  accept  it  within  such  time,  the  insolvent  may 
continue  to  occupy  the  property  as  if  no  proceedings  had  been 
commenced.**  A  patent  owned  by  an  insolvent  will  pass  to  an  assignee 
acting  under  a  state  insolvency  statute.**  And  a  trademark  is  gen- 
erally considered  a  property  right  which  will  pass  from  an  insolvent 
debtor  to  his  representative  in  insolvency,  though  some  trademarks 
are  so  personal  in  their  nature  that  they  cannot  be  assigned.*    Prop- 

13.  Smythe  v.  Spragne,  149  Mass.       17.  TrapneU  v.  Conklyn,  37  W.  Va. 
310,  21  N.  E.  383,  3  L.R.A.  822.  242,  16  S.  E.  570,  38  A.  S.  B.  SO; 

14.  Andenried  v.  Betteley,  5  Allen   Mayers  v.  Kaiser,  85  Wis.  382, '55  N. 
(Mass.)  382,  81  Am.  Dec.  755.  W.  688,  39  A.  S.  B.  849,  21  LJl.A. 

15.  See  Husband  and  Wife,  vol.  13,  623. 

pp.  1046  et  seq.,  1051  et  seq.  18.  Lynde   v.   McGr^or,   13   Allen 

16.  Van   Epps   v.   Van   Deusen,   4    (Mass.)   182,  90  Am.  Dec.  188. 
Paige  (N.  T.)  64,  25  Am.  Dec.  516.       19.  Rodick  v.  Bunker,  84  Me.  441, 

Where  a  husband  and  wife  own  real  24  Atl.  897,  30  A.  S.  R.  364. 

estate  as  tenants  by  the  entirety,  the  20.  Barton  v.  White,  144  Mass.  281, 

premises  pass  to  his  trustee  or  assignee  10  N.  E.  840,  59  Am.  Rep.  84. 

in  insolvency,  subject  to  the  right  of  1.  Sarrazin   v.  W.  B.  Irby  Cigar, 

survivorship  vested  in  the  wife.    Laird  etc.,  Co.,  93  Fed.  624,  35  C.  C.  A.  496, 

v.  Perry,  74  Vt.  454,  52  Atl.  1040,  59  46  L.B.A.  541  and  note.     As  to  the 

L.B.A.  340.     Afl   to   nature  and  in-  assignability  of  trademarks,  see  Tradb- 

cidenta  of  estates  by  the  entirety,  see  uabks,    Tbabi    Namss    akp   Uktaib 

Husband  and  Wife,  vol.  13,  p.  1096.  Compmitioh. 
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«rty  held  in  trust  for  an  insolvent  will  pass  to  the  assignee  unless 
the  instrument  creating  the  trust  provides  against  it.* 

21.  Choses  in  Action. — As  a  general  rule,  choses  in  action  as  well 
as  corporeal  property  pass  to  a  trustee  or  assignee  in  insolvency  pro- 
ceedings. Book  accounts  and  other  debts  which  are  due  to  the  insol- 
vent become  vested  in  his  r^resentative,  who  may  bring  an  action 
thereon  and  reduce  them  to  tangible  property.  A  debt  due  to  a 
partnership  from  a  member  thereof,  like  other  debts  of  the  firm, 
will  pass  to  its  trustee  or  assignee  in  insolvency.*  And  a  claim  in 
favor  of  the  insolvent  against  the  United  States,  such  as  a  claim  for 
services,*  a  claim  decided  by  the  court  of  commissioners  of  Alabtuna 
claims,'  a  share  in  the  award  to  the  members  of  the  Baltimore  Mexican 
Company,*  will  pass  under  a  state  insolvency  statute  to  the  trustee 
or  assignee.  The  fact  that  section  3477  of  the  United  States  Revised 
Statutes  forbids  the  assignment  of  claims  against  the  United  States 
without  the  performance  of  certain  formalities  does  not  aflFect  the 
question.  That  section  refers  to  voluntary  assignments,  not  to  trans- 
fers by  operation  of  law.'  After  a  debt  has  passed  to  tiie  representa- 
tive in  the  insolvency  proceedings,  payment  to  the  insolvent  is  not 
good  and  will  not  discharge  the  obligation,  though  the  debtor  had 
no  knowledge  of  the  insolvent  proceedings  at  the  time  of  the  pay- 
ment.* There  are,  however,  certain  rights  of  action  which  are  so 
personal  to  their  owner  that  he  cannot  assign  them,  and  these  inhere 
in  himself  and  do  not  pass  to  his  trustee  or  assignee.  Of  this  nature 
is  a  right  of  action  in  tort  such  as  assault,  libel,  slander,  malicious 
prosecution,  etc.  Under  the  common  law,  claims  for  tortious  injury 
to  property  were  unassignable,*  but  such  claims  will  now  generally 
pass  to  the  representative  of  the  insolvent.  In  an  action  by  the 
trustee  or  assignee  to  reduce  the  chose  in  action  to  possession,  he 
is  required  to  prove  not  only  the  right  of  the  insolvent  but  that 
it  has  duly  passed  to  him  as  representative  of  the  insolvent.*'  If 
the  action  (ui  the  claim  is  commenced  before  the  institution  of  the 
insolvency  proceedings,  under  the  practice  of  some  states,  it  may  be 

2.  Billings  v.  Marsh,  153  Mass.  311,  7.  Butler  v.  Goreley,  146  U.  S.  303, 
26  N.  E.  1000,  25  A.  S.  R.  635,  10  13  S.  Ct  84,  36  U.  8.  (L.  ed.)  981. 
LJEt.A.  764.  8.  Wickersham     v,     Nicholson,     14 

3.  Ward  v.  Brandt,  11  Mart.  0.  8.  Serg.  &  R.  (Pa.)  118,  16  Am.  Dec. 
(La.)  331, 13  Am.  Dec.  352.  478. 

4.  Milnor  v.  Metz,  16  Pet.  221,  10  9.  Bird  v.  Hempstead,  3  Day 
U.  8.  (L.  cd.)  943.  (Conn.)   272,  3  Am.  Dec  269.     And 

6.  Bntler  v.  Goreley,  146  U.  S.  303,  see  Assignmints,  vol.  2,  p.  610 ;  As- 
13  S.  Ct.  84,  38  U.  S.  (L.  ed.)  981.   signmbnts  fob  Bbnkbtt  oir  Cbeditoes, 

6.  Mayer  v.  Whyte,  24  How.  317,  vol.  2,  p.  653. 
16  U.  S.  (L.  ed.)  657.    And  see  Gill       10.  Best  v.  Strong,  2  Wend.  (N.  T.). 
V.   OUver's  Ezecntois,  11  How.  529,  319,  20  Am.  Deo.  607. 
13  TJ.  S.  (L.  ed.)  799. 
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continaed  without  substituting  the  representative  as  party  plaintiff.'* 
In  the  absence  of  statute  removing  the  disability,  a  trustee  or  assignee 
under  state  insolvency  proceedings  can  neither  be  sued  nor  maintain 
an  action  in  the  courts  of  another  state  to  collect  a  choae  in  action.*^ 
Without  authority  from  the  stave  whose  courts  he  seeks  to  use,  he 
cannot  maintain  such  an  action  therein  though  he  is  expressly  em- 
powered so  to  do  by  the  laws  of  the  state  appointing  him.** 

22.  Insurance  Policies. — ^Under  the  statutes  of  some  states,  insur- 
ance policies  of  an  insolvent  are  exempt  from  the  claims  of  his  cred- 
itors where  the  annual  premium  paid  does  not  exceed  a  certain 
amoimt.**  The  circumstances  may  be  such,  however,  that  the  insol- 
vent will  be  deemed  to  have  waived  his  exemption ;  and.  when  such 
is  the  case,  the  policy  may  become  vested  in  the  assignee  or  trustee 
in  insolvency.*'  But,  if  a  policy  is  not  exempt,  and  the  insolvent 
owns  the  legal  title  and  equitable  interest  therein,  an  action  may  be 
maintained  by  the  trustee  or  assignee  in  insolvency  for  the  collec- 
tion thereof.**  The  representative,  however,  stands  in  no  better  posi- 
tion than  the  insolvent  debtor ;  and,  if  the  latter  could  not  have  main- 
tained an  action  on  the  policy,  the  representative  cannot  do  so.*' 
Where  the  owner  of  real  estate  has  covenanted  to  procure  fire  insur- 
ance for  the  benefit  of  the  mortgagee,  whether  he  does  so  or  not, 
the  mortgagee's  interest  in  the  proceeds  of  the  insurance  is  superior 
to  that  of  the  owner  or  of  his  assignee  in  insolvency.*'  The  effect 
of  the  insolvency  may  be  such  as  to  discbarge  the  policy.  Thus, 
where  an  insolvent  debtor  has  a  policy  of  fire  insurance  in  a  mutual 
company,  the  members  of  which  give  notes  for  their  premiums,  the 
discharge  of  the  debtor  in  insolvency  proceedings  extinguishes  the 
note,  and  the  company  is  no  longer  bound  by  the  policy.**  And 
where  the  insured  has  been  so  discharged,  the  fact  that  the  insurance 
company  received  the  interest  on  the  note  during  the  pendency  of 
the  insolvency  proceedings,  does  not  amount  to  a  waiver  of  its  right 
to  treat  the  policy  as  ineffective,  where  it  appears  that  it  had  no 

11.  Peshine  v.  Shepperson,  17  Grat.  16-  See  infra,  par.  24,  as  to  exempt 
(Va.)  472, 94  Am.  Dec.  468.  P'^P^^Z-r,,             rx         ^  „       t.. 

12.  Fisk  V.  Braekett,  32  Vt.  798,  78  ^  ^*-^^"^^y  7-,l?°5?*'H  ^'i*;^  If 
Am.  Dec.  612.     And  see  supra,  par.  I^s.  Co    88  Md.  137,  41  AtL  112,  71 

«Xr^„*ri«Sr'  "*  ^"""^""^^  ^  17  AeinJ  L.  Co.  v.  Thompson,  68 
^T^rtZLt,  32  Vt.  798,  78  g^^'  ^''  ^  ^^  ^96,  73  /.  S.  R. 
Am.  Dec.  612.  „«  ,,     ,„«   •«      18-  Aetna  Ins.  Co.  v.  Thompson,  68 

1  o^^"?  o  o  oM  '        N.  H.  20,  40  Atl.  396,  73  A.  S.  R. 

Atl.  325,  60  A.  S.  R.  238.  552  ani  note.     And  see  Insurance. 

Note:  50  L.B.A.  36.  post,  par.  536. 

See  Fbaudulknt  Convktancis,  vol.      19.  Reynolds  v.   Matnai  Fire  Ins. 
12,  p.  510  et  seq.  Co.,  34  Md.  280,  6  Am.  Rep.  337. 
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actual  notice  of  the  prbceedings  until  after  the  last  payment  of 
interest** 

23.  Corporate  Assets  Converted  by  Officers. — ^In  many  jurisdictions 
the  stock  and  assets  of  a  private  corporation  are  considered  as  a 
trust  fund  held,  in  case  of  the  insolvency  of  the  corporation,  for 
the  benefit  of  its  creditors.*  If  other  than  bona  fide  creditors  of 
the  corporation  become  possessed  of  its  assets,  they  hold  such  prop- 
erty charged  with  the  trust  in  favor  of  the  creditors.'  Thus,  a 
member  of  the  board  of  directors  or  other  governing  body  of  the 
corporation  will  not  be  permitted  to  divert  to  the  use  of  himself  or 
another  any  of  the  assets  of  the  corporation.  If  he  does  so,  the  value 
of  the  property  may  be  recovered  by  its  assignee  in  insolvency.'  A 
more  difficult  proposition  is  whether  the  corporation  will  be  per- 
mitted to  give  one  of  its  directors  or  officers  a  preference  to  the  dis- 
advantage of  its  creditors.* 

24.  Exempt  Property. — ^Insolvency  statutes  usually  allow  to  debtors 
certain  property  which  is  exempt  from  levy  and  sale  under  an  execu- 
tion, and  as  these  allowances  are  to  be  held  free  from  liability  for 
debts,  the  debtor  may  hold  them  as  against  his  assignee  or  trustee 
in  insolvency.' 

25.  Sale  of  Assets. — Insolvency  systems  necessarily  provide  for 
the  reduction  of  the  insolvent's  assets  into  cash  by  means  of  private 
or  public  sales.  Proceedings  for  the  sale  of  the  assets  are  proceedings 
in  rem.  The  only  question  of  jurisdiction  is  the  power  of  the  court 
over  the  subject  matter  without  regard  to  the  parties  who  may  have 
an  interest  in  it.  There  are  no  adversary  parties  to  the  proceeding.* 
A  combination  by  the  bidders  at  an  auction  sale  to  enhance  the  price 
by  means  of  fictitious  bids  may  constitute  a  fraud  on  those  who  bid 
without  notice  of  the  combination,  and  may  enable  them  to  avoid 
their  purchases.  But,  where  the  assignee  or  trustee  conducting  the 
sale  is  not  a  party  to  such  a  combination  and  has  no  knowledge  thereof, 
he  cannot  be  deemed  guilty  of  fraud  and  the  purchasers  cannot  avoid 

20.  Reynolds,  v.   Mutual   Fire   Ins.       3.  Corey  v.  Wadsworth,  99  Ala.  68, 

Co.,  34  Md.  280,  6  Am.  Rep.  337.  42  A.   S.  R.  29,  23  L.R.A.   618,  re- 

1.  Tatum  V.  Leigh,  136  Qa.  791,  72  versed  on  another  point  on  rehearing 
S.  E.  236,  Ann.  Cas.  1912D  216;  Atlas  in  118  Ala.  488,  26  So.  503,  44  L.R.A. 
Nat.  Bank  of  Chicago  v.  More,  152  HL  766;  In  re  Brockway  Manuf.  Co.,  89 
528,  38  N.  E.  684,  43  A.  S.  R.  274;  Me.  121,  35  Atl.  1012,  56  A.  S.  R. 
In  re  Brockwav  Mannf.  Co.,  89  Me.  401. 

121,  35  Atl.  1012,  56  A.  8.  R.  401  4.  See  infra,  par.  40,  as  to  prefer- 

and  note;  Voightman  v.  Southern  R.  ences  by  insolvent  corporations. 

Co.,  123  Tenn.  452,  131  S.  W.  982,  5.  See  ExxupnOKS,  vol.  11,  p.  508 

Ann.  Cas.  1912C  211.    And  see  Cob-  et  seq. 

PORATIONS,  vol.  7,  p.  198  et  seq.  6.  Beauregard  v.  New  Orleans.  18 

2.  Atlas  Nat.  Bank  of  Chicago  v.  How.  497, 16  U.  S.  (L.  ed.)  469.  And 
More,  152  HI.  528,  38  N.  E.  684,  43  see  Jcdiciai.  Salss. 

A.  S.  R.  274. 
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the  sale.'  The  circumstance  that  the  insolvoit'a  schedulee  contain, 
an  erroneous  or  ambiguous  description  of  certain  property  does  not 
affect  the  title  of  a  purchaser  at  the  sale.  All  of  the  property  of  the 
insolvent  passes  to  the  trustee  or  assignee  and  is  sold  regardless  of 
its  description  in  the  schedules.*  If  a  purchaser  does  not  pay  the 
amoimt  of  his  bid,  the  assignee  or  trustee  in  insolvency  may  main- 
tain an  action  against  him  for  the  collection  thereof,  and,  in  such 
an  action,  the  purchaser  cannot  offset  the  amount  of  a  debt  owed 
to  him  by  the  insolvent.'  On  the  sale,  the  insolvent  will  not  gener- 
ally be  permitted  to  purchase  the  assets,  either  in  his  own  name  or 
acting  through  a  dummy ;  and,  if  he  does  so,  the  property  purchased 
becomes  subject  to  the  claims  of  his  creditors.*' 

VII.  Claims  of  Creditobs  and  Distbibution  of  Assets 

26.  In  GeneraL — Stated  as  a  proposition  of  general  application, 
any  creditor  having  a  claim  against  an  insolvent  at  the  tune  of  the 
commencement  of  insolvency  proceedings  may  file  his  proof  of  claim 
and  receive  such  dividend  or  allowance  as  the  facta  justify.  An 
obligation  coming  in  force  after  the  initiation  of  the  proceedings  is 
not  generally  a  proper  claim  to  be  proved.**  Thus,  it  is  sometimes 
held  that,  where  a  debt  is  put  into  a  judgment  against  the  insolvent 
during  the  pendency  of  the  proceedings,  the  debt  is  not  provable  in 
the  proceedings  because  it  is  merged,  and  the  judgment  is  not  prov- 
able because  it  was  not  in  existence  at  the  time  of  the  commencement 
of  the  proceedings.**  A  debt  which  is  paid  or  discharged  before  the 
presentation  of  the  claim  based  thereon  should  not  be  considered  in 
the  insolvency  proceedings.**  A  claim  barred  by  the  statute  of  limita- 
tions should  not  be  received  in  an  insolvency  proceeding;  but,  if  it 
is  not  barred  at  the  time  of  the  commencement  of  the  proceeding, 
the  circumstance  that  the  prescribed  period  of  limitation  has  elapsed 
at  the  time  the  claim  is  presented  should  not  prohibit  its  receipt.** 
The  wife  of  an  insolvent  may  present  her  claim,  and  she  will  receive 
the  same  protection  out  of  the  assets  of  the  insolvent  as  any  other 
creditor.*'    Where  a  surety  has  been  compelled  to  pay  thB  full  amount 

7.  Rowley  v.  D'Arcy,  184  Mass.  550,  Atl.  992,  56  A.  S.  B.  440;  Bradford 
69  N.  E.  325,  64  L.B.A.  190.  See  v.  Rice,  102  Mass.  472,  3  Am.  Rep. 
Auctions,  vol.  2,  p.  1129.  483. 

8.  Bank  of  Tennessee  v.  Horn,  17  13.  New  Bedford  Inst  for  Savings 
How.  157,  15  U.  S.  (L.  ed.)  70.  v.  Hathaway,  134  Mass.  69,  45  Am. 

9.  Meherin   v.   Saunders,   131    Cal.  Rep.  289. 

681,  63  Pac.  1084,  54  L.B.A.  272.  14.  In  re  Leiman,  32  Md.  225,  3 

10.  Bothschild  v.  Eohn,  93  Ey.  107,  Am.  Bep.  132;  Hinot  ▼.  Thacher,  7 
19  S.  W.  180,  40  A.  S.  B.  184.  Mete.  (Mass.)  348,  41  Am.  Dee.  444. 

.U.  In  re  Emery,  89  Me.  544,  36  See  generally,  LiifrrACiOKS  of  Ao- 
Atl.  992,  56  A.  S.  B.  440.  tionb. 

IS.  In   re  Emery,  89  Me.   544,   36       16.  We^s,  etc.,   Co.  T.  Elliott,  9S 
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<rf  the  principal  obligation,  the  authoritias  are  conflicting  as  to  whether 
he  can  prove  a  claim  against  the  insolvent  estate  of  his  cosurety  for 
the  entire  unoont  he  has  paid  or  for  the  one  half  which  he  has 
paid  on  aocoant  of  his  cosurety.  In  some  states,  it  is  thought  that 
he  can  prove  the  entire  amount  paid  as  against  the  estate  of  his 
ooeurety  so  long  as  the  dividend  received  on  the  claim  does  not  exceed 
one  half  of  the  total  amount  he  paid.  In  other  states,  it  is  held 
that  the  amount  of  the  claim  he  presents  should  be  only  one  half 
of  the  total  amount  paid,  though  he  thereby  receives  in  dividends 
but  a  small  portion  of  the  amount  he  expended  on  behalf  of  bis 
cosurety." 

27.  Nonresident  Creditors. — ^A  nonresident  creditor,  though  he  is 
not  required  to  present  his  claim  and  is  not  bound  by  the  insolvency 
proceedings  if  he  ignores  them,*'  may  nevertheless  at  his  election 
file  a  claim  and  receive  a  dividend  thereon.**  But  the  priority  of 
his  claim  is  to  be  deteiteined  by  the  laws  where  the  estate  is  admin- 
istered; the  fact  that  he  is  entitled  to  prior  payment  under  the  laws 
of  his  residence  will  not  give  him  that  privilege  under  the  laws  of 
the  state  distributing  the  insolvent's  property.**  Those  entitled  to 
priority  under  the  law  of  the  jurisdiction  where  the  property  is  admin- 
istered should  have  such  right  respected,  though  the  insolvent  has 
his  domicil  in  another  jurisdiction  which  does  not  recognize  the 
priority  in  question.*'  The  claim  may  be  considered  though  its  owner 
is  a  foreign  corporation  and  the  debt  was  contracted  in  another  state 
and  the  laws  of  the  state  administering  the  property  deny  to  its 
courts  jurisdiction  over  an  action  on  such  a  claim  by  a  corporation.* 

28.  Contingent  and  Immature  Claims. — ^Whether  claims  may  be 
proved  which  are  not  due  at  the  time  of  the  proceedings  or  which 
are  contingent  upon  some  occurrence  which  has  not  then  happened, 
depends  on  the  construction  of  the  particular  insolvency  statute  and 
the  particular  nature  of  the  claim.  The  holder  of  a  note  is  gener- 
ally allowed  to  present  a  claim  for  the  amount  thereof  against  the 
estate  of  an  insolvent  indorser;'  and,  in  case  of  the  insolvency  of 
both  maker  and  indorser,  a  claim  may  be  presented,  against  each 
estate  for  the  full  amount  of  the  obligation,  so  long  as  the  dividends 

Me.  286,  45  Atl.  29,  74  A.  S.  R.  348;  S.  E.  650,  70  L.R.A.  183;   Tyler  v. 

Mayers  v.   Kaiser,   85   Wis.   382,   55  Thompson,  44  Tex.  497,  23  Am.  Rep. 

N.  W.  688,  39  A.  S.  R.  849,  21  L.R.A.  600. 

623.  19.  J.  A.  Holshonser  Co.  v.  Gold 

le.^New  Bedford  Inst,  for  Savings  Hill  Copper  Co.,  138  N.  C.  248,  50 

v.  Hathaway,  134  Mass.  69,  45  Am.  8.  E.  650,  70  L.R.A.  183. 
Rep.  289  and  note.  20.  Smith  v.  Union  Bank  of  Geoi^^e- 

17.  See  supra,  par.  9,  as  to  effect  town,  5  Pet.  518,  8  U.  S.  (L.  ed.)  212. 
of  insolvency  statute  on  claims  of  non-  1.  J.  A.  Holshonser  Co.  v.  Gold 
residents.  Hjll  Copper  Co.,  138  N.  C.  248,  50 

18.  J.  A.  Holshonser  Co.  v.  Gold  S.  E.  650,  70  L.R.A.  183. 

Hill  Copper  Co.,  138  N.  C.  248,  60       2.  Citizens'  Bank  v.  Kendriek,  92 
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received  horn  both,  do  not  exceed  the  amount  of  Hie  debt.'  A  daim 
based  on  a  contingency  which  has  not  happened  at  the  time  of  the 
pendency  of  the  proceedings  is  not,  as  a  general  proposition,  provable 
in  the  proceedings ;  *  but  such  a  claim  is  not  barred  because  it  is 
not,  presented.  After  the  close  of  the  insolvency  proceeding  and  the 
happening  of  the  coutiagency,  the  creditor  may  pursue  any  available 
remedy  for  the  collection  of  his  claim.*  Thus,  a  surety  who  is  com- 
pelled to  pay  the  obligation  after  the  discharge  of  tiie  principal  debtor 
in  insolvepcy  proceedings  is  not  barred  from  proceeding  against  the 
prirjcipal.'  Likewise,  if  an  indorser  is  required  to  pay  a  note  after 
the  discharge  of  the  maker  in  insolvency  proceedings,  the  maker's 
obligation  to  such  indorser  is  not  discharged,  though  the  note  was 
executed  before  the  proceedings.'  So,  too,  in  an  action  for  breach 
of  wai-ranty,  a  discharge  is  no  defense  when,  at  the  time  of  the  dis- 
charge, there  was  no  breach  of  the  covenant,  and  it  was  uncertain 
whether  there  would  be  one.^ 

29.  Stay  of  Actions  by  Insolvency  Proceedings. — Systems  for  the 
discharge  of  insolvent  debtors  will  generally  be  found  to  contemplate 
a  stay  of  actions  against  the  debtors  during  the  pendency  of  the 
insolvency  proceedings,  either  by  forbidding  the  maintenance  of 
such  actions  or  by  authorizing  the  insolvency  courts  to  grant  a  stay.* 
But,  where  the  insolvency  statutes  do  not  provide  that  proceedings 
thereunder  shall  have  the  effect  oi  staying  actions  against  the  insol- 
vent debtor,  the  creditor  may  commence  an  Jiction  against  the  debtor 
during  t'he  pendency  of  the  proceedings;  and  this  is  true  irres|)ective 
of  the  power  of  the  court  to  grant  an  order  staying  the  proceedings 
where  such  power  is  not  exercised  by  the  court.**  It  may  be  dis- 
cretionary with  the  court  whether  it  will  continue  an  action  against 
the  debtors  until  the  termination  of  their  insolvency  proceedings; 
and,  in  such  a  case,  the  circumstances  may  be  such  as  to  justify  the 

Tenn.  437,  21  S.  W.  1070,  36  A.  S.  R.  discharge  in  insolvency  proceedings. 
96.  6.  Pogue  V.  Joynex,  6  Ark.  241,  42 

3.  Mercantile    Nat.    Bank    v.    Mac-   Am.  Dec.  693. 

farlane,  71  Minn.  497,  74  N.  W.  287,  7.  Ainslie  v.  Wilson,  7  Cowen  (N. 

70  A.  S.  R.  352  and  note;  In  re  MiUer,  Y.)  662,  17  Am.  Dec.  532;  Duncan  v. 

82  Pa.   St.   113,   22  Am.   Rep.   754;  Brown,  1  McCord  (S.  C.)  375, 10  Am. 

Citizens'  Bank  v.  Kendrick,  92  Tenn.  Deo.  679. 

437,  21  S.  W.  1070,  36  A.  S.  R.  96  8.  Reed  v.  Pierce,  36  Me.  455,  58 

and  note;  In  re  Meyer,  78  Wis.  615,  Am.  Dec  761. 

48  N.  W.  55,  23  A.  S.  R.  435,  11  9.  Geilinger  v.  PhiUppi,  133  U.  S. 

L.R.A.  841.  246,  10  S.  Ct  266,  33  U.  S.  (L.  ed.) 

4.  People  V.  Metropolitan  Surety  614.  And  see  Taffts  v.  Manlove,  14 
Co.,  205  N.  Y.  135,  98  N.  E.  412,  Ann,  Cal.  47,  73  Am.  Deo.  610. 

Cas.  1913D  1180  and  note.  10.  Thomas  v.  Carter,  63  Yt.  609, 

6.  Pogue  V.  Joyner,  6  Ark.  241,  42  22  AtL  720,  14  LJtA.  8a  See  infra, 
Am.  Dec.  693;  Ticknor  v.  Harris,  14  par.  45,  relative  to  the  effect  of  the 
N.  H.  272,  40  Am.  Dec.  186.  And  see  discharge  on  judgments  obtained  after 
infra^  par.  46,  as  to  claims  subject  to  or  pending  the  proceedings 
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court  in  lefuaing  the  cbntinuasce,  as  where  the  adjudication  has  been 
delayed  and  it  is  doubtfal  if  the  proceedings  will  be  pi'osecuted 
further.*^  But,  if  the  court  grants  an  order  staying  all  actions  and 
proceedings  against  the  insolvent,  it  will  take  effect  on  the  making 
thereof.  To  give  it  effect  it  is  not  necessary  that  service  thereof  be 
made  on  the  creditors  or  on  officers  having  process  against  the  insol- 
vent's property.  Thus,  an  attachment  levied  by  a  sheriff  after  the 
making  of  such  order,  but  before  it  is  served  on  him,  is  not  effective 
as  against  the  trustee  or  assignee  subsequently  appointed  in  the 
insolvency  proceeding.**  An  order  stajdng  procee^ngs  against  the 
debtor's  property  during  the  pendency  of  insolvency  proceedings  is 
not  confined  to  property  speciiically  mentioned  in  the  schedules, 
but  includes  such  as  may  be  omitted  either  through  mistake  or 
design."  A  judgment  rendered  during  the  pendency  of  insolvency 
proceedings  is  not  necessarily  void  and  cannot  be  attacked  collater- 
ally merely  because  of  a  statute  which  provides  for  the  stay  of  cer- 
tain actions  to  await  the  question  of  the  insolvent's  discharge  unless 
he  unreasonably  delays  endeavoring  to  obtain  a  discharge.  The  court 
has  jurisdiction  to  render  the  judgment,  and  the  matters  decided  in 
the  action  are  conclusively  established  in  the  absence  of  an  appeal 
or  other  direct  attack  on  the  judgment. ** 

30.  Set-off  of  Claims. — Where  two  persons  have  mutual  accounts 
or  claims  against  each  other,  and  one  of  them  becomes  insolvent 
the  other  when  pressed  for  the  collection  of  the  debt  due  to  the 
insolvent  estate  may  set  off  the  debt  due  to  him  from  the  insolvent 
and  account  for  the  balance  only.**  While  it  is  the  general  rule  in 
the  administration  of  insolvent  estates  that  equality  among  creditors 
is  equity,  yet  the  court  will  not  ignore  the  principle  that  it  is  only 
the  balance  in  case  of  mutual  debts  or  obligations  which  is  the  real 
sum  owing  by  or  to  the  insolvent;  and  the  assets  in  the  hands  of 
the  trustee  for  distribution  to  creditors  are  measured  by  this  rule.** 
Thus,  on  the  insolvency  of  a  bank,  a  depositor,  when,  sued  for  a 
note  due  to  the  bank,  may  set  off  his  deposit,*^  and,  on  the  insol- 
vency of  a  depositor,  the  bank  may  offset  the  deposit  against  his 

11.  Caseo  Nat  Bank  ▼.  Shaw,  79  113.  And  see  Bankruftot,  vol.  3, 
Me.  376,  10  Atl.  67,  1  A.  S.  R.  319.  p.  252;  Banks,  vol.  3,  p.  647,  686; 

12.  TafiEts  v.  Manlove,  14  Cal.  47,  Corporations,  vol.  7,  p.  748;  Receiv- 
73  Am.  Dec.  610.  kbs  ;  Set-opf  and  Counterclaim. 

13.  Geilinger  v.  Philippi,  133  U.  8.  16.  In  re  Hatch,  155  N.  T.  401,  50 
246,  10  S.  Ct  266,  33  U.  S.  (L.  ed.)  N.  E.  49,  40  L.R.A.  664. 

614.  17.  People  v.  California  Safe  De- 

14.  Wells  V.  Atkins,  68  Vt.  191,  34  posit,  etc.,  Co.,  168  Cal.  241,  141  Pac. 
Atl.  694,  64  A  S.  R.  880.  1181,    L.R.A.1915A    299;    Stone    v. 

16.  In  re  Hatch,  155  N.  T.  401,  50  Dodg«,  96  Mich.  514,  56  N.  W.  75, 
N.  E.  49,  40  L.RA.  664;  Krause  v.  21  L.RA.  280.  And  see  Banks,  vol. 
Beitel,  3  Rawle  (Pa.)  199,  23  Am.  Dec.   3,  p.  647,  686. 
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note."  In  order  that  the  set-oflf  may  be  allowed,  it  is  generally 
required  that  both  debts  be  due  at  the  time  of  the  commencement 
of  the  proceedings.^*  Thus,  if  both  debts  accrue  after  the  initiation 
of  the  proceedings,  there  is  no  set-off.*^  One  indebted  to  an  insolvent 
will  not  be  permitted  to  interpose  as  an  offset  a  claim  owed  by  the 
insolvent  which  he  has  purchased  after  the  insolvency.^  And  a 
creditor  of  an  insolvent  debtor  who  bids  in  the  debtor's  property  at 
an  execution  sale  for  an  amount  in  excess  of  the  judgment  cannot 
set  off  his  claim  against  the  amount  of  his  bid.'  Yet  the  set-off 
may  be  allowed  to  the  creditor  of  the  insolvent  where  the  debt  owing 
to  the  creditor  was  due  at  the  commencement  of  the  proceedings,  and 
the  obligation  of  the  insolvent  was  on  a  contract  in  force  at  the 
time  but  on  which  nothing  was  due  until  a  later  date.*  Another 
requirement  of  a  valid  set-off  is  that  the  parties  to  the  two  debts 
be  the  same.  Thus  a  creditor  of  an  insolvent  corporation  may  prove 
his  qlaim  without  the  allowance  as  a  set-off  of  a  debt  due  to  such 
corporation  from  a  firm  of  which  the  creditor  is  a  member.*  Wh«i 
a  creditor  seeks  to  recover  an  obligation  of  a  surety  thereof,  the 
latter  may  set  off  a  debt  due  to  him  from  such  creditor.  For  exampL, 
a  surety,  when  sued  on  an  obligation  held  by  an  insolvent  bank,  if 
the  principal  is  also  insolvent,  may  have  deducted  from  the  recovery 
the  sums  he  had  on  deposit  in  the  bank  at  the  time  of  the  failure. 
And,  where  the  surety  applies  his  deposit  to  the  discharge  of  the 
principal's  obligation,  under  an  agreement  between  them  to  that 
effect,  the  surety  is  entitled  to  indemnity  against  the  principal  for 
the  amount  of  the  deposit,  not  merely  the  amount  of  the  dividend 
which  might  have  been  received  thereon.'  But,  if  the  principal 
remains  solvent  and  no  proceedings  have  been  taken  against  the 
surety,  the  latter  is  not  in  a  position  to  set  off  his  deposit  in  the  bank 
as  against  the  obligation  on  which  he  is  surety.* 

31.  Partnership  Claims. — ^The  general  rule  is  that  in  the  first 
instance  partnership  assets  are  to  be  applied  toward  the  satisfaction 
of  firm  obligations,  and  that  the  assets  of  the  individual  members 
of  the  firm  are  to  be  applied  in  discharge  of  their  individual  obliga- 
tions.'   The  individual  creditors  are  entitled  to  the  full  payment  of 

18.  Hayden  v.  Citzens  Nat.  Bank  of  681,  63  Pac.  1084,  54  L.R.A.  272. 
Baltimore,  120  Md.  163,  87  Atl.  672,       3.  In  re  Hatch,  155  N.  T.  401,  50 
Ann.  Cas.  1915A  686,  46  L.R.A.(N.S.)    N.  E.  49,  40  L.R.A.  664. 

1059  and  note.  4.  Very  v.  Clarke,  177  Mass.  52,  58 

19.  Stadler   v.    Helena   First   Nat.  N.  E.  151,  83  A.  S.  R.  260. 

Bank,  22  Mont.  190,  56  Pac.  Ill,  74       5.  Southall  v.  Farish,  85  Va.  403, 

A.  S.  R.  582.  7  S.  E.  534, 1  L.R.A.  641. 

20.  In  re  Hatch,  155  N.  T.  401,  50       6.  Enaffie  v.  KnozviUe  Bankii^,  etc., 
N.  E.  49,  40  L.R.A.  664.  Co.,  128  Tenn.  181,  159  S.  W.  838, 

1.  Stone  T.  Dodge,  96  Mich.  514,  56  50  L.R.A.  (N.S.)  167. 
N.  W.  75,  21  L.R.A.  280  and  note.      7.  See  Pabtkkeship. 
8.  Meherin  ▼.   Saunders,  131  Cal. 

656 


Digitized  by 


Google 


14  B.  C.  L.  INSOLVENCY  S  31 

tiieir  claims  before  any  of  the  individual  assets  can  be  applied  toward 
.  the  partnership  claims,  and  the  partnership  creditors  are  entitled  to 
'full  payment  out  of  the  firm  assets  before  the  individual  creditors 
-will  be  allowed  anything  from  such  assets."  But  after  the  individual 
debts  have  been  fully  paid  out  of  the  individual  property  of  the 
members,  the  excess  will  be  distributed  to  the  creditors  of  the  firm, 
and,  similarly,  after  the  payment  of  the  firm  creditors  oat  of  the 
firm  property,  the  excess,  if  any,  will  be  applied  toward  the  pay- 
ment of  the  personal  debts  of  the  members.*  And,  as  a  general 
proposition,  the  creditors  of  the  firm  will  share  pro  rata  in  such 
assets,  whether  their  claims  be  founded  on  contract  or  tort.**  To 
the  general  doctrine  there  are  certain  limitations.  Where  there  are 
no  partnership  assets  and  no  living  solvent  partner,  the  assets  of 
one  of  the  partners  are  sometimes  divided  among  both  the  partner- 
ship and  the  individual  creditors.**  And,  if  one  of  the  members 
of  an  insolvent  firm  sells  his  interest  to  an  outside  party  or  to  his 
associates  and  thereby  a  new  firm  ia  formed,  which  assiunes  the  debts 
of  the  old  firm,  the  intention  of  all  the  parties  being  that  the  new 
firm  shall  continue  the  business  in  substantially  the  same  way,  with 
substantially  the  same  assets,  and  that  the  old  debts  shall  be  paid 
out  of  such  business,  and  such  new  firm  subsequently  makes  an 
assignment  for  the  benefit  of  creditors,  in  the  administration  of  the 
assignment,  the  creditors  of  the  old  and  the  new  firm  may  prove 
their  claims  pari  passu,  and  be  preferred  over  individual  creditors 
of  the  members  of  such  new  firm.**    Another  limitation  to  the  gen- 

8.  Hnrrill  v.  Neill,  8  How.  414,  12  Kim,  115  Md.  299,  80  AtL  968,  43 
U.  8.  (L.  ed.)  1135;  Bailey  v.  Ken-  L.RA.(N.S.)  197;  Wilder  v.  Keeler, 
oedy,  2  DeL  Ch.  12,  29  Am.  Deo.  3  Paige  Cb.  (N.  T.)  167,  23  Am.  Dee. 
361;  Conary  v.  Sawyer,  92  Me.  463,  78L 

43  AtL  27,  69  A.  S.  R.   525;   Pott  10.  Records  v.  McKim,  115  Md.  299, 

T.  Sehmncker,  84  Md.  535,  36  AtL  592,  80  AtL  968,  43  L.R.A.(N.S.)   197. 

67  A.  S.  R.  415  and  note,  35  L.R.A.  11.  Records  v.  McEam,  115  Md.  299, 

392;  RnsseU  v.  Cole,  167  Mass.  6,  44  80   Atl.   968,  43   L.R.A.(N.S.)    197; 

N.  E.  1057,  67  A.  S.  R.  432;  Very  v.  Thayer  v.  Humphrey,  91  Wis.  276,  64 

Clarke,  177  Mass.  52,  58  N.  E.  151,  N.  W.  1007,  51  A.  S.  R.  887,  30  LMA. 

83  A.  S.  R.  260;  Wilder  v.  Keeler,  549. 

3  Paige  (N.  Y.)   167,  23  Am.  Dec.  A  state  insolvency  statate,  however, 

781;  Egberts  v.  Wood,  3  Paige  Ch.  may  create  a  different  rule.    Howe  v. 

(N.  Y.)  517,  24  Am.  Dec  236;  Thayer  Lawrence,   9   Cush.    (Mass.)    553,  57 

V.  Humphrey,  91  Wis.  276,  64  N.  W.  Am.  Dee.  68,  holding  that  under  the 

1007,  61  A.  S.  R.  887  and  note,  30  Massachusetts  statute,  the  individual 

L.R.A.  549.     See  Clark  v.  Stanwood,  property  of  the  members  mnst  be  dis- 

166  Mass.  379,  44  N.  E.  637,  34  LJlJL  triboted  to  their  individual  creditors 

378,   holding  that   partnership    debts  thongh  there  is  no  solvent  partner  and 

ean   be  proved   against   an   insolvent  no  partnership  estate, 

partner  uiong^  the  firm  and  the  other  12.  Thayer  v.  Humphrey,  61  Wis. 

members  are  solvent.  276,  64  N.  W.  1007,  51  A.  S.  B.  887, 

9.  Morrill  ▼.  NeUl,  8  How.  414,  12  30  LJIA.  649. 
U.  S.  (L.  ed.)  1135;  Records  v.  Me- 

B.  C.  L.  XrV.— 42.  667 
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era!  doctrine  is  foufid  where  the  firm  has  advanced  money  to  one 
of  its  members  to  aid  the  ktter  in  an  outside  private  venture.  Under 
such  circumstances,  it  is  generally  held  that  tixe  firm  cannot  compete 
as  a  creditor  with  the  individual  creditors  of  such  member.**  If 
the  firm  of  which  the  insolvent  debtor  is  a  member  were  allowed 
to  compete  with  that  debtor's  individual  creditors  in  the  distribution 
of  his  assets,  he  would  to  the  extent  of  his  interest  in  the  firm  be 
in  fact  competing  with  his  own  creditors  and  would  thereby  with- 
draw from  them  for  his  own  benefit  just  so  much  of  his  own  assets 
as  would  be  necessary  to  reimbiurse  him  his  proportion  of  the  very 
debt  due  by  him  personally  to  himself  and  his  copartners  as  a  firm. 
In  a  word,  he  would  be  repaying  himself  at  the  expense  of  his  cred- 
itors. But  there  are  two  conditions  under  which  the  creditor  firm 
of  which  the  insolvent  is  a  member  may  prove  in  competition  with 
the  individual  creditors;  and  these  are:  1.  Where  money  or  effects 
have  been  fraudulently  abstracted  from  one  estate  and  applied  f<»r 
the  benefit  of  the  other;  and  2.  Where  some  of  the  members  of  a 
partnership  form  an  entirely  distinct  firm  carrying  on  a  distinct  trade 
from  that  of  the  general  partnership,  and  where  the  articles  of  one 
trade  have  been  fumighed  by  one  firm  to  the  other.** 

32.  Priorities  in  General. — The  general  principle  of  equity  is  that 
the  assets  of  an  insolvent  are  to  be  distributed  ratably  among  his 
creditors.**  A  considerable  number  of  priorities  have,  however,  been 
created  which  interfere  with  the  operation  of  the  general  rule.** 
But,  where  the  statutes  provide  that  certain  claims  sh^l  be  first  paid 
out  of  the  assets  of  an  insolvent,  the  courts  cannot  allow  other  priori- 
ties.*' The  expenses  of  the  administration  of  the  insolvent's  estete, 
including  the  fees  of  the  officers  performing  the  work,  are  paid  from 
the  assets  before  any  distribution  is  made  to  the  general  creditors.** 
Where  the*  trustee  or  assignee  maintains  an  action  to  set  aside  a 
conveyance  by  the  insolvent  on  the  ground  that  it  is  fraudulent  aa 
to  creditors,  the  costs  and  expenses  of  the  action,  including  a  proper 
counsel  fee,  are  a  charge  against  the  assets.  And,  if  the  representa- 
tive fails  to  attack  the  conveyance  and  the  creditors  do  so  and  succeed, 

13.  Pott  v.  Schmncker,  84  Md.  535,   devant,  165  CaL  687,  133  Pac.  485,  49 
36  Ail.  592,  57  A.  S.  R.  415  and  note,  L.R.A.(N.S.)  1142;  Owen  v.  Roberts, 

35  L.R.A.  392.  81  Me.  439,  17  Atl.  403,  4  L.RA..  229. 
And,  conversely,  a  member  of  the  16.  As  to  the  priorities  in  bank- 
firm  will  not  be  allowed  anything  from  ruptcy  proceedings,  see  Bankeuptct, 
the  firm  assets  until  the  firm  debts  vol.  3,  p.  254.  See  also  Banks,  voL  3, 
are  all  paid  in  full.    Ward  v.  Brandt,  p.  642. 

11  Mart.  O.  S.  (La.)  331,  13  Am.  17.  Massey  v.  Camden,  etc.,  Co.,  78 
Dec.  352.  N.  J.  Eq.  539,  80  Atl.  557,  Ann.  Gas. 

14.  Pott  V.  Schmucker,  84  Md.  535,   1912B  1246  and^ote. 

36  Atl.  592,  57  A  S.  R.  415,  35  LJl.A.  18.  As  to  priority  of  ooets  of  ad- 
392.  ministration   in   bankruptcy   proceed- 

15.  Pacific  Coast  Sav.  Soe.  v.  Stur-  ings,  see  Bxskbxjvtqi,  vol.  3,  p.  25& 
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expenses  incurred  bj  them  are  properly  paid  out  of  the  assetB  of 
die  insolvent  estate.*'  Under  some  insolvency  statutes,  certain  work- 
men and  laborexs  in  the  employ  of  the  insolvent  are  allowed  a  priority 
of  payment  of  their  wages  for  a  prescribed  period  as  against  the 
general  unsecured  creditors.**  The  preference  to  laborers  is  intended 
for  the  advantage  of  those  engaged  in  manual  labor  as  distinguished 
from  those  employed  in  intellectual  pursuits.*  In  some  states,  one 
performing  work  on  a  thing  acquires  a  lien  on  the  specific  article, 
and  this  lien  may  be  superior  to  mortgages  or  other  liens  on  the 
property,'  but  where  the  laborer  does  not  acquire  a  lien  on  specific 
property  and  merely  acquires  a  right  to  priority  of  payment,  his 
rights  are  generally  iofeiior  to  those  of  mortgagees  and  other  secured 
creditors.'  The  receiver  of  a  national  bank  is  not  entitled  to  a 
preference  out  of  the  estate  of  an  insolvent  stockholder  of  the  bank 
on  a  claim  against  such  stockholder  for  his  statutory  liability  for 
the  debts  of  the  bank  to  the  amount  of  his  stock.* 

33.  Secured  Debts. — ^A  security,  given  under  such  dreumstances 
that  it  is  not  voidable  as  a  preference,'  and  is*  free  from  fraud  •  or 
other  infirmity,  will  not  be  aflfected  by  insolvency  proceedings  by  or 
against  the  debtor.'  The  creditor  will  be  allowed  to  satisfy  his  debt 
out  of  the  property  secured  to  him  though  the  unsecured  creditors 
receive  no  dividend.  The  security  may  attach  to  property  accruing 
after  the  commencement  of  proceedings,  as,  for  example,  a  chatt^ 
mortgage  on  unplanted  crops.*  But  it  is  equally  clear  that  the 
priority  of  the  creditor's  cltum,  in  the  absence  of  another  ground 
for  priority,  extends  only  to  the  extent  of  the  property  secured  to 
him*  But,  where  a  creditor's  claim  is  partially  secured,  consider- 
able difficulty  has  been  experienced  in  determining  the  amount  of 
the  claim  for  dividend  purposes.  If  the  security  is  turned  into 
money  before  the  presentation  of  the  claim,  the  money  received  is 

19.  In  re  Leiman,   32   Md.  225,  3   see  BaiIjMBKTS,  vol.  3,  p.  121. 

Am.  Rep.  132.  3.  Sevmour  v.  Berg,  227  111.  411,  81 

20.  Seymour  v.  Berg,  227  HI.  411,  N.  E.  339,  10  Ann.  Cas.  340  and  note. 
81  N.  E.  339, 10  Ann.  Cas.  340;  Pen-  4.  In  re  Beard,  7  Wyo.  104,  50  Pac. 
dergast  v.  Yandes,  124  Ind.  159,  24  226,  75  A.  S.  R.  882,  38  L.R.A.  860. 
N.  E.  724,  8  L.R.A.  849;  Johnston  v.  6.  See  infra,  par.  37-40. 
Barrilla,  27  Ore.  251,  41  Pac  656,  50  6.  See  infra,  par.  4L 

A.  S.  B.  717.  And  see  Assiokkkkts  7.  Tayloe  v.  Thomson,  5  Pet.  358, 
fOE  Bbnotit  o»  CKEDirOBS,  voL  2,  p.  7  U.  S.  (L.  ed.)  154;  Hall  v.  Glass, 
720;  Bankbuptct,  voL  3,  p.  256;  123  Cal,  500,  56  Pac.  336,  69  A.  S.  B. 
COBPORATIONB,  voL  7,  p.  763.  77;  Deering  v.  Cobb,  74  Me.  332,  43 

1.  Michigan  Tmst  Co.  ▼.  Qrand  Rap-  Am.  Rep.  596;  Briggs  v.  Parkman,  2 
ids  Democrat,  113  Mich.  615,  71  N.  Mete.  (Mass.)  258,  37  Am.  Dec.  89. 
W.  1102,  87  A.  S.  B.  486.  Attorneys'  8.  Hall  v.  Glass,  123  Cal.  500,  56 
fees  aie  not  allowed  priority.     Lewis  Pac.  336,  69  A.  S.  B.  77. 

T.  Ksher,  80  Md.  139,  30  Atl.  608,  45  9.  Wheat  v.  Dingle,  32  8.  C.  473, 
A.  S.  B.  327,  26  LJUL  278.  11  8.  E.  394,  8  L.B.A.  375. 

2.  Note:  10  Ann.  Cas.  344.     And 
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deducted  and  the  daim  is  proved  for  the  balance.**  And  all  partial 
payments  received  from  the  collateral  up  to  the  time  of  the  filing  of 
the  claim  should  be  deducted,  including  those  sums  received  between 
the  commencement  of  the  insolvency  proceeding  and  the  preeentation 
of  the  claim.**  But  when  the  collateral  security  is  not  turned  into 
money,  either  in  whole  or  part,  a  difference  of  opinion  has  arisen. 
Some  courts  take  the  view  that  the  creditor  can  present  his  daim 
for  the  entire  amount  and  receive  a  dividend  on  that  basis,  and  then 
subsequently  dispose  of  the  security  and  perhaps  make  good  his 
entire  loss.*'  These  courts  proceed  upon  the  theory  that  by  the 
contract  between  the  debtor  and  creditor  the  creditor  secures  a  per- 
sonal right  against  the  debtor,  and  also  a  right  to  proceed  against 
the  security  in  case  the  debt  is  not  paid.  It  is  said  that  the  debt 
or  personal  right  is  the  principal  thing,  the  security  being  regarded 
as  something  collateral,  which  does  not  reduce  the  debt,  but  only 
secures  the.  creditor  pro  tanto  in  case  the  debt  is  not  paid  in  full 
by  the  debtor  or  his  estate,  and,  in  the  absence  of  the  intervention 
of  positive  or  statutdry  law,  this  contract  is  not  varied  or  changed 
by  the  insolvency  of  the  debtor  or  his  assignment,  and  the  courts  will 
not  interfere  with  the  rights  and  remedies  which  a  creditor  secures 
to  himself  by  contract.**  In  other  courts,  however,  the  view  is  taken 
l!hat  the  value  of  the  security  is  first  to  be  deducted  from  the  amount 
of  the  claim  and  the  balance  is  the  amount  on  which  dividends  shall 
be  computed.**  A  creditor  residing  in  a  state  other  than  the  one 
where  the  insolvency  proceedings  are  pending  is  allowed  to  proceed 
against  the  property  of  the  debtor  in  such  state  or  in  a  third  state 
without  regard  to  the  pendency  of  the  proceedings.**  Where  he 
follows  such  a  practice,  in  effect  he  secures  at  least  a  partial  payment 
or  partial  security  for  his  claim.  Under  such  circumstances,  he  is 
allowed  afterwards  to  submit  himself  to  the  jurisdiction  of  the  insol- 
vency courts  and  prove  a  claim  therein  for  the  balance  of  his  debt.** 
The  insolvency  court,  however,  will  be  astute  to  protect  resident  cred- 
itors; and,  while  it  is  unable  to  deny  the  foreign  creditor  as  large 
a  proportion  of  the  assets  as  it  allows  resident  creditors,  it  will  con- 

10.  National  Union  Bank  y.  National  458  and  note;  Eello^  v.  Miller,  22 
Mechanics'  Bank,  80  Md.  371,  30  Atl.  Ore.  406,  30  Pao.  229,  29  A.  8.  R. 
91.S,  45  A.  S.  R.  350,  27  L.R.A.  476;   618  and  note. 

Wheat  V.  Dingle,  32  S.  C.  473,  11  S.  IS.  Kellogg  v.  Miller,  22  Ore.  406, 

E.  394,  8  L.R.A.  375.  30  Pac.  229,  29  A.  S.  R.  618. 

11.  Levy  V,  Chicago  Nat.  Bank,  158  14.  National  Union  Bank  v.  National 
HL  88,  42  N.  E.  129,  30  L.R.A.  380.  Mechanics'  Bank,  80  Md.  371,  30  Atl. 

12.  Levy  v.  Chicago  Nat.  Bank,  158  913,  45  A.  S.  R.  350,  27  L.RA.  476. 
HI.  88,  42  N.  E.  129,  30  L.R.A.  380;  16.  See  supra,  par.  IL 

Detroit  Third  Nat.  Bank  v.  Haug,  82       16.  Bank  Com'rs  ▼.   Granite    Stata 
Mich.  607,  47  N.  W.  33,  11  L.R.A.  Provident  Ass'n,  70  N.  H.  557,  49  AtL 
327;  People  v.  E.  Remington  &  Sons,  124,  85  A.  S.  B.  640. 
121  N.  Y.  328,  24  N.  E.  793,  8  LJI.A. 
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aider  the  dividends  as  an  entirety  and  will  not  permit  the  foreign 
creditor  to  receive  in  the  aggregate  more  than  it  directs  to  be  paid 
to  the  domestic  creditors.^'  The  doctrine  which  allows  a  creditor  to 
deduct  from  a  provable  claim  the  value  of  security  held  by  him 
does  not  apply  to  the  claims  which  tlte  holder  of  a  note  has  against 
the  indorser  and  the  maker.  If  the  affairs  of  both  maker  and  indorser 
are  being  administered  in  the  insolvency  courts,  the  holder  may 
present  a  claim  against  the  estate  of  each  for  the  full  amount  of  his 
claim ;  and,  when  he  receives  a  partial  dividend  from  one,  no  deduc- 
tion of  the  other  claim  is  to  be  made,  but  he  will  receive  a  dividend 
on  the  latter  claim  as  though  he  had  received  nothing  on  the  former.** 
And  the  doctrine  is  not  applicable  where  the  debtor  gives  as  collat- 
eral security  his  own  bond  or  note  which  is  not  a  charge  against 
any  specific  property  and  there  is  but  one  debt  between  the  parties. 
In  such  a  case,  the  creditor  is  entitled  to  prove  but  one  claim.  He 
cannot  receive  a  dividend  on  the  debt  and  also  one  on  the  bond  or 
note  so  long  as  there  is  but  one  debt** 

34.  Attachment  and  Execution  Liens. — Under  the  insolvency  sys- 
tems of  some  states,  a  creditor  who  is  diligent  enough  to  make  a 
levy  by  execution  or  attachment  on  an  insolvent's  property  prior 
to  the  commencement  of  the  insolvency  proceedings  acquires  a  lien 
which  is  not  divested  by  the  subsequent  proceedings.*'  But  one  of 
the  objects  of  state  insolvency  statutes  is  the  marshaling  of  the  debt- 
or's property  to  secure  an  equitable  distribution  thereof  among  his 
creditors,*  and  hence  in  some  states,  in  analogy  to  the  operation 
of  the  federal  bankruptcy  act,  attachment  and  execution  liens  which 
were  levied  within  a  certain  period  prior  to  the  insolvency  and 
which  have  not  proceeded  to  judicial  sale  are  dissolved  by  proceed- 
ings under  state  insolvency  statutes.*  There  is,  however,  one  marked 
difference  between  the  effect  of  the  national  act  and  that  of  the 
state  statutes.     The  former  desti-oys  attachment  liens  regardless  of 

17.  Bank  Com'rs  v.  Qranite  State  tachment,  and  snbseqnent  insolvency 
Provident  Ass'n,  70  N.  H.  557,  49  of  the  debtor  will  pass  his  property 
Atl.  124,  85  A.  8.  B.  646.  subject  to   snch  action.     Corning   v. 

18.  Mercantile  Nat.  Bank  v.  Mac-  White,  2  Paige  (N.  Y.)  567,  22  Am. 
farlane,  71  Minn.  497,  74  N.  W.  287,  Dec.  659. 

70  A.  S.  R.  352;  In  re  Meyer,  78  Wis.  1.  See  supra,  par.  26. 

615,  48  N.  W.  55,  23  A.  S.  B.  435,  2.  Tna  v.  Carriere,  117  U.  S.  201, 

U  L.B.A.  84L    And  aee  snpra,  par.  6  S.  Ct.  565,  29  U.  S.  (L.  ed.)  855; 

28.  Belfast  Sav.  Bank  ▼.  Lancey,  93  Me. 

19.  Intemationai  Trust  Co.  v.  Union  422,  45  Atl.  523,  74  A.  S.  B.  361  and 
Cattle  Co.,  3  Wyo.  803,  31  Pae.  408,  note;  Ward  ▼.  Proctor,  7  Mete.  (Mass.) 
19  L.R.A.  640.  318,  39  Am.  Dec.  782;  Wright  v.  Daw- 

20.  Taffts  V.  Manlove,  14  Gal.  47,  son,  147  Mass.  384,  18  N.  E.  1,  9  A. 
73  Am.  Dec.  610.  S.  B.  724;  Neuf  elder  v.  North  British, 

In  some  states  the  filing  of  a  ered-  etc.,  Co.,  10  Wash.  393,  39  Pao.  110, 
itor*!  action  creates  in  ^eet  an  at-  45  A.  S.  R.  793. 
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the  state  where  they  are  issued ;  •  while  the  latter  affect  only  thoee 
in  force  in  the  state  where  the  proceedings  are  pending.  Attach- 
ments on  property  within  the  jurisdiction  of  the  state  are  condemned 
whether  the  attachment  creditor  is  a  resident  or  nonresident,*  but 
attachments  levied  in  another  state  by  a  nonresident  are  not  gener- 
ally subject  to  the  insolvency  statutes  and  hence  may  be  sustained.' 
And,  even  after  the  insolvency  proceedings  are  started,  a  creditor 
is  sometimes  permitted  to  go  to  another  state  and  there  attach  prop- 
erty of  the  insolvent.*  But  after  the  commencement  of  the  pro- 
ceedings there  is  probably  no  state  which  permits  a  creditor  to  attach 
the  insolvent's  property  located  within  the  state.  The  theory  of  the 
insolvency  systems  is  the  equitable  distribution  of  the  assets,  and 
no  creditor  will  be  allowed  to  secure  his  claim  by  a  seizure  of  prop- 
erty in  the  custody  of  the  court.' 

35.  Debts  Due  Government. — ^Under  the  common  law,  one  of  the 
prerogatives  of  the  English  sovereign  was  priority  of  payment  out 
of  the  assets  of  an  insolvent  debtor  as  against  unsecured  general 
creditors.'  This  prerogative  was  founded  not  so  much  on  any  per- 
sonal advantage  to  the  sovereign  as  on  motives  of  public  policy,  in 
order  to  secure  adequate  revenue  to  sustain  the  public  .burdens  and 
discharge  the  public  debts.*  On  the  establishment  of  the  federal 
government,  however,  it  did  not  succeed  to  this  prerogative,  and  a 
priority  sought  by  the  United  States  must  be  founded  on  some  stat- 
ute^**  But  among  the  different  states  a  conflict  of  opinion  has  arisen 
as  to  whether  states  are  entitled,  in  the  absence  of  statute,  to  priority 
of  payment  from  insolvent  debtors.  In  some  the  right  is  denied,** 
while  in  others  the  priority  is  sustained.^^  But,  even  when  the  state 
is  thought  to  have  a  priority,  its  right  is  subject  to  liens  on  the  prop- 

3.  See  Bankbuptct,  vol.  3,  p.  289.  fl9  N.  E.  1096,  46  L.R.A.(N.S.)   260 

4.  Owen  v.  Roberts,  81  Me.  439,  17   and  note. 

Atl.  403,  4  L.R.A.  229.  Note:  1  L.R.A.(N.S.)  255. 

6.  King  T.  Cross,  175  U.  S.  396,  20  9.  United  States  v.  North  Carolina 

S.  Ct.  131,  44  U.  8.   (L.  ed.)   211;  Bank,  6  Pet.  29,  8  U.  S.  (L.  ed.)  308. 

Neuf elder  v.  North  British,  etc.,  Co.,  10.  United  States  v.  North  Carolina 

10  Wash.  393,  39  Pac.  110,  45  A.  S.  R.  Bank,  6  Pet.  29,  8  U.  S.  (L.  ed.)  308. 

793.  Notes:    29    L.R.A.    227;    1    L.R.A. 

6.  And  see  supra,  par.  11.  (N.S.)  255;  46  L.R.A.(N.S.)  261. 

7.  Tafifts  V.  Manlove,  14  Cal.  47,  73  And  see  Uiotsd  States. 

Am.  Dec.   610;   Williams  v.  Merritt,       11.  Notes:  29  L.R.A.  243;  1  L.R.A. 

103  Mass.  184,  4  Am.  Rep.  521.    And  (N.S.)   255;  46  L.R.A.(N.S.)   262. 
see  Buckey  v.  Snouffer,  10  Md.  149,       12.  State  v.  Maryland  Bank,  6  Gill 

69  Am.  Dee.  129,  holding  that  the  in-  &  J.  (Md.)  205,  26  Am.  Dec  561;  In 

solvent's  property  cannot  be  distrained  re  Cam^e  Trust  Co.,  206  N.  Y.  390, 

for  rent  after  the  commencement  of  99  N.  E.  1096,  46  L.R.A. (N.S.)   260 

the  insolvency  proceedings.  and  note. 

8.  State  V.  Maryland  Bank,  6  Gin  &       Notes:    29    L.R.A.    243;    1    L.R.A. 
J.  (Md.)  205,  26  Am.  Doc  561;  In  (N.S.)  255. 

re  Cam^e  Trust  Co.,  206  N.  Y.  390, 
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erty  acquired  by  other  ereditors,  and  the  right  ioiay  be  lost  if  the 
debtor  transfers  his  property,  as  by  an  assignment  for  creditors.** 
Though  the  common  law  rule  is  not  in  force,  statutory  enactments 
may  secure  priority  to  a  state.  In  this  respect  Congress  has  made 
provision  for  the  prior  payment  of  debts  due  the  United  States. 
Section  3466  of  the  Revised  Statutes  provides  that  whenever  any 
person  indebted  to  the  United  States  is  insolvent,  tiie  debts  due  to 
the  United  States  shall  be  first  satisfied.**  The  statute  receives  a 
fair  and  reasonable  interpretation  according  to  the  just  import  of  its 
terms.**  The  mere  inability  of  a  person  to  pay  his  debts  does  not  call 
this  statute  in  force ;  it  is  necessary  for  its  operation  that  the  debtor's 
property  pass  from  him  into  the  hands  of  an  assignee  or  trustee 
of  some  kind  who  administers  the  estate  for  the  benefit  of  his  cred- 
itors, after  legal  insolvency  has  been  manifested  by  some  notorious 
act  of  the  debtor  pursuant  to  law.**  The  statute  does  not  give  a 
lien  on  any  specific  property  of  the  debtor;  the  right  of  the  federal 
government  is  to  receive  its  debt  out  of  the  assets  in  preference  to 
ihi  payment  to  general  creditors.*'  It  applies  to  proceedings  under 
state  statutes  and  is  superior  to  priorities  given  by  state  laws.**  Third 
persons  having  specific  liens  on  the  propOTty  are  protected,**  the 
right  of  the  United  States  attaching  only  to  the  assets  after  the 
payment  of  incumbrances  on  the  property  and  the  expenses  of  admin- 
istering the  estate.  The  same  right  of  priority  which  belongs  to 
the  United  States  attaches  to  the  daim  of  an  individual,  who,  as 
surety  for  the  insolvent,  has  paid  money  to  the  government.** 

36.  Fiduciary  Debts. — Trust  property  **»  tbe  hands  of  an  insolvent 
fiduciary  does  not  pass  to  his  assignee  in  insolvency,  and  therefore 

15.  State  T.  Maryland  Bank,  6  Oil]  Ins.  Co.,  1  Pet  386,  7  U.  S.  (L.  ed.) 
&  J.  (Md.)  205,  26  Am.  Dee.  56L       189. 

Note:  46  LJl.A.(N.S.)  263.  18.  Field  v.  United  States,  0  Prt. 

U.  Bayne  v.  United  States,  93  U.  S.  182,  9  U.  S.  (L.  ed.)  94. 
642,  23  U.  S.  (L.  ed.)  997.  The  statute  yields,  however,  when 

The  United  States  is  not  entitled  it  is  in  conflict  with  subsequent  Con- 
under  tius  statute  to  priority  out  of  gressional  legislation,  as  in  the  cose 
the  assets  of  an  insolvent  national  of  the  bankruptcy  act  giving  priori- ' 
bank.  Cook  County  Nat.  Bank  v.  Unit-  ties  to  certain  claims  for  labor.  Gnar- 
ed  States,  107  U.  S.  445,  2  S.  Ct.  561,  antee  Title,  etc»  Co.  v.  Title  Guaranty, 
27  U.  S.  (L.  ed.)  537.  etc.,  Co.,  224  U.  S.  152,  32  S.  Ct.  457, 

16.  United   States   v.   North   Caro-  56  U.  S.  (L.  ed.)  706. 

Una  Bank,  6  Pet.  29,  8  U.  S.  (L.  ed.)  And  see  Bahebui>tct,  voL  3,  p.  256. 

308.  19.  Thelnsson  v.   Smith,  2  Wheat 

16.  Thdusson  v.   Smith,  2  Wheat.  396,  4  U.  S.  (L.  ed.)  271;  Conrad  v. 
396,  4  U.  S.  (L.  ed.)  271;  Conrad  v.  New  Yrak  Atlantic  Ins.  Co.,  1  Pet 

'New  York  Atlantic  Ins.  Co.,  1  Pet  386,  7  U.  S.  (L.  ed.)  189;  Brent  v. 
386,  7  U.  S.  (L.  ed.)  189;  Farmers'  Washington  Bank,  10  Pet  596,  9  U.  S. 
Bank  v.  Beaston,  7  Gill  &  J.  (Md.)    (L.  ed.)  547. 
421,  28  Am.  Dec.  226.  20.  Hunter  v.  United  States,  6  Pet 

17.  Conrad  v.  New  YoA  Atfatntie  173,  8  U.  S.  (L.  ed.)  86. 
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if  one  who  is  entitled  to  a  trust  fund  can  trace  it  to  the  poesession 
of  a  trustee  or  assignee  in  insolvency,  he  can  recover  it  in  toto  as 
against  the  general  creditors  of  the  insolv^it.  The  right  of  the 
fiduciary  is  secured  more  as  an  owner  of  the  fund  than  as  a  creditor 
of  the  insolvent.*  Thus,  on  the  insolvency  of  an  agent  having  posses- 
sion of  property  of  his  principal,  the  latter  if  he  can  trace  his  prop- 
erty may  recover  it  as  against  the  creditors  of  the  agent'  But  where 
a  trustee  has  mingled  the  trust  funds  with  his  individual  money,  the 
cestui  que  trust  is  not  generally  allowed  to  follow  and  hold  it  as 
against  the  creditors  of  the  trustee,  unless  he  can  trace  it  and  show  that 
the  estate  has  been  increased  by  the  misappropriation.* 

Vin.  Illegal  Transfebs  by  Insolvbnt 

37.  Preferences  in  Absence  of  Statute. — ^In  the  absence  of  either 
federal  or  state  statute  on  the  question,  it  is  well  settled  that,  sub- 
ject to  certain  limitations,  an  insolvent  debtor  may  arbitrarily  select 
one  or  more  of  his  creditors  and  pay  them  in  full,  though  by  sutb 
payment  he  thereby  disables  himself  from  pa3ring  his  other  debts.* 

1.  Englar  v.  Offutt,  70  Md.  78,  16  16  A.  S.  R.  200,  5  L.E.A.  765;  MiUer  v. 
Atl.  497,  14  A.  S.  B.  332  and  note.  Conklin,  17  Ga.  430,  63  Am.  Dec.  248; 

2.  Price  v.  Ralston,  2  Dallas  (Pa.)  Carter  v.  Neal,  24  Ga.  346, 71  Am,  Dec. 
60,  1  Am.  Dec.  260.  And  see  Aetna  136;  Thornton  t.  Davenport,  1  Scam. 
Powder  Co.  v,  Hildebrand,  137  Ind.  (lU.)  296,  29  Am.  Dec  358;  Kingman 
462,  37  N.  E.  136,  45  A.  S.  B.  194;  v.  Mowry,  182  111.  256,  55  N.  E.  330, 
Fogg  v.  Tyler,  109  Me.  221,  83  Atl.  74  A.  S.  R.  169;  German  Ins.  Co. 
664,  42  L.B.A.(N.S.)  95  and  note;  v.  Bartlett,  188  111.  165,  58  N.  E. 
Boca  V.  Byrne,  146  N.  Y.  182,  39  N.  1075,  80  A.  S.  B.  172;  Nelson  v. 
E.  812,  45  A.  S.  B.  599.  Leiter,   190   111.   414,   60   N.   E.  851, 

3.  Lincoln  v.  Morrison,  64  Neb.  822,  83  A.  S.  B.  142;  Friedman  v.  Lesher, 
90  N.  W.  905,  57  L.B.A.  885.  198  lU.  21,  64  N.  E.  736,  92  A.  S.  B. 

4.  Gazzam  v.  Poyntz,  4  Ala.  374,  37  255;  McMjahan  v.  Morrison,  16  Ind. 
Am.  Dec.  745;  Crawford  v.  Kirksey,  172,  79  Am.  Dec.  418;  Cornell  v.  Gib- 
55  Ala.  282,  28  Am.  Rep.  704;  Blood  son,  114  Ind.  144,  16  N.  E.  130,  5 
V.  Palmer,  11  Me.  414,  26  Am.  Dec.  A.  S.  R.  605;  Nappanee  Canning  Co. 
547;  Perry  Ins.  etc,  Co.  v.  Foster,  58  v.  Reice,  etc.,  Co.,  159  Ind.  614,  64 
Ala.  502,  29  Am.  Bep.  779;  Boswald  v.  N.  E.  870,  1115,  59  L.B.A.  199;  Gar- 
Hobbie,  85  Ala.  73,  4  So.  177,  7  A.  S.  rett  v.  Burlington  Plow  Co.,  70  la. 
R.  23;  Corey  v.  Wadsworth,  99  Ala.  68,  697,  29  N.  W.  395,  59  Am.  Rep.  461; 
11  So.  350,  42  A.  S.  R.  29,  23  L.R.A.  Aulman  v.  Aulman,  71  la.  124,  32  N. 
618,  reversed  on  another  point  on  W.  240,  60  Am.  Rep.  783;  Indianola 
rehearing  in  118  Ala.  488,  25  So.  503,  First  Nat.  Bank  v.  Brubaker,  128  la. 
44  L.R.A.  766;  WUson  v.  Stevens,  129  587,  105  N.  W.  116,  111  A.  S.  B.  209, 
Ala.  630,  29  So.  678,  87  A.  S.  R.  86;  2  L.R.A.(N.S.)  256;  Sly  v.  BeU,  131 
Christian  v.  Greenwood,  23  Ark.  258,  la.  184,  108  N.  W.  227,  117  A.  S.  R. 
79  Am.  Dec  104;  Walden  v.  Mnrdock,  417;  Emporia  First  Nat.  Bank  v.  Bid-  * 
23  Cal.  540,  83  Am.  Dec.  135;  Wilcox-  enour,  46  Kan.  707,  718,  27  Pac  150, 
son  V.  Burton,  27  Cal.  228,  87  Am.  26  A.  S.  R.  167;  Worland  v.  Kimber- 
Deo.  66;  Walton  v.  Silverton  First  lin,  6  B.  Mon.  (Ky.)  608,  44  Am.  Dec 
Nat.  Bank,  13  Colo.  265,  22  Pae.  440,  785;  Bobinson  v.  Collier,  11  B.  Mod. 
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Neither  his  assignee  in  insolvency  nor  his  creditors  can  object  because ' 
he  has  delivered  his  funds  to  one  of  his  creditors  in  preference 

to  an  equitable  division  among  all  of  them.    The  right  of  a  debtor  to 
give  a  preference  springs  from  his  ownership,  and  his  dominion  over 

(Ky.)  332,  52  Am.  Dec,  672;  Wood-  612,  79  N.  W.  255,  76  A.  S.  R.  117; 
bury  V.  Bovman,  14  Me.  154,  31  Am.  Henney  Buggy  Co.  v.  Ashenfelter,  60 
Dee.  40;  State  v.  Bank  of  Maryland,  Neb.  1,  82  N.  W.  118,  83  A.  S.  R.  503; 
6  Gill  &  J.  (Md.)  205,  26  Am.  Dec.  Westervelt  v.  Hagge,  61  Neb.  647,  85 
561;  Crawford  v.  Taylor,  6  GiU  &  N.  W.  852,  54  L.R.A.  333;  Harvey  v. 
J.  (Md.)  323,  26  Am.  Dec.  579  and  Godding,  77  Neb.  289,  109  N.  W.  220, 
note;  AJiderson  v.  Tydings,  8  Md.  124  A.  S.  R.  841 ;  Griswold  v.  Szwanek, 
427,  63  Am.  Dec.  708;  Bentley  v.  82  Neb.  761,  118  N.  W.  1073,  21 
WeUs,  61  111.  59,  14  Am.  Rep.  53;  L.R.A.(N.S.)  222  and  note;  Tognini 
Kimball  v.  Thompson,  4  Gash.  (Mass.)  v.  Kyle,  17  Nev.  209,  30  Pac.  829, 
441,  50  Am.  Dec.  799;  Commercial  45  Am.  Rep.  442;  Bnffum  v.  Green, 
Bankv.  Cumingham,  24  Pick.  (Mass.)  5  N.  H.  71,  20  Am.  Dec.  562;  Lewis 
270,  35  Am.  Dec.  322;  Widgery-v.  v.  Whittemore,  5  N.  H.  364,  22  Am. 
Haskell,  5  Mass.  144,  4  Am.  Dec.  41;  Dee.  466;  Hendricks  t.  Moimt,  5  N. 
Webber  v.  Jackson,  79  Mich.  175,  44  J.  L.  738,  8  Am.  Dec.  623;  Eisner  v. 
N.  W.  591,  19  A.  S.  R.  165;  Atwater  Heileman,  52  N.  J.  L.  378,  20  Atl.  46, 
V.  Manchester  S&v.  Bank,  45  Minn.  19  A.  S.  R.449,9  L.R.A.  96;  Haggarty 
341,  48  N.  W.  187,  12  L.R.A.  741;  v.  Pittman,  1  Paige  (N.  Y.)  298,  19 
Summers  t.  Roos,  42  Miss.  749,  2  Am.  Am.  Dec.  434;  Bissell  v.  Hopkins,  3 
Rep,  653;  Schmidlapp  v.  Currie,  55  Cow.  (N.  Y.)  166,  15  Am.  Dec.  259; 
Miss.  597,  30  Am.  Rep.  530;  Hanover  Mackie  v.  Cairns,  5  Cow.  (N.  Y.)  547, 
Nat.  Bank  v.  Klein,  64  Miss.  141,  8  15  Am.  Dec.  477;  Wilkes  v.  Ferris,  5 
So.  208,  60  Axo.  Rep.  47;  Columbus  Johns.  (N.  Y.)  335,  4  Am.  Dec.  364; 
Buggy  Co.  v.  Turley,  73  Miss.  529,  19  Austin  v.  Bell,  20  Johns.  (N.  Y.)  442, 
•  So.  232,  55  A.  S.  R.  550,  32  LJl.A.  11  Am.  Dec.  297;  Russell  v.  Winne, 
260;  Ames  v.  Dorroh,  76  Miss.  187,  37  N.  Y.  591,  97  Am.  Deo.  765;  Ruhl 
23  So.  768,  71  A.  S.  R.  522;  Shelley  v.  PhilUps,  48  N.  Y.  125,  8  Am.  Rep. 
V.  Boothe,  73  Mo.  74,  39  Am.  Rep.  532;  Saunders  v.  Reilly,  105  N.  Y. 
481;  Van  Raalte  v.  Harrington,  101  12,  12  N.  E.  170,  59  Am.  Rep.  472; 
Mo.  602,  14  S.  W.  710,  20  A.  S.  R.  Manchester  v.  Tibbetts,  121  N.  Y.  219, 
626,  11  L.R.A.  424;  Stete  v.  Mason,  24  N.  E.  304,  18  A.  S.  R.  816;  Citi- 
U2  Mo.  374,  20  S.  W.  629,  34  A.  8.  zens'  Bank  of  Perry  v.  Willianw,  128 
R.  390;  RUey  v.  Vaughan.  116  Mo.  N.  Y.  77,  28  N.  E.  33,  26  A.  8.  R. 
169,  22  S.  W.  707,  38  A.  8.  R.  586;  454;  Manning  v.  Beck,  129  N.  Y.  1, 
La  Grange  Butter  Tub  Co.  v.  National  29  N.  E.  90,  14  LJR.A.  198;  Donald- 
Bank  of  Commerce,  122  Mo.  154,  26  son  v.  Cape  Fear  Bank,  16  N.  C.  103, 
S.  W.  710,  43  A.  S.  R.  558;  Butler  v.  18  Am.  Dec.  577;  Calvert  v.  Alvey, 
Harrison  Land,  etc.,  Co.,  139  Mo.  467,  152  N.  C.  610,  68  8.  E.  153,  136  A. 
41  S.  W.  234,  61  A,  8.  R.  464;  Noyes  S.  R.  847;  Cutter  v.  Pollock,  4  N.  D. 
V.  Rosa,  23  Mont  425,  59  Pac.  367,  205,  59  N.  W.  1062,  50  A.  8.  R.  644, 
75  A.  S.  R.  543,  47  L.R.A.  400;  Sloan  25  L.R.A.  377;  Sabin  v.  Columbia  Fuel 
V.  Cobnm,  26  Neb.  607,  42  N.  W.  726,  Co.,  25  Ore.  16,  34  Pao.  692,  35  Pac. 
4  L.R.A.  470;  Beels  v.  Flynn,  28  Neb.  854,  42  A.  S.  R.  766;  Sabin  v.  WU- 
575,  44  N.  W.  732,  26  A.  S.  R.  351;  kins,  31  Ore.  450,  48  Pae.  426,  37 
Smith  v.  Beyer,  29  Neb.  76,  45  N.  W.  L.R.A.  465;  Flynn  v.  Baisey,  36  Ore. 
265,  26  A.  S.  R.  373;  Chaffee  v.  Atlas  268,  57  Pae.  908,  76  A.  S.  R.  495,  45 
Lumber  Co.,  43  Neb.  224,  61  N.  W.  L.R.A,  645;  Wilt  v.  Franklin,  1  Bin. 
637, 47  A.  8.  R.  753;  Paxton  v.  Sutton,  (Pa.)  502,  2  Am.  Dec.  474;  McClurg 
53  Neb.  81,  73  N.  W.  221,  68  A.  S.  R.  v.  Lecky,  3  Pen.  &  W.  (Pa.)  83,  23 
589;  Longfellow  t.  Barnard,  68  Neb.  Am.  Dec.  64;  McCuIloeh  t.  Hutchin- 
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his  property;  and  if  he  acts  in  good  faith,  pays  an  honest  debt,  and 
reserves  no  advantage  to  himself,  the  payment  is  valid.  The  right 
of  a  creditor  to  secure  himself,  to  obtain  payment  of  a  just  debt  by 
activity  and  vigilance,  is  not  affected  by  the  debtor's  insolvency,  or 
his  knowledge  of  it,  or  by  the  fact  that  by  securing  himself  be 
defeats  another.  He  is  not  bound  to  protect  other  creditors;  if  he 
merely  obtains  what  is  due  him,  there  cannot  be  said  to  be  fraud 
in  the  transaction.*^  But  the  transaction  cannot  be  sustained  if  the 
debtor  thereby  secures  any  benefit  to  himself  other  than  the  discharge 
of  the  particular  obligation.*  Thus,  if  the  result  of  the  preference 
is  to  secure  steady  employment  to  the  debtor,  though  the  decisions 
are  conflicting,'  the  arrangement  is  sometimes  held  to  render  the 
transfer  void  as  to  other  creditors.*  And  if  the  preferred  debt  is 
paid,  not  in  cash,  but  by  the  delivery  of  property  to  the  creditor, 
the  property  must  be  computed  at  its  reasonable  fair  market  value. 
If  the  value  of  the  property  exceeds  the  amount  of  the  debt,  in 

son,  7  Watts  (Pa.)  434,  32  Am.  Dec.  708,  75  Am.  Dec.  806;  Cbamberlayne 

776;  Covanhovan  v.  Hart,  21  Pa.  St.  v.  Temple,  2  Rand.  (Va.)  384, 14  Am. 

495,  60  Am.Dec.57;  Siegelv.  Chidsey,  Dec.  786;  Billups  v.  Sears,  5  Gratt 

28   Pa.   St.   279,   70   Am.   Dec.   124;  (Va.)  31,  50  Am.  Dec.  105;  Benham 

Yprk  County  Bank  v.  Carter,  38  Pa.  v.  Ham,  5  Wash.  128,  31  Pac.  459,  34 

St.  446,  80  Am.  Dec.  494;  Kitchen  v.  A.  S.  R.  851  and  note;  Victor  v.  Glov- 

McCloskey,  150  Pa.  St.  376,  24  Ati,  er,  17  Wash.  37,  48  Pac.  788,  40  L.B.A. 

688,  30  A.  S.  R.  811;  Braden  v.  O'Neil,  297;  Hicks  v.  National  Surety  Co.,  50 

183  Pa.  St.  462,  38  Ati.  1023,  63  A.  Wash.  16,  96  Pac.  515,  126  A.  S.  B. 

S.  R.  761;   Snayberger  v.  Pahl,  195  883;   Halliday  v.  Miller,  29  W.  Va. 

Pa.  St.  336,  45  Ati.  1065,  78  A.  S.  R.  424, 1  S.  E.  821,  6  A.  S.  R.  653;  Hage 

818;  Shibler  v.  Hartley,  201  Pa.  St  v,  Can^pbell,  78  Wis.  572,  47  N.  W. 

286,  50  Ati.  950,  88  A.  S.  R.  811;  179,  23  A.  S.  R.  422;  Pirie  v.  Stem, 

Nichols  V.  Reynolds,  1  R.  L  30,  36  97  Wis.  150,  72  N.  W.  370,  65  A.  S. 

Am.   Dec.   238;    Anderson   v.   Fuller,  R.  103;  Corry  v.  Shea,  144  Wis.  135, 

McMul.  Eq.  (S.  C.)  27,  36  Am.  Dec.  128  N.  W.  892,  Ann.  Cas.  1912A  1154. 

290;   McClure   v.   Miller,  Bailey   Eq.  Notes:  32  A.  S.  R.  446;  9  L.R.A. 

(S.  C.)  107,  21  Am.  Dec.  522;  Lowry  646;  11  L.R.A.  467;  31  L.R.A.  623;  21 

V.  Pinson,  2  Bailey  L.  (S.  C.)  324,  23  L.R.A.(N.S.)   513.     See  also  Assion- 

Am.  Dec.  140;  Cureton  v.  Doby,  10  mknts  k)r  Benkcit  of  Creditors,  vol. 

Rich.  Eq.   (S.  C.)  411,  73  Am.  Dec.  2,  p.  690. 

96;   Monaghan   Bay   Co.   v.   Dickson,  6.  Note:  26  Am.  Dec.  584. 

39  S.  C.  146, 17  S.  E.  696,  39  A.  S.  R.  6.  Corey  v.  Wadsworth,  99  Ala.  68, 

704;  Sloan  v.  Hunter,  56  S.  C.  385,  42  A.  S.  R.  29,  23  L.R.A.  618,  re- 

34  S.  E.  658,  879,  76  A.  S.  R.  551;  versed  on  another  point  on  rehearing 

?^^J^' v^  ^^iS^:  7-T>  .  ^o5  o  °*  in  US  Ala.  488,  25  So.  503,  44  L.R.A. 
126,  58  N.  W  14,  24  L.R  A.  524;  Som-  766,  ^oppe  Hwdware  Co.  v.  Bain,  21 

StT^ft**""  n  ?Ao  ^^'  ^  ^;i^  OWa.  177,  95  Pac  765,  17  L.RJL 
541,  26  Am.  Dec.  242;  Floyd  v.  Otooa-   /vr  a  \  <nn 

win,  8  Yerg.  (Tenn,)  484,  29  Am.  Dec.  ^^T;r„;;. %«   .„    n«.   SR« 

130    Third  Nat.  Bank  v.  Divine  Gro-  ^''^J^\^^^i^.PT',S^\  »,« 

cerv    Co.,   97   Tenn.   603,   37   S.   W.  "•  Note:  17  L.R.A.(N.S.)  310. 

390",  34  L.R.A.  445;  Teder  v.  Ervine,  8.  Hoppe  Hardware  Co.  v.  Bain, 

(Tenn.)  38  S.  W.  446,  36  L.R.A.  335  21  Okla.  177,  95  Pac.  765,  17  L.R.A. 

and  note;  Baldwin  v.  Poet,  22  Tex.  (N.S.)  310  and  note. 
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effeot  an  insolvent  debtor  has  made  a  gift  of  certain  property  to 
another,  and  saoh  a  gift  is  fraudulent  as  to  the  insolvent's  creditors. 
The  difference  between  the  value  of  the  property  and  the  amount 
of  the  debt  may  be  reached  by  the  insolvent's  creditors.* 

38.  Statutes  Forbidding  Preferences. — The  common  law  rules  per- 
taining to  preferential  transfers  are  largely  changed  by  statute.  Many 
of  the  state  insolvency  laws  deny  the  right  of  an  insolvent  debtor 
to  make  a  transfer  of  his  property  to  one  creditor  to  the  exclusion 
of  others  within  a  prescribed  period  before  the  insolvency  proceed- 
inp."  Under  some  insolvency  systems  such  a  transfer  is  void  as 
against  the  trustee  or  assignee  in  insolvency ;  **  under  the  systems 
of  other  states,  it  is  not  void  but  is  merely  voidable  at  the  suit  of 
the  trustee  or  assignee.  If  the  transfer  is  void,  the  transferee  or  bis 
agents  may  be  liable  for  the  conversion  of  the  property  if  it  is  sold 
after  the  commencement  of  the  action  and  before  it  comes  into  the 
actual  possession  of  an  officer  of  the  court.**  The  provisions  of 
insolvent  laws  for  the  avoidance  of  sales,  transfers  and  attachments 
which  may  operate  as  a  preference,  are  designed  exclusively  for  the 
benefit  of  those  who  come  in  imder  the  assignee  oe  otherwise  to 
obtain  an  equal  share  of  the  property  of  the  insolvent  in  the  mode 
provided  by  law ;  and  these  provisions  cannot  be  invoked  in  aid  of  a 
person  who  stands  only  in  the  position  of  a  creditor,  endeavoring  to 
secure  his  whole  debt,  either  by  means  of  a  sale  or  by  an  attachment.*' 
The  making  of  a  preferential  transfer  by  an  insolvent  is  generally 
considered  an  act  of  insolvency  which  will  authorize  his  creditors 
to  file  an  involuntary  petition  for  his  adjudication  as  an  insolvent.** 
Where  an  involuntary  petition  is  filed  against  him  and  he  is  adjudi- 
cated a  bankrupt  on  that  ground,  the  adjudication  establishes  the 
preferential  nature  of  the  transfer  against  both  the  debtor  and  the 
transferee,  and  the  assignee  or  trustee  in  insolvency  need  not  there- 
after maintain  a  suit  to  set  aside  the  transfer.  But  a  different  rule 
exists  where  the  insolvency  proceedings  are  based  on  some  other  act 
of  bankruptcy;  in  such  a  case,  an  independent  suit  may  be  required 
to  establish  the  invalidity  of  the  conveyance.**  A  preferential  trans- 
fer to  a  national  bank  may  be  avoided  in  the  insolvency  proceedings 
tiie  same  as  a  transfer  to  an  individual,  for  the  state  insolvency  laws 

«.  Cor^  v.  Wadsworth,  99  Ala.  68,  Note:  31  L.R.A.  647. 

42  A.  S.  B.  29,  23  L.B.A.  618,  re-  11.  Milliken  v.  Hathaway,  148  Mass. 

versed  on  another  point  on  rehearing  69,  19  N.  E.  16,  1  L.R.A.  510. 

in  118  Ala.  488,  25  So.  503,  44  L Jl.A.  12.  Milliken  v.  Hathaway,  148  Mass. 

766;  Bailey  v.  Kennedy,  2  DeL  Ch.  12,  69,  19  N.  E.  16,  1  L.R.A.  510. 

29  Am.  Dec.  351.  13.  Gardner     v.     Lane,     9     Allen 

10.  Simpson   v.   Caileton,   1  Allen  (Mass.)  492,  85  Am.  Dec.  779. 

(Mass.)  109,  79  Am.  Dec  707;  Dyson  14.  See  supra,  par.  15. 

▼.  St.  Paul  Nat.  Bank,  74  Minn.  439,  15.  Vogler  v.  Eosenthal,  85  Md.  37, 

77  N.  W.  238,  73  A.  S.  E.  35a  36  AtL  650,  60  A,  S.  B.  298. 
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are  not  in  conflict  with  the  federal  banking  laws.^*  A  preferential 
transfer  of  property  may  be  avoided  thou^  the  preferred  creditor 
is  a  nonresident  and  his  debt  is  therefore  not  subject  to  discharge 
in  the  proceedings.*'  The  property  within  the  jurisdiction  is  subject 
to  the  insolvency  proceedings  regardless  of  whether  residents  or  non- 
residents may  claim  rights  relative  thereto.  And,  when  all  the  parties 
are  residents  within  the  jurisdiction  of  the  insolvency  court,  a  transfer 
of  property  in  another  state  made  by  the  debtor  may  be  investigated 
and  set  aside  if  preferential.**  If  insolvency  proceedings  are  main- 
tained in  two  different  states  against  the  same  debtor,  one  at  the 
debtor's  residence  and  one  where  he  owned  real  estate,  whether  a 
mortgage  of  such  real  estate  is  preferential  and  void  is  to  be  determined 
according  to  the  insolvency  statutes  of  the  state  where  the  real  estate 
is  situated.**  And  even  as  to  personal  property,  a  transfer  made  in 
another  state  where  its  owner  resides  may  not  be  upheld  in  a  state 
where  it  is  situated  and  where  its  preferential  character  is  in  contra- 
vention of  the  policy  and  laws  of  such  state.**  Where,  at  the  time 
a  transfer  is  made  by  an  insolvent  debtor  to  his  creditor,  the  statutes 
do  not  condemn  it  as  preferential,  a  subsequent  statute  avoiding  a 
conveyance  of  that  class  will  not  affect  it.*  To  place  such  a  con- 
struction on  the  insolvency  laws  would  bring  them  in  conflict  with 
the  provision  of  the  federal  constitution  prohibiting  a  state  law  which 
mipairs  the  obligation  of  a  contract.*  Thus,  an  insolvency  statute 
which  makes  preferential  and  void  payments  made  on  contracts 
dvuring  a  certain  period  immediately  prior  to  the  resort  to  insolvency 
proceedings  will  not  be  construed  as  applying  to  contracts  in  existence 
before  the  enactment  of  the  insolvency  statutes.*  A  debt  which  is 
secured  by  a  preferential  transfer  is  not  affected  by  the  avoidance  of 
the  preference.  Thus,  if  a  creditor  takes  a  new  note  secured  by  a 
mortgage  in  lieu  of  notes  secured  by  sureties,  the  taking  of  the  new 
note  discharges  the  old  ones  and  releases  the  sureties  though  the 
mortgage  is  subsequently  avoided  as  a  preference,  but  the  new  note 
remains  in  force.*  Whether  a  preference  can  be  secured  by  a  levy 
under  an  execution  or  attachment  is  discussed  in  another  paragraph.* 

16.  McClellan  t.  Chipman,  164  U.  20.  Matter  of  Dalpay,  41  Minn.  532, 
S.  347,  17  S.  Ct.  85,  41  U.  S.  (L.  43  N.  W.  564,  16  A.  S.  E.  729,  6 
ed.)   461.  L.R.A.  108. 

17.  Maedonald  t.  Corunna  First  1.  Bailey  t.  Kennedy,  2  DeL  Ch.  12, 
Nat.  Bank,  47  Minn.  67,  49  N.  W.  29  Am.  Dec.  351. 

395,  28  A.   S.  R.   328  and  note,  13  2.  See  supra,  par.  6,  as  to  the  con- 

L.R.A.  462 ;  Rothschild  v.  Knight,  184  stitntional  protection  of  contracts  from 

U.  S.  334,  22  S.  Ct.  391,  46  U.  S.  (L.  impairment. 

ed.)  573.     As  to  the  effect  of  a  dis-  3.  Leavitt  v.  Lovering,  64  N.  H.  607, 

charge   on   debts   owned   by   nonresi-  15  Atl.  414,  1  L.R.A.  58. 

dents,  see  supra,  par.  9.  4.  Frederick    Town    Sav.    Inst.    v. 

18.  Crampton  v.  Valido  Marble  Co.,  Michael,  81  Md.  487,  32  Atl.  189,  340, 
60  Vt.  291,  15  Atl.  153,  1  L.R.A.  120.  33  L.R.A.  628. 

"    19.  Chipman  v.  Peabody,  159  Mass.       5.  See  snpra,  par.  34. 
420,  34  N.  E.  563,  38  A.  S.  R.  437. 
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39.  Essentials  of  Illegal  Preferences. — Not  every  transfer  by  oa 
insolvent  is  condemned  as  preferential  though  made  within  the  pro- 
hibited period.  In  oTder  that  the  transfer  be  illegal,  it  is  usually 
necessary  that  it  be  given  in  payment  or  security  of  a  pre-existing 
debt '  and  that  the  intent  of  the  transfer  be  to  afford  such  creditor  a 
preference  over  other  creditors  similarly  situated.^  And  under  the 
statutes  of  some  states,  the  transfer  will  not  be  set  aside  unless  it  is 
shown  that  the  creditor  knew  or  had  reason  to  believe  that  the  debtor 
was  insolvent  and  that  he  was  receiving  a  preference.*  While  a  mere 
suspicion  of  the  creditor  that  the  debtor  is  insolvent  will  not  avoid  the 
conveyance,  it  is  not  necessary  that  the  creditor  have  knowledge  or 
even  believe  that  the  debtor  is  insolvent.  Merely  a  reasonable  cause 
to  believe  the  debtor  to  be  insolvent  is  sufficient.*  A  creditor  may  be 
said  to  have  reasonable  cause  to  believe  his  debtor  to  be  insolvent 
when  such  a  state  of  facts  is  brought  to  his  notice  respecting  the 
affairs  and  pecuniary  condition  of  his  debtor  as  would  lead  a  prudent 
man  to  the  conclusion  that  the  debtor  is  dnable  to  meet  his  obligations 
as  they  mature  in  the  ordinsiry  course  of  business.*'  Whether  a 
creditor  has  cause  to  believe  that  the  debtor  is  insolvent  when  the 
conveyance  is  made  depends,  to  a  certain  extent,  on  the  credit  of  the 
debtor  and  the  manner  in  which  he  is  regarded  and  estimtited  in  the 
community.**  His  general  reputation,  habits  as  to  attention  to  busi- , 
nees,  and  his  frugality  or  extravagance  are  matters  to  be  considered 
in  determining  whether  the  transferee  had  reason  to  believe  the  debtor 
to  be  insolvent.*'  In  some  states  mere  insolvency  will  not  have  the 
effect  of  rendering  a  conveyance  invalid,  but  it  must  appear  that  the 
transfer  was  made  when  the  debtor  was  in  "failing  circumstances."  *• 

6.  Bush  v.  Boutelle,  156  Mass.  167,  insolvent  when  he  made  the  transfer. 
30  N.  E.  607,  32  A.  S.  R.  442.  Butler  v.  Breck,  7  Mete.  (Mass.)  164, 

One  who  loans  money,  knowing  that  39  Am.  Deo.  768. 
it  is  to  be   used   in   paying   a   pre-       9.  Note:  26  Am.  Dec.  587. 
existing  debt,  to  a  borrower  in  embar-       10.  Note:  26  Am.  Dee.  587. 
rassed  circumstances,  and  who  takes       The  debtor's  schedules  made  after 

security  for  such  loan,  is  not  thereby  the  giving  of  the  alleged  preference 

guilty  of  any  fraud  or  evasion  of  the  are  inadmissible  to  show  his  insolvency, 

insolvency  laws.    Bush  v.  Boutelle,  156  as  they  are  classed  as  admissions  or 

Mass.  167,  30  N.  E.  607,  32  A.  S.  B.  declarations  of  a  vendor  in  disparage- 

442.  ment  of  his  title  after  other  persons 

7.  Uttey  v.  Smith,  24  Conn.  290,  63  have  acquired  rights  therein.  Simpson 
Am.  Dec.  163;  Crawford  v.  Taylor,  v.  Carleton,  1  Allen  (Mass.)  109,  78 
6  am  &  J.  (Md.)  323,  26  Am.  Deo.  Am.  Dec.  707. 

579.  11.  Denny  v.  Dana,  2  Cush.  (Mass.) 

Note:  1  L.RJL  610.  160,  48  Am.  Dec  655. 

8.  Note:  1  L.E.A.  510.  12.  Simpson  t.   Carleton,   1  Allen. 
The  burden  of  proof  is  on  the  trus-   (Mass.)  109, 79  Am.  Dec.  707. 

tee  or  assignee  attacking  the  convey-      13.  Utley  v.  Smith,  24  Conn.  290, 
ance  to  show  that  the  transferee  had  63  Am.  Deo.  163. 
reason  to  believe  that  the  debtor  was 
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Where  ibe  intent  to  give  a  preference  is  an  essential  element  of  its 
ill^iality,  the  doctrine  that  every  person  is  presumed  to  intend  the 
natural  and  probable  consequences  of  his  own  acts  may  be  applied; 
and,  if  the  acts  as  a  matter  of  fact  do  give  a  valuable  preference,  it 
is  competent  to  infer  the  intent.**  The  effect  of  the  preference  can- 
not be  avoided  because  the  insolvent  is  influenced  to  give  it  by 
reason  of  a  benefit  accruing  to  himself  as  well  as  a  desire  to  give  a 
preference.  Thus  a  conveyance  is  none  the  less  a  preference  because 
it  was  given  under  the  pressure  of  civil  process  levied  by  a  creditor." 
An  assignment  for  the  benefit  of  creditors  is  not  necessarily  a  pref- 
erential transfer ;  but,  if  it  gives  one  creditor  an  advantage  over  others, 
it  may  be  avoided  by  an  assignee  or  trustee  in  insolvency  subsequently 
appointed.** 

40.  Preference  by  Insolvent  Corporation. — It  ^'s  a  general  rule  of 
the  law  of  corporations  that  its  stock  and  assets  are  to  be  considered 
as  a  trust  fund  for  the  bene^t  of  its  creditors.*'  When  a  corporation 
is  solvent,  a  director  or  member  of  the  governing  board  may  be  secured 
for  a  debt  owed  by  the  corporation  to  him,  and  the  fact  that  it 
subsequently  becomes  insolvent  does  not  impair  the  validity  of  the 
security."  But  after  the  corporation  has  become  insolvent,  its  right 
to  give  one  of  its  directors  or  officers  a  preferwice  over  other  cred- 
'  itors  is  not  so  well  established,  and  though  in  some  jurisdictions 
the  view  is  taken  that  the  directors  have  the  same  rights  as  other 
natural  persons  and  that  the  relation  they  bear  to  the  corporation 
does  not  affect  their  capacity  to  receive  a  preference,'*  yet  in  many 
states  such  a  privilege  is  denied  to  them.*"  The  disability  of  the 
directors  in  this  respect  is  founded  on  the  trust  fund  doctrine  and  on 
the  ground  that  the  transaction  is  against  public  policy.*  Insolvency 
within  the  meaning  of  this  doctrine  is  not  necessarily  the  insolvency 
which  justifies  a  resort  to  insolvency  laws.*   A  corporation  may  be  pass- 

14.  Denny  v.  Dana,  2  Cush.  (Mass.)  44  L.R.A.  766;  Harle-Haas  Dmg  Co. 

160,  48  Am.  Dec.  655.  ▼•  Rogers  Drug  Co.,  19  Wyo.  35,  113 

16.  Denny  v.  Dana,  2  Cush.  (Mass.)  Pac.  791,  Ann.  Caa.  1913E  181. 
160,  48  Am.  Dec  665.  19.  Harle-Haas  Drug  Co.  v.  Rogeis 

16.  Malcolm  v.  Hall,  9  GiU  (Md.)  Dmg  Co.,  19  Wyo.  35,  115  Pac.  791, 
177,  62  Am.  Dec.  688;  Wolfsheimer  v.  Ann.  Cas.  1913E  181. 

Rivinus,  64  Md.  230,  1  AU.  128,  64  Note:  22  L.RA.  806. 

Am.  Rep.  769.     As  to  preferences  in  20.  Tatum  v.  Leigh,  136  Ga.   791, 

assignments  for  the  benefit  of  eredi-  72  S.  E.  236,  Ann.  Cas.  1912D  216; 

tors,  see  Assignments  fob  Benefit  of  In  re  Brockway  Mfg.  Co.,  89  Me.  121, 

Cbeditobs,  vol.  2,  p.  690  et  seq,  35  AtL  1012,  56  A.  S.  R.  401. 

17.  See  COBPOBATIONS,  vol.  7,  p.  198.  Note:  22  L.R.A.  806. 

18.  Corey  v.  Wadsworth,  99  Ala.  68,  1.  See  Corporations,  vol.  7,  p.  198. 
11  So.  350,  42  A.  S.  R.  29,  23  L.R.A.  2.  As  to  what  constitatea  insolvency, 
618,  reversed  on  another  point  on  re-  see  snpra,  par.  2. 

hearing  in  118  Ala.  488,  25  So.  503, 
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ing  through  a  crisis  in  its  financial  affairs  when  it  might  be  subject  to 
insolvency  laws,  but  if  it  is  prosecuting  its  line  of  business,  with  the 
prospect  and  expectation  of  continuing  to  do  so,  if  it  is  in  good  faith 
a  going  business  or  establishment,  it  may  generally  secure  one  of  its 
directors  and  the  security  will  survive  the  insolvency  of  the  company.* 
But  if  its  assets  are  insufficient  to  pay  its  debts  and  it  has  ceased  to 
do  business  or  has  taken  or  is  in  the  act  of  taking  a  step  which  will 
practically  incapacitate  it  for  conducting  the  corporate  enterprise  with 
reasonable  prospect  of  success,  or  its  embarrassments  are  such  that 
an  early  suspension  and  failure  must  ensue,  then  such  corporation 
is  deemed  insolvent  within  the  meaning  of  the  doctrine.^  The  trust 
fund  doctrine  is  extended  in  some  jurisdictions  so  as  to  forbid  a 
creditor,  though  not  an  officer  of  the  corporation,  to  secure  a  prefw- 
ence  over  other  creditors.' 

41.  Fraudulent  Transfer. — ^A  conveyance  by  a  debtor  to  delay  his 
creditors  in  the  collection  of  their  debts,  to  the  hindrance  of  the  due 
course  and  execution  of  the  law,  is  fraudulent  and  may  be  void  as 
against  such  creditors.*  If  an  insolvent  debtor  fraudulently  con- 
veys certain  of  his  property  prior  to  resorting  to  the  insolvency  pro- 
ceedings, the  trustee  or  assignee  is  generally  considered  as  represent- 
ing the  creditors  to  the  extent  that  he  may  maintain  an  action  for 
the  recovery  of  the  property.'  If  the  trustee  or  assignee  in  insolvency, 
does  not  take  the  necessary  steps  to  avoid  a  fraudulent  conveyance  by 
the  insolvent,  the  creditors  may  maintain  an  action  to  annul  it,  and 
the  expenses  of  their  action  will  be  a  proper  charge  against  the  estate.* 
To  set  aside  as  fraudulent  a  conveyance  by  a  debtor  made  before 
insolvency  proceedings  are  commenced,  it  is  not  necessary  in  all 
cases  that  the  conveyance  indicate  moral  turpitude  on  the  part  of  the 
debtor.  A  transfer  of  property  for  the  purpose  of  securing  it  from 
attachment,  the  purpose  being  known  to  the  transferee,  may  be  void 
against  creditors,  though  the  debtor  believes  that  it  is  better  for  his 

8.  Sabin  v.  Columbia  Fuel  Co.,  25  Mfg.  Co.,  86  Tex.  143,  34  S.  W.  16, 

On.  15,  34  Pac.  692,  35  Pae.  854,  42  22  L.RA.  802  and  note. 

A.  S.  R.  756;  Harle-Haas  Drug  Co.  v.  6.  Kimball   v.    Thompson,  4   Cush. 

Rogers  Drug  Co.,  19  Wyo.  35, 113  Pac.  (Maaa.)  441,  50  Am.  Dec.  799.    And 

791,  Ann.  Cas.  1913E  181  and  note,  see   generally,   Fbadddlbnt   Coirvxr- 

4.  Tatmn  v.  Leigh,  136  Qn.  791,  72  ancbs,  vol.  12,  p.  459. 

S.   B.  236,   Ann.   Cas.   1912D   216;  7.  Geilinger  v.  PhiUppi,  133  U.  S. 

Yoightman  v.  Southern  R.  Co.,  123  246,  10  S.  Ct.  266,  33  U.  S.  (L.  ed.) 

Tenn.  452,  131.  S.  W.  982,  Ann.  Cas.  614;  Dulaney  v.  Hoffman,  7  Gill  & 

J912C  21L  J.  (Md.)  170,  28  Am.  Dec  207.    See 

6.  Yoightman  v.  Southern  R.  Co.,  also  Swift  v.  Thompson,  9  Conn.  63, 

123  Tenn.  452,  131  S.  W.  982,  Ann.  21  Am.  Dec.  718. 

Cas.   1912C    211.     See   also   Lyons-  8.  Li  re  Leimaa,  82  Md.  226,  3  Am. 

Thomaa  Hantwan  Co.  v.  Perry  Stove  Rep.  132. 
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creditors  to  transfer  the  property  and  he  intends  that  they  shall  be 
paid  in  the  end.* 

42.  Conveyances  Not  Filed  or  Recorded. — ^As  a  general  rule,  stat- 
utes require  chattel  mortgages  to  be  filed  or  recorded  in  some  public 
office,  and  if  this  is  not  done  they  are  invalid  as  against  the  creditors 
of  the  mortgagor.*"  Under  the  insolvency  laws  of  some  states,  the 
right  to  attack  a  mortgage  on  that  ground  inures  to  the  benefit  of 
the  assignee  or  trustee  in  insolvency,  who  is  deemed  to  represent  the 
creditors  as  well  as  the  "insolvent**  Generally  it  is  held  that  the 
only  creditors  who  are  in  a  position  to  take  advantage  of  the  failvure 
to  register  the  mortgage  are  those  who  have  procured  judgments  on 
their  claims ;  *'  but  this  doctrine  has  no  force  when  the  attack  on  the 
mortgage  is  made  by  a  representative  in  insolvency.  The  creditors 
are  prevented  from  proceeding  against  the  insolvent,  and  the  only 
thing  they  can  do  is  to  present  their  claims  in  the  insolvency  court. 
The  presentation,  allowance  and  approval  of  their  claims,  while  not 
in  strictness  a  judgment,  has  much  the  force  and  effect  of  a  judgment, 
and  is  equivalent  thereto  for  the  purposes  of  the  rule.**  And  the 
situation  is  the  same  in  some  states  as  to  real  estate  mortgages,  the  law 
permitting  the  trustee  or  assignee  in  insolvency  to  attack  the  mort- 
gage if  it  is  not  duly  recorded.**  But  generally  the  law  is  more  liberal 
in  regard  to  the  failure  to  record  a  real  estate  mortgage;  and,  where 
a  bona  fide  purchaser  of  real  estate  from  an  insolvent  has  neglected 
to  record  his  deed  until  after  the  insolvency  proceedings,  it  has  been 
held  that  the  trustee  or  assignee  should  not  be  allowed  to  attack  the 
conveyance  for  the  failure  to  comply  with  the  Recording  Act,  though 
an  individual  creditor  with  no  knowledge  of  the  conveyance  would 
have  that  privilege.*' 

IX.  Discharge  of  Debtor 

43.  In  General. — ^Under  early  insolvency  laws,  the  advantage  to 
the  insolvent  debtor  was  merely  the  escape  from  imprisonment  for 
his  debts.**     But,  subject  to  a  number  of  material  exceptions  or 

9.  Kimball  v.  Thompson,  4  Cush.  13.  Rnggles  v.  Cannedy,  127  Cal. 
(Mass.)  441,  50  Am.  Dec.  799.  290,   53   Pac.   911,   59   Pac.   827,   46 

10.  See  Chattel  Mortgages,  vol.  5,  L.R.A.  371. 

p.  409.  14.  Bank  of  Alexandria  v.  Herbert, 

11.  Buggies  v.  Cannedy,  127  Cal.  8  Cranch  36,  3  U.  S.  (L.  ed.)  479. 
290,  53  Pae.  911,  59  Pac.  827,  46  16.  Smythe  ▼.  Spragne,  149  Mass. 
L.E.A.  371;  Bingham  t.  Jordan,  1  Al-  310,  21  N.  E.  383,  3  L.B.A.  822. 

len  (Mass.)  373,  79  Am.  Dec.  748  and       16.  See  King  v.  Riddle,  7  Cranch 
note.    As  to  the  right  of  a  trustee  in   168,  3  U.  S.  (L;  ed.)  304;  Duncan  v. 
bankruptcy  to  attack  a  chattel  mort-  Brown,  1  McCord  (S.  C.)  375, 10  Am. 
gage  because  it  is  not  filed,  see  Bank-  Dee.  679. 
BUPTOY,  vol.  3,  p.  289. 

12.  See  Chattel  Mortoaois,  vol.  6, 
pp.  414-415. 
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limitations,  the  result  of  proceedings  under  later  state  insolvency  laws 
may  be  the  discharge  of  the  insolvent  from  his  debt&^^  A  state 
insolvency  statute  cannot  have  the  effect  of  dischar^g  contract  obli- 
gations which  were  in  existence  before  the  enactment  of  the  statute.*^ 
And  the  operation  of  such  statutes  is  t^ritorially  limited  ao  that  a 
citizen  of  another  state  is  not  affected  thereby  unless  he  waives  his 
exemption.**  Moreover,  some  claims  are  deemed  of  such  a  nature 
that  they  survive  the  discharge  of  the  insolvent  and  may  be  satisfied 
out  of  property  which  he  subsequently  acquires.*"  The  right  of  a 
debtor  to  a  discharge  from  his  debts  under  an  insolvency  law  depends 
upon  the  construction  of  the  particular  act  under  which  the  discharge 
is  sought.  The  whole  subject  is  statutory.  In  the  absence  of  statute, 
no  man  can  obtain  a  discharge  from  his  debts  except  by  payment  or 
its  equivalent,  or  by  the  voluntary  assent  of  his  creditors  manifested 
in  such  a  way  as  to  constitute  a  binding  contract.  A  discharge  in 
insolvency,  therefore,  is  a  matter  of  legislative  grace  or  favor  to  l^e 
unfortunate  debtor,  to  be  obtained  only  by  a  strict  compliance  with 
the  conditions  prescribed  by  the  statute.*  If  the  record  of  an  insol- 
vent's discharge  shows  that  the  court  had  jurisdiction  to  grant  it, 
it  is  conclusive  as  against  a  collateral  attack  by  a  creditor.*  Espe- 
cially is  this  true  when  the  statute  expressly  asserts  that  it  shall  have 
such  effect.*  If  a  state  court  has  jurisdiction  over  an  insolvency  pro- 
ceeding, error,  if  any,  is  to  be  remedied  by  appeal  to  the  state  supreme 
court  and  not  by  a  proceeding  in  the  federal  court*  No  doubt,  a  cred- 
itor can  make  a  direct  attack  on  an  insolvency  discharge  on  the  ground 
that  the  debtor  procured  it  by  fraud ;  but  this  right  is  not  one  which  a 
creditor  can  .transfer  to  another  person.  In  other  words,  one  cannot 
purchase  claims  which  purport  to  have  been  discharged  in  insolvency 
proceedings  and  then  attack  the  discharge  for  fraud.*  Insolvency 
proceedings  do  not  necessarily  result  in  a  discharge  of  the  debtor. 
The  court  may  administer  the  property  of  the  debtor,  and  then  deny 
him  a  discharge  if  he  has  committed  some  offense  contrary  to  the 
insolvency  laws,  or  has  made  a  fraudulent  disposition  or  withholding 
of  his  property,*  or  has  done  or  omitted  something,  such  as  failing 
to  keep  proper  books  of  account,'  which  authorizes  a  denial  of  a  dis- 

17.  Depny  v.  Swart,  3  Wend.  (N.  4.  Adams  v.  Preston,  22  How.  473, 
T.)  135,  20  Am.  Dec  673.  16  U.  S.  (L.  ed.)  273. 

18.  See  supra,  par.  5.  5.  Sanborn  v.  Doe,  92  Cal.  152,  28 

19.  See  snpra,  par.  9  et  seq.  Pac.  105,  27  A.  S.  B.  101. 

20.  See  infira,  par.   46.  6.  State  insolvency   laws  generally 

1.  Note:  28  Ain.  Dec.  212.  provide  that  a   discbarge  therennder 

2.  GaUnp  v.  Smith,  59  Conn.  354,  shall  be  barred  by  a  fraudulent  assign- 
22  Atl.  334,  12  L.R.A.  353;  Sheets  v.  ment  or  nndae  preference  within  a 
Hawk,  14  Searg.  &  R.  (Pa.)  173,  16  specified  period.  28  Am.  Dec.  218 
Am.  Dec.  486.  note. 

.  8.  Cunningham  v.  Bucklin,  8  Cow.  7.  Ex  parte  Conant,  77  Me.  275,  52 
(N.  T.)  178,  18  Am.  Dec.  432.  Am.  Rep.  759. 
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charge.  If  the  court  refuses  to  grant  the  discharge  of  a  debtor,  the 
refusal  constitutes  a  judicial  deteimination  as  to  the  debts  then  in 
existence,  and  the  debtor  will  not  be  allowed  to  receive  a  discharge  in 
a  subsequent  proceeding  as  to  such  debts.  But  the  exemption  of  the 
creditor  in  such  cases  is  one  which  may  be  waived ;  and,  if  he  presents 
a  claim  for  his  debt  in  the  subsequent  proceeding  and  receives  a 
dividend,  the  debt  may  be  discharged.* 

44.  Consent  of  Creditors  to  Discharge. — ^Under  some  of  the  earlier 
insolvency  statutes,  the  debtor  could  be  discharged  only  by  procuring 
the  consent  of  a  certain  percentage  of  his  creditors.*  If  a  creditor 
refuses  to  give  his  consent  to  the  discharge,  any  agreement  between 
such  creditor  and  the  bankrupt  or  another  creditor  whereby  the  object- 
ing creditor  for  a  consideration  gives  his  consent  is  against  pubUe 
policy  and  void.*"  And,  though  the  consent  of  the  creditors  is  not 
essential  to  the  procurement  of  the  discharge,  if  the  creditor  has  an 
opportimity  to  contest  the  granting  of  the  discharge,  an  agreement 
to  pay  a  creditor  a  certain  sum  if  he  will  not  oppose  or  will  withdraw 
objections  to  a  discharge  is  void.**  In  such  a  case,  if  the  creditor 
has  no  grounds  to  oppose  the  discharge,  the  agreement  is  without 
consideration ;  and,  if  he  has  grounds,  the  law  intends  that  the  debtor 
shall  not  be  discharged  and  an  agreement  to  waive  such  objections 
is  illegal  as  in  contravention  of  the  insolvency  laws.** 

45.  Judgments  Obtained  after  or  pending  Proceedings. — ^Though 
insolvency  proceedings  may  have  the  effect  of  discharging  a  debt,  the 
exemption  from  liability  is  a  personal  privilege  of  the  debtor.  He 
may  plead  the  defense  or  he  may  waive  it ;  and,  if  an  action  is  brought 
on  the  debt  after  the  procurement  of  a  discharge,  and  he  makes 
default  or  does  not  plead  his  discharge,  he  will  be  deemed  to  have 
waived  it,  so  that  a  judgment  against  him  on  the  debt  rendered  by  a 
court  of  competent  jurisdiction  will  not  be  afterwards  disturbed." 
Thus,  where  a  decree  of  foreclosure  is  rendered  against  a  party  subse- 
quent to  his  discharge  in  insolvency,  but  before  such  discharge  is 
entered,  and  he  fails  to  apply  to  the  court  to  limit  the  plaintiff's 
recovery  in  the  foreclosure  suit  to  the  proceeds  of  the  sale  thereunder, 
the  discharge  will  not  prevent  a  recovery  for  any  deficiency  that  may 
remain  after  a  sale  of  the  mortgaged  premises.**    Even  if  the  dis- 

8.  Note:  13  L.R.A.(N.S.)  629.  Dec.  85;  Blasdel  v.  Fowle,  120  Mass. 

9.  Tebbets    v.    Pickering,    5    Cnsh.   447,  21  Am.  Rep.  533. 

(Mass.)  83,  51  Am.  Dec.  48.  12.  Dexter     v.     Snow,     12     Cnsh. 

10.  Yeomans  v.  Chatterton,  9  Johns.    (Mass.)  594,  59  Am.  Dec.  206. 

iV.  T.)  295,  6  Am.  Dec.  277.  13.  Anderson  v.  Goff,  72  CaL   65, 

11.  Dexter  v.  Snow,  12  Cnsh.  13  Pac.  73,  1  A.  S.  R.  34;  Waggle  v. 
(Mass.)  594,  59  Am.  Dec.  206;  Wi^  Worthy,  74  Cal.  266,  15  Pao.  831,  5 
V.  Bnsh,  1^  Johns.  (N.  T.)  306,  7  Am.  A.  S.  R.  440. 

,Dec.  324.     See  also  Rice  v.  Maxwell,       14.  Leisure  t.   Kneeland,  2  Wash. 
13  Smedes  &  M.  (Miss.)  289,  53  Am.  537,  27  Pac.  176,  26  A.  S.  R.  888. 
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charge  is  pleaded  and  asserted  by  the  debtor,  a  judgment  rendered 
against  the  debtor  is  conclusive  as  against  collateral  attack;  the  only 
remedy  of  the  debtor  for  an  erroneous  decision  in  such  a  case  is  a 
direct  attack,  as  by  appeal.**  Similarly,  during  the  pendency  of 
insolvency  proceedings,  the  court  usually  has  the  power  to  stay  actions 
against  the  insolvent ; "  but,  if  an  action  is  not  stayed  and  it  pro- 
ceeds to  judgment,  in  some  states  it  will  be  regarded  as  conclusive  as 
against  collateral  attack.*'  But  sometimes  when  an  attack  is  made 
directly  against  the  judgment  or  it  is  sought  to  enforce  it,  it  is  held 
that  a  judgment  taken  pending  the  proceedings  on  a  debt  accniing 
prior  thereto  is  discharged  by  the  proceedings.  The  view  is  taken  by 
such  courts  that  the  debt  is  not  merged  in  the  judgment  but  that  the 
judgment  is  merely  security  for  the  debt,  and,  when  the  debt  is  dis- 
charged, the  judgment  is  likewise  discharged.** 

46.  Claims  Subject  to  Discharge. — ^Though  an  insolvent  debtor 
succeeds  in  procuring  a  discharge  from  his  debts,  he  is  not  thereby 
necessarily  released  from  every  claim  against  him.  Thus  a  debt 
arising  out  of  the  defalcation  of  a  person  while  acting  in  a  fiduciary 
capacity  is  not  subject  to  discharge  under  the  insolvency  laws  of  som^ 
states.**  A  decree  for  alimony  is  not  a  judgment  for  the  enforce- 
ment of  any  contract,  express  or  implied,  but  is  for  the  enforcement 
of  a  duty  in  the  performance  of  which  the  public  as  well  as  the  parties 
is  interested.**'  Hence,  it  is  generally  held  that  a  judgment  for 
alimony  is  not  discharged  in  insolvency  proceedings  unless  the  stat- 
utes indicate  an  intention  to  discharge  such  an  obligation.*  A  judg- 
ment based  on  a  cause  of  action  for  fraud  will  not  generally  be  dis- 
charged by  the  insolvency  proceedings;  and  this  is  true  though  the 
fraudulent  acts  were  committed  in  a  foreign  state  or  country.*  Claims 
not  in  existence  or  not  mature  at  the  time  of  the  discharge  are  gen- 
erally unaffected  thereby.*  And  claims  which  are  contingent  at  the 
lime  of  the  discharge  are  not  barred  thereby,  and  subsequently  an 

15.  Waggle  -v.  Worthy,  74  Cal.  266,       20.  See  Alimont,  vol.  1,  p.  872. 

15  Pac.  831,  5  A.  S.  R.  440.  1.  Noyes  v.  Hubbard,  64  Vt.  302, 

16.  See  supra,  par.  29,  as  to  a  stay  23  Atl.  727,  33  A.  S.  R.  928, 15  L.R.A. 
of  proceedings.  394.     See  also  Audubou  v.  Shufeldt, 

17.  Deal  v.  Harris,  8  Md.  40,  63  181  U.  S.  575,  21  S.  Ct.  735,  45  U.  S. 
Am.  Dec.  686;  Wells  v.  Atkins,  68  Vt.  (L.  ed.)  1009,  holding  that  a  claim 
191,  34  Atl.  694,  54  A.  S.  E.  880.  See  for  alimony  is  not  discharged  by  pro- 
note  53  Am.  Dec.  296.  And  see  also  ceedings  under  the  United  States  Bank- 
Woodbury  v.  Perkins,  5  Gush.  (Mass.)  ruptcy  Act. 

86,  51  Am.  Dee.  51  and  note;  Brad-  2.  Montesquieu  v.  Heil,  4  La.  51,  23 

ford  T.  Rice,  102  Mass.  472,  3  Am.  Am.  Dec.  471. 

Rep.  483.  S.  Waggle  v.  Worthy,  74  Cal.  266, 

18.  In  re  Emery,  89  Me.  544,  36  15  Atl.  831,  5  A.  S.  E.  440;  Pease  v. 
AtL  992,  56  A  S.  R.  440  and  note.  Folger,  14  Mass.  264,  7  Am.  Dec.  213. 

■    Note:  53  Am.  Dec.  298.  Note:  33  A.  S.  R.  929. 

.  J 19.  Note:  77  Am.  Dec.  384. 

675 


Digitized  by 


Google 


§  47  INSOLVENCY  14  B.  C.  L. 

action  may  be  maintained  against  the  debtor  for  the  collection 
thereof.*  And,  if  a  demand  is  essential  for  the  consummation  of  a 
cause  of  action  and  such  demand  is  not  made  until  after  an  insolvent's 
discharge,  the  cause  may  survive  the  proceedings.'  Rent  accruing 
after  the  commencement  of  the  insolvency  proceedings,  though  on 
a  lease  entered  into  prior  thereto,  is  not  discharged  by  the  proceed- 
ings.* Under  the  doctrine  that  the  sovereign  is  not  bound  by  a 
statute  unless  expressly  named  therein,  it  is  held  that  debts  due  the 
United  States  and  the  several  states  are  not  discharged  unless  they 
are  specifically  mentioned.'  Though  there  are  several  classes  of  debts 
which  are  not  discharged  by  the  proceedings,  the  tendency  of  the  more 
modem  statutes  has  been  to  liberalize  the  scope  of  the  proceedings  for 
the  benefit  of  the  debtor."  Under  some  early  statutes,  only  those 
debts  were  discharged  Which  were  mentioned  in  the  debtor's  schedules,* 
but  the  omission  from  the  schedules,  if  the  creditor  has  actual  knowl- 
edge of  the  proceedings,  does  not  now  generally  exempt  the  debt  from 
discharge. 

47.  Revival  of  Debt — It  is  dear  that  after  a  debt  has  been  dis- 
charged in  insolvency  proceedings  a  definite  unconditional  promise 
by  the  debtor  to  pay  the  obligation  is  binding,  and  the  courts  will 
compel  the  debtor  to  pay  the  amount  of  the  obligation.*'  Two  dif- 
ferent theories  are  advanced  in  support  of  tliis  liability.  One  is  that 
the  subsequent  promise  revives  the  original  obligation  in  much  the 
same  way  as  such  a  promise  enables  a  creditor  to  avoid  the  defense 
of  a  statute  of  limitations.*^  But  a  prior  moral  obUgation  is  gen- 
erally considered  a  sufficient  consideration  to  support  a  promise,** 
and  an  agreement  to  pay  a  debt  discharged  by  insolveni^  proceedings, 

4.  See  supra,  par.  28.  Duncan  t.  Brown,  1  McGord  L.  (S. 

5.  Pease  v.  Folger,  14  Mass.  264,  7   C.)  375,  10  Am.  Dec  679. 

Am.  Dec.  213.  9.  Russell  v.  Rogers,  9  Mart.  0.  S. 

6.  Rodick  V.  Banker,  84  Me.  441,  24  (La.)  588, 13  Am.  Dec.  326.  And  see 
Atl.  897,  30  A.  S.  R.  364.  Haydel  v.  Girod,  10  Pet.  283,  9  U.  S. 

7.  People  V.  Herkimer,  4  Cow.  (N.  (L.  ed.)  426,  holding  that  a  respite 
Y.)  345,  15  Am.  Dec.  379.  See  also  received  by  a  debtor  under  the  Louisi- 
United  States  v.  Wilson,  8  Wheat.  253,  ana  law  aJSords  no  defense  as  against 
5  U.  S.  (L.  ed.)  610,  holding  that  an  a  creditor  who  received  no  notice  of 
insolvent  debtor  who  has  received  a  the  proceeding. 

certificate  of  discharge  from  arrest  and       10.  Knight  v.  House,  29  Md.  194, 
imprisonment  under  a  state  insolvent   96  Am.  Dec.  615;  Earnest  v.  Parke,  4 
law  is  not  entitled  to  be  discharged   Rawle    (Pa.)    452,  27  Am.  Dec.  280 
from    execution    at    the    suit    of    the   and  note. 
United  States.  11.  Knight  v.  House,  29  Md.  194, 

8.  An  early  insolvency  statute  of  96  Am.  Dee.  515.  As  to  the  effect  of 
South  Carolina  was  held  to  operate  a  subsequent  promise  on  the  statnte 
as  a  disdiai^e  only  as  to  those  debts  of  limitations,  see  LmrrATiOKs  or 
on  which  suit  was  pending  and  on  the  AortONS. 

debts   of  those   creditors   who   might       12.  See  Contraops,  toL  6,  p.  669. 
think  proper  to   receive  a   dividend. 
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without  any  other  consideration  between  the  parties,  may  be  en- 
forced." Out  of  this  principle  arises  the  other  theory  to  the  effect 
that,  whether  or  not  the  original  obligation  is  revived,  the  promise 
creates  a  new  contract  which  will  be  enforced.**  For  the  purposes  of 
drawing  a  correct  pleading,  it  may  be  important  to  determine  the 
correct  ground  of  liability.  If  it  is  thought  that  the  old  obligation 
is  revived,  the  creditor  should  plead  the  old  contract  and  then  set  up 
in  reply  the  new  promise  in  avoidance  of  the  discharge  pleaded  by 
the  debtor.*'  If  it  is  thought  that  the  discharge  has  extinguished  the 
old  obligation  and  that  the  subsequent  promise  has  created  a  new 
one,  the  proper  pleading  is  to  allege  the  new  contract,  setting  up  the 
old  one  merely  as  forming  a  consideration  for  the  new  promise.** 
Under  some  liberal  systems  of  pleading,  the  creditor  may  draw  his 
complaint  on  either  theory  of  liability.*'  To  enable  the  creditor  to 
recover  the  debt  after  the  discharge,  the  new  promise  must  be  a  clear, 
distinct  and  unequivocal  promise  to  pay  the  debt.*^  A  mere  expres- 
sion of  an  intention  to  pay  without  a  distinct  promise  is  not  suffi- 
cient.*' Payment  of  interest  on  the  debt,  or  even  a  part  payment  of 
the  principal,  does  not  justify  the  jury  in  finding  that  there  has  been 
a  new  promise  to  pay  the  debt.*"  A  new  promise  made  after  the  com- 
mencement of  the  insolvency  proceedings  and  before  the  discharge 
is  granted  is  held  to  have  the  same  force  as  a  promise  made  after  the 
discharge  is  granted.* 

48.  Resort  of  Creditor  to  Other  Remedies. — The  fact  that  a  debtor 
is  discharged  by  insolvency  proceedings  from  liabiUty  on  an  obliga- 
tion does  not  affect  the  right  of  the  creditor  to  resort  to  any  other 
means  for  the  collection  of  his  debt.  If  there  is  more  than  one  person 
bound  to  pay  the  debt,  upon  the  insolvency  of  one,  the  creditor  may 

18.  Wilson  V.  Russell,  13  Md.  496,  532,  37  Am.  Dec.  366. 

71  Am.  Dec.  645;  Lerow  v.  Wilmarth,  17.  Wolffe  v.  Eberlein,  74  Ala.  99, 

7  Allen  (Mass.)  463,  83  Am.  Dec.  701  49  Am.  Rep.  809;  Depuy  v.  Swart,  3 

and  note;  Erwin  v.  Saimders,  1  Cow.  Wend.  (N.  Y.)  135,  20  Am.  Dec.  673; 

(N.  Y.)  249,  13  Am.  Dec.  520;  Depuy  Shippey  v.  Henderson,  14  Johns.  (N. 

V.  Swart,  3  Wend.   (N.  Y.)   135,  20  Y.)   178,  7  Am.  Dec.  458. 

Am.  Dec.  673;   Earnest  v.  Parke,  4  18.  Merriam    v.    Bayley,    1    Cnsb. 

Rawie   (Pa.)    452,  27  Am.  Dec.  280  (Mass.)  77,  48  Am.  Dec.  591  and  note. 

and  note.     See  also  In  re  Field,  2  See  also  Shockey  v.  Mills,  71  Ind.  288, 

Rawle   (Pa.)   351,  21  Am.  Dec.  454.  36  Am.  Rep.  196  and  note. 

14.  Depuy  v.  Swart,  3  Wend.   (N.  Notes:  27  Am.  Dec.  289;  Ann.  Cas. 
Y.)  136,  20  Am.  Dec.  673;  Earnest  v  1913C  742. 

Parke,  4  Rawle  (Pa.)  462,  27  Am.  Dec.  19.  Note:  48  Am.  Dec.  692.     And 

280.  see  Ann.  Cas.  1913C  743  note. 

15.  Shippey  v.  Henderson,  14  Johns.  20.  Merriam    v.    Bayley,    1    Cush. 
(N.  Y.)  178,  7  Am.  Dec.  468.  (Mass.)  77,  48  Am.  Dec.  591  and  note. 

Note:  27  Am.  Dec  289.  Note:  27  Am.  Dec.  289. 

16.  Note:  27  Am.  Dec.  289.     Apd       1.  Lerow    v.     Wilmarth,    7     Allen 
see  Stafford  t.  Bacon,  1  Hill  (N.  Y.)     (Mass.)   463,  83  Am.  Dec.  701. 
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proceed  against  the  others.'  Thus,  the  discharge  of  a  partnership  or 
of  one  or  more  of  its  members  docs  not  affect  the  right  of  the  creditor 
to  proceed  against  those  members  who  were  not  involved  in  the  in- 
solvency proceedings.*  So,  too,  in  case  of  a  loss  under  a  contract  of 
reinsurance,  an  insured  may  proceed  against  either  company;  and, 
in  case  of  the  insolvency  of  one,  he  may  prove  his  claim  in  the 
insolvency  proceedings  and  then  maintain  an  action  against  the 
other  for  the  amount  unpaid.*  And,  since  the  enactment  of  Married 
Women's  Acts,  the  discharge  of  the  husband  does  not  affect  the 
liability  of  the  wife  on  an  obligation  signed  by  both.'  Likewise,  a 
surety  of  the  debt  is  not  released  from  his  obligation  because  the 
principal  is  insolvent.*  A  surety  of  a  note  is  liable,  though  a 
mortgage  securing  the  note  is  declared  void  because  it  is  an  illegal 
preference.'  Though  particular  statutes  may  require  a  different 
construction,  as  a  general  rule,  the  discharge  of  a  corporation  in 
bankruptcy  or  insolvency  proceedings  does  not  affect  the  statutory 
liability  of  its  stockholders  for  a  debt  owed  by  the  corporation.* 

2.  Alters  V.  Forbes,  59  Md.  374,  43  6.  Whereatt  v.  Ellis,  103  Wis.  348, 
Am.  Rep.  557.  79  N.  W.  416,  74  A.  S.  R.  865.    And 

3.  Russell  V.  Rogers,  9  Mart.  0.  S.   see  PEiNcn>AL  and  Sueety. 

(La.)   388,  13  Am.  Dee.  326.  7.  Frederick    Town    Sav.    Inst    v. 

4.  Barnes  v.  Heela  Fire  Ins.  Co.,  56  Mitchell,  81  Md.  487,  32  AtL  189,  340, 
Minn.  38,  57  N.  W.  314,  45  A.  S.  R.  33  L.R.A.  628.  As  to  preferwitial 
438  and  note.  transfers,  see  supra,  par.  37-40. 

6.  Alters  V.  Forbes,  59  Md.  374,  43       8.  Note:  38  L.R.A.(N.S.)  648. 
Am.  Rep.  557. 
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I.  Introductory 

1.  Scope  of  Article. — The  inspection  dealt  with  in  this  article  is 
confined  to  a  discussion  of  inspection  laws  and  does  not  extend  to 
the  inspection  of  premises  and  appliances  as  a  part  of  the  exerdae 
of  due  care  within  the  law  of  negligence,*  or  to  such  mattes  as  the 
production  of  documents  for  inspection,  or  to  the  subject  of  view 
by  court  or  jury.*  With  an  exception  noted  in  the  case  of  animals 
and  buildings,*  the  portions  of  this  article  dealing  with  physical 
examination  are  confined  to  the  matter  of  medical  and  surgical  exam- 
ination of  a  person  by  order  of  court.  Testimony  of  medical  experts 
is  included  in  the  subject  of  another  article.* 

2.  Definitions. — ^Inspection  is  defined  by  a  legal  lexicographer  as 
the  examination  of  certain  articles  by  law  subject  to  such  examina- 
tion so  that  they  may  be  declared  fit  for  commerce.'  Inspection  has 
been  judicially  defined  as  "something  which  can  be  accomplished  by 
looking  at  or  by  weighing  or  measuring  the  thing  to  be  inspected  or 

1.  See  Cabriers,  vol.  4,  p.  1195  et      3.  See  infra,  par.  31. 

seq.;  Highways,  vol.  13,  p.  348;  Mas-  4.  See  Exfebt  and  Opnnoir  "En- 

TER  AND  Skbvamt,  and  other  specific  dence,  vol.  11,  p.  560. 

titles.  6.  Brown  v.  Maryland,  12  Wheat. 

2.  See  DisoovxBT,  voL  9,  p.  163;  419,  6  U.  S.  (L.  ed.)  678. 
Tbial. 
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applying  to  it  some  crucial  test.  When  testimony  or  evidence  is  to 
be  taken  and  examined  it  is  not  inspection  id  any  sense  whatever."  • 
In  a  particular  statutory  provision  the  term  "physical  examination," 
as  applied  to  the  person  of  a  litigant  was  held  to  imply  not  only 
observation  of  external  marks  or  indications  of  personal  injury  or 
disease,  but  an  inquiry  by  means  of  questions  and  answers  as  to  the 
oause,  nature,  character,  and  extent  of  the  disability.' 

3.  Collateral  Effects  of  Inspection  Laws. — ^Recovery  cannot  be  had 
for  the  purchase  price  of  an  article  sold  in  violation  of  a  statute 
making  it  a  misdemeanor  to  sell  the  article  unless  it  has  been  in- 
spected.* Where  a  statute  requiring  carriers  transporting  cattle  into 
the  state  to  have  them  oflBcially  inspected  provided  that  any  person 
injured  should  be  entitled  to  recover  damages  resulting  from  a  viola- 
tion of  the  statute,  this  gave  a  right  of  action  to  one  whose  injury 
was  removed  from  the  unlawful  act  by  an  intermediate  cause,  if 
the  defendant  might  reasonably  have  anticipated  that  injury  might 
thus  result*  Where  the  duties  of  an  inspector  are  prescribed  by 
statute,  and  by  rules  and  regulations  adopted  by  virtue  of  the  statute, 
liability  of  the  sureties  on  his  official  bond  for  injuries  alleged  to  be 
due  to  an  improper  performance  of  his  duties  is  to  be  ascertained  from 
the  terms  of  the  statute  and  regulations  without  inquiry  as  to  any 
common  law  liability  of  the  inspector."  The  duties  of  inspectors 
are  usually  regarded  as  ministerial,  for  failure  to  perform  which 
they  are  liable  to  all  whom  they  injure.**  It  was  held,  however,  that 
the  power  of  a  fish  inspector  to  determine  the  quality  and  healthful- 
ness  of  fish  offered  for  sale  in  the  markets  of  a  city,  and  if  found 
unwholesome  or  unfit  to  be  eaten,  to  condemn  and  destroy  it,  was 
judicial  in  its  nature,  and  that  he  was  not  liable  to  anyone  in  an 
action  for  damages,  however  erroneously,  ignorantly,  negligently,  or 
carelessly  he  acted,  provided  his  acts  were  within  his  jurisdiction.** 
Doubtless  an  inspector  who,  in  the  performance  of  his  official  duty, 
goes  upon  premises  which  are  the  subject  of  inspection,  is  not  a  mere 
licensee,  but  is  entitled  to  the  rights  of  an  invitee  in  determining 
liability  to  him  for  injury  suffered  through  the  unsafe  condition  of 
the  premises.*'    The  certificate  of  a  public  inspector  as  to  the  quality, 

«.  New  York  v.  Compagnie  Gener-  L.R.A.(N.S.)  278. 
ale  Transatlantique,  107  U.  S.  59,  2       10.  Hatcher  v.  Dunn,  102  la.  411, 
S.  Ct.  87,  27  U.  S.  (L.ed.)  383.  71  N.  W,  343,  36  LJl.A.  689. 

7.  Lyon  v.  Manhattan  R.  Co.,  142      11.  Note:  95  A.  S.  R.  132. 

N.  Y.  298,  37  N.  E.  113,  26  LJI.A.  12.  Path  v.  Koeppel,  72  Wis.  289, 
402.  39  N.  W.  539,  7  A.  S.  R.  867.    As 

8.  Woods  V.  Armstrong,  54  Ala.  150,  to  the  matter  of  liability  for  jadidal 
25  Am.  Rep.  671  and  note;  McCoanell  act  grenerally,  see  Judges. 

V.  Kitchens,  20  S.  C.  430,  47  Am.  Rep.  13.  See  Daahields  v.  Moses,  35  App. 

845.  Cas.    (D.   C.)    583,  31  L.BA..(N.S.). 

9.  Evans  t.  Chicago,  ete.,  R.  Co.,  380  and  note. 
109  Minn.   64,  122  N.   W.   876,  26 
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etc.,  of  an  article  he  is  authorized  to  inspect  is  not  presumptive  evi- 
dence that  the  person  in  possession  of  the  article  and  to  whom  he 
gives  the  certificate  is  the  owner  thereof.** 

n.  Inspection  Laws 

Validity  with  Respect  to  Federal  ConttituMon  and  StaJtntte* 

4.  Power  to  Enact  Inspection  Laws. — Inspection  laws  are  enacted 
in  the  exercise  of  a  police  power  existing  in  the  states  when  the 
federal  constitution  was  adopted  and  not  surrendered  to  the  general 
government  in  that  instrument.^'  The  clause  "except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws"  (article  1,  §  10, 
par.  2)  in  the  provision  of  the  federal  constitution  forbidding  states, 
without  the  consent  of  Congress,  to  lay  imposts  or  duties  on  exports 
or  imports,  and  declaring  that  "all  such  laws  shall  be  subject  to  the 
revision  and  control  of  the  Congress,"  clearly  recognizes  the  power 
to  inspection  laws  as  an  existing  right.**  Power  to  regulate  the  com- 
pletely internal  commerce  of  a  state  resides  with  the  state  itself.*' 

5.  Characteristic  Elements  of  Inspection  Laws. — Recognized  ele* 
ments  of  inspection  laws  have  always  been:  quality  of  the  article, 
form,  capacity,  dimensions  and  weight  of  package,  mode  of  putting 
up,  and  marking  and  branding  of  various  kinds;  all  these  matters 
being  supervised  by  a  public  officer  having  authority  to  pass  or  not  to 
pass  the  article  as  lawful  merchandise,  according  as  it  does  or  does 
not  answer  the  prescribed  requirements.  It  is  not  necessary  that  all 
of  these  elements  should  coexist  in  order  to  make  a  valid  inspection 
law.  Quality  alone  may  be  a  subject  of  inspection  without  other 
requirements,  or  the  inspection  may  extend  to  all  of  the  foregoing 
matters.  Where  all  are  prescribed  and  then  inspection  as  to  quality 
is  dropped  out,  leaving  the  rest  in  force,  it  is  not  a  necessary  legal 
conclusion  that  the  law  has  ceased  to  be  an  inspection  law.  Fixing 
the  identity  suid  weight  of  tobacco  alleged  to  have  been  grown  in  the 
state,  and  thus  preserving  the  reputation  of  the  article  in  markets 
outside  of  the  state,  is  a  legitimate  part  of  inspection  laws,  and  pro- 

14.  Williama  v.  Merle,  U  Wend.  (N.  Miln,  U  Pet.  102,  9  U.  S.  (L.  ed.) 
T.)  80,  26  Am.  Dec.  604.  648. 

15.  New  York  v.  Miln,  11  Pet.  102,  The  terms  "imports"  and  "exports" 
9  U.  S.  (L.  ed.)  648;  Armour  v.  An-  in  this  section  of  the  constitntion  apply 
gnsta,  134  6a.  178,  67  S.  E.  417,  27  «ily  to  articles  imported  from  foreign 
LR.A.(N.S.)   676.  countries  or  exported  to  them.    Pitts- 

16.  Oibbons  v.  Ogden,  9  Whett.  1,  buig,  ete..  Coal  Co.  v.  Louisiana,  156 
6  U.  S.  (L.  ed.)  23;  Armour  v.  Angus-  U.  S.  590,  15  S.  Ct.  459,  39  U.  8.  (L. 
ta,  134  Gb.  178, 67  S.  E.  417, 27  LJIJI.  ed.)  544;  New  Mexico  v.  Denver,  etc, 
(N.S.)  676.  R.  Co.,  203  U.  S.  38,  27  S.  Ct.  1,  51 

17.  Oibbons  v.  Ogden,  9  Wheat.  1,  IT.  S.  (L.  ed.)  7a 
6  U.  S.   (L.  ed.)   23;  New  Yoik  v. 
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visions  naturally  conducing  to  that  end  are  as  proper  as  provisions 
for  inspecting  quality.  And  a  state  has  the  constitutional  right  to 
require  that  the  dimensions  and  gross  weight  of  a  hogshead  of  tobacco 
grown  upon  its  soil  shall  be  ascertained  by  its  officers  before  the  tobacco 
may  be  exported  from  the  state.*'  In  a  case  where  it  is  lawful  to 
require  an  article  to  be  subjected  to  a  prescribed  examination  by  a 
public  oflficer  before  it  can  be  accounted  a  lawful  subject  of  com- 
merce, it  is  not  foreign  to  the  character  of  an  inspection  law  to  require 
that  the  article  shall  be  brought  to  the  officer  instead  of  sending  the 
officer  to  the  article.  It  is  a  matter  as  to  which  the  state  has  a  reason- 
able discretion.** 

6.  Inspection  Laws  and  Regulations  of  Commerce. — ^What  is  termed 
the  police  power,  under  which  inspection  laws  are  enacted,  can 
hardly  be  defined  with  sharp  precision.  It  is  generally  said  to  extend 
to  making  regulations  promotive  of  domestic  order,  morals,  health, 
and  safety. ■•  State  statutes  passed  under  their  admitted  police 
powers,*  and  having  a  real  relation  to  the  domestic  peace,  order,  health 
and  safety  of  the  people,  but  which  by  their  necessary  operation, 
affect  to  a  limited  extent  the  conduct  of  commerce  among  the  states, 
are  yet  not  invalid  by  force  alone  of  the  grant  of  power  to  Congress 
to  regulate  such  commerce  and,  if  not  obnoxious  to  some  other  con- 
stitutional provision  or  destructive  of  some  right  secured  by  the 
fundamental  law,  are  valid  until  superseded  or  displaced  by  some  act 
of  Congress  passed  in  execution  of  the  power  granted  to  it  by  the 
constitution.'  The  constitutional  validity  of  state  inspection  laws 
within  the  sphere  of  the  state's  acknowledged  authority*  is  as  clear 
as  the  power  of  Congress  to  establish  regulations  of  commerce.* 
States  may,  by  police  regulations,  protect  their  people  against  the 
introduction  within  their  respective  limits  of  unsound  or  infected 
merchandise.*  State  inspection  laws  properly  enacted  for  self-pro- 
tection do  not  come  into  collision  with  the  commercial  power  vested 
in  Congress  either  as  to  foreign  commerce  or  as  to  interstate  com- 
merce.'   A  state  statute  prohibiting  the  bringing  into  the  state  of 

18.  Tinner  v.  Maryland,  107  U.  S.  299,  16  8.  Ct.  1086,  41  U.  S.  (L.  ed.) 
38,  2  S.  Ct.  44,  27  XJ.  S.  (L.  ed.)  370.  166. 

19.  Turner  ▼.  Maryland,  107  IT.  S.  3.  See  supra,  par.  4,  infn,  par.  10. 
38,  2  S.  Ct  44,  27  U.  S.  (L.  ed.)  370.  4.  Foster  v.  New  Orleans,  94  U.  S. 

20.  Hannibal,  etc.,  E.  Co.  v.  Hnsen,  246,  24  U.  S.  (L.  ed.)  122. 

95  U.  S.  465,  24  II.  S.  (L.  ed.)  527;       6.  Brown  v.  Maryland,  12  Wheat. 

Patterson  v.  Kentucky,  97  U.  S.  501,  419,  6  U.  S.  (L.  ed.)  678;  New  York 

24  U.  S.  (L.  ed.)  1115;  Missouri,  etc.,  v.  Miln,  11  Pet.  102,  9  U.  S.  (L.  ed.) 

R,  Co.  V.  Haber,  169  U.  8.  613,  18  S.  648;   License  Cases,  5  How.  504,  12 

Ct  488,  42  U.  S.  (L.  ed.)  878.  U.  S.  (L.  ed.)  256;  Patterson  v.  Ken- 

1.  As  to  inspection  laws  as  involv-  tucky,  97  XI.  S.  501,  24  U.  S.  (L.  ed.) 

ing  an  exercise  of  Ae  police  power,  1115;  Leisy  v.  Hardin,  135  U.  S.  100, 

see  supra,  par.  4.  10  S.  Ct.  681,  34  U.  S.  (L.  ed.)  128. 

8.  Henninrton  v.  Oeoicia,  163  U.  S.       6.  Patapseo    Ouano    Co.    ▼.    Nokh 
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certain  animals  unless  they  have  heen  examined  and  certified  by  the 
state  veterinarian  of  the  state  from  which  they  are  brought  but  pro- 
viding that  in  default  of  such  inspection  they  shall  be  inspected  by 
the  domestic  livestock  sanitary  board  after  arrival,  in  order  to  estab- 
lish their  freedom  from  contagious  diseases  named,  is  not  an  uncon- 
stitutional burden  upon  interstate  commerce.'  A  state  statute  requir- 
ing the  inspection  of  all  illuminating  oils,  wherever  manufactured, 
before  being  used,  sold,  or  offered  for  sale,  and  the  branding  as  unsafe 
for  illuminating  purposes  all  such  oils  as  ignite  or  permanently  burn 
at  less  than  a  prescribed  temperature,  is  a  mere  police  regulation  for 
the  government  of  all  engaged  in  the  internal  commerce  of  the  state, 
and  is  not  in  conflict  with  any  provision  of  the  federal  constitution. 
And  oUs  prepared  for  sale  in  accordance  with  a  discovery  for  which 
letters  patent  have  been  granted  are  not  exempt  from  the  operation 
of  the  statute.*  It  is  competent  for  a  state  to  provide  for  the  inspection 
of  commercial  fertilizers  and  fertilizing  materials  in  order  to  prevent 
the  public  from  being  imposed  on  by  adulterated  compounds,  even 
though  the  latter  be  a  subject  of  interstate  or  foreign  commerce.* 
In  the  exercise  of  the  police  power,  and  to  prevent  fraud  and  imposi- 
tion on  the  people,  a  state  may  provide  for  the  inspection  and  analysis 
of  feeding  stuffs  for  domestic  animals  offered  for  sale  in  the  state.*" 
A  provision  made  in  a  state  inspection  law  tending  to  determine  the 
purity  of  malt  liquors  offered  for  sale  and  consumption  within  the 
state  is  a  legitimate  exercise  of  police  power.**  A  statute  providing  a 
regulation  for  the  measuring  of  coal  and  coke  boats  on  the  Mississippi 
and  of  the  coal  and  coke  carried,  which  neither  increased  nor  im- 
paired the  commerce  of  the  country  in  the  carrying  form  of  the 
boats  or  in  the  coal  and  coke  carried,  was  held  not  to  be  in  conflict 
with  the  commerce  clause  of  the  federal  constitution.**  Exercise  of 
the  police  power  may  and  should  have  reference  to  the  peculiar  situa- 
tion and  needs  of  the  community.  In  the  absence  of  congressional 
legislation  covering  the  subject,  it  is  within  the  police  power  of  a 
state  to  prevent  the  criminal  or  fraudulent  appropriation  of  cattle  by 
requiring  the  inspection  of  hides  to  be  exported  from  the  stat«,  and  a 

Carolina  Board  of  Agricolture,  171  U.  10.  Savage  v.  Jones,  225  U.  S.  501, 

S.  345,  18  S.  Ct.  862,  43  U.  S.  (L.  32  S.  Ct.  715,  56  U.  S.  (L.  ed.)  1182; 

ed.)   191.  Standard  Stock  Pood  Co.  v.  Wright, 

7.  Evans  v.   Chicago,  etc.,  R.  Co.,  225  U.  S.  540,  32  S.  Ct.  784,  56  U. 
109   Minn.   64,   122   N.    W.   876,   26  S.  (L.  ed.)  1197, 

L.R.A.(N.S.)  278  and  note.  11.  Pabst  Brewing  Co.  v.  Crenshaw, 

8.  Patterson  v.  Kentucky,  97  U.  S.  198  U.  8.  17,  25  S.  Ct.  552,  49  U.  8. 
501,  24  U.  8.  (L.  ed.)  1115,  aflTg  11   (L.  ed.)  925. 

Bush   (Ky.)    311,  21  Am.  Rep.  220.       12.  Pittsburg,  etc.  Coal  Co.  v.  Lou- 

9.  Patapseo    Guano    Co.   v.    North  isiana^,  156  U.  S.  590,  16  8.  Ct.  459, 
Carolina  Board  of  Agricultnre,  171  U.   39  U.  S.  (L.  ed.)  544. 

S.  345,  18  8.  Ct.  862,  43  tJ,  8,  (L. 
ed.)  191, 
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registration  thereof,  whereby  some  evidence  is  afforded  aa  to  the 
identity  and  ownership  of  the  cattle.**  If  an  article  is  not  property 
in  interstate  commerce  so  as  to  be  beyond  the  taxing  power  of  a 
state)  in  view  of  the  authoritative  decisions  based  on  the  taxing  power, 
it  is  subject  to  the  power  of  the  state  to  levy  a  tax  for  its  inspection ; 
for  it  may  be  that  the  taxing  power  is  more  limited  than  the  power 
to  enact  inspection  laws.**  While  inspection  laws  otherwise  valid, 
are  not  objectionable  because  they  have  an  indirect  and  incidental 
effect  on  interstate  or  foreign  commerce,**  and  it  is  sometimes  difficult 
to  distinguish  between  that  which  merely  affects  and  influences  and 
that  which  regulates,**  any  exercise  of  state  authority,  in  whatever 
form  manifested,  which  directly  regulates  interstate  or  foreign  com- 
merce, is  repugnant  to  the  cotnmerce  clause  of  the  constitution,*' 
as  appears  by  many  examples  given  in  the  following  paragraphs  of 
this  article. 

7.  What  Are  and  What  Are  Not  <anspection  Laws."— What  laws 
may  be  properly  classed  as  "inspection  laws"  within  the  meaning  of 
that  term  as  xised  in  the  federal  constitution  **  must  be  determined 
largely  by  the  legislation  existing  when  the  constitution  was  adopted 
and  ratified  by  the  original  states,  known  to  the  framers  of  the  con- 
stitution who  came  from  the  various  states,  and  called  "inspection 
laws"  in  those  states,**  and  by  the  general  sense  in  which  the  power 
of  the  states  to  enact  such  laws  has  been  understood  since  the  adoption 
of  the  constitution,  as  shown  by  the  legislation  of  the  states.**  A 
law  requiring  examination  of  a  cargo  of  oysters  and  certification  of 
the  number  of  bushels  of  merchantable  and  unmerchantable  oysters 
therein,  provides  for  a  kind  of  inspection  that  can  be  performed  by 
looking  at  and  measuring.*     Inspection  laws  are  confined  to  such 

15.  New  Mexico  v.  Denver,  etc.,  R.  U.  S.  465,  8  S.  a.  689,  1062,  31  U.  S. 
Co.,  203  U.  S.  38,  27  S.  Ct  1,  51  (L.  ed.)  700;  Atlantic  Coast  line  R. 
U.  8.  (L.  ed.)  78.  Co.  v.  Wharton,  207  U.  S.  328,  28  S. 

14.  General  OU  Co.  v.  Crain,  209  Ct.  121,  52  U.  S.  (L.  ed.)  230;  Asbell 

U.  S.  211,  28  S.  Ct.  475,  52  U.  S.  v.  Kansas,  209  U.  S.  251,  28  S.  Ct. 

(L.  ed.)  754,  aff'g  117  Tenn.  82,  95  486,  52  V.  S.  (L  ed.)  778,  14  Ann. 

S.  W.  824,  121  A.  S.  E.  967.  Caa.  1101. 

16.  Patepseo   Gnano   Co.   v.  North  Note:  26  LJEIj1.(N.S.)  279. 
Carolina  Board  of  Agriculture,  171  U.  18.  See  supra,  par.  4. 

S.  345,  18  S.  Ct.  862,  43  U.  S.   (L.  19.  Turner  v.  Maryland,  107  U.  S. 

«d.)  191;  Asbell  t.  Kansas,  209  U.  8.-  38,  2  8.  Ct.  44,  27  U.  8.  (L.  ed.)  370; 

251,  28  S.  Ct.  485,  52  U.  S.  (L.  ed.)  New    York    v.    Compagnie    Generale 

778,  14  Ann.  Cas.  1101;   Savage  v.  Transatlantique,  107   U.  8.  59,  2  S. 

Jonea,  225  U.  8.  501,  32  8.  Ct.  715,  Ct.  87,  27  U.  8.  (L.  ed.)  383. 

56  U.  8.  (L  ed.)  1182.  20.  Turner  v.  Maryland,  107  U.  S. 

16.  Hannibal,  etc.,  R.  Co.  v.  Hnsen,  38,  2  8.  Ct.  44,  27  U.  8.  (L.  ed.)  370. 

95  U.  S.  465,  24  U.  8.  (L.  ed.)  527.       1.  Foote  v.  Stanley,  232  U.  8.  494, 

17.  Hannibal,  etc.,  E.  Co.  v.  Huaen,  34  8.  Ct.  377,  68  U.  8.  (L.  ed.)  698. 

96  U.  8.  466,  24  U.  S.  (L.  ed.)  527;    See  supra,  par.  2. 
Bowman  v.  Chicago,  etc,  E.  Co.,  125 
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particulars  as,  in  the  estimation  of  the  legislature,  and  according  to 
the  customs  of  trade,  are  deemed  necessary  to  fit  the  inspected  article 
for  the  market,  by  giving  to  the  purchaser  public  assurance  that  the 
article  is  in  that  condition  and  of  that  quality  which  makes  it  mer- 
chantable and  fit  for  Tise  or  consumption.  They  are  not  founded  on 
the  idea  that  the  things  in  respect  to  which  inspection  is  required  are 
dangerous  or  noxious  in  themselves.  It  has  never  been  regarded  as 
within  the  legitimate  scope  of  inspection  laws  to  forbid  trade  in  respect 
to  any  known  article  of  commerce,  irrespective  of  its  condition  and 
quality  merely  on  account  of  its  intrinsic  nature  and  the  injurious 
consequences  of  its  use  or  abuse.  A  state  statute  forbidding  any 
common  carrier  to  bring  within  that  state  any  intojdcating  liquors 
from  any  other  state  or  territory,  without  first  having  a  certificate 
that  the  consignee  is  authorized  by  the  state  law  to  sell  intoxicating 
liquors  is  not  an  inspection  law  but  an  unconstitutional  regulation 
of  commerce.  A  state  statute  prohibiting  the  importation  by  its 
citizens  for  their  own  use  of  wines  and  liquors  of  other  states,  the 
prohibition  being  absolute  and  not  depending  on  the  purity  or  im- 
purity of  the  articles  is  not  an  inspection  law ;  and  provisions  empower- 
ing a  state  chemist  to  pass  upon  what  the  law  calls  the  "alcoholic 
purity"  of  such  importations  permitted  only  by  state  functionaries, 
are  not  within  any  definition  of  a  reasonable  inspection  law.*  A 
pro\-ision  that  an  inspector  shall  visit  daily  the  places  of  importers 
of  meats,  and  secure  from  them  their  bUls  of  lading,  "for  the  purpose 
of  determining  whether  or  not  said  shipments  have  made  proper 
time  and  whether  cars  containing  said  meat  stufif  have  been  properly 
iced  during  transit,"  is  a  regulation  of  interstate  commerce  and  not 
within  the  legitimate  purpose  of  an  inspection  law.'  A  law  providing 
that  a  sample  of  liquor  proposed  to  be  shipped  into  the  state  shall  be 
sent  to  a  state  officer  in  advance  of  the  shipment,  for  the  purpose  of 
inspection  thereof,  and  as  a  prerequisite  for  obtaining  permission  to 
make  the  shipment  is  not  valid  as  an  inspection  law.  Inspection  of 
the  sample  is  not  in  the  slightest  degree  an  inspection  of  the  goods 
subsequently  shipped;  the  sample  may  be  one  thing  and  the  mer- 
chandise which  thereafter  comes  in  another.  A  law  of  this  nature 
must  at  least  provide  for  some  inspection  of  the  article  to  justify 
its  being  an  inspection  law.*  A  law  designed  to  raise  money  to 
support  paupers,  to  detect  or  prevent  crime,  to  guard  against  disease, 
and  to  cure  the  sdck  is  not  an  inspection  law.**  Thus  a  state  statute 
directing  a  board  of  commissioners  "to  inspect  all  persons  arriving 

2.  Bowman  v.  Chicago,  etc.,  R.  Co.,  4.  Vance  v.  W.  A.  Vaadereook  Co^ 
125  U.  8.  465,  8  8.  Ct.  689,  1062,  31  170  U.  S.  438, 18  S.  Ct.  674,  4Z  U.  8. 
U.  S.  (L.  ed.)  700.  (L.  ed)  1100. 

3.  Aimonr  v.  Angnsta,  134  Ga.  178,  5.  See  snpnt,  par.  2,  dining  inspee- 
«7  8.  E.  417,  27  L.R.A.(N.S.)   676.  tioa. 
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from  any  foreign  country,  to  ascertain  who  among  them  are  habitual 
criminals,  or  paupers,  lunatics,  idiots  or  imbeciles  .  .  .  or  orphan 
persons  without  means  or  capacity  to  support  themselves  and  subject 
to  become  a  public  charge,"  and  imposing  a  duty  of  one  dollar  for 
each  and  every  such  passenger  coming  by  vessel  {torn  a  foreign  port, 
deals  with  matters  incapable  of  being  ascertained  by  inspection ;  and 
goes  far  beyond  any  correct  view  of  the  purpose  of  an  inspection  law. 
Nor  can  such  a  law  be  made  an  inspection  law  within  the  constitu- 
tional meaning  of  the  term  by  calling  iC  so  in  its  title.  Moreover, 
an  inspection  law  operates  only  on  personal  property  and  cannot 
extend  to  free  human  beings.'  A  state  statute  making  it  the  duty  and 
exclusive  right  of  the  master  and  wardens  of  a  port  to  offer  their 
services  to  make  a  survey  of  the  hatches  of  sea-going  vessels  which 
should  arrive  at  that  port  and  to  make  any  survey  of  damaged  goods 
coming  on  board  of  such  vessels,  and  prescribing  a  fee  for  such 
services,  was  held  not  to  be  an  inspection  law,  but  an  unconstitutional 
regulation  of  commerce.' 

8.  IMscriaunation  in  Inspection  Laws. — ^Not  only  does  the  federal 
constitution  confide  to  Ck)ngres3  the  power  to  regulate  interstate  and 
foreign  commerce,*  but  it  also  provides  that  "the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens 
in  the  several  states."  *  A  state  cannot  under  the  guise  of  enacting 
inspection  laws  make  discriminations  against  the  products  and  in- 
dustries of  some  of  the  states  in  favor  of  the  products  and  industries 
of  its  own  or  of  other  states.  Any  local  regulation  which  in  terms  or 
by  its  necessary  operation  denies  equaUty  in  the  markets  of  the  state 
is,  when  applied  to  the  people  and  products  or  industries  of  other 
states  a  direct  burden  upon  commerce  among  the  states  and  there- 
fore void.*'  Thus  a  state  law  requiring  the  inspection  of  flour  brought 
into  the  state  and  offered  for  sale  therein  and  the  payment  of  a  fee 
for  such  inspection,  flour  made  and  sold  in  that  state  not  being 
required  to  be  inspected,  was  held  to  be  unconstitutional.**  So,  too, 
a  law  providing  for  the  inspection  of  animals  whose  meats  are  designed 
for  human  food  cannot  be  regarded  as  a  rightful  exertion  of  the 
police  powers  of  the  state  if  the  inspection  prescribed  is  of  such  a 
character  or  is  burdened  with  such  conditions  as  will  prevent  alto- 
gether the  introduction  into  the  state  of  sound  meats,  the  product  of 
animals  slaughtered  in  other  states.*'    Nor  does  a  recital  in  the  pre- 

6.  New  York  v.  Compagnie  G«nerale  10.  Brimmer  v.  Rebman,  138  U.  S. 
Transatlantiqoe,  107  U.  S.  59,  2  S.  78,  11  S.  Ct.  213,  34  U.  S.  (L.  ed.) 
Ct.  87,  27  U.  S.  (L.  ed.)  383.  862. 

7.  Poster  v.  New  Orleans,  94  U.  S.  11.  Voight  v.  Wright,  141  U.  S.  62, 
246,  24  U.  S.  (L.  ed.)  122.  U  S.  Ct.  855,  35  U.  S.  (L.  ed.)  638. 

8.. See  CovuJCBCB,  vol.  5,  p.  689.  12.  Minnesota  v.  Barber,  136  U.  S. 

9.  See  CoKSTiTDTiONix.  Law,  vol.  6,  313,  10  S.  Ct.  862,  34  U.  S.  (L.  ed.) 

p.  279.  455;  Brimmer  t.  Rebman,  138  XT.  8. 
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amble  of  the  act  that  unwholesome  meats  are  being  offered  for  sale 
in  the  state  conclude  the  question  of  the  conformity  of  the  act  to  the 
federal  constitution.^'  When  a  state  statute  recognizes  the  manu- 
facture, sale,  and  use  of  intoxicating  liquors  as  lawful,  it  cannot 
discriminate  against  the  bringing  in  of  such  articles  from  other 
states,  by  preferring  the  products  of  the  enacting  state,  not  even  by 
legislation  containing  some  provisions  looking  to  the  ascertainment 
of  the  purity  of  the  liquors.**  A  statute  which  operated  to  exclude 
from  the  state  for  eight  months  of  each  year  all  cattle  of  a  certain 
class  without  reference  to  whether  they  were  sound  or  diseased  was 
pronounced  unconstitutional.*''  A  state  statute  exacting  fees  for 
inspection  of  shipments  received  by  packing  houses  or  Himilar  estab- 
lishments to  which  meat  was  imported  from  without  the  state,  but 
imposing  no  similar  charges  as  to  other  establishments  selling  meat, 
waa  void  as  a  discriminating  regulation  of  interstate  commerce. *•  A 
state  statute  requiring  all  sheep  to  be  inspected  and  dipped  before 
they  can  be  brought  into  the  state,  and  providing  that  sound  sheep 
within  the  state  need  not  be  dipped,  unlawfully  discriminates  against 
outside  sheep.*'  A  state  has  a  right,  however,  to  say  what  shall  be 
lawful  merchantable  tobacco  of  domestic  production;  and  a  law  pro- 
viding for  its  inspection  is  not  objectionable  as  favoring  the  person 
who  packs  it  for  exportation  in  the  neighborhood  where  it  is  grown 
as  against  other  exporters,  where  such  discrimination  results  wholly 
from  regulations  which  affect  the  article  before  it  has  become  an 
article  of  commerce  and  which  attach  to  it  as  and  when  it  is  grown 
and  before  it  is  packed  or  sold.  Exempting  the  article  from  being 
opened  for  internal  inspection  when  it  is  marked  with  the  name  of 
an  ascertained  owner  and  requiring  it  to  be  thus  opened  when  it  is 
not  intended  to  be  put  on  the  market  on  the  credit  of  an  ascertained 
owner  and  is  not  identified  by  marks,  as  owned  by  him,  is  a  discrim- 
ination fairly  within  the  discretion  of  the  state  to  make.*^  Legislar 
tion  is  not  void  because  it  meets  the  exigencies  of  a  particular  situation, 
and  there  may  be  a  valid  reason  for  requiring  the  inspection  of  hides 
offered  for  transportation  so  that  it  cannot  be  declared  that  such 
requirement  is  an  arbitrary  discrimination  against  interstate  com- 
merce.**   A  statute  declaring  that  no  boat  load  of  coal  or  coke  should 

78,  11  8.  Ct.  213,  34  U.  S.  (L.  ed.)  16.  Armonr  v.  Augusta,  134  Ga.  178, 

862;  Carter  v.  Green,  127  La.  490,  53  67  S.  E.  417,  27  L.R.A.(N.S.)  676. 

So.  729,  31  Lil.A.(N.S.)    1055.  17.  State  v.  Duckworth,  5  Idaho  642, 

Note:  26  L.R.A.(N.S.)  280.  51  Pac.  456, 95  A.  S.  R.  199,  39  L.R.A. 

13.  Brimmer  v.  Rebman,  138  U.  S.  365. 

78,  11  S.  Ct.  213,  34  U.  S.  (L.  ed.)  18.  Turner  v.  Maryland,  107  U.  8. 

862.  38,  2  S.  Ct.  44,  27  U.  S.  (L.  ed.)  370. 

14.  Scott  V.  Donald,  165  U.  S.  58,  19.  New  Mexico  v.  Denver,  etc,  R. 
17  8.  Ct.  265,  41  U.  S.  (L.  ed.)  632,  Co.,  203  U.  8.  38,  27  S.  Ct.  1,  61 

16.  Hannibal,  ete.,  R.  Co.  v.  Husen,  U.  8.  (L.  ed.)  78. 
96  U.  8.  466,  24  U.  8.  (L.  ed.)  527. 


Digitized  by 


Google 


14  R.  C.  L.    INSPECTION  AKD  PHYSICAL  EXAMINATION  §  9 

be  sold  in  the  state  until  it  had  been  inspected  by  public  guagers,  as 
,  provided  in  the  act,  was  not  void  as  an  unlawful  discrimination  in 
favor  of  transportation  by  land;  for  the  difference  between  water 
and  land  carriage  was  not  created  by  the  statute,  directly  or  indirectly, 
or  by  any  effort  of  the  state  legislature  to  give  or  recognize  a  discrim- 
ination in  the  case  of  either."  A  party  admittedly  doing  a  large 
business  in  a  state  has  no  standing  to  attack  an-  inspection  law  as 
unconstitutional  on  the  ground  that  the  inspection  is  such  as  to 
discriminate  against  a  party  doing  a  small  business,  inasmuch  as  the 
former  is  not  injured  by  the  unconstitutional  feature  of  the  statute.* 
A  state  inspection  law  imposing  a  burden  upon  interstate  commerce 
is  not  to  be  sustained  simply  because  the  statute  imposing  it  applies 
alike  to  the  people  of  all  the  states,  including  the  people  of  the  state 
enacting  it.*  The  people  of  a  state  have  as  much  right  to  protection 
against  the  enactments  of  that  state  interfering  with  the  freedom  of 
commerce  among  the  states  as  have  the  people  of  other  states.* 

9.  Charges  for  Inspectlon.-r-The  federal  constitution  recognizes  the 
authority  of  states  to  collect  the  necessary  expenses  of  their  inspection 
laws,*  with  the  result  that  interstate  or  foreign  commerce  is  to  that 
extfent  lawfully  burdened.'  The  very  mention  qf  an  inspection  law 
suggests  the  exercise  of  police  power  by  the  state  and  the  requirement 
that  the  person  or  thing  inspected  shall  pay  for  it*  In  one  case  it 
was  suggested  as  doubtful  whether  it  is  not  exclusively  the  province 
of  Congress,  and  not  at  all  that  of  a  court,  to  decide  whether  a  charge 
under  an  inspection  law  is  or  is  not  excessive.'  But  it  is  now  settled 
that  it  is  the  duty  of  the  courts  to  pass  upon  the  question.*  Inspection 
necessarily  involves  expense,  and  the  power  to  fix  the  fee  to  cover  that 
expense  is  left  primarily  to  the  legislature,  which  must  exercise  dis- 
cretion in  determining  the  amount  to  be  charged,  since  it  is  impos- 
sible to  tell  exactly  how  much  will  be  raised  under  the  future  opera- 
tions of  any  law.  Besides,  receipts  and  disbursements  may  so  vary 
from  time  to  time  that  the  surplus  of  one  year  may  be  needed  to 

20.  Pittsbuig,  etc.,  Coal  Co.  v.  Lou-  Carolina  Board  of  Agrienlture,  171  U. 

isiana,  166  U,  8.  590,  15  S.  Ct.  469,  S.  345,  18  S.  Ct.  862,  43  U.  S.   (L. 

39  U.  S.  (L.  ed.)  544.  ed.)  191;  Foote  v.  Stanley,  232  U.  S. 

1.  Standard  Stock  Food  Co.  v.  494,  34  S.  a.  377,  68  U.  S,  (L.  ed.) 
Wright,  225  U.  S.  540,  32  S.  Ct.  784,  698. 

56  U.  S.  (L.  ed.)  1197.             '  6.  State  v.  Vickens,  186  Mo.  103, 

2.  Minnesota  v.  Barber,  136  U.  S.  84  S.  W.  908,  2  Ann.  Cas.  779. 
313,  10  S.  Ct  862,  34  U.  S.  (L.  ed.)  7.  Turner  v.  Maryland,  107  U.  S. 
455;  Brimmer  v.  Rebman,  138  U.  S.  38,  2  S.  Ct  44,  27  U.  S.  (L.  ed.)  370. 
78,  11  S.  Ct  213,  34  U.  S.  (L.  ed.)  The  suggestion  was  mentioned  in  Pa- 
862.  tapsco  Guano  Co.  v.  North  Carolina 

3.  Minnesota  ▼.  Barber,  136  IT.  8.  Board  of  Agriculture,  171  U.  S.  345, 
313,  10  8.  Ct  862,  34  U.  S.  (L.  ed.)  18  8.  Ct  862,  43  U.  8.  (L.  ed.)  191. 
^5.  8.  Foote  V.  Stanley,  232  U.  8.  494, 

4.  See  anpra,  par.  4.  34  8.  Ct  377,  68  U.  S.  (L.  ed.)  698. 

5.  Patapsoo   Guano    Co.    v.   North 
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supply  the  deficiency  of  another.'  If,  therefore,  the  fees  exceed 
the  cost  by  a  sum  not  unreasonable,  no  question  can  arise  as  to  the 
validity  of  the  tax  so  far  as  the  amount  of  the  charge  is  concerned.*^ 
And  even  if  it  appears  that  the  sum  collected  is  beyond  what  is  needed 
for  inspection  expenses,  the  courts  do  not  interfere  immediately  on 
application,  because  of  the  presumption  that  the  legislature  will 
reduce  the  fees  to  a  proper  sum.^^  A  charge  of  one-half  cent  per 
gallon  for  inspection  of  illuminating  oils  could  not  be  declared  an 
unconstitutional  exaction  where  the  validity  of  the  statute  was  chal- 
lenged by  an  injunction  suit  brought  only  two  days  after  the  act 
went  into  effect,  as  no  failure  of  duty  on  the  p^rt  of  the  legislature 
to  moderate  the  charge,  if  it  were  excessive,  could  possibly  have 
occurred  at  that  time.  Nor  could  the  federal  supreme  court  on  the 
hearing  of  an  appeal  from  a  decree  in  such  injunction  suit  travel 
outside  of  tiie  record  and  take  judicial  notice  of  the  operation  of  the 
act  since  the  transcript  of  record  was '  filed  in  that  court.*'  But 
where  the  facts  show  that  what  was  known  to  be  an  unnecessary' 
amount  has  been  levied,  or  that  what  is  proven  to  be  an  unreasonable 
charge  is  continued,  courts  are  obliged  to  act  in  the  light  of  those 
facts  and  to  give  effect  to  the  constitutional  provision  prohibiting  the 
collection  by  a  state  of  more  than  is  necessary  for  executing  its  inspec- 
tion laws.*'  In  such  inquiry  the  fees  fixed  by  the  legislature  for 
inspection  proper  are  treated  as  prima  facie  reasonable ;  **  and  the 
court  does  not  enter  into  any  nice  calculation  as  to  the  difference  be- 
tween cost  and  collection;  nor  will  the  fees  be  declared  excessive 
unless  it  is  made  clearly  to  appear  that  they  are  obviously  and  largely 
beyond  what  is  needed  to  pay  for  the  inspection  services  rendered.** 
Where  a  state  statute  declares  that  a  charge  imposed  by  it  is  made 
for  the  purpose  of  defraying  the  expenses  of  inspection,  the  mere 
designation  of  the  exaction  as  a  tax  is  not  sufficient  to  warrant  a 
deduction  that  it  is  a  tax  for  revenue  and  not  really  for  inspection. 
Improper  motives  are  not  thus  lightly  to  be  attributed  to  the  law 
making  power.**    On  the  other  hand,  if  it  is  shown  that  the  fees  are 

9.  Foote  V.  Stanley,  232  U.  S.  494,  Carolina  Board  of  Agriculture,  222  U. 
34  S.  Ct  377,  58  U.  S.  (L.  ed.)  698.  S.  380,  32  S.  Ct.  152,  56  U.  S.  (L.  ed.) 

10.  Poote  V.  Stanley,  232  U.  S.  494,  240. 

34  S.  Ct.  377,  58  U.  S.  (L.  ed.)  698.       IS.  Foote  v.  Stanley,  232  U.  S.  494, 

11.  Patapsco  Guano  Co.  v.  North  34  S.  Ct.  377,  58  U.  S.  (L.  ed.)  698. 
Carolina  Board  of  Agriculture,  171  U.  14.  Red  "C"  Oil  Mfg.  Co.  v.  North 
S.  345,  18  S.  Ct.  862,  43  U.  S.  (L.  Carolina  Board  of  .^culture,  222 
ed.)  191;  Bed  "G"  Oil  Mfg.  Co.  v.  U.  S.  380,  32  S.  a.  152,  56  U.  S. 
North  Carolina  Board  of  Agriculture,  (L.  ed.)  240;  Foote  ▼.  Stanley,  232  U. 
222  U.  S.  380,  32  S.  Ct.  152,  56  U.  S.  S.  494,  34  S.  Ct.  377,  68  U.  S.  (L. 
(L.  ed.)   240;  Foote  t.  Stanley,  232  ed.)  698. 

U.  S.  494,  34  S.  Ct.  377,  58  U.  S.  (L.  16.  Foote  v,  Stanley.  232  U.  S.  494, 
ed.)  698.  34  S.  Ct.  377,  68  U.  8.  (L.  ed.)  698. 

12.  Eled  "C"  OU  Mfg.  Co.  v.  North      16.  Bed  "0"  Oil  Mfg.  Co.  v.  North 
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disproportionate  to  the  service  rendered  or  that  they  include  the  cost 
of  something  beyond  legitimate  inspection,  the  tax  must  be  declared 
void,  because  such  costs  by  necessary  operation  obstruct  the  freedom 
of  commerce.  The  unreasonableness  of  inspection  fees  may  appear 
from  the  language  of  the  act,  as  for  instance,  in  an  act  providing 
for  an  inspection  fee  of  one  cent  per  bushel  upon  oysters  coming 
from  other  states  to  be  "levied  to  help  pay  the  salary  of  the  inspectors 
and  the  other  expenses  of  the  State  Fishery  force,"  the  latter  per- 
forming many  noninspection  duties.  The  question  of  reasonable- 
ness may  be  considered  in  the  light  of  the  practical  operation  of  the 
law,  with  a  view  of  determining  approximately  the  permanent  rela- 
tion between  the  amount  collected  and  the  cost  of  inspection.  Hence 
where  the  statute  fixed  the  amount  of  salary  to  be  paid  the  inspector, 
ao  that  the  cost  was  definitely  known,  and  the  receipts  were  reasonably 
certain  in  view  of  collections  in  the  past,  the  latter  being  in  excess  of 
the  cost  of  inspection,  the  statute  was  held  to  be  void,  in  the  absence 
of  a  showing  that  the  amount  collected  would  not  continue  to  be  more 
than  was  necessary  for  expenses  of  inspection  proper.  There  may  be 
cases  where  some  degree  of  supervision  or  policing  is  required  in 
order  to  seciure  the  proper  inspection  and  certification  of  property 
intended  for  sale  or  shipment.  But  while  the  two  duties  may  some- 
times overlap,  there  is  a  difference  between  policing  and  inspection, 
and  if  the  state  imposes  upon  one  set  of  officers  the  performance  of 
both  duties,  and  pays  the  whole  or  a  part  of  the  joint  expenses  out 
of  inspection  fees,  it  must  be  made  to  appear  that  such  tax  does  not 
materially  exceed  the  cost  of  inspection — the  burden  in  such  cases 
being  on  those  seeking  to  collect  the  combined  charge.  For  if  the 
cost  of  inspection  is  so  intermingled  with  other  expenses  as  to  make 
it  impossible  to  separate  the  two,  interstate  commerce  might  be 
burdened  by  fees  collected  for  revenue  as  well  as  for  inspection — for 
a  lawful  and  for  an  unlawful  purpose."  A  charge  of  twenty-five 
cents  per  ton  for  the  inspection  of  commercial  fertilizers  was  held  not 
to  be  excessive  upon  comparison  of  the  receipts  from  the  charge  with 
the  various  necessary  expenses.*^  A  charge  of  ten  cents  each  for  the 
inspection  of  bides  was  held  to  be  reasonable  in  view  of  necessary 
incidental  expenses.**  A  charge  of  eighty  cents  per  himdred  pounds 
for  the  inspection  and  analysis  of  commercial  feeding  stuffs,**  or  a 

Carolina   Board  of  Agriculture,  222  U.  S.  345,  18  8.  Ct.  862,  43  U.  S.  (L. 

U.  8.  380,  32  S.  Ct.  152,  56  U.  8.  ed.)  191. 

(L.  ed.)  246.  19.  New  Mexico  v.  Denver,  etc,  R. 

17.  Foot*  ▼.  Stanley,  232  U.  8.  494,  Co.,  203  U.  8.  38,  27  8,  Ct  1,  51  U.  S. 
34  8.  Ct  377,  68  U.  S.  (L.  ed.)  698.  (L.  ed.)  78. 

18.  Pfttapeeo  Guano   Co.  t.  North  20.  Savage  v.  Jones,  225  U.  8.  501, 
Carolina  Bowd  of  Agrienltnre,  171  32  8.  Ct  715,  68  U.  8.  (L.  ed.)  1182. 
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licenae  fee  of  $100  a  year  for  the  same  service,*  is  not  exorbitant. 
A  charge  of  one  cent  per  pound  as  compensation  to  the  inspector  of 
fresh  meats  goes  far  beyond  payment  for  legitimate  inspection.'  The 
fact  that  statutory  charges  for  inspection  of  an  article  produce  a 
revenue  far  above  the  cost  of  inspection  does  not  make  the  statute 
obnoxious  to  the  commerce  clause  of  the  federal  constitution,  so  far 
as  the  act  operates  to  control  or  regulate  the  sale  of  domestic  products. 
Hence  a  state  statute  providing  for  the  inspection  of  malt  liquors 
brought  into  tlie  state,  imposing  a  charge  therefor  out  of  all  proportion 
to  the  coat  of  inspection  is  not  repugnant  to  the  commerce  clause  of 
the  constitution,  since  the  so-called  Wilson  Act  of  Congress,  makes 
such  liquor  after  its  arrival  a  domestic  product  and  confers  power 
upon  the  states  to  deal  with  it  accordingly.'  On  appeal  to  the  federal 
supreme  court  from  the  decree  of  a  state  court  aiBrming  the  validity 
of  an  inspection  law,  the  question  whether  the  charges  for  inspection 
are  necessary  cannot  be  considered  if  that  question  was  not  before 
the  court  below  and  was  not  passed  upon  by  it.* 

10.  Validity  in  Respect  of  Fourteenth  Amendment. — The  provi- 
sions of  the  fourteenth  amendment  were  not  designed  to  interfere 
with  the  exercise  of  the  police  power  by  the  states  and  they  have  not 
shorn  the  states  of  their  police  power  to  regulate  trades  and  occupa- 
tions so  as  to  guard  against  injury  to  the  public,  nor  to  regulate  the 
use  of  property  so  as  to  prohibit  that  which  is  injurious  and  dangerous 
to  the  commimity.  Police  power  to  provide  for  the  inspection  of 
milk  and  cream  and  to  regulate  the  sale  thereof  has  been  frequently 
affirmed,*  A  state  statute  providing  for  the  inspection  of  mines, 
enacted  in  the  exercise  of  the  police  power,  and  placing  the  burden 
of  the  expense  of  such  inspections  upon  the  mine  owners,  does  not 
deny  to  the  latter  the  equal  protection  of  the  laws  or  take  their  prop- 
erty without  due  process  of  law,  by  failing  to  fix  the  maximum  nvum- 
ber  or  inspections  that  may  be  annually  made,  or  to  fix  the  fees 
according  to  the  number  of  men  employed  in  the  mine,  or  upon  the 
size  of  the  mine,  or  some  other  definite  circumstance  or  condition. 
Various  causes  and  conditions  may  exist  which  cannot  be  foreseen 

1.  Standard  Stock  Food  Co.  v.  4.  Turner  v.  Maryland,  107  TI.  S. 
Wright,  225  U.  S.  540,  32  S.  Ct.  784,  38,  2  S.  a.  44,  27  U.  S.  (L.  ed.)  370. 
56  U.  S.  (L.  ed.)  1197.  6.  State  ▼.  Dupaqmer,  46  La.  Ann. 

2.  Brimmer  v.  Rebman,  138  U.  S.  577,  15  So.  502,  49  A.  S.  R.  334,  26 
78,  U  S.  Ct.  213,  34  U.  S.  (L.  ed.)  LJI.A.  162;  St  Louis  v.  laessing,  190 
862.  And  see  what  is  said  of  this  Mo.  464,  89  S.  W.  611,  109  A.  S.  R. 
case  in  Foote  v.  Stanley,  232  U.  S.  774,  4  Ann.  Cas.  112,  1  L.R.A.(N.S.) 
494,  34  S.  Ct.  377,  58  U.  S.  (L.  ed.)  918  and  note;  St.  Louis  v.  Grafeman 
698.  Dairy  Co.,  190   Mo.  492,   89   S.   W. 

8.  Pabst  Brewing  Co.  v.  Crenshaw,  617,  1  L.R.A.(N.S.)  93&;  Norfolk  v. 
198  U.  S.  17,  25  S.  a.  552,  49  U.  S.  Flynn,  101  Va.  473,  44  S.  E.  717,  99 
(L.  ed.)  925.  A.  S.  R.  918,  62  L.RJL  771. 
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and  which  necessitate  inspection  more  often  than  when  they  are 
absent.* 

11.  Consistency  with  Acts  of  Congress. — A  state  statute  can  have 
no  validity,  so  far  as  it  affects  interstate  commerce,  even  indirectly  or 
incidentally,  if  it  be  in  conflict  with  a  constitutional  act  of  Congress.' 
But  it  shotild  never  be  held  that  Congress  intends  to  supersede,  or  by 
its  legislation  suspend,  the  exercise  of  the  police  power  of  the  states, 
even  when  it  may  do  so,  unless  its  purpose  to  effect  that  result  is 
clearly  manifested,*  and  the  repugnance  or  conflict  is  so  direct  and 
positive  that  the  two  acts  cannot  be  reconciled  or  consistently  stand 
together.*  Examination  of  that  portion  of  the  act  of  Congress  of 
1906,  referring  to  the  Bureau  of  Animal  Industry  shows  that  it  deals 
principally  with  the  iaspection  of  cattle,  sheep,  swine,  and  goats  before 
being  slaughtered,  of  carcasses  or  parts  of  carcasses  after  being 
slaughtered,  and  of  meat  products  at  packing  houses  and  similar 
establishments  where  they  were  prepared  for  interstate  commerce. 
It  does  not  wholly  destroy  the  right  of  local  inspection  by  a  state  or 
a  municipality  under  its  authority  after  the  meat  has  been  shipped  to 
a  warehouse  or  branch  agency  located  in  a  state  other  than  that  where 
the  packing  house  was,  and  where  it  is  kept  for  distribution  and  sale." 
A  state  law  providing  for  the  inspection  of  certain  cattle  from  other 
states,  for  the  purpose  of  protecting  domestic  animals  from  infectious 
or  contagious  diseases,  was  upheld  as  a  valid  exercise  of  the  police 
power  and  not  in  conflict  with  the  Animal  Industry  Act  of  Congress 
of  1884,  as  it  related  to  matters  not  covered  by  that  act.**  A  state 
statute  providing  for  the  inspection  and  analysis  of  commercial  feed- 
ing stuffs  for  cattle  is  not  necessarily  in  conflict  with  the  Act  of 
Congress  known  as  the  Food  and  Drugs  Act  of  June  30,  1906.*" 

6.  Consolidated  Coal  Co.  v.  People,  10.  Armour  v.  Augusta,  134  (Ja.  178, 
186  El.  134,  57  N.  E.  880,  56  L.R.A.  67  S.  E.  417,  27  L.Rji..(N.S.)  676. 
266.  11.  Reid  v.  Colorado,  187  U.  S.  137, 

7.  Hennington  v.  Georgia,  163  U.  23  S.  Ct  92,  47  U.  S.  (L.  ed.)  108. 
S.  299,  16  S.  Ct.  1086,  41  U.  S.  (L.  afE'g  29  Colo.  333,  68  Pac  228,  93 
ed.)  166;  Savage  v.  Jones,  225  U.  S.  A.  S.  R.  69.  Followed  in  Asbell  v. 
501,  32  S.  Ct.  715,  56  U.  S.  (L.  ed.)  Kansas,  209  U.  S.  251,  28  S.  Ct.  485, 
1182.  52  U.  S.   (L.  ed.)  778,  14  Ann.  Cas 

8.  Reid  v.  Colorado,  187  U.  8.  137,  1101,  npholding  a  Bimilax  state  statute 
23  S.  Ct.  92,  47  U.  S.  (L.  ed.)  108;  as  not  in  conflict  with  national  legisla- 
Armour  v.  Augusta,  134  Ga.  178,  67  tion  later  than  that  considered  in  the 
S.  E.  417,  27  L.RJl.(N.S.)  676.  case  first  above  cited. 

9.  Sinnot  v.  Davenport,  22  How.  12.  Savage  v.  Jones,  225  U.  S.  501. 
227,  16  U.  S.  (L.  ed.)  243;  Missouri,  32  S.  Ct.  715,  56  U.  S.  (L.  ed.)  1182; 
etc.,  R.  Co.  V.  Haber,  169  U.  S.  613,  Standard  Stock  Pood  Co.  v.  Wright, 
18  8.  Ct.  488,  42  U.  S.  (L.  ed.)  878;  225  U.  8.  540,  32  S.  Ct.  78^  56  U.  S. 
Sav^e  v.  Jones,  225  U.  S.  501,  32  S.  (L.  ed.)  1197. 

Ct  715,  56  U.  S.  (L.  ed.)  ^182. 
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Vididity  with  Respect  to  State  CongHtutiom  and  Lanes 

12.  In  Respect  of  State  Constitution. — ^Where  a  state  statute 
required  that  illuminating  oils  should  be  safe,  pure,  and  afford  a  satis- 
factory light,  and  it  was  left  to  the  board  of  agriculture  to  determine 
what  oils  would  measure  up  to  these  stemdards,  it  was  held  that  a 
sufficient  primary  standard  was  thereby  established,  and  that  the 
claim  that  legislative  powers  were  delegated  to  the  board  was  un- 
tenable.** Statutes  designed  to  protect  the  health  or  insure  the  safety 
of  employees  are  numerous  and  their  constitutionality  has  seldom  been 
attacked.**  A  statute  giving  to  an  inspector  of  factories  a  discretion 
as  to  the  number,  location,  material,  and  construction  of  fire  escapee 
of  each  and  every  building,  is  not  unconstitutional  as  a  delegation  of 
legislative  or  judicial  power.  It  is  impossible  for  the  legislature  to 
describe  in  detail  how  many  fire  escapes  shall  be  provided,  how  they 
shall  be  constructed,  and  where  they  shall  be  located  in  order  to  serve 
the  purpose  of  protecting  the  lives  of  occupants,  in  view  of  the  varied 
location,  construction,  and  surroundings  of  buildings.  Similar  gen- 
eral enactments  providing  for  fire  escapes  have  been  sustained  in 
various  states.*'  In  another  case  a  statute  providing  for  the  inspec- 
tion of  factories  was  held  not  objectionable  as  vesting  judicial  and 
legislative  powers  in  the  inspectors,  their  duties  involving  only  that 
discretion  which  every  ministerial  officer  must  exercise  in  the  dis- 
charge of  his  duties;  nor  did  it  discriminate  against  manufacturers 
in  cities,  since  by  its  terms  it  applied  to  all  factories  in  the  state 
without  exception  or  distinction.**  A  fee  of  one  dollar  for  the  inspec- 
tion of  a  factory,  such  inspection  being  made  twice  a  year,  is  mani- 
festly reasonable,  and  the  property  owner  may  be  required  to  pay  it.*' 
For  the  protection  of  the  lives  and  health  of  persons  employed  in 
mines,  it  is  within  the  police  power  of  the  state  to  require  mine  owners 
to  permit  an  inspection  of  their  mines,  and  to  impose  upon  them  a 
reasonable  fee  for  such  inspection.  This  power  exists  outside  of  a 
constitutional  duty  to  enact  laws  of  a  specified  character  to  secure 
safety  in  mines.  Inspection  fees  are  not  taxes,  but  are  imposed  under 
the  principle  that  they  are  compensation  for  services  rendered  in  and 
about  making  such  inspection,  which  is  presumably  beneficial  to  those 
on  whom  the  fees  are  imposed,  and  they  do  not  fall  within  a  constitu- 
tional limitation  concerning  the  imposition  of  a  local  burden  by  way 
of  taxation.**    In  the  exercise  of  its  police  power  a  city  has  the  right 

18.  Red  «C"  Oil  Mfg.  Co.  v.  Boarii  16.  Slate  v.  Vickens,  186  Mo.  103, 

of  Agriculture,  222  TJ.  S.  380,  32  S.  84  S.  W.  908,  2  Ann.  Cas.  779, 

Ct.  152,  56  U.  S.  (L.  ed.)  240.  17.  State  v.  Vickens,  186  Mo.  103, 

14.  Note:  2  Ann.  Cas.  780.  84  S.  W.  908,  2  Ann.  Cas.  779. 

15.  Arms  v.  Aver,  192  HI.  601,  61  18.  Chicago,  etc.,  Co.  v.  People,  181 
N.  E.  851-  85  A.  "8.  B.  357,  58  L.R.A.  Dl.  270,  54  N.  E.  961,  48  L.R.A.  564; 
277.  Consolidated  Coal  Co.  v.  People,  186 
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to  regulate  and  supervise  the  installation  of  all  character  of  electrical . 
apparatus,  on  account  of  the  danger  incident  thereto.*'  And  it  may 
by  ordinance  place  the  cost  of  the  inq>ection  of  such  electrical  work 
upon  the  contractor  without  infringing  a  constitutional  provision 
that  no  person  engaged  in  a  mechanical  pursuit  shall  be  required 
to  pay  an  occupation  tax.  Inspection  fees  are  not  a  tax  in  the  sense 
inhibited  by  the  constitution.  The  courts  would,  however,  restrain 
the  collection  of  fees  clearly  exceeding  the  expenses  incident  to  a 
proper  inspection."*  An  ordinance  requiring  venders  of  milk  to 
the  public  to  furnish  gratuitously,  on  application  of  the  sanitary 
inspector,  samples  of  milk  not  exceeding  one-half  pint  for  inspection 
and  analysis,  was  held  not  unconstitutional  as  forcing  dairymen  to 
furnish  evidence  against  themselves,  or  as  taking  private  property 
for  public  use  without  compensation.*  Seizure  of  milk  for  the  pur- 
pose of  examination  is  a  reasonable  method  of  inspection  and  may 
be  authorized  by  law  without  requiring  a  warrant.*  Imposition  of 
a  fee  of  one  dollar  a  year  upon  a  vender  of  milk  and  cream  to  cover 
in  part  the  cost  of  inspection  thereof  is  not  unreasonable.*  If  the 
evident  intention  of  a  statute  requiring  the  inspection  and  branding 
of  oils  IS  to  provide  a  state  inspection  by  state  officers  it  is  clearly 
invalid  as  against  a  constitutional  prohibition  of  state  inspection  of 
merchandise,  manufactures,  or  commodities,  although  the  constitu- 
tion authorizes  coimties  or  municipalities  to  provide  for  such  inspec- 
tions.* And  judicial  condemnation  of  the  statute  cannot  be  avoided 
by  the  mere  fact  that  it  has  been  in  force  for  a  great  many  years 
and  before  the  court  on  several  occasions  without  any  challenge  of 
its  constitutionality;  if  such  an  act  is  plainly  in  conflict  with  the 
organic  law  of  the  state,  old  age  cannot  give  it  life.*  A  statute  attempt- 
ing to  provide  for  county  inspection  of  an  article,  as  authorized  in 
the  constitution,  may  be  invalid  as  infringing  a  constitutional  pro- 

IlL  134,  57  N.  E.  880,  56  LJl.A.  266.  577,  16  So.  502,  49  A,  S.  R.  334,  26 

Inspection  fee  not  a  tax,  see  also  St.  Ii.R~A..  162. 

Louis  v.  Grafem&n  Dairy  Co.,  190  Mo.  2.  State  v.  Dnpaqoier,  46  La.  Ann. 

492,  89  S.  W.  617,  1  LjaA.(N.S.)  577,  15  So.  502,  49  A.  S.  E.  334,  26 

936;  Ex  parte  Cramer,  62  Tex.  Crim.  L.R.A.  162;  St  Louis  v.  Liessing,  190 

11,  136  8.  W.  61,  Ann.  C«s.  1913C  Mo.  464,  89  S.  W.  611,  109  A.  S.  R. 

588,  36  LJLA.(N.S.)  78;  Norfolk  v.  774, 1  LJl.A.(N.S.)  918. 

Plynn,  101  Va.  473,  44  S.  E.  717,  99  •  S.  St.  Louis  v.  Graf  eman  Dairy  Co, 

A.  S.  R.  918,  62  LJIA-  771.  190  Mo.  492,  89  8.  W.  617,  1  LMA. 

19.  Ex  parte  Cramer,  62  Tex.  Crim.  (N.S.)  936. 

11,  136  S.  W.  61,  Ann.  Gas.  1913C      4.  Encker  v.  Sunlight  Oil,  etc.,  Co., 
36  LJlJi.(N.S.)  78  and  note.  230  Pa.  SL  628,  79  AtL  747,  Ann.  Caa 

20.  Ex  parte  Cramer,  62  Tex.  Crim.  1912A  503. 

11,  138  S.  W.  61,  Ann.  Caa.  1913C      6.  Enoker  v.  Snnligfat  OiL  etc.,  Co- 
688,  36  L.RA.(N.S.)  7&  230  Pa.  St.  528,  79  Atl.  747,  Ann. 

1.  State  T.  Dnpaqoier,  46  La.  Ann.   Cas.  1912A  603  and  not». 
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hibition  against  local  and  special  laws  where  it  diflferentiatefl  between 
"counties  by  a  classification  not  founded  on  any  real  distinctiona.' 

13.  Municipal  Ordinances. — ^A  municipal  ordinance  requiring  each 
person  desirous  of  selling  milk  within  the  city  limits  to  submit  to 
an  inspection  of  the  herd  from  which  he  supplies  his  milk  whether 
it  is  kept  within  the  city  or  not,  is  not  invalid  as  an  attempt  to  make 
its  operation  extraterritorial.  The  ordinance  applies  only  to  those 
whose  milk  product,  it  is  proposed  to  sell  in  the  city,  and  the  provi- 
sions in  that  regard  go  only  so  far  as  it  is  reasonably  necessary  to 
prevent  the  milk  of  diseased  cows  from  being  sold  within  the  city. 
The  inspection  is  wholly  voluntary  on  the  part  of  the  owner  of  the 
dairy  or  dairy  herd.  If  he  does  not  choose  to  submit  to  such  inspec- 
tion, the  result  merely  is,  that  he  or  the  one  to  whom  he  f urnishef' 
milk  cannot  obtain  a  license  to  sell  milk  within  the  city.'  An  ordi- 
nance providing  only  for  the  inspection  of  milk  offered  for  sale 
in  the  city  is  of  course  not  objectionable  as  extraterritorial  in  its 
effect.*  A  municipal  ordinance  providing  for  the  inspection  of  steam 
boilers,  tanks,  pipes,  apparatus,  etc.,  and  carrying  a  board  of  exam- 
iners and  inspectors  of  engineers  in  charge  of  the  same,  and  requiring 
the  owners  to  pay  fees  for  such  inspection  is  not  authorized  by  a 
charter  power  to  pass  all  ordinances  necessary  to  preserve  peace  and 
good  order  and  to  maintain  cleanliness  and  health.  Nor  is  the  ordi- 
nance supported  by  a  general  welfare  clause  in  the  charter.* 

III.  Physical  Examination  in  Personal  Injury  Actions 

Power  of  Court  to  Order  Exam/ination 

14.  Inherent  Power  Affirmed. — According  to  a  great  numerical 
preponderance  of  authority  trial  courts  have  inherent  power  to  require 
the  plaintiff  in  actions  to  recover  damages  for  personal  injuries  to 
submit  his  or  her  person  to  a  reasonable  private  physical  examination 
by  competent  physicians  and  surgeons  when  necessary  to  ascertain 
the  nature,  extent  and  permanency  of  the  alleged  injuries.**     In 

6.  Eucker  v.  Sunlight,  Oil,  etc.,  Co.,  U.  S.  (L.  ed.)  734,  dissenting  opin- 
230  Pa.  St.  528,  79  Atl.  747,  Ann.  ion  of  Mr.  Justice  Brewer  which  has 
Gas.  1912A  503.  been   more   often   followed   than   the 

7.  State  V.  Nelson,  66  Minn.  166,  68  majority  opinion;  Alabama  Q.  S.  R. 
N.  W.  1066,  61  A.  S.  R.  399,  34  L.R.A..  Co.  v.  Hill,  90  Ala.  71,  8  So.  90,  24 
318.  A.  S.  R.  764,  9  L.RJL.  442,  93  Ala. 

8.  Norfolk  V.  Plynn,  101  Va.  473,  514,  9  So.  722,  30  A.  S.  R.  65  (woman 
44  S.  E.  717,  99  A.  S.  R.  918,  62  19  years  old,  internal  injuries) ;  Sibley 
L.R.A.  771.  V.  Smith,  46  Ark.  275,  55  Am.  Rep. 

9.  State  V.  Robertson,  45  La.  Ann.  584  (internal  injuries) ;  Johnston  ▼. 
954,  13  So.  164,  40  A.  S.  R.  272,  20  Southern  Pac.  Co.,  150  Gal.  535,  89 
L.R.A.  691.  Pac.  348,  11  Ann.  Cas.  841  and  note 

10.  Union  Pac.  R.  Co.  v.  Botsford,  (young  woman,  serious  injury  to 
141   U.  S.  250,  11   S.   Ct.  1000,  35  skua);   Western    Glass   Mfg.    Co.   ». 
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support  of  this  doctrine  it  is  urged  that  the  power  of  the  English 
courts  was,  in  many  analogous  cases,  often  exercised  and  unchal- 
lenged,^* and  that  liie  silence  of  common  law  authorities  upon  the 
question  in  personal  injury  actions  proves  little  or  nothing,  since 
the  number  of  actions  to  recover  damages,  in  early  days,  was,  com- 
pared with  later  times,  limited,  and  if  an  examination  was  asked, 

Schoeninger,  42  Colo.  367,  94  Pae.  342,  587,  42  A.  8.  R.  616  (rupture,  and 
126  A.  S.  B.  165,  15  LkB.A.(N.S.)  663  injory  to  hips  and  spine) ;  Sionx  City, 
and  note  (injuries  alleged  to  have  etc,  R.  Co.  v.  Finlayson,  16  Neb.  578, 
eansed  acute  chorea  and  partial  paraly-  20  N.  W.  860,  49  Am.  Rep.  724  (as 
sis);  Richmond,  etc,  R.  Co.  v.  Chil-  to  power  in  general);  State  v.  Troup, 
dress,  82  Ga.  719,  9  S.  E.  602,  14  A.  98  Neb.  333,  152  N.  W.  748,  L.R.A. 
S.  R.  189,  3  L.R.A.  808  (as  to  power  1915E  936  (woman,  as  to  power  in 
in  general) ;  Bagwell  v.  Atlanta  general) ;  Murphy  v.  Southern  Pac. 
Consol.  St.  R.  Co.,  109  Ga.  611,  34  S.  Co.,  31  Nev.  120,  101  Pac  322,  21 
E.  1018,  47  L.R.A.  486  (as  to  power  Ann.  Cas.  502  ("entire  body") ;  Brown 
in  general) ;  Hess  v.  Lowry,  122  Ind.  v.  Chicago,  etc.,  R.  Co.,  12  N.  Dak. 
225,  23  N.  E.  156,  17  A.  S.  R.  355,  61,  95  N.  W.  153,  102  A.  S.  R.  564 
7  L.RA.  90  (shoulder) ;  South  Bend  v.  (woman's  uterus  and  bladder) ;  Brack- 
Turner,  156  Ind.  418,  60  N.  E.  271,  ett  v.  Southern  Ry.,  88  S.  C.  447,  70 
83  A.  S.  R.  200,  54  L.R.A.  396  (head,  S.  E.  1026,  Ann.  Cas.  1912C  1212 
1^,  and  eye  of  child) ;  Hall  v.  Man-  (woman,  as  to  power  in  general) ;  Lane 
son,  99  la.  698,  68  N.  W.  922,  34  v.  Spokane  Falls,  etc,  R.  Co.,  21  Wash. 
LJI.A.  207  (as  to  power  in  general) ;  119,  57  Pac.  367,  76  A.  S.  R.  821,  46 
Atchison,  etc,  R.  Co.  v.  Thul,  29  Kan.  LJI.A.  153  (woman,  nature  of  injury 
466,  44  Am.  Rep.  659  (eyes) ;  Ottawa  not  appearing  in  the  report) ;  White 
V.  Gilliland,  63  Kan.  165,  65  Pac.  252,  v.  Milwaukee  City  R.  Co.,  61  Wis.  536, 
88  A.  S.  R.  232  (woman,  "the  nnex-  21  N.  W.  524,  50  Am.  Rep.  154  (wo- 
posed  portions  of  her  person") ;  Atchi-  man's  leg) ;  O'Brien  v.  La  Crosse,  99 
son,  etc,  R.  Co.  v.  Pahnore,  68  Kan.  Wis.  421,  75  N.  W.  81,  40  L.R.A.  831. 
545,  75  Pac  509,  64  L.R.A.  90  (eyes) ;  See  also  South  Covington,  etc,  St.  R. 
Belt  Electric  Line  Co.  v.  Alien,  102  Ky.  Co.  v.  Stroh,  (Ky.)  66  S.  W.  177,  57 
551,  44  S.  W.  89,  80  A.  S.  R.  374  L.R.A.  875  (woman  suflfering  from 
(ankles) ;  Graves  v.  Battle  Creek,  95  prolapsus  of  the  womb,  where  the  pow- 
Mich.  266,  54  N.  W.  757,  35  A.  S.  R.  cr  of  the  court  was  not  denied). 
561, 19  L.R.A.  641  (woman,  as  to  pow-  Notes:  68  A.  S.  R.  244;  14  L.R.A. 
er  in  general);  Wanek  v.  Winona,  78  466;  2  L.R.A.(N.S.)  387;  23  L.RJl. 
Minn.  98,  80  N.  W.  851,  79  A.  S.  R.  (N.S.)  464-465;  1  Ann.  Cas.  266. 
354,  46  L.R.A.  448  (^eged  "injuries  For  a  succinct  statement  of  the  ma- 
to  his  leg,  back,  right  side,  right  groin,  jority  doctrine  with  its  various  qnalifl- 
testicles,  bladder,  and  nervous  83m-  cations,  see  Larson  v.  Salt  Lake  City, 
tem") ;  Wittenberg  v.  Onsgard,  78  34  Utah  318,  97  Pac.  483,  23  LJS, Jl. 
Minn.  342,  81  N.  W.  14,  47  L.R.A,  141  (N.S.)  462,  466. 
(as  to  the  power  in  general) ;  Shepard  "The  ri^t  to  have  such  examination 
V.  Missouri  Pac.  R.  Co.,  85  Mo.  629,  is  supported  by  the  greater  number  of 
55  Am.  Rep.  390  (as  to  power  in  gen-  decisions  of  the  courts  of  the  states 
eral) ;  Sidekum  v,  Wabash,  etc,  R.  Co.,  of  this  Union  and  by  the  text  writers." 
93  Mo.  400,  4  S.  W.  701,  3  A.  S.  R.  Austin,  etc,  R.  Co.  v.  Cluck,  97  Tex. 
549  (woman,  as  to  power  in  general) ;  172,  77  8.  W.  403,  104  A.  S.  R.  863, 
Owens  v.  Kansas  City,  etc.,  B.  Co.,  95  1  Ann.  Cas.  261,  64  LJR.A.  494,  de- 
Mo.  169,  8  S.  W.  360,  6  A.  S.  R.  39  eiding,  nevertheless,  that  the  court  had 
(woman,  as  to  power  in  general) ;  Ful-  no  power  to  make  such  an  order, 
lerton  y.  Fordyce,  121  Mo.  1,  26  8.  W.       11.  See  infra,  par.  30,  32. 
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doubtless  it  was  conceded  without  objection  as  one  of  those  matters 
the  right  to  which  was  beyond  dispute;**  that  justice  is  the  object 
of  judicial  investigation  and  the  production  of  the  best  evidence  is 
a  necessary  means  of  attaining  full  and  exact  justice,*'  and  the 
plaintiff  in  actions  of  this  character  has  under  his  control  evidence 
which  will  reveal  the  truth  more  clearly  than  any  other  which  could 
be  introduced ;  **  that  in  civil  actions  where  a  plaintiff  is  seeking 
affirmative  relief  the  adverse  party  may  compel  him  to  become  a  wit- 
ness against  himself ;  **  that  the  conceded  power  to  make  the  order 
whenever  it  is  deemed  requisite  to  ascertain  the  fact  of  seaaial  inca- 
pacity in  divorce  or  marriage  annulment  suits  "  is  an  argument  in 
favor  of  the  existence  of  the  same  power  in  personal  injury  actions, 
since  the  public  has  an  interest  in  the  attainment  of  justice  between 
individuals  alike  with  its  interest  in  the  dissolution  of  the  marriage 
relation ;  "  that  the  purpose  of  an  examination  is  to  prevent  a  defend- 
ant from  being  subjected  to  fraudulent  claims  and  to  protect  him 
from  impositions  which  may  be  perpetrated  by  the  plaintiff  in  a 
personal  injury  action ;  **  that  the  power  is  necessary  to  prevent  a 
plaintiff  from  malingering  and  bolstering  up  a  fictitious  case  by  the 
very  unreliable  speculations  of  so-called  medical  experts ;  *•  that  a 
plaintiff's  right  to  the  possession  and  control  of  hia  person  is  no 
more  sacred  than  the  cause  of  justice ;  *"  that  when  a  person  appeals 
to  a  court  for  justice  he  impliedly  consents  to  the  doing  of  justice 
to  the  other  party  and  impliedly  agrees,  in  advance,  to  make  any 
disclosure  which  is  necessary  to  be  made  in  order  that  justice  may 
be  done ;  *  that,  since  a  party  may  be  allowed  to  make  in  the  court- 

12.  Union  Pac.  R.  Co.  v.  Botsford,  14.  Sibley  v.  Smith,  46  Ark.  275,  55 

141  U.  S.  250, 11  S.  Ct.  1000,  35  U.  S.  Am.  Rep.  584;   Western  Glass  Mfg. 

(L.  ed.)   734   (dissenting  opinion   of  Co.  v.  Schoeninger,  42  Colo.  357,  94 

Mr.  Justice  Brewer,  Mr.  Justice  Brown  Pac.  342,  126  A.  S.  R.  165,  15  L.B.A. 

concurring) ;   South  Bend  v.  Turner,  (N.S.)  •663. 

156  Ind.  418,  60  N.  E.  271,  S3  A.  S  15.  Johnston   v.   Southern   Pac.   B. 

R.  200,  54  L.R.A.  396.  Co.,   150   Cal.   535,   89  Pac.   348,  U 

IS.  Union  Pac.  R.  Co.  v.  Botsford,  Ann.  Cas.  841. 

141   N.   S.  250,  11   S.   Ct.   1000,   35  16.  See  infra,  par.   30. 

U.  S.   (L.  ed.)  734  (dissenting  opin-  17.  Lane  v.  Spokane  Falls,  etc.,  B. 

ion  of  Mr.  Justice  Brewer,  Mr.  Justice  Co.,  21  Wash.  119,  57  Pac.  367,  75 

Brown    dissenting) ;    Western    Glass  A.  S.  B.  821,  46  L.B.A.  153. 

Mfg.  Co.  V.  Schoeninger,  42  Colo.  357,  18.  Murphy  v.  Southern  Pac  B.  Co., 

94  Pac.  342,  126  A.  S.  R.  165,  15  31  Nev.  120,  101  Pac.  322,  21  Ann. 
L.B.A.(N.S.)  663;  South  Bend  v.  Tur-  Cas.  502. 

ner,  156  Ind.  418,  60  N.  E.  271,  83  19.  Wanek  v.  Winona,  78  Minn.  98, 
A.  S.  B.  200,  54  L.B.A.  396;  Ottawa  80  N.  W.  851,  79  A.  S.  R.  354,  46 
V.  GiUiland,  63  Kan.  165,  65  Pac.  252,  LJR.A.  448. 

88  A.  S.  R.  232;  Belt  Electirie  Line  Co.  20.  Ottawa  v.  Gilliland,  63  Eait.  165, 
V.  Allen,  102  Ky,  551,  44  S.  W.  89,  80  65  Pac.  252,  88  A.  S.  R.  232;  Wanek 
A.  S.  R.  374;  Graves  ▼.  Battle  Creek,  v.  Winona,  78  Minn.  98,  80  N.  W. 

95  Mich.  266,  54  N.  W.  757,  35  A.  S.  851,  79  A.  S.  B.  354,  46  L.BA..  448. 
R.  561, 19  L.R.A.  641.  1.  Wostem  Glaas  "Ufg.  Co.  v.  Sdio«»- 
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foom,  in  the  presence  of  the  jury,  an  exposure  of  his  person  to  show 
the  extent  of  his  injuries,'  and  may  in  private  call  his  personal 
friends  and  his  own  physicians  into  a  room,  and  there  permit  them 
a  full  examination  of  his  person,  in  order  that  they  may  testify  as 
to  what  they  see  and  find,  thus  disclosing  the  actual  facts  to  the  jury 
in  his  own  interest,  it  would  be  strange  if  the  court  cannot  compel 
him  to  make  such  a  disclosure  when  his  interests  are  against  it;* 
that  the  tendency  of  modern  adjudications  and  of  niodern  thought 
is  to  open  the  door  as  wide  as  possible  for  the  introduction  of  all 
evidence  that  may  throw  light  upon  the  particular  subject  under- , 
going  investigation ;  *  that  in  view  of  the  liability  of  public  corpo- 
rations for  negligence  resulting  in  injury  to  the  person  it  has  become 
of  the  utmost  importance  to  have  the  question  of  the  power  of  the 
court  determined  with  due  regard  for  the  public  welfare ;  '  and  lastly 
that  state  courts  following  a  decision  of  the  federal  supreme  court  • 
denying  the  existence  of  power  to  require  physical  examination  of  a 
party  have  overlooked  the  influence  which  a  federal  statute,  not  bind- 
ing on  state  courts,  had  upon  the  determination  of  the  question  by 
the  federal  court.'' 

15.  Inherent  Power  Denied. — ^Upon  the  question  whether  the  court, 
in  a  personal  injury  action  has  inherent  power  to  require  the  pltun- 
tiff  to  submit  to  a  physical  examination  by  physicians  and  surgeons, 
the  authorities  are  "in  hopeless  conflict,"  *  and  "any  attempt  to  recon- 

ninger,  42  Colo.  357,  94  Pac.  342,  126  4.  Atchison,  etc.,  R.  Co.  v.  Thul,  29 

A.  S.  R.  165,  15  L.R.A.(N.S.)   663;  Kan.  466,  44  Am.  Rep.  659. 

Richmond,  etc.,  B.  Co.  v.  Childrcss,  82  5.  Lane  v.  Spokane  Falls,  etc.,  R. 

Ga.  719,  9  S.  E.  602,  14  A.  S.  R.  189,  Co.,  21  Wash.  119,  57  Pac.  367,  75  A. 

3  LJI.A.  808;  Wanek  v.  Winona,  78  S.  R.  821,  46  L.R.A.  153. 

Minn.  98,  80  N.  W.  851,  79  A.  S.  R.  6.  Union  Pac.  R.  Co.  v.  Botsford, 

354,  46  L.B.A.  448;  Brown  v.  Chicago,  141  U.  S.  250, 11  S.  Ct.  1000,  36  U.  S. 

etc,  R.  Co.,  12  N.  D.  61,  95  N.  W.  (L.  ed.)  734. 

153,  102  A.  S.  B.  564;  Lane  v.  Spo-  7.  Brown  v.  Chicago,  etc.,  R.  Co., 

kane  Falb,  etc.,  R.  Co.,  21  Wash.  119,  12  N.  D.  61,  95  N.  W.  153,  102  A. 

57  Pac.  367, 75  A.  S.  R.  821,  46  L.R.A.  s.  R.  564. 

153-         .  "We  find  that  the  [federal]  supreme 

2.  Bee  mxia,  par.  io.  eonrt  was  passing  upon  limitations  by 

■■  J'  iF"^"  o,:?°f ;  ?•  J9J*\  Ann  ^^'^  Statute  that  have  no  binding  force  upon 

]f-  ^A  ?•  ^2'  ^■^-  ^«  ^^^'  ^  ^-  ^i  tJ»e  state  courts."  Weste^Glass  Mtg. 

^-  ^1     «    (^t^f  °P™  «^  Co.  y.  Sehoeninger,  42  Colo.  357,  M 

MX.  Justice  crewer,  MX.  Justice  crown  t>„  oao  toa  a    a  d   iur  le  t  t>  a 

concurring);   South  Bend  v.  Tuxner,  !^i^!'«P  ^-  ^'  ^-  ^^'  ^  ^^^^^ 

156  Ind.  418,  60  N.  E.  271,  83  A.  S.  (J>*-»v>  00^-  t>      »   r.      oo 

R.  200,  54  LJI.A.  396;  OttiJwa  v.  GU-  „'\^t^^o?°^^^";  ?*  ^^^ 

mand,  63  Kan.  165,  65  Pac  252,  88  ^°*-J22.  81  Pac.  3^,  4  Ann.  Cas. 

A.  S.  R.  232;  Wanek  v.  Winona,  78  W"'   '»'  LBA.  Ill;  Larson  v.  Salt 

Minn.  98,  80  N.  W.  851,  79  A.  8.  R.  I^e  City,  34  Utah  318,  97  Pac.  483, 

364,  46  L.R_A..  448;  State  v.  Troup,  23  L.R.A.(N.S.)  462  and  note. 
98  Neb.  333,  162  N.  W.  748,  L.R.A.       Note:  14  L.R.A.  466. 
1016E  936.  To   the  same   effect,   see   State  t. 
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die  them  would  be  barren  of  results,"  *  although  it  is  said  that  saob. 
differences  of  opinion  may  be  accounted  for  in  part  by  difference 
in  the  circumstances  under  which  such  examinations  were  requested.*^ 
Whether  the  weight  of  reason  £uid  authority  is  on  the  side  of  the 
majority  favoring  the  existence  of  the  power,**  may  be  doubted.** 
At  any  rate,  in  several  cases,  and  usually  upon  careful  considera- 
tion,** it  has  been  held  that  a  court  possesses  no  inherent  power  ** 
to  require  such  examination.*'  In  the  leading  case  it  was  declared 
that  no  right  is  more  sacred  or  more  carefully  guarded  by  the  common 
law  than  the  right  of  every  individual  to  the  possession  and  control 
of  his  own  person,  free  from  all  restraint  or  interference  of  others, 
unless  by  clear  and  unquestioned  authority  of  law,  that  the  inviola- 
bility of  the  person  is  as  much  invaded  by  a  compubory  stripping 
and  exposure  as  by  a  blow,  and  that  no  order  commanding  such 
an  exposure  was  ever  known  to  the  common  law  in  the  administra- 
tion of  justice  between  individuals  except  in  a  very  small  number  of 
cases,  based  upon  special  reasons,  and  upon  ancient  practice,  coming 
down  from  ruder  ages,  now  mostly  obsolete  in  England,  and  ilever 
introduced  into  this  country.**  And  it  is  said  that  no  order  to  inspect 
the  body  of  a  party  in  a  personal  action  appears  to  have  been  made, 
or  even  moved  for,  in  any  of  the  English  courts  of  law,  at  any  period 

Troup,  98  Neb.  333,  152  N.  W.  748,  44  U.  S.  (L.  ed.)  172;  State  ▼.  CaU, 

L.R.A.1915E  936  and  note.  64  Fla.  144,  59   So.  789,  41  L.R.A. 

9.  May  v.  Northern  Pac.  E.  Co.,  32  (N.S.)  1071;  Stack  v.  New  York,  etc., 
Mont.  522,  81  Pac.  328,  4  Ann.  Cas.  R.  Co.,  177  Mass.  155,  58  N.  E.  686, 
605,  70  L.R.A.  111.  83  A.  S.  R.  269,  52  L.R.A.  828;  May 

10.  O'Brien  v.  La  Crosse,  99  Wis.  v.  Northern  Pac.  R.  Co.,  32  Mont.  522, 
421,  75  N.  W.  81,  40  L.R,A.  831.  81  Pac.  328,  4  Ann.  Caa.  605,  70  L.R.A. 

11.  See  supra,  par.  14.  Ill;  McQuigan  v.  Delaware,  etc.,  R. 

12.  Note:  14  L.R.A.  466.  Co.,  129  N.  Y.  50,  29  N.  E.  235,  26 

13.  "The  opinions  of  the  several  A.  S.  R.  507,  14  L.R.A.  466  and  note; 
courts  which  have  passed  upon  the  Austin,  etc.,  R.  Co.  v.  Cluck,  97  Tex. 
question  present  very  fully  the  consid-  172,  77  S.  W.  403,  104  A.  S.  R.  863, 
erations  bearing  upon  it."  McQuigan  1  Aim.  Cas.  261,  64  L.R.A.  494;  Hous- 
V.  Delaware,  etc.,  R.  Co.,  129  N.  Y.  ton,  etc.,  R.  Co.  v.  Anglin,  99  Tes. 
50,  29  N.  E.  235,  26  A.  S.  R.  507,  349,  89  S.  W.  966,  2  L.R.A.(N.S.)  386 
14  L.R.A.  466.  and  note,  rev'g  86  S.  W.  785;  Larson 

Specially  illuminating  discussions  v.  Salt  Lake  City,  34  Utah  318,  97 
are  in  May  v.  Northern  Pac.  R.  Co.,  32  Pac.  483,  23  L.R.A.(N.S.)  462  and 
Mont.  522,  81  Pac.  328,  4  Ann.  Cas.  note. 

605,  70  L.R.A.  111;  Larson  v.  Salt  Notes:  68  A.  S.  R.  245,  246;  15 
Lake  City,  34  Utah  318,  97  Pac.  483,  L.R.A.(N.S.)  663;  1  Ann.  Cas.  266; 
23  L.R.A.(N.S.)  462.  11  Ann.  Cas.  845. 

14.  Am  to  power  conferred  by  stat-  Inherent  power  to  order  physical  ex- 
ute,  see  infra,  par.  16.  amination  denied  in  Canada,  see  LJI.A. 

16.  Union  Pac.  R.  Co.  v.  Botsford,  1915E  938  note. 
141  U.  S.  250, 11  S.  Ct.  1000,  35  U.  S.       16.  Union  Pac.  R.  Co.  v.  Botsford, 
(L.  ed.)  734  (by  a  divided  court),  re-  141  U.  S.  250, 11  S.  Ct.  1000,  35  U.  S. 
aflBrmed  in   Camden,  etc.,  R.   Co.   v.    (L.   ed.)    734    (by  a   divided  courtV 
Stetson,  177  U.  S.  172,  20  S.  Ct.  617, 
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of  their  history/'  and  that  it  is  a  just  inference  that  an  alleged  power 
which  has  lain  dormant  during  the  whole  period  of  English  juris- 
prudence, and  never  attempted  to  be  exercised  in  America  until 
within  a  recent  period,  never  in  fact  had  any  existence ;  ^^  that  if 
such  a  power  existed  in  the  common  law  practice,  it  must  have  been 
enforced  either  by  judgment  in  the  cause  or  by  proceas  of  contempt, 
whereas  there  are  no  precedents  which,  apart  from  statute,  would 
warrant  a  judge  in  nonsuiting  a  party  who  had  mtule  out  a  prima 
facie  case,  on  the  ground  that  he  refused  to  furnish  evidence  which 
might  or  might  not  overthrow  it,  nor  was  the  process  for  contempt 
employed  by  common  law  courts  in  similar  cases;  ^*  ihsX  it  might 
as  well  be  said  that  the  court,  in  the  absence  of  a  statute,  had  the 
power  to  compel  the  defendant  to  allow  plaintiff  before  trial,  to 
inspect  his  private  records  and  documents,  if  relevant  to  the  issue,*® 
or  to  examine  machinery  and  devices  in  his  possession  and  under 
bis  control,  defects  in  which  are  alleged  to  have  caused  the  plaintiff's 
injuries,  as  the  power  to  compel  a  plaintiff  in  the  absence  of  some 
statute  authorizing  it,  to  submit  his  person,  before  trial,  to  an  exam- 
ination on  behalf  of  the  defendant,  in  order  that  he  may  ascertain 
the  extent  and  character  of  the  injuries  and  qualify  vritnesses  to 
testify  concerning  them ;  *  that  discovery  was  not  compelled  by  the 
common  law  courts,  and  the  best  evidence  of  this  is  found  in  the 
fact  that  equity  interposed  in  this  behalf,  by  bill  of  discovery,  to 
prevent  failure  of  justice; '  that  the  power  of  the  court,  where  the 
plaintiff  has  testified  concerning  his  injuries,  to  compel  him  to  exhibit 
the  injured  parts  to  the  jury,  when  to  do  so  does  not  involve  an 
indecent  exposure,  is  quite  another  and  different  thing  from  the 
power  to  compel  him  to  submit  to  a  physical  examination  in  advance 
of  the  trial,  for  the  same  reason  that,  while  courts  of  law  could  not 
compel  the  inspection  or  production  of  private  papers  or  documents 
in  the  possession  or  under  the  control  of  a  litigant,'  they  could  com- 

17.  Union  Pac.  R.  Co.  v.  Botrford,  Cas.  261,  64  L.B.A.  494. 

141  U.  S.  250, 11  S.  Ct.  1000,  35  U.  S.  19.  Stack  v.  New  York,  etc.,  R.  Co., 
(L.  ed.)  734;  State  v.  Call,  64  Pla.  177  Mass.  155,  58  N.  E.  686,  83  A. 
144,  59  So.  789,  41  L.R.A.(N.S.)  1071;  S.  B.  269,  52  L.R.A.  328. 
May  V.  Northern  Pac.  R.  Co.,  32  Mont.  20.  See  Discovery,  voL  9,  p.  174. 
522,  81  Pac.  328,  4  Ann.  Cas.  605,  70  1.  Larson  v.  Salt  Lake  City,  34  Utah 
LJt.A.  Ill;  McQuigan  v.  Delaware,  318,  97  Pac.  483,  23  L.R.A.(N.S.)  462. 
'  etc.,  R.  Co.,  129  N.  Y.  50,  29  N.  E.  See  also  McQuigan  v.  Delaware,  etc., 
235,  26  A.  S.  R.  507,  14  L.R.A.  466;  Co.,  129  N.  Y.  50,  29  N.  E.  235,  26 
Larson  v.  Salt  Lake  City,  34  Utah  318,  A.  S.  R.  507,  14  L.R.A.  466,  calling 
97  Pac  483,  23  L.R.A. (N.S.)  462.  attention  to  want  of  inherent  power 
Note:  68  A.  8.  R.  242.  to  compel  inspection  of   books   and 

18.  McQuigan  v.  Delaware,  etc.,  R.  papers. 

Co.,  129  N.  T.  50,  29  N.  E.  235,  26      2.  May  ▼.  Northern  Pac  B.  Co.,  32 
A.  S.  R.  507, 14  L.B.A.  466;  Austin,  Mont.  522,  81  Pac.  328,  4  Ann.  Cas, 
etc.,  R.  Co.  v.  Cluck,  97  Tex.  172,  77   605,  70  L.ILA..  111. 
S.  W.  403,  104  A.  S.  B.  863,  1  Ann.      3.  See  Disoovmr,  vol.  9,  p.  165. 
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pel  him  to  produce  a  document  or  paper  if  he  came  into  court  with 
it  about  his  person ;  *  that  a  power  exercised  by  a  court  of  equity 
or  the  English  ecclesiastical  courts  in  divorce  or  marriage  annulment 
cases  is  not  a  precedent  for  the  exercise  of  the  same  power  by  a 
court  of  law ;  •  that  in  many  cases  where  courts  have  asserted  the 
power  its  existence  was  either  assumed  or  merely  asserted,  and  m 
others,  the  courts  instead  of  discussing  the  source  of  the  power,  or 
undertaking  to  state  by  what  authority  such  a  power  is  exercised, 
have  proceeded  to  give  reasons  why  trial  courts  ought  to  have  such 
a  power,  and  why  it  ought  to  be  exercised  by  them,* — matters  more 
appropriate  for  consideration  by  legislatures  than  by  courts ; '  that 
among  the  decisions  asserting  the  existence  of  the  power  there  is 
"the  greatest  possible  confusion"  as  to  its  source  and  nature  and 
the  mode  of  exercising  it;*  that  such  plastic  phrases  and  pointless 
truisms  as  that  courts  are  organized  "to  establish  and  enforce  equal 
and  exact  justice"  between  litigants,  do  not  argue  anything,  for  there 
are  many  things  over  which  it  may  be  expedient  on  the  part  of 
courts  to  exercise  a  discretionary  power,  but  concerning  which  courts 
have  constantly  refused  to  act  because  of  a  want  of  power;*  that 
the  asserted  duty  of  courts  to  dispense  exact  justice  does  not  imply 
an  unlimited  power  over  the  persons  of  litigants,  or  authority  to 
originate  and  introduce  a  new  process  to  enable  parties  to  secure 
evidence  hi  support  of  their  cases ;  **  that  a  court  cannot,  under  cover 
of  procedure  or  to  accomplish  justice  in  a  particular  case,  invade 
recognized  rights  of  person  or  property ;  **  that  the  general  duty  of 
courts  is  not  to  change,  but  to  work  out  the  principles  already  sanc- 
tioned by  the  practice  of  the  past,  and  that  no  judge  is  at  liberty 
to  decide  with  sole  reference  even  to  his  strongest  convictions  of 
policy  and  right ;  **  that  the  need  of  the  power  easily  may  be  exag- 
gerated, because,  if  a  plaintiff  should  dare  to  refuse  a  reasonable 

4.  Larson  v.  Salt  Lake  City,  34  Utah  Larson  v.  Salt  Lake  City,  34  Utah  318, 
318,    97   Pao.   483,   23   IiJR.A.(N.S.)  97  Pac.  483,  23  L.R.A.(N.S.)  462. 
462.  8.  May  v.  Northern  Pac.  R.  Co.,  32 

5.  May  v.  Northern  Pac.  B.  Co.,  32  Mont.  522,  81  Pac.  328,  4  Ann.  Cas. 
Mont.  522,  81  Pac.  328,  4  Ann.  Cas.  605,  70  L.R.A.  111. 

605,  70  L.R.A.  111;   Larson  v.   Salt  9.  Larson  v.  Salt  Lake  City,  34  Utah 

Lake  City,  34  Utah  318,  97  Pac.  48.3.  318,  97  Pac.  483,  23  L.R.A.(N.S.)  462. 

23  L.R.A.(N.S.)  462.  10.  McQuigan  v.  Delaware,  etc.,  R. 

6.  Larson  v.  Salt  Lake  City,  34  Utah  Co.,  129  N.  Y.  50,  29  N.  E.  235,  26 
318,  97  Pac.  483,  23  L.R.A.(N.S.)  46a  A.  S.  R.  507,  14  L.R.A.  466;  Austin, 

7.  Stack  V.  New  York,  etc.,  R.  Co.,  etc.,  R.  Co.  v.  Cluck,  97  Tex.  172,  77 
177  Mass.  155,  58  N.  E.  o86,  83  A,  S.  W.  403,  104  A.  S.  R.  863,  1  Ann. 
S.  B.  269,  52  L.B.A.   328;  May  v.  Cas  261,  64  L.R.A.  494. 

Northern  Pac.  R.  Co.,  32  Mont.  522,      11.  McQuigan  v.  Delaware,  etc.,  B. 
81  Pac.  328, 4  Ann.  Cas.  605,  70  L.E.A.  Co.,  129  N.  Y,  50,  29  N.  E.  235,  26 
111;  Austin,  etc.,  R.  Co.  v.  Cluck,  97  A.  8.  R.  507, 14  L.R.A.  466. 
Tex.  172,  77  S,  W.  403,  104  \.  S.  R.       12.  Stack  ▼.  New  York,  etc.,  R.  Co., 
863,  1  Ann.  Cas.  261,  64  L.RJl.  494;  177  Mass.  166,  68  N.  E.  686,  83  A.  8. 
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examination  it  wotild  be  the  subject  of  just  comment  to  the  jury;  ^* 
that  the  existence  of  the  power  is  not  indispensable  to  the  due  admin- 
istration of  justice,  and  its  exercise  depending  on  the  discretion  of 
the  judge,  would  be  subject  to  great  abuse ;  **  that  while  it  may  be 
true  that  evil  practices  by  plaintiffs  in  personal  injury  cases  have 
grown  up,  it  is  equally  true  that  to  establish  such  a  rule  of  practice 
would  place  in  the  power  of  defendants  the  means  of  tuinoying  plain- 
tiflPs,  and  of  intimidating  the  most  worthy  of  plaintiffs ;  *•  that  (in 
at  least  one  state)  the  local  constitution  and  statutes  with  regard 
to  the  practice  and  jurisdiction  of  courts  are  antagonistic  to  a  com- 
pulsory physical  examination  in  this  class  of  cases ;  **  and  that  the 
very  courts  which,  in  the  absence  of  a  statute,  assert  the  existence  of 
the  power  to  compel  the  plaintiff  to  submit  to  such  an  examination, 
assert,  with  equal  emphasis,  that  an  order  of  court  that  a  veterinary 
surgeon  may  be  sent  on  the  premises  of  a  party  against  his  will, 
to  examine  a  horse  whose  condition  was  in  dispute  in  an  action 
brought  to  recover  damages  for  breach  of  warranty  in  the  sale  of 
the  horse,  provided  the  owner  or  any  person  he  might  select  would 
accompany  such  surgeon,  was  in  excess  of  the  power  of  the  court*' 
16.  Statutory  Power.— Statutes  have  been  enacted  in  some  of  the 
United  States  authorizing  the  court  in  which  an  action  to  recover 
damages  for  injury  to  the  person  is  pending,  to  order  a  physical  exam- 
ination of  the  plaintiff  by  physicians  or  surgeons.  The  constitu- 
tionality of  such  of  these  statutes  as  have  been  judicially  considered 
has  been  affirmed  in  respect  of  the  federal  and  the  state  constitu- 
tions; **  and  the  power  of  legislatures  in  this  behalf  is  impliedly 
acknowledged  in  cases  where  the  inherent  power  of  courts  to  order  a 
physical  examination  "  is  denied.*'     By  virtue  of  section  721  of 

R.  209,  62  L.B.A.  328;  Anstin,  etc.,  R.  18.  Camden,  etc.,  R.  Co.  v.  Stetson, 

Co.  V.  Cluck,  97  Tex.  172,  77  S.  W.  177  U.  S.  172,  20  S.  Ct.  617,  44  U.  S. 

403, 104  A.  S,  R.  863, 1  Ann.  Cas.  261,  (L.  ed.)  721  (New  Jersey  statute,  al- 

64  L.R.A.  494.  ready  held  valid  by  the  supreme  court 

15.  Stack  V.  New  York,  etc.,  R.  Co.,  of  that  state) ;  Lyon  v.  Manhattan  R. 
177  Mass.  155,  58  N.  E.  686,  83  A.  S.  Co.,  142  N.  Y.  298,  37  N.  E.  113,  26 
R.  269,  52  L.R.A.  328.  L.RA.  402   (New  York  statute).     In 

14.  McQuigan  v.  Delaware,  etc.,  R.  both  of  the  foregoing  cases  the  statutes 

Co.,  129  N.  Y.  50,  29  N.  E.  235,  26  pronounced  valid  are  quoted.    See  also 

A.  S.  R.  607,  14  L.R.A.  466.  State  v.  CaU,  64  Fla.  144,  59  So.  789, 

16.  Austin,  etc.,  R.  Co.  v.  Cluck,  97  41  L.R.A.(N.S.)  1071,  where  the  stat- 
Tex.  172,  77  S.  W.  403,  104  A.  S.  R.  ute  (quoted)  was  enforced  without  al- 
863,  1  Ann.  Cas!  261,  64  L.R.A.  494.  losion  to  any  question  of  its  eonstitn- 

lo.  Anstin,  etc.,  R.  Co.  v.  Cluck,  97  tionality;  People  v.  Steward,  249  111. 

Tex.  172,  77  S.  W.  403,  104  A.  S.  R.  311,  94  N.  E.  511,  Ann.  Cas.  1912A 

863,  1  Ann.  Cas.  261,  64  L.R.A.  494.  135,  33  LJl.A.(N.S:)  259,  where  it  b 

17.  Larson  t.  Salt  Lake  City,  34  said  that  such  a  statute  would  be  valid. 
Utah  318, 97  Pac  483, 23  LJLA.(N.S.)  19.  See  supra,  par.  15. 

462,  citing  as  the  case  referred  to,  and  20.  Stack  v.  New  York,  etc.,  R.  Co., 
qnoting  tiierefrom,  Martin  v.  Elliott,  177  Mass.  loo,  58  N.  E.  686,  83  A. 
106  Mieh.  130,  63  N.  W.  998, 31 UELA..  8.  R.  269,  52  LJI.A.  328;  May  v. 
160.  Northern  Pac  B.  Co.,  32  Mont  622, 
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the  United  States  Revised  Statutes  making  the  laws  of  the  several 
states  rules  of  decision  in  federal  courts  in  certain  cases,  if  the  pro- 
visions of  the  state  statutes  above  mentioned  do  not  conflict  with 
any  act  of  Congress  regulating  the  examination  of  witnesses  in  courts 
of  the  United  States,  they  are  to  be  apphed  in  common  law  actions 
in  federal  courts  sitting  within  the  state,  regardless  of  the  citizenship 
of  the  plaintiff  at  the  time  of  the  injury ;  and  this  would  be  so  where, 
by  the  terms  of  the  statute,  the  information  obtained  by  the  examin- 
ing physician  or  surgeon  can  be  availed  of  only  by  producing  the  wit- 
ness and  examining  him  in  open  court,  or  by  deposition,  if  he  come 
within  the  exceptions  mentioned  in  the  federal  statutes.^  In  one  case, 
however,  it  was  thought  that  the  particular  form  of  the  state  statute 
authorizing  an  order  for  physical  examination  before  trial  would 
probably  be  regarded  as  conflicting  with  the  law  of  Congress  relat- 
ing to  the  production  of  evidence,  and  therefore  not  enforceable  in 
a  federal  court.*  Courts  ar€  disinclined  to  extend  beyond  the  terms 
of  the  statute  the  power  to  require  a  physical  examination.'  For 
example,  if  the  statute  provides  for  examination  "by  a  physician 
to  be  named  by  the  court,  in  the  presence  of  one  or  more  physicians 
or  attendants  of  the  injured  party,  if  the  party  so  desires,"  the  court 
cannot  order  an  examination  to  be  made  in  the  presence,  or  with 
the  assistance  of  any  other  than  the  appointed  physicians,  unless  the 
party  consents.*  Statutes  compelling  the  answer  to  interrogatories, 
and  the  exhibition  of  documents  under  the  penalty  of  a  nonsuit  or 
default,  or  empowering  the  court  to  order  a  view  of  a  place  in  ques- 
tion, or  of  "any  property,  matter,  or  thing  relating  to  tiie  contro- 
\ersy  between  the  parties,"  do  not  extend  to  the  ordering  of  an  inter- 
ference with  the  person  of  a  party  by  someone  "out  of  court,  in  order 
to  qualify  himself  to  be  called  as  a  witness  by  the  opposing  party 
if  the  latter  sees  fit.'  But  it  seems  that  a  statute  in  conferring  upon 
every  court  the  power  "to  control  in  furtherance  of  justice,  the  con- 
duct of  its  ministerial  officers,  and  of  all  other  persons  in  any  manner 
connected  with  a  judicial  proceeding  before  it,  in  every  matter  apper- 
taining thereto"  suffices  to  authorize  an  order  for  physical  examina- 

81  Pac.  328, 4  Ann.  Cas.  605, 70  L.R.A.  2.  Camden,  etc,  R.  Co.  v.  Stetson, 
111;  McQuigan  v.  Delaware,  etc.,  R.  177  U.  S.  172,  20  S.  Ct.  617,  44  U.  S. 
Co.,  129  N.  Y.  50,  29  N.  E.  235,  26  (L.  ed.)  721  (obiter,  and  referring  to 
A.  S.  R.  507,  14  L.R.A.  466;  Austin,  the  New  York  statute  quoted  in  Lyon 
etc.,  R.  Co.  V.  Cluck,  97  Tex.  172,  77  v.  Manhattan  R.  Co.,.  142  N.  Y.  298, 
S.  W.  403,  104  A.  S.  R.  863,  1  Ann.  37  N,  E.  113,  25  L.R.A.  402). 
Cas.  261,  64  L.R.A.  494;  Larson  v.  8.  Note:  11  Ann.  Cas.  846.  See  in- 
Salt  Lake  City,  34,  Utah  318,  97  Pac.  fra,  par.  18. 
483,  23  L.R.A.(N.S.)  462.  4.  State  v.  CaU,  64  Pla.  144,  59  So. 

1.  Camden,  etc.,  R.  Co.  v.  Stetson,  789,  41  LJt.A.(N.S.)  1071. 

177  U.  S.  172,  20  S.  Ct.  617,  44  U.  S.  6.  Stack  v.  New  York,  etc.,  R.  Co., 

(L.  ed.)  721  (New  Jersey  statute  held  177  Mass.  155,  58  N.  E.  686,  83  A.  S. 

applicable).  R.  269,  52  L.R.A.  328. 
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tion  of  a  party.*  A  statutory  provision  for  the  physical  examination 
of  plaintiff  in  personal  injury  actions  was  construed,  by  application 
of  familiar  rules  in  ascertaining  the  meaning  of  statutes,  to  be  part 
ofthe  general  statutory  scheme  for  the  examination  of  parties  before 
trial,  a  section  relating  to  the  latter  having  been  amended  by  inser- 
tion of  the  provision.  Upon  such  construction  it  was  held  that  an 
order  for  physical  examination  before  trial,  but  independent  of  exam- 
ination as  a  witness  or  party,  and  in  the  absence  of  a  referee,  was 
unauthorized;  that  the  power  should  not  be  used  in  such  a  way  as 
to  leave  any  doubt  as  to  the  fairness  and  good  faith  of  the  proceed- 
ing, which  should  be  a  fair  and  open  inquiry  after  truth,  wherein 
both  sides  are  or  may  be  participants;  for  if  it  is  used  solely  for  the 
purpose  of  enabling  the  defendant  to  prepare  expert  witnesses  to 
give  testimony  at  the  trial  it  wiQ  be  hardly  possible  to  keep  the  fact 
from  the  jury,  and  it  is  easy  to  see  how  such  an  element  in  the  case 
might  be  used  to  excite  sympathy,  stimulate  prejudices,  and  in  some 
cases  possibly  to  enhance  damages ;  that  the  term  "physical  examina- 
tion" implies  not  only  the  observation  of  external  marks  or  indica- 
tions of  personal  injury  or  disease,  but  an  inquiry,  by  means  of  ques- 
tions and  answers  as  to  the  cause,  nature,  character,  and  extent  of 
the  disability;  that  mere  external  appearances  are,  in  themselves, 
of  no  consequence  unless  identified  and  connected  with  the  accident 
as  the  cause;  and  therefore  that  disclosures  such  as  ordinarily  occur 
between  patient  and  physician  must  necessarily  accompany  the  inspec- 
tion of  the  injured  parts.'  An  order  for  physical  examination,  prop- 
•srly  made  in  pursuance  of  statutory  power,  may  be  enforced  by 
refusing  to  permit  the  tri€j  of  the  case  so  long  as  the  plaintiff  declines 
V)  submit  to  an  effectual  examination.* 

17.  Examination  of  Women. — ^As  already  shown,  where  the  inher- 
ent power  of  a  court  to  order  a  physical  examination  of  a  party  is 
recognized,  no  exception  is  made  in  favor  of  women."  And  in  stat- 
utes conferring  the  power  women  are  not  exempted.*"  As  agednst 
the  contention  that  a  physical  examination  is  an  impertinence  to 
which  a  modest  woman  would  not  consent,  it  has  been  observed  that 
the  demands  of  justice  not  infrequently  occasion  private  inconve- 
nience and  annoyance,  and  that  a  witness  is  frequently  required  to 
answer  questions  which  shock  modesty  and  offend  the  sense  of  deli- 
cacy ;  **  and  that  if  she  has  sul»nitted  to  an  examination  by  her 

6.  Johnston  ▼.  Southern  Pac.  Co.,  789,  41  L.E.A.(N.S.)  1071  (woman  re- 
150  Cal.  535,  89  Pac.  348,  11  Ann.  fusing  to  permit  X-ray  examination). 
Cas.  841;   Biohmond,  etc.,  R.  Co.  v.      -9.  See  supra,  par.  14. 

Childress,  82  Ga.  719,  9  S.  E.  602,  14  10.  See  supra,  par.  16. 

A.  S.  R.  189,  3  L.R.A.  808.  U.  Lane  v.  Spokane  Falls,  etc.,  R. 

7.  Lyon  v.  Manhattan  R.  Co.,  l42  Co.,  21  "Wash.  119,  5/  Pac.  367,  76  A, 
N.  T.  298,  37  N.  E.  113.  25  L.R.A.  402.  S.  R.  821,  46  T.R.A.  153. 

8.  State  V.  GaU,  64  Fla.  144,  59  So. 
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own  physicians,  even  of  organs  peculiar  to  female  functions,  it  is  no 
greater  indignity  to  be  examined  by  other  doctors.^*  A  woman's 
delicacy  and  refinement  of  feeling,  though  of  course  entitling  bar 
to  the  most  considerate  and  tender  treatment  consistent  with  the 
rights  of  others,  cannot  be  permitted  to  stand  between  the  defendant 
and  a  legitimate  defense  against  her  claim  of  a  considerable  sum  of 
money.  When  it  becomes  a  question  of  violence  to  the  refined  and 
delicate  feelings  of  the  plaintiff  on  the  one  hand,  and  possible  injus- 
tice to  the  defendant  on  the  other,  the  law  cannot  hesitate,  and 
justice  must  be  done.^'  But  the  peculiar  sensibility  of  a  woman  to 
the  touch  of  a  stranger  upon  her  bare  body  has  been  judicially 
noticed,*^  as  also  the  extreme  reluctance  with  which  a  refined  woman 
submits  to  some  examinations,  even  by  her  chosen  physician ;  *' 
and  the  power  to  order  an  examination  of  her  person  should  be  exer- 
cised cautiously,  and  only  when  necessary  to  a  full  determination 
of  the  facts  and  with  every  just  consideration  of  her  modesty.**  It 
would  be  unreasonable  to  order  an  examination  by  three  or  more 
experts  selected  by  the  defendant,  where  the  character  of  the  pro- 
posed examination  is  such  that  she  would  probably  dismiss  her  suit 
rather  than  consent,  and  where  she  makes  a  fair  offer  to  submit 
herself  to  a  concededly  impartial  physician  and  surgeon  of  her  own 
nomination.*^  The  fact  that  the  plaintiff  is  a  delicate  and  refined 
yoimg  woman  of  nervous  temperament  or  in  a  nervous  condition 
is  not  a  tenable  objection  to  a  surgical  examination  if  the  latter 
would  not  involve  any  ill  consequences  to  her;  and  if  she  be  an 
opium  addict,  the  habit  could,  without  hurt  to  her,  be  utilized  to 
allay  nervousness.**    Where  the  plaintiff  claims  damages  for  objective 

12.  Brown  t.  Chicago,  etc.,  R.  Co.,  (L.  ed.)  734;  Richmond,  etc.,  R.  Co. 

12  N.  D.  61,  95  N.  W.  153, 102  A.  S.  v.  Childress,  82  Ga.  719,  9  S.  E.  602, 

R.  564.  14  A.  S.  R.  189,  3  L.R.A.  808;  Lyon 

18.  Alabama  G.  S.  R.  Co.  v.  Hill,  v.  Manhattan  R.  Co.,  142  N.  Y.  298, 

90  Ala.  71,  8  So.  90,  24  A.  S.  R.  764,  37  N.  E.  113,  25  L.R.A.  402;  Larson 

9  L.R.A.  442;  Ottawa  v.  Gilliland,  63  v.  Salt  Lake  City,  34  Utah  318,  97 

Kan.  165,  65  Pac.  252,  88  A.  S.  R.  p^c.  483,  23  L.R.A.(N.S.)  462. 

^  ^kT'i    '       \     i  ^^^'i*^?  ^\^-  85  Mo.  629,  55  Am.  Rep.  390;  State 

61  Wis.  536,  50  Am.  Rep.  154.  ^  Pac  252,  88  A.  S.  R.  232.    To  the 

To   the  same   effect   see   dissenting  same  effect  see  Richmond,  etc.,  R.  Co. 

opinion  of  Mr.  Justice  Brewer   (Mr.  ^-  Childress,  82  Ga.  719,  9  S.  E.  602, 

Justice  Brown  concurring)   in  Union  ^*  ^  S-  ^-  ^89,  3  LJI.A.  808.    See 

Pac.  R,  Co.  V.  Botsford,  141  U.  8.  250,  also  infra,  par.   30. 
11  S.  Ct.  1000,  35  U.  S.  (L.  ed.)  734.       17.  Shepard  v.  Missouri  Pac  R.  Co., 

14.  Union  Pac.  R.  Co.  v.  Botsford,  86  Mo.  629,  56  Am.  Rep.  390. 
141  U.  S.  250, 11  S.  Ct.  1000,  35  U.  S.       18.  Alabama  G.  S.  R.  Co.  v.  Hill, 
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physical  injuries,  and  her  own  physicians  have  been  called  to  testify 
on  her  behalf  it  is  eminently  fit  that  the  court  should  grant  the 
defendant's  motion  for  a  physical  examination,  no  objection  being 
made  that  the  application  ia  untimely  or  that  the  physicians  selected 
are  not  reputable,  or  that  any  other  circumstances  would  make  the 
proposed  examination  improper.**  If  there  is  reasonable  ground  to 
suspect  that  a  female  plaintiff's  constiint  refusal  to  consent  to  an 
examination  by  physicians  not  in  her  employ  is  a  calculated  suppres- 
sion of  evidence — as  where  no  physician  was  consulted  for  several 
weeks  after  the  injury  was  received,  and  then  only  to  secure  his 
testimdHy  in  her  contemplated  suit;  that  a  physician  of  her  own 
employment,  who  had  examined  her  for  a  like  purpose  is  present 
in  town  at  the  time  of  the  trial,  and  is  not  called  as  a  witness;  that 
she  had  told  the  jury  of  her  pains  and  when  and  how  they  affected 
her,  and  submitted  to  a  digital  examination  of  her  injured  parts 
by  her  own  physicians — ^it  will  constitute  an  abuse  of  discretion  to 
deny  a  motion  that  she  be  ordered  to  submit  to  an  examination  by 
another  physician,  under  reasonable  restrictions,  or  else  have  her 
case  dismissed.**  Examination  of  her  injured  arm  could  not  shock 
a  woman's  delicacy.*  Womanly  instincts  would  be  abvmdantly  safe- 
guarded if  an  order  for  examination  by  physicians  named  by  the 
defendant  provided  that  the  plaintiff's  female  friends  or  her  own 
physiciian  could  be  present.*  And  in  case  of  a  married  woman,  it 
might  with  propriety  be  ordered  that  the  examination  be  made  in 
the  presence  of  her  husband,  if  desired.*  In  modern  times  the  medi- 
cal profession  has  the  benefit  of  skilful  women  physicians,  and  ordi- 
narily, other  things  being  equal,  such  physicians  ought  to  be  pre- 
ferred when  reasonably  practicable,  if  desired  by  the  woman  to  be 
examined.*  A  court  is  not  justified  in  denying  a  motion  for  exam- 
ination merely  because  the  plaintiff's  physician  has  fully  testified 
to  the  result  of  his  examination,'  especially  if  his  conclusions  and 
opinions  from  the  premises  he  testifies  to  are  not  approved  by  several 
other  reputable  physicians  and  surgeons  who  are  examined  as  to 

90  Aia.  71,  8  So.  90,  24  A.  S.  B.  764,  150  Cal.  535, 89  Pac.  348, 11  Ann.  Cas. 

9  L.R.A.  442.  841;  White  v.  Milwaukee  City  B.  Co., 

19.  Johnston   v.   Southern   Pac.   B.  61  Wis.  536,  21  N.  W.  524,  50  Am. 
Co.,  150  Cal.  535,  89  Pac  348, 11  Ann.  Rep.  154. 

Cas.  841.  3.  Owens  v.  Kansas  Citv,  etc,  R. 

20.  Brown  v.  Chicago,  etc,  B.  Co.,  Co.,  95  Mo.  169,  8  S.  W.  350,  6  A.  S. 
12  N.  D.  61,  95  N.  W.  153,  102  A.  S.  B.  39. 

R.  564  (uterus,  bladder  and  hip  bone).       4.  State  v.  Troup,  98  Neb.  333,  152 

1.  Graves  v.  Battle  Creek,  95  Mich.  N.  W.  748,  L.B.A.  1915E  936. 

266,  54  N.  W.  757,  35  A.  S.  B.  561, 19  5.  Alabama  (J.  8.  B.  Co.  v.  HiD,  90 

I,.B.A.  641.    See  also  as  to  examina-  Ala.  71,  8  So.  90,  24  A.  S.  B.  764,  9 

tion  and  exposure  of  foot  and   leg,  L.B.A.  442;   Brown  v.  Chicago,  etc., 

infra,  par.  27.  B.  Co.,  12  N.  D.  61,  95  N.  W.  183, 

2.  Johnston  y.  Southern  Pac.  R.  Co.,  102  A.  8.  B.  664. 
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their  conclusions  from  the  facts  stated  by  him.  Moreover,  his  sympa- 
thies are  naturally  with  her,  operating  a  bias  in  her  favor  even  with- 
out consciousness  of  it  on  his  part.*  The  court  may  properly  refuse 
to  require  a  woman  to  submit  to  a  dangerous  experiment  with  instru- 
ments.' 

18.  X-ray  Ezaminatio&  or  Photograpb. — ^In  the  earliest  case  in 
which  a  refusal  to  require  an  X-ray  examination  was  assigned  as 
error,*  the  appellate  court  considered  that  a  request  for  such  an  X-ray 
examination  was  properly  refused,  because  the  request  was  not  rea!?on- 
ably  made,  and  also  because  it  did  not  sufficiently  appear  that  the 
person  by  whom  the  defendant  desired  the  photograph  to  be  taken 
had  the  necessary  skill  and  experience.  Furthermore  the  court  said 
a  party  ought  not  to  be  required  to  submit  his  person  to  X-rays  until 
it  is  so  well  estabUshed  as  a  fact  in  science  that  the  process  is  harm- 
less that  the  courts  will  take  judicial  notice  of  it,  and  that  it  may 
admit  of  doubt  whether  that  time  has  yet  arrived,  but  that  if  the 
harmlessness  of  these  rays  becomes  as  well  established  in  science  as 
is  the  accuracy  of  photographs  taken  by  them,  there  is  as  much 
reason  why,  in  a  proper  case,  under  proper  safeguards,  the  plaintiff 
should  be  required  to  submit  his  person  for  the  purpose  of  an  X-ray 
photograph  as  there  is  for  requiring  a  party  to  submit  his  person 
to  a  physical  examination.*  Under  a  statute  giving  trial  courts  dis- 
cretionary power  to  require  the  plaintiff  in  personal  injury  actions 
to  submit  to  a  physical  examination  "by  a  physician  to  be  named  by 
the  court,  in  the  presence  of  one  or  more  physicians  or  attendants 
of  the  injured  party,  if  the  party  so  desires,"  the  physician  named 
must  himself  make  the  examination.  While  he  may  use  the  X-ray 
in  his  examination,  he  has  no  authority  to  take  X-ray  photographs 
of  the  person  of  the  party  examined  without  his  or  her  consent; 
much  less  has  he  authority  to  appoint  an  outside  photographer  to 
use  the  X-ray,  or  to  take  such  photographs.** 

19.  Examination  of  Bodily  Secretions. — Urine  which  has  passed 
from  the  body  is  no  part  of  the  person.  Being  a  lifeless  substance, 
separated  forever  from  the  individual,  it  can  be  no  more  indignity 
to  his  person  to  subject  such  substance  to  examination  and  analysis 
than  it  would  be  to  require  a  like  examination  of  his  castroff  clothing. 
Hence,  where  a  plaintiflF  testifies  that  he  is  suffering  from  albumen 
and  sugar  in  the  urine  as  a  result  of  the  injury  complained  of,  the 
coml;  has  power  to  order  that  he  produce  in  court  specimens  of  his 

6.  Alabama  G.  S.  R.  Co.  v.  Hill,  90  dangerons  under  circumstances  shown ) . 
Ala.  71,  8  So.  90,  24  A.  S.  R,  764,  9       8.  Note:    41   L.B.A.(N.S.)    1071. 

L  R  A.  442.  9.  Wittenberg  v.  Onsgard,  78  Minn. 

7.  OTBrien  v.   La   Crosse,  99   Wis.  342,  81  N.  W.  14,  47  L.R.A.  14L 
421,  75  N.  W.  81,  40  L.R.A.  831  (in-      10.  State  v.  Call,  64  Fla  144,  5!) 
trodnction  of  catheter  into  the  bladder,  So.  789,  41  LJl.A.(N.S.)  107L 
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orine  for  examination  and  analysis  "by  proper  experts  and  physi- 
cians," and  file  with  such  specimens  his  affidavit  that  they  consist 
of  urine  voided  by  him.  It  is  not  thereby  required  tiiat  the  urine 
shall  be  given  to  the  counsel  or  experts  of  the  defendant;  the  court 
will  determine  who  are  "proper  experts  and  physicians"  and  all  will 
be  under  its  direction;  and  thus  the  defendant  is  amply  protected 
from  any  danger  of  manufactured  evidence.  And  ii  is  said  that 
this  conclusion  is  not  inconsistent  with  rulings  in  other  cases  deny- 
ing the  right  of  a  court  to  subject  a  party  to  an  examination  of  his 
person,  as  no  exposure  of  his  person  is  here  involved.  Nor  could 
he  consider  it  any  indignity  to  him  to  furnish  a  specimen  of  his 
urine  to  be  used  as  evidence,  where  he  voluntwily  supplied  his  coun- 
sel with  a  specimen,  which  was  analyzed  by  physicians  of  their 
selection  and  the  evidence  then  detailed  in  court.**  But  in  a  juris- 
diction where  a  court's  poww  to  order  physical  examination  of  a 
party  is  denied  it  has  been  held  that  the  court  is  likewise  incompe- 
tent to  order  the  party  to  produce  a  specimen  of  his  urine  for  exami- 
nation, as  "the  court  could  not  enforce  such  an  order  without  taking 
possession  of  the  person  of  plaintiff  and  exercising  coercive  power  to 
comj^el  him  to  perform  the  act."  ** 

20.  Examination  of  Person  Not  a  Party. — ^In  the  preceding  para- 
graphs of  this  division  of  the  article  physical  examination  of  the 
plaintiff  in  an  action  has  alone  been  considered.  But  a  case  should 
not  be  thrown  out  of  court  because  of  one  not  a  party  to  it,  and 
who  is  neither  bound  to  obey  the  plaintiff's  orders,  nor  to  subject-to 
his  custody  or  control.  Hence,  where  the  plaintiff  was  a  father  suing 
for  injuries  to  his  minor  daughter,  and  the  latter  after  becoming 
of  age  refused  to  obey  an  order  of  the  court  requiring  a  physical 
examination  by  a  physician,  it  was  reversible  error  for  the  court 
thereupon  to  dismiss  the  action;  nor  was  the  dismissal  warranted 
by  a  statute  conferring  upon  every  court  the  power  to  control,  in 
furtherance  of  justice,  the  conduct  of  all  persons  "connected  with 
•  judicial  proceeding  before  it."  *' 

Discretion  of  Court 

21.  In  General. — ^It  has  occasionally  been  broadly  stated  that  a 
defendant,  upon  a  proper  application  and  a  proper  showing,  is  entitled 
as  a  matter  of  right  to  an  order  that  the  plaintiff  submit  to  a  physical 
examination  by  medical  experts.**     But  it  is  generally  held  that 

11.  Cleveland,  etc.,  R.  Co.  v.  Hud-  S63, 1  Ann.  Caa.  261,  64  L.R.A.  494. 
dleston,  161  Ind.  540,  46  N.  E.  678,  13.  Bagwell  v.  Atlanta  Consol.  St. 
68  A.  8..R.  238,  36  L.R.A.  681  (where  R.  Co.,  109  Ga.  611,  34  S.  E.  1018,  47 
the  verified  motion  is  quoted  in  full).  L.R.A.  486. 

12.  Austin,  etc.,  R.  Co.  v.  Clnok,  97  14.  Sibley  v.  Smith,  46  Ark.  275,  55 
Tex.  172,  77  S.  W.  403,  104  A.  8.  R.  Am.  Rep.  584;  Atehison,  etc.,  R.  Co. 
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there  is  no  abeolute  right  to  such  an  order,  and  that  it  may  be  granted 
or  refused  in  the  sound  discretion  of  the  court,^*  subject  to  reversal 
on  appeal  for  abuse  of  discretion.^* 

22.  Considerations  Influencing  Exercise  of  Discretion. — ^The  court 
should  not  go  beyond  the  necessities  of  the  case.^'  If  sufficient  evi- 
dence of  the  nature,  character,  extent,  and  permanency  of  the  alleged 
injuries  has  been  introduced  the  court  may  properly  decline  to  make 
the  order  for  the  purpose  of  obtaining  other  merely  cumulative  evi- 
dence.^* After  thorough  and  searching  examinations  by  the  defend- 
ant's phy^cians  prior  to  the  trial,  it  is  not  an  abuse  of  discretion  to 
deny  a  motion  made  at  the  middle  of  the  trial,  for  further  examina- 
tion by  other  of  the  defendant's  medical  experts.  There  is  a  limit  to 
everything,  and  prejudicial  errors  might  happen  to  a  plaintiff  by  the 
evidence  of  a  defendant  if  the  court  were  to  compel  limitless  exami- 
nations in  the  hope  of  procuring  some  medical  export  who  mi^t 
agree  with  some  theory,  character  of  disease,  or  injury  contended 
for  by  the  defendant,  and  thus  the  power,  which  is  to  be  exercised 
for  the  purpose  solely  of  ascertaining  the  truth  could  be  so  distorted 
as  to  prove  an  engine  of  destruction  to  the  plaintiff's  rights  in  the 
hands  of  unscrupulous  or  dishonest  defendants.*'  The  court 'is  not 
required  to  order  an  examination  by  a  greater  number  of  experts 
than  is  actually  necessary  for  the  purposes  of  justice,  nor  to  make 
the  order  unless  the  proposed  experts  are  really  competent  to  make 
the  examination.**  If  the  application  for  an  order  for  physical 
examination  is  made  for  the  purpose  of  embarrassing  or  coercing 
the  plaintiff,  the  trial  court  will  be  quick  to  discover  that  pur- 
pose, and  will  not  make  the  order  unless  it  clearly  appears  that 

V.  Thul,  29  Kan.  466,  44   Am.   Rep.  (N.S.)  465;  11  Aim.  Cas.  845. 

659.  16.  Note:  11  Ann.  Cas.  845. 

15.  Alabama  G.  S.  R.  Co-  ▼•  Hill,  For    further    consideration    of   tlie 

90  Ala.  71,  8  So.  90,  24  A.  S.  R.  764,  exercise  of  diaeretion,  see  infra,  par. 

9  L.R.A.  442,  93  Ala.  514,  9  So.  722,  22,  29. 

30  A.  S.  R.  65;  Western  Glass  Mfg.  17.  Atchison,  etc.,  R.  Co.  v.  Thul, 

Co.  V.  Schoeninger,  42  Colo.  357,  94  29  Kan.  466,  44  Am.  Rep.  659.     As 

Pae.  342,  126  A.  S.  R.  165,  15  L.R.A.  to  the  exercise  of  discretion  in  respect 

(N.S.)  663;  South  Bend  v.  Turner,  156  of  examination  of  women,  see  supra. 

Ind.  418,  60  N.  E.  271,  83  A.  S.  R.  par.  17. 

200,  54  L.R.A.  396;  Belt  Electric  Line  18.  Sibley  v.   Smith,  46  Ark.  275, 

Co.  V.  Allen,  102  Ky.  551,  44  S.  W.  55  Am.  Rep.  584;  Atchison,  etc.,  R. 

89,  80  A.  S.  R.  374;  Shepard  v.  Mis-  Co.  v.  Thul,  29  Kan.  466,  44  Am.  Rep. 

souri  Pac.  R.  Co.,  85  Mo.  629,  55  Am.  659. 

Rep.  390;   Sidekum  v.  Wabash,  etc.,  Note:  2  L.R.A. (N.S.)    387. 

R.  Co.,  93  Mo.  400,  4  S.  W.  701,  3  19.  Murphy  v.  Southern  Pac.  Co., 

A.  S.  R.  549  and  note;  Fullerton  v.  31  Nev.  120,  101  Pac.  322,  21  Ann. 

Fordyce,  121  Mo.  1,  25  S.  W.  587,  42  Cas.  502. 

A.  S.  R.  516;  O'Brien  v.  La  Crosse,  99  20.  Atchison,  etc,  R.  Co.  v.  Thul, 

Wis.  421,  75  N.  W.  81,  40  L.R.A.  831.  29  Kan.  466,  44  Am.  Rep.  659. 

Notes:  68  A.  S.  R.  244;  23  L.R,A. 
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a  condition  exists  that  can  be  definitely  determined  by  such  exami- 
nation and  cannot  be  satisfaGtorily  determined  without  it*  It  is 
generally  held  that  there  is  no  abuse  of  discretion  in  refusing  to 
order  an  examination  by  a  physician  hostile  or  obnoxious  to  the 
plaintiff.'  Where  a  plaiotiff  objects  to  an  examination  by  a  named 
doctor  of  the  defendant's  selection,  because  his  relations  with  the 
doctor  are  unfriendly,  coupling  with  his  objection  an  offer  to  accept 
any  other  doctor  whom  tiie  defendant  might  choose  to  send,  his 
personality  should  be  respected  to  that  small  extent'  Where  there 
is  no  showing  that  permission  to  make  an  examination  has  been 
denied  by  the  plaintiff,  nor  that  an  examination  is  necessary  in  order 
to  aid  the  defendant  in  making  its  defense,  and  the  motion  is  made 
in  the  midst  of  the  trial,  and  seeks  only  for  an  examination  by 
physicians  called  by  the  defendant,  the  motion  may  properly  be 
denied.*  An  examination  should  not  be  ordered  when  there  ie 
reason  to  believe  that  it  will  endanger  the  plaintiff's  life  or  health 
or  inflict  serious  pain.*  However,  any  enforced  examination  is  vexa- 
tious and  embarrassing,  and  very  frequently  must  involve  some  slight 
degree  of  that  discomfort  which  is  denominated  pain.*  It  has  been 
said  in  some  oases  that  the  court  should  not  order  an  examination 
&at  will  require  the  use  of  ansesthetics,  opiates,  or  drugs.'  No 
doubt  the  court  may  well  refuse  its  consent  to  an  examination  necessi- 
tating total  deprivation  of  consciousness.  But  drugs  are  of  inflnite 
shades  of  potency,  some  being  absolutely  innocuous,  and  in  an  action 
for  damages  for  a  negligent  injury  to  the  eyes,  claimed  to  be  perma- 
nent, a  timely  request  for  a  necessary  expert  physical  examination 
of  the  injured  organs  in  the  usual  and  ordinary  manner  should  be 
granted,  although  involving  Ae  use  of  drup  for  dilating  the  pupils 
of  the  eyes,  subject,  however,  to  the  limitation  that  the  examination 
doee  not  produce  serious  discomfort  or  any  deleterious  consequences.* 

Procedwre  in  Trial  Court 

23.  Motion  and  Order. — Ordinarily  the  motion  for  an  order  requir- 
ing a  physical  examination  'should  be  made  before  entering  upon 

1.  State  V.  Troup,  98  Neb.  333,  152  v.  Schoeninger,  42  Colo.  357,  94  Pac 
N.  W.  748,  L.R.A.  1915E  936.  342, 126  A.  S.  R.  165, 15  LJRA..(N.S.) 

2.  Note:  15  L.R.A.(N.S.)  665.  663  and  note;  Wittenberg  v.  Onsgaid, 

3.  Stack  V.  New  York,  etc.,  R.  Co.,  78  Minn.  342,  81  N.  W.  14,  47  LitA. 
177  Mass.  155,  58  N.  E.  686,  83  A.  S.  141.    See  also  supra,  par.  17. 

R.  269,  52  L.R.A.  328.  6.  Atchison,  etc.,  R.  Co.  v.  Palmoie, 

4.  Sioux  City,  etc.,  R.  Co.  v.  Finlay-  68  Kan.  545,  75  Pac  509,  64  L.R.A. 
son,  16  Neb.  578,  20  N.  W.  860,  40   90.. 

Am.  Rep.  724.  7.  Atduson,  etc.,  B.  Co.  ▼.  Thul,  29 

5.  Alabama  O.  S.  R.  Co.  v.  Hill,  00  Ean.  466,  44  Am.  Rep.  669  (obiter, 
Ala.  71,  8  So.  90,  24  A.  S.  R.  764,  9  quoting  from  another  opinion). 
liJ&jL.  442;  Western  Glass  Mfg.  Co.  8.  Atchison,  etc.,  R.  Co.  ▼.  Palmore. 
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the  trial.*  Bat  the  motion  and  order  may  be  made  on  the  trial 
where  the  application  is  timely  under  the  circumstances.**  Generally 
the  motion  ought  to  show  that  the  plaintiff  has  been  requested  to 
submit  to  the  examination  applied  for,  and  the  plaintiff's  denial 
of  the  request  should  be  verified,  as  also  the  probability  that  the  pro- 
posed examination  will  result  in  material  cQscovery  or  disclosure.** 
When  the  examination  is  compulsory  there  is  obvious  propriety  in 
the  experts  being  selected  by  the  court  rather  than  by  one  or  both 
of  the  parties,**  and  the  motion  commonly  embodies  a  request  that 
they  be  appointed  by  the  court,**  with  an  offer  to  pay  the  expense 
of  such  examination.**  The  selection  of  experts  is  a  matter  entirely 
witiiin  the  discretion  of  the  trial  judge.  Neither  party  has  any  right, 
by  suggestion,  motion,  or  otherwise  to  control  his  discretion  in  any 
degree.  THe  court,  in  making  the  order  for  a  physical  examination, 
and  in  designating  the  experts  to  execute  it,  is  conserving  the  interest 
of  neither  the  defendant,  nor  the  plaintiff,  but  the  ends  of  justice; 
and  when  a  competent  and  impartial  commission  is  named,  it  is  a 
matter  of  no  consequence  whatever  that  the  parties,  or  eitiier  of 

68  Kan.  545,  75  Pae.  609,  64  L.R.A.  578,  20  N.  W.  860,  49  Am.  Rep.  724. 

90.  13.  As  in  Alabama,  etc.,  R.  Co.  v. 

9.  Western  Glass  Mfg.  Co.  v.  Hill,  90  Ala.  71,  8  So.  90,  24  A.  S.  R. 
Sehoeninger,  42  Colo.  357,  94  Pac.  764,  9  L.R.A.  442;  Western  Glass  Mfg. 
342,  126  A.  S.  R.  165,  15  L.R.A.  Co.  t.  Sehoeninger,  42  Colo.  357,  94 
(N.S.)  663  and  note;  South  Bend  v.  Pac.  342, 126  A.  S.  R.  165, 15  LJI.A. 
Turner,  156  Ind.  418,  60  N.  E.  271,  83  (N.S.)  663;  South  Bend  v.  Turner, 
A.  S.  R.  200,  54  L.R.A.  396.  156  Ind.  418,  60  N.  E.  271,  83  A.  S. 

Note:  68  A.  S.  R.  249.  R.   200,   54   L.R.A.   396;    Ottawa   v. 

See  also  snpra,  par.  22.  Gilliland,  63  Ran.  165,  65  Pac.  252, 

10.  Pullerton  v.  Fordyoe.  121  Mo.  88  A.  S.  R.  232;  South  Covington,  etc, 
1,  25  S.  W.  587,  42  A.  S.  R.  516.        St,  R.  Co.  v.  Stroh,  (Ky.)  66  S.  W. 

11.  Richmond,  etc.,  R.  Co.  v.  Chil-  177,  57  LJI.A.  875;  Fullerton  v.  For- 
dress,  82  Ga.  719,  9  8.  E.  602,  14  A.  dyce,  121  Mo.  1,  25  S.  W.  587,  42  A. 
S.  R.  189,  3  L.R.A.  808.  See  also  as  S.  R.  516;  May  v.  Northern  Pac.  R. 
evidence  of  the  practice.  Western  Glass  Co.,  32  Mont.  622,  81  Pac.  328,  4  Ann. 
Mfg.  Co.  V.  Sehoeninger,  42  Colo.  357,  Cas.  605,  70  L.R.A.  111;  Larson  v. 
94  Pac.  342,  126  A.  S.  R.  166,  15  Salt  Lake  City,  34  Utah  318,  97  Pac. 
LJl.A.(N.S.)  663;  Cleveland,  etc.,  R.  483,  33  L.E.A.(N.S.)  462. 

Co.   v.   Hudleston,  161   Ind.  540,  46  14.  As  in  Alabama,  etc.,  R.  Co.  v. 

N.  E.  678,  68  A.  S.  R.  238,  36  L.R.A.  Hill,  90  Ala.  71,  8  So.  90,  24  A.  S.  R. 

681    (quoting    the    verified    motion);  764,  9  LJt. A.  442;  Sibley  v.  Smith,  46 

Sioux  City,  etc.,  R.  Co.  v.  Finlayson,  Ark.  275,  56  Am.  Rep.  584;  Richmond, 

16  Neb.  578,  20  N.  W.  860,  49  Am.  etc.,  R.  Co.  v.  Childress,  82  Ga.  719, 

Rep.  724;  Brown  v.  Chicago,  etc.,  R.  9  S.  E.  602,  14  A.  S.  R.  189,  3  L.R.A. 

Co.,  12  N.  D.  61,  96  N.  W.  163,  102  808. 

A.  S.  R.  664.  "Expense     of     such     examination 

12.  Richmond,  etc.,  R.  Co.  v.  Chil-  should  be  borne  by  the  party 'request- 
dress,  82  Ga.  719,  9  S.  E.  602,  14  A.  ing  it."  Lane  v.  Spokane  Falls,  etc., 
S.  R.  189,  3  LMA.  808;  Atchison,  R.  Co.,  21  Wash.  119,  57  Pac.  367, 
etc.,  R.  Co.  V.  Pahnore,  68  Kan.  545,  76  A.  S.  R.  821,  46  L.R.A.  163.  See 
75    Pac.    609,    64   L.R.A.   90;    Sioux  also  infra,  par.  30. 

City,  etc.,  R.  Co.  v.  Finlayson,  16  Neb. 
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ibem,  preferred  and  demanded  the  appointment  of  other  persons. 
Probably  the  court  would  be  justified  in  refusing  to  appoint,  at  the 
instance  of  th«  defendant,  for  examination  of  the  plaintiff,  a  physi- 
cian who  had  already  formed  and  expressed  an  opinion  relative  to 
the  existence  of  the  alleged  injuries.*^  Physicians  appointed  to  con- 
duct the  examination  should  possess  the  skill  and  qualifications  requi- 
site to  an  intelligent  performance  of  that  duty.*'  The  court  is  not 
bound  to  refuse  or  to  grant  the  motion  to  the  full  extent  of  the 
prayer.  Its  order  may  be  moulded  to  suit  the  circumstances  of  the 
case."  In  making  the  order  such  regard  should  be  had  for  the 
feelings  of  the  subject  and  the  proprieties  of  the  case  as  the  ends 
of  justice  will  permit.**  The  court  should  only  consider  the  com- 
fort and  safety  of  the  party  to  be  examined,**  but  with  these  pro- 
vided for,  the  method  and  me&ns  employed  should  be  left  to  the 
discretion  of  the  expert  making  the  examination."  In  the  interest 
of  truth  and  justice  courts  have  a  large  measure  of  discretionary 
power  to  call  witnesses  to  the  stand.*  But  where  an  order  for  exami- 
nation by  physicians  to  be  named  by  the  court  was  made  pursuant 
to  the  defendant's  motion  therefor,  and  an  examination  was  jnade 
after  withdrawal  of  the  motion,  it  was  erroneous  for  the  court,  of  its 
own  motion  and  against  the  defendant's  protest,  to  introduce  and 
interrogate  the  examining  physicians  as  witnesses ;  for  the  latter  being 
presumably  disinterested  their  introduction  by  the  court,  despite  the 
defendant's  objection,  tended  to  give  undue  weight  and  prominence 
to  their  testimony,  in  so  far  as  it  supported  the  plaintiff's  contention.* 
24.  Enforcement  of  Order. — There  is  some  diversity  of  opinion 
as  to  the  method  by  which  courts  may  enforce  an  order  for  physical 
examination.*  That  the  order  cannot  be  executed  by  force  is  uni- 
versally conceded.*  In  some  cases  it  is  said  that  refusal  of  the  plain- 
tiff to  comply  with  the  order  will  constitute  contempt  of  court  and 
subject  the  party  to  the  punishment  of  a  recusant  witness  *  and  that 

15.  Alabama,  etc.,  R.  Co.  v.  HUl,  93  20.  Atchison,  etc.,  R.  Co.  v.  Palmora 
Ala.  514,  9  So.  722,  30  A.  S.  R.  65.       68  Kan.  545,  75  Pac.  509,  64  L.R.A 

16.  State  V.  Call,  64  Fla.  144,  59  So.  90. 

789,  41  LJl.A.(N.S.)  1071;  Atchison,       1.  Note:   57   L.R.A.  884. 

etc,  R.  Co.  V.  Thul,  29  Kan.  466,  44       2.  South  Covington,  etc.,  St.  R.  Co. 

Am.   Rep.   659;    Wittenberg  v.   Ons-  v.   Stroh,    (Ky.)    66   S.   W.   177,   57 

gard,  78  Minn.  342,  81  N.  W.  14,  47  L.RJV.  875. 

L.R.A.  141.  3.  Note:  68  A.  S.  R.  250. 

17.  Owens  v.  Kansas  City,  etc.,  R.  4.  Wanek  v.  Winona,  78  Minn.  98, 
Co.,  95  Mo.  169,  8  S.  W.  350,  6  A.  80  N.  W.  851,  79  A.  S.  R.  354,  4C 
S.  R.  39.  L JIA.  448. 

18.  South  Bend  v.  Turner,  156  Ind.  5.  Sibley  v.  Smith,  46  Ark.  275,  55 
418,  60  N.  E.  271,  83  A.  S.  R.  200,  54  Am.  Rep.  584;  Atchison,  etc.,  R.  Co. 
LJI.A.  396.  V.  Thai,  29  Kan.  466,  44  Am.  Rop. 

19.  See  also  saprs,  par.  17,  22;  and  669. 
infra,  par.  29 
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inflictioD  of  punishment  for  contempt  ia  the  logical  course  to  pursue.* 
But  according  to  the  prevailing  view  such  disobedience  is  not  a  matter 
of  contempt.'  In  jurisdictions  where  the  power  of  a  trial  court  to 
make  an  order  for  examination  is  recognized,*  it  is  held  that  the 
court  may  dismiss  the  plaintiff's  suit  for  refusal  to  obey  the  order,* 
or  continue  the  case  until  the  plaintiff  submits,**  or  treat  the  party's 
disobedience  as  a  suppression  of  testimony,  and  so  present  the  matter 
to  the  jury  as  to  make  the  refusal  equivalent  to  proof  of  the  fact 
which  the  party  asking  for  the  examination  makes  it  probable,  by 
affidavit  or  otherwise,  the  examination  would  disclose.**  There  seem 
to  be  no  precedents  which,  apart  from  statute,  would  warrant  a  judge 
in  nonsuiting  a  party  who  has  made  out  a  prima  facie  case,  on  the 
ground  that  he  refuses  to  furnish  eyidence  which  might  or  might 
not  overthrow  it.** 

25.  Evidence  of  Refusal  of  Examination. — Irrespective  of  the  ques- 
tion whether  a  physical  examination  of  a  party  may  be  ordered  by 
the  court,  or  whether  he  may  be  thus  required  to  exhibit  his  inju- 
ries to  the  jury,  upon  which  questions  there  is  a  conflict  of  author- 

6.  Concurring  opinion  of  Frick,  I.,  etcl,  R.  Co.,  12  N.  D.  61,  95  N.  W.  153, 
in  Larson  v.  Salt  Lake  City.  34  Utah   102  A.  S.  R.  564. 

318,  97  Pac.  483,  23  L.R.A.(N.S.)  462,  Note:  23  L.R.A.(N.S.)  467. 

the  entire  court,  however,  adhering  to  And  see  the  dissenting  opinion  of 

the  doctnno  announced  supra,  par.  15.  Mr.     Justice     Brewer     (Mr.     Justice 

7.  Western  Glass  Mfg.  Co.  v.  Brown  concurring)  in  Union  Pac.  R. 
Schoeninger,  42  Colo.  357,  94  Pac.  Co.  v.  Botsford,  141  U.  S.  250,  11  S. 
342, 126  A.  S.  R.  165, 15  L.R.A.(N.S.)  Ct.  1000,  35  U.  S.  (L.  ed.)  734. 
663;  South  Bend  v.  Turner,  156  Ind.  10.  Western  Glass  Mfg.  Go.  v. 
418,  60  N.  E.  271,  83  A.  S.  R.  200,  Schoeninger,  42  Colo.  357,  94  Pac  342, 
54  L.R;A.  396;  Stack  v.  New  York,  126  A.  S.  R.  165,  15  L.R.A.(N.S.) 
etc.,  R.  Co.,  177  Mass.  155,  58  N.  E.  663;  State  v.  Call,  64  Fla.  144,  59  So. 
686,  83  A.  S.  R.  269,  52  L.R.A..  ^28.  789,  41  L.R.A.(N.S.)  1071  (dismiss- 
And  see  the  dissenting  opinion  of  Mr.  ing  application  for  mandamus  to  pro- 
Justice  Brewer  (Mr.  Justice  Brown  ceed  to  trial) ;  South  Bend  v.  Turner, 
concurring)  in  Union  Pac.  R.  Co.  v.  156  Ind.  418,  60  N.  E.  271,  83  A.  S. 
Botsford,  141  U.  S.  250,  11  S.  Ct.  R.  200,  54  L.R.A.  396;  Lane  v.  Spo- 
1000,  35  U.  S.  (L.  ed.)  734.  kane  Falls,  etc.,  R.  Co.,  21  Wash.  119. 

8.  See  supra,  par.  14.  57   Pac.   367,  75   A.   S.   R.   821,   46 

9.  Western     Glass     Mfg.     Co.     v.  L.R.A.  153. 

Schoeninger,   42    Colo.   357,   94   Pac.  Note:  23  L.R.A.(N.S.)   467. 

342, 126  A.  S.  R.  165, 15  L.R.A.(N.S.)  And  see  the  dissenting  opinion  of 

663;  South  Bend  v.  Turner,  156  Ind.  Mr.    Justice    Brewer     (Mr.    Justice 

418,  60  N.  E.  271,  83  A.  S.  R.  200,  64  Brown  concurring)  in  Union  Pac  B. 

LJl.A.    396;    Wanek   v.   Winona,   78  Co.  v.  Botsford,  141  U.  S.  250,  11  S. 

Minn.  98,  80  N.  W.  851,  79  A.  S.  R.  Ct.  1000,  35  U.  S.  (L.  ed.)  734. 

354,  46  L.R.A.  448;  Shepard  v.  Mis-  11.  Shepard  v.  Missouri  Pac  R.  Co., 

souri  Pac.  R.  Co.,  85  Mo.  (329.  55  Am.  85  Mo.  629,  55  Am.  Rep.  390. 

Rep.   390;   State  v.   Troup,  98   Neb.  12.  Stack  v.  New  York,  etc,  B.  Co., 

333,    152    N.    W.    748,    L.B.A.1915B  177  Mass.  155,  58  N.  E.  686,  83  A.  S. 

936   (dismissal  without  prejudice  to  B.  268,  62  L.BJL  32a 
another  action);   Brown   v.   Chieago, 

714 


Digitized  by 


Googk 


14  B.  C.  L.    dSPBOTION  AND  PHTSICAL  EXAMINATION  }  26 

ity,**  the  unreasonable  refusal  of  the  plaintiff  in  a  personal  injtuy 
action  to  submit  ic  a  phydcal  examination,  or  to  show  his  injuries 
to  the  jury  may  be  considered  by  the  latter  as  bearing  on  his  good 
faith,  *as  in  any  other  case  of  a  party  declining  to  produce  the  best 
evidence  in  his  power.**  Indeed,  it  has  been  declared  that,  in  general, 
a  refusal  to  be  examined  by  a  proper  doctor  sent  by  the  other  side 
would  not  only  be  admissible  in  evidence,  but  would  be  a  proper 
subject  for  severe  comment,  and  a  ground  for  adverse  inference,  at 
the  very  least.*'  And  the  plaintiff  may  be  asked  on  cross-examination 
whether  he  is  willing  to  submit  to  an  examination  by  a  reputable 
physician  appointed  by  the  court.** 

Exhibition  and  Exammation  before  Jury 

26.  Voluntary  Exhibition. — It  is  within  the  discretion  of  the  trial 
court,  with  due  regard  to  decency,  to  permit  a  plaintiff  in  a  personal 
injury  case  to  exhibit  his  injuries  to  the  jury  in  order  to  show  their 
extent  or  to  enable  a  surgeon  to  demonstrate  their  nature  and  char- 
acter.*' In  an  action  to  recover  damages  for  injury  to  the  plaintiff's 
arm  or  leg,  necessitating  amputation,  it  is  not  error  to  allow  him  to 
exhibit  to  the  jury  the  naked  remnants  of  the  limb.**  It  is  discre- 
tionary with  the  court  to.  permit  tests  and  experiments  in  the  pres- 
ence of  the  jury  in  a  proper  case  and  imder  proper  safeguards.  This 
discretion  should  always  be  exercised  with  caution,  and  when  it  appears 
that  the  probable  effect  of  tbe  exhibition  will  be,  not  to  instruct  the 
jury  as  to  the  nature  and  extent  of  the  injuries,  but  to  excite  their 

13.  See  supra,  par.  14,  15;   infra,  261,  64  L.R.A.  494. 

par.  27.  17.  Union  Pac.  R.  Co.  v.  Botsford, 

14.  Union  Pac.  R.  Co.  v.  Botsford,  141  U.  S.  250,  11  S.  Ct.  1000,  36  U. 
141  U.  S.  250, 11  S.  Ct.  1000,  35  U.  S.  S.  (L.  ed.)  734;  Hess  v.  Lowrey,  122' 
(L.  ed.)  734;  Chicago,  etc.,  R.  Co.  v.  Ind.  225,  23  N.  E.  156,  17  A.  S.  B. 
Hill,  36  Okla.  540,  129  Pae.  13,  43  355,  7  L.R.A.  90  (injai«d  shoulder) ; 
LJl.A.(N.S.)  622;  Austin,  etc^R.  Co.  Ottawa  v.  Oilliland,  63  Kan.  165,  65 
V.  Cluck,  97  Tex.  172,  77  8.  W.  403,  Pao.  252,  88  A.  S.  B.  232;  Chraves  v. 
104  A.  S.  R.  863, 1  Ann.  Cas.  261,  64  BatUe  Creek,  95  Mich.  266,  54  N.  W. 
L.RA.  494.  757,  35  A.  S.  R.  561,  19  L.R.A.  641; 

Note:  68  A.  8.  R.  250.  Hatfield  v.  St.  Paul,  etc.,  R.  Co.,  33 

Ab  to  the   presumption    against   a  Minn.  130,  22  N.  W.  176,  53  Am.  Rep. 

party  who  fails  to  testify  or  to  pro-  14;  Landro  v.  Great  Northern  R.  Co., 

dnee  evidoioe,  see  Evidekcb,  vol.  10,  117  Minn.  306,  135  N.  W.  991,  Ann. 

p.  884  et  seq.  Cas.    1913D    244;    May    v.    Northern 

15.  Stack  V.  New  Yoi*,  etc.,  R.  Co.,  Pae.  R.  Co.,  32  Mont.  522,  81  Pac. 
177  Mass.  155,  68  N.  E.  686,  83  A.  S.  328,  4  Ann.  Cas.  605,  70  L.R.A.  UL 
R.  260,  62  L.R.A.  328.  Note:  68  A.  S.  R.  249. 

16.  Chicago,  etc.,  R.  Co.  t.  HiU,  36  18.  Canieo  v.  West  Viiiginia  Cent., 
Okla.  640,  129  Pac  13,  43  L.R.A.  etc,  R.  Co.,  39  W.  Va.  86,  19  8.  E. 
(N.8.)  622  and  note;  Austin,  ete.,  R.  671,  24  LJt.A.  50:  Ewing  v.  Lanark 
CJo.  v.  Cluck,  97  Tex.  172,  77  8.  W.  Pad  Co.,  66  W.  Va.  726,  66  8.  E. 
403,  104  A.  8.  R.  863,  1  Ann.  Cas.  200,  29  L.RJk.(N.8.)  487. 
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sjrmpathies  or  inflame  their  passions;  it  should  not  be  permitted. 
So  it  is  improper  to  allow  the  exhibition  of  plaintiff's  person  for  the 
purpose  of  conducting  experiments  to  prove  that  he  will  cry  out  with 
pain,  or  that  his  muscles  will  grow  rigid  when  his  legs  are  mabipu- 
lated  in  a  certain  manner.^' 

27.  Compulsory  Exhibition. — ^The  cases  involving  compulsory 
physical  examination  that  are  cited  in  the  preceding  paragraphs  of 
this  article  relate  only  to  private  examinations  and  not  to  those  which 
were  designed  to  be  made  in  open  court  in  the  presence  of  the  jury. 
In  a  jurisdiction  where  the  power  of  a  court  to  order  a  private  exam- 
ination is  affirmed*"  it  has  been  held  that,  since  a  plaintiff  may 
exhibit  his  injured  limb  to  the  jury  in  order  to  show  the  extent  of 
his  suffering,*  he  may  in  a  proper  case,  and  under  proper  circum- 
stances, be  required  to  do  the  same  thing  for  a  like  purpose  upon 
motion  of  the  other  party.*  And  the  court's  refusal  to  order  a  female 
plaintiff  to  expose  her  naked  foot  and  ankle  and  a  few  inches  of 
her  leg  for  measurement  by  experts  in  the  presence  of  the  jury,  was 
reversible  error — the  exposure  being  adjudged  in  no  way  indelicate 
and  appearing  to  be  essential  to  a  correct  finding  on  a  material  fact.' 
So  a  trial  court  has  power,  upon  motion  of  a  defendant,  to  require 
the  female  plaintiff,  a  witness  in  the  case,  to  remove  her  glove  from 
an  injured  hand  and  exhibit  the  latter  to  -the  jury,  and  to  submit 
her  injured  arm  to  examination  by  a  physician  in  the  presence  of 
the  jury.*  But  in  a  jurisdiction  where  it  is  held  that  a  trial  court 
has  no  power  to  order  the  physical  examination  of  a  party,*  it  has 
been  said  that  he  cannot  be  required  to  expose  his  person  to  the 
jury.'  While  a  court  has  the  power  in  a  proper  case  and  under 
proper  circumstances  to  direct  the  plaintiff  to  do  a  physical  act  in 
the  presence  of  the  jury  that  will  illustrate  or  show  tJie  character 
of  his  injuries,  and  the  defendant  may  perhaps  have  a  right  to  such 
an  order,  the  matter  usually  rests  largely  in  the  discretion  of  the 
trial  court.  It  is  not  an  abuse  of  discretion  to  refuse  to  direct  a 
female  plaintiff  to  walk  across  the  room,  in  the  presence  of  the  jury 
and  by-standers,  so  as  to  determine  whether  she  limps,  where  there 
is  ample  and  uncontradicted  evidence  of  the  fact.'     A  plaintiff  who 

19.  Landro  v.  Great  Northern  R.  4.  Graves  v.  Battle  Creek,  95  Mich. 
Co.,  117  Minn.  306,  135  N.  W.  991,  266,  54  N.  W.  757,  35  A.  S.  R.  561, 19 
Ann.  Cas.  1913D  244.  L.R.A.  641. 

20.  See  supra,  par.  14.  5.  See  supra,  par.  15. 

1.  See  supra,  par.  26.  6.  Union  Pac  R.  Co.  v.  Botsford, 

2.  Hatfield  v.  St.  Paul,  etc,  R.  Co.,  141  U.  S.  250, 11  8.  Ct  1000,  35  U.  S. 
33  Minn.  130,  22  N.  W.  176,  53  Am.    (L.  ed.)  734. 

Rep.  14.  7.  Hatfield  v.  St.  Paul,  etc.,  R.  Co, 

3.  Hall  V.  Hanson,  99  la.  698,  68  33  Minn.  130,  22  N.  W.  176,  53  Am. 
N.  W.  922,  34  L.R.A.  207  (by  a  divided   Rep.  14. 

eonrt) ;  see  supra,  par.  17. 
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has  voluntarily  exhibited  the  injured  portions  of  his  person  to  the 
juiy  may  be  required  during  the  course  of  the  trial  to  re-exhibit  them 
for  examination  by  the  defendant's  experts,  even  in  a  jurisdiction  * 
where,  without  such  voluntary  act  on  his  part,  constituting  a  waiver 
of  the  right  to  object,  the  court  could  not  have  compelled  him  to 
submit  to  an  examination.* 

Appellate  Review  of  Proceedings 

28.  Denial  of  Order  for  Want  of  Power. — ^If  a  trial  court  denies  a 
motion  for  an  order  requiring  physical  examination  of  the  plain- 
tiff, upon  the  sole  and  erroneous  ground  of  want  of  power  to  make 
the  order,  the  ruling  will  o^dinturily  cause  a  reversal  on  appeal  with 
a  remand  to  enable  the  court  to  exercise  its  discretion.*^  This  is 
especially  true  where  the  court's  refusal  would  have  been  an  abuse 
of  discretion,  under  the  facts  disclosed  in  the  record,**  or  where  it 
clearly  appears  that  the  motion  would  have  been  granted,  and  would 
have  been  a  proper  exercise  of  discretion,  had  the  court  believed  it 
possessed  the  power  to  do  so.**  But  it  is  fundamental  that  a  correct 
ruling  is  not  vitiated  by  an  incorrect  reason  accompanying  the  same. 
Hence  the  court's  denial  of  a  motion  to  direct  a  physical  examina- 
tion, upon  the  expressed  ground  of  a  want  of  power  to  make  the 
order,  will  not  be  pronounced  erroneous  where  the  court's  refusal 
would  have  been  a  correct  exercise  of  discretion  under  the  circum- 
stances.** 

29.  Review  of  Exercise  of  Discrotioa. — ^Where  the  trial  court  has 
power  to  order  a  physical  examination  of  a  plaintiff,**  the  granting 
or  denial  of  a  motion  for  an  order  may  cause  a  reversal  of  the  judg- 
ment on  appeal  for  abuse  of  discretion.**  It  is  commonly  declared 
that  an  appellate  court  will  not  thus  interfere  unless  there  has  been 
a  "clear"  or  "manifest"  abuse  of  discretion.**    On  the  other  hand, 

8.  See  supra,  par.  16.  11.  Cleveland,  etc.,  R.  Co.  y.  Hud- 

9.  Houston,  etc.,  R.  Co.  ▼.  Anglin,  dleston,  151  Ind.  540,  46  N.  E.  678, 
99  Tex.  349,  89  S.  W.  966,  2  L.R.A.  ^8  A.  S.  B.  238,  36  L.B.A.  681. 
(N.S.)  386  and  note.  12.  Johnston   v.   Southern   Pac.   R. 

10.  Richmond,  etc.,  B.  Co.  v.  Chil-  Co.,  150  Cal.  536,  89  Pao.  348, 11  Ann. 

dress,  82  Ga.  719,  9  S.  E.  602,  14  C«s.  841. 

A.   S.  R.  189,  3  L.B.A.  808;   Atch-       W-  Sioux  City,  etc.,  R.  Co.  v.  Fin- 

ison,  etc.,  R.  Co.  v.  Thnl,  29  Kan.  layson,  16  Neb.  578,  20  N.  W:  860,  49 

466,    44   Am.   Rep.    659;    Graves  v.  ■^™-  R«P-  724. 

Battle   Creek,  95  Mich.   266,   54  N.       14.  As  to  power  of  the  court,  see 

W.  757,  35  A.  S.  R.  561,  19  LJl.A.  ^pra,  par.  14,  15,  16. 
641;    Lane    v.    Spokane    Palls,    etc.,       15.  Notes:    68   A.   S.   R.   248;    15 

n.  Co.,  21  Wash.  119,  67  Pao.  367,  L.R.A.(N.S.)  666. 
T.'j    A.    S.   R.   821,   46   L.R.A.   153:       18-  Hatifield  v.  St  Paul,  etc.,  R.  Co., 

White  v.  Milwaukee  City  R.  Co.,  (0.  33  Minn.  130,  22  N.  W.  176,  63  Am. 

Wis.  536,  21  N.  W.  624,  50  Am.  Rep.  Kep.  14;  Shepard  v.  Missouri  Pac.  R. 

154.  Co.,  85  Mo.  629,  55  Am.  Rep.  390; 
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it  is  said  that  the  statement  of  the  rule  as  to  the  revision  of  the  trial 
court's  action  on  a  motion  of  this  sort,  to  the  effect  that  such  action 
will  not  be  interfered  with  unless  it  involves  a  manifest  abuse  of 
discretion,  is  inapt  and  misleading;  that  what  is  really  meant,  the 
rule  fairly  deducible  from  the  opinions,  is  that  if  a  proper  case  for 
granting  the  motion  is  clearly  made,  and  the  motion  is  denied,  the 
appellate  court,  having  before,  it  all  the  facts  involved  in  the  deter- 
mination of  the  matter  in  the  lower  court,  will  reverse  the  judgment 
thus  infected  with  error.*'  Considerations  properly  or  improperly 
influencing  the  exercise  of  discretion  have  already  been  noticed  to 
some  extent**  Where  the  plaintiff  was  an  uneducated  man,  inca- 
pable of  estimating  the  consequences  of  his  injury,  except  by  the  pain 
and  inconvenience  which  it  had  caused  him,  and  he  was  allowed  to 
testify  to  great  and  permanent  injuries,  and  it  appeared  that  no 
physician  attended  him  or  testified  on  the  trial,  that  his  claim  for 
damages  was  based  principally  on  alleged  internal  injuries  which 
could  only  have  been  understood  and  properly  estimated  by  a  physi- 
cian, that  the  verdict  of  $2000  must  have  been  largely  founded  upon 
such  injuries  as  there  were  no  visible  wounds  which  the  jury  could 
appreciate — the  denial  of  a  motion  for  a  physical  examination  was 
held  to  be  a  flagrant  abuse  of  discretion.*"  It  is  an  abuse  of  discre- 
tion calling  for  reversal,  for  a  court  to  refuse  to  order  a  physical 
examination  of  a  plaintiff  who  alleges  permanent  injury,  where  the 
accident  produced  no  visible  wound  or  abrasion  of  the  skin  nor  caused 
the  slightest  inconvenience  at  the  time,  where  such  an  examination 
would  determine  whether  complete  recovery  could  be  had,  and  where 
the  amount  of  the  verdict  indicates  that  the  jury  considered  the 
injuries  severe  and  permanent,  though  application  for  the  order  was 
not  made  until  more  than  a  year  after  the  accident'"  When  the 
plaintiff's  alleged  injuries  are  numerous,  severe,  and  permanent,  and 
an  examination  was  made  by  the  defendant's  physician  before  the 

Sidekum  v.  Wabash,  etc.,  R.  Co.,  93  To  the  same  effect  see  Western  Qlass 

Mo.  400,  4  S.  W.  701,  3  A.^.  R.  549;  Mfg.  Co.  v.  Schoeninger,  42  Colo.  357, 

Owens  r.  Kansas  City,  etc.,  R.  Co.,  94  Pac  342,  126  A.   S.  R.   165,  15 

95  Mo.  169,  8  8.  W.  350,  6  A.  S.  R.  L.R.A.(N.S.)     663;    South    Bend    v. 

39;  Fullerton  v.  Pordyce,  121  Mo.  1,  Turner,  156  Ind.  418,  60  N.  E.  271,  83 

25  S.  W.  587,  42  A.  S.  R.  516;  May  A.   S.   R.   200,  54   L.R.A.   396;   Belt 

V.   Northern   Pac.   R.   Co.,   32   Mont.  Electric  Line   Co.  v.  Allen,  102  Ky. 

522,  81  Pac.  328,  4  Ann.  Cas.  605,  70  551,  44  S.  W.  89,  80  A.  S.  R.  374. 

L.R.A.  111  (obiter) ;  Murphy  v.  South-  18.  See  supra,  par.  17,  22. 

em  Pac  Co.,  31  Nev.  120,  101  Pac.  19.  Sibley  v.  Smith,  46  Ark.  275, 

322,  21  Ann.  Cas.  502   (no  reversal  55  Am.  Rep.  584. 

except   for   "a   gross   abuse   of   dls-  20.  Western    Glass    Mfg.    Co.    t. 

cretion")<  Schoeninger,   42   Colo.   357,   94   Pae. 

Note:  15  L.R.A.(N.S.)  663,  665.  342, 126  A.  S.  B.  165, 16  LJLa.(NJS.) 

17.  Alabama  0.  8.  R.  Co.  v.  Hill,  90  663. 
Ala.  71,  8  So.  90,  24  A.  S.  R.  764,  9 


L.RA.  442. 
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action  was  brought  or  a  claim  for  damages  made,  so  that  it  was  not 
then  known  what  injuries  he  would  claim  to  have  received,  refusal 
of  a  motion  for  another  examiuation  made  six  months  later  and  after 
action  brought,  the  developments  during  that  period  appearing  to 
be  essential  to  ascertain  the  severity  and  permanency  of  the  injuries, 
was  held  to  be  a  reversible  abuse  of  discretion.*  Refusal  to  order 
an  examination  has  been  frequently  sustained  where  there  has  been 
some  previous  examination,  or  the  plaintiff  is  willing  to  submit  to 
examination  without  an  order.'  If  a  motion  for  an  order  for  physi- 
cal examination  is  not  seasonably  made,  it  may  properly  be  denied.* 
Where  the  motion  is  first  made  on  the  trial  it  may  sometimes  be 
properly  refused  for  that  reason.  On  the  other  hand,  it  might  be 
a  wise  exercise  of  discretion  to  grant  the  motion  where  physicians 
of  the  respective  parties  have  testified  and  their  opinions  differ  upon 
matters  seemingly  capable  of  positive  ascertainment,  and  the  court 
is  asked  to  f^point  disinterested  and  unbiased  physicians  to  make 
the  examination.*  If  the  application  is  not  made  until  after  the 
close  of  the  plaintiff's  evidence,  and  no  reason  is  shown  for  the  delay 
in  making  the  application,  it  will  not  be  error  to  refuse  the  order, 
especially  when  the  plaintiff  offers  to  submit  to  an  examination  as 
soon  as  the  attendance  of  medical  experts  on  his  behalf  can  be 
secured.*  Where  surgeons  for  both  parties  have  examined  the  plain* 
tiff  and  their  testimony  shows  that  there  is  no  real  dispute  which 
can  be  settied  by  further  examination  a  motion  for  another  examina- 
tion by  the  defendant's  surgeons  is  properly  denied.*  When  the  court 
merely  denies  a  motion  for  physical  examination  for  the  time  being, 
but  remarks  that  if,  during  the  progress  of  the  trial,  it  should  appear 
necessary  to  ascertain  the  plaintiff's  real  condition  he  will  then  direct 
such  an  examination,  and  the  defendant  does  not  at  any  subsequent 
stage  of  the  proceeding  renew  the  application  for  such  order,  the 
court  may  well  assume  that  the  defendant  abandoned  his  application 
for  the  order.'  Error  in  refusing  to  make  an  order  for  examina- 
tion may  be  cured  by  a  subsequent  examination  made  by  consent 
of  the  plaintiff.' 

1.  Wanek  t.  Winona,  78  Minn.  98,  N.  B.  156,  17  A.  8.  R.  365,  7  L.R.A 
80  N.  W.  851,  79  A.  S.  E.  354,  46  90. 

L.R.A.  448.  6.  Belt  Electric  Line  Co.  ▼.  Allen, 

2.  Note:  15  LJl.A.(N.S.)  664.    See  102  Ky.  551,  44  S.  W.  89.  80  A.  S.  R. 
also  supra,  par.  22.  374. 

3.  Note:  68  A.  S.  R.  249.  7.  Sideknm  ▼.  Wabash,  etc.,  R.  Co., 

4.  FuUerton  v.  Fordyce,  121  Mo.  1,  93  Mo.  400,  4  8.  W.  701,  3  A.  8.  R. 
25  S.  W.  587,  42  A.  S.  R.  516.  549. 

Notes:    2    L.R.A.(N.S.)    387;    15      8.  Sionz  City,  etc.,  R.  Co.  v.  I'inlay- 
L.RA.(N.S.)  664.  son,  16  Neb.  578,  20  N.  W.  860,  49 

6.  Hese  v.  Lowrey,  122  Ind.  225,  23  Am.  Rep.  724. 
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IV.  Examination  Otheb  Than  in  PsatsoNAL  Injoby  Actions 

30.  In  Divorce  or  Marriage  Annulment  Suits. — ^In  suits  for  a 
divorce  or  for  annulment  of  marriages  on  the  ground  of  impotence, 
it  is  well  established  in  England  and  generally  in  this  country  also, 
that  the  court  may  order  a  proper  medical  and  surgical  examination 
of  the  persons  of  the  parties  wherever  it  is  necessary.'  The  doctrine 
is  derived  from  the  civil  and  canon  law,*"  and  the  reason  for  the 
exercise  of  that  authority  is  the  interest  which  the  public,  as  well 
as  the  parties,  have  in  the  question  of  upholding  or  dissolving  the 
marriage  state^M  The  order  for  examination  may  be  made  against 
either  party  **  or  against  both  parties  *•  to  the  suit.  Investigations 
of  this  kind  are  always  indelicate,  and  the  mode  of  proof  must  fre- 
quently be  very  distressing  to  the  feelings  of  parties.  A  wife  will- 
not  be  compelled  to  submit  to  a  further  examination  when  it  appears 
that  she  has  already  submitted  herself  to  the  examination  of  com- 
petent surgeons  whose  testimony  can  be  readily  obtained.**  The 
court  or  its  master  under  an  order  of  reference  chooses  the  surgeons 
— and,  in  case  of  the  wife,  the  matrons  also — ^who  are  to  make  the 
examination.*'*  In  selecting  surgeons  and  matrons  for  examination 
of  the  wife  due  regard  should  be  had  for  her  feelings  and  wishes,** 
and  the  order  will  direct  that  none  but  the  persons  thus  appointed 
shall  be  present  at  the  examination  without  her  consent.  The  hus- 
band, at  least  when  he  is  the  plaintifiF,  must  furnish  the  necessary 
funds  to  pay  the  expenses  of  such  examination.*'    If  the  plaintiff 

9.  McGuflf  v.  State,  88  Ala.  147,  7  etc.,  R.  Co.,  129  N.  Y.  50,  29  N.  E. 

So.  36, 16  A.  S.  R.  26;  Alabama  G.  S.  236,  26  A.  S.  R.  507, 14  L.R.A.  466. 

B.  Co.  V.  Hill,  90  Ala.  71,  8  So.  90,  11.  Union  Pac  R.  Co.  v.  Botsford, 

24  A.  S.  R.  764,  9  LJR.A.  442;  Ottawa  141  U.  S.  250,  11  S.  Ct.  1000,  35  U.  S. 

V.  Gilliland,  63  Kan.  165,  65  Pac.  252,  (L.  ed.)  734;  McQuigan  v.  Delaware, 

88  A.  S.  R.  232;  McQuigan  v.  Dela-  etc.,  R.  Co.,  129  N.  Y.  50,  29  N.  E. 

ware, 'etc.,  R.  Co„  129  N.  Y,  50,  29  235,  26  A.  S.  R.  507, 14  Lil.A.  466. 

N.  E.  235,  26  A.  S.  R.  507,  14  L.R.A.  12.  Devanbagh    v.    Devanba^,    6 

466  and  note;  Lane  v.  Spokane  Falls,  Paige  (N.  Y.)  654,  28  Am.  Dec  443 

etc.,  B.  Co.,  21  Wash.  119,  67  Pac.  (against  defendant  wife). 

^'■7^  \!^;  ^*  ^'^t}"^'^  ^^li  13.  Anonymous,  89  Ala.  291,  7  So. 

w '**««  ^T  w%S*^Kn^k  ^°-i  ^^  10®'  18  ^-  S-  R.  116,  7  L.R.A.  425. 

Ww.  536,  21  N.  W.  524,  50  Am.  Rep.  14.  Devanbagh     v.     Devanbagh,    5 

Notes:  3  A.  S.  R.  556;  68  A.  8.  R.  ^T  ILS^r'sl' Af^-pS^V'S- 
OKI  !»•  Anonymous,  89  Ala.  291,  7  So. 

lb.  Union  Pac.  R.  Co.  v.  Botsford,  Jf '  ^f  \  S.  R.  116,  7  L.R.A.  425; 

141  U.  S.  250, 11  S.  Ct.  1000,  35  U.  S.  ^^^^^!^^J\^''''^^^\^  ^"^  <N. 

(L.    ed.)    734    (f'as   administered   in  ^-f  °°^'  2»  Am.  Dec.  443. 

spiritual  and  ecclesiastical  courts,  not  ^^-  See  also  supra,  par.  17. 

proceeding  in   any  respect  accorcUng  l^-  Devanbagh     v.     Devanbagh,     5 

to  the  course  of  the  common  law") ;  Paige  (N.  Y.)  654,  28  Am.  Dec.  443. 

May  V.  Northern  Pac.  R.  Co.,  32  Mont.  As  to  expense  of  examination,  see 

622,  81  Pac.  328,  4  Ann.  Cas.  605,  70  also  supra,  par.  23. 

L.R.A.  lU;  McQuigan  v.  Delaware, 
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refuses  to  submit  to  an  examination  properly  ordered,  the  bill  may 
be  dismissed.^^  The  rule  forbidding  a  woman  to  testify  against  her 
husband  does  not  prevent  evidence  of  the  result  of  a  physician's 
examination  of  her  person  in  her  husband's  divorce  suit  against  her 
from  being  given  in  a  prosecution  against  him  for  perjury  in  the 
divorce  suit,  although  the  examination  was  made  at  her  instance.*' 

31.  Examination  of  Building  or  AnimaL — It  has  been  held  in  Eng- 
land that,  in  an  action  for  work  and  labor  done  on.  the  defendant's 
building,  the  court  is  without  power  to  make  or  enforce  an  order, 
on  the  plaintiff's  motion,  for  inspection  of  the  building,  because 
execution  of  the  order  would  constitute  a  trespass  if  admittance  to 
the  building  were  refused  by  the  defendant.  But  the  English  Common 
Law  Procedure  Act  of  1854  enlarged  the  powers  of  the  courts,  and 
authorized  them,  on  the  application  of  either  party,  to  make  an  order 
"for  the  inspection  by  the  jury,  or  by  himself  or  by  his  witnesses, 
of  any  real  or  personal  property,  the  inspection  of  which  may  be 
material  to  the  proper  determination  of  the  question  in  dispute."  '" 
In  the  United  States  it  was  held  that,  inasmuch  as  the  court  had 
no  power  to  compel  a  party  to  submit  to  an  invasion  of  his  prem- 
ises, it  was  erroneous  to  grant  an  order  that  the  defendant  in  an 
action  for  breach  of  warranty  of  a  horse  should  have  the  privilege 
of  sending  a  veterinary  surgeon  to  examine  the  animal  in  the  plain- 
tiff's stable,  provided  he  should  be  accompanied  by  the  plaintiff  or 
some  person  whom  the  latter  might  select.* 

32.  Examination  in  Miscellaneotts  Cases. — ^In  former  times  the 
English  courts  of  common  law  might,  if  they  saw  fit,  try  by  inspec- 
tion or  examination  without  the  aid  of  a  jury,  the  question  of  the 
infancy  or  of  the  identity  of  a  party;  or  on  an  appeal  of  mayhem, 
the  issue  of  mayhem  or  no  mayhem;  and,  in  action  of  trespass  for 
mayhem,  or  for  an  atrocious  battery,  might,  after  a  verdict  for  the 
plaintiff,  and  on  his  motion,  and  upon  their  own  inspection  of  the 
wound,  super  visum  vulneris,  increase  the  damages  at  their  discre- 
tion. The  inspection  was  not  had  for  the  purpose  of  submitting  the 
result  to  the  jury,  but  the  question  was  thought  too  easy  of  decision 
to  need  submission  to  a  jury  at  all.*  The  writ  de  ventre  inspiciendo, 
to  ascertain  whether  a  woman  convicted  of  a  capital  crime  was  quick 
with  child,  was  allowed  by  the  common  law,  in  order  to  guard  against 
the  taking  of  the  life  of  an  unborn  child  for  the  crime  of  the 
mother.    "The  only  purpose  for  which  the  like  writ  was  allowed  by 

18.  Anonymous,  89  Ala.  291,  7  So.    (L.  ed.)  734. 

100,  18  A.  S.  R.  116,  7  L.R.A.  425.  1.  Martin  v.  Elliott,  106  Mich.  130, 

See  also  supra,  par.  24.  63  N.  W.  998,  31  L.R.A.  169. 

19.  Edwards  v.  State,  71  Tex.  Crim.  2.  Union  Pae.  R.  Co.  v.  Botsford, 
417,  160  S.  W.  709,  48  L.R.A.(N.S.)  141  U.  S.  250, 11  S.  Ct.  1000,  35  U.  S. 
663.                  -  (L.  ed.)  734.    See  also  as  to  the  ap- 

20.  Uoioii  Pao.  R.  Co.  v.  Botsford,  peal  of  mayhem.  14  L.R^  466  note^ 
141  U.  S.  250, 11  S.  Ct.  1000,  35  U.  S. 
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the  common  law,  in  a  matter  of  civil  right,  was  to  protect  the  right- 
ful succession  to  the  property  of  a  deceased  person  against  fraudu- 
lent claims  of  bastards,  when  a  widow  was  suspected  to  feign  herself 
with  child  in  order  to  produce  a  suppositious  heir  to  the  estate,  in 
which  case  the  heir  or  devisee  might  have  this  writ  to  examine 
whether  she  was  with  child  or  not,  and  if  she  was,  to  keep  her  under 
proper  restraint  till  delivered.  In  a  case  of  that  class  the  writ  has 
been  issued  in  England  in  quite  recent  times.*  But  there  seems  to 
be  no  instance  of  its  ever  having  been  considered,  in  any  part  of 
the  United  States,  as  suited  to  the  habits  and  conditions  of  the  people.* 
In  an  action  by  an  unmarried  woman  for  slander  in  charging  her 
with  having  become  pregnant  and  suffering  an  abortion  to  be  pro- 
cured upon  her,  the  defendant  is  not  entitled,  under  a  plea  of  justifi- 
cation, to  an  order  requiring  the  plaintiff  to  submit  her  person  to 
an  examination  by  medical  experts.  When  a  defendant  alleges  the 
truth  of  his  slanderous  assertion  he  must  be  able  to  substantiate  his 
plea  without  invading  the  privacy  of  the  person  about  whom  the 
charge  is  made.'  In  prosecutions  for  rape  and  cognate  offenses,  it 
is  doubtful  whether  the  court  has  power  to  make  an  order  compel- 
ling the  inspection  of  the  person  of  a  prosecutrix,  in  the  event  of 
her  refussd  to  submit  to  such  examination.  If  such  right  exists  at 
all,  it  is  a  matter  of  judicial  discretion  with  the  trial  court,  to  be 
exercised  only  in  cases  of  extreme  necessity,  and  not  a  subject  of 
review  on  appeal.*  The  constitutional  proviaon  against  unreason- 
able searches  and  seizures  does  not  extend  to  the  protection  of  a 
policeman  against  a  physical  examination  to  ascertain  his  continued 
fitness  for  his  position.  Such  a  case  is  like  that  of  a  soldier,  where 
physical  ability  is  a  necessary  and  material  part  of  an  examination.' 
Life  insurance  companies  are  not  deemed  to  pass  the  bounds  of 
propriety  in  requiring  an  importunity  to  learn  the  phjrsical  condi- 
tion of  an  applicant  for  insurance  by  means  of  a  medical  examina- 
tion of  his  person.^  A  provision  in  an  accident  insurance  policy 
that  the  company's  medical  adviser  shall  be  allowed  to  examine  the 
person  of  the  insured  in  reject  to  any  injury  received,  confers  no 
right  to  treat  the  injury.* 

8.  Union  Pac.  R.  Co.  v.  Botsfonl,  21  N.  E.  664, 12  A.  S.  B.  409. 
141  U.  S.  250, 11  S.  Ct.  1000,  35  U.  S.       6.  McGuff  v.  State,  88  Ala.  147,  7 
(L.  ed.)  734.  So.  35,  16  A.  S.  B.  25. 

4.  Union  Pac.  B.  Co.  v.  Botsford,  7.  People  v.  Steward,  249  HI.  311, 
141  U.  S.  260, 11  S.  Ct.  1000,  35  U.  S.  94  N.  E.  511,  Ann.  Cas.  1912A  135, 
(L.  ed.)  734;  May  v.  Northern  Pac.  33  L.B.A.(N.S.)  259. 
B.  Co.,  32  Mont.  522,  81  Poc  328,  4  8.  Cleveland,  etc.,  B.  Co.  ▼.  Hud- 
Ann.  Caa.  605,  70  IiUJi.  Ill;  Me-  dleston,  151  Ind.  540,  40  N.  E.  678, 
Qnigan  y.  Delaware,  etc.,  B.  Co.,  129  68  A.  S.  B.  238,  36  L.B.A.  681. 
N.  Y.  60,  28  N.  B.  235,  28  A.  S.  B.  9.  Tompkins  v.  Paoflo  Mot.  Life 
607,  14  L.B.A.  466.  Ins.  Co.,  53  W.  Va.  479,  44  S.  B.  439, 

6.  Kern  v.  Bridwell,  119  Ind.  226,   97  A.  S.  B.  1006,  62  L.B.A.  «9. 
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in.  Form,  Time  and  Manner  of  Giving 
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L  Right,  Power  and  Duty  of  Coort 

In  Gkkssal 

1.  Deflnition  and  Pnrpose  of  Instrnctioii 

2.  Duty  to  Instruct;  Additional  Instractions 

3.  Statement  of  lasnes 

4.  Borden  of  Proof 

IwAimra  PiiovnroB  or  Jtnnr 

5.  In  General 

6.  Stating  Eyidenee 

7.  Credibility  of  Witnesses  Generally 

8.  Classifying  Witnesses 

9.  Interest  of  Party  or  Witness 

10.  Presumption  as  to  Testifying  Tmthfalljr 

11.  Falsns  in  Uno,  Falsns  in  Omnibus 

12.  Assumption  of  Facts  in  Issue 

13.  Charging  on  Facts  Generally 

14.  View  that  Court  Should  Not  Instruct  on  Weiglit  of  Evidence 

15.  View  that  Court  May  Charge  on  Pacts  and  Weight  of  Evideneo 

16.  Wdg^t  of  Particnlar  Testimony 

17.  Condusion  or  Inferenee  Deducible  from  Evidenoe 

18.  Failure  of  Proof 

19.  Beeondling  Testimony 
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II.  Necessity  and  Subject  Matter 

20.  Instrneting  Jnry  as  to  its  Duty 

21.  Advisory  Instructions 

22.  Charging  on  Points  Already  Covered 

23.  Instructions  Taken  from  Opinion  of  Appellate  Court 

24.  Citing  Legal  Authorities 
26.  Stating  Legal  Reasons 

26.  Failure  of  Party  or  Witness  to  Testify 

27.  Amount  of  Recovery 

28.  Effect  of  Evidence 

29.  Effect  of  Verdict 

30.  Quoting  from  and  Correcting  Statements  of  Counsel 

31.  Defining  Words  and  Phrases 

32.  General  Instructions  Where  Special  Verdict  Required 

m.  Form,  Time  and  Manner  of  Giving 

33.  In  General 

34.  Written  Instructions 

35.  Noting  Disposition  of  Instructions 

36.  Numbering  and  Signing 

IV.  Requisites  and  Sufficiency 

37.  In  General 

38.  Certainty,  Definiteness  and  Completeness 

39.  Using  Language  of  Act  in  Charging  on  Statute 

40.  Using  Technical  Torms 

41.  Hypothetical  Instructions 

42.  Argumentative  Instructions 

43.  Conditional  Instructions 

44.  Misleading  and  Confusing 

45.  Conflicting  and  Contradictory 

46.  Lengthy  and  Repetitious  ' 

47.  Inadvertent  Mistake 

48.  Giving  Undue  Prominence  to  Issues,  Defense,  Thearies,  or  Evideaee 

V.  Confining  Instructions  to  Pleading  and  Evidence 

49.  Abstract  Instmctions  G^erally 

50.  ApplicabUity  to  Pleadings  and  Issues 

51.  Applicability  to  Evidence 

52.  Limiting  Evidence  to  Particular  Issues :  Charging  on  Separate  Issnet 

53.  Instructions  as  to  Other  or  Lower  Gh^de  of  Offense 

54.  Based  on  Assumed  Conflict  in  Evidence 

55.  Ignoring  Issues,  Theories,  Defenses  or  Evidence 

VI.  Requests  for  Instructions 

56.  Ne'>essity  for  Requesting  Instructions 

57.  Necessity  for  Requesting  Explanatory  Charge 

68.  Right  of  Party  to  Instructions  on  His  Theory  of  Caae 

59.  Right  to  Instmctions  on  Immaterial  Issues 

60.  Instructions  Erroneous  in  Part 

61.  Time  to  Make  Requests 
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62.  Written  Requests 

63.  Necessity  that  RequeBted  Instmetions  be  GKven  litexaRj 

64.  Modif3ring  Reqoe^ied  Instrnetions 

65.  Stating  by  Whom  InstraetionB  Requested 

66.  Waiver  of  Requests. 

Vn.  Objections  and  Exceptions 

67.  In  GFeneral 

68.  Time  for  Takinff  Exeeption 

69.  Necessity  that  Exceptions  be  Specific 

70.  Necessity  for  Renewing  Exception  each  Time  Same  Error  is  Made 

Vin.  Correction  of  Errors 

71.  In  General 

72.  Erroneous  Instruction  Cured  by  Other  Instructions 

73.  Estoppel  of  Party  to  Except  to  Erroneous  Instruction 

74.  Error  in  Inatmetion  Rendered  Harmless  by  Verdict 


IX.  Construction  and  Effect 

75.  In  General 

76.  Construed  as  a  Whole 

77.  Construction  with  Reference  to  the  Issues  and  Evidenoa 

78.  Instructions  as  Law  of  Case 


I.  Right,  Power  And  Duty  of  Coubt 

In  General 

1.  Definition  and  Purpose  of  Instruction. — An  instruction,  as  the 
term  is  used  in  this  article,  has  reference  to  the  final  instruction 
given  by  the  court  upon  the  submission  of  the  case  to  the  jury,  and 
does  not  include  anything  which  the  court  may  say  during  the 
progress  of  the  trial  as  to  the  purpose  for  which  certaLa  evidence  is 
admitted,*  or  as  to  what  facts  have  been  admitted  by  one  side  or 
Ihe  other,*  or  oral  directions  to  the  jury  to  reject  evidence,  made 
when  it  is  given,  or  as  to  the  form  of  Uieir  verdict,  or  other  collateral 
matters.'  Nor  does  the  treatment  here  given  of  this  subject  have 
reference  to  the  correctness  or  incorrectness  of  any  statements  of  the 
substantive  law  made  by  the  court  to  the  jury.  As  thus  defined,  the 
purpose  of  an  instruction  is  to  furnish  guidance  to  the  jury  in  their 

1.  Providence  Washington  Ins.  Co  HI.  359,  24  N.  E.  421,  23  A.  S.  B. 
T.  Wolf,  168  Ind.  690,  80  N.  E.  26,  618,  8  LJIA..  490. 

120  A.  S.  R.  395.  3.  Note:  99  Am.  Dee.  122. 

2.  EQnckley    v.    Horasdovaky,   133 
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deliberations/  and  to  aid  them  in  arriving  at  a  proper  verdict,'  and, 
with  this  end  in  view,  it  should  state  clearly  and  concisely  the  issues 
of  fact*  and  the  principles  of  law  which  are  necessary  to  enable 
them  to  accomplish  the  purpose  desired.^  In  a  law  case  tried  with- 
out a  jury,  instructions  fill  the  useful  oflSce  of  showing  on  what 
theory  of  law  the  case  was  tried.' 

2.  Duty  to  Instruct;  Additional  Instructions. — It  cannot  be  stated 
as  a  uniform  rule  that  a  trial  court  is  under  the  duty  to  give  instruc- 
tions to  the  jury  in  all  cases,  both  civil  and  criminal,  and  on  every 
branch  thereof.  For,  while  it  is  true  that  in  some  jurisdictions  the 
rule  is  established  that  it  is  the  duty  of  the  court  to  charge  on  all 
issues  contested  at  the  trial,*  the  rule  in  other  jurisdictions  is  that 
in  a  civil  case  the  court  is  not  required  to  give  instructions  of  its 
own  motion.**  But  a  court  has  the  power  to  instruct  the  jury  on  all 
questions  of  law  growing  out  of  the  facts  of  the  cause,  without  a 
request  from  either  party;  and  it  is  the  better  practice  for  the  judge 
in  all  cases  to  give  the  jury  a  knowledge  of  the  definitions  and  prin- 
ciples of  law  applicable  to  the  case.*'  There  is  also  a  divergence 
of  views  as  to  tiie  duty  to  charge  a  jury  in  criminal  cases.  Accord- 
ing to  one  view  it  is  the  duty  of  the  court  to  instruct  the  jury 

1  Shailer  v.  Bullock,  78  Conn.  66,  107  A.  S.  B.  416,  3  Ann.  Cas.  546; 

61  Atl.  65, 112  A.  S.  R.  87.  Rowell  v.  Town  of  Verehire,  62  Vt. 

6.  Whiteford  v.  Burckmyer,  1  GiU  405,  19  Atl.  990,  8  L.R.A.  708;  Davis 

(Md.)  127,  39  Am.  Dec.  640;  State  v.  v.  Chicago,  M.,  etc.,  R.  Co.,  93  Wis. 

Legg,  59  W.  Va.  315,  53  S.  E.  545,  470,  67  N.  W.  16,  1132,  57  A.  S.  R. 

3  L.R.A.(N.S.)  1152.  935,  33  L.R.A.  654. 

6.  Eichman  v.  Bucheit,  128  Wis.  385,       Note:  99  Am.  Dec.  120.     * 

107  N.  W.  325,  8  Ann.  Cas.  435.    See  10.  Tetherow  v.  St.  Joseph,  etc,  R. 

infra,  par.  38  as  to  certainty,  definite-  Co.,  98  Mo.  74,  11  S.  W.  310,  14  A. 

ness  and  completeness.  S.  R.  617;  MitcheU  v.  Bradstreet  Co., 

7.  Bird  v.  United  States,  180  U.  S.  116  Mo.  226,  22  S.  W.  358,  724,  38 
366,  21  S.  Ct.  403,  45  U.  S.  (L.  ed.)  A.  S.  R.  592,  20  L.R.A.  138;  Brown 
570;  Territory  v.  Kawans,  20  Hawaii  v.  Globe  Printing  Co.,  213  Mo.  611, 
469,  Ann.  Cas.  1913B  258;  Providence  112  S.  W.  462,  127  A.  S.  R.  627; 
Washington  Ins.  Co.  v.  Wolf,  168  Ind.  Meares  v.  Wilmington,  31  N.  C.  73,  4.9 
690,  80  N.  E.  26,  120  A.  S.  R.  395;  Am.  Dec.  412;  Brittain  v.  Doylestown 
K*ly  V.  Chicago  R.  I.,  etc.,  R.  Co.,  Bank,  5  Watts  &  S.  (Pa.)  87,  39  Am. 
138  la.  273,  114  N.  W.  536, 128  A.  S.  Dec.  110;  Churchman  v.  Smith,  6 
R.  195;  Troll  v.  Spencer,  238  Mo.  Whart.  (Pa.)  146.  36  Anu  Dec' 
81,  141  S.  W.  855,  Ann.  Cas.  1913A  211;  Chamble  v.  Tarbox,  27  Tex. 
276;  Eichman  v.  Bucheit,  128  Wis.  139,  84  Am.  Dec.  614;  Holliday  t. 
.385,  107  N.  W.  326,  8  Ann.  Cas.  435.  Rheem,  18  Pa.  St.  465,  57  Am. 
As  to  the  effect  of  advisory  instme-  Dec  628;  Deal  v.  Bogue,  20  Pa. 
lions,  see  infra,  par.  21.  St   228,   57   Am.   Dec   702;    Mullen 

8.  TroU  v.  Spencer,  239  Mo.  81, 141  v.  Wilson,  44  Pa.  St.  413,  84  Am.  Dec 
S.  W.  855,  Ann.  Cas.  1913A  276.  461;   Siegel  v.  Robinson,  56  Pa.   St. 

9.  Judson    V.    Winstead,   80    Conn.  19,  93  Am.  Dec.  775. 
384,  68  Atl.  999,  15  L.R.A.(N.S.)  91;  Note:  99  Am.  Dec.  118. 
Wise  V.  Outtrim,  139  la.  192,  117  N.  11.  Tresea  v.  Maddox,  11  La. 
W.  264,  130  A.  S.  R.  301;  Pazton  v.  206,  66  Am.  Dec  198. 
Woodward,  31  Mont.  196,  78  Pac  215.  Note:  09  Am.  Dec.  118. 
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as  to  the  law  applicable  to  the  facts  and  issues  in  the  case,^'  even 
though  the  jury  are  the  ultimate  and  exclusive  judges  of  both  the  law 
and  the  facts,**  and  are  not  bound  to  obey  the  instructions  given  by 
the  covirt.*^  And  under  some  constitutional  and  statutory  provisions 
it  is  the  duty  of  the  court,  when  requested  by  either  side,  to  instruct 
the  jury  as  to  the  law  governing  the  case,*^  while  other  provisions  leave 
the  question  of  giving  advisory  instructions  to  its  discretion."  But 
where  a  law  case  is  tried  before  the  court  without  a  jury,  the  court  need 
not  give  instructions  in  the  absence  of  any  request  therefor.  *'  Like- 
wise in  an  equity  case,  tried' without  a  jury,  instructions  are  unneces- 
sary and  perform  no  useful  office,  but  amount  only  to  advice  given  by 
the  court  itself;  **  and  where  an  equity  case  is  tried  to  a  jury,  instruc- 
tions are  not  important,  for  the  action  of  the  jvury  is  advisory  only.*' 
There  can  also  be  no  question  that  a  court  may  exercise  a  wide  discre- 
tion in  the  matter  of  charging  the  jury,  and  may  bring  them  in  at  any 
time  and  give  them  additional  instructions  whether  requested  or  not.** 
It  is  not  error,  however,  for  a  court  to  refuse  to  recall  a  jury  upon 
request  of  counsel  for  further  or  additional  instructions,  when  no 
valid  or' reasonable  grounds  are  shown  therefor.*  And  a  party  has 
no  right  to  ask  new  and  substantive  charges  to  the  jury,  on  their 
return  into  court,  before  verdict,  for  further  instructions.* 

3.  Statement  of  Issues. — ^It  is  a  familiar  rule  that  the  court  is 
required  to  state  to  the  jury  all  the  issues  joined  by  the  pleadings 

12.  Hadelson  v.  State,  94  Ind.  426,  534.  As  to  advisory  inetructioDS,  aee 
48  Am.  Rep.  171;  State  v.  Hoot,  120  infra,  par.  21. 

la.  238,  94  N.  W.  564,  98  A.  S.  R.  14.  State  v.  Berdetta,  73  Ind.  185, 

352;  Mitchell  v.  Bradstreet  Co.,  116  38  Am.  Rep.  117. 

Mo.  226,  22  S.  W.  358,  724,  38  A,  S.  15.  People  v.  Campbell  et  al.,  234 

R.  592,  20  L.R.A.  138  (stating  rule) ;  lU.  391,  84  N.  E.  1035,  123  A  S.  R. 

State  V.  Martin,  230  Mo.  1, 129  S.  W.  107,  14  Ann.  Cas.  186. 

931, 139  A.  S.  R.  628;  Young  v.  State,  Note:  99  Am.  Dee.  120. 

74  Neb.  346,  104  N.  W.  867,  2  L.R.A.  16.  Beard  v.  State,  71  Md.  275,  17 

(N.S.)  66;  State  v.  Burpee,  65  Vt.  1,  AtL  1044,  17  A.  S.  R.  536,  4  L.R.A. 

25  AU.  964,  36  A.  S.  R.  776, 19  L.R.A.  675. 

145,  overruling  State  ▼.  Croteau,  23  17.  See  contra,  Ridiardson  v.  An- 

Vt.  14,  54  Am.  Dec.  90,  to  the  effect  deison,  109  Md.  641,  72  Atl.  485,  130 

that  the  jury  is  the  judge  of  the  law  A.  S.  R.  543,  26  L.R.A.(N.S.)   393; 

as  well  as  the  facta  in  criminal  cases;  S!?**, Ia  *  "^^   aocr"-  ^'  ^^  ^-  ^^ 

Jones  V.  State,  33  Tex.  Ciim.  492,  26  ^^k^n        a              oqo  u,      qi 

'•  '^'■''^'Jl^I-  ^-r  L^*"^  14l\T8^,'C'^'?9i?r27^6: 

requmng  court  to  change  «»« J*^ JP-  19.  Riley  y.  Martinelli,  97  Cal.  576, 

phcable  to  every  phase  of  the  testi-  32  p^^  579^  33  j^  s_  £_  209,  21 LJIA.. 

mony).  33_ 

13.  JacksoD  V,  State,  91  Qa.  271, 18  20.  Charlton  v.  KeUy,  156  Fed.  433, 
S.  E.  298,  44  A.  S.  R.  22;  State  v.  34  c.  C.  A.  295,  13  Ann.  Cas.  518; 
Berdetta,  73  Ind.  185,  38  Am.  Rep.  Perkins  v.  Com.,  7  Grat.  (Vs.)  661, 
117;  Tiesea  v.  Maddoz,  11  La.  Ann.  66  Am.  Dee.  123. 

206,  66  Am.  Dec.  198;  Com.  v.  Enapp,       1.  Note:  99  Am.  Dec.  120. 
10  Pick.    (Mass.)   477,  20  Am.  Dee.       8.  Note:  99  Am.  Dee.  128. 
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upon  which  any  testimony  has  been  offered.*  If  the  pleadings  con- 
tain a  plain  statement  of  the  matter  in  controversy,  the  language 
used  therein  may  be  employed  in  presenting  the  issues  to  the  jury, 
but  if  the  pleadings  are  technical,  the  issues  should  be  presented 
in  the  language  of  the  court*  And  while  in  thus  stating  £he  issues 
recourse  may  be  had  to  the  pleadings,  they  should  not  be  followed 
to  the  extent  of  stating  immaterial  allegations  alleged  therein,  and 
the  jury  informed  that  such  allegations  must  be  proved ; '  nor  should 
the  court  state  the  conclusions  of  law  alleged  by  the  parties,"  or  evi- 
dentiary facts.'  Authority  also  clearly  "favors  the  proposition  that 
the  construction  of  the  pleadings  is  for  the  court,  whose  duty  it  is 
to  state  to  the  jury  the  issues  raised  thereby,  and  not  to  refer  them 
to  the  pleadings  to  ascertain  those  issues.^  It  has  been  the  practice 
of  some  courts,  however,  to  permit  the  jury  to  ascertain  from  the 
pleadings  the  issiies  involved,  but  such  practice,  although  not  ordi 
narily  considered  serious  error,  is  not  commended  by  the  appellate 
courts.*  While  the  rule  is  that  the  court  should  state  the  issues 
involved  in  a  clear,  concise,  and  accurate  manner,**  it  is  not  neces- 
ti&ry  that  all  of  them  should  be  presented  in  the  formal  statement 
thereof,  but  it  is  sufficient  if  they  are  all  fairly  and  accurately  pre- 
sented in  some  part  of  the  instructions.** 

4.  Burden  of  Proof. — The  burden  of  proof  in  every  action  depends 
on  the  pleadings  in  the  case,  and  it  is  for  the  court  to  determine 
from  them  and  the  issues  presented  thereby,  on  which  party  the 
burden  of  proof  rests  as  to  each  issue  contested.  And  where  there 
is  a  conflict  of  testimony  on  any  particular  point,  the  court  should 
instruct  the  jury  as  to  the  burden  of  proof  thereon.**  In  civil 
cases  the  court  should  charge  that  the  burden  is  on  the  one  party 
or  the  other,  as  the  case  may  be,  to  satisfy  the  jury  by  a  preponder- 

8.  Wise  V.  Outtrim,  139  la.  192, 117       8.  IlUnois  Cent  R.  Co:  v.  King,  179 

N.  W.  264,  130  A.  S.  R.  301;  HeUer  lU-  91,  53  N.  E.  552,  70  A.  S.  R.  93. 
V.  Chicago,  etc.,  R.  Co.,  109  Mich.  53,       9-  Illinois  Cent  R.  Co.  v.  King,  172 

66  N.  W.  667,  63  A.  S.  R.  541.  I"-  91.  53  N.  E.  552,  70  A.  S.  R.  93; 

4.  Jones  v.  McElroy,  134  Ga.  857,  ^^o^^^-'S^.^-  .l^'"!' 2\^i 

68  S.  E.  729, 137  A.  S.  R.  276;  Robin-  f^'  f^J^-  %  ^°.9,  19  A.  b.  R.  34,  7 

fM^2Ti\'Zi''- '''' ''  ""■  ^-  Mon^lf  vr?.r2i5,'^^'ri:  'i 

434,  62  A.  S.  R.  549.  ^g   g  ^^    ^^^   g^g 

rAT^M  96  t°W ''l52'^'rA^8'       ^^-  Highiower  v.  Ansley,  126   Ga. 
79  Ark.  490,  96  S.  W.  152,  116  A.  S.  g^  54  g.  E.  939,  7  Ann.  Cas.  927; 

^-  ^-         ,       „           „  Swift  V.  Bleise,  63  Neb.  739,  89  N. 

6.  Walrod  v.  Webster  County,  110  w,  310, 57  L.R.A.  147.  See  infra,  par. 
Is.  349,  81  N.  W.  598,  47  L.R.A.  37  et  seq.,  as  to  requests  and  suflBciency 
480.  of  instruction. 

7.  Strange  v.  Bodcow  Lumber  Co.,  11.  Walrod  v.  Webster  Co.,  110  la. 
79  Ark.  490,  96  S.  W.  152,  116  A.  S.  349,  81  N.  W.  698,  47  LJl>A.  480. 
R.  92;  Wabod  v.  Webster  Coun^,  110  12.  Meyer  v.  Prenkil,  116  Md.  411. 
la.  349,  81  N.  W.  598,  47  LJtA.  480.  82  Atl.  208,  Ann.  Ca«.  1913C  875. 
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ance  of  the  evidence  of  the  existence  of  the  facte  essential  to  a  recov- 
ery. It  has  been  decided,  however,  that  it  is  not  erroneous  to  charge 
that  a  party  must  "establish"  the  ezist^ice  of  the  facts  essential  to 
a  recovery  by  a  preponderance  of  the  evidence."  In  oriminal  cases 
the  court  should  state  t^e  rule  that  the  prosecution  must  establish 
the  guilt  of  the  defendant  beyond  a  reasonable  doubt.**  An  instruc- 
tion is  of  course  erroneous  which  places  the  burden  of  proof  on  the 
wrong  party,*'  or  requires  a  higher  degree  of  proof  than  the  law 
demands.**  Therefore,  where  the  burden  of  proof  in  a  civil  case 
resta  on  one  party  as  to  certain  issues  and  on  the  other  as  to  other 
issues,  the  court  should  so  charge  the  jury  that  they  will  clearly 
understand  that  the  burden  is  on  each  side  to  maintain  the  particu- 
lar issue  which  that  side  affirms,  and  it  is  erroneous  to  give  an  instruc- 
tion which  places  the  burden  of  proof  on  the  plaintifif  not  only  to 
establish  his  own  case  but  also  to  disprove  an  affirmative  defense 
alleged  by  the  defendant.*'  However,  it  is  not  always  necessary  to  give 
instructions  on  every  issue  involved  in  a  case.  Thus  it  is  not  neces- 
sary to  charge  on  the  burden  of  proof  as  to  an  issue  which  is  con- 
clusively proved  by  thd  evidence,  there  being  no  question  as  to  the 
accuracy  of  the  proof.*' 

Invading  Province  of  Jury 

S.  In  General. — ^It  has  long  been  the  settled  policy  of  the  law  of 
most  states  to  keep  separate  and  distinct  and  to  define  accurately 
the  respective  functions  of  the  court  and  of  the  jury  in  the  trial 
of  cases  both  civil  and  criminal.*'  Where  such  poUcy  prevails,  it  is 
the  duty  of  the  court  so  to  frame  its  charge  as  to  submit  questions 
of  fact  solely  to  the  decision  of  the  jury,  deciding  on  and  instruct- 
ing them  as  to  the  law  relating  thereto,  and  distinctly  separating  the 
questions  of  law  from  the  questions  of  fact.**    Where  the  function? 

18.  Jones  v.  Monson,  137  Wis.  478,  17.  Schmidt  v,  St.  Louis  B.  Co.,  149 

119  N.  W.  179,  129  A.  S.  R.  1082.  Mo.  269,  50  S.  W.  921,  73  A.  S.  R. 

See  EviDKNCB,  vol.  10,  p.  896,  as  to  380. 

burden  of  proof  in  civil  cases.  18.  Western  Assurance  Co.  of  To- 

14.  See  Cbiminal  LiW,  vol.  8,  p.  ronto  v.  J.  H.  Mohlman,  83  Fed.  811, 

169  et  seq.,  as  to  burden  of  proof  m  51  u,  g.  App.  577,  28  C.  C.  A.  157, 

criminal  cases.  40  LJI.A.  56L 

75  N.  E.  1066,  2  L.B.A.(N.S.)  217,  ^g  ^^  ggg  36  Am.  Rep.  272.    As  to 

^^S**/;°o''''^^^^^  ***'•  ^^'  ®  ^-  ^-  province  of  court  and  jury,  see  also 
252,  6  A.  b.  B.  54.  Ttibv  Triat 

Note:  33  L.R.A.(N.S.)  1128.  on'rCT^i     a   j>        r-       n 

16.  State  V.  Hickam,  95  Mo.  322,  8  «  ^O-  Cumberknd  Pipe  Lme  Co.  v. 
S  W  252.  6  A.  S.  R.  54;  Fleming  v.  Stambaugh,  137  Ky.  528,  126  8.  W. 
&J;<?d7i  Mont.  384,  92  Prf62,  106  31  KR.A.(N^)  USl;  State  v 
122  A.  S.  R.  375,  13  Ann.  Caa.  263,  ackam;  96  Mo.  322,  8  S.  W.  252,  6 
14  L.R.A.(N.S.)  628.  A.  S.  B.  54;  Texas,  etc,  R.  Co.  v. 
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of  the  court  and  the  jury  are  thus  carefully  separated  and  defined 
the  rule  has  long  be^  eetablished  that  a  court  in  its  instracticHis 
should  never  intrench  on  the  province  of  the  jury  at  its  own  motion/ 
or  on  the  request  of  either  party.'  This  is  a  radical  departure  from 
the  mode  of  proceeding  in  trials  as  practiced  in  courts  governed  by 
the  common  law  under  which  the  court  had  the  right  to  advise  the 
jury  on  the  facts.* 

6.  Stating  Evidence. — ^While  the  rule  is  generally  recognized  that 
a  trial  court  must  not  usurp  the  functions  of  the  jury,  still,  just  what 
amounts  to  an  invasion  of  those  functions  is  a  question  often  diffi- 
cult of  solution,  and  there  is  a  lack  of  uniformity  in  the  dedsions 
on  that  question.  As  to  whether  a  trial  court  may  state  and  review 
the  evidence,  there  is  authority  for  the  rule  that  it  may  give  a  sum- 
mary of  the  contentions  on  both  sides,*  may  summarize  the  testi- 
mony relied  on  to  support  those  contentions,'  and  that,  notwithstand- 

Murphy,  46  Tex.  366,  26  Am.  Rep.  46  Tez.'356,  26  Am.  Rep.  272;  Benson 
272.  V.   Tacoma  Ry.,  etc.,   Co.,  61  Wash. 

1.  Springfield  v.  State,  96  Ala.  81,  216,  98  Pac.  695,  130  A.  S.  R.  1096; 
11  So.  250,  38  A.  S.  R.  85;  Sims  v.  Ferguson  v.  Trata,  132  Wis.  478,  110 
State,  139  Ala.  74,  36  So.  138,  101  N.  W.  395,  111  N.  W.  657,  112  N.  W. 
A.  S.  R.  17;  Morris  v.  McClellan,  154  513,  13  Ann.  Cas.  1092,  14  L.R.A. 
Ala.  639,  45  So.  641,  16  Ann.  Cas.  (N.S.)  350. 
305;  Manistee  MiU  Co.  v.  Hobdy,  165  Note:  29  L.R.A.  364. 
Ala.  411,  51  So.  871,  138  A.  S.  R.  2.  Montgomery  v.  Crossthwait,  90 
73;  Davidson  v.  State,  167  Ala.  68,  Ala.  553,  8  So.  498,  24  A.  S.  E.  832, 
52  So.  751,  140  A.  S.  R.  17;  People  12  L.R.A.  140;  Wells  v.  Gallagher,  144 
V.  Wong  Ah  Ngow,  54  Cal.  151,  35  Ala.  363,  39  So.  747,  113  A.  S.  R.  50, 
Am.  Rep.  69;  Masters  V.  United  States,  3  L.R.A.(N.S.)  759;  Western  Union 
42  App.  Cas.  (D.  C.)  350,  Ann.  Cas.  Tel.  Co.  v.  Northeutt,  158  Ala.  539,  48 
1916A  1243;  New  York,  etc.,  R.  Co.  So.  553,  132  A.  S.  R.  38;  Manistee 
V.  Rhodes,  171  Ind.  521,  86  N.  E.  840,  Mill  Co.  v.  Hobdv,  165  Ala.  411,  51 
24  L.R.A.(N.S.)  1225;  Illinois  Central  So.  871,  138  A.  S.  R.  73;  Davidson 
R.  Co.  V.  Coley,  121  Ky.  385,  89  S.  v.  Stete,  167  Ala.  68,  52  So.  751,  140 
W.  234,  1  L.R.A.(N.S.)  370;  Orem  A.  S.  R.  17;  St.  Louis,  I.  M.,  etc.,  R. 
Fruit,  etc.,  Co.  v.  Northern  Cent.  R.  Co.  v.  Rhodan,  93  Ark.  29,  123  S.  W. 
Co.,  106  Md.  1,  66  Atl.  436,  124  A.  S.  798,  20  Ann.  Cas.  915;  Linforth  v. 
R.  462;  Glaser  v.  Rothschild,  221  Mo.  San  Francisco  Gas,  etc.,  Co.,  156  Cal. 
180,  120  S.  W.  1,  17  Ann.  Cas.  576,  58,  103  Pac.  320,  19  Ann.  Cas.  1230; 

22  L.R.A.(N.S.)  1045;  Harrington  v.  Perot  v.  Cooper,  17  Colo.  80,  28  Pac. 
Butte,  etc.,  Co.,  33  Mont.  330,  83  Pac.  391,  31  A.  S.  R.  258;  Mack  v.  South 
467,  114  A.  S.  R.  821;  Curtin  v.  Bound  R.  Co.,  52  S.  C.  323,  29  S.  E. 
Somereet,  140  Pa.  St.  70,  21  Atl.  244,  905,  68  A.  S.  R.  913,  40  L.R.A.  679. 

23  A.  S.  R.  220,  12  L.R.A.  322;  3.  Texas,  etc.,  R.  Co.  v.  Murphy, 
Gwynn  v.  Citizens'  Tel.  Co.,  60  S.  C.  46  Tex.  356,  26  Am.  Rep.  272.  See 
434,  48  S.  E,  460,  104  A.  S.  R.  819,  infra,  par.  15,  for  a  further  discussion 
67  L.R.A.  111;    State  t.  Holter,  32  of  the  common  law  rule. 

S.  D.  43,  142  N.  W.  657,  Ann.  Cas.       4.  Blackwell  v.  Lynchburg,  etc.,  Co., 
1916A    193,    46    L.R.A.(N.S.)    1376;   111  N.  C.  151,  16  S.  E.  12,  32  A.  S. 
Fisher  v.  Travelers'  Ins.  Co.,  124  Tenn.  R.  786,  17  LJtA.  729. 
450,  138  S.  W.  316,  Ann.  Cas.  1912D       6.  Bannister  v.   Loeas,  21   Hawaii 
1246:  Texas,  etc.,  R.  Co.  v.  Muxphy,  222,  Ann.  Cas.  19ieA  1138;  Hukell  v. 
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ing  a  constitutional  or  statutory  provision  that  4iie  vreight  of  evidence 
must  be  left  to  the  jury,  it  may  state  the  evidence  pro  and  con, 
in  view  of  which  the  existence  of  certain  facts  is  affirmMl  or  denied.* 
But  it  has  been  ruled  that  the  court  should  not  state  the  testimony 
of  a  particular  witness  as  that  is  a  matter  to  be  determined  entirely 
by  the  judgment  of  the  jury.'  And  even  though  the  court  has  the 
right  to  state  the  testimony  it  has  been  decided  that  a  charge  to  a 
jury  is  not  required  to  contain  a  discussion  of  the  evidence  in  con- 
nection with  the  legal  propositions  applicable  thereto,^  and  that  the 
court  should  avoid  any  statement  of  the  testimony  so  framed  as  to 
subject  the  instructions  to  any  well  founded  charge  of  being  the 
court's  conclusion  from  facts  directly  disputed  at  the  trial.*  And 
when  the  court  endeavors  to  state  the  evidence  it  must  do  so  with 
accuracy,  and  a  mistake,  though  apparently  inadvertently  made,  on 
a  pivotal  point  in  the  case  is  a  serious  enoi.^^  However,  when  a 
judge,  in  stating  the  evidence,  uses  language  clearly  indicating  that 
he  is  not  positive  that  his  statement  of  the  evidence  is  accurate,  error 
cannot  be  founded  on  a  misstatement  of  the  evidence,  for  it  is  the 
duty  of  counsel  at  once  to  suggest  to  the  court  the  mistalce,  and 
not  silently  reserve  it  for  a  future  exception.^'  This  power  of  the 
court  to  state,  the  testimony  is  affirmed  by  some  statutes  and  con- 
stitutions," while  by  others^it  is  denied.*' 

7.  Creidibility  of  Witnesses  Generally. — The  credibility  of  wit- 
nesses, that  is,  their  disposition  and  intention  to  tell  the  truth  in  the 
testimony  they  have  given,  is  of  importance  in  determining  whether 
their  testimony  is  entitled  to  be  received  at  its  face  value.    This  is 

Cape  Ann  Anchor  Works,  178  Mass.  right  to  charge  on  the  facts. 
485,  59  N.  E.  1113,  4  L.E.A.(N.8.)  10.  Potts  v.  House,  6  Ga.  324,  60 
220;,  Blackwell  V.  Lynchburg,  etc.,  Co.,  Am.  Dec.  329;  Glaser  v.  Rothschild, 
111  N.  C.  151,  16  S.  E.  12,  32  A.  S.  221  Mo.  180,  120  S.  W.  1,  17  Ann. 
R.  786,  17  LJI.A.  729;  Dobbins  v.  Cas.  576,  22  L.R .A.  (N.S.)  1045;  Stein- 
Dobbins,  141  N.  C.  210,  53  S.  E.  870,  bnmner  v.  Pittsburgh,  etc.,  R.  Co., 
115  A.  S.  R.  682,  10  L.R.A.(N.S.)  146  Pa.  St.  504,  23  AtL  239,  28  A. 
186..  S.  R.  806;  Cupps  v.  State,  120  Wis. 

6.  People  v.  King,  27  Cal.  507,  87  504,  97  N.  W.  210,  98  N.  W.  546,  102 
Am.  Dec.  95;  Bannister  v.  Lucas,  21  A.  S.  R.  996. 

Hawaii  222,  Ann.  Cas.  1916A  1136.         11.  Muetze  v.  Tuteur,  77  Wis.  236, 

7.  Southern  R.  Co.  v.  Kendrick,  40  46  N.  W.  123,  20  A.  S.  R.  115,  9 
tfisB.  374,  90  Am.  Dec.  332.  L.R.A.  86. 

8.  Allis  V.  United  States,  155  U.  S.  12.  Kaufibnan  v.  Maier,  94  Cal.  269, 
117,  15  S.  Ct.  36,  39  U.  S.  (L.  ed.)  29  Pac.  481,  18  L.RA.  124;  Com.  v. 
91;  Bannister  v.  Lucas,  21  Hawaii  Horsfall,  213  Mass.  232,  100  N.  E. 
222,  Ann.  Cas.  1916A  1136;  Jones  v.  362,  Ann.  Cas.  1914A  682;  Dobbins 
Monson,  137  Wis.  478, 119  N.  W.  179,  v.  Dobbins,  141  N.  C.  210,  53  S.  E. 
129  A.  S.  R.  1082.  870, 115  A.  S.  R.  682, 10  L.R.A.(N.8.) 

9.  McShane  v.  Eenkle,  18  Mont.  208,  186. 

44  Pae.  979, 56  A.  S.  R.  578, 33  L.R.A.      IS.  State  y.  Sumner,  66  S.  C.  32, 
861.    8«e  infra,  par.  13-18,  as  to  the  32  S.  E.  771,  74  A.  S.  B.  707. 
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a  qaestioD  peculiarly  within  the  province  of  the  jaiy  to  determine,** 
and  it  is  so  though  the  testimony  may  be  all  on  one  side  and  all 
tend  one  way.*'  The  court  therefore  should  refrain  from  expressing 
its  own  opinion  either  directly  or  indirectly  as  to  the  credibility  of 
the  witnesses  generally,"  and  should  not  give  any  instruction  which 
seems  designed  to  influence  a  jury  as  to  the  credit  to  be  given  to 
a  particular  witness.*'  It  is  not,  however,  improper  for  the-  court 
to  state  general  rules  as  to  what  the  jury  may  consider  in  determin- 
ing the  credibility  of  witnesses,  so  long  as  such  instructions  apply 
equally  to  all  the  witnesses  for  both  sides  of  the  controversy.**    And 

14.  Fidelity  Mut.  Life  Aes'n  v.  Jef-  146;  D.  M.  Osborne  v.  Francis,  38  W. 
fords,  107  Fed.  402,  46  C.  C.  A.  377,   Va.  312,  18  S.  E.  591,  45  A.  S.  K. 

53  L.R.A.  193;   Taylor  v.  KeUy,  31  859. 

Ala.  59,  68  Am.  Dec.  150;  Gibson  v.  Note:  19  L.R.A.(N.S.)  803. 
State,  89  Ala.  121,  8  So.  98,  18  A.  S.  17.  Godair  v.  Ham  Nat.  Bank,  225 
R.  96;  Springfield  v.  State,  96  Ala.  81,  111.  572,  80  N.  E.  407,  116  A.  S.  R 
11  So.  250,  38  A.  S.  R.  85;  Sharp  v.  172,  8  Ann.  Gas.  447;  People  v.  Camp- 
State,  51  Ark.  147,  10  S.  W.  228,  14  beU,  234  111.  391,  84  N.  E.  1035,  123 
A.  S.  R.  27;  Hronek  v.  People,  134  A.  S.  R.  107,  14  Ann.  Gas.  186;  Peo- 
ni.  139,  24  N.  E.  861,  23  A.  S.  R.  pie  v.  Mendelson,  264  111.  463,  106 
652,  8  L.R.A.  837;  Cartier  r.  Troy  N.  E.  249,  L.R.A.  1915C  627;  Krahn 
Lumber  Co.,  138  111  533,  28  N.  E.  v.  J.  L.  Owens  Co.,  125  Minn.  33,  145 
932,  14  L.R.A.  470;  Millner  v.  Eglin,  N.  W.  626,  51  LJl.A.(N.S.)  650;  Slate 
64  Ind.  197,  31  Am.  Rep.  121;  Hess  v.  Mjntz,  245  Mo.  540, 150  S.  W.  1042, 
V.  Lowery,  122  Ind.  225,  23  N.  E.  156,  43  L.R.A.(N.S.)  146;  State  y.  Mc- 
17  A.  S.  R.  355,  7  L.R.A.  90;  State  Glellan,  23  Mont.  532,  59  Pact  924, 
V.  Halvcrson,  103  Minn.  265,  114  N.  75  A.  S.  R.  558;  Crabtree  v.  Missouri 
W.  957,  123  A.  S.  R.  326,  14  L.R.A.  Pac.  R.  Co.,  86  Neb.  33,  124  N.  W. 
(N.S.)  947;  State  v.  Bartlett,  50  Ore.  932,  136  A.  S.  R.  603;  State  v.  Rash, 
440,  93  Pac.  243,  126  A.  S.  R.  751,  34  N.  C.  382,  55  Am.  Dec.  420;  Harris 
19  LJIA.(N.S.)  802;  State  v.  Jacob,  v.  Murphy,  119  N.  C.  34,  25  S.  E.  708, 
30  S.  C.  131,  8  S.  E.  698,  14  A.  S.  R.  56  A.  S.  R.  656;  State  v.  Wisnewsid, 
897;  Bierbach  v.  Goodyear  Rubber  Co.,  13  N.  Dak.  649, 102  N.  W.  883,  3  Ann. 

54  Wis.  208,  11  N.  W.  614,  41  Am.  Cas.  907;  Fletcher  v.  State,  2  'Okla. 
Rep.  19;  McKeon  v.  Chicago,  etc.,  R.  Grim.  300,  101  Pac.  599,  23  LJR.A. 
Co.,  94  Wis.  477,  69  N.  W.  175,  59  (N.S.)  581;  State  v.  Jacob,  30  S.  C. 
A.  S.  R.  910,  35  L.R.A.  252.  131,  g  S.  E.  698, 14  A.  8.  R.  897;  Kerr 

,y^S^^L^^  ^^-  ^^-  ^^'  ^®  ^•^•^-  -'•  Lunsford,  31  W.  Va.  659,  8  S.  E. 

(N.S.)  802.  „         ,     .  493,2LJl.A.  668;  McKeon  V.Chicago, 

See  mfra,  par.  9,  as  to  instruction  ^^     g  q^   94  -^j^  477  gg  jj.  w.  175, 

relating     t»     credibility     of     witness  gg  '^  g   ^  g^n  35  ^  g^  252. 
interested  m  event  of  action.  ^^^   ^^  ^  ^  g  ggg 

of  ^^t^^^Z^v'  ""  "^^"^^  1«-  Stevens  v.  Leonard,  154  Ind.  67, 
^r D^ifTffibins,  141  N.  C.  ««  N.  E   27,  77  A.  S  R-'^;  W 

^'iSIii^rist"  ^  '•  ^-  ''''  m  K  w"'35%o\  tk  M3X^e 
16.  Prince  v.  State,  100  Ala.  144,  ▼•  Genung,  11  Wend.  (N.  T.)  18,  25 
14  So.  409,  46  A.  8.  R.  28;  Sharp  v.  Am.  Dec.  594;  State  v.  Wisnewski,  13 
State,  61  Ark.  147,  10  8.  W.  228,  14  N.  Dak.  649,  102  N.  W.  883,  3  Ann. 
A.  S.  R.  27;  State  v.  Mints,  245  Mo.  Cas.  907;  Com.  v.  Breyessee,  160  Pa. 
540,  150  S.  W.  1042,  43  L.R.A.(N.S.)    St.  41,  28  Atl.  824,  40  A.  8.  R.  729; 
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aa  iostruction  that  ihe  jury  may,  in  considering  whom  they  will 
and  whom  they  will  not  believe,  take  into  account  their  experience 
and  relations  among  men  is  proper.**  But  an  instruction  that  the 
jurors'  common  sense  is  the  best  guide  in  determining  such  matters 
is  erroneous  as  substituting  the  common  sense  of  the  jurors  for  the 
niles  of  law  which  should  guide  them  in  the  performance  of  their 
duties.**  It  is  also  proper  to  instruct  the  jury  that  if  any  witness 
has  been  impeached,  they  are  not  for  that  reason  bound  to  disregard 
his  testimony,  but  are  at  liberty  to  disregard  the  whole  or  any  part 
thereof  according  as  they  may  believe  that  he  has  testified  truth- 
fully or  falsely,  and  the  fact  that  such  an  instruction  may  have 
applied  to  only  one  witness  has  been  held  not  to  render  it  objection- 
able.* But  in  those  jurisdictions  where  the  common  law  rule  pre- 
vails as  to  the  right  of  the  court  to  advise  the  jury  on  the  facts,  an 
iDstruction  as  to  which  of  the  witnesses  is  entitled  to  the  most  credit, 
preceded  and  followed  by  an  explicit  declaration  that  the  jury  is  the 
sole  judge  of  the  credibility  of  tiie  witnesses,  is  not  erroneous.* 

8.  Classifying  Witnesses. — ^In  deciding  questions  of  fact  before 
them,,  courts  may  often  use  their  own  experience  and  observations 
in  weighing  the  testimony  of  witnesses  having  certain  well  known 
traits  and  defects  of  character,  but  they  may  not  impose  that  experi- 
ence on  a  jury  as  its  guide  in  determining  the  credibility  of  wit- 
nesses.* Hence  a  court  in  its  instruction  should  not  classify  witnesses 
and  say  that  one  class  is  to  be  accorded  greater  consideration  or,  on 
the  other  hand,  is  to  be  viewed  with  caution  and  suspicion,  because 
its  vices  are  diiSerent  in  kind  or  degree  from  the  vices  of  another 
class.*  Thus  it  has  been  held  to  be  erroneous  to  instruct  a  jury 
that  the  testimony  of  abandoned  women  is  to  be  viewed  with  sus- 
picion and  scanned  with  caution,'  or  that  the  evidence  of  private 
detectives  and  police  officers  should  be  received  with  a  large  degree 
of  caution,*  or  that  the  testimony  of  experts  is  entitled  to  little 

Fletcher  v.  State,  2  Okla.  Grim.  300,       i.  Hronek  v.  People,  134  lU.  139, 

101  Pac.  599,  23  L.B.A.(N.S.)  581.  24  N.  E.  861,  23  A.  S.  R.  652,  8  L.B.A. 

19.  Ottawa  Gas  Light,  etc.,  Co.  v.  837;  Jones  v.  Casler,  139  Ind.  382,  38 
Graham,  28  IH.  73,  81  Am.  Dec.  263  N.  E,  812,  47  A.  S.  R.  274;  State  v. 
and  note;  Jenney  Electric  Go.  v.  Bran-  Tuttle,  67  Ohio  St.  440,  66  N.  E.  524, 
ham,  145  Ind.  314,  41  N.  £.  448,  33  93  A.  S.  R.  689.  See  infra,  par.  16, 
L.RwA..  395.  as  to  instructions  as  to  weight  of  par- 

20.  Jenny  Electric  Go.  v.  Branham,  ticnlar  testimony. 

145  Ind.  314,  41  N.  E.  448,  33  LJl.A.  6.  State  v.  TutUe,  67  Ohio  St.  440, 

395.  66  N.  E.  524,  93  A.  S.  R.  689. 

1.  State  V.  Feeley,  194  Mo.  300,  92  6.  Hronek  v.  People,  134  111.  139. 
S.  W.  663, 112  A.  S.  B.  511,  3  L.R.A.  24  N.  E.  861,  23  A.  S.  R.  652,  8  L.R-A. 
(N.S.)  35L  837.     Bnt  see  Shellenberger  t.  State, 

2.  Porter  v.  Seller,  23  Pa.  St.  424,  97  Neb,  498,  150  N.  W.  643,  L.R.A. 
62  Am.  Dec.  341.    See  infra,  par.  15.  1915C  1163,  wherein  the  court  ruled 

S.  State  V.  Tuttle,  67  Ohio  St.  440,  that  a  cautionary  instruction  as  to  the 
66  N.  £.  524,  93  A.  S.  R.  689.  evidence  of  police  officers  is  only  prop- 
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weight'  A  case  might  possibly  arise  wherein  the  facts  might  jostify 
a  broad  and  sweeping  comment  upon  a  certain  class  of  witnesses, 
but  the  facts  certainly  would  be  peculiar  and  the  issue  singular  where 
it  could  be  justified.^  However,  in  the  case  of  accomplices,  it  has 
been  decided  that  a  trial  court  should  instruct  the  jury  tiiat  the 
evidence  of  such  persons  should  be  received  with  great  caution,  and 
that  they  ought  to  be  fully  satisfied  of  its  truth  before  they  convict 
on  such  evidence  alone.'    ^ 

9.  Interest  of  Party  or  Witness. — ^Interest  in  the  event  of  an  action, 
whether  as  party  or  otherwise,  does  not  disqualify  a  witness,  though 
it  may  be  shown  for  the  purpose  of  affecting  his  credibility,*'  and 
the  court  should  in  a  proper  case  instruct  the  jury  as  to  the  differ- 
ence between  interested  and  disinterested  witnesses,  caution  them 
to  have  regard  thereto  in  weighing  conflicting  testimony,**  and  also 
charge  that  greater  care  is  to  be  exercised  in  weighing  the  testimonj* 
of  interested  witnesses  than  in  the  case  of  those  who  are  wholly 
disinterested.**  The  test  when  applied  must  extend  to  aU  witnesses 
alike  who  are  interested,  either  as  parties,  agents  or  servants  of  the 
parties,  or  otherwise.**  Hence  it  is  improper  to  instruct  the  jury 
that  they  may  take  into  consideration  the  interest  a  particular  party 
has  in  the  action  where  the  same  test  is  applicable  to  other  witnesses,** 
or  to  consider  the  interest  of  a  particular  witness  in  weighing  his 
testimony  without  directing  attention  to  the  interest  of  witnesses 
on  the  other  side.*'  But,  as  it  is  tdways  proper  for  the  jury  to 
consider  the  interest  a  witness  has  in  an  action,  in  determining  his 
credibility,  the  court  should  not  by  an  instruction  deny  to  them 
the  right  to  consider  the  interest  of  a  party  to  an  action  in  deter- 

er  to  be  given  when  the  officer  is  a  11.  Ellis  v.  Lake  Shore,  etc.,  R.  Co., 

witness  for  the  state  in  an  endeavor  138  Pa.  St.  506,  21  Atl.  140,  21  A.  S. 

to  convict  the  accused.  R.  914;  Davies  v.  Philadelphia  Rapid 

7.  Bumey  v,  Torrey,  100  Ala.  157,  Transit  Co.,  228  Pa.  St  176,  77  Atl.- 

14  So.  685,  46  A.  S.  R.  33;  Ryder  v.  450,  139  A.  S.  R.  1001. 

State,  100  Ga.  528,  28  S.  E.  246,  62  12.  Heldt  v.  State,  20  Neb.  492,  30 

A.  S.  R.  334,  38  L.RA.  721;  Louisville,  N.  W.  626,  57  Am.  Rep.  835. 

etc.,  R.  Co.  v.  Whitehead,  71  Miss.  451,  13.  Pennsylvania    Co.    v.    Verstat, 

15  So.  890,  42  A.  S.  R.  472  and  note.  140  HI.  637,  30  N.  E.  540,  15  LJIjL 

8.  State  V.  Tnttle,  67  Ohio  St.  440,  798. 

66  N.  E.  524,  93  A.  S.  R.  689.  14.  Pennsylvania    Co.    v.    Versten, 

9.  State  V.  Eahfanan,  152  Mo.  100,  140  IlL  637,  30  N.  E.  540,  15  LJKJL 
53  S.  W.  416,  75  A.  S.  R.  438.     See  798. 

AooouFLiCBS,  vol.  1,  par.  11,  as  to  15.  People  ▼.  De  France,  104  Midi, 

weight  and  credibility  of  testimony  of  563,  62  N.  W.  709,  28  L.RA.  139; 

accomplices.  Ellis  v.  Lake  Shore,  etc.,  R.  Co.,  138 

10.  Pennsylvania  Co.  v.  Versten,  Pa.  St.  506,  21  AtL  140,  21  A.  S.  R. 
140  CI.  637,  30  N.  E.  540,  15  h.RJi.  914;  Tompkins  v.  Pacific  Mnt.  Life 
798.  See  Witnbsses,  as  to  interest  Ins.  Co.,  53  W.  Va.  479,  44  S.  E.  439, 
of  witnesses  generaUy.  97  A.  S.  E.  1006,  62  LJtjL  489. 
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mining  the  weight  to  which  his  testimony  is  entitled.**  And  wh^i 
properly  requested  to  do  so  a  trial  judge  should  charge  the  jury 
that  the  evidence  of  interested  persona,  in  the  absence  of-  anything 
to  discredit  or  contradict  such  evidence,  cannot  be  arbitrarily  dis- 
regarded.*' Furthermore,  common  experience  teaches  that  jurors 
are  prone  to  view  the  evidence  of  one  who  is  on  trial  for  a  criminal 
offense  with  suspicion,  and  the  court  should  not  by  its  conduct 
or  instructions  in  any  manner  disparage  the  evidence  of  an  accused 
person.*'  Therefore,  while  an  instruction  giving  the  general  rule 
that  a  defendant  in  a  criminal  prosecution  is  an  interested  witness 
can  do  no  harm,  and  is  not  of  much  importance,  for  every  intelligent 
juror  knows,  without  any  instructions  on  the  subject,  that  a  defend- 
ant whether  innocent  or  guilty,  is  deeply  interested  in  being  acquit- 
ted,** the  court  cannot  by  repeating  its  statement  in  that  regard 
give  it  undue  weight  or  say  ought  calculated  to  disparage  the  testi- 
mony of  the  accused.**  Aid  it  has  been  quite  generally  held  that 
to  single  out  the  defendant  in  a  criminal  case  and  instruct  especially 
on  his  credibility  as  a  witness  is  improper  and  erroneous.*  Likewise 
it  is  improper  to  give  an  abstract  instruction  as  to  the  interest  of 
a  witness  which  in  the  particular  case  can  apply  to  no  one  other  than 
the  defendant* 

10.  Presumption  as  to  Testifying  Truthfully. — It  is  sometimes  said 
by  text  writers  and  courts  that  there  is  a  presimiption  that  a  witness 
testifies  truthfully.  While  it  is  possibly  true,  as  a  mere  statement 
of  fact,  that  witnesses  do  ordinarily  tell  the  truth,  the  law  has  no 
rule  wliich  the  court  may  lay  down  in  instructions  to  the  jury  that 
there  is  a  presiunption  that  an  unimpeached  witness  has  testified 
truly,  and  such  an  instruction  would  infringe  the  province  of  the 
jury,  to  determine  the  credibilify  of  the  witnesses  and  the  weight  to 

16.  New  Orleans,  ete.,  B.  Co.  v.  All-  State  v.  Bartlett,  50  Ore.  440,  93  Pac. 
britton,  38  Miss.  242,  75  Am.  Dec.  243, 126  A.  S.  B.  751, 19  LJlJL.(N.S.) 
98.  802  and  note. 

17.  Bnmswiek,  etc,  B.  Co.  v.  Wig-  1.  Veatch  v.  State,  66  Ind.  684,  26 
gins,  lis  Ga.  842,  39  S.  E.  561,  61  Am.  Bep.  44;  Donner  v.  State,  72  Neb. 
L.B.A.  513.  263,  100  N.  W.  305,  117  A.  S.  B.  789; 

18.  Donner  v.  State,  72  Neb.  263,  Price  v.  U.  S.,  2  Okla.  Crim.  449,  101 

100  N.  W.  305,  117  A.  S.  E.  789;  Pac.  1036,  139  A.  S.  B.  930  and  note; 
Fletcher  v.  State,  2  Okla.  Grim.  300,  Culpepper  v.  State,  4  Okla.  Crim.  103,' 

101  Pac  599,  23  LJl.A.(N.S.)  58L  111  Pac.  679,  140  A.  S.  B.  668  and 
Note:  19  LJIA.(N.S.)  803.  note,  31  L.B.A.<N.S.)  1166;  State  v. 

19.  Donner  v.  State,  72  Neb.  263,  Bartlett,  50  Ore.  440,  93  Pac  243,  126 
100  N.  W.  305,  117  A.  S.  B.  789;  A.  S.  B.  751,  19  L.B.A.(N.S.)  802. 
State  V.  Bartlett,  50  Ore.  440,  93  Pac  See  supra,  par.  8,  as  to  instmctions 
243, 126  A.  S.  B.  751, 19  L.B.A.(N.S.)  relating  to  the  credibifity  of  s  partien- 
802.  lar  witness. 

Note:  19  LJtA.(N.S.)  803.  S.  Smith  v.  State,  90  Miak  Ul,  43 

SO.  Donner  t.  State,  72  Neb.  263,  So.  466, 122  A.  S.  B.  313. 
100  N.  W.  305,  117  A.  8.  B.  789; 
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be  given  to  their  testimony.*  The  jurors  should  be  allowed  to  take 
the  testimony  of  the  witnesses  for  just  what,  in  their  judgment,  it 
is  worth  in  the  light  of  all  the  evidence  in  the  case,  and  the  cir- 
cumstances which  have  been  disclosed  by  the  evidence.  The  question 
of  credibility  is  for  them  and  it  is  not  a  matter  on  which  they  should 
be  guided  and  controlled  by  genereil  statements  of  inferences  and 
rules  of  logic  announced  by  tihe  court.  It  is  true  that  there  is  a 
limit  beyond  which  the  court  will  not  permit  a  jury  to  go  in  reject- 
ing the  testimony  of  a  witness  who  is  unimpeached  and  uncontra- 
dicted, but  this  rule  does  not  rest  on  any  presumption  that  the  witness 
told  the  truth.  It  means  merely  that  the  jury  cannot  be  permitted 
to  disregard  the  evidence  in  the  case.  Ordinarily  a  simple  statement 
that  a  witness  is  presumed  to  tell  the  truth  would  not  be  a  serious 
error,  but  where  such  an  instruction  is  coupled  with  a  statement 
that  it  must  be  taken  for  granted  that  a  particular  witness  spoke 
the  truth  as  to  a  specific  matter,  unless  the  force  of  surrounding 
circumstances  and  attonding  facts  compelled  the  belief  in  the  minds 
of  the  jurors  that  he  testified  falsely,  a  reversible  error  is  commit- 
ted, as  the  instruction  places  the  burden  on  the  opposite  party  to 
compel  the  minds  of  the  jurors  to  the  conclusion  that  the  statement 
of  the  witness  was  false.*  Statutes  have  been  enacted,  however,  to 
the  effect  that  a  witness  is  presumed  to  speak  the  truth,  but  that  the 
presumption  may  be  overcome  by  the  manner  in  which  he  testifies, 
by  the  character  of  his  testimony,  or  evidence  affecting  his-  character 
or  motives,  or  by  contradictory  evidence ;  and  that  where  the  trial  is  by 
the  jury,  they  are  the  exclusive. judges  of  his  credibility.  Where 
such  a  statute  controls  it  has  been  the  practice  of  the  courts  to  give 
the  statute  or  its  substance  in  charging  juries.* 

11.  Falsus  in  Uno,  Falsus  in  Omnibus. — Independent  of  any  stat- 
ute relating  to  charging  the  jury  in  respect  to  the  principle  involved 
in  Ihe  maxim  fal;  u.«  in  uno,  falsus  in  omnibus,  it  has  been  uniformly 
held  that  it  is  error  to  instruct  tliem  that  if  they  find  a  witness  ha.s 
testified  falsely  in  one  part  of  his  testimony,  they  may  disregard  the 
whole  of  the  testimony  of  such  witness,  without  limiting  the  word 
"falsely"  by  a  qualifying  word  such  as  "knowingly,"  "wilfully,"  or 
"corruptly,"  •  and  without  adding  the  further  limitation  "upon  mate- 

'  3.  State  V.  Halverson,  103  Minn.  6.  Godair  v.  Ham  Nat.  Bank,  225 
265.  114  N.  W.  957,  123  A.  S.  R.  326,  lU.  572,  80  N.  E.  407,  116  A.  8.  R. 
14  L.R.A.(N.S.)  947;  State  v.  Taylor,  172,  8  Ann.  Cas.  447;  Schmidt  v.  St. 
57  S.  C.  483,  35  S.  E.  729,  76  A.  S.  Louis  R.  Co.,  149  Mo.  269,  50  S.  W. 
R.  575  and  note.    See  also  Witnesses.  921,  73  A.  S.  R.  380;  Simpson  v.  Mil- 

4.  State  V.  Halverson,  103  Minn,  ler,  57  Ore.  61,  110  Pac.  485,  Ann. 
265,  114  N.  W.  957,  123  A.  S.  R.  326,  Cas.  1912D  1349,  29  LJl.A.(N.S.)  680. 
14  L.R.A.(N.S.)  947.  Notes:  86  Am.  Deo.  330;  14  A.  6. 

6.  State  V.  Bartlett,  50  Ore.  440,  93  R.  46. 
Pac.  243,  126  A.  S.  R.  751,  19  L.R.A.       See  also  WrrNXSSBS. 
(N.S.)  802. 
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rial  matter." '  However,  based  on  the  rule  that  an  instruction  must 
be  construed  with  reference  to  the  evidence,^  an  instruction  that  ii  a 
witness  has  wilfully  and  corruptly  sworn  falsely  in  one  particular, 
the  jury  may  disregard  his  entire  testimony,  is  not  improper  where 
all  the  testimony  of  a  witness  was  material.*  But  while  a  court  may 
properly  charge  that  if  a  witness  wilfully  and  corruptly  swears  falsely 
to  any  material  fact  the  jury  may  disregard  all  his  testimony,**  it 
cannot  charge  that  the  jury  must  do  so,  for  when  testimony  is  once 
before  the  jury  its  credibility  is  for  them.  The  court  can  only  cau- 
tion them  in  such  a  manner  as  will  lead  them  to  an  intelligent  per- 
formance of  their  duties.**  Nor  should  an  instruction  that  if  a  wit- 
ness has  wilfully  and  corruptly  sworn  falsely  to  a  material  fact  the 
jury  may  disregard  his  entire  testimony  be  given  as  a  matter  of 
course  in  any  case.  Whether  it  should  be  given  or  not  rests  largely 
in  the  discretion  of  the  trial  court ;  **  and  it  should  never  be  given 
unless  the  trial  judge  strongly  suspects  that  wilful  false  swearing 
has  been  done  in  the  case.**  In  some  jurisdictions  there  are  statutes 
which  provide  that  juries  must  be  instructed  on  proper  occasions 
that  a  witness  false  in  one  part  of  his  testimony  is  to  be  distrusted 
in  others.  In  construing  such  a  statute,  it  has  been  held  that  to  justify 
the  application  of  the  principle  contained  in  the  statute,  there  must 
be  a  state  of  facts  from  which  the  jury  may  be  authorized  to  believe, 
and  they  must  believe,  the  evidence  wilfully  false  in  some  particular, 
before  they  are  authorized  to  discredit  the  whole  of  the  evidence  of 
such  witness;  and  that  the  statute  does  not  apply  when,  by  defect 
of  memory,  the  truth  is  innocently  departed  from.  Where  such 
statutes  prevail  it  has  been  held  that  an  instruction  in  the  words  of 
the  statute  is  proper,  but  that  it  would  not  be  improper  to  insert 
the  qualifying  words  demanded  by  the  law  in  those  jurisdictions 
wherein  the  common  law  rule  prevails.  However,  it  is  erroneous  for 
a  coiurt  to  charge  that,  within  the  meaning  of  such  a  statute,  a  mis- 
taken witness  is  a  false  witness.** 

7.  Schmidt  v.  St.  Lonis  R.  Co.,  149   69  N.  W.  175,  59  A.  S.  R.  910,  .35 
Mo.  269,  50  S.  W.  921,  73  A.  S.  R.   L.R.A.  252. 

380;  Simpson  v.  Miller,  57  Ore.  61,  Note:  14  A.  S.  R.  45. 

110  Pac.  485,  Ann.  Cas.  1912D  1349,  11.  Alabama  G.  S.  R.  Co.  v.  Frazier, 

29L.R.A.(N.S.)  680  (stating  the  rule).  93  Ala.  45,  9  So.  303,  30  A.  S.  R. 

8.  See  infra,  par.  77.  28;   Dunn  v.  People,  29  N.  Y.  523, 

9.  Alabama,  G.  S.  R.  Co.  v.  Frazier,  86  Am.  Dec.  319  and  note;  Com.  v. 
93  Ala.  45,  9  So.  303,  30  A.  S.  R.  28.  leradi,  216  Pa.  St.  87,  64  Atl.  889, 

10.  Alabama  G.  S.  R.  Co.  v.  Frazier,  116  A.  S.  R.  761. 

93  Ala.  4j$,  9  So.  303,  30  A.  S.  R.  28;  12.  State  v.  Hickam,  95  Mo.  322, 

Burger  ▼.  Omaha,  etc.,  R.  Co.,  139  la  8  S.  W.  252,  6  A.  S.  R.  54. 

645, 117  N.  W.  35,  130  A.  S.  R.  343;  13.  Schmidt  v.  St.  Louis  R.  Co.,  149 

Com.  T.  leradi,  216  Pa.   St.   87,  64  Mo.  269,  50  S.  W.  921,  73  A.  S.  R. 

AtL  889,  116  A.  S.  R.  761;  McKeon  380. 

T.  Chicago,  etc.,  R.  Co.,  94  Wis.  477,  14.  Simpson  v.  Milter,  57  Ore.  61, 
B.  C.  L.  XIV.— 47.             737 
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12.  Assumption  of  Facts  in  Issue. — ^It  is  a  general  rule  that  an 
instruction  which  assumes  as  true  the  existence  or  nonexistence  of 
any  material  fact  in  issue  in  respect  to  which  there  is  some  evidence 
or  want  of  evidence  in  conflict  therewith,  should  not  he  given  either 
by  the  court  of  its  own   motion,*'  or  at  the   request  of  either 

110  Pac.  485,  Ann.  Cas.  1912D  1349,  Am.  Dec.  341  and  note:  State  v.  PotU, 

29  L.R.A.(N.S.)   680  and  note.  78  la.  656,  43  N.  W.'  534,  5  L.R.A. 

15.  Blanon    v.    United    States,    213  814;  Home  v.  State,  1  Kan.  42,  81 

Fed.  320,  130  C.  C.  A.  22,  Ann.  Cas.  Am.  Dee.  499;  North  Missouri  R.  Co. 

1914D  1238;  McKenzie  v.  Montgom-  v.   Akers,   4  Kan.   43,   96   Am.   Dec. 

ery  Branch  Bank,  28  Ala.  606,  65  Am.  183;  Barker  v.  Kansas  City,  etc.,  R. 

Dec.  369;  Hall  v.  State,  88  Ala.  236,  Co.,  88  Kaii.  767,  129  Pac.  3151,  43 

7  So.  340,  16  A.  S.  R.  51;  Springfield  L.R.A.(N.S.)   1121;  Kisten  v.  Hilde- 

V.  State,  96  Ala.  81,  11  So.  250,  38  brand,  9  B.  Mon.   (Ky.)   72,  48  Am. 

A.  S.  R.  85;  Nelson  v.  Shelby  Mfg.  Dec.  416;  Whiteford  v.  Burckmyer,  1 

etc.,  Co.,  90  Ala.  515,  11  So.  695,  38  GiU    (Md.)    127,   39   Am.   Dec.   640; 

A.  S.  R.  116;  Bates  v.  Harte,  124  Ala.  Morrison  v.  Whiteside,  17  Md.  452,  79 

427,  26  So.  898,  82  A.  S.  R.  180;  Dor-  Am.  Dec.  661;  Fells  Point  Sav.  Inst.  v. 

Ian  V.  Westervitch,  140,  Ala.  283,  37  Wecdon,  18  Md.  320,  81  Am.  Dec.  603 ; 

So.  382,  103  A.  S.  R.  35;  Floyd  v.  Mylander  v.  Beimschla,  102  Md.  689, 

Ricks,  14  Ark.  286,  58  Am.  Dec.  374;  62   Atl.    1038,   5   L.R.A.(N.S.)    316; 

Fort  V.  State,  52  Ark.  180,  11  S.  W.  People  v.  Auerbach,  176  Mich.  23,  141 

959,  20  A.  S.  R.  163;  Kansas   City  N.   W.   869,   Ann.    Cas.   1915B   557; 

etc.,  R.  Co.  V.  Becker,  67  Ark.  1,  53  American   Exp.   Co.  v.   Jennings,   86 

S.  W.  406,  77  A.  S.  R.  78,  46  L.R.A.  Miss.  329,  38  So.  374,  109  A.  S.  R. 

814;  Boland  v.  Stanley,  88  Ark.  562,  708;  Fullerton  v.  Fordyee,  121  Mo.  1, 

115   S.   W.  163,  129  A.   S.   R.  114;  25  S.  W.  587,  42  A.  S.  R.  516  and 

St.  Louis,  etc.,  R.  Co.  v.  Jackson,  96  note;  State  v.  Drew,  179  Mo.  315,  78 

Ark.  469,  132  S.  W.  200,  31  L.R.A.  S.  W.  594,  101  A.  S.  R.  474;  Elliott 

(N.S.)    980;    Caldwell   v.    Center,   30  v.  Kansas  City,  198  Mo.  593,  96  S.  W. 

CaL  539,  89  Am.  Dec.  131:  Lvou  v.  1023,  8  Ann.  Cas.  653,  6  L.R.A.(N.S.) 

United  Modems,  148  Cal.  470,  83  Pac.  1082;  Jlorrell  v.  Lawrence,  203  Mo. 

804,  113  A.  S.  R.  291,  7  Ann.  Cas.  303,  101  S.  W.  571,  120  A.  S.  R.  660, 

672,  4  L.R.A.(N.S.)  247;  Florida  Cent.  11  Ann.  Cas.  650;  Scheurer  v.  Baimer 

etc.,  R.  Co.  V,  Foxworth,  41  Fla.  1,  Rubber  Co.,  227  Mo.  347,  126  S.  W. 

25  So.  338,  79  A.  S.  R.  149  and  note;  1037,  21  Ann.  Cas.  1110,  28  L.R.A. 

Rushinv.  Shields,  11  Ga.  636,  56  Am.  (N.S.)  1207;  Butte,  etc.,  Min.  Co.  v. 

Dec.  436;  Rvder  v.  State,  100  Ga.  528,  Sooiete  Anonvrae  des  Mines,  etc.,  23 

28  S.  E.  246,  62  A.  S.  R.  334,  38  Mont.  177,  58  Pac.  Ill,  75  A.  S.  R. 

L.R.A.  721;  North  Georgia  Milling  Co.  505;  Ferguson  v.  State,  52  Neb.  432, 

V.   Henderson  Elevator  Co.,  130   Ga.  72  N.  W.  590,  66  A.  S.  R.  512;  State 

113,  60   S.  E.  258,  24  L.R.A. (N.S.)  v.  EUick,  60  N.  C.  450,  86  Am.  Dec. 

235;  Sharp  v.  Parks,  48  111.  511,  95  442;  Stale  v.  Baker,  50  Ore.  381,  92 

Am.  Dee.  565;  Chicago  v.  Bixby,  84  Pac.  1076,  13  L.R.A.(N.S.)  1040;  Tro- 

in.  82,  25  Am.  Rep.  429;  Palmer  v  villo  v.  TUford,  6  Watts   (Pa.)   468, 

People,  138  111.  356,  28  N.  E.  130,  32  31  Am.  Dec.  484;  Avinger  v.  South 

A.  S.  R.  146;  Lake  Shore,  etc.,  R.  Co.  Carolina  R.  Co.,  29  S.  C.  265,  7  S.  E. 

V.  Bodemer,  139  111.  596,  29  N.   E.  493,  13  A.  S.  R.  716;  Gwynn  v.  Citi- 

692,  32  A.  S.  R.  218;  Ohio,  etc.,  K.  zens'  Tel.  Co.,  69  S.  C.  434,  48  S.  E. 

Co.  T.  Thillman,  143  Dl.  127,  32  N.  E.  460,  104  A.  S.  R.  819,  67  L.R.A.  111; 

529, 36  A.  S.  R.  359;  Pennsvlvanin  Co.  Ross  v.  Ward,  14  S.  D.  240,  85  N.  W, 

V.  Hensil,  70  Ind.  569,  36*  Am,  Rep.  182,  86  A.  S.  R.  746;  Crozier  v.  Kirk- 

188;  Tyner  t.  Stoops,  U  Ind.  22,  71  er,  4  Tex.  252, 61  Am.  Dec.  724;  WintE 
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party,"  for  the  jury  is  the  only  tribunal  passing  on  controverted 
facts  in  courts  of  law ;  and  until  the  verdict  is  rendered  no  such  fact  is 
established  or  shown  to  exist.*'  Of  the  right  of  the  trial  court  to 
speak  of  facts  as  established  in  charging  a  jury  it  has  been  said 
that  it  must  stop  where  in  any  reasonable  view  of  the  evidence 
there  is  room  for  debate  as  to  where  the  truth  lies.**  But  where  a 
cause  is  so  conducted  that  the  court  and  counsel  may  rightly  and 
do  infer  that  certain  facts  are  conceded  or  admitted,  the  court  may 
so  treat  them  for  the  purpose  of  the  instructions.**  Likewise  for  the 
court  to  assume  in  its  charge  to  the  jury  the  existence  of  an  undis- 
puted fact  is  not  erroneous,*"  as  where  it  is  clearly  established  by 

V.  Morrison,  17  Tex.  372,  67  Am.  Dec.  380;  Stevens  v.  State,  84  Neb.  759, 122 

658;  Gulf,  etc.,  R.  Co.  v.  Brentford,  N.  W.  58,  19  Ann.  Cas.  121;  Philadel- 

79  .Tex.  619,  15  S.  W.  561,  23  A.  S.  R.  phia,  etc.,  R.  Co.  v.  Hagan,  47  Pa.  St. 

377;   Carrico  v.  West  Virginia  Cent.  244,   86   Am.   Dec.   541;   Ameson   v. 

etc.,  R.  Co.,  39  W.  Va.  8G,  19  S.  E.  Spawn,  2  S.  D.  269,  49  N.  W.  1066, 

571,  24  L.K.A.  50;  Hill  v.  State,  17  39  A.  S.  R.  783;  Kerr  v.  Lunsford, 

Wis.  675,  86  Am.  Dec.  736  and  note;  31  W.  Va.  659,  8  S.  E.  493,  2  L.R.A. 

Cupps  V.  State,  120  Wis.  504,  97  N.  668. 

W.  210,  98  N.  W.  516,  102  A.  S.  R.  17.  McKenzie  v.  Montgomery  Branch 

996.  Bank,  28  Ala.  606,  65  Am.  Dec.  309. 

Notes:  17  A.  S.  R.  252;  13  L.R.A.  18.  Cupps  v.  State,  120  Wis.  5.'f4, 

(N.S.)  1275;  49  L.R.A.  (N.S.)  281.  97  N.  W.  210,  98  N.  W.  546,  102  A. 

See  infra,  par.  17,  as  to  conclusion  S.  R.  996. 

or  inference  deducible  from  evidence.  19.  Forsythe  v.  Hammond,  142  Ind. 

16.  McNeill  v.  State,  102  Ala.  121,  505,  40  N.  E.  267,  41  N.  E.  950,  30 

15  So.  352,  48  A.  S.  R.  17;  Birming-  L.R.A.  576;  Pratt  v.  Conwav,  148  Mo. 
ham  Ry.  etc.,  Co.  v.  City  Stable  Co.,  291,  49  S.  W.  1028,  71  A.  S.  R.  602; 
119  Ala.  615,  24  So.  558,  72  A.  S.  R.  Harrison  v.  Kansas  City  Electric  Light 
955;  Birmingham  R.  Light,  etc.,  Co^  Co.,  195  Mo.  606,  93  S.  W.  951,  7 
V.  Landrum,  153  Ala.  192,  45  So.  198,  L.R.A. (N.S.)  293;  Fahey  v.  State,  27 
127  A.  S.  R.  26;  St.  Louis,  etc.,  R.  Co.  Tex.  App.  146,  11  S.  W;  108,  11  A. 
V.  Rhoden,  93  Ark.  29,  123  S.  W.  798,  S.  R.  182. 

137  A.  S.  R.  73,  20  Ann.  Cas.  915;  20.  Truxton  v.  Fait,  etc.,  Co.,  1 
Lyon  V.  United  Modems,  148  Cal.  470,  Penn.  (Del.)  483,  42  Atl.  431,  73  A. 
83  Pac.  804,  113  A.  S.  R.  291,  7  Ann.  S.  R.  81 ;  Eaton  v.  Weiser,  12  Idaho 
Cas.  672,  4  L.R.A.(N.S.)  247;  Still  v.  544,  86  Pac.  541,  118  A.  S.  R.  225; 
San  Francisco,  etc.,  R.  Co.,  154  Cal.  Michigan  Pipe  Co.  v.  Michigan  Fire, 
559,  98  Pac.  672,  129  A.  S.  R.  177,  etc.,  Ins.  Co.,  92  Mich.  482,  52  N.  W. 
20  L.R.A.(N.S.)  322;  Daniels  v.  State,  1070,  20  L.R.A.  277;  Carroll  v.  Mis- 
2  Penn.  (Del.)  586,  48  Atl.  196,  54  souri  Pac.  R.  Co.,  88  Mo.  239,  57  Am. 
L.R.A.  286;  New  York,  etc.,  R.  Co.  v.  Rep.  382;  Parks  v.  St.  Louis,  etc.,  R. 
Rhodes,  171  Ind.  521,  86  N.  E.  840,  Co.,  178  Mo.  108,  77  S.  W.  70,  101 
24  L.R.A.(N.S.)  1225;  Pulton  v.  Mae-  A.  S.  R.  425;  Bunting  v.  Hogsett,  139 
cracken,  18  Md.  528,  81  Am.  Dec.  620;  Pa.  St.  363,  21  Atl.  31,  33,  34,  23  A. 
Orem  Fruit,  etc.,  Co.  v.  Northern  Cent.  S.  R.  192, 12  L.R.A.  268;  State  v.  Jack- 
R.  Co.,  106  Md.  1,  66  Atl.  436,  124  son,  36  S.  C.  487,  15  S.  E.  559,  31 
A.  S.  R.  462;  Holt  v.  Baldwin,  46  Mo.  A.  S.  R.  890;  State  v.  Driggers,  84 
265, 2  Am.  Rep.  515;  Hull  v.  St.  Louis,  S.  C.  526,  66  S.  E.  1042,  137  A.  S.  R. 

138  Mo.  618,  40  S.  W.  89,  42  L.R.A.  855,  19  Ann.  Cas.  1166;  Carpenter  v. 
753;  Schmidt  v.  St.  Louis  R.  Co.,  149  Hyman,  67  W.  Va.  4,  66  S.  E.  1078. 
Mo,  269,  50  8.  W.  921,  73  A.  S.  R.  20  Ann.  Cas.  1310. 
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the  evidence,  there  is  no  testimony  to  disprove  it,  and  it  was  not 
contested  in  the  trial  of  the  court  below.^  A  court  may  also  assume 
as  a  fact  in  its  instructions  matter  of  common  knowledge.'  Thus 
characterizing  a  machine  as  dangerous  in  an  instruction,  not  because 
of  a  claimed  defect  in  it,  but  because  as  a  matter  of  common  knowl- 
edge any  machine  of  ite  kind  would  be  in  and  of  itself  dangerous, 
is  not  bad  as  assuming  a  fact  as  to  which  there  is  a  dispute.'  Nor 
is  an  instruction  open  to  the  objection  that  it  assumes  facts  as  proven 
where  it  merely  asserts  an  abstract  legal  proposition,  without  attempt- 
ing to  apply  it  to  the  facts  of  the  particular  case  on  trial,  leaving  it 
to  the  jury  to  make  the  application  to  the  facts  as  found  by  them.* 
In  some  jurisdictions,  however,  the  rule  is  that  no  matter  how  clear 
and  satisfactory  the  proof  is  to  establish  a  given  fact,  and  even  if  the 
proof  establishes  it  beyond  controversy,  the  court  must  not  assume 
the  existence  of  such  fact  in  its  instructions ; '  but  this  is  not  fame 
where  the  case  is  tried  upon  admissions  at  the  bar,  in  which  event, 
the  court  may  assume  the  existence  of  the  admitted  fact.* 

13.  Charging  on  Facts  Generally. — Another  function  of  the  jury, 
peculiarly  its  own,  is  the  power  to  determine  the  facts  established 
by  the  evidence  adduced  at  the  trial.  Hence  the  rule  is  well  settled 
that  the  court  should  not  instruct  the  jury  on  the  facts  in  the  case.' 

1.  Rhodes  v.  Otis,  33  Ala.  578,  73  3.  Foley  v.  California  Horseshoe 
Am.  Dec.  439;  Bynon  v.  State,  117  Co.,  115  Cal.  184,  47  Pac.  42,  56  A. 
Ala.  80,  23  So.  640,  67  A.  S.  R.  163   S.  R.  87. 

(in  Alabama  the  rule  was  at  first  as  4.  People  v.  Lawrence,  143  Cal.  148, 

stated  in   the  text,  but  later  it  was  76  Pac.  893,  68  L.R.A.  193;  Florida 

changed  so  that  however  free  from  con-  Cent,  etc.,  R.  Co.  v.  Foxworth,  41  Fla. 

flict,  however  clear  and  undisputed  the  1»  ^^^°:  ^^^'  ^®  ^■^•^'  ^*^™     , 

evidence  might  be,  it  was  erroneous  for  »•  f?l.*i™°"'  «*«•'  ^■^-  Ii  V  , 

the  court  tocharge  on  it  directly.    The  "^;  *  ^<^- 2*2,  59  Am.  Dec.  72;  Inlo^ 

tendency  of  the  later  decisioni  is  to  ^9^^%^  g,                                    ' 

restore  the  origmal  nile) ;  HiU  y.  Fini-  ,-  j^       ^    American  Exch.  Bank, 

l'"'j>"<v£'^-  rn^'  ^^  n'^:  T'  ^^  ^  Md.  173,  69  Am.  Dec.  190. 

%.  ^-  ,^n''T,?"^f'^co^^T*-  ,?-«o-  ,«  7.  Gibson  V.  Stote,  89  Ala.  121,  8 

Kmg,  179  ni.  91,  53  N.  E.  552,  70  go.  98, 18  A.  S.  R.  96;  People  v.  King, 

A.  S.  R.  93;  Heim  v.  McCaughan,  32  27  Cal.  507,  87  Am.  Dec.  95;  Masters 

Miss.  17,  66  Am.  Dec.  588;  Fullerton  y.  United  States,  42  App.  Cas.  (D.  C.) 

V.  Fordyce,  121  Mo.  1,  25  S.  W.  587,  350,  Anp.  Cas.  1916A  1243;  Bulloch 

42  A.  S.  R.  516  and  note;  Wintz  v.  v.  State,  10  Ga.  47,  54  Am.  Dec.  369; 

Morrison,  17  Tex.  372,  67  Am.  Dec  Plake  v.  State,  121  Lid.  433,  23  N.  E. 

658;  Cuppa  v.  State,  120  Wis.  504,  273,  16  A.   S.  R.  408;   Brackett  v. 

97  N.  W.  210,  98  N.  W.  546, 102  A.  S.  Persons  Unknown,  53  Me.  238,  87  Am. 

R.  996;  Bums  v.  State,  145  Wis.  373,  Dec.    548;    Caldwell    v.    Kennison,   4 

128  N.  W.  987,  140  A.  S.  R.  1081;  Minn.  47,  77  Am.  Dec.  499  and  note; 

Kahn  v.  Traders'  Ine.  C'o.,  4  Wyo.  419,  State  v.  Homes,  17  Mo.  379,  67  Am. 

34  Pac.  1059,  62  A.  S.  R.  47.  Dec.  269;  New  York  Firemen  Ins.  Co. 

2.  JoUet  V.  Shnfeldt,  144  DL  403,  32  v.  Walden,  12  Johns.  (N.  Y.)  613,  7 
N.  E.  969,  36  A  8.  R.  453, 18  L.R.A.  Am.  Dec.  34C;  Hartgrsves  v.  State,  5 
760.  Okla.  Crim.  266,  114  Pac  343,  Ann. 
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To  prevent  such  action  by  the  trial  courts  statutes  and  constitutional 
provisions  have  been  adopted  declaring  in  effect  that  a  trial  court 
shall  not  charge  a  jury  with  respect  to  matters  of  fact*  An  in- 
struction, however,  which  merely  applies  the  law  to  hypothetical 
facts,  and  submits  to  the  jury  the  question  whether  the  facts  h3^o- 
thetically  stated  are  true,  is  not  an  instruction  as  to  matters  of  fact.* 
i^either  is  an  instruction  of  this  character,  where  it  does  not  assume 
as  true  any  fact  in  issue,  does  not  undertake  to  stato  the  testimony, 
or  in  any  way  convey  to  the  jury  the  court's  opinion  of  the  testi- 
mony.*** Likewise  an  instruction  to  the  jury  that  they  may  consider 
the  relations  of  the.  parties  and  witnesses,  and  their  interest,  temper, 
bias,  demeanor,  intelligence,  and  credibility  in  testifying,  is  not  a 
violation  of  the  constitutional  provision  prohibiting  judges  from 
charging  juries  with  respect  to  matters  of  fact,  and  commenting 
thereon.ii 

14.  View  that  Court  Should  Not  Instruct  on  Weight  of  Evidence. — 
To  weigh  the  evidence  in  any  case  is  the  province  of  the  jury,  and 
that  province  is  invaded  by  the  court  whenever  it  instructs  them  that 
any  particular  evidence  which  has  been  laid  before  them  is  or  is  not 
entitled  to  receive  weight  or  consideration  from  them.**    Therefore 

Cas.  1912D  180,  33  L.R.A.(N.S.)  568;  81,  U  So.  250,  38  A.  S.  R.  85;  Sims 

Quiiin  T.  South  Carolina  R.  Co.,  29  v.  State,  139  Ala.  74,  36  So.  138,  101 

S.  C.  381,  7  8.  E.  614,  1  L.R.A.  682;  A.  S.  R.  17;  Sharp  v.  State,  51  Ark. 

Gwynn  v.  Citizens  Tel.  Co.,  69  S.  C.  147,  10  S.  W.  228,  14  A.  S.  R.  27 

434,  48  S.  E.  460,  104  A.  S.  R.  819,  and  note;  People  v.  King,  27  Cal.  507, 

67  L.R.A.  111.  87  Am.  Dec.  95;  Eauffman  v.  Maier, 

8.  Ryan  v.  Los  Angeles  Ice,  etc.,  Co.,  94  Cal.  269,  29  Pac.  481,  18  L.R.A. 
112  Cal.  244,  44  Pac.  471,  32  LJl.A.  124;  People  v.  Dole,  122  Cal.  486,  55 
524;  CaldweU  v.  Kennison,  4  Minn.  Pac.  581,  68  A.  S.  R.  50;  Doyle  v. 
47,  77  Am.  Dec.  499;  State  v.  Bartlett,  State.  39  Pla.  155,  22  So.  272,  63  A. 
50  Ore.  440,  93  Pac.  243,  126  A.  S.  R.  S.  R.  159:  Miles  v.  State,  93  Ga.  Ill, 
751,  19  L.R.A.(N.S.)  802;  Texas,  etc.,  19  S.  E.  805,  44  A.  S.  R.  140;  Jones 
R.  Co.  V.  Murphy,  46  Tex.  356,  26  Am.  v.  Casler,  139  Ind.  382,  38  N.  E.  812, 
Rep.  272.  47  A.  S.  R.  274;  Passnacht  v.  Emsing 

Note:  14  A.  S.  R.  36.  Gagen  Co.,  18  Ind.  App.  80,  46  N.  E. 

9.  Baddeley  v.  Shea,  114  Cal.  1,  45  45,  47  N.  E.  480,  63  A.  8.  R.  322; 
Pac.  990,  55  A.  S.  R.  56,  33  L.R.A.  State  v.  Northrop,  48  la.  583,  30  Am. 
747;  State  v.  McDaniel,  68  S.  C.  304,  Rep.  408;  State  v.  Tawney,  81  Kan. 
47  S.  E.  384,  102  A.  S.  R.  661;  State  162,  105  Pac.  218,  135  A.  8.  R.  355; 
V.  Duncan,  86  S.  C.  370,  68  S.  E.  684,  Morrison  v.  Whiteside,  17  Md.  452,  79 
Ann.  Cas.  1912A  1016.  See  infra,  Am.  Dec.  661 ;  Sprigg  v.  Moale,  28  Md. 
par.  41,  as  to  hypothetical  instructions.  497,  92  Am.  Dec.  698 ;  Burt  v.  State, 

10.  State  V.  Coyle,  86  8.  C.  81,  67  72  Miss.  408,  16  So.  342,  48  A.  S.  R. 
S.  E.  24,  138  A.  8.  R.  1022.  563;  Houghtaling  v.  Ball,  19  Mo.  84, 

11.  Klepsch  V.  Donald,  4  Wash.  436,  59  Am.  Dec.  331;  State  v.  Grugin,  147 
30  Pac.  991,  31  A.  8.  R.  936.  Mo.  39,  47  S.  W.  1058,  71  A.  S.  R. 

12.  Charlton  v.  Kelly,  156  Fed.  433,  553,  42  L.R.A.  774;  State  v.  Gleim,  17 
84  C.  C.  A.  295,  13  Ann.  Cas.  518;  Mont.  17,  41  Pac.  998,  52  A.  S.  R. 
Beasley  v.  State,  50  Ala.  149,  20  Am.  655,  31  L.R.A.  294;  State  v.  Keerl,  29 
Rep.  292;  Springfield  v.  State,  96  Ala.  Mont.  508,  75  Pac.  362,  101  A.  S.  R. 
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it  is  not  the  province  of  the  court  to  tell  the  jury  which  class  of  con- 
flicting testimony  is  entitled  to  the  greater  weight ;  **  to  state  that 
circumstantial  evidence  should  not  outweigh  positive  or  direct  testi- 
mony ;  **  or  to  instruct  them  that  the  admissions  of  a  defendant  in 
a  criminal  case  are  entitled  to  great  weight**  And  it  is  not  neces- 
sary for  the  court  to  state  distinctly  its  opinion  as  to  the  weight  of 
the  evidence  to  render  a  charge  bad,  for  any  person  who  carefully 
notices  the  trial  of  a  cause  before  a  jury  must  surely  observe  the 
attention  which  they  give  to  the  remarks,  gestures,  facial  expressions, 
or  tones  of  voice  which  the  judge  may  adopt,  in  their  evident  desire 
to  gain  from  him  some  intimation  as  to  the  kind  of  verdict  they  think 
he  would  expect  in  the  case.  Any  language,  therefore,  which  seems 
even  to  hint  at  what  the  court  thought  of  the  merits  of  the  case  ou^t 
always  to  be  avoided  at  a  trial  of  the  issues  before  a  jury.*'  There- 
fore an  instruction  by  reason  of  its  peculiar  wording  may  be  erro- 
neous on  the  ground  that  it  invades  the  province  of  the  jury.  Thus 
a  charge  that  "even  should  you  find  for  the  plaintiff"  is  bad  as  it 
carries  with  it  an  intimation  of  the  court's  opinion  that  it  is  not 
probable  that  they  will  find  for  the  plaintiff.*'  But  it  has  been  de- 
cided that  the  mere  intimation  of  an  opinion  by  the  judge  upon  evi- 
dence, or  upon  the  merits  of  the  cai*e,  or  his  comments  upon  the 

579;  Heldt  v.  State,  20  Neb.  492,  30  94  Wis.  477,  69  N.  W.  175,  59  A.  S. 

N.  W.  626,  57  Am.  Rep.  835;  Crabtree  R.  910,  35  L.R.A.  262;  Hay  v.  Petep- 

V.  Missouri  Pac.  R.  Co.,  86  Neb.  33,  son,   6  Wyo.  419,  45  Pac.  1073,  34 

124  N.   W.  932,  136  A.   S.  R.  663;  L.R.A.  581. 

Gombert  v.  New  York  Cent,  etc.,  R.  13.  Ryder  v.  State,  100  Ga.  528,  28 

Co.,  195  N.  Y.  273,  88  N.  E.  382,  133  S  E  246,  62  A  S.  R.  334  and  note,  38 

A.  S.  R.  794;  Melvin  v.  Easley,  46  N.  L.R.A.  721;  West  Chicago  St.  R.  Co. 

C.  386,  62  Am.  Dec.  171;  Dobbins  v.  v.  MuelJer,  165  III.  499,  46  N.  E.  373, 

Dobbins,  141  N.  C.  210,  53  S.  E.  870,  56  A.  S.  R.  263. 

115  A.  S.   R.  682,  10  L.R.A.(N.S.)  14.  Bowie  v.  Maddox,  29  Ga.  285, 

185;  State  v.  Jacob,  30  S.  C.  131,  8  74  Am.  Dec.  61. 

S.  E.  698,  14  A.  S.  R.  897:  State  v.  16.  State  v.  Gleim,  17  Mout.  17,  41 

Davis,  63  S.  C.  150,  31  S.  E.  62,  69  Pac.  998,  52  A.  S.  R.  655,  31  L.B.A. 

A.  S.  R.  845  and  note; -Hays  v.  Gaines-  294. 

ville  St.  B.  Co.,  70  Tex.  602,  8  S.  W.  16.  Manistee  Mill  Co.  v.  Hobdy,  165 

491,  8  A.  S.  R.  624;  Weaver  v.  Nugent,  Ala.  411,  51  So.  871, 138  A.  S.  R.  73; 

72  Te\.  272,  10  S.  W.  458, 13  A.  S.  R.  Bannister  v.  Lucas,   21   Hawaii  222, 

792;  Stockman  v.  State,  24  Tex.  App.  Ann.  Cas.  1916A  1136;  Cartier  v.  Troy 

387,  6  S.  W.  298,  5  A.  S.  R.  894;  Lumber  Co.,  138  111.  533,  28  N.  E.  932, 

Harkey  v.  State,  33  Tex.  Crim.  100,  14  L.R.A.  470    (preanmption   arising 

26  S.  W.  291,  47  A.  S.  R.  19;  Potts  from  failure  to  produce  deed  to  diow 

V.  State,  45  Tex.  Crim.  45,  74  S.  W.  title  but  relying  on  other  evidence) ; 

31,  2  Ann.  Cas.  827;  Fisher  v.  Dun-  Caldwell  v.  Eennison,  4  Minn.  47,  77 

can,  1  Hen.  &  Mun.  (Va.)  563,  3  Am.  Am.  Dec.  499;   State  v.  Bartlett,  50 

Dec.  605;  Osborne  v.  Francis,  38  W.  Ore.  440,  93  Pac.  243,  126  A.  8.  R. 

Va.  312, 18  S.  E.  691,  45  A.  S.  R.  869;  751, 19  L.R.A.(N.S.)  802. 

Bierbach  v.  Goodyear  Rubber  Co.,  54  17.  Manistee  Mill  Co.  v.  Hobdy,  165 

Wis.  208,  11  N.  W.  514,  41  Am.  Rep.  Ala.  411,  51  So.  871,  138  A.  S.  R.  73. 
19;  McKeon  v.  Chicago,  etc.,  R.  Co., 
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evidence,  though  unfavorable  to  the  party  complaining,  furnishes  no 
ground  for  reversal,  so  long  as  the  whole  case  is  submitted  to  the  jury 
upon  a  charge  which  lays  down  no  improper  rule  of  law."  But, 
although  the  court  should  not  instruct  as  to  the  weight  of  the  evidence, 
yet,  under  the  rules  of  evidence  in  weighing  the  testimony  of  witness- 
es, certain  tests  are  properly  applied,  and,  if  asked  to  do  so  in  a  proper 
instruction,  it  is  the  duty  of  the  court  to  tell  the  jury  what  those 
tests  are.^* 

IS.  View  That  Court  May  Charge  on  Facts  and  Weight  of  Evi- 
dence.— In  many  of  the  state  courts  the  judge  can  give  no  instruc- 
tion to  the  jury  with  reference  to  the  evidence.  This  is  considered 
by  many  able  lawyers  to  be  a  great  defect  in  the  law.  The  experienced 
and  able  jurists,  who  preside  in  the  courts  of  the  states,  because  of 
this  rule,  are  almost  powerless  to  aid  the  jury  to  ascertain  the  truth 
and  to  make  a  proper  verdict,  and  thus  litigants  are  in  a  large 
measure,  deprived  of  the  best  results  of  the  training,  skill,  and  ex- 
perience of  their  judges.  While  the  province  of  the  court  and  the 
jury  is  quite  distinct  in  the  federal  courts,  it  is  the  right  and  duty 
of  the  court  to  aid  the  jury  by  recalling  the  testimony  to  their  recol- 
lection, by  collating  ita  details,  by  suggesting  grounds  of  preference 
where  there  is  contradiction,  by  directing  their  attention  to  the  most 
important  facts,  by  eliminating  the  true  points  of  inquiry,  by  resolv- 
ing the  evidence,  however  complicated,  into  its  simplest  elements, 
and  by  showing  the  bearing  of  its  several  parts  and  their  combined 
effect  stripped  of  every  consideration  which  might  otherwise  mislead 
or  confuse  them.  How  this  duty  shall  be  performed  depends  in 
every  case  upon  the  discretion  of  the  judge.  Constituted  as  juries  are 
it  is  frequently  impossible  for  them  to  discharge  their  functions  wisely 
and  well  without  this  aid.*"  But,  while  under  the  practice  in  the 
federal  courts  the  judge  may  express  his  opinion  as  to  the  weight  of 
the  evidence  and  the  credibility  of  the  witnesses,  still,  if  evidence  is 
admitted,  and  is  legal  and  relevant,  he  cannot  instruct  the  jury  to 
disregard  or  ignore  it.*  The  rule  of  the  English  and  Federal  courts 
has  been  adopted  and  followed  in  some  of  the  states.  Under  that  rule 
the  court  may  in  civil  actions  express  its  opinion  upon  the  facts  and 
weight  of  the  evidence,  provided  the  ultimate  determination  is  left 

18.  Hurlbort  v.  Hurlbnrt,  128  N,  T.  Pac.  R.  Co.,  147  U.  S.  413,  13  S.  Ct. 
420,  28  N.  E.  651,  26  A.  S.  R.  482.  333,  37  U.  S.  (L.  ed.)  223;  Starr  7. 

19.  Fidelity  Mut.  Life  Ass'n  y.  Jef-  United  States,  153  U.  S.  614,  14  S. 
fords,  107  Fed.  402,  46  C.  C.  A.  377,  Ct.  919,  38  U.  S.  (L.  ed.)  841;  United 
53  L.R.A.  193;  Pennsylvania  Co.  v.  States  v.  Hall,  44  Fed.  864,  10  L.R.A. 
Versten,  140  Ul.  637,  30  N.  E.  540,  16  324;  Post  v.  United  States,  135  Fed.  1, 
L.R.A.  798;  People  v.  Tiee,  115  Mich.  67  0.  C.  A.  569,  70  L.R.A.  989. 
219,  73  N.  W.  108,  69  A.  S.  R.  560.  Note:  14  A.  S.  R.  36. 

20.  Nudd  V.  BnrrowB,  91  U.  S.  426.  1.  Post  v.  United  States,  135  Fed.  1, 
23  U.  S.  (L.  ed.)  286;  Doyle  v.  Union  67  C.  C.  A.  569,  70  L.R.A.  989. 
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to  the  jury.*  But  if  the  court  directs  the  jury  to  find  &»  a  particular 
way  it  is  error.*  In  some  of  the  states,  the-  trial  judge  in  criminaS 
cases  may  also  review  the  evidence  in  his  instructions  to  the  jury, 
and  may  state  to  them  that  it  tends  to  prove  certain  facts.*  The 
only  restriction  upon  this  right  is  that  the  review  shall  bo  fair  and 
impartial,  and  should  not  be  such  as  to  confuse  the  jury,  or  lead 
them  to  a  particular  result*  Even  under  a  statute  providing  that 
the  court  shall  state  its  opinion  to  the  jury  on  all  questions  of  law 
arising  in  the  trial  of  a  criminal  case,  and  submit  to  their  con- 
sideration both  the  law  and  the  facts,  without  any  direction  how  to 
find  their  verdict,  it  has  been  held  that  the  trial  judge  can,  and, 
wherever  it  seems  necessary,  should,  in  the  charge  give  his  opinion 
of  the  nature,  bearing  and  force  of  the  evidence  adduced.* 

16.  Weight  of  Particular  Testimony. — ^It  is  never  proper  to  charge 
a  jury,  a3  a  matter  of  law,  that  any  witness  or  class  of  witnesses  shall 
be  received  with  greater  consideration  than  any  other.'  Therefore 
an  instruction  is  erroneous  which  states  that  where  witnesses  are 
otherwise  equally  credible  and  their  testimony  otherwise  entitled  to 
equal  weight,  greater  weight  and  credit  should  be  given  to  those  whose 
means  of  information  are  superior,*  or  to  those  who  swear  affirmatively 
to  a  fact,  rather  than  those  who  swear  negatively,  or  to  a  want  of 
knowledge,  or  a  want  of  recollection.*  Likewise  the  jury  is  the  sole 
judge  of  the  weight  of  expert  testimony,  and  the  court  should  not  by 
its  instructions  discriminate  in  any  way  against  it,*'  or,  ordinarily, 

2.  Potts  V.  House,  6  Ga.  324,  50  Am.  Minneapolis  Milk  Co.,  124  Minn.  34, 
Dec.  329;  Home  v.  State,  1  Kan.  42,  144  N.  W.  417,  51  L.R.A.(N.S.)  244. 
81  Am.  Dec.  499;  Phillips  t.  Eingfield,  5.  State  v.  Minneapolis  Milk  Co., 
19  Me.  375,  36  Am.  Dec.  760 ;  Matthews  124  Minn.  34, 144  N.  W.  417, 51  L.R.A. 
V.  Allen,  16  Gray  (Mass.)  594,  77  Am.  (N.S.)  244. 

Dee.  430;  Bonness  v.  Felsing,  97  Minn.  6.  State  v.  Main,  69  Conn.  123,  37 

227,  106  N.  W.  909, 114  A.  S.  R.  707;  Atl.  80,  61  A.  S.  R.  30,  36  L.R.A.  623. 

Fredericks  v.  Northern  Cent.  R.  Co.,  7.  See  supra,  par.  8. 

157  Pa.  St.  103,  27  Atl.  689,  22  L.R.A.  8.  Jones  v.  Casler,  139  Ind.  382,  38 

306;  Hamilton  v.  Pittsburg,  etc.,  R.  N.  E.  812,  47  A.  S.  R.  274;  Muncie 

Co.,  190  Pa.  St.  51,  42  Atl.  369,  51  Pulp  Co.  v.  Keesling,  166  Ind.  479.  76 

L.R.A.  319;  Luckett  v.  Reighard,  248  N.  E.  1002,  9  Ann.  Cas.  530. 

Pa.   St.   24,  93   Atl.  773,  Ann.   Cas.  9.  Jpnes  v.  Casler,  139  Ind.  382,  38 

1916A  662;  State  v.  Quiglev,  26  R.  I.  N.  E.  812,  47  A.  S.  R.  274;  Muncie 

263,  58  Atl.  905,  3  Ann.  Cas.  920,  67  Pulp  Co.  v.  Keesling,  166  Ind.  479,  76 

L.R.A.  322;  Kirkwood  v.  Gordon,  7  N.  E.  1002,  9  Ann.  Cas.  530;  Smith  v. 

Rich.  L.  (S.  C.)  474,  62  Am.  Dec.  418;  Milwaukee   Builders',  etc.,   Exchange, 

Vincent  v.  Stinehour,  7  Vt.  62,  29  Am.  91  Wis.  360,  64  N.  W.  1041,  51  A.  S. 

Dec.  145.  R.  912,  30  L.R.A.  504. 

3.  Sidwell  v.  Evans,  1  Pen.  &  W.  10.  In  re  Blake,  136  Cal.  306,  68 
(Pa.)  383,  21  Am.  Dec.  387;  Irish  v.  Pac.  827,  89  A.  S.  R.  135;  Rvder  v. 
Smith,  8  Serg.  &  R.  (Pa.)  573, 11  Am.  State,  100  Ga.  528,  28  S.  E.  246,  62 
Dec.  648.  A.  S.  R.  334,  38  L.R.A.  721;  Rivard 

4.  State  V,  Means,  95  Me.  364,  50  v.  Rivard,  109  Mich.  98,  66  N.  W.  681, 
Atl.  30,  85  A.   S.   R.   421;   State  v.  63  A.  S.  R.  566;  Louisville,  etc.,  R. 
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lay  down  a  general  rule  that  the  testimony  of  experts  is  to  be  weighed 
with  great  caution.*^  However,  it  has  been  ruled  that  a  caution  against 
the  infirmities  attaching  to  this  kind  of  evidence  is  not  improper 
when  soch  caution  is  followed  by  an  instruction  that  the  jury  must 
give  it  such  weight  as  they  do  to  all  other  testimony.*'  Again,  the 
preponderance  of  evidence  is  determined  by  the  greater  weight  of  all 
the  evidence  and  never  according  to  the  superior  number  of  witnesses, 
and  an  instruction  is  erroneous  which  does  not  direct  the  jury  in 
accordance  with  this  rule.*'  But,  while  the  weight  of  evidence  is  not 
to  be  controlled  by  the  greater  number  of  witnesses,  still  that  is  a 
matter  which  the  jury  are  entitled  to  c<Hisider,  and  the  court  should 
not  unduly  minimize  the  effect  of  a  marked  numerical  preponder- 
ance.*^ In  case  a  fact  is  testified  to  by  witnesses  of  apparent  intel- 
ligence and  credibility,  who  are  in  no  way  impeached  or  contradicted, 
the  jury  are  not  entitied  capriciously  to  disregard  their  testimony 
and  the  court  should  so  instruct  them.**  Especially  should  such  an 
instruction  be  given  at  the  request  of  one  party,  where  in  the  course 
of  argument,  counsel  for  the  other  party  stat^  to  the  jury  that  the 
fact  thus  testified  to  has  not  been  proven.**  But  on  the  other  hand, 
it  is  improper  to  instruct  the  jury  that  if  a  witness  is  uncontradicted 
and  unimpeached  his  testimony  is  entitied  to  full  credit  and  belief.*' 
And  while  it  is  proper  to  call  the  jury's  attention  to  the  fact  that 
testimony  as  to  contradictory  statements  made  by  a  witness  out  of 
court  should  be  scrutinized  in  view  of  the  liability  of  misunderstand- 
ing or  remembering  imperfectly,  or  the  inability  to  repeat  with 
accuracy,  still  the  court  should  not  give  a  general  instruction  that  such 
testimony  of  contradictory  statements  is  entitled  to  little  weight.** 
But  it  is  sometimes  provided  by  statute  that  the  court  may,  on  proper 
oecasiona,  charge  that  evidence  of  oral  admissions  should  be  received 
with  caution.    It  is  not  proper  to  make  such  a  charge,  however,  where 

Co.  V.  Whitehead,  71  Miss.  451, 15  So.  14.  Davies    v.    Philadelphia    Rapid 

890,  42  A.  S.  R.  472  and  note;  Miller  Transit  Co.,  228  Pa.  St.  176,  77  Atl. 

V.  State,  9  Okla.  Crim.  255,  131  Pac.  450. 139  A.  S.  R.  1001. 

717,  L.R.AJL915A  1088;  Nelson  v.  Mc-  Note:  Ann.  Cas.  1913D  676. 

LeUan,  31   Wash.  208,  71  Pac.  747,  15.  Davis  v.  Chicago,  etc.,  R.  Co., 

96  A.  S.  R.  902  and  note,  60  L.RA.  93  Wis.  470,  67  N.  W.  16,  1132,  57 

793.  A.  S.  R.  935,  33  LJI.A.  654. 

11.  Atchison,  etc.,  R.  Co.  v.  Thnl,  16.  Davis  v.  Chicago,  etc.,  R.  Co., 
32  Kan.  255,  4  Pac  352,  49  Am.  Rep.  93  Wis.  470,  67  N.  W.  16,  1132,  57 
484.  A.  S.  R.  935,  33  L.R.A.  654. 

12.  Atkins  v.  State,  119  Tenn.  458,  17.  Bradley  v.  Gorham,  77  Conn. 
105  S.  W.  353,  13  L.R.A.(N.S.)  1031.  211,  58  Atl.  698,  66  L.R.A.  934. 

13.  Garver  v.  Garver,  52  Colo.  227,  18.  Elauffman  v.  Maier,  94  Cal.  269, 
121  Pac.  165,  Ann.  Cas.  1913D  674;  29  Pac.  481,  18  L.RJL  124;  Bradley 
Bierbach  v.  Goodyear  Rubber  Co.,  54  v.  Gorham,  77  Conn.  211,  58  AtL  698, 
Wis.  208,  11  N.  W.  514,  41  Am.  Rep.  66  L.R.A  934;  Hay  v.  Peterson,  6 
19.  See  also  Evidencb,  vol.  10,  p.  Wyo.  419, 46  Pac,  1073,  34  L.RA.  581. 
1013,  as  to  preponderance  of  evidence. 
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I  17  INSTRUCTIONS  14  E.  C.  L. 

the  only  evidence  of  which  the  case  admits  on  one  side  is  evidenoo 
of  the  oral  admisedons  of  the  other  party.^' 

17.  Condosion  or  Inference  Dedudble  from  Evidence. — ^The  oouit 

should  not  charge  the  jury  as  to  the  conclusion  which  they  should 
reach  on  the  testimony  introduced,*"  or  as  to  the  inference  of  fact 
which  they  should  draw  from  other  proven  facts.*  Therefore,  how- 
ever clear  the  proof  may  he,  or  however  incontrovertible  may  seem  to 
the  judge  to  be  the  inference  of  a  criminal  intention,  the  question 
of  intent  can  never  be  ruled  as  a  question  of  law,  but  must  always  be 
submitted  to  the  jury,  and  the  court  should  never  in  a  criminal  case, 
declare  that  the  evidence  establishes  such  an  intent.*  And  it  is  like- 
wise improper  to  instruct  the  jury  that  from  a  particular  fact  a  pre- 
sumption of  guilt  arises  in  a  criminal  prosecution.  Thus  it  is  im- 
proper to  say  to  the  jury  that  flight  of  the  defendfint  after  the  com- 
mission of  the  crime  is  presumptive  evidence  of  guilt,  although  the 
court  may  state  that  they  should  consider  evidence  of  flight  in  con- 
nection with  the  other  evidence  in  the  case.'  But  where  the  proven 
and  admitted  facts  authorize  but  one  conclusion  then  the  court  may 
state  to  the  jury  the  conclusion  deducible  from  such  facts.*  While 
it  is  exceedingly  important  and  vitally  essential  to  the  preservation 
of  the  right  of  trial  by  jury  that  the  jury's  province  should  not  be 
usurped  by  the  trial  judge,  it  is  no  less  important  and  essential  that 
the  functions  of  the  judge  should  be  preserved  and  exercised,  and  to 
instruct  the  jury  as  to  what  the  law  demands  of  them,  when  all  the 
facts  and  conditions  precedent  to  the  demand  of  the  law  have  been 
rightfully  found  by  the  jury  to  exist,  cannot  be  wrong.*    And  it  is 

19.  Mattingly  v.  Pennie,  105  Cal.  App.  80,  46  N.  E.  45,  47  N.  E.  480, 
614,  39  Pac.  200,  45  A.  S.  R.  87.  63  A.  S.  R.  322;  Babbit  v.  BumpuB,  73 

20.  'Harrington  v.  Butte,  etc.,  Min.  Mich.  331,  41  N.  W.  417,  16  A.  S.  R. 
Co.,  33  Mont.  330,  83  Pac.  467,  114  585;  Wilson  v.  Huston,  13  Mo.  146,  53 
A.  S.  R.  821;  Dobbins  v.  Dobbins,  141  Am.  Dec.  138;  State  v.  Grugin,  147  Mo. 
N.  C.  210,  53  S.  E.  870,  115  A.  S.  R.  39,  47  S.  W.  1058,  71  A.  S.  R.  553, 
682,  10  L.R.A.(N.S.)  185;  Samuels  v.  42  L.R.A.  774;  McShane  v.  Kinkle,  18 
Richmond,  etc.,  R.  Co.,  35  S.  C.  493,  Mont.  208,  44  Pac.  979,  56  A.  S.  R. 
14  S.  E.  943,  28  A.  S.  R.  883;  State  579,  33  L.R.A.  851;  Weaver  v.  South- 
V.  Davis,  53  S.  C.  150,  31  S.  E.  62,  69  em  R.  Co.,  76  S.  C.  49,  56  S.  E.  657, 
A.   S.   R.   845;  Johnson  v.   State,  2  121  A.  S.  R.  934. 

Humph.  (Tenn.)  283,  36  Am.  Dec.  322  2.  People  v.  Flack,  125  N.  Y.  324, 

and  note;  Texas,  etc.,  R.  Co.  v.  Mur-  26  N.  E.  267,  11  L.R.A.  807. 

phy,  46  Tex.  356,  26  Am.  Rep.  272.  3.  People  v.  Wong  Ah  Ngow,  54  CaL 

See  infra,  par.  18,  as  to  failure  of  151,  35  Am.  Rep.  69;  State  v.  Poe,  123 

proof.  la.  118,  98  N.  W.  587,  101  A.  8.  R. 

1.  White  V.  Hass,  32  Ala.  430,  70  307. 

Am.  Dec.  548;  People  v.  Adams,  143  4.  Com.  v.  McMurray,  198  Pa.  St. 

Cal.  208,  76  Pac.  954,  101  A.  S.  R.  51,  47  Atl.  952,  82  A.  S.  R.  787.    See 

92,  66  LkRA.  247;  linforth  v.  San  supra,  par.  12. 

Frandsoo  Qaa,  etc.,  Co.,  156  Cal.  58,  5.  Ryan  ▼.  Los  Angeles  lee,  etc.,  Co., 

103  Pae.  320, 19  Ann.  Cas.  1230;  Fass-  112  Cal.  244,  44  Pac.  471,  32  LJRJl. 

nacht  V.  Emsing  Qagen  Co.,  18  Ind.  624;  North  Chicago  St  R.  Co.  v.  Zei- 
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oot  an  invasion  of  ihe  province  of  the  jury  to  tell  them  that,  if  they 
find  by  a  preponderance  of  the  evidence,  that  the  plaintiff  has  proved 
the  material  allegations  of  his  complaint,  their  verdict  "will"  be  in 
hia  favor.*  But  where  the  fact  essential  to  a  recovery  is  one  deducible 
from  certain  evidentiary  facts,  such  deduction  must  ordinarily  be  left 
to  the  jury,  and  the  court  should  not  say  that  certain  evidentiary 
facts  having  been  established  the  jury  may  find  the  existence  of  the 
essential  fact.  Therefore  it  is  improper  to  single  out  and  state  a 
group  of  facts,  and  inform  the  jury  that  if  such  facts  are  found  it 
establishes  negligence,  as  it  is  an  improper  comment  by  the  court  on 
questions  of  fact.'  There  are  cases,  however,  where  it  is  proper  for 
the  court  to  instruct  the  jury  that  certain  facts  constitute  negligence 
or  contributory  negligence,  as  the  case  may  be,  thus  making  the 
question  of  negligence  one  of  law  r&ther  than  one  of  fact.  But,  in 
general,  the  question  is  one  of  fact  to  be  determined  by  the  jury, 
under  all  the  evidence.'  But  where  the  controlling  facts  of  a  case 
are  of  such  a  character  and  so  fully  stated  as  to  exclude  all  reasonable 
and  possible  modifying  inference,  it  is  not  wrong  for  the  court  to 
inform  the  jury  whether  such  facts,  if  established,  are  sufficient  to 
constitute  negligence.* 

18.  Failure  of  Proof. — ^Although  the  weight  of  evidence  is  for  the 
jury,  yet,  when  the  question  is  raised,  as  to  whether  there  is  any  evi- 
dence legally  sufficient  to  be  submitted  to  them  to  enable  them  to  find 
the  facts  sought  to  be  established,  it  becomes  the  duty  of  the  court 
to  look  to  the  whole  evidence  adduced  and  determine  as  well  from 
its  quality  as  from  its  general  tenor  whether,  after  deducing  all 
reasonable  inferences  therefrom,  it  be  legally  sufficient  to  constitute 

ger»  182  ID.  9,  54  N.  E.  1006,  74  A.  S.       8.  Wollery  v.  Louisville,  etc.,  R.  Co., 

R.  157;  Goodbar  v.  Lidikey,  136  Ind.  107  Ind.  381.  8  N.  E.  226,  57  A.  S.  R. 

1,  35  N.  E.  691,  43  A.   S.  R.  296;  114;    Olfermann  v.   Union   Depot  R. 

Medearis  v.  Anchor  Mnt.  Fire  Ins.  Co.,  Co.,  125  Mo.  408,  28  S.  W.  742,  46  A. 

104  la.  88,  73  N.  W.  495,  65  A.  S.  R.  S.  R.  483. 

428;  Butte,  etc.,  Min.  Co.  v.  Societe       9.  Pennsylvania   R.   Co.   v.   Hensil, 

Anonyme  Des   Mines,  etc.,  23  Mont.  70  Ind.  569,  36  Am.  Rep.  188;  Tea- 

177,  58  Pac  111,  75  A.  S.  R.  505.    See  garden  v.  McLaughlin,  86  Ind.  476,  44 

sapra,  par.  12,  as  to  assumption  of  Am.  Rep.  332;  Mclntyre  v.  Omer,  166 

facts  in  issue.  Ind.  57,  76  N.  E.  750,  117  A.  S.  R. 

6.  North  Chicago  St.  R.  Co.  v.  Zei-  359,  8  Ann.  Cas.  1087,  4  L.R.A.(N.S.) 
ger,  182  111.  9,  54  N.  E.  1006,  74  A.  1130;  Lewis  v.  Baltimore,  etc.,  R.  Co., 
S.  R.  157.  38  Md.  588,  17  Am.  Rep.  521;  Cleve- 

7.  Chicago,  etc.,  R.  Co.  v.  Krayen-  land,  etc.,  R.  Co.  v.  Crawford,  24  Ohio 
buhl,  65  Neb.  889,  91  N.  W.  880,  59  St.  631,  15  Am.  Rep.  633;  Bamberger 
L.R.A.  920;  Cleveland,  etc.,  R.  Co.  v.  v.  Citizens  St.  R.  Co.,  95  Tenn.  18,  31 
Crawford,  24  Ohio  St.  631,  15  Am.  S.  W.  163,  49  A.  S.  R.  909,  28  L.R.A. 
Rep.  633;  Garrick  v.  Florida  Cent.  486;  Hemdon  v.  Salt  Lake  City,  34 
etc.,  R.  Co.,  53  S.  C.  448,  31  S.  E.  Utah  65,  95  Pac.  646,  131  A.  S.  R.  827. 
334,  69  A.  S.  R.  874;  Salladay  v.  See  Nbgugxncx,  as  to  what  constitutes 
Dodgeville,  85  Wis.  318,  66  N.  W.  606,  negligence  in  gmeraL 

20  L.R.A.  54L 
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the  fcmndation  of  a  verdict, — whether  a  verdict  founded  on  it  could 
in  justice  and  judicial  propriety  be  allowed  to  stand.  If  not,  it  is 
clearly  the  duty  of  the  court  to  instruct  the  jury  that  th«e  is  no 
evidence  legally  sufficient  to  be  considered  by  them.**  And  when- 
ever a  point  arises  on  the  trial  of  a  cause,  which  it  is  important  to 
either  party  to  sustain,  and  there  is  no  evidence  offered  on  it,  it  is 
the  duty  of  the  judge  so  to  inform  the  jury.**  Therefore  an  instruc- 
tion which  assumes  that  there  is  no  evidence  to  establish  a  particular 
fact  is  not  erroneous  if  such  is  the  case.**  However,  it  has  been  ruled 
that  the  court  cannot  be  required  to  charge  that  there  is  no  evidence 
of  a  particular  fact.*'  And  if  there  is  any  evidence  whatever  tending 
to  prove  a  contested  fact  the  court  must  not  assume  that  such  fact 
is  not  proven.** 

19.  Reconciling  Testimony. — The  court  should  instruct  the  jury 
that  they  should  reconcile  the  conflicting  testimony  in  the  case  if 
possible.  And  an  instruction  which  tells  them  that  when  an  apparent 
discrepancy  exists  between  the  testimony  of  the  diflferent  witnesses, 
it  is  the  duty  of  the  jury  to  reconcile  the  entire  testimony,  if  it  can 
be  done  so  as  not  to  impute  perjury  to  anyone,  and  that  when  wit- 
nesses agree  as  to  the  important  fsucts  testified  to  slight  discrepancies 
in  the  collateral  attendant  facts  afford  no  ground  to  discredit  them, 
is  not  erroneous  as  an  invasion  of  the  province  of  the  jury.^*  It 
follows  that  the  court  should  not  instruct  the  jury  that  where  there 
are  direct  contradictions  between  witnesses  on  the  same  side  to  a 
material  point  they  are  not  to  attempt  to  reconcile  the  testimony.** 
In  those  jurisdictions  wherever  the  common  law  rule  prevails  it  is  the 
duty  of  the  trial  judge  to  stat«,  analyze,  compare,  and  explain  the 
evidence;  and  to  aid  the  jury  by  suggesting  presumptions  and  expla- 
nations, by  pointing  out  possible  reconciliations  of  seeming  contra- 
dictions, and  possible  solutions  of  seeming  difficulties;  and  he  should 

10.  Sprigg  V.  Moale,  28  Md.  497,  92       Note:  67  A.  S.  R.  166. 

Am.  Dec.  698.    See  supra,  par.  17,  as  13.  Louisville,  etc.,  R.  Co.  v.  Per- 

to  conclusion   or  inference   deducible  kins,   165   Ala.   471,  51   So.   870,  21 

from  evidence.  Ann.  Cas.  1073. 

11.  Riggin  V.  Patapsco  Ins.  Co.,  7  14.  Whiteford  v.  Burckmver,  1  Gill 
Har.  &  J.  (Md.)  279, 16  Am.  Dec.  302;  (Md.)  127,  39  Am.  Dec.  640.  See  su- 
Satterwhite  v.  Hicks,  44  N.  C.  105,  57  pra,  par.  12,  as  to  assumption  of  facts 
Am.  Dec.  577.  in  issue. 

12.  Selden  v.  Cashman,  20  Cal.  56,  16.  Mann  v.  State,  124  Ga.  760,  53 
81  Am.  Deo.  93;  People  v.  King,  27  S.  E.  324,  4  L.R.A.(N.S.)  934.  See 
Cal.  507,  87  Am.  Dec.  95;  State  v.  infra,  par.  57,  as  to  requests  for  ex- 
Means,  95  Me.  364,  50  AtL  30,  85  A.  planatory  chaigea. 

S.  R.  421;  Springarden  Mut.  Ins.  Co.       16.  Moore  v.  Kendall,  2  Fin.  99,  1 
v.  Evans,  9  Md.  1,  66  Am.  Dec  308;    Chand.   (Wis.)  33,  52  Am.  Deo.  145. 
Alexander  v.  MaxmQjx,  38  Mo.  258,  90 
Am.  Dec.  431. 
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do  all  such  things  as  will  enable  the  jury  to  acquire  a  clear  under- 
.  standing  of  the  law  and  the  evidence  and  forna  a  correot  judgment.*^ 

n.  Nbcbssity  and  Subject  Matteb 

20.  Instructiiig  Jury  as  to  Its  Duty. — It  may,  and  occasionally 
does,  happen  that  some  unfairness  in  argument  of  counsel  or  some 
other  circumstance  out  of  the  ordinary  arising  in  the  course  of  the 
trial,  or  the  feelings  or  desires  of  the  community  in  reference  to  the 
particular  case,  may  have  a  tendency  improperly  to  influence  the 
jury  in  reaching  a  verdict.  To  guard  against  such  a  result  the  trial 
judge  may,  and  where  there  is  a  seeming  necessity,  should,  caution 
the  jury  to  be  governed  by  the  evidence  and  not  to  allow  sympathy 
or  prejudice  to  influence  their  verdict;  "  and  he  should  direct  them  to 
be  governed  in  their  findings  by  the  facts  as  they  exist,  without 
regard  to  the  results  that  may  follow.**  Such  instructions  do  not 
deny  to  jurors  the  right  to  exercise  their  common  sense,  or  their  duty 
to  weigh  testimony  in  the  light  of  facts  or  principles,  or  rules  settled 
or  recognized  by  their  own  experience.***  But  the  court  cannot  be 
expected  to  give  express  and  special  warning  against  every  possible 
mistake  or  misapprehension  •  into  which  the  jury  may  fall  in  the 
discharge  of  its  functions,  and  when  and  to  what  extent  instructions 
of  this  nature  shall  be  given  rests  very  largely  in  the  sound  and 
impartial  discretion  of  the  court.*  Therefore  where  there  is  nothing 
to  show  that  the  jury  will  be  affected  by  prejudice  or  sympathy,  or 
will  not  perform  their  duties  fairly  and  impartially,  it  is  not  error 
for  the  court  to  refuse  to  give  a  cautionary  instruction.*  The  court, 
however,  should  instruct  the  jury  in  a  criminal  cane  that,  in  examin- 
ing and  weighing  the  evidence,  they  should  use  the  utmost  caution, 
and  employ  all  the  reason,  judgment  and  discrimination  that  they 
possess  and  would  summon  to  their  own  aid  in  the  most  important 
affairs  of  life.'  And  it  is  error  to  refuse  such  an  instruction  where 
requested  by  the  defendant  in  a  case  where  the  jury  is  apt  to  be  prej- 

17.  York  V.  Maine  Central  R.  Co.,  Ass'n,  153  Mass.  176,  26  N.  E.  230, 
84  Me.  117,  24  Atl.  790,  18  L.R.A.   25  A.  S.  R.  619,  10  L.R.A.  666. 

60.  20.  Preston  v.  Walker,  26  la.  205, 

18.  People  v.  Turner,  365  HI.  594,  96  Am.  Dec.  140. 

107  N.  E,  162,  Ann.  Cas.  1916A  1062;       1.  KeUy  v.  Chicago,  etc.,.R.  Co..  138 

Prestdn  v.  Walker,  26  la.  205,  96  Am.  la.  273,  114  N.  W.  536,  128  A.  S.  R. 

Dec  140;  KeUy  v.  Chicago,  etc.,  R.  Co.,  195;  State  ▼.  Megorden,  49  Ore.  259, 

138  la.  273,  U4  N.  W.  536,  128  A.  88  Pac.  306, 14  Ann.  Cas.  130. 

S.  R.  195;  Cobb  v.  Covenant  Mut.  Ben.       2.  State  v.  M^orden,  49  Ore.  259, 

Ass'n,  153  Mass.  176,  26  N.  E.  230,  88  Pac.  306,  14  Ann.  Cas.  130. 

25  A.  S.  R.  619, 10  L.R.A.  666;  Wheel-       3.  Cnppa  v.  State,  120  Wis.  504,  97 

er  ▼.  Hotel  Stevens  Co.,  71  Wash.  142,  N.  W.  210,  98  N.  W.  546,  102  A.  8. 

127  Pae.  840,  Ann.  Cas.  1914C  576.  R.  996. 

19.  Cobb   ▼.   Coveziant   Mat.    Ben. 
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udioed  against  him.*  A  jury  must  arrive  at  a  verdict  on  the  evidence 
adduced  at  the  trial  and  cannot  take  into  consideration  any  fact  first 
disclosed  by  one  of  their  number  in  the  jury  room,  and  it  is  proper 
for  the  court  to  charge  that  they  must  not  allow  their  personal  knowl- 
edge to  enter  into  their  judgment  in  arriving  at  a  verdict,*  and  it  is 
improper  to  give  an  instruction  to  the  contrary.'  Likewise  it  is  error 
for  the  judge  to  charge  the  jury  that  they  have  the  right  to  take  into 
consideration  their  own  feelings,  in  aii  action  to  recover  damages 
for  mental  anguish,  as  the  amount  of  damages  must  be  determined 
from  the  evidence.'  It  is,  however,  proper  for  a  trial  court  to  advise 
the  ju^y  that  it  is  their  duty  to  agree  if  possible ;  and  that  in  conferring 
together  they  should  pay  a  proper  respect  to  each  other's  opinions, 
and  li.''ten,  with  a  disposition  to  be  convinced,  to  each  other's  argu- 
ments.® But  while  the  law  contemplates  that  jurors  shall  harmonize 
their  views  by  a  discussion  of  the  evidence,  if  possible,  it  does  not 
permit  them  to  compromise,  divide,  and  yield  for  the  mere  purpose  of 
an  agreement.*  It  is  therefore  erroneous  for  a  court  to  charge  that 
the  law  which  requires  unanimity  on  the  part  of  the  jury  to  render 
a  verdict  expects  and  will  tolerate  reasonable  compromise  and  fair 
concessions.*" 

21.  Advisory  Instructions. — It  was  the  common  law  rule  that  if 
the  trial  court  saw  fit  to  instruct  a  jury  in  a  criminal  case,  it  gave 
them  merely  advisory  instructions,  for  it  was  considered  that  the  jury 
were  the  judges  of  both  the  law  and  the  facts.**  This  doctnne  of  the 
common  law  has  been  made  a  part  of  the  law  of  many  jurisdictions 
in  the  United  States  by  constitutional  provisions  or  statutory  enact- 
ments.** The  practice  of  giving  advisory  instructions  is  founded  in 
the  soundest  practical  reason  and  good  sense.  For  though  juries 
are  made  judges  of  the  law,  they  are  unlearned,  and  not  infrequently 
composed,  in  part  at  least,  of  persons  wholly  uninstructed  as  to  the 
laws  under  which  they  live.  Hence  it  is  reasonable  and  proper  that 
they  should  have  the  advisory  aid  of  the  judge  who  is  presumed  to  be 

4.  People  V.  Turner,  265  111.  594, 107  9.  Goodsell  v.  Seeley,  46  Mich.  623, 
N.  E.  162,  Ann.  Cas.  1916A  1062.  10  N.  W.  44,  41  Am.  Rep.  183. 

5.  Mann  v.  State,  124  Oa.  760,  53  10.  Richardson  v.  Coleman,  131  Ind. 
S.  E.  324,  4  L.R.A.(N.S.)  934;  State  210,  29  N.  E.  909,  31  A.  S.  R.  429. 
V.  Gaymon,  44  S.  C.  333,  22  S.  E.  305,  11.  Beard  v.  State,  71  Md.  275,  17 
51  A.  S.  R.*61,  31  L.R.A.  489.  Atl.  1044,  17  A.  S.  R.  536,  4  L.R.A. 

6.  Northern  Supply  Co.  v.  Wau-  675.  See  supra,  par.  2,  as  to  duty  to 
gard,  123  Wis.  1,  100  N.  W.  1066,  107  instruct. 

A.  S.  R.  984.  12.  People  v.  CampbeU,  234  111.  391, 

7.  Shepard  v.  Western  Union  TeL  84  N.  E.  1035,  123  A.  S.  R.  107,  14 
Co.,  143  N.  C.  244,  55  S.  E.  704,  118  Ann.  Cas.  186;  Hudleson  v.  State,  94 
A.  S.  R.  796.  Ind.  426,  48  Am.  Rep.  171;  Beard  v. 

8.  State  V.  England,  23  S.  D.  .323,  State,  71  Md.  275,  17  Atl.  1044,  17 
121  N.  W.  798,  139  A.  S.  R.  1066.  A.  S.  R.  636,  4  L.R.A.  675. 
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learned  in  the  law.*'  According  to  one  view,  advisory  inskuctioD£, 
when  thus  given,  go  to  the  jury  simply  as  means  of  enlightenment, 
and  not  as  a  binding  and  positive  rule  for  their  government  as  it  does 
in  civil  cases.**  Under  this  view  the  judge  cannot,  by  any  instruc- 
tion given  in  a  criminal  case,  bind  the  jury  as  to  the  definition  of 
the  crime,  or  as  to  the  legal  e£fept  of  the  evidence  before  them  but 
only  as  to  what  evidence  shall  be  considered  by  them,  he  being  the 
exclusive  judge  of  what  facts  or  circumstances  are  admissible  for  con- 
sideration.** And  it  has  been  held  not  error  to  charge  that  the  jurj- 
have  the  right  to  disregard  the  law  laid  down  by  the  court  if  tliey 
are  convinced  that  the  rules  laid  down  by  the  court  do  not  accurately 
state  the  law.**  But  while  the  jury  may  have  the  power  to  disregard 
the  instructions  given  by  the  court,  in  practice  they  seldom  do  so.*' 
The  rule,  however,  that  a  jury  is  not  to  be  bound  by  advisory  instruc- 
tions has  not  been  uniformly  accepted,  and  in  some  jurisdictions  it  has 
been  ruled  that  it  is  not  improper  for  the  court  to  charge  the  jury 
that  it  is  the  duty  of  the  court  to  instruct  them  as  to  the  legal  prin- 
ciples applicable  to  the  case,  and  that  they  are  bound  to  take  the  law 
of  the  case  from  the  court.  By  such  an  instruction  the  court  does 
not  exclude  the  jury  from  dealing  with  the  law  after  it  has  expounded 
it  to  them,  for  the  very  object  of  instructing  them  on  it  is  to  enable 
them  to  use  it  in  applying  it  to  the  facts  and  in  arriving  at  their 
v^dict.**  According  to  the  courts  which  maintain  this  view,  a  jury 
is  bound  to  take  the  best  evidence  of  the  law  that  the  case  affords, 
which  is,  of  necessity,  the  charge  of  the  court,**  and  it  is  therefore 
considered  error  for  liie  court  to  charge  that  the  jury  have  a  right 
to  disregard  the  law  as  laid  down  by  the  court.** 

22.  Charging  on  Points  Already  Covered. — The  court  should 
instruct  the  jury  fully  and  fairly  on  the  law  applicable  to  the  case, 
sind  it  is  the  right  of  the  parties  as  well  as  the  jury  to  insist  that  the 
court  perform  that  duty.     But  where  the  jury  has  been  fully  and 

13.  Beard  v.  State,  71  Md.  275,  17   84  N.  E.  1035,  123  A.  S.  R.  107,  14 
Atl.  1044,  17  A.  S.  R.  536,  4  L.R.A.   Ann.  Gas.  186. 

675;  State  v.  Btupee,  65  Vt.  1,  25  Atl.  17.  Com.  v.  Knapp,  10  Pick.  (Mass.) 
964,  36  A.  S.  R.  775,  19  L.R.A.  145.   477,  20  Ani.  Cas.  534. 

14.  People  V.  Campbell,  234  HI.  391,       18.  Jackson  v.  State,  91  Ga.  271, 18 
84  N.  E.  1035,  123  A.  S.  E.  107,  14  S.  E.  298,  44  A.  S.  R.  22. 

Ann.  Cas.  186;  Hndelson  v.  State,  94  19.  Com.  v.  McManus,  143  Pa.  St. 

Ind.  426,  48  Am.  Rep.  171;  Beard  v.  64,  21  AtL  1018,  22  Atl.  761, 14  L.R.A. 

State,  71  Md.  275,  17  Atl.  1044,  17  A.  89;  State  v.  Burpee,  65  Vt.  1,  25  AU. 

S.  R.  536,  4  L.R.A.  675.  964,  36  A.  S.  R.  775,  19  LJI.A.  145, 

Note:  33  L.R.A. (N.S.)  209.  overruling  State  v.  Croteau,  23  Vt  14, 

15.  Beard  v.  State,  71  Md.  275,  17  54  Am.  Dec.  90. 

AtL  1044,  ,17  A.  S.  R.  536,  4  L.R.A.  20.  Com.  v.  MoManns,  143  Pa.  St 

076.     See  supra,  par.  28,  as  to  the  64,  21  AtL  1018,  22  AtL  761, 14  L.E  A. 

legtH  effect  of  evidence.  89. 

16.  People  T.  CampbcU,  234  111.  391, 
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accurately  instructed  on  the  points  in  issue  it  is  improper'  to  reiterate 
or  repeat  the  instructions  in  words  or  in  substance,  as  to  do  so  tends 
to  mislead  and  confuse  the  jury  by  placing  undue  emphasis  on  the 
particular  points  in  reference  to  which  the  instructions  are  repeated. 
Hence  a  court  is  not  bound  to  give  the  same  instruction  as  often  as  it 
may  be  asked,  but  has  a  discretion  to  refuse  it,  after  it  has  once  been 
clearly  given.*  And  the  rule  has  long  been  established,  by  an  un- 
broken line  of  judicial  authority,  that  the  refusal  to  give  a  requested 
instruction,  even  though  it  states  the  law  correctly,  does  not  constitute 
reversible  error  if  it  is  substantially  covered  by  the  instructions  given,* 

1.  Davidson  v.  State,  167  Ala.  68,  So.  204,  82  A.  S.  B.  265;  Morris  v. 
52So.751,140A.S.R.  17;  Cincinnati,  McClellan,  154  Ala.  639,  45  So.  641, 
etc.,  R.  Co.  V.  Cooper,  120  Ind.  469,  22  16  Ann.  Cas.  305;  Powell  v.  Powler, 
N.  E.  340,  16  A.  S.  R.  334,  6  L.R.A.  85  Ark.  451,  108  S.  W.  827,  122  A. 
241;  Raver  v.  Webster,  3  la.  502,  66  S.  B.  41;  St.  Louis,  etc.,  R.  Co.  v. 
Am.  Dee.  96;  State  v.  Fontenot,  50  Rhoden,  93  Ark.  29,  123  S.  W.  798, 
La.  Ann.  537,  23  So.  634,  69  A.  S.  20  Ann.  Cas.  916;  Southwestern  Tele- 
B.  455;  State  v.  Coleman,  186  Mo.  151,  graph,  etc.,  Co.  v.  Abeles,  94  Ark.  254, 
84  S.  W.  978,  69  L.R.A.  381;  Joseph  126  S.  W.  724,  140  A.  S.  R.  115,  21 
V.  Smith,  39  Neb.  259,  57  N.  W.  1012,  Ann.  Cas.  1006;  Dardanelle  Roontoon 
42  A.  S.  R.  571;  Sprinkle  v.  "Wellborn,  Bridge,  etc.,  Co.  v.  Croom,  95  Ark. 
140  N.  C.  163,  52  S.  E.  666,  111  A.  284,  129  S.  W.  280,  30  L.R.A. (N.S.) 
S.  B.  827,  3  L.R.A.(N.S.)  174;  Kerr  360;  Armstrong  v.  State,  102  Ark.  356, 
V.  Lunsford,  31  W.  Va.  659,  8  S.  E.  144  S.  W.  195,  Ann.  Cas.  1914A  734; 
493,  2  L.R.A.  668.  See  infra,  par.  46,  People  v.  King,  27  Cal.  507,  87  Am. 
as  to  lengrthy  and  repetitious  instruc-  Dec.  95;  Davis  v.  Russell,  52  Cal.  611, 
tions.  28  Am.  Rep.  647;  Cavallaro  v.  Texas, 

2.  Tweeds  Case,  16  Wall.  576,  21  etc.,  R.  Co.,  110  Cal.  348,  42  Pac.  918, 
U.  S.  (L.  ed.)  389;  Mer^ants  Mut.  52  A.  S.  R.  94;  People  v.  Ebanks,  117 
Ins.  Co.  V.  Baring,  20  Wall.  161,  22  Cal.  652,  49  Pac.  1049,  40  L.R.A.  269; 
U.  S.  (L.  ed.)  250;  Continental  People  v.  Dole,  122  Cal.  486,  55  Pac. 
Improv.  Co.  v.  Stead,  95  U.  S.  161,  24  581,  68  A.  S.  R.  50;  Lyon  v.  United 
U.  S.  (L.  ed.)  403;  New  York,  etc.,  R.  Modems,  148  Cal.  470,  83  Pac.  804, 
Co.  V.  Winter,  143  U.  S.  60,  12  S.  113  A.  S.  R.  291,  7  Ann.  Cas.  672,  4 
Ct.  356,  36  U.  S.  (L.  ed.)  71;  Holt  v.  L.R.A.(N.S.)  247;  Bonneftu  v.  North 
United  States,  218  U.  S.  245,  31  S.  Shore  R.  Co.,  152  Cal.  406,  93  Pac 
Ct.  2,  54  U.  S.  (L.  ed.)  1021,  20  Ann.  106,  125  A.  S.  R.  68;  Zimmer  v.  Kil- 
Cas.  1138;  Western  Assur.  Co.  of  To-  bom,  165  Cal.  523, 132  Pac.  1026,  Ann. 
ronto  V.  J.  H.  Mohlman  Co.,  83  Fed.  Cas.  1914D  368;  Denver  City  Tram- 
811,  51  U.  S.  App.  577,  28  C.  C.  A.  way  Co.  v.  Hills,  50  Colo.  328,  116 
157,  40  L.R.A.  561;  Texas,  etc.,  R.  Co.  Pac.  125,  36  L.B.A.(N.S.)  213;  Hen- 
v.  White,  101  Fed.  928,  42  C.  C.  A.  wood,  v.  People,  57  Colo.  544, 143  Pac. 
86,  62  L.R.A.  90;  Purple  v.  Union  373,  Ann.  Cas.  1916A  111;  Hart  v. 
Pacific  R.  Co.,  114  Fed.  123,  51  C.  C.  Knapp,  76  Conn.  135,  55  Atl.  1021, 
A.  564,  57  L.R.A.  700;  Ware  v.  United  100  A.  S.  R.  989;  Harris  v.  U.  S.,  8 
States,  154  Fed.  577,  84  C.  C.  A.  503,  App.  Cas.  (D.  C.)  20,  36  L.R.A.  465; 
12  LJI.A. (N.S.)  1053;  Armour  v.KoU-  District  of  Columbia  v.  Duryee,  29 
meyer,  161  Fed.  78,  88  C.  C.  A.  242,  App.  Cas.  (D.  C.)  327,  10  Ann.  Cas. 
16  L.R.A.(N.S.)  1110;  Blanton  v.  675;  Wooten  v.  State,  24  Fla.  335,  5 
United  States,  213  Fed.  320, 130  C.  C.  So.  39, 1  L.R.A.  819;  Higginbotham  v. 
A.  22,  Ann.  Cas.  1914D  1238;  Alabama  State,  42  Fla.  573,  29  So.  410,  89  A. 
Lumber  Co.  v.  Kiel,  125  Ala.  603,  28  S.  B.  237;  Florida  East  Coast  B.  Cow 
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or  if  everything  in  the  requested  instruction  which  the  party  is 

V.  Welch,  53  Fla.  146,  44  So.*  250,  12  378,  16  N.  B.  145,  17  N.  E.  584,  7 

Anb.  Cas.  210;  Sava&nah,  etc.,  R.  Go.  A.  8.  B.  432;  Aszman  v.  State,  123 

▼.  Daniels,  90  Ga.  608,  17  S.  B.  647,  Ind.  347,  24  N.  E.  123,  8  L.E.A.  33; 

20  TfcRjL.  416;  Carter  t.  State,  106  Modem    Woodmoi    of    America    y. 

Oa.  372,  32  S.  £.  345,  71  A.  S.  B.  Kincheloe,  175  Ind.  563,  94  N.  E.  228, 

262;  Mixon  v.  State,  123  Ga.  581,  51  Ann.  Cas.  1913C  1259;  New  York,  etc, 

S.  E.  580, 107  A.  S.  B.  149;  Slaughter  E.  Co.  v.  Roper,  176  Ind.  497,  96  N. 

V.  Heath,  127  Ga.  747,  57  S.  E.  69,  E.  468,  36  L.R.A.(N.S.)  952;  Taylor 

27    LJIA.(N.S.)    1;    Exchange   Nat.  v.  Wootan,  1  Ind.  App.  188,  27  N.  E. 

Bank  of  Fitzgerald  v.  Henderson,  139  502,  50  A.  S.  R.  200:  Spencer  y.  Mc- 

Ga.  260,  77  S.  E.  36,  51  L.R.A.(N.S.)  Lean,  20  Ind.  App.  626,  60  N.  E.  769, 

549;  North  y.  Woodland,  12  Idaho  50,  67  A.  S.  E.  271;  Price  v.  Alexander, 

85  Pao.  215,  6  L.R.A.(N.S.)  921;  Mil-  2  G.  Greene  (la.)  427,  52  Am.  Dec. 

ler  V.  Northern  Pae.  B.  Co.,  24  ldal)0  526;  Burk  y.  Creamery  Package  Mfg. 

567,  136  Pac  845,  Ann.  Cas.  1915C  Co.,  126  la.  730,  102  N.  W.  793,  106 

1214,  48  LJl_A.(N.S.)  700;  Halty  y.  A.  S.  B.  377;  Kelly  y.  Chicago,  etc., 

Markel,  44  HI.  225,  92  Am.  Dec.  182;  B.  Co.,  138  la.  273,  114  N.  W.  536, 

Canon  y.  Grigsby,  116  Hi.  151,  5  N.  E.  128  A.  S.  R.  195;  Kansas  City  v.  Brad- 

362,  56  Am.  Rep.  769;  Periny.  Parker,  bury,  45  Kan.  381,  25  Pac.  889,  23 

126  IlL  201,  18  N.  E.  747,  9  A.  S.  R.  A.  S.  R.  731;  State  y.  BuflBngton,  71 

571,  2  L.R.A.  336;  Palmer  y.  People,  Kan.  804,  81  Pac.  465,  4  L.R.A.(N.S.) 

138  IlL  356,  28  N.  E.  130,  32  A.  S.  154;  State  y.  Wolfley,  75  Kan.  406,  89 

R.  146;  Pennsylvania  Co.  y.  Versten,  Pac.  1046,  93  Pac.  337,  12  Ann.  Cas. 

140  lU.  637,  30  N.  E.  540,  15  L.R.A.  412,  U  L.RJL.(N.S.)  87;  Western  Fur- 

798;  St.  Lonia  8.  W.  R.  Co.  y.  Elgin  niture,  etc.,  Co.  y.  Bloom,  76  Kan.  127, 

Condensed  Milk  Co.,  175  111.  557,  51  90   Pac.  821?  123  A.  S.  B.  123,  11 

N.  E.  911,  67  A.  S.  B.  238;  Mayer  v.  L.R.A. (N.S.)  225;  Bonte  y.  Postel,  109 

Brensinger,  180  lU.  110,  54  N.  E.  159,  Ky.  64,  58  S.  W.  536,  51  L.R.A.  187; 

72  A.  S.  R.  196;  Metropolitan  West  State  v.  Fontenot,  50  La,  Ann.  537, 

Side  EL  B.  Co.  y.  Skola,  183  111.  454,  23  So.  634,  69  A.  S.  R.  455;  Mutual 

56  N.  E.  171,  75  A.  S.  B.  120;  Merritt  Safety  Ins.  Co.  v.  Cohen,  3  Gill  (Md.) 

y.  Boyden,  191  IlL  136,  60  N.  E.  907,  469,  43  Am.  Dec.  341;  New  York  Life 

85  A.  S.  E.  246;  Oiieago  City  B.  Co.  Ins.  Co.  v.  Flack,  3  Md.  341,  56  Am. 

v.  Leach,  208  lU.  198,  70  N.  E.  222,  Dec.  742 ;  Pettigrew  v.  Bamnm,  11  Md. 

100  A.  S.  B.  216;  Kehl  y.  Abram,  210  434,  69  Am.  Dec.  212;  Baltimore,  etc., 

ni.  218,  71  N.  B.  347,  102  A.  S.  B.  E.  Co.  y.  Worthington,  21  Md.  275,  83 

158;   Christy  y.  Elliott,  216  111.   31,  Am.  Dec.  578;  Green  Bidge  E.  Co.  y. 

74  N.  E.  1035,  108  A.  8.  E.  196,  3  Brinkman,  64  Md.  52,  20  Atl.  1024, 

Ann.  Cas.  487,  1  L.R.A.(N.S.)   215;  54  Am.  Rep.  755;  Cover  v.  Myers.  75 

Chicago  Union  Traction  Co.  y.   Sai-  Md.  406,  23  AtL  850,  32  A.  8.  R.  394; 

ouseh,  218  DL  130,  75  N.  E.  797,  1  West  Virginia  Cent,  etc,  R.  Co.  y. 

L.RA.(N.S.)  670;  Hochy.  People,  219  State,  96  Md.  662,  54  AtL   669,  61 

Dl.  265,  76  N.  E.  356,  109  A.  S.  R.  L.R.A..674;  Hicks  y.  New  York,  etc., 

327;  Spears  y.  People,  220  HL  72,  77  R.  Co.,  164  Mass.  424,  41  N.  E.  721, 

N.  E.  112,  4  L.R.A.(N.S.)  402;  Ken-  49  A.  S.  R.  471;  Com.  y.  Chance,  174 

nedy  y.  Modem  Woodmen  of  America,  Mass.  245,  54  N.  E.  651,  76  A.  S.  R. 

243  m.  660,  90  N.  E.  1084,  28  L.R.A.  306;  Com.  v.  Sinclair,  195  Mass.  100, 

(N.S.)   181;   People  v.  Pfansohmidt,  80  N.  E.  799, 11  Ann.  Cas.  217 ;  Thayer 

262  DL  411,  104  N.  B.  804,  Ann.  Cas.  y.  Old  Colony  St.  B.  Co.,  214  Mass. 

1915A  1171;  Taber  y.  Hutson,  6  Ind.  234,  101  N.  B.  368,  Ann.  Cas.  1914B 

322,  61  Am.  Dec  96;  Poland  v.  Miller,  865,  44  LJR.A.(N.S.)  1125;  Kendrick 

95  Ind.  387,  48  Am.  Bep.  730;  Lonis-  y.  Towle,  60  Mich.  363,  27  N.  W.  567, 

yille,  rtc,  B.  Co.  y.  Wright,  IIS  Isd.  1  A.  S.  B.,626;  People  y.  De  Fore,  64 
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entitled  to  have  given,  has  already  been  given  by  the  court  in  other 

Mich.  693,  31  N.  W.  585,  8  A.  S.  R.  69,  98  Ptae.  643,  35  L.B.A.(N.S.)  366; 

863;  Stewart  v.CiiMsnnati,  etc.,  R.  Co.,  State  v.  Yanella,  40  Mont  326,  106 

89  Mich.  315,  50  N.  W.  852, 17  Jj.RJi..  Pac.  364,  20  Ann.  Caa.  398;  Blanstein 

639;  Sweet  v.  Western  Union  TeL  Co.,  v.  Pincus,  47  Mont  202, 131  Pac  1064, 

139  Mich.  322, 102  N.  W.  850,  6  Ann.  Ann.  Cas.  1915C  405;  Joseph  v.  Smith, 

Cas.   730;    Piowaty   v.    Sheldon,    167  39  Neb.  259,  57  N.  W.  1012,  42  A.  S. 

Mich.  218,  132  N.  W.  517,  Ann.  Cas.  R.  571;  Fremont,  etc.,  R.  Co.  v.  Har- 

1913A  610;  Gibson  V.Minneapolis,  etc,  Un,  50  Neb.  698,  70  N.  W.  263,  61 

R.  Co.,  55  Minn.  177,  56  N.  W.  686,  A,  S.  R.  578,  36  LJl.A.  417;  Dunn  v. 

43  A.  S.  R.  482;  Krahn  v.  J.  L.  Owens  BushneU,  63  Neb.  568,  88  N.  W.  693, 

Co.,  125  Minn.  33,  145  N.  W.  626,  61  93  A.  S.  R.  474;  Maxson  v.  J.  I.  Case 

L.R.A.(N.S.)  650;  Ellis  v.  Commercial  Threshing  Mach.  Co.,  81  Neb.  546, 116 

Bank  of  Natchez,  7  How.  (Miss.)  294,  N.  W.  281,  16  L.R.A.(N.S.)  963;  Otto 

40  Am.  Dec.  63;  Hunt  v.  Crane,  33  v.  Chicago,  etc.,  R.  Co.,  87  Neb.  503, 

Miss.  669,  64  Am.  Dec  381;  PoUard  127  N.  W.  857,  138  A.  S.  R.  496,  31 

V.  State,  53  Miss.  410,  24  Am.  Rep.  L.R.A.(N.S.)  632;  Schultz  v.  State,  89 

703;  King  v.  State,  68  Miss.  737,  38  Neb.  34,  130  N.  W.  972,  Ann.  Cas. 

Am.  Rep.  344;  Richards  v.  Vaccaro,  1912C  495,  33  L.R.A.(N.S.)  403;  State 

67  Miss.  516,  7  So.  506,  19  A.  S.  R.  v.  Hennessy,  29  Nev.  320,  90  Pac  221, 

322;  Hurst  v.  Robinson,  13  Mo.  82,  13  Ann.  Cas.  1122;  Bond  v.  Bean,  72 

63  Am.  Dec.  134;  Levering  v.  Union  N.  H.  444,  67  Atl.  340,  101  A.  S.  R. 

Transp.  etc.,  Co.,  42  Mo.  88,  97  Am.  686;  Smith  v.  Irwin,  51  N.  J.  L.  507, 

Dec.  320;  State  v.  Partlow,  90  Mo.  608,  14  A.  S.  R.  699;  Holbrook  v.  Utica, 

4  S.  W.  14,  59  Am.  Rep.  31 ;  State  v.  etc.,  R.  Co.,  12  N.  Y.  236,  64  Am.  Dec. 

Shroyer,  104  Mo.  441,  16  S.  W.  286,  502  and  note;  Booth  v.  Boston,  etc.,  R. 

24  A.  S.  R.  344;  TylOT'v.  HaU,  106  Co.,  73  N.  Y.  38,  29  Am.  Rep.  97; 

Mo.  313,  17  S.  W.  319,  27  A.  S.  R.  O'Neil  v.  Dry  Dock,  etc.,  R.  Co.,  129 

337;  Payne  v.  Kansas  City,  etc.,  R.  N.  Y.  125,  29  N.  E.  84,  26  A.  S.  R. 

Co.,  112  Mo.  6, 20  S.  W.  322, 17  L.R.A.  512;  Sprinkle  v.  Wellborn,  140  N.  C. 

628;  Burdict  v.  Missouri  Pac.  R.  Co.,  163,  52  S.  E.  666,  111  A.  S.  R.  827. 

l_'3  Mo.  221;  27  S.  W.  453,  46  A.  S.  K.  3  L.R.A. (N.S.)  174;  Taylor  v.  Secur- 

528,  26  LJK.A.  384;  State  v.  Fred,  152  ity  Life,  etc,  Co.,  145  N.  C.  383,  59 

Mo.  100,  53  S.  W.  416,  75  A.  S.  R.  S.  E.  139, 13  Ann.  Cas.  248, 15  L  Jl.A. 

438;  Weller  v.  Chicago,  etc,  R.  Co.,  (N.S.)  583;  State  v.  Wallace,  162  N. 

164  Mo.  180,  64  S.  W.  141,  86  A.  S.  C.  622,  78  S.  E.  1,  Ann.  Cas.  1915B 

R.  592;  State  v.  Nelson,  166  Mo.  191,  423;   Wellston  Coal  Co.  v.  Smith,  65 

65  S.  W.  749,  89  A.  S.  R.  681;  State  Ohio  St.  70,  61  N.  E.  143,  87  A.  S.  R. 

V.  Feeley,  194  Mo.  300,  92  S.  W.  663,  647,  65  L.R.A.  99;  Queenan  v.  Terri- 

112  A.  S.  R.  511,  3  L.R.A.(N.S.)  351;  tory,  11  Okla.  261,  71  Pac  218,  61 

State  V.  Campbell,  210  Mo.  202,  109  L.R.A.  324;  Atchison,  etc.,  R.  Co.  v. 

S.  W.  706,  14  Ann.  Cas.  403;  State  v.  Calhoun,  18  Okla.  75,  89  Pac.  207,  11 

Mitchell,  229  Mo.  683,  129  S.  W.  917,  Ann.  Cas.  681;  Higgins  v.  Street,  19 

138  A.  S.  R.  425;  Fuller  v.  Robinson,  Okla.  45,  92  Pac  153,  14  Ann.  Cas. 

230  Mo.  22,  130  S.  W.  343,  Ann.  Cas.  1086,  13  L.R.A.(N.S.)  398;  McMaster 

1912A  938;  State  v.  Turner,  246  Mo.  v.  City  Nat.  Bank,  23  Okla.  550,  101 

598,  152  S.  W.  313,  Ann.  Cas.  1914B  Pac.  1103,  138  A.  8.  E.  831;  State  v. 

451;  Territory  v.  Burgess,  8  Mont.  57,  Tucker,  36  Ore  291,  61  Pac  894,  51 

19  Pac  558,  1  L.RA.  808;  State  v.  L.B.A.  246 ;  State  ▼.  Megorden,  49  Ore. 

McCIellan,  23  Mont.  632,  59  Pac.  924,  259,  88  Pac  306,  14  Ann.  Cas.  130; 

75  A.  S.  B.  558;  Pazton  v.  Woodward,  State  v.  Osborne,  54  Ore.  289, 103  Pac. 

31  Mont.  195,  78  Pac  215,  107  A.  S.  62,  20  Ann.  Cas.  627;  Lycoming  Ins. 

B.  416,  3  Ann.  Cas.  546;  Hagerty  v.  Co.  v.  Schreffler,  42  Pa.  St.  188,  82 

Montana  Ore  Pnzdiasing  Co.,  38  Mont.  Am.   Dec  501;   Bracken   t.  Pennsyl- 
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instnictions.*    But  under  peculiar  circiftnstances  a  party  may  have  the 

vania  R.  Co.,  222  Pa.  St.  410,  71  AU.  S.  E.  573,  10  A.  S.  E.  874;  WUUam 

926,  34  L.R.A.(N.S.)  790;  Mason  v.  Printing  Co.  v.  Sanndera,  113  Va.  156, 

Southern  Ry.  Co.,  58  S.  C.  70,  36  S.  73  S.  E.  472,  Ann.  Cas.  1913E  693; 

E.  440,  79  A.  S.  R.  826,  53  L.R.A.  Washington-Virginia  R.  R.  Co.  v.  Bon- 

913;  Edwards  v.  Wessinger,  65  S.  C.  knight,  113  Va.  696,  75  S.  E.  1032, 

161,  43  S.  E.  518,  95  A.  S.  R.  789;  Ann.  Cas.  1913E  546;  Spokane  Truck, 

.Milhous  V.  Southern  Ry.,  72  S.  C.  442,  etc.,  Co.  v.   Hoefer,  2  Wash.  45,  25 

52  S.  E.  41,  110  A.  S.  R.  620;  Hull  v.  Pac.  1072,  26  A.  S.  L  842,  11  L.R.A. 

Seaboard  Air  Line  Ry.,  76  S.  C.  278,  689;  Howay  v.  Young-Northmp  Co., 

57  S.  E.  28,  10  L.R.A.(N.S.)   1213;  24  Wash.  88,  64  Pac  135,  S5  A.  S.  R. 

Lamb  v.  Southern  Ry.,  86  S.  C.  106,  942,  6  L.R.A. (N.S.)  49;  Seattle,  etc., 

67  S.  E.  958,  138  A.  S.  R.  1037;  State  R.  Co.  v.  Rocder,  30  Wash.  244.  70 

V.  Jackson,  21  S.  D.  494,  113  N.  W.  Pac.  498,  94  A.  S.  R.  864;  State  v. 

880, 16  Ann.  Cas.  187;  West  Memphis  Clark,  34  Wash.  485,  76  Pac.  98,  101 

Packet  Co.  v.  White,  99  Tenn.  256,  41  A.   S.   R.  1006;   Peterson  v.  Seattle, 

S.  W.  583,  38  L.R.A.  427;  Brown  v.  40  Wash.  33,  82  Pac.  141,  5  Ann.  Cas. 

Odill,  104  Tenn.  250,  56  S.  W.  840,  735;  SUte  v.  Wilson.  42  Wash.  56,  84 

78  A.  S.  R.  914,  52  L.R.A.  660;  Nash-  Pac.  409,  7  Ann.  Cas.  418;  Johnson  v. 

vUle,  etc.,  R.  Co.  v.  Heikens,  112  Tenn.  Caughren,  55  Wash.  125, 104  Pac.  170, 

378,  79  S.  W.  1038,  65  L.R.A.  298;  19  Ann.  Cai.  1148;  State  v.  Harrison, 

llcCown  V.  Schrimp,  21  Tex.  22,  73  36  W.  Va.  729, 15  S.  E.  982, 18  L.R.A. 

Am.  Dec.  221;  Missouri  Pacific  R.  Co.  224;  Tompkins  v.  Pac.  Mut.  Life  Ins. 

V.  McElyea,  71  Tex.  386,  9  S.  W.  313,  Co.,  53  W.  Va.  479,  44  S.  E.  439,  97 

10  A.  S.  R.  749,  1  L.R.A.  4U;  Inter-  A.  S.  R.  1006,  62  L.R.A.  489;  Bamdt 

national,  etc.,  R.  Co.  v.  Hall,  78  Tex.  v.  Frederick,  78  Wis.  1,  47  N.  W.  6, 

657,  15  S.  W.  108,  22  A.  S.  R.  52,  9  11  L.R.A.  199;  Perugi  v.  State,  104 

L.R.A.   703;   Taylor,  etc.,  R.   Co.   v.  Wis.  230,  80  N.  W.  593,  76  A.  S.  R. 

Taylor,  79  Tex.  104,  14  S.  W.  918,  23  865;  Spencer  v.  State,  132  Wis.  509, 

A.  S.  R.  316;  Austin,  etc.,  R.  Co.  v.  112  N.  W.  462,  122  A.  S.  R.  989,  13 

Anderson,  79  Tex.  427,  15  S.  W.  484,  Ann.  Cas.  909;  Jirachek  v.  Milwaukee 

23  A.  S.  R.  350;  Galveston,  etc.,  R.  Co.  Electric,  etc.,  Co.,  139  Wis.  505,  121 

V.  Gormley,  91  Tex.  393,  43  S.  W.  877,  N.  W.  326,  131  A.  S.  R.  1070;  Holly- 

66  A.  S.  R.  894;  Schon  v.  McCloskey,  wood  v.  State,  19  Wyo.  493,  120  Pac. 

102  Tex.  129,  113  S.  W.  739,  20  Ann.  471,  122  Pac.  588,  Ann.  Cas.  1913E 

Cas.   1;   Williams  v.   State,   33   Tex.  218. 

Crim.  128,  25  S.  W.  629,  28  S.  W.  958,  Notes:  99  Am.  Dec.  127;  2  L.R.A. 

47  A.  S.  R.  21;  Hunter  v.  State,  34  (N.S.)   309. 

Tex.  Crim.  224,  114  S.  W    124,  130  3.  Elias  v.  Territory,  9  Ariz.  1,  76 

A.  S.  R.  887;  Byai  v.  State,  41  Tex.  Pac.  605,  11  Ann.  Cas.  1153;  Barker 

Crim.  51,  61  8.  W.  923,  96  A.  S.  R.  v.  Lewis  Storage,  etc.,  Co.,  79  Conn. 

762;   Tones  v.   State,  48  Tex.   Crim.  342,  65  Atl.  143,  118  A.   S.  R.  41; 

363,  88  S.  W.  217,  122  A.  S.  R.  759,  Pauckner  v.  Wakem,  231  111.  276,  83 

13    Ann.    Cas.   455,   1   L.R.A.(N.S.)  N.    E.    202,   14    L.R.A.(N.S.)    1118; 

1024;  Thorp  v.  State,  59  Tex.  Crim.  Noblesville,  etc.,  R.  Co.  v.  Gause,  76 

517,  129  S.  W.  607.  29  L.R.A.(N.S.)  liid.  142,  40  Am.  Rep.  224;  Broad- 

421 ;  Konold  v.  Rio  Grande  W.  R.  Co.,  street  v.  Hall,  168  Ind.  192,  80  N.  E. 

21  Utah  379,  60  Pac.  1021,  81  A,  S.  B.  145, 120  A.  S.  R.  356, 19  L.R.A.(N.S.) 

693;    Wall  Rice  Mill.   Co.   v.   Coati-  933;  Chicago,  etc.,  B.  Co.  v.  Champion, 

nental  Supply  Co.,  36  Utah  121,  103  9  Ind.  App.  510,  36  N.  E.  221,  37  N. 

Pac.  242,  140  A.  S.  R.  815;  Kiley  t.  E.  21,  63  A.  S.  B.  357;  Riepe  v.  El- 

Rutland  R.  Co.,  80  Vt.  536,  68  Atl.  ting,  89  la.  82,  56  N.  W.  285,  48  A. 

713y  13  Ann.  Cas.  269;  Virginia  Mid-  8.  R.  356,  26  L.B.A.  769;   State  v. 

land  B.  Co.  ▼.  White,  84  Va.  498,  5  Easton,  113  la.  516,  85  N.  W,  796,  86 
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S  23  INSTBUCTIONS  14  B.  C.  I* 

Tight  to  have  further  instractio'hs,  on  points  already  covered,  given  in 
a  different  form.*  And  it  is  error  to  refuse  a  requested  instruction 
pointing  out  particular  phases  of  the  evidence,  although  an  instruction 
has  be^i  given  dealing  in  general  terms  ynih  the  point  involved.* 
23.  Instructions  Taken  from  Opinion  of  Appellate  Court. — ^There 
are  many  things  said  by  appellate  courts  that  are  sound  law,  but 
which,  nevertheless,  would  be  improper  when  adopted  as  instructions.* 
Therefore  a  trial  court  should  not  instruct  a  jury  by  reading  to  them 
an  opinion  given  in  another  case.  If  the  court  desires  to  adopt  such 
opinion  as  the  law  for  the  purpose  of  instruction,  it  should  copy  from 
it  the  portions  that  are  applicable,  and  deliver  them  as  its  own  state- 
ments, but  to  attempt  to  instruct  a  jury  by  reading  to  them  from  a 
book  an  opinion  thus  rendered  is  very  liable  to  confuse  them,'  espe- 
cially where  the  instructions  are  not  adapted  by  the  coiul.  to  the  facts 
which  are  submitted  for  the  consideration  and  determination  of  the 
jury.*  Furthermore  it  is  not  every  correct  statement  of  the  law  found 
in  law  books  or  argumentative  legal  discussions  that  is  or  would  be 
considered  desirable  for  this  purpose.  And  the  sayings  of  law  writers, 
no  matter  how  fitly  spoken,  should  not  as  a  general  rule,  be  made 
use  of  as  embellishments  when  juries  are  being  instructed.*  How- 
ever, there  is  good  authority  for  the  rule  that  if  in  charging  the  jury, 
the  judge,  for  the  purpose  of  illustration  merely,  reads  from  the 
opinions  or  judgments  of  other  courts,  it  is  not  ground  for  reversal, 

A.  S.  B.  389,  reversed  on  another  point  (N.S.)  608;  Gordon  v.  Com.,  100  Va. 

in  188  U.  S.  220,  23  S.  Ct.  288,  47  U.  825,  41  S.  E.  746,  57  L.B.A  744. 

S.  (L.  ed.)  452;  Cownie  Qlove  Co.  v.  4.  Gregory  v.  Brooks,  35  Conn.  437, 

Merchants  Despatch  Transp.  Co.,  130  95  Am.  Dec.  278. 

la.  327,  106  N.  W.  749,  114  A.  S.  R.  5.  Penny  v.  Aalantic  Coast  Line  R. 

419,  4  L.R.A.(N.S.)  1060;  Heinmiller  Co.,  153  N.  C.  296,  69  S.  E.  238,  32 

V.  Winston  Bros.,  131  la.  32,  107  N.  L.R.A(N.S.)  1209. 

W.  1102,  117  A.  S.  R.  405,  6  L.R.A.  6.  Stedman  v.  O'NeU,  82  Conn.  199, 

(N.S.)  150;  Pettigrew  v.  Bamum,  11  72  Atl.  923,  22  L.R.A.(N.S.)    1229; 

Md  434,  69  Am.  Dec.  212;  Common-  Savannah,  etc,  R.  Co.  v.  Evans,  115 

wealth  V.  Richmond,  207  Mass.  240,  93  Qa.  315,  41  S.  E.  631,  90  A.  S.  R. 

N.  W.  816,  20  Ann.  Cas.  1269;  People  116;  Mixon  v.  State,  123  Ga.  581,  51 

V.  Anerbach,  176  Mich.  23,  141  N.  W.  S.  E.  580,  107  A.  S.  R.  149;  Boofter 

869,  Ann.  Cas.  1915B  557;  Steusgaard  v.  Rogers,,  9  Gill  (Md.)  44,  52  Am. 

V.  St.  Paul  Real  Estate  Title  Ins.  Co.,  Dec.   680;    Atterberry   v.   Powell,   29 

50  Minn.  429,  52  N.  W.  910, 17  LJl.A.  Mo.  429,  77  Am.  Dec.  579. 

575;  Bull  Remedy  Co.  v.  Clark,  109  7.  Stewart  t.  Hunter,  16  Ore.  62, 

Minn.  396, 124  N.  W.  20, 18  Ann.  Cas.  16  Pac  876,  8  A  S,  R.  267. 

413,  32  L.R.A.(N.S.)   519;  Evers  v.  8.  Woodbury  v.  State,  69  Ala.  242, 

State,  84  Neb.  708,  121  N.  W.  1005,  44  Am.  Rep.  615. 

19  Ann.  Cas.  96;  Newly  v.  Harrell,  9.  Hamblin  v.  State,  81  Neb.  148, 

99  N.  C.  149,  6  S.  £.  284,  6  A  S.  B.  115  N.  W.  860, 16  Ann.  Cas.  569.    See 

603;  Chicago,  etc.,  B.  Co.  v.  Evans,  infta,  par.  24,  as  to  citing  legal  aaUuir- 

41  Okla.  411,  138  Pac.  804,  61  L.BA.  itiea. 
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in  the  absence  of  any  showing  that  the  jury  were  misled,  although 
such  practice  is  not  to  be  encouraged.^*' 

24.  Citing  L^;al  Authorities. — ^It  is  the  practice  of  attom^s  in 
preparing  requested  instructions  to  cite,  tat  the  benefit  of  the  court, 
authorities  on  which  they  base  such  instructions.  That  is  proper  and 
right,  but  where  that  is  done  such  citations  should  be  stricken  out 
or  detached  from  the  instructions  before  they  are  ^yen  to  the  jury. 
And  the  practice  of  citing  cases  in  the  instruction  is  generally  con- 
demned by  the  appellate  courts.  However,  although  such  practice 
is  not  to  be  encour«^;ed,  itill  the  courts  uniformly  hold  that  to  submit 
to  the  jury  instructions  bearing  citations  will  not  be  presumed  to 
have  resulted  in  error,  and  that  tiiey  do  not  tend  to  emphaaze  unduly 
the  instructions  to  which  they  are  cited.^* 

25.  Stating  Legal  Reasons. — The  opinions  of  appellate  courts  are 
intended  for  the  information  of  the  legal  profession.  They  form  a 
part  of  a  course  of  reasoning  to  a  conclusion.  The  reasoning  may  be 
of  interest' to  the  profession,  but  it  is  the  principle  of  law  involved 
which  should  be  given  to  juries  for  their  guidance.  Academic  dis- 
cussions, considerations  and  reasons,  however  correct  and  apt  they 
may  be,  can  accomplish  little  else  than  to  bewilder  and  confuse  the 
average  jury  and  should  not  be  employed  by  a  trial  court  in  its  instruc- 
tion to  them.** 

26.  Failure  of  Farty  or  Witness  to  Testify. — ^In  a  number  of  juris- 
dictions there  are  statutes,  or  constitutional  provisions,  expressly  pro- 
viding that  the  failure  of  one  accused  of  a  crime  to  testify  shall  not 
raise  a  presumption  of  guilt  against  him,  and  shall  not  be  referred 
b>  by  the  prosecuting  attorney  or  considered  by  the  jury.  Such  stat- 
utes are  intended  to  prohibit  any  reference  to  the  failure  of  the  accused 
to  testify  which  would  suggest  or  encourage  an  inference  of  guilt 
therefrom.**  But  it  is  generally  considered  not  to  be  error  for  the 
court  of  its  own  motion  to  charge  the  jury  in  the  words  of  the  statute,** 
or  to  instruct  them,  without  referring  to  the  statute,  that  a  defendant 

10.  Painter  ▼.  United  States,  151  U.  vol.  2,  pp.  428-432,  as  to  remarks  by 
6.  396,  14  S.  Ct  410,  38  U.  S.  (L.  counsel  on  failure  of  accused  to  testify 
ed.)   208.  or  produce  witnesses. 

11.  State  ▼.  Sage,  22  Idaho  489, 126  14.  People  v.  Provost,  144  Mich.  17, 
Pac  403,  Ann.  Cas.  1914B  251  and  107  N.  W.  716,  8  Ann.  Cas.  277;  State 
note;  Sioux  City,  eto.,  E.  Ca  v.  Fin-  v.  Sparks,  40  Mont.  82,  105  Pac  87, 
Uyson,  16  Neb.  578,  20  N.  W.  860,  135  A.  S.  B.  608,  19  Ann.  Cas.  1279; 
49  Am.  Eep.  724.  Fei^uson  v.  State,  52  Neb.  432,  72  N. 

12.  Stedman  V.  O'Nea,  82  OonB.  199,  W.  590,  66  A.  S.  B.  512;  State  v. 
72  AtL  923,  22  L.R.A.(N.S.)  1229.       Wianewski,  13  N.  D.  649,  102  N.  W. 

13.  Tate  v.  State,  76  Ohio  St.  537,  883,  3  Ann.  Cas.  907  and  note;  State 
81  N.  E.  073,  10  Ann-  Caa.  949  and  v.  Currie,  13  N.  D.  655,  102  N.  W. 
note.  875,  112  A.  S.  B.  687,  69  L.B.A.  406. 

Note:  3  Ann.  Caa.  909.  Note:  10  Ann.  Cas.  960. 

See  ahn  Aairoiawn  o»  CooxrsxL, 
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in  a  criminal  action  cannot  be  compelled  to  be  a  witness  against 
himself,  and  that  if  he  does  not  claim  the  right  to  be  sworn  and  does 
not  testify,  that  fact  must  not  be  used  by  them  to  his  prejudice.*' 
And,  although  there  is  some  authority  for  the  doctrine  that  it  is 
error  for  the  court  to  fail  to  give  such  an  instruction  of  its  own  mo- 
tion,>*  the  better  rule  is  that,  unless  expressly  required  by  statute, 
the  failure  of  tiie  court  to  instruct  that  no  adverse  inference  is  to  be 
drawn  from  the  fact  that  the  accused  did  not  testify  is  not  error,  where 
no  request  for  such  an  instruction  has  been  made  by  him.*'  On  the 
other  hand,  where  such  a  statute  is  in  forc«^  it  is  error  for  the  court 
to  refuse,  at  the  request  of  the  accused,  to  instruct  that  his  failure 
to  testify  shall  not  be  considered  by  the  jury  adversely  to  him.** 
Such  statutes  do  not  apply  where  the  accused  voluntarily  takes  the 
witness  stand,  and  it  is  not  error  for  the  court,  in  such  a  case,  to  refer 
to  his  failure  to  explain  certain  accusatory  facts  in  evidence.*'  But 
it  is  error  to  instruct  the  jury  that  the  failure  of  the  defendant  to  deny, 
by  his  own  testimony,  any  material  fact  proved  in  the  case  within 
his  personal  knowledge,  is  to  be  regarded  as  an  admission  by  him  of 
its  truth.**  In  England  and  some  American  jurisdictions,  however, 
it  has  been  decided,  under  statutes  providing  that  in  criminal  cases 
the  accused  is  competent,  but  not  compellable  to  testify,  that  it  is 
not  error  for  the  trial  court  to  refer  to  the  failure  of  the  accused  to 
testify  and  to  teU  the  jury  that  they  may  draw  an  adverse  inf«rence 
therefrom.*  And  in  a  civil  action  the  court  may  properly  direct  the 
attention  of  the  jury  to  the  fact  that  a  party  to  the  action  failed  to 
take  the  stand  and  testify  as  to  facts  which  would  relieve  him  from 
liability.*  In  this  connection  it  is  also  said  that  where  the  nonpro- 
duction  of  evidence  in  a  jury  case  occurs  under  such  circumstances 
that  the  judge,  if  trying  the  case  without  a  jury,  would  deem  himself 
justified  in  drawing  an  adverse  inference  from  the  failure  to  produce 
the  evidence,  the  practice  is  not  to  charge  the  jury  that  there  is  a 
presumption  against  the  party,  but  to  instnict  them  that  they  are  at 
liberty  to  draw  an  unfavorable  inference  against  the  party  if  they 
think  it  warranted  under  all  the  circumstances.'    But  where  by  stat- 

15.  State  V.  Ryno,  68  Kan.  348,  74   107  N.  W.  716,  8  Ann.  Cas.  277. 
Pac.  1114,  64  L.R.A.  303;  People  v.       Notes:  3  Ann.  Cas.  910;  10  Ann. 
Seaman,  107  Mich.  348,  65  N.  W.  203,   Cas.  951. 

61  A.  S.  R.  326;  State  v.  Puller,  34  19.  Note:  3  Ann.  Cas.  909. 

Mont.  12,  85  Pac.  369,  9  Ann.  Cas.  20.  Russell  v.  State,  77  Neb.  C19, 110 

648,  8  L.R.A.(N.S.)    762;   People  v.  N.  W.  380,  15  Ann.  Cas.  222. 

Hayee,  140  N.  Y.  484,  35  N.  E.  951,  1.  State  v.  Cleaves,  59  Me.  298,  8 

37  A.  S.  R.  572,  23  L.R.A.  830.  Am.  Rep.  422. 

16.  Note:  3  Ann.  Cas.  910.  Notes:  3  Ann.  Cas.  910;  10  Ann. 

17.  People  v.  Provost,  144  Mich.  17,  Cas.  951. 

107  N.  W.  716,  8  Ann.  Cas.  277.  2.  Union  Bank  v.  Stone,  50  M;e.  595, 

Note:  3  Ann.  Cas.  910.  79  Am.  Dee.  631. 

18.  People  ▼.  Provost,  144  Mich.  17,       S.  CUfton  v.  United  SUtea,  4  How. 
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ote  a  wife  is  made  incompetent  as  a  witness,  in  an  action  by  her 
husband  to  recover  damages  for  alienating  her  affections,  it  is  not 
improper  for  the  court  to  charge  the  jury  that  no  inference  is  to  be 
drawn  for  or  against  either  party  from  the  fact  that  the  wife  has  not 
testified.* 

27.  Amoant  of  Recovery. — Stating  to  the  jury  the  amount  of  dam- 
ages claimed  by  the  plaintiff  in  a  personal  injury  case  is  looked  on 
with  disfavor,  and  is  generally  consddered  to  be  bad  practice,'  as  it 
tends  to  impress  figures  and  amounts  upon  the  jurors'  minds,  and 
gives  a  basis,  unsupported  by  the  evidence,  on  which  to  calculate 
the  verdict.*  However,  the  weight  of  authority  supports  the  rule  that 
it  is  not  reversible  error  for  the  trial  court  to  instruct  the  jury,  either 
specifically  or  generally,  that  it  cannot  award  damages  in  excess  of 
the  amount  claimed  in  the  pleadings  in  an  action  for  personal  in- 
juries,' provided  no  suggestion  is  thereby  made  as  to  the  amount  of 
damages  that  the  evidence  warrants,*  and  the  jury  are  not  influenced 
by  the  reference  to  the  amount  of  the  plaintiff's  claim.'  But  if  the 
reference  to  the  ad  damnum  appears  to  have  been  made  in  such  a 
manner  as  to  have  influenced  the  jury,  such  reference  is  ground  for 
reversing  the  judgment.**  And  a  trial  court  should  not  iostruct  the 
jury  that  their  verdict  cannot  exceed  a  certain  sum,  although  two 
former  verdicts  on  the  same  evidence  have  been  set  aside  as  excessive 
and  a  verdict  on  a  third  trial  is  made  conclusive  by  statute,  as  such 
a  course,  while  in  the  nature  of  a  vindication  of  the  prerogatives  and 
powers  of  a  court  of  justice,  Would  amount  to  a  finding  by  the  court 
and  invade  the  constitutional  right  of  a  litigant  to  a  fincing  by  the 
jury.**    In  those  cases  where  a  court  violates  the  rule  that  no  influ- 

242.  11  U.  S.  (L.  ed.)  957;  Chaffee  20  A.  S.  R.  445;  McGovem  v.  Inter- 

V.  United  States,  18  Wall.  616,  21  U.  urban  R.  Co.,  136  la.  13,  111  N.  W. 
S.  (L.  ed.)  908.                                      ,412, 125  A.  S.  R.  215, 13  L.R.A.(N.S.) 

Note:  Ann.  Gas.  1914A  934.  476;  Heiligmann  v.  Rose,  81  Tex.  222, 

4.  Adams  v.  Main,  3  Ind.  App.  232,  16  S.  W.  931,  26  A.  S.  R.  804,  13 

29  N.  E.  792,  50  A,  S.  R.  266.  L.R.A.  272. 

6.  Chicago,  etc.,  R.  Co.  v.  Krayen-  Note:  17  Ann.  Cas.  573. 

buhl,  65  Neb.  889,  91  N.  W.  880,  69  8.  McGovem  v.  Interurban  R.  Co., 

L.R.A.  920;  Hollinger  v.  York  R.  Co.,  136  la.  13,  111  N.  W.  412,  125  A.  S. 

225  Pa.  St.  419,  74  Atl.  344,  17  Ann.  R.  215,  13  L.R.A.(N.S.)  476. 

Cas.  571;  Heiligmann  v.  Rose,  81  Tex.  Note:  17  Ann.  Cas.  573. 

222,  16  S.  W.  931,  26  A.  S.  R.  804,  9.  Note:  17  Ann.  Cas.  573. 

13  L.R.A.  272.  10.  Reese  v.  Hershey,  163  Pa.  St 

Note:  17  Ann.  Cas.  673.  253,  29  Atl.  907,  43  A.  S.  R.  795; 

6.  Hollinger  v.  York  R.  Co.,  225  Pa.  Hollinger  v.  York  R.  Co.,  225  Pa.  St. 
St.  419,  74  Atl.  344, 17  Ann.  Cas.  571.  419,  74  AU.  344,  17  Ann.  Cas.  671 

7.  Dutriet  of  Colnmbia  v.  Durgee,  and  note. 

29  App.  Cas.  (D.  C.)  327,  10  Ann.      Note:  17  Ann.  Cas.  573. 

Cas.  675 ;  Chicf^o,  etc,  B.  Co.  v.  Enei-      11.  Illinois  Cent.  R.  Co.  y.  Minor, 

rim,  152  HI.  458,  39  N.  E.  324,  43  69  Miss.  710,  11  Sa  101,  16  LJtJL 

A.  8.  R.  259;  McMarshall  v.  Chicago,   627. 

•tc,  R.  Co.,  80  la.  757,  45  N.  W.  1065. 
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encing  reference  should  be  made  to  the  amount  of  damages  claimed, 
it  haa  been  said  that  admonitions  by  the  court  that  such  was  not 
the  purpose  in  stating  the  amount  claimed,  will  not  be  sufficient 
to  eliminate  it  entirely  from  the  minds  of  the  jurors,  but  that  it  will 
remain  with  them  and,  consciously  or  unconsciously  will  influence 
them  in  arriving  at  a  conclusion."  It  is  also  held  to  be  unwise, 
although  not  reversible  error,  for  the  court  to  instruct  a  jury  in  a 
personal  injury  case,  that  they  are  to  look  at  the  question  of  damages 
from  a  broad,  liberal,  and  sensible  point  of  view.** 

28.  Effect  of  Evidence. — Where  there  is  no  conflict  as  to  the  facts 
indispensably  necessary  to  establish  a  certain  conclusion,  it  is  the 
right  of  the  parties  to  have  from  the  court  a  declaration  of  the  legal 
effect  of  the  evidence,  unless  some  sufficient  legal  reason  exists  for 
not  giving  it.**  Thus  it  has  been  held  to  be  the  duty  of  the  court 
to  instruct  the  jury  under  such  circumstances  as  to  the  legal  effect 
of  a  written  instrument,  sufficient  in  form  and  execution,*'  of  a  con- 
tract, whether  oral  or  written,**  of  judicial  records  and  proceedings,*^ 
and  of  a  mortality  table.**  So  it  is  not  error  for  a  court  to  instruct 
a  jury  that  a  deed  left  by  a  grantor  in  a  place  where  it  is  accessible 
to  the  grantee  does  not  constitute  a  delivery  in  the  absence  of  an 
intention  on  the  part  of  the  grantor  to  deliver  and  of  the  grantee  to 
accept.*'  Likewise  the  trial  judge,  in  a  criminal  case,  should  instruct 
the  jury  in  reference  to  the  presumptions  of  law  applicable  to  the 
case  before  them,  distinguishing  those  which  are  conclusive  from 
those  which  are  disputable.**  But  the  court  cannot  be  required  by 
a  party  to  charge  the  jury  as  to  the  legal  effect  of  the  entire  evidence, 
unless  after  the  concession  of  all  points  upon  which  there  is  a  conflict, 
and  of  all  adverse  inferences  from  the  evidence  he  is  entitled  to  the 
charge.*  Where  the  case  is  based  solely  on  circumstantial  evidence 
it  is  a  universal  rule  that  it  is  the  duty  of  a  trial  court  to  instruct 
the  jury  on  the  law  relating  thereto,*  as  where  a  charge  of  larceny 

12.  Hollinger  v.  York  R.  Co.,  225  16.  Manti  City  Sav.  Bank  v.  Peter- 
Pa.  St  419,  74  Atl.  344, 17  Ann.  Cas.  son,  33  Utah  209,  93  Pac.  566,  126 
571.  A.  S.  R.  817. 

15.  Steinbmnner  v.  Pittsburgh,  etc.,  17.  Collins  v.  Ball,  82  Tex.  259,  17 
R.  Co.,  14e  Pa.  St.  504,  23  Atl.  239,  S.  W.  614,  27  A.  S.  R.  877. 

28  A.  S.  R.  806.  18.  Illinois  Cent.  R.  Co.  ▼.  Houchins, 

14.  Rhodes  v.  Otis,  33  Ala.  578,  73  121  Ky.  526,  89  S.  W.  530,  123  A.  S. 

Am.  Dec.  439;  Tyler  v.  HaU,  106  Mo.  R.  205,  1  L.RA.(N.S.)  375. 

313,  17  S.  W.  319,  27  A.  S.  R.  337.  19.  Tyler  v.  HoU,  106  Mo.  313,  17 

16.  Anderson    v.    Timberlake,    114  S.  W.  319,  27  A.  S.  R.  337. 

Ala.  377,  22  So.  431,  62  A.  S.  R.  105;  20.  People  v.  De  Pore,  64  Mich.  693, 

Capital  Lumbering  Co.  v.  Learned,  36  31  N.  W.  585,  8  A.  S.  R.  863. 

Ore.  544,  59  Pac.  454,  78  A.  S.  R.  792;  1.  Rhodes  v.  Otis,  33  Ala.  578,  73 

Johnston  V.  Gray,  16  Serg.  &  R.  (Pa.)  Am.  Dec.  439;  Mitchell  v.  Bradstreet 

361,  16  Am.  Dec.  577;  Austin  v.  Rich-  Co.,  116  Mo.  226,  22  S.  W.  358,  724, 

ardson,  3  CalL  (Va.)  201,  2  Am.  Dec.  38  A.  S.  R.  592,  20  UR.A.  138. 

543.  2.  Season  v.  State,  43  Tez.  Crim. 
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is  supported  alone  by  evidence  of  recent  possession.'  Bat  where  a  case 
is  not  wholly  founded  on  circumstantial  evidence  it  is  not  necessary 
to  thus  charge.^  It  is  also  equally  well  settled  that  a  case  is  aot  to  be 
treated  as  oqe  of  circumstantial  evidence  requiring  a  charge  on  the 
same  where  some  of  the  material  issues,  incriminating  and  inculpatory, 
rest  solely  on  that  kind  of  evidence.  Such  a  charge,  therefore,  is  only 
required  where  the  gravamen  of  the  offense  rests  solely  on  circum- 
stantial evidence.' 

29.  Effect  of  Verdict. — ^While  the  court  cannot  be  called  on  as  a 
matter  of  right  to  instruct  the  jury  as  to  the  consequences  which  may 
flow  from  their  verdict,*  it  may,  in  its  discretion,  so  instruct  them.' 
But  where  the  jury  desires  instructions  on  the  question  of  costs  fol- 
lowing their  verdict,  the  court  should  refrain  from  giving  such  instruc- 
tions.^ And  where  a  case  is  submitted  to  a  jury  on  a  special  verdict, 
it  is  reversible  error  for  the  court  to  inform  them  as  to  the  legal  effect 
of  their  answers  to  the  different  questions.* 

30.  Qttotiiig  from  and  Correcting ;  Statements  of  Connsel.-^It  is 
highly  proper,  and  oftentimes  the  duty  of  a  trial  judge  in  his  charge, 
to  refer  to  and  comment  on  the  statements  made  by  counsel  in  their 
argument.  And  a  trial  judge  conunits  error  in  quoting  in  his  charge 
to  the  jury,  statements  made  by  counsel  in  their  argument  only  when 
he  misrepresents  or  misstates  such  statements,  and  one  who  objects 
to  such  comments  must  show  by  the  record  that  he  has  been  mis- 
quoted.** The  court  should,  when  so  requested,  also  correct  any 
misstatement  of  law  made  by  counsel  in  argument,  before  the  jury.** 
And  it  is  proper  for  a  coiul;  to  instruct  the  jury  to  disregard  a  state- 
ment of  counsel  as  to  certain  facts  creating  a  liability  not  in  issue.*' 

31.  Defining  Words  and  Phrases. — It  is  not  necessary  that  the 
meaning  of  ordinary  words  and  phrases  used  in  the  usual  and  con- 
ventional sense  shouJd  be  defined  or  explained  in  instructions.**    But 

442,  67  S.  W.  96,  69  L.R.A.  193.    See  8.  Dom  v.  Cooper,  139  la.  742,  117 

Cbiminal  Law,  vol.  8,  par.  179,  182,  N.  W.  1,  118  N.  W.  35,  16  Ann.  Cas. 

225-227,  as  to  drenmstantial  evidence  744. 

generally.  9.  Sheppard  v.  Rosenkrans,  109  Wis. 

3.  Boyd  y.  State,  24  Tex.  App.  670,  58,  85  N.  W.  199,  83  A.  S.  R.  886  j 

6  S.  W.  853,  5  A  S.  R.  908.  Gerrard  v.  La  Crosse  City  R.  Co.,  113 
Note:  69  L.R.A.  199.  Wis.  258,  89  N.  W.  125,  57  L.R.A.  465. 

4.  Cair  V.  State,  24  Tex.  App.  562,       Note:  24  L.R.A.(N.S.)  62. 

7  S.  W.  328,  5  A.  S.  B.  905;  Thomas  10.  Thompson  v.  Quincy,  83  Mich. 
V.  State,  43  Tex.  Crim.  20,  62  S.  W.  173,  47  N.  W.  114,  10  LJI.A.  734. 
919,  96  A.  S.  R.  834.  11.  Kisten  v.  Hildebrand,  9  B.  Mon. 

Note:  69  LJI.A.  208.  (Ky.)  72,  48  Am.  Dec.  416. 

6.  Beason  v.  State,  43  Tex.  Crim.  12.  Land  t.  St.  Paul,  etc.,  R.  Co., 

442,  67  S.  W.  96,  69  L.RA..  193.  31  Wash.  286,  71  Pac  1032,  96  A.  S. 

6.  Note:  99  Am.  Dec  120.  R.  906,  61  L.R.A.  506. 

7.  Armstrong  v.  Tait,  8  Ala.  635,  IS.  State  v.  McGoire,  84  Conn.  470, 
42  Am.  Dec.  656.  80  Atl.  761,  38   L.R.A.(N.S.)    1045; 

Note:  99  Am.  Dec.  120.  Hendetson  v.  People,  124  III.  607,  17 
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on  the  other  hand,  it  is  not  error  for  a  court  to  define  a  word  in  com- 
mon use  at  the  request  of  the  jury,  where  such  definition  is  a  correct 
one.^*  Thus  where  the  trial  court  in  a  negligence  action,  states  the 
law  of  negligence  as  applied  to  the  facts  of  the  particular  case  it  is 
not  necessary  for  it  to  define  the  terms  "negligence,"  "gross  negli- 
gence," or  "contributory  negligence."  *'  And  in  a  negligence  action 
a  definition  of  the  phrase  "proximate  cause"  would  ordinarily  tend 
to  confuse  rather  than  to  enlighten  the  jury,  and  it  is  not  error  to 
fail  to  define  the  phrase.^*  But  it  has  been  ruled  that  while  it  is 
the  duty  of  the  jury  to  determine  what  amounts  to  ordinary  care  or 
reasonable  care,  the  jury  cannot  pass  intelligently  upon  the  issue  of 
negligence  unless  they  are  informed  as  to  what  constitutes  negli- 
gence, and  hence,  when  requested,  the  court  should  instruct  them  as 
to  what  constitutes  "ordinary  care."  *'  Again  it  has  been  ruled  that, 
where  used  in  the  ordinary  sense,  it  is  not  necessary  for  the  court 
to  define  the  phrase  "diligent  inquiry,"  *'  or  the  word  "fraudulent,"  " 
or  the  phrase  "false  pretenses."  *"  It  should  instruct  the  jury,  how- 
ever, as  to  the  meaning  of  words  and  terms  to  which  a  special  and 
peculiar  meaning  has,  by  law,  been  applied.*  For  as  the  average 
legal  mind  does  not  always  carry  a  correct  idea  of  the  various  words 
and  phrases  which  have  a  technical  meaning  in  law,  it  is  not  to  be 
expected  that  the  unprofessional  men  of  the  jury  can,  without  expla- 
nation, grasp  their  meaning.  It  is,  therefore,  the  better  practice  for 
the  court  in  all  cases  to  define  and  explain  such  expressions  to  the 
jury  when  they  occur  in  his  instructions  or  otherwise.*     Thus  in 

N.  E.  68,  7  A.  S.  R.  391;  State  v.  79  Tex.  104,  14  S.  W.  918,  23  A.  S. 

Bresee,  137  la.  673,  114  N.  W.  45,  24  R.  316. 

L.R.A.(N.S.)  103;  State  v.  Buffington,  16.  Louisville  v.  Hart,  143  Ky.  171, 

71  Kan.  804,  81  Pac.  465,  4  L.R.A.  136  S.  W.  212,  35  L.R.A.(N.S.)  207; 

(N.S.)    154;    Com.    v.    Buckley,    200  Burk  v.  Creamery  Package  Mfg.  Co., 

Mass.  346,  86  N.  E.  910,  128  A.  S.  R.  126  la.  730,  102  N.  W.  793,  106  A. 

425,  22  L.R.A.(N.S.)  225;  Cottrill  v.  S.  R.  377. 

Krum,  100  Mo.  397,  13  S.  W.  753,  18  17.  Denver,  etc.,  R.  Co.  v.  Norgate, 

A.  S.  R.  549;  Fearey  v.  O'Neill,  149  141  Fed.  247,  72  C.  C.  A.  365,  5  Ann. 

Mo.  467,  50  S.  W.  918,  73  A.  S.  R.  Cas.   448,  6  L.R.A.(N.S.)   981. 

440;  State  v.  Keyes,  196  Mo.  136,  93  18.  Cottrill  v.  Krum,  100  Mo.  397, 

S.  W.  801,  7  Ann.  Cas.  23,  6  L.R.A.  13  S.  W.  753,  18  A.  S.  R.  549. 

(N.S.)   369;  Wragge  v.  South  Caro-  19.  Fearey  v.  O'Neill,  149  Mo.  467, 

Una,  etc.,  R.  Co.,  47  S.   C.  105,  25  50  S.  W.  918,  73  A.  S.  R.  440. 

S.  E.  76,  58  A.  S.  R.  870,  33  L.R.A.  20.  State  v.  Keyes,  196  Mo.  736,  93 

191,  overruled  on   another  point  bv  S.  W.  801,  7  Ann.  Caa.  23,  6  L.R.A. 

Bums  V.  Southern  R.  Co.,  65  S.  C.  (N.S.)369. 

229,  43  S.  E.  679.  1.  Cottrill  v.  Krum,  100  Mo.  397, 

14.  Cobb  V.  Covenant  Mnt.  Ben.  13  S.  W.  753, 18  A.  S.  R.  549;  Schultz 
Ass'n,  153  Mass.  176,  26  N.  E.  230,  v.  State,  89  Neb.  34,  130  N.  W.  972, 
26  A.  S.  R.  619,  10  L.R.A.  666;  Rude  Ann.  Caa.  1912C  495,  33  L.R.A.(N.S.) 
V.  Naas,  79  Wis.  321,  48  N.  W.  555,  403. 

24  A.  S.  R.  717.  2.  Hohnes  v.   Clisby,  121  Ga.  241, 

15.  Taylor,  etc.,  R.  Co.  v.  Taylor,  48  S.  E.  934, 104  A.  S.  R.  103. 
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charging  a  jury  that  it  is  their,  duty  to  acquit  the  defendant  in  a 
criminal  prosecution  if  at  the  time  of  doing  the  act  charged  he  was 
an  insane  person,  the  court  should  define  the  term  insanity  as  used 
in  the  charge,  as  it  is  not  every  form  of  insanity  which  will  excuse 
a  defendant.*  Likewise  under  a  statute  permitting  temporary  in- 
sanity produced  by  the  use  of  ardent  spirits  to  be  shown  for  the 
purpose  of  mitigating  the  penalty  attached  to  a  crime,  it  has  been 
held  that  the  court  in  instructing  the  jury  on  the  statute  should  define 
the  meaning  of  the  phrase  "temporary  insanity."  *  But  a  trial  court 
should  not  instruct  the  jury  as  to  the  legal  construction  to  be  placed 
on  words  used  by  a  witness  as  the  construction  of  the  language  of 
witnesses  is  exclusively  for  the  jury.'  It  is  also  proper,  and  imder 
some  circumstances  necessary,  for  the  court  to  carefully  define  and 
explain  to  the  jury  the  meaning  of  words  and  phrases  used  in  an 
indictment.  This  is  especially  true  if  the  pleader  in  framing  the 
indictment  has  employed  words  which  are  obscure  and  ambiguous, 
or  are  used  in  some  restricted,  special  or  technical  sense  which  the 
average  layman  cannot  be  expected  to  understand.  But  generally 
'  speaking,  where  the  matters  charged  against  the  accused  are  stated 
in  ordinary  language  and  in  such  manner  as  to  enable  a  person  of 
ordinary  understanding  to  know  with  what  offense  he  is  charged,  it 
is  not  necessary  for  the  court  to  enter  upon  a  definition  or  explana- 
tion to  the  jury.*  However,  failure  to  define  words  and  phrases  which 
should  be  defined  will  not  generally,  in  the  absence  of  a  timely  and 
appropriate  request,  be  ground  for  a  new  trial.' 

32.  General  Instructions  Where  Special  Verdict  Required. — Where 
a  special  verdict  is  required  it  is  neither  necessary  nor  proper,  hut- 
is  erroneous,  for  the  court  to  give  general  instructions  as  to  the  law 
of  the  case,^  for  as  that  law  must  be  pronounced  upon  the  facts  con- 
tained in  the  special  verdict,  general  instructions  cannot,  as  a  rule, 
be  of  any  aid.'    And  where  a  special  verdict  is  requested  no  instruc- 

3.  Stat«  v.  Keerl,  29  Mont.  508,  75  8.  Louisville,  etc.,  R.  Co.  v.  Buck, 
Pac.  362,  101  A.  S.  R.  579.  116  Ind.  566,  19  N.  E.  453,  9  A.  S.  R. 

4.  Evers  v.  State,  31  Tex.  Crim.  318,  883,  2  L.R.A.  520;  Louisville,  etc.,  R. 
20  S.  W.  744,  37  A.  S.  R.  811,  18  Co.  v.  Hart,  119  Ind.  273,  21  N.  E. 
L.R.A.  421.  753,  4  L.R.A.  549;  Louisville,  etc.,  R. 

5.  Sidwell  v.  Evans,  1  Pen.  &  W.  Co.  v.  Lynch,  147  Ind.  165,  44  N.  E. 
(Pa.)   383,  21  Am.  Dec.  387.  §97,  46  N.  E.  471,  34  L.R.A.  293; 

6.  State  V.  Bresee,  137  la.  673,  114  Udell  v.  Citizens'  St.  B.  Co.,  152  Ind. 
N.  W.  45,  24  L.R.A.(N.S.)  103.  507,  52  N.  E.  799,  71  A.  8.  R.  336; 

7.  Holmes  v.  Clisby,  121  Oa.  241,  Baker  v.  Brem,  103  N.  C.  72,  9  S.  E. 
48  S.  B.  934,  104  A.  8.  R.  103;  Hen-  629,  4  L.R.A.  370;  Bartlett  v.  Collins, 
derson  v.  People,  124  HI.  607, 17  N.  E.  109  Wis.  477,  85  N.  W.  703,  83  A. 
68,  7  A.  8.  R.  391;  St.  Louis,  etc.,  B.   S.  R.  928. 

Co.  V.  Moore,  101  Mias.  768,  58  So.  9.  Louisville,  etc.,  B.  Co.  v.  Lynch, 
471,  Ann.  Cas.  1914B  597,  30  L.R.A.  147  Ind.  165,  44  N.  B.  997,  46  N.  E. 
(N.S.)  978.  471,  34  L.R.A.  293. 
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tioDS  are  proper,  except  such  as  are  .necessary  to  inform  the  jury  as 
to  the  issues  made  by  the  pleadings,  the  rules  for  weighing  and  recon- 
ciling the  testimony,  who  has  the  burden  of  proof  as  to  the  facte  to 
be  found,  and  whatever  else  may  be  necessary  to  enable  the  jury  to 
understand  their  duties  concerning  such  special  verdict,  and  the 
facts  to  be  found  therein.^** 

m.  Form,  Time,  and  Manner  op  Givinq 

33.  In  General. — ^All  communications  between  judge  and  jury 
after  the  cause  has  been  submitted  to  them  by  the  charge  of  the  judge, 
and  while  they  have  it  under  consideration,  should  be  in  open  court;  ** 
and  it  is  improper  for  a  trial  judge  at  the  request  of  the  jury,  after 
retirement,  to  send  to  them  further  instructions  without  the  consent 
of  the  litigants,**  although  the  Ismguage  of  the  instruction  so  given 
may  be  unexceptionable.  If  the  jury,  after  retiring,  desires  to  be 
informed  as  to  any  part  of  the  law  arising  in  the  case,  they  should 
be  brought  into  court  and  the  instructions  there  given  to  them.** 
Likewise  it  is  reversible  error  for  a  trial  judge  to  enter  the  jury  room 
when  the  jury  are  considering  their  verdict,  and  give  them  further 
instructions  without  the  consent  of  the  parties.**  But  if  the  jury, 
after  having  retired,  request  additional  instructions,  the  court  may, 
with  the  consent  of  the  parties,  send  an  answer  by  the  officer  who  has 
charge  of  the  jury.**  It  is  not  strictly  necessary  in  civil  cases  that 
counsel  be  present  when  the  court  instructs  the  jury,**  although 
it  is  the  better  practice.*'  Hence,  while  it  is  customary  where  the 
court  is  about  to  take  any  steps  in  a  trial  after  the  case  has  been  sub- 

10.  Louisville,  etc.,  R.  Co.  v.  Hart,  Leighton  v.  Sargent,  31  N.  H.  119,  64 
119  Ind.  273,  21  N.  E.  753,  4  L.R.A.   Am.  Dec.  323. 

549;  Udell  v.  Citizens'  St.  R.  Co.,  152  13.  Crabtree  v.  Hagenbaugh,  23  111. 

Ind.  507,  52  N.  E.  799,  71  A.  S.  R.  349,  76  Am.  Dec.  694;  Sargent  v.  Rob- 

336.  erts,  1  Pick.  (Mass.)  337,  11  Am.  Dec. 

Note:  24  L.R.A. (N.S.)  62.  185;  Hopkins  v.  Bishop,  91  Mich.  328, 

11.  Martin  v.  Martin,  76  Neb.  335,  51  N.  W.  902,  30  A.  S.  R.  480;  Martin 
107  N.  W.  580,  124  A.  S.  R.  815,  14  v.  Martin,  76  Neb.  335, 107  N.  W.  580, 
Ann.  Cas.  511;  Chapman  v.  Chicago,  124  A.  S.  R.  815,  14  Ann.  Cas.  511 
etc.,  R.  Co.,  26  Wis.  295,  7  Am.  Rep.  and  note. 

81.  Note:  99  Am.  Dec.  128. 

12.  Martin  v.  Martin,  76  Neb.  335,       14.  Note:  14  Ann.  Cas.  514. 

107  N.  W.  580,  124  A.  S.  R.  815,  14  15.  Martin  v.  Martin,  76  Neb.  335, 
Ann.  Cas.  511  and  note;  State  v.  Pat-  107  N.  W.  580,  124  A.  S.  R.  815,  14 
tersOTi,  45  Vt.  308,  12  Am.  Rep.  200.   Ann.  Cas.  511. 

It  is  settled  practice  in  New  Hamp-  16.  Chapman  v.  Chicago,  etc.,  B.  Co., 
shire,  that  upon  receiving  a  written  26  Wis.  295,  7  Am.  Rep.  81;  Meier  v, 
request  from  the  jury  the  court  may  Morgan,  82  Wis.  289,  52  N.  W.  174^ 
send  them  written  instrnctions  in  the  33  A.  S.  R.  39. 
absence  of  counsel;  such  requests  must  Note:  99  Am.  Dec.  131. 
be  filed  with  the  verdict  by  the  court  17.  State  v.  Patterson,  45  Vt  308, 
Bo  that  they  may  be  seen  by  counsel.   12  Am.  Rep.  200;  Meier  v.  Morgan, 
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mitted  to  the  jiiry,  to  send  for  counsel  on  both  sides,  it  is  not  error 
for  the  court,  at  iixe  request  of  the  jury,  to  give  them  further  instruo- 
tioDs  in  open  court  in  the  absence  of  counsel,  and  such  instructions 
cannot  be  condemned  as  a  privy  communication  to  the  jury.^'  Where 
there  is  no  law  prescribing  any  particular  time  when  instructions  may 
be  given  in  a  criminal  case,  it  is  not  error  for  a  court,  after  a  case 
has  been  submitted  to  the  jury,  to  give  them  instructions,  althqugh 
such  instructions  are  not  requested  by  the  jury  or  the  parties.*'  And 
further,  where  a  trial  court  omits  to  charge  the  jury  in  a  criminal 
case  in  reference  to  one  count,  it  is  not  error  for  him  to  charge  them 
thereon  after  they  have  returned  their  verdict  on  the  other  counts, 
and  to  then  direct  them  to  consider  the  count  on  which  he  had  failed 
to  charge."  It  is  also  the  duty  of  the  court  to  caution  the  jury  against 
prejudice  and  sympathy  whenever  the  circumstances  demand  it,  and 
it  is  not  error  for  the  court  to  so  instruct  after  the  close  of  the  argu- 
ments, although  the  giving  of  an  instruction  at  that  time  is  in  disre- 
gard of  the  statute.*  And  although  there  may  be  no  inhibition  against 
a  judge  charging  a  jury  before  the  evidence  is  introduced,  the  pre- 
liminary charge  must  be  construed  with  reference  to  the  testimony 
thereafter  introduced  and  as  forming  a  part  of  the  general  charge. 
But  when  a  judge  charges  the  jury  before  the  evidence  is  introduced, 
he  takes  the  chances  that  it  will  be  applicable  to  the  state  of  facts 
developed  by  the  testimonjr,  and  that  although  it  may  state  sound 
propositions  of  law,  it  may  be  misleading  and  erroneous,  on  account 
of  being  inapplicable  to  the  facts  of  the  particular  case.*  And  a 
judge  in  charging  a  jury  should  not  by  his  manner,  tone  of  his 
voice,  or  otherwise,  indicate  to  them  that  he  favors  the  one  side  or 
die  other.  Therefore  intense  expressions  of  feeling  in  a  judicial 
charge,,  of  such  a  nature  as  may  seriously  interfere  with  a  calm  and 
impartial  consideration  of  the  facts  by  the  jury,  are  serious  error.* 

34.  Written  Instructions. — ^It  is  sometimes  provided  by  statute 
that  a  court  shall  not  charge  or  instruct  a  jury  in  any  case,  unless 
the  charge  shall  have  been  by  it  first  reduced  to  writing,*  while 

82  Wis.  289,  52  N.  W.  174,  33  A.  Wash.  142,  127  Pac.  840,  Ann.  Cas. 

S.  R.  39.  1914C  576. 

18.  Chapman  v.  Chicago,  etc,  R.  Co.,      2.  State  ▼.  McOee,  55  S.  C.  247,  33 
26  Wis.  295,  7  Am.  Rep.  81.  S.  E.  353,  74  A.  S.  R.  741. 

Notes:  99  Am.  Dec.  131;  13  L.R.A.       3.  Cnrtin  v.  Somerset,  140  Pa.  St. 
272.  70,  21  Atl.  244,  23  A.  S.  R.  220,  12 

19.  Charlton  v.  KcUy,  156  Fed.  433,  LJiA.  322. 

84  C.  C.  A  295,  13  Ann.  Cas.  518;  4.  Louisville,  etc.,  B.  Co.  v.  Hall, 

Gwatkin  v.  Com.,  9  Leigh  (Va.)  678,  91  Ala.  112,  8  So.  371,  24  A.  S.  R. 

33  Am.  Dee.  264.  863;  Providence  Washington  Lis.  Co. 

«0.  McDonald  v.   Com.,  173  Mass.  v.  Wolf,  168  Ind.  690,  80  N.  E.  26, 

322,  63  N.  E.  874,  73  A.  S.  B.  293.  120  A.  S.  R.  395;  Einyon  v.  Chicago, 

1.  Wheeler  t.  Hotel  Stevens  Co.,  71  etc.,  R.  Co.,  118  la.  349,  92  N.  W. 
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by  other  statutes  it  is  provided  that  the  court  may  be  required  to  put 
the  charge  in  writing  when  requested  to  do  so  by  either  party.*  And 
in  at  least  one  jurisdiction  the  statutory  provision  is  that  in  all  appeal- 
able cases  the  court  may  be  required  by  the  counsel  on  either  side  to 
charge  the  jury  in  this  manner.*  The  charge  should  state  the  issues 
clearly,  and  the  law  applicable  to  each  issue  logically  and  concisely, 
without  unnecessary  repetition  and  in  such  terms  that  a  layman  can 
understand,'  and  few  men,  however  great  their  ability,  possess  minds 
80  clear  and  comprehensive  that  they  can  orally  enunciate  the  legal 
principles  applicable  to  an  important  case  with  the  clearness  and 
exactness  that  a  charge  should  have.*  Hence  the  purpose  of  pro- 
visions requiring  written  instructions  is  that  they  may  be  prepared 
with  due  deliberation  and  with  the  exactness  necessary  to  as.sist  jury- 
men unlearned  in  the  law  to  apply  principles,  perhaps  for  the  firet 
time  brought  to  their  attention.*  While  the  failure  of  a  court  to 
reduce  its  instructions  to  writing,  when  requested  to  do  so,  is  reversible 
error,'"  the  requirement  of  the  statute  may  be  waived  by  the  parties 
by  express  stipulation.**  And  the  failure  of  a  party  to  make  a  request 
within  time  to  permit  the  court  to  reduce  the  instructions  to  writing 
will  authorize  oral  instructions.**  The  method  employed  in  writing 
instructions  is  quite  immaterial,  and  the  requirement  is  fully  com- 
plied with  although  a  part  of  the  instructions  are  typewritten  and  a 
part  written  by  hand.**  It  is  also  sometiipcs  provided  by  statute  that 
whenever,  in  the  trial  of  any  cause,  a  stenographic  report  of  the 
evidence  and  the  charge  or  instruction  of  the  court  is  taken, 
the  taking  of  such  charge  or  instruction  by  the  stenographic 
reporter  shall  be  considered  as  being  in  writing  within  the  meaning 
of  a  statute  providing  that  the  court,  when  requested,  must  give 
its  instructions  in  writing.     In  such  a  case  the  stenographer  must 

40,  96  A.  S.  R.  382;  Jansen  v.  Wil-  7.  See  infra,  par.  38. 

liams,  36  Neb.  869,  55  N.  W.  279,  20  8.  Eichman   v.   Buchheit,  128   Wis. 

L.R.A.  207;  Atchison,  etc.,  R.  Co.  v.  385,  107  N.  W.  325,  8  Ann.  Cas.  435. 

Calhoun,  18  Okla.  75,  89  Pac.  207,  11  9.  Jansen  v.  Williams,  36  Neb.  869, 

Ann.   Cas.   681,  reversed  on   another  55  N.  W.  279,  20  L.R.A.  207;  State 

point  in  213  U.  S.  1,  29  S.  Ct.  321,  v.  Woodrow,  58  W.  Va.  527,  52  S.  E. 

53  U.  S.  (L.  ed.)  671;  Melver  v.  WU-  545,  112  A.  S.  R.  1001,  6  Ann.  Cas. 

Hamson-Halsell-Frasier  Co.,  19  Okla.  180,  2  L.R.A.(N.S.)  862. 

454,  92  Pac.  170, 13  L.R.A.(N.S.)  696;  10.  Heaston  v.  Cincinnati,  etc.,  R. 

Texas,  etc.,  R.  Co.  v.  Murphy,  46  Tex.  Co.,  16  Ind.  275,  79  Am.  Dec  430. 

356,  26  Am.  Rep.  272.  Note:  99  Am.  Dec.  121. 

Note:  99  Am.  Dec.  120.  11.  Wheeler  v.  Hotel  Stevens  Co., 

6.  Campbell  v.  Miller,  38  Ga.  304,  71  Wash.  142, 127  Pac.  840,  Ann.  Cas. 

95  Am.  Dec.  389;  Taber  v.  Hutson,  1914C  576. 

5  Ind.  322,  61  Am.  Dee.  96;  State  v.  Note:  99  Am.  Dec.  122. 

Mayo,  42  Wash.  540,  85  Pac.  261,  7  12.  Note:  99  Am.  Dec.  126. 

Ann.  Cas.  881.  IS.  Einyon  v.  Chicago,  etc.,  R.  Co, 

6.  Tresca  v.  Maddox,  11  La.  Ann.  118  la.  349,  92  N.  W.  40,  96  A.  S.  B. 

206,  66  Am.  Deo.  198.  382. 
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be  an  official  one,  or  at  least  one  under  the  direction  and  control 
of  the  court,  and  the  judge  is  not  relieved  from  such  duty  although 
it  appears  that  each  party  had  a  stenographer  pzesent  who  took  the 
charge  in  shorthand.  Where  written  instructions  are  necessary,  no 
other  charge 'or  instruction  shall  be  given,  except  the  same  be  con- 
tained in  the  written  charge, **  which  must  be  given  in  the  precise 
words  in  which  it  is  written.^"*  It  is  therefore  error  for  the  court  to 
make  oral  coiTections  to  a  written  charge,**  or  to  give  oral  expla- 
nations or  additions.*'  But  there  is  no  violation  of  the  requirement 
by  the  court  repeating  orally  a  part  of  one  of  the  charges.**  A  pro- 
vision of  a  statute  that  an  instruction  given  by  the  court  of  its  own 
motion  must  be  in  writing,  applies  only  to  instructions  given  at  the 
close  of  the  argument  and  not  to  what  the  court  may  say  during  the 
progress  of  the  trial  in  calling  the  attention  of  the  jury  to  the  purpose 
for  which  certain  eAddence  is  admitted,  for  such  remarks,  strictly 
speaking,  are  not  instructions.*' 

35.  Noting  Disposition  of  Instructions. — A  judge  is  usually  required 
to  note  on  each  instruction  presented  to  him  by  counsel,  the  fact  that 
it  is  given  or  refused,  by  writing  thereon  either  "given"  or  "refused" 
as  the  case  may  be.  In  practice  this  requirement  is  seldom  strictly 
enforced  and  the  appellate  courts,  perceiving  no  prejudice  to  the 
party  complaining,  are  as  a  rule  satisfied  with  a  substantial  compliance 
with  the  rule.  Thus  it  has  been  decided  that  where  an  instruction, 
requested  by  a  party,  is  read  and  signed  by  the  judge  and  given  with 
the  other  instructions  to  the  juiy  for  their  consideration,  the  failure 
of  the  judge  to  write  on  the  instruction  the  word  "given"  is  not 
prejudicial  error,*"  especially  in  the  absence  of  any  proper  objections 
at  the  time.*  Similarly,  an  instruction  requested  by  the  defendant 
at  the  close  of  the  plaintiff's  case  that  the  plaintilf  is  not  entitled  to 
recover  on  the  proof  must  be  considered  as  refused  when  the  trial 
proceeds,  although  the  judge  fails  to  mark  such  instruction  as  re- 
fused.* And  where  several  instructions  as  to  the  different  forms  of 
verdict  are  written  on  one  sheet  of  paper  it  is  not  necessary  to  write 
the  word  "given"  opposite  each  sentence  or  form  of  verdict  as  the 

14.  State  V.  Mayo,  42  Wa«h.  540,  85  v.  Wolf,  168  Ind.  690,  80  N.  E.  26, 120 
Pac.  251,  7  Ann.  Cas.  88L  A.  S.  R.  395.    See  supra,  par.  1. 

15.  Texas,  etc.,  E.  Co.  v.  Murphy,  20.  Clasen  v.  Pruhs,  69  Neb.  278,  95 
46  Tex.  366,  26  Am.  Rep.  272.  N.  W.  640,  5  Ann.  Cas.  112. 

16.  Louisville,  etc.,  R.  Co.  v.  Hall,  1.  Bessemer  Sav.  Bank  v.  Anderson, 
91  Ala.  112,  8  So.  371,  24  A.  S.  E.  134  Ala.  343,  32  So.  716,  92  A.  S.  E. 
863.  38. 

17.  Campbell  v.  Miller,  38  Ga.  304,  Note:  99  Am.  Dec.  123. 

96  Am.  Dec.  389.  See  infra,  par.  67,  as  to  necessity 

18.  Pate  V.  Wright,  30  Ind.  476,  95  for  objection  and  exception  generally. 
jn.  Deo.  706.  2.  Yastine  v.  Wilding,  46  Mo.  89, 

19.  Providenee  Washington  Ins.  Co.   100  Am.  Dec  347. 
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law  will  be  complied  with  if  the  word  is  once  written  on  the  sheet* 
Likewise  where  counsel  present  special  charges  on  one  sheet  of  paper 
the  court  is  not  obliged  to  mark  each  charge  given  or  refused  but  it 
is  sufficient  if  the  court  makes  one  indorsement  on  the  sheet.*  Nor 
is  it  necessary  that  the  court  should  distinctly  state  to'  the  jury  that 
requests  to  charge  are  given  if  from  the  language  used  they  can 
clearly  understand  that  they  are  given.  It  has  therefore  been  held 
to  be  sufficient  if  the  judge  in  giving  requested  instructions  says  that 
"counsel  have  handed  me  some  requests,  as  stating  propositions  of  law 
by  which  you  should  be  guided."  ' 

36.  Numbering  and  Signing. — Another  formality  frequently  re- 
quired by  statute  is  that  the  judge  shall  number  and  sign  his  written 
instructions,  either  in  the  first  instance,*  or  at  the  request  of  either 
party.'  Where  he  is  only  required  to  number  and  sign  them  when 
requested,  he  is  under  no  duty  to  number  and  sign  those  given  of 
his  own  motion  in  the  absence  of  such  a  request,*  and  when  requested 
to  number  and  sign,  the  mere  failure  to  number  each  instruction 
separately  is  not  reversible  error.'  It  has  been  ruled,  however,  that, 
in  a  criminal  case,  a  charge  of  the  court  to  the  jury,  which  is  neither 
signed  by  the  judg^  nor  in  any  manner  certified  by  him,  cannot  be 
considered  by  tho  appellate  court  for  any  purpose,  under  a  statute 
providing  that  such  charge  shall  be  certified  by  the  judge  and  filed 
among  the  papers  in  the  cause,  and  shall  constitute  a  part  of  the  record 
in  the  case.*' 

IV.  Requisites  and  Sufpicibncy 

37.  In  General. — The  office  and  purpose  of  an  instruction  is  to 
enlighten  the  jury,  and  to  aid  them  in  arriving  at  a  correct  verdict,** 
and  it  should  be  made  up  of  plain  propositions  of  law  applicable  to  the 
tendency  or  varying  tendencies  of  the  evidence,  and  shall  go  no 

3.  People  V.  Donaldson,  255  lU.  19,  U.  S.  1,  29  S.  Ct.  321,  53  U.  S.  (L.  ed.) 
99  N.  E.  62,  Ann.  Gas.  1913D  90.  671;    Mclver    v.    Williamson-Halsell- 

4.  Armiston,  etc.,  Co.  v.  Rosen,  159  Fraaier  Co.,  19  Okla.  454,  92  Pac.  170, 
Ala.  195,  48  So.  798,  133  A.  S.  R.  32.  13  L.R.A.(N.S.)  696. 

5.  Noble  V.  Bessemer  Steamship  Co.,  8.  Mclver  v.  Williamsop-Halsell- 
127  Mich.  103,  86  N.  W.  520,  89  A.  S.  Frasier  Co.,  19  Okla.  454,  92  Pac.  170, 
R.  461,  54  LJI.A.  456.  13  LJB.A.(N.S.)  696. 

6.  Texas,  etc.,  R.  Co.  v.  Murphy,  46  9.  Atchison,  etc.,  B.  Co.  v.  Calhoun, 
Tex.  336,  26  Am.  Rep.  272;  MoLain  v.  18  Okla.  75,  89  Pac.  207, 11  Ann.  Cas. 
State,  30  Tex.  App.  482, 17  S.  W.  1092,  '681,  reversed  on  another  point  in  213 
28  A.  S.  R.  934.  U.  S.  1,  29  S.  Ct.  321, 53  U.  S.  (L.  ed.) 

Note:  99  Am.  Dec.  123.  671. 

7.  Atchison,  etc.,  R.  Co.  v.  Calhoiui,  10.  McLain  v.  State,  30  Tex.  App. 
18  Okla.  75,  89  Pac.  207, 11  Ann.  Cas.  482,  17  S.  W.  1092,  28  A.  S.  R.  934^ 
681,  reversed  on  another  point  in  213  11.  See  raimt,  par.  L 
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further.^*   The  duty  of  the  court  to  instruct  the  jury  being  recognized, 

it  follows  as  a  corrollary  that  a  correct  declaration  of  the  legal  prin- 
ciples involved  should  be  given  to  the  jury,  otherwise  the  require- 
ment to  instruct  would  be  a  needless  formality.*'  But  where  the 
instructions  given  fairly  and  reasonably  present  for  the  consideration 
of  the  jury  the  issues  joined  by  the  pleading  and  presented  by  me 
evidence  and  the  law  applicable  thereto,  they  are  sufficient;  **  and 
the  court  is  not  bound  to  instruct  them  on  the  history,  object,  or 
purpose  of  the  law,  but  it  performs  its  full  duty  by  saying'  what 
the  law  is,  without  an  exposition  of  its  reasons.*'  While  it  is  not 
always  error  for  a  trial  court  to  fail  to  charge  on  every  possible  aspect 
of  the  facts,  especially  when  uninvited  by  the  party  complaining,** 
still,  in  criminal  cases,  if  the  judge  undertakes  to  instruct  the  jury, 
he  should  present  the  particular  case  in  all  the  phases  and  aspects  in 
which  they  ought  to  consider  it.*'  Likewise,  whatever  may  be  the 
views  of  the  court  as  to  the  truth  or  falsity  of  evidence  adduced,  it  ia 
incumbent  on  it  to  charge  the  jury,  under  appropriate  instructions, 
with  the  law  applicable  to  every  phase  of  the  testimony.**  But  in  civil 
cases  the  court  ia  not  bound  to  present  a  case  in  every  aspect  of  which 
it  is  susceptible  on  the  evidence.**  Where  the  questions  are  clear  and 
unambiguous  a  general  charge  as  to  the  burden  of  proof,  weight  of 
evidence  and  the  conduct  of  the  jury,  more  or  less  applicable  to  their 
consideration  of  every  question  is  not  prejudicial,  although  the  better 
practice  is  for  the  court  to  take  up  each  question  in  a  case  and  explain 
to  the  jury  its  meaning  and  their  method  of  consideration  of  it.*' 
In  some  jurisdictions,  the  court  may,  if  it  sees  fit,  limit  itself  to  giving 
instructions  submitted  by  counsel  which  correctly  state  the  law,  but 
where  the  judge  sees  proper  to  do  so,  it  is  competent  for  him  to 
prepare  his  own  charge  to  the  jury.  The  preparation  of  instructions 
by  the  court  may,  and  oftentimes  does,  have  the  advantage  of  furnish- 
ing the  jury  with  a  terse,  consecutive,  and  logical  statement  of  the 

12.  Louisville,  etc.,  R.  Co.  v.  Hall,  76,  62  Am.  Dee.  316.    See  supra,  par. 

87  Ala.  708,  6  So.  277,  13  A.  S.  R.  25,  as  to  stating  legal  reasons, 

84,  4  L.R.A.  710.  16.  See  infra,  par.  53, 

15.  Paxton  V.  Woodward,  31  Mont.  17.  Woodbury  v.  State,  69  Ala.  242, 
195,  78  Pac.  215,  107  A.  S.  R.  416,  3  44  Am.  Rep.  515;  Territory  v.  Ka- 
Ann.  Cas.  546.  wano,  20  Hawaii  469,  Ann.  Cas.  1913B 

14.  Thompson  v.  Thompson,  9  Ind.  258;  Reed  v.  State,  3  Okla.  Crim.  16, 
323,  68  Am.  Dec.  638;  Evansville,  etc.,  103  Pac.  1070,  24  L.R.A.(N.S.)  268. 
R.  Co.  V.  Guyton,  115  Ind.  450,  17  N.  18.  Jones  v.  State,  33  Tex.  Crim. 
E,  101,  7  A.  S.  R.  458;  Davis  v.  State,  492,  26  S.  W.  1082,  47  A.  S.  R.  46. 
152  Ind.  34,  51  N.  E.  928,  71  A.  S.  R,  19.  SidwcU  v.  Evans,  1  Pen.  &  W. 
322;  State  v.  Buffington,  71  Kan.  804,  (Pa.)  383,  21  Am.  Dec.  387. 
81  Pae.  465,  4  L.R.A.(N.S.)  154;  Mc-  20.  Lyle  v.  McCormiok  Harvesting 
Master  v.  City  Nat'l  Bank,  23  Okla.  Mach.  Co.,  108  Wis.  81,  84  N.  W.  18, 
650, 101  Pac.  1103, 138  A.  S.  R.  831.       51  L.R.A.  906. 

16.  Lincoln  v.  Wright,  23  Pa,  St.       See  also  supra,  par.  4,  as  to  bnrdcn 
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law  applicable  to  the  case,  in  place  of  the  loose,  disjointed,  and  obecure 
presentation  of  the  law  which  often  results  from  giving  instructions 
in  the  form  in  which  they  are  prepared  by  respective  counsel.* 

38.  Certainty,  Definiteness,  and  Completeness. — An  instruction  to 
be  of  any  value  must  be  understood  and  appreciated  by  the  jury 
and  must  be  so  worded  as  to  be  easily  and  readily  applied  by  them 
to  the  facta  of  the  particular  case  under  consideration.  Therefore, 
speaking  in  general  terms,  an  instruction  should  be  intelligible,*  and 
so  clear  and  concise  as  not  to  need  explanation,  and  to  be  readily 
within  the  comprehension  of  men  such  as  jurors  who  are  not  ordi- 
narily educated  in  the  law.*  Therefore  an  instruction  so  worded 
that  it  might  convey  to  the  mind  of  an  unprofessional  man,  of  ordi- 
nary capacity,  an  incorrect  view  of  the  law  applicable  to  the  cause 
is  erroneous.*  To  this  end,  it  is  always  beet  for  a  trial  court  to  use 
words  in  its  instructions  amply  expressing  the  thought  intended  to 
be  conveyed,  and  as  to  which  no  question  of  error  can  arise.'  Thus 
an  instruction  in  a  personal  injury  case  which  uses  the  word  "injury" 
in  several  senses  so  as  naturally  to  confuse  or  mislead  the  jury  is 
erroneous,  for  jm^Tnen  are  not  skilled  in  differentiating  the  use  of 
the  same  vital  word  in  different  senses  in  the  same  instruction ;  though 
such  word  may  be  properly  used  and  properly  understood  in  different 
senses  by  minds  trained  in  etymology.*     In  general,  instructions 


of  proof;  par.  14  et  seq.,  as  to  weight 
of  evidence. 

1.  Birmingham  Fire  Ins.  Co.  v.  Pnl- 
vcr,  126  lU.  329,  18  N.  E.  804,  9  A. 
S.  R.  598. 

2.  McWhorter  v.  Bluthenthal,  136 
Ala.  568,  33  So.  552,  96  A.  S.  R.  43; 
Birmingham  R.  etc.,  Co.  v.  Landrum, 
153  Ala.  192,  45  So.  198,  127  A.  S.  R. 
25;  Fells  Point  Sav.  Inst.  v.  Weedon, 
18  Md.  320,  81  Am.  Dec.  603. 

3.  Louisville,  etc.,  R.  Co.  v.  Hall, 
87  Ala.  708,  6  So.  277,  13  A.  S.  R. 
84,  4  L.R.A.  710;  Territory  v.  Ka- 
wano,  20  Hawaii  469,  Ann.  Cas.  1913B 
258;  Illinois  Steel  Co.  v.  McFadden, 
196  111.  344,  63  N.  E.  671,  89  A.  S.  R. 
319;  Thompson  v.  Thompson,  9  Ind. 
323,  68  Am.  Dec  638;  Irvin  V.  Mis- 
souri Pac.  R.  Co.,  81  Kan.  649,  106 
Pac.  1063,  26  L.R.A.(N.S.)  739;  Lud- 
low V.  Com.,  147  Ky.  706,  145  S.  W. 
406,  Ann.  Cas.  1913D  301,  39  L.R.A. 
(N.S.)  411;  Whiteford  v.  Bnrckmyer, 
1  GiU  (Md,)  127,  39  Am.  Dec.  640; 
Fella  Point  Sav.  Inst.  v.  Weedon,  18 
Md.  320,  81  Am.  Dec.  603;  Soebel 
T.  Boston  Elevated  B.  Co.,  197  Mass 
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46,  83  N.  E.  3,  14  Ann.  Cas.  421; 
Gibler  v.  Terminal  R.  Co.,'  203  Mo. 
208,  101  S.  W.  37, 11  Ann.  Cas.  1194; 
NefE  V.  Cameron,  213  Mo.  350,  111  S. 
W.  1139,  127  A.  S.  R.  606,  18  L.R.A. 
(N.S.)  320;  Jansen  v.  WilUams,  36 
Neb.  869,  55  N.  W.  279,  20  L.R.A. 
207;  Litchfield  v.  State,  8  OUa.  Crim. 
164,  126  Pac.  707,  45  L.R.A.(N.S.) 
153;  Bowen  v.  Clarke,  22  Ore.  566,  30 
Pae.  430,  29  A.  S.  R.  625;  Lackawanna, 
etc.,  R.  Co.  v.  Chenewith,  52  Pa.  St. 
382,  91  Am.  Dec.  168;  Eichman  v. 
Buchheit,  128  Wis.  385, 107  N.  W.  325, 
8  Ann.  Cas.  435. 

4.  Sumner  v.  State,  5  Blackf.  (Ind.) 
579,  36  Am.  Dec.  561;  NefE  v.  Cameron, 
213  Mo.  350,  111  S.  W.  1139>  127  A. 
S.  R.  606, 18  L.R.A.(N.S.)  320;  Lack- 
awanna, etc.,  R.  Co.  V.  Chenewith,  62 
Pa.  St.  382,  91  Am.  Dec.  168;  Lan- 
caster V.  State,  3  Cold.  (Tenn.)  399, 
91  Am.  Dec.  288. 

5.  Hall  V.  Manson,  99  la.  698,  68 
N.  W.  922,  34  L.R.A.  207. 

6.  Neflf  V.  Cameron,  213  Mo.  350,  111 
S.  W.  1139,  127  A-  S.  E.  606,  18 
L.R.A.(N.S.)  320. 


Digitized  by 


Google 


14  R.  C.  L.  INSTRUCTIONS  §  36 

* 
should  be  definite,'  and  certain,'  and  leave  nothing  to  inference.' 
They  should  be  free  from  obscurity,  involvement,*"  ambiguity,** 
metaphysical  intricacy,**  and  doubt.*'  A  charge  obnoxious  to  any  of 
these  objections  should  always  be  refused,  even  though,  on  dissection, 
it  may  assert  a  correct  legal  proposition.**  And  it  may  be  safely  stated 
that  few  instances  will  be  found  in  which  a  transaction,  however 
ramified  in  its  details,  may  not  be  reduced  into  something  like  elemen- 
tary and  distinct  parts  or  points,  each  readUy  to  be  comprehended  by 
minds  of  ordinary  intelligence.*'  While  the  rule  is  that  an  instruc- 
tion should  be  complete,**  yet  one  which  is  incomplete  in  itself,  may 
be  perfected  by  subsequent  instructions  supplying  the  elements  lack- 
ing.*' And  further  it  ia  not  necessary  to  the  completeness  of  instruc- 
tions that  the  law  applicable  to  all  the  questions  be  stated  .in  a  single 
instruction.     It  is  sufficient  if  all  the  instructions  read  and  con- 

7.  Territory  v.  Kawano,  20  Hawaii  Ala.  90,  22  So.  612,  67  A.  S.  R.  17; 
469,  Ann.  Cas.  1913B  258;  Rushville  Baltimore,  etc.,  R.  Co.  v.  Boyd,  67 
V.  Adams,  107  Ind.  475,  8  N.  E.  292,  Md.  32,  10  Atl.  315,  1  A.  S.  R.  362; 
57  Am.  Rep.  124;  New  York,  etc.,  R.  Southern  R.  Co.  v.  Kendrick,  40  Miss. 
Co.  V.  Rhodes,  171  Ind.  521,  86  N.  E.  374,  90  Am.  Dec.  332;  Jamigan  v. 
840,  24  L.R.A.(N.S.)  1225;  Baltimore,  Fleming,  43  Miss.  710,  5  Am.  Rep. 
etc.,  R.  Co.  V.  Boyd,  67  Md.  32,  10  514 ;  Lackawanna,  etc.,  R.  Co.  v.  Chene- 
Atl.  315,  1  A.  S.  R.  362;  Southern  R.  with,  52  Pa.  St.  382,  91  Am.  Dec.  168. 
Co.  v.  Kendrick,  40  Miss.  374,  90  Am.      Note:  99  Am.  Dec.  127. 

Dec.  332;  Clay  v.  St.  Albans,  43  W.  12.  Louisville,  etc.,  R.  Co.  v.  Hail, 

Va.  539,  27  S.  E.  368,  64  A.  S.  R.  87  Ala.  708,  6  So.  277,  13  A.  S.  R.  84, 

883.  4  L.R.A.  710. 

Note:  99  Am.  Dec.  127.  13.  People  v.  Ebanks,  117  Cal.  652, 

8.  Little  Rock  R.,  etc.,  Co.  v.  Goer-  49  Pac.  1049,  40  L.R.A.  269. 

ner,  80  Ark.  158,  95  S.  W.  1007,  10       14.  Louisville,  etc.,  R.  Co.  v.  Hall, 
Ann.    Cas.   273,  7   L.R.A.(N.S.)    97;   87  Ala.  708,  6  So.  277,  13  A.  S.  R. 
NeflE  v.  Cameron,  213  JIo.  350,  111  S.   84,  4  L.R.A.  710. 
W.  1139,  127  A.  S.  U.  COG,  18  L.R.A.       15.  Whiteford  v.  Burckmyer,  1  GiU 
(N.S.)  320.  (Md.)  127,  39  Am.  Dec.  640. 

9.  Snyder  v.  Laframboise,  Breese  16.  Kimberley's  Appeal,  68  Conn. 
(111.)  343, 12  Am.  Dec.  187;  Knapp  v  428,  36  Atl.  847,  57  A.  S.  R.  101,  37 
State,  168  Ind.  153,  79  N.  E.  1076,  11  L.R.A.  2()1;  Bclskis  v.  Bering  Coal 
Ann.  Cas.  604.  Co.,  246  lU.  62,  92  N.  E.  575,  20  Ann. 

10.  Louisville,  etc.,  R.  Co.  v.  Hall,  Cas.  388;  State  v.  Hoot,  120  la.  238, 

87  Ala.  708,  6  So.  277, 13  A.  S.  R.  84,  94  N.  W.  564,  98  A.  S.  R.  352;  Coe 
4  L.R.A.  710;  Whiteford  v.  Burek-  v.  Northern  Pac.  R.  Co.,  101  Minn, 
myer,  1  GiU  (Md.)  127,  39  Am.  Dec.  12,  111  N.  W.  651,  11  Ann.  Cas.  429, 
640;  Stewart  v.  Cincinnati,  etc.,  R.  11  L.R.A. (N.S.)  228;  Hunt  v.  Crane, 
Co.,  89  ilich.  315,  50  N.  W.  852,  17  33  Miss.  669,  64  Am.  Dee.  381;  State 
L.R.A.  539;  Lombard  v.  Mayberry,  24  v.  Norman,  101  Mo.  520,  14  S.  W. 
Neb.  674,  40  N.  W.  271,  8  A.  S.  R.  661,  20  A.  S.  R.  623, 10  L.R.A.  35. 
234;  State  v.  M^orden,  49  Ore.  269,       17.  Connolly  v.  Bollinger,  67  W.  Va. 

88  Pac.  306,  14  Ann.  Cas.  130.  30,  67  S.  E.  71,  20  Ann.  Cas.  1350. 

11.  Louisville,  tie.,  R.  Co.  v.  Hall,  See  infra,  par.  72,  as  to  erroneous  in- 
87  Ala.  708,  6  So.  277,  13  A.  S.  E.  etruotioM  cured  by  other  instructions. 
84,  4  L.R.A.  710;  Adams  v.  State,  115 
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sidered  together  as  a  series  contain  a  correct  statement  of  the  law,  for 
in  such  a  case  they  supplement  each  other.** 

39.  Using  Language  of  Act  in  Cliarging  on  Statute. — Where  the 
law  governing  a  case  is  expressed  in  a  statute  the  court  in  charging 
the  jury  shovdd  use  the  words  there  employed.*'  Thiis  where  a  stat- 
ute provided  that  exemplary  damages  may  be  given  "to  deter  the 
wrongdoer  from  repeating  the  trespass,"  it  was  held  to  be  improper 
to  charge  that  such  damages  might  be  given  "as  a  punishment"  of 
the  defendant.-"  But  where  a  court  defines  a  word  in  its  own  lan- 
guage which  is  defined  by  statute,  it  is  not  error  if  the  definition  given 
is  correct,*  and  the  court  qualifies  the  wording  of  the  statute  in  such 
a  manner  as  to  make  it  conform  to  the  judicial  construction  of  its 
meaning.* 

40.  Using  Technical  Terms. — ^A  court  should  avoid  in  its  instruc- 
tions the  use  of  technical  terms,  using  only  such  language  as  is 
capable  of  being  understood  by  persons  of  ordinary  intelligence.' 
But,  notwithstanding  the  fact  that  the  law  may  require  a  charge  to 
be  in  the  English  language,  it  is*  not  erroneous  for  the  court  to  make 
use  of  such  words  of  Latin  origin  as  have  become  by  common  usage 
incorporated  into  the  English  language  and  are  readily  understand- 
able by  men  of  average  intelligence.  Thus  it  is  not  erroneous  to 
make  use  of  the  Latin  words  "per  se"  in  a  charge,  especially  when 
they  are  used  in  such  a  way  that  to  discard  them  would  not  change 
the  meaning  of  the  charge.* 

41.  Hypothetical  Instructions. — The  court  may  instruct  the  jury 
as  to  the  law  of  the  case  and  leave  them  to  apply  the  law  to  the  facts.' 
Or  the  court  may  instruct  the  jury  as  to  the  law  on  a  hypothetical 
statement  of  facta  and  submit  to  the  jury  whether  such  facts  are 

18.  Chicago,  etc.,  R.  Co.  v.  Mines,  21  A.  S.  R.  169;  St.  Louis  ▼.  Slup- 
132  111.  161,  23  N.  E.  1021,  22  A.  S.  sky,  254  Mo.  309,  162  S.  W.  155,  49 
R.   515;    Pittsburgh,   etc.,   R.   Co.    v.   L.R.A.(N.S.)  919. 

Higgs,  165  Ind.  694,  76  N.  E.  299,  4  20.  Chattanooga,  etc.,  R.  Co.  v,  Lid- 

L.R.A.(N.S.)  1081;  Taylor  v.  Wootan,  deU,  85  Ga.  482,  11  S.  W.  853,  21  A. 

1  Ind.  App.  188,  27  N.  E.  502,  50  A.  S.  R.  169. 

S.  R.  200;  Brown  v.  Globe  Printing  1.  State  v.  Puller,  34  Mont.  12,  85 

Co.,  213  Mo.  611,  112  S.  W.  462,  127  Pae.  369,  9  Ann.  Cas.  648,  8  L.R.A. 

A.  S.  R.  627;  Cromeenes  v.  San  Pedro,  (N.S.)  762. 

etc.,  R.  Co.,  37  Utah  475,  109  Pac.  10,  2.  Lynch  v.  State,  24  Tex.  App.  350, 

Ann.    Cas.    1912C    307;    Peterson    v.  6  S.  W.  190,  5  A.  S.  R.  888. 

Seattle,  40  Wash.  33,  82  Pac.  141,  6  3.  Kerr  v.  Lunsf  ord,  31  W.  Va.  659, 

Ann.  Cas.  735.    See  infra,  par.  76,  as  8  S.  E.  493,  2  LJl.A.  668. 

to  necessity  of  construing  instructions  Note:  11  Ann.  Cas.  622. 

as  whole.  4.  Schwartz  v.  State,  47  Tex.  Crim. 

19.  Gamer  v.  State,  28  Fla.  113,  9  213,  83  S.  W.  195,  11  Ann.  Cas.  620 
So.  835,  29  A.  S.  R.  232;  Lovett  ▼.  and  note. 

State,  30  Fla.  142,  11  So.  550,  17       6.  Bell  v.  Rowland,  3  Hard.  (Ky.) 
L.R.A.  705;  Chattanooga,  etc.,  R.  Co.  301,  3  Am.  Dec.  729. 
▼.  liddeU,  85  Ga.  482,  11  S.  W.  853, 
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proved,*  if  the  statement  fairly  presents  the  case  shown  in  evidence,' 
and  embodies  in  plain  and  succinct  language  the  true  pMciples  of 
law  applicable  to  the  facts  as  developed  on  the  trial.*  Such  an  instruc- 
tion is  not  objectionable  as  a  charge  on  the  facts.'  And  if  there  is 
any  evidence,  though  ali^t,  tending  to  support  them,  a  party  is 
entitled  to  have  the  law  expounded  on  a  hypothetical  statement  of 
this  character.**  Such  instructions  should  include  all  the  facts  in 
controversy  material  to  the  right  of  the  plaintiff  or  the  defense  of 
the  defendant.**  And  a  prayer  for  an  instruction  based  on  a  hypo- 
thetical statement  of  part  of  the  facts  proved,  and  assuming  the 
existence  of  other  material  «md  indispensable  facta,  also  proved,  but 
not  stated,  should  not  be  granted.**  Nor  is  it  proper  for  the  court 
to  tell  the  jury  that  if  the  case  is  proved  as  alleged  in  the  declaration 
they  should  find  for  the  plaintiff,  but  a  judgment  should  not  be 
reversed  on  that  ground  if  each  count  of  the  declaration  contains  the 
necessary  allegations  for  a  recovery.**  While  the  practice  of  giving 
hypothetical  instructions  is  considered  improper  in  some  jurisdic- 
tions,** still,  even  in  those  jurisdictions,  the  giving  of  such  an  instruc- 
tion ia  not  reversible  error.*' 

42.  Argumentative  Instructions. — It  is  the  duty  of  a  trial  judge  to 
conduct  the  hearing  of  a  cause  with  absolute  impartiality  and  legal 
fairness  and  this  obligation  exists  at  all  times,  as  well  in  the  giving  of 
instructions  as  in  the  course  of  presenting  evidence  to  the  jury.  And 
the  courts  have  uniformly  held  that  argument,  which  lies  properly 
within  the  domain  of  counsel  in  the  case,  should  find  no  place  in  the 

6.  People  V.  Levison,  16  Cal.  98,  76  10.  Farish  v.  Reigle,  U  Grat.  (Va.) 
Am.  Dec.  505;  Baddeley  v.  Shea,  114   697,  62  Am.  Dec.  666. 

Cal.  1,  46  Pac.  990,  55  A,  S.  E.  56,       11.  GaUagher  v.  WilUamson,  23  Cal. 

33  L.R.A.  747;  Central  Georgia  Power  331,  83  Am.  Dec.  U4;  Adams  v.  Cap- 
Co.  V.  Comwell,  139  Ga.  1,  76  S.  E.  ron,  21  Md.  186,  83  Am.  Dec.  566; 
387,  Ann.  Cas.  1914A  880;  State  v.  Phelan  v.  Granite,  etc.,  Co.,  227  Mo. 
Berdetta,  73  Ind.  185,  38  Am.  Rep.  60G,  127  S.  W.  318,  137  A.  S.  R.  582; 
117;.Boofter  v.  Rogers,  9  Gill  (Md.)  Cleveland,  etc.,  R.  Co.  v.  Crawford, 
44,  52  Am.  Dec.  680;  State  v.  Stames,  24  Ohio  St.  631,  15  Am.  Rep.  633. 
151  N.  C.  724,  66  S.  E.  347,  19  Ann.  12.  Bosley  v.  Chesapeake  Ins.  Co., 
Cas.  448;  Hemdon  v.  Salt  Lake  City,  3  Gill  &  J.   (Md.)  450,  22  Am.  Dec. 

34  Utah  65,  95  Pac.  646,  131  A.  S.  R.  337. 

827.  13.  Belskis  v.  Dering  Coal  Co.,  246 

7.  Virginia  Life  Ins.  Co.  v.  Hair-  111.  62,  92  N.  E.  575,  20  Ann.  Cas. 
ston,  108  Va.  832,  62  S.  E.  1057,  128  388. 

A.  S.  R.  989.  14.  Farrell  v.  Richmond,  etc.,  R.  Co., 

8.  Floyd  V.  Ricks,  14  Ark.  286,  58  102  N.  C.  390,  9  S.  E.  302,  11  A.  S. 
Am.  Dec.  374;  Houghtaling  ▼.  Ball,  E.  760,  3  L.R.A.  647. 

19  Mo.  84,  59  Am.  Dec.  331.  15.  East   St.   Louis    Connecting   R. 

9.  State  V.  Duncan,  86  S.  C.  370,  68  Co.  v.  Eggmann,  170  HI.  538,  48  N. 
8.  E.  684,  Ann.  Cas.  1912A  1016;  E.  981,  62  A.  S.  R.  400;  Vii^inia  Life 
Noble  V.  State,  54  Tex.  Crim.  436,  113  Ins.  Co.  -v.  Hairston,  108  Va.  832,  62 
8.  W.  281,  22  L.RA.(N.S.)  841.  S.  E.  1057,  128  A.  S.  R.  989. 
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court's  charge  to  the  jury ; "  and  that  a  trial  court  should  not  give 
argumentative  instructions  to  the  jury  at  the  request  of  either  party.*^ 
A  charge  is  objectionable  as  being  argumentative  which  directs  the 
jury  to  look  to  certain  facts  as  tending  toward  certain  conclusions.** 
Thus  in  a  ease  involving  a  question  of  undue  influence  it  has  been 
held  improper  to  instruct  the  jury  that  "the  conduct  of  one  vigorous 
in  hcaltli  toward  one  feeble  in  body  even  though  not  unsound  in 
mind  may  be  such  as  to  excite  terror  or  dread,  and  to  make  him 
execute  as  his  will  an  instrument  which,  if  he  had  been  free  from 
such  influence,  he  would  not  have  executed,"  as  it  is  no  part  of  the 
court's  duty  to  enter  upon  that  kind  of  a  disquisition  as  to  the  proba- 
ble or  possible  effect  of  the  conduct  of  one  man  toward  another ;  that 
being  a  matter  of  fact  and  inference  for  the  jur\',  and  upon  which 
they  are  authorized  to  pass.*'  It  is  not  stating  an  erroneous  propo- 
sition of  law,  however,  to  inform  the  jury  that  they  "may  look  to" 
this  fact,  or  "may  consider"  that  fact,  or  that  a  certain  other  fact 
"is  pertinent  to  the  inquiry,"  for  all  evidence  properly  admitted  is 
pertinent,  and  the  jury  have  the  undoubted  right  to  look  to  and  con- 
sider any  fact  that  has  been  adduced  by  the  evidence,  and  hence  no 
reversal  can  result  from  giving  such  charges.  But  while  all  this  is 
true  the  court  is  under  no  duty  to  accentuate,  emphasize  and  give 

16.  Lang  v.  State,  84  Ala.  1,  4  So.  Co.  v.  Northcutt,  158  Ala.  539,  48  So. 
193,  5  A.  S.  R.  324;  Territory  v.  Ka-  553,  132  A.  S.  R.  38;  Louisville,  etc, 
wane,  20  Hawaii  469,  Ann.  Cas.  1913B  R.  Co.  v.  Perkins,  165  Ala.  471,  51 
258;  State  v.  Campbell,  210  Mo.  202,  So.  870,  21  Ann.  Cas.  1073;  Davidson 
109  S.  W.  706,  14  Ann.  Cas.  403;  v.  State,  167  Ala.  68,  5^5  So.  751,  140 
Latimer  v.  State,  55  Neb.  609,  76  N.  A.  S.  R.  17;  Bain  v.  Ft.  Smith  Light, 
W.  207,  70  A.  S.  R.  403;  Miller  v.  etc.,  Co.,  116  Ark.  125, 172  S.  W.  843, 
State,  9  Okltf.  Crim.  255,  131  Pac.  L.R.A.  1915D  1021;  Dolbeer's  Estate, 
717,  L.R.A.  1915A  1088;  Hays  v.  149  Cal.  227,  86  Pac.  695,  9  Ann.  Cas. 
Gainesville  St.  R.  Co.,  70  Tex.  602,  8  795;  Doyle  v.  State,  39  Fla.  155,  22 
S.  W.  491,  8  A.  S.  R.  624;  State  v.  So.  272,  63  A.  S.  R.  159;  Florida  East 
Brown,  39  Utah  140,  115  Pac.  994,  Coast  R.  Co.  v.  Welch,  53  Fla.  145, 
Ann.  Cas.  1913E  1.  44  So.  250,  12  Ann.  Cas.  210;  Miles 

17.  Birmingham  Union  R.  Co.  v.  v.  State,  93  Ga.  117,  19  S.  E.  805,  44 
Hale,  90  Ala.  8,  8  So.  142,  24  A.  S.  R.  A.  S.  R.  140;  Postal  Telegraph  Cable 
748;  Bancroft  v.  Otis,  91  Ala.  279,  8  Co.  v.  Lathrop,  131  UL  575,  23  N.  E. 
So.  286,  24  A.  S.  R.  904;  Alabama  G.  583,  19  A.  S.  R.  55,  7  L.R.A.  474; 
S.  R.  Co.  V.  Sellers,  93  Ala.  9,  9  So.  Hampton  v.  Norfolk,  etc,  R.  Co.,  120 
375,  30  A.  S.  R.  17;  Boyett  v.  State,  N.  C.  534,  27  S.  E.  96,  36  L.R.A.  808; 
130  Ala.  77,  30  So.  475,  89  A.  S.  R.  Jones  v.  Monson,  137  Wis.  478,  119 
19;  Campbell  v.  State,  133  Ala.  81,  N.  W.  179,  129  A.  S.  R.  1082. 

31  So.  802,  91  A.  S.  R.  17;  Pullman       18.  Mobile  Sav.  Bank  v.  McDonnell, 

Car  Co.  V.  Krauss,  145  Ala.  395,  40  89  Ala.  434,  8  So.  137, 18  A.  S.  R.  137, 

So.  398,  8  Ann.  Cas.  218.  4  L.R.A.  9  L.R.A.  645;  Alabama  G.  S.  R.  Co. 

(N.S.)  103;  Birmingham  R.,  etc.,  Co.  v.  Sellers,  93  Ala.  9,  9  So.  375,  30  A. 

V.  Hawkins,  153  Ala.  86,  44  So.  983,  S.  R.  17. 

16  L.R.A.(N.S.)  1077;  Morris  v.  Mc-       19.  Eastis  v.  Montgomery,  95  Ala. 

Clellan,  154  Ala.  639,  45  So.  641,  16  486, 11  So.  204,  36  A.  S.  R.  227. 
Ann.  Cas.  305;   Western  Union   Tel. 
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additional  force  to  the  argument  of  counsel  by  embodying  such  facta 
in  his  charge  to  the  jury.**  It  has  been  ruled,  however,  that  the 
£act  that  a  charge  is  argumentative  does  not  necessarily  call  for  a 
reversal  of  the  judgment;*  and  that  the  court  may  give  or  refuse 
such  a  charge  without  committing  error.*  But  if  argumentative 
instructions  are  prejudicial  to  the  party  complaining  they  constitute 
reversible  error.* 

43.  Conditional  Instructions. — ^It  has  long  been  established  that  an 
instruction  should  not  be  given  without  evidence  bearing  on  the 
facts  on  which  it  rests,*  and  whether  there  is  such  evidence  the  court 
must  say.  It  is  therefore  error  for  the  court  to  instruct  conditionally 
that  a  charge  is  to  be  considered,  if  evidence  has  been  given  to  sustain 
it,  but  that  if  no  such  evidence  has  been  given  the  jury  must  disre- 
gard it.'  Likewise  the  court  should  instruct  the  jury  on  the  law 
applicable  to  the  case  and  should  not  leave  it  to  the  jury  to  determine 
whether  the  law  as  stated  by  the  court  was  applicable.* 

44.  Misleading  and  Confusing. — A  judge  presiding  at  a  trial,  while 
instructing  the  jury,  should  be  careful  not  to  mislead  them,  or  to 
suffer  them  to  be  misled  by  others.'  He  must  not  give  of  his  own 
motion,  or  at  the  request  of  either  party,  an  instruction  which  as 
applied  to  the  facts  of  the  particular  case  is  misleading  or  well  cal- 
culated to  mislead,*  or  which  will  tend  to  confuse  the  jury  in  the  con- 

20.  Bancroft  v.  Otis,  91  Ala.  279,  8  Kenan  v.  Holloway,  16  Ala.  53,  60 

So.  286,  24  A.  S.  R.  904.  Am.   Dec.   162;   Knight  v.   Clements, 

1.  Lang  V.  State,  84  Ala.  1,  4  So.  45  Ala.  89,  6  Am.  Rep.  693;  Beasley 
193,  5  A.  S.  R.  324;  Birmingham  R.,  v.  State,  50  Ala.  149,  20  Am.  Rep.  292; 
etc.,  Co.  V.  Mason,  144  Ala.  387,  39  Dotson  v.  State,  62  Ala,  141,  34  Am. 
So.  590,  6  Ann.  Cas.  929.  Rep.  2;  Woodbury  v.  State,  69  Ala. 

2.  Whaley  v.  Sloss-Sheffleld  Steel,  242,  44  Am.  Rep.  516;  HaU  v.  State, 
etc,  Co.,  164  Ala.  216,  51  So.  419,  20  88  Ala.  236,  7  So.  340,  16  A.  S.  E. 
Ann.  Cas.  822.  61;    Montgomery   v.   Crossthwait,   90 

3.  Territory  v.  Kawano,  20  Hawaii  Ala.  553,  8  So.  498,  24  A.  S.  R.  832, 
469,  Ann.  Cas.  1913B  258.  12  L.RjL.  140;  Eastis  v.  Montgome^, 

4.  See  infra,  par.  48.  95  Ala.  486,  11  So.  204,  36  A.  S.  R. 
6.  Rowan  v.  Hull,  55  W.  Va.  335,  227;  Lewis  v.  State,  96  Ala.  6,  11  So. 

47  S.  E.  92,  104  A.  S.  R.  998,  2  Ann.  269,  38  A.  S.  R.  75;  Boyd  v.  Jones, 

Cas,  884.  96  Ala.  305,  11  So.  406,  38  A.  S.  R. 

6.  Guinard  v.  Knapp-Stout,  etc.,  100;  Nelson  v,  Shelby  Mfg.,  etc.,  Co., 
Co.,  90  Wis,  123,  62  N,  W.  625,  48  A.  96  Ala.  615,  11  So.  695,  38  A.  S.  R. 
S.  R.  90L  116;  Richmond,  etc.,  R.  Co.  v.  Trous- 

7.  White  v.  Thomas,  12  Ohio  St.  dale,  99  Ala.  389, 13  So.  23,  42  A.  S. 
312,  80  Am.  Dec.  347.  R.  69;  Adams  v.  State,  115  Ala.  90, 

8.  Washington,  etc.,  R.  Co.  v.  Var-  22  So.  612,  67  A,  S.  R.  17;  Alabama 
nell,  98  U.  S.  479,  25  U.  S.  (L.  ed.)  Lumber  Co.  v.  Keel,  125  Ala.  603,  28 
233;  Ware  v.  United  States,  154  Fed.  So.  204,  82  A-  8.  R.  265;  MiteheU  v. 
577,  84  C.  C.  A.  503,  12  Ann.  Cas.  State,  140  Ala.  118,  37  So.  76,  103  A. 
233,  12  L.R.A.(N.S.)  1053;  Blanton  S.  R.  17;  Birmingham  R.  light,  etc., 
V.  United  States,  213  Fed.  320,  130  Co.  v.  Hawkins.  153  Ala.  86.  44  So. 
C.  C.  A.  22,  Ann.  Cas.  1914D  1238;  983,  16  L.R.A.(N.S,)  1077;  Binning- 
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sideration  of  the  issues  in  the  case,*  as  where  it  will  tend  to  lead  them 

ham  R.  Light,  etc,  Co.  ▼.  Landrum,  State,  72  Miss.  408,  16  So.  3^,  48  A. 

153  Ala.  192,  45  So.  198, 127  A.  S.  R.  S.  R.  563;  State  v.  Hickam,  95  Mo. 

25;  Western  Union  TeL  Co.  v.  North-  322,  8  S.  W.  252,  6  A.  S.  R.  54;  Dick- 

cutt,  158  Ala.  639,  48  So.  553, 132  A.  son  v.  Omaha,  etc.,  R.  Co.,  124  Mo. 

S.  R.  38;  Snell  v.  Derricott,  161  Ala.  140,  27  S.  W.  476,  46  A.  S.  R.  429, 

259,  49  So.  895,  18  Ann.  Cas.  636,  23  25  L.R.A.  320;  State  v.  Grugin,  147 
L.R.A.(N.S.)  996;  Gaines  v.  Bard,  57  Mo.  39,  47  S.  W.  1058,  71  A.  S.  R. 
Ark.  615,  22  S.  W.  570,  38  A.  S.  R.  553,  42  L.R.A.  774;  State  v.  Cole- 
266;  St.  Louis,  etc.,  R.  Co.  v.  Buck-  man,  186  Mo.  161,  84  S.  W.  978,  69 
ner,  89  Ark.  58,  116  S.  W.  923,  20  L.R.A.  381;  Dougherty  v.  City  of  St. 
L.R.A.(N.S.)  458;  Fitts  v.  Southern  Unis,  251  Mo.  614,  158  S.  W.  326, 
Pac.  Co.,  149  Cal.  310,  86  Pac.  710,  46  L.R.A.(N.S.)  330;  SUte  v.  Mc- 
117  A.  S.  R.  130;  Still  v.  San  Fran-  Clellan,  23  Mont.  532,  59  Pac.  924,  75 
Cisco,  etc.,  R.  Co.,  154  Cal.  559,  98  A.  S.  R.  558;  State  v.  Vanella,  40 
Pac.  672,  129  A.  S.  R.  177,  20  L.R.A.  Mont.  326,  106  Pac.  364,  20  Ann.  Cas. 
(N.S.)  322;  Perot  v.  Cooper,  17  Colo.  398;  Cincinnati,  etc.,  R.  Co.  v.  Frye, 
80,  28  Pac.  391,  31  A.  S.  R.  268;  80  Ohio  St.  289,  88  N.  E.  642,  131 
Gamer  v.  State,  28  Fla.  113,  9  So.  835,  A.  S.  R.  709;  Bowen  v.  Clark,  22  Or«. 
29  A.  S.  R.  232;  Jacksonville  Electric  566,  30  Pac.  430,  29  A.  S.  R.  625; 
Co.  V.  Adams,  50  Fla.  429,  39  So.  183,  Smith  v.  Bayer,  46  Ore.  143,  79  Pac. 
7  Ann.  Cas.  241;  Florida  East  Coast  497,  114  A.  S.  R.  858;  Relf  v.  Rapp, 
R.  Co.  V.  Welch,  53  Fla.  146,  44  So.  3  Watts  &  S.  (Pa.)  21,  37  Am.  Dec. 

260,  12  Ann.  Cas.  210;  Richbourg  v.  528;  Lackawanna,  etc.,  R.  Co.  v.  Chen- 
Rose,  53  Fla.  173,  44  So.  69,  126  A.  ewith,  62  Pa.  St.  382,  91  Am.  Dec. 
S.  R.  1061,  12  Ann.  Cas.  274;  Potts  168;  State  v.  Barth,  26  S.  C.  175,  60 
et  al.  V.  House,  6  Ga.  324,  60  Am.  Dec.  Am.  Rep.  496;  Fisher  v.  Travelers' 
329;  Brunswick,  etc.,  R.  Co.  v.  Wig-  Lis.  Co.,  124  Tenn.  460, 138  S.  W.  316, 
gins,  113  Ga.  842,  39  S.  E.  551,  61  Ann.  Cas.  1912D  1246;  Sehow  v.  Mc- 
L.R.A.  513;  Atlantic  Coast  Line  R.  Closkey,  102  Tex.  129,  113  S.  W.  739, 
Co.  V.  Powell,  127  Ga.  805,  56  S.  E.  20  Ann.  Cas.  1;  State  v.  King,  50 
1006,  9  Ann.  Cas.  553,  9  L.R.A.  (N.S.)  Wash.  312,  97  Pac.  247,  16  Ann.  Cas. 
769;  Central  Georgia  Power  Co.  v.  322;  Tompkins  v.  Pac.  Mut.  Life  Lis. 
Cornwell,  139  Ga.  1,  76  S.  E.  387,  Ann.  Co.,  53  W.  Va.  479,  44  S.  E.  439,  97 
Cas.  1914A  880;  Ohio,  etc.,  R.  Co.  v.  A.  S.  R.  1006,  62  L.R.A.  489;  Bennett 
Thillman,  143  111.  127,  32  N.E.  629,  36  v.  State,  57  Wis.  69,  14  N.  W.  912, 
A.  S.  R.  359;  People  v.  Enright,  256  46  Am.  Rep.  26;  Porath  v.  State,  90 
111.  221,  99  N.  E.  936,  Ann.  Cas.  1913E  Wis.  527,  63  N.  W.  1061,  48  A.  S.  R. 
318;  State  v.  Benham,  23  la.  154,  92  964;  Smith  v.  Milwaukee  Builders,' 
Am.  Dec.  417;  State  v.  Poe,  123  la.  etc..  Exchange,  91  Wis.  360,  64  N.  W. 
118,  98  N.  W.  687,  101  A.  S.  R.  307;  1041,  51  A.  S.  R.  912,  30  L.R.A.  604; 
Dom  V.  Cooper,  139  la.  742,  117  N.  Higpins  v.  Minaghan,  78  Wis.  602,  47 
W.  1, 118  N.  W.  35, 16  Ann.  Cas.  744;  N.  W.  941,  23  A.  S.  R.  428,  11  L.R.A. 
Atchison,  etc.,  R.  Co.  v.  Sehriver,  SO  138;  McKeon  v.  Chicago,  etc.,  R.  Co., 
Kan.  540,  103  Pac.  994,  24  L.R.A.  94  Wis.  477,  69  N.  W.  175,  59  A.  S. 
(N.S.)  492;  Irvin  v.  Missouri  Pacific  R.  910,  35  L.R.A.  262. 

R.  Co.,  81  Kan.  649,  106  Pac.  1063,  Note:  99  Am.  Dec.  127. 
26  L.R.A.(N.S.)  739;  Baltimore,  etc..  See  infra,  par.  57,  as  to  requests  for 
R,  Co.  V.  Boyd,  67  Md.  32,  10  Atl.  explanatory  charge. 
316,  1  A.  S.  R.  362;  South  Baltimore  9.  Bracken  v.  State,  111  Ala.  68, 
Co.  V.  Muhlbach,  69  Md.  395,  16  Atl.  20  So.  636,  56  A..  S.  R.  23;  Chicago- 
117,  1  L.R.A.  507;  Van  Honten  v.  Anderson  Pressed  Brick  Co.  v.  Rein- 
Morse,  162  Mass.  414,  38  N.  E.  706,  44  neiger,  140  111.  334,  29  N.  E.  1106,  33 
A.  S.  R.  373,  26  L.R.A.  430;  Bart  ▼.  A.    S.    R.    249;    Phelan    v.    Granite 
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to  a  wrong  conclusion  on  the  facts ;  **  or  to  impreas  them  that  a 
greater  degree  of  proof  is  necessary  than  the  law  imposes;  **  or  to 
place  the  burden  of  proof  on  the  wrong  party ;  ^*  or  where  it  states 
a  hypothetical  case  not  in  accordance  with  the  facts  testified  to." 
An  instruction  may  also  be  misleading  because  it  does  not  fully 
inform  the  jury  on  the  point  which  the  charge  purports  to  discuss.** 
Thus  where  the  question  involved  in  a  case  is  whether  the  defendant 
ratified  the  acts  of  an  employee  in  the  commission  of  a  tort,  to  instruct 
the  jury  that  ratification  may  be  shown  by  acts  of  omission  as  well 
as  acts  of  commission,  without  specifying  what  acts  of  omission  may 
constitute  ratification,  does  not  aid  ^e  jury  and  may  be  absolutely 
misleading.**  So  an  instruction  stating  ^  general  rule  of  law  as 
applicable  to  the  testimony,  without  stating  it  to  be  merely  a  general 
rule,  and  subject  to  exceptions,  and  without  adverting  to  the  testi- 
mony before  the  jury,  bringing  or  tending  to  bring  the  case  fairly 
within  the  exception  to  the  rule,  would  tend  to  mislead  them,  for 
though  a  failure  to  state  a  qualification  of  a  general  rule  given  to  a 
jury  may  not,  of  itself,  justify  a  reversal,  unless  the  court,  upon  re- 
quest, should  refuse  to  give  it,  still  if  it  is  manifest  the  jury  erred  for 
want  of  such  an  instruction,  the  judgment  should  be  reversed.** 

45.  Conflicting  and  Contradictory. — Where  instructions  give  to  the 
jury  contradictory  and  conflicting  rules  for  their  guidance,  which 
are  unexplained,  and  following  either  of  which  would  or  might  lead 
to  different  results,  then  the  instructions  are  inherently  defective  and 
erroneous.*'     And  this  is  true  though  one  of  the  instructions  cor- 

Bituminons  Pav.  Co.,  227  Mo.  666, 127  126  Cal.  357,  58  Pac.  819,  77  A.  S.  R. 

S.  W.  318,  137  A.  S.  R.  582;  State  184,  46  L.R.A.  829;  Kinyon  v.  Chi- 

V.  Hennessy,  29  Nev.  320,  90  Pac  221,  cago,  etc.,  R.  Co.,  118  la.  349,  92  N. 

13  Ann.  Caa.  1122;  Hampton  v.  Nor-  W.  40,  06  A.  S.  R.  382;  Cobb  v. 
folk,  etc.,  R.  Co.,  120  N.  C.  534,  27  Simon,  119  Wis.  597,  97  N.  W.  276, 
S.    E.   96,   35   L.R.A.   808;   Kerr  v.  100  A.  S.  R.  909. 

Lnnsford,  31  W.  Va.  659,  8  S.  E.  493,  15.  Cobb  v.  Simon,  119  Wis.  597, 
2  L.R.A.  668.  97  N.  W.  276, 100  A.  S.  R.  909. 
Note:  99  Am.  Dec.  127.  16.  White  v.  Thomas,  12  Ohio  St. 
10.  Alabama,  etc.,  R.  Co.  v.  Sellerfs,  312,  80  Am.  Dee.  347. 
93   Ala.  9,  9   So.  375,  30  A.   S.  R.  17.  Beasley  v.  State,  50  Ala.  149, 
17.  20  Am.  Rep.  292;  McDonough  v.  Wil- 
li. Bnmey  v.  Torrey,  100  Ala.  157,  liams,  77  Ark.  261,  92  S.  W.  783,  7 

14  So.  685,  46  A.  S.  R.  33;  United  Ann.  Caa.  276,  8  L.R.A.(N.S.)  452; 
States  Fidelity,  etc.,  Co.  v.  Charles,  People  v.  Wong  Ah  Ngow,  54  Cal. 
131  Ala.  658,  31  So.  658,  57  L.R.A.  151,  35  Am.  Rep.  69;  Shailer  v.  Bul- 
212.  lock,  78  Conn.  65,  61  Atl.  65,  112  A. 

12.  McNish  V.  State,  45  Fla.  83,  34  S.  R.  87;  Territory  v.  Kawano,  20 
So.  219,  110  A.  S.  R.  65.  Hawaii  469,  Ann.   Cas.  1913B  258; 

13.  Chastang  v.  Chastang,  141  Ala.  Palmer  v.  People,  138  HI.  356,  28  N. 
451,  37  So.  799, 109  A.  S.  R.  45.  See  E.  130,  32  A.  S.  R.  146;  Oihnoie  v. 
sapra,  par.  41,  as  to  hypothetical  in-  Fuller,  198  HI.  130,  65  N.  E.  84,  60 
•tmctions.  LJl.A.  286;  Pomroy  v.  Parmlee,  9  la. 

14  George  v.  Los  Angeles  R.  Co.,  140,  74  Am.  Dec.  328;  Adams  v.  Cap- 
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rectly  states  the  law  as  j^plicable  to  the  facts  of  the  case.*'  The 
reason  for  this  is  that  where  the  instructions  on  a  material  point  are 
contradictory,  it  is  impossible  for  the  jury  to  decide  which  should 
prevail,  and  it  is  equally  impossible,  after  the  verdict,  to  know  that 
the  jury  was  not  influenced  by  that  instruction  which  was  erroneous, 
as  the  one  or  the  other  must  necessarily  be,  where  the  two  are  repug- 
nant.** A  further  reason  is  that  conflicting  and  contradictory  instruc- 
tions in  effect  leave  the  jury  without  instructions  to  guide  them  with 
reference  to  the  law  arising  upon  the  evidence  in  the  cause.**    . 

46.  Lengthy  and  Repetitious. — ^Instructions  should  be  plain,  easily 
understood  by  the  average  mind,  and  concise.*  While  it  is  not  neces- 
sarily reversible  error  folr  the  court  to  give  lengthy  and  involved 
instructions,  such  practice  is  not  conducive  to  the  best  results  and 

ran,  21  Md.  186,  83  Am.  Dec.  566;  Ann.  Cas.  1166;  Gnlf,  etc.,  R.  Co.  v. 

Deek  v.  Baltimore,  etc.,  R.  Co.,  100  Garren,  96  Tex.  605,  74  S.  W.  897, 

Md.  168,  59  Atl.  650,  108  A.  S.  R.  97  A.  S.  R.  939. 
399;   Sturtevant   Co.   v.   Cumberland,       19.  Standard  Life,  etc..  Lis.  Co.  v. 

106  Md.  587,   68  Atl.   351,  14  Ann.  Sale,  121  Fed.  664,  57  C.  C.  A.  418, 

Cas.  675;  PoUard  v.  State;  53  Miss.  61  L.R.A.  337;  Haight  v.  Vallet,  89 

410,  24  Am.  Rep.  703;  Barry  v.  Han-  Cal.  245,  26  Pac.  897,  23  A.  S.  R.  465; 

nibal,  etc,  R.  Co.,  98  Mo.  62, 11  S.  W.  Carver  v.  Carver,  52  Colo.  227,  121 

308,  14  A.  S.  R.  610;  State  v.  Grugin,  Pac.  165,  Ann.  Cas.  1913D  674;  Kath 

147  Mo.  39,  47  S.  W.  1058,  71  A.  S.  v.  East  St.  Louis,  etc.,  R.  Co.,  232  IlL 

R.  553,  42  L.R.A.  774;   Schmidt  v.  126,  83  N.  E,  533,  15  L.R.A.(N.S.) 

St.  Louis  R.  Co.,  149  Mo.  269,  50  S.  1109 ;  Chicago  Anderson  Pressed  Brick 

W.  921,  73  A.  S.  R.  380;  Seufert  v.  Co.  v.  Reinneiger,  140  lU.  334,  29  N. 

GUe,  230  Mo.  453,  131  S.  W.  102,  31  E.  1106,  33  A.  S.  R.  249;  Gardner  v. 

L.R.A.(N.S.)  471;  Jansen  v.  Williams,  Metropohtan  St.  R.  Co.,  223  Mo.  389, 

36  Neb.  869,  55  N.  W.  279,  20  L.R.A.  122  S.  W.  1068,  18  Ann.  Cas.  1166; 

207;  Bryant  v.  Modem  Woodmen  of  State  v.  Keerl,  29  Mont.  508,  75  Pac 

America,  86  Neb.  372,  125  N.  W.  621,  362,   101   A.    S.    R.   579;   Carson   v. 

21   Ann.   Cas.   365,   27  L.R.A.(N.S.)  Stevens,  40  Neb.  112,  58  N.   W.  8*5, 

326;  Bates  v.  Railway  Co.,  90  Tenn.  42  A.  S.  R.  661;  Henry  v.  State,  51 

36,  15  S.  W.  1069,  25  A.  S.  R.  665;  Neb.  149,  70  N.  W.  924,  66  A.  S.  R. 

Houston,  etc.,  R.  Co.  v.  DeWalt,  96  450;  Cincinnati,  etc,  B.  Co.  v.  Prye. 

Tex.  121,  70  S.  W.  531,  97  A.  S.  R.  80  Ohio  St.  289,  88  N.  E.   642,  131 

877;  McAIister  v.  State,  46  Tex.  Crim.  A.  S.  R.  709;  Pulaski  Anthracite  Coal 

258,  76  S.  W.  760,  108  A.  S.  R.  958;  Co.  v.  Gibboney  Sand  Bar  Co.,  110 

Konold  V.  Rio  Grande  W.  R.  Co.,  21  Va.  444,  66  S.  E.  73,  24  L.R.A.(N.S.) 

Utah  379,  60  Pac.  1021,  81  A.  S.  R.  1185;  D.  M.  Osborne  v.  Francis,  38 

693;  Rhoades  v.  Chesapeake,  etc.,  R.  W.  Va.  312, 18  S.  E.  591,  45  A.  S.  R. 

Co.,  49  W.  Va.  494,  39  S.  E.  209,  87  859;    Snyder  v.   Wheeling   Electrical 

A.  S.  R.  826,  55  L.R.A.  170;  Towner  Co.,  43  W.  Va.  661,  28  S.  E.  733,  64 

v.  Whip,  53  W.  Va.  158,  44  S.  E.  179,  A.  8.  R.  922,  39  L.R.A.  499;  Meyer 

63   L.R.A.   937;    Pahner   v.    State,   9  v.  Hafemeister,  119  Wis.  639,  97  N. 

Wyo.  40,  59  Pac.  793,  87  A.  S.  R.  910.  W.  165,  100  A.  S.  B.  900. 
Note:  2  L.R.A.(N.S.)  309.  20.  Southern  R.  Co.  v.  KendriA,  40 

See  infra,  par.  57,  as  to  requests  for  Miss.  374,  90  Am.  Dec.  332;  Blnedom 

explanatory  charge  generally.  v.  Missouri  Pac  R.  Co.,  108  Mo.  439, 

18.  Gardner  v.  Metropolitan  St.  R.  18  S.  W.  1103,  32  A.  S.  R.  615. 
Co.,  223  Mo.  389,  122  S.  W.  1068,  18      1.  See  supra,  38. 
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14  B,  C.  L.  INSTRUCTIONS  §  46 

has  usually  been  condemned  by  the  higher  courts,  since  lengthy 
instructions  are  apt  to  confuse  the  jury  and  give  them  little  aid 
in  reaching  a  correct  conclusion  on  the  evidence  adduced  at  the 
trial."  The  purpose  of  instructing  a  jury  is  to  aid  them  in  arriving 
at  a  proper  verdict,*  and  i^  order  to  accomplish  the  desired  purpose 
instructions  should  not  be  repeated,  but  when  once  given,  presenting 
a  particular  theory  of  a  case,  no  other  instruction  should  present  the 
same  theory,  as  this  would  destroy  their  very  purpose  and  mystify, 
confuse  and  mislead  the  jury.*  Thus  a  statemrait,  fairly  made,  that 
a  preponderance  of  the  evidence  is  required  to  justify  a  verdict  need 
not  be  repeated  with  every  reference  to  the  evidence.*  Nor  should 
statements  of  the  law  applicable  to  the  case  be  given  undue  promi- 
nence by  repetition  or  otherwise.*  And  in  charging  on  the  amount 
of  damages,  where  the  court  permits  recovery  for  certain  damage 
"if  any,"  it  is  not  necessary  to  repeat  those  words  in  connection  with 
each  element  of  damages  mentioned.'  But  it  has  been  ruled  that 
a  requested  instruction  may  not  be  erroneous,  under  the  peculiar 
facts  of  a  particular  case,  for  repeating  the  same  id,ea  several  times 
in  different  phraseology,  the  different  clauses  being  coupled  by  the 
word  "or."*  And  it  may  not  be  improper  in  a  particular  case  to 
repeat  instructions  for  the  purpose  of  impressing  ihe  jury  with  the 
distinction  between  two  degrees  of  crime.* 

2.  Garver  v.  Qarver,  52  Colo.  227,  Qreen  Ridge  R.  Go.  v.  Biinkman,  84 

121  Pac.  165,  Ann.  Cas.  1913D  674;  Md.  52,  20  Atl.  1024,  54  Am.  Rep. 

Shailer  v.  Bullock,  78  Conn.  65,  61  755;  Agriculture,  etc.,  Ass'n  v.  State, 

Atl.  65,  112  A.  S.  R.  87;  Postal  TeL  71  Md.  86,  18  AU.  37,  17  A.  S.  R. 

Cable  Co.  v.  Lathrop,  131  lU.  575,  23  507;  Schroeder  v.  Lodge  No.  188,  L  0. 

N.  E.  583,  19  A.  S.  R.  55,  7  L.R.A.  0.  F.,  92  Neb.  650,  139  N.  W.  211, 

474;  People  v.  Buettner,  233  111.  272,  Ann.  Cas.  1914B  1173;  State  v.  Legg, 

84  N.  E.  218, 13  Ann.  Cas.  235;  Weller  59  W.  Va.  315,  53  S.  E.  545,  3  L.K.A. 

V.  Chicago,  etc.,  R.  Co.,  164  Mo.  180,  (N.S.)    1152;   Jones  v.   Monson,  137 

64  8.  W.  141.  86  A.  S.  R.  592;  Hamp-  Wis.  478,  U9  N.  W.  179,  129  A.  S. 

ton  V.  Norfolk,  etc.,  R.  Co.,  120  N.  C.  R.  1082. 

534,  27  S.  E.  96,  35  L.R.A.  808.  5.  Riepe  v.   Elting,  89  la.   82,  56 

S.  See  supra,  par.  1.  N.  W.  285,  48  A.  S.  R.  356,  26  L.R.A. 

4.  New  York,  etc.,  R.  Co.  v.  Winter,  769. 

143  U.  S.  60,  12  S.  Ct.  356,  36  U.  S.  6.  Waller  v.  Ross,  100  Minn.  7,  110 

(L.  ed.)   71;  Kevs  v.  State,  112  Ga.  N.  W.  262,  117  A.  S.  R.  661,  10  Ann. 

392,  37  S.  E.  7(52.  81  A.  S.  R.  63:  Cas.  715,  12  L.R.A. (N.S.)  721;  State 

Hayward  v.  Memll,  94  111.  349,  34  v.  Legg,  59  W.  Va.  315,  53  S.  E.  545, 

Am.  Rep.  229;  Louisville,  etc.,  R.  Co.  3  L.R.A.(N.S.)  1152. 

V.  Wright,  115  Ind.  378, 16  N.  E.  145,  7.  Longan  v.  Weltmer,  180  Mo.  322, 

17  N.  E.  584,  7  A.  S.  R.  432:  Modem  79  S.  W.  655,  103  A.  S.  R.  573,  64 

Woodmen   of   America   v.   Kineheloe,  L.R.A.  969. 

176  Ind.  563,  94  N.  E.  228,  Ann.  Cas.  8.  Blake  v.  Stump,  73  Md.  160,  20 

1913C  1259;  Madisonville.  etc.,  R.  Co.  AU.  788,  10  L.R.A.  103. 

V.  Gates,  138  Ky.  257,  127  S.  W.  988,  9.  State  v.  Clark,  34  Wash.  486,  76 

137  A.  S.  R.  379;  Pettigrew  v.  Bar-  Pac  98, 101  A.  8.  B.  100«. 
nam,  11  Md.  434,  69  Am.  Dee.  212; 
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§S  47,  48  INSTRUCTIONS  14  B.  C.  L. 

47.  Inadvertent  Kistake. — A  mistake  in  an  instruction  that,  from 
the  context  of  the  sentence  in  which  it  is  used,  is  manifestly  inad- 
vertent, so  that  the  jury  must  have  understood  the  court's  meaning 
despite  the  mistake,  is  not  a  reversible  error.**  Thus  inadvertently 
using  a  wrong  word  is  not  a  serious  error  where  the  real  meaning  of 
the  court  is  easily  discerned.**  But  an  erroneous  statement  of  the 
evidence,  though  inadvertently  made,  upon  a  pivotal  point  in  the 
case,  is  ground  for  reversal  if  it  is  inconsistent  with  another  portion 
of  the  same  charge,  as  the  influence  which  such  statement  may  have 
had  with  the  jury  cannot  be  ascertained.**  Likewise  it  is  serious 
error  for  a  judge  in  his  charge  to  assume  the  truth  of  certain  dis- 
puted facts  although  such  assumption  was  apparently  made  inad- 
vertently.*' And  where  an  essential  element  necessary  to  establish 
liability  is  thus  omitted  such  error  is  ground  for  reversal,  as  the 
instruction  is  necessarily  misleading ;  *♦  but  inadvertently  injecting 
into  a  case  a  matter  not  in  evidence  will  not  cause  a  reyeisal  where 
it  clearly  appears  that  no  prejudice  could  have  resulted  therefrom.*' 

48.  Giving  Undue  Prominence  to  Issues,  Defenses,  Theories  or  Evi- 
dence.— ^It  is  a  dangerous  practice  to  call  special  attention  to  an  iso- 
lated fact  and  thus,  by  making  it  prominent,  lead  the  jury  to  the 
opinion  that  it  is  of  greater  significance  and  weight  than  other 
unmentioned  facts  in  the  case  which  may  be  of  no  less  importance,** 

10.  People  V.  Turner,  265  111.  594,  12.  Steinbrunner  v.  Pittsbuigfa,  etc., 
107  N.  E.  162,  Ann.  Cas.  1916A  1062;  R.  Co.,  146  Pa.  St.  504,  23  AtL  239, 
Smith  V.  Aetna  Life  Ins.  Co.,  115  la.  28  A.  S.  R.  806. 

217,  88  N.  W.  368,  91  A.  S.  B.  153,  13.  Chattanooga,  etc.,  R.  Co.  v.  Lid- 

56  L.R.A.  271;  Monroe  v.  Lawrence,  dell,   85   Ga.   482,  11   S.   E.   853,  21 

44  Kan.  607,  24  Pac.  1113,  10  L.R.A.  A.  S.  R.  169. 

520 ;  Berry  v.  Donovan,  188  Mass.  353,  See  supra,  par.  12,  as  to  assumption 

74  N.  E.  603, 108  A.  S.  R.  499,  3  Ann.  of  facts. 

Cas.  738,  5  L.R.A.(N.S.)  899;  Perham  14.  Kinvon  v.  Chicago,  etc.,  R.  Co., 

V.  Portland  General  Electric  Co.,  .33  118  la.  349,  92  N.  W.  40,  96  A.  S.  R. 

Ore.  451,  53  Pac.  1424,  72  A.  S.  R.  382. 

730,  40  L.R.A.  799;  Scott  v.  Astoria  15.  Ferguson  v.  State,  52  Neb.  432, 

R.  Co.,  43  Ore.  26,  72  Pac.  594,  99  72  N.  W.  590,  66  A.  S.  R.  512. 

A.  S.  R.  710,  62  L.R.A.  543;  Patch  16.  Prince  v.  State,   100  Ala.  144, 

Mfg.  Co.  V.  Protection  Lodge  No.  215,  14  So.  409,  46  A.  S.  R.  28;  StUl  v. 

77  Vt.  294,  60  Atl.  74,  107  A.  S.  R.  San  Francisco,  etc.,  R.  Co.,  154  Cal. 

765.  559,  98  Pac.  672,  129  A.  S.  R.  177, 

11.  Bumey  v.  Torrey,  100  Ala.  157,  20  L.R.A. (N.8.)  322;  Lake  Shore,  etc., 
14  So.  685,  46  A.  S.  R.  33;  Flam  v.  R.  Co.  v.  Bodemer,  139  lU.  596,  29 
Lee,  116  la.  289,  90  N.  W.  70,  93  A.  N.  E.  692,  32  A.  S.  R.  218;  State  v. 
S.  R.  242;  Brown  v.  West  Riverside  Tawney,  81  Kan.  162,  105  Pac.  218, 
Coal  Co.,  143  la.  662,  120  N  W.  732,  135  A.  S.  R.  335;  Hunt  v.  Boston 
28  L.R.A.(N.8.)  1260;  Shortel  ▼.  St.  Terminal  Co.,  212  Mass.  99,  98  N.  E. 
Joseph,  104  Mo.  114,  16  S.  W.  397,  786,  48  L.R.A.(N.S.)  116;  Michael  v. 
24  A.  S.  R.  317;  Harris  v.  Daugherty,  Foil,  100  N.  C.  178,  6  S.  E.  264,  6 
74  Tex.  1,  11  8,  W.  921,  15  A-  S.  R.  A.  S.  B.  677. 

812. 
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14  R.  C.  L.  INSTRUCTIONS  !  48 

/or  the  jury  will  feel  bound  to  regard  the  fact,  thus  isolated  for  their 
consideration,  as  the  controlling  if  not  the  only  important  fact  in 
the  cause  which  should  govern  them  in  making  up  their  verdict.*' 
Therefore  it  is  a  general  rule  that  an  instruction  should  not  single 
out  particular  facts  and  thereby  give  undue  prominence  to  them,** 
as  such  practice  tends  to  mislead  the  jury.*'  Likewise  a  trial  court 
must  not,  in  instructing  a  jury  of  its  own  motion,  single  out  and 
give  undue  emphasis  to  particular  endence  upon  a  matter  in  contro- 
versy and  disregard  other  evidence  on  the  same  matter,*"  even  though 
the  charge  may  assert  a  correct  principle  of  law,*  as  such  practice 
tends  to  minimize  and  obscure  other  evidence  bearing  on  the  point.' 
Thus  an  instruction  which  directs  the'  attention  of  the  jury  to  the 
written  evidence  only,  ignoring  the  oral  testimony,  and  authorizing 
a  verdict  on  the  evidence  singled  out,  is  misleading  and  constitutes 
reversible  error.*  Nor  should  a  judge  by  his  charge  refresh  the 
memory  of  the  jury  as  to  the  testimony  on  one  side  of  the  case,  while 

17.  New  Orleans,  etc.,  R.  Co.  v.  Stat-  Nat.  Bank  v.  Union  Trust  Co.,  158 
ham,  42  Miss.  607,  97  Am.  Dec.  478.  Mich.  94,  122  N.  W.  547, 133  A.  S.  R. 

18.  Hindman  v.  First  Nat.  Bank  of  362;  Burt  v.  State,  72  Miss.  408,  16 
Louisville,  112  Fed.  936,  50  C.  C.  A.  So.  342,  48  A.  S.  R.  563;  State  v. 
623,  57  L.R.A.  108;  MinneapoHs  Gen-  Driggers,  84  S.  C.  526,  66  S.  E.  1042, 
eral  Electric  Co.  v.  Cronon,  166  Fed.  137  A.  S.  R.  855,  19  Ann.  Cas.  1166; 
651,  92  C.  C.  A.  346,  20  L.R.A.(N.S.)  Strause  v.  Richmond  Woodworking 
816;  Chicago  Anderson  Pressed  Brick  Co.,  109  Va.  724,  65  S.  E.  659,  132 
Co.  V.  Reinneiger,  140  HI.  334,  29  N.  A.  S.  R.  937;  Spokane  Truck,  etc., 
E.  1106,  33  A.  S.  R.  249;  PoUcemen's  Co.  v.  Hoefer,  2  Wash.  45,  25  Pac. 
Benev.  Ass'n  v.  Ryce,  213  111.  9,  72  1072,  26  A.  S.  R.  842,  11  L.R.A.  689; 
N.  E.  764,  104  A.  S.  R.  190;  Kelly  v.  Ferguson  v,  Traux,  132  Wis.  478,  110 
Chicago,  etc.,  R.  Co.,  138  la.  273,  114  N.  W.  395,  lU  N.  W.  657,  112  N.  W. 
N.  W.  536,  128  A.  S.  R.  195;  Crab-  513,  13  Ann.  Cas.  1092,  14  L.R.A. 
tree  v.  Dawson,  119  Ky.  148,  83  S.  W.  (N.S.)  350. 

557,  115  A.  S.  R.  243,  67  L.R.A.  565;       1.  Hanchey    v.    Brunson,   175   Ala. 

Jackson  v.  Kansas  City,  etc.,  R.  Co.,  236,  56  So.  971,  Ann.  Cas.  1914C  804; 

157  Mo.  621,  58  S.  W.  32,  80  A.  S.  R,  Winner  v.  Penniman,  35  Md.  163,  6 

650;  Jones  v.  Monson,  137  Wis.  478,  Am.   Rep.   385;    First   Nat.   Bank  v. 

119  N.  W.  179,  129  A.  S.  R.  1082.  Union  Trust  Co.,  158  Mich.  94,  122 

19.  Stem  V.  Bradnersmith,  225  111.  N.  W.  547,  133  A.  S.  R.  362;  O'Brien 
430,  80  N.  E.  307,  U6  A.  S.  R.  151.  v.  Shea,  208  Mass.  528,  95  N.  E.  99, 

20.  Dabney  v.  State,  113  Ala,  38,  Ann.  Cas.  1912A  1030;  Bourne  v. 
21  So.  211,  59  A.  S.  R.  92;  Sims  v.  Whitman,  209  Mass.  155,  95  N.  E. 
State,  139  Ala.  74,  36  So.  138,  101  404,  35  L.R.A.(N.S.)  701;  State  v. 
A.  S.  E.  17;  Adams  Mach.  Co.  v.  Tur-  Mitchell,  229  Mo.  683,  129  S.  W.  917, 
ner,  162  Ala.  351,  50  So.  308,  136  A.  138  A.  S.  R.  425;  Blankenship  v. 
S.  R.  28;  Still  v.  San  Francisco,  etc.,  Douglas,  26  Tex.  225,  82  Am.  Dec. 
R.  Co.,  154  Cal.  559,  98  Pac.  672,  129  608. 

A.  S.  R.  177,  20  L.R.A.(N.S.)  322;  2.  Alabama  Great  Southern  R.  Co. 
Christy  v.  Elliott,  216  HI.  231,  74  N.  v.  Hill,  93  Ala.  514,  9  So.  722,  30 
E.  1035, 108  A.  S.  R.  196,  3  Ann.  Cas.   A.  S.  R.  65. 

487,  1  L.R.A.(N.S.)  215;  Wollery  v.  3.  Strause  v.  Richmond  Woodwork- 
LouisviUe,  etc.,  R.  Co.,  107  Ind.  381,  ing  Co.,  109  Va.  724,  65  S.  E.  659, 
8  N.  E.  226,  57  Am.  Rep.  114;  First  132  A.  S.  R.  937, 
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not  doing  so  as  to  that  on  the  other>  But  a  court  does  not  give 
undue  weight  to  the  testimony  of  a  witness  by  calling  the  attention 
of  the  juiy  to  what  occurred  before  them  in  ^e  examination  of  the 
witness.  Thus  it  has  been  held  not  to  be  improper  for  the  court  to 
state  that  coimsel  had  been  offered  the  opportunity  on  cross-examina- 
tion to  ask  a  witness  his  reason  for  an  expressed  opinion,  where  coun- 
sel, in  his  argument  to  the  jury,  had  stated  that  the  witness  was  unable 
to  give  a  single  reason  for  his  belief.*  But  it  has  been  ruled  that  while 
the  calling  of  special  attention  to  any  particular  testimony  or  par- 
ticular witness  is  a  practice  not  to  be  commended,  it  is  not  necessarily 
prejudicial  error.*  It  is  equally  well  settled  that  a  court  should  not 
give  undue  prominence,  by  repetition  or  otherwise,  to  portions  of  the 
law  applicable  to  a  case,'  or  to  the  theory  of  the  one  side  or  the  other.* 
And  where  there  are  several  important  issues,  it  is  improper  to  give 
an  instruction  which  singles  out  one  of  them  in  such  a  way  as  is 
calculated  toTnislead  the  jury  into  believing  that  it  is  the  controll- 
ing issue.* 

V.  CoNFiNiNa  Insteuctions  to  Pleading  knd  Evidbncb 

49.  Abstract  Instructions  Generally. — ^As  the  very  purpose  of 
instructions  is  to  aid  the  jury  in  arriving  at  a  proper  verdict  in  the 
case,***  the  jury  should  be  informed  in  clear,  plain  and  concise  terms 
as  to  the  law  which  is  applicable  to  the  particular  case  under  con- 
sideration, and  it  is  improper  and  erroneous  for  a  court  to  give 
instructions  to  the  jury  which  are  not  applicable  to  the  case  in  any 
of  its  phases  but  which  are  mere  abstract  statements  of  the  law.*' 
This  rule  holds  good  although  the  instructions  contain  correct  state- 
ments in  this  respect,  for  the  jury  is  not  concerned  with  what  the 
law  may  be  generally,  but  only  with  that  very  small  portion  of  it 
which  must  govern  the  particulfir  matters  under  consideration.*' 

4.  Ferguson  v.  Truax,  132  Wis.  478,       10.  See  supra,  par.  1. 

110  N.  W.  395,  111  N.  W.  657,  112  11.  Merchants  Mut.  Ins.  Co.  v.  Bar- 
N.   W.   513,   13   Ann.   Cas.   1092,   14ing,  20  WaU.  159,  22  U.  S.  (L.  ed.) 

L.B.A.(N.S.)  350.  250;  Spears  v.  People,  220  HL  72,  7? 

5.  State  V.  Whit,  50  N.  C.  224,  72  N.  E.  112,  4  L.R.A.(N.S.)  402;  Con- 
Am.  Dec.  533.  ner  v.  State,  4  Teig.  (Tenn.)  137,  26 

6.  People  V.  Campbell,  234  111.  391,  Am.  Dec  217;  Smith  v.  Clark,  37 
84  N.  E.  1635,  123  A.  S.  R.  107,  14  Utah  116,  106  Pac.  653,  Ann.  Cas. 
Aftn.  Cas.  186.  1912B  1366,  26  L.R.A(N.S.)  953. 

7.  See  supra,  par.  46,  as  to  rep-  12.  Zachaiy  v.  Pace,  9  Ark.  212,  47 
etitious  instructions.  Am.  Dec.  74A;  St.  Louis,  etc.,  R.  Co. 

8.  Sawyer  v.  Hannibal,  etc.,  R.  Co.,  v.  Wilson,  70  Ark.  136,  66  S.  W.  661, 
37  Mo.  240,  90  Am.  Dec.  382.  91  A.  8.  R.  74;  Colorado,  etc.,  R.  Co. 

9.  Woodbury  v.  State,  69  Ala.  242,  v.  Thomas,  33  Colo.  517,  81  Pac  801, 
44  Am.  Rep.  515;  Jacksonville  Elec-  3  Ann.  Cas.  700,  70  L.R.A.  681;  New 
trie  Co.  V.  Adams,  50  Fla.  429,  39  So.  Orleans,  etc.,  R.  Co.  v.  Statham,  42 
183,  7  Ann.  Caa.  241.  Miss.  607,  97  Am.  Dec.  478. 
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It  is  then  the  plain  duty  of  a  trial  court  to  refrain  from  giving  abstract 
instructions  of  its  own  motion,^*  or  at  the  request  of  either  party.** 
The  principal  and  very  forbible  objection  to  abstract  instructions, 
however  correct  in  themselves,  is  that  they  are  necessarily  mislead- 
ing, in  that  they  tend  to  draw  the  minds  of  the  jurors  away  from  the 
real  facts  in  the  case  to  something  which  they  assume  to  exist,  but 
which  cannot  be  found  in  the  record.**  Whether  an  abstract  instruc- 
tion will  call  for  a  reversal  of  a  case  depends  on  the  determination 
of  the  question  whether  as  a  result  of  the  instruction  prejudice  resulted 
to  the  complaining  party.  It  is  generally  agreed  that  legal  abstrac- 
tions in  a  charge  are  not  always  hurtful  and,  unless  it  appears  that 
they  may  have  been  so,  the  giving  of  them,  while  never  to  be  approved, 
is  not  reversible  error.**     But  if  an  instruction,  although  unobjec- 

13.  Loaiaviile,  etc.,  B.  Co.  v.  Markee,  Davidson  v.  State,  167  Ala.  68,  52  So. 
103  Ala.  160,  49  A.  S.  R.  21;  Augusta  751,  140  A.  S.  R.  17;  Benham  t. 
Brokerage  Co.  v.  Central  of  Georgia  Rowe,  2  Cal.  387,  56  Am.  Dec.  342; 
B.  Co.,  122  Ga.  646,  50  S.  E.  473,  69  Cowles  v.  Bacon,  21  Conn.  451,  56 
LJI.A.  119;  Territory  v.  Kawano,  20  Am.  Dee.  371;  New  Brunswick  Steam- 
Hawaii  469,  Ann.  Cas.  1913B  258;  boat,  etc.,  Transp.  Co.  v.  Tiers,  24  N. 
Cincinnati,  etc.,  R.  Co.  v.  Howard,  124  J.  L.  697,  64  Am.  Dee.  394;  Spears 
Ind.  280,  24  N.  E.  892,  19  A.  S.  R.  v.  People,  220  lU.  72,  77  N.  E.  112, 
96,  8  L.R.A.  593;  Gorstz  v.  Pinske,  4  L.R.A.(N.S.)  402;  People  v.  En- 
82  Minn.  456,  85  N.  W.  215,  83  A.  S.  right,  256  111.  221,  99  N.  E.  936,  Ann. 
R.  441;  Illinois  Cent.  R.  Co.  v.  Minor,  Cas.  1913E  318;  Porter  v.  Robinson, 
69  Miss.  710,  11  So.  101,  16  L.R.A.  3  A.  K.  Marsh.  (Ky.)  253,  13  Am. 
627;  State  v.  Rash,  34  N.  C.  382,  55  Dec.  153;  Hathom  v.  Stinson,  10  Me. 
Am.  Dec.  420;  Chambers  t.  Bedell,  224,  25  Am.  Dec.  228;  Cole  v.  Sprowl, 
2  Watts  &  S.  225,  37  Am.  Deo.  508;  35  Me.  161,  56  Am.  Dec.  696;  Treat 
Galveston,  etc.,  R.  Co.  v.  Gormley,  91  v.  Lord,  42  Me.  552,  66  Am.  Dee. 
Tex.  393,  43  S.  W.  877,  66  A.  S.  R.  298;  Jellison  v.  Goodwin,  43  Me.  287, 
894;  Carrico  v.  West  Virginia  Cent.,  69  Am.  Dec.  62;  Stevenson  v.  Mc- 
etc!,  R.  Co.,  39  W.  Va.  86,  19  S.  E.  Reary,  12  Smedes  &  M.  (Miss.)  9,  51 
571,  24  LJI.A.  50.  Am.  Dec.  102;  Irish  v.  Smith,  8  Serg. 

14.  Montgomery  v.  Crossthwait,  90  &  R.  (Pa.)  573,  11  Am.  Dec.  648;  In- 
AJa.  553,  8  So.  498,  24  A.  S.  R.  832,  temational,  etc.,  R,  Co.  v.  Prince,  77 
12  L.R.A.  140;  Crommelin  v.  Thiess,  Tex.  560,  14  S.  W.  171,  19  A.  S.  R. 
31  Ala.  412,  70  Am.  Dec.  499;  Gonn  795;  State  v.  Doherty,  72  Vt.  381,  48 
V.  Howell,  35  Ala.  144,  73  Am.  Dec.  Atl.  658,  82  A.  S.  R.  951;  Kuykendall 
484;  Clark  v.  Goddard,  39  Ala.  164,  v.  Fisher,  61  W.  Va.  87,  56  S.  E.  48, 
84  Am.  Dec.  777;  Eastis  v.  Mont-  11  Ann.  Cas.  700,  8  L.R.A.(N.S.)  94; 
gomerj-,  95  Ala.  486,  11  So.  204,  36  Doty  v.  Strong,  1  Pin.  (Wis.)  313,  40 
A.  S.  R.  227;  Lewis  v.  State,  96  Ala.  Am.  Dec.  773. 

6,  11  So.  259,  38  A.  S.  R.  75;  Spring-  15.  Bowen  ▼.  Clarke,  22  Ore.  566, 

field  y.  State,  96  Ala.  81,  11  So.  250,  30  Pac.  430,  29  A.  S.  R.  625. 

38  A.  S.  R.  85;  Richmond,  etc.,  R.  Co.  16.  Bancroft  y.  Otis,  91  Ala.  279, 

V.  Trousdale,  99  Ala.  389,  13  So.  23,  8  So.  286,  24  A.  S.  R.  904;  Bessemer 

42  A.  S.  R.  69;   Bumey  v.   Torrev,  Land,  etc.,  Co.  y.  Campbell,  121  Ala. 

100  Ala.  157,  14  So.  685,  46  A.  S.  R.  50,  25  So.  793,  77  A,  S.  R.  17;  Fitz- 

33;  Morrissett  ▼.  Wood,  123  Ala.  384,  patrick  Square  Bale  Ginning  Co.  v. 

28  So.  307,  82  A.  S.  R.  127;  Tutwiler  McLanney,  153  Ala.  586,  44  So.  1023, 

CoaL  etc.,   Co.  y.  Nichols,   146   Ala.  127  A.  S.  B.  71;  Hill  v.  Finnigan,  77 

364,  39  So.  762,  119  A.  S.  B.  34;  Cal.  267,  19  Pae.  40,  11   A.   8.  B. 
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tionable  as  an  abstract  proposition  of  law,  is  calculated  to  mislead  the 
jury  and  affect  their  conclusion  upon  the  issue  submitted  to  them, 
it  will  call  for  reversal.^'  Still,  while  abstract  instructions  are  not 
generally  ground  for  reversal,  it  is  the  better  practice  to  omit  or 
refuse  instructions  of  that  character.** 

50.  Applicability  to  Pleadings  and  Issues. — ^In  determining  the 
scope  of  its  instructions  the  court  onust  keep  in  mind  the  issues  as  made 
by  the  pleadings  in  the  cause ;  and  the  general  rule  is  that  all  instruc- 
tions must  be  confined  to  those  issues,*'  and  the  evidence  in  support 
thereof,**  and  that  no  instruction  should  be  given  which  tenders 
an  issue  that  is  not  supported  by  the  pleadings,*  or  which  deviates 

279;  Grimes  v.  Greenblatt,  47  Colo.  W.  48,  51  A.  S.  E.  344;  Thompson  v. 
495,  107  Pac.  1111,  19  Ann.  Cas.  608;  Rake,  140  la.  232,  118  N.  W.  279,  18 
Beidler  v.  King,  209  III.  302,  70  N.  E.  L.R.A.(N.S.)  921;  Sooth  Covington, 
763,  101  A.  S.  R.  246;  Louisville,  etc.,  etc.,  R.  Co.  v.  Stroh,'  (Ky.)  66  S.  W. 
R.  Co.  V.  Kelly,  92  Ind.  371,  47  Am.  177,  57  L.R.A.  875;  Periey  v.  Cam- 
Rep.  149;  WoUery  v.  Louisville,  etc.,  bridge,  220  Mass.  507,  108  N.  E.  494, 
R.  Co.,  107  Ind.  381,  8  N.  E.  226,  57  L.R.A.1915E  432;  Tryon  v.  Pingree, 
Am.  Rep.  114;  Farrish  v.  Reigle,  11  112  Mich.  338,  70  N.  W.  905,  67  A. 
Grat.  (Va.)  697,  62  Am.  Dec.  666.  S.  R.  398,  37  L.R.A.  222;  McDaniel 

17.  Gaines  v.  Bard,  57  Ark.  615,  22  v.  State,  8  Smedes  &  M.  (iDss.)  401, 
S.  W.  570,  38  A.  S.  R.  266;  Coughlin  47  Am.  Dec.  93;  Sparks  v.  Dispatch 
V.  People,  18  lU.  266,  68  Am.  Dee.  Transfer  Co.,  104  Mo.  531,  15  S.  W. 
541;  O'Rourke  v.  Citizens'  Street  R.  417,  24  A.  S.  R.  351,  12  L.R.A.  714; 
Co.,  103  Tenn.  124,  52  S.  W.  872,  76  Glaser  v.  Rothschild,  221  Mo.  180,  120 
A.  S.  R.  639,  46  L.R.A.  614.  S.  W.  1,  17  Ann.  Cas.  576,  22  L.R.A. 

18.  Louisville,  etc.,  R.  Co.  V.  Markee,  (N.S.)  1045;  Smith  v.  Sedalia,  152 
103  Ala.  160,  15  So,  511,  49  A.  S.  R.  Mo.  283,  53  S.  W.  907,  48  L.R.A.  711; 
21;  Memphis,  etc.,  Co.  v.  White,  99  Swift  v.  Bleise,  63  Neb.  739,  89  N. 
Tenn.  256,  41  S.  W.  583,  38  L.R.A.  W.  310,  57  L.R.A.  147;  Atchison,  etc., 
427.  R.  Co.  V.  Baker,  21  Okla.  51,  95  Pac. 

19.  United  States  v.  One  Pearl  433,  16  L.R.A.(N.S.)  826;  Milhous  v. 
Necklace,  49  C.  C.  A.  287,  111  Fed.  Southern  Ry.,  72  S.  C.  442,  52  S.  E. 
164,  56  L.R.A.  130;  Alabama  Great  41,  110  A.  S.  R.  620;  Pennsylvania 
Southern  R.  Co.  v.  Sellers,  93  Ala.  9,  R.  Co.  v.  Naive,  112  Tenn.  239,  79 
9  So.  375,  30  A.  S.  R.  17;  McDonough  S.  W.  124,  64  L.R.A.  443;  Vickery  v. 
V.  Williams,  77  Ark.  261,  92  S.  W.  Hobbs,  21  Tex.  570,  73  Am.  Dec.  238; 
783,  7  Ann.  Cas.  276,  8  L.R.A.  (N.S.)  Tompkins  v.  Pacific  Mut.  life  Ins.  Co., 
452;  Clowdis  v.  Fresno  Flume,  etc.,  53  W.  Va.  479,  44  S.  E.  439,  97  A.  S. 
Co.,  118  Cal.  315,  50  Pac.  373,  62  A.  R.  1006,  62  L.R.A.  489;  Higgins  v. 
S.  R.  238;  De  Votie  v.  McGerr,  15  Minaghan,  78  Wis.  602,  47  N.  W.  941, 
Colo.  467,  24  Pac.  923,  22  A.  S.  R.  426;  23  A.  S.  R.  428,  11  L.R.A.  138. 
Colorado  Springs,  etc.,  R.  Co.  v.  Notes:  13  L.R.A.  272;  54  L.R.A. 
Nichols,  41  Colo.  272,  92  Pac.  691,  20  62. 

L.B.A.(N.S.)    215;   Jacksonville,  etc.,  20.  See  infra,  par.  51. 

E.  Co.  V.  Galvin,  29  Pla.  636,  11  So.  1.  Blackburn  v.  Crawford,  3  Wall. 

231,  16  L.R.A.  337;  Hewitt  v.  Lamb,  175,  18  U.  S.  (L.  ed.)  186;  Sheftall  v. 

130  Ga.  709,  61  S.  E.  716,  14  Ann.  Zipperer,  133  Ga.  488,  66  S.  E.  253, 

Cas.    800;    Exchange    Nat.    Bank    of  27  L.R.A. (N.S.)  442;  Louisville,  ete., 

Fitzgerald  v.  Henderson,  139  Ga.  260,  R.  Co.  v.  Harrod,  155  Ky.  155,  159 

77  S.  E.  36,  51  L.E.A.(N.S.)   549;  S.    W.    686,   47    LJl.A.(N.S.)    918; 

Negley  v.  Gowell,  91  la.  256,  59  N.  Sykee  v.  City  Sav.  Bank,  116  Mich. 

784 


Digitized  by 


Google 


14  B,  C.  L.  INSTRUCTIONS  §  60 

therefrom  in  any  material  respect*  The  rule  stated  applies  as  well 
to  criminal  as  to  civil  cases.*  The  theory  upon  which  it  is  founded 
is  that  the  giving  of  an  instruction  outside  the  issues  made  by  the 
pleadings  tends  to  mislead  the  jury  into  the  belief  that  such  an 
issue  is  properly  before  them  and  to  bring  them  to  an  improper 
verdict.*  It  follows,  from  the  rul.e  that  instructions  should  be  con- 
fined to  the  pleadings,  that  it  is  not  oror  to  refuse  to  charge  on  a 
particular  contention  or  theory  of  a  party  where  such  contention  or 
theory  is  not  presented  by  the  pleading,*  or  where  it  has  been  aban- 
doned.' But  while  an  instruction  for  a  party,  though  made  relevant 
by  some  evidence,  is  bad  if  there  is  no  warrant  for  it  under  the 
pleadings,'  still  where  a  particular  matter  is  treated  by  both  parties 
as  being  in  issue,  and  in  respect  to  which  evidence  has  been  given, 
it  is  not  improper  to  charge  thereon,  although  such  matter  may  not 

321,  73  N.  W.  369,  69  A,  S.  E.  562;  Brokerage  Co.  v.  Central  of  Georgia 

Winston  v,  Taylor,  28  Mo.  82,  75  Am.  B.  Co.,  122  Ga.  646,  50  S.  E.  473,  69 

Dee.  112;  Sparks  y.  Dispatch  Trans-  L.R.A.  119;   Grimsley  t.   Singletaiy, 

fer  Co.,  104  Mo.  531, 15  S.  W.  417,  24  133  Ga.  56,  65  S.  E.  92,  134  A.  8.  B. 

A.  S.  R.  361,  12  L.R.A.  714;  Seufert  196;  Siegel,  etc.,  Co.  v.  Tecka,  218  111. 

V.  Gille,  230  Mo.  453,  131  S.  W.  102,  559,  75  N,  E.  1053,  109  A.  S.  B.  302, 

31  L.R.A.(N.S.)  471;  Dunn  v.  Bush-  2  L.B.A.(N.S.)  647;  Goodbar  v.  Lidi- 

neU,  63  Neb.  568,  88  N.  W.  693,  73  key,  136  Ind.  1,  35  N.  B.  691,  43  A. 

A.   S.   B  474;  Bagley  v.  Smith,  10  S.  B.  296;  New  York,  etc.,  B.  Co.  ▼, 

N.  Y.  489,  61  Am.  Dec.  756;  Weaver  Roper,  176  Ind.  497,  96  N.  E.  468, 

▼.  Nugent,  72  Tex.  272,  10  S.  W.  451,  36  L.BA.(N.S.)  952;  Metzgar  v.  Chi- 

13  A.  S.  R.  792;  Bertha  Zinc  Co.  v.  cago,  etc.,  E.  Co.,  76  la.  387,  41  N.  W. 

Martin,  93  Va.  791,  22  S.  E.  869,  70  49,  14  A.  S.  B.  224;  Smith  v.  Hale, 

LJR.A.  999;  Norfolk,  etc.,  B.  Co.  v.  158  Mass.  178,  33  N.  E.  493,  35  A. 

Bondurant,   107    Va.   515,   59    S.   E.  S.  E.  485 ;  Stewart  v.  Cincinnati,  etc., 

1091,  122  A.   S.  E.   867,  15  L.B.A.  R.  Co.,  89  Mich.  315,  50  N.  W.  852, 

(N.S.)  443.  17  L.R.A.  539;  East  Line,  etc.,  R.  Co. 

2.  Tilke  v.  Johnson,  22  N.  D.  76,  v.  Scott,  72  Tex.  70,  10  S.  W.  99,  13 

132  N.  W.  640,  Ann.  Cas.  1913E  1005.  a.  S.  R.  758. 

„  ^;,"^^^^°?/\  ^'jJ^^i^^L®*;,?^^'  ^^      «•  St.  Louis,  etc.,  B.  Co.  v.  Ozier,  86 

il  ?•  ^o!'  ^  ic^^\^■o^^  ^f^M^4  Ark.  593,  110  S.  W.  593,  17  L.EJI. 

?*"c'  ^^^4o  ''^'n^  ®./'  ^P'  ^?^  (N.S.)  327;  Southwestern  Telegmph, 

^«®Til   Vro  ?i  K'?°8f7   If^Tn  ^■'  Co.,  V.  Abeles,  94  Ark.  254, 126  s! 

Jl?;'sta't^VI£i S  5i^n.V8;  W- 754  I«)  A.  S.  H- 115,  21  Ann.  C^. 

104  N.  W.  971,  2  L.B.A.{N.S.)  49;  i"''^' ^''^J'.^ri      j^f^^TTp^'' 

Ciyer  v.  State,  71  Miss.  467,  14  So.  ^  ^an.  522,  112  Pac.  115,  31  L.B.A. 

261,  42  A.  S.  B.  473;  Jones  v.  State,  (N.S.)  1126;  Hann  y.  National  Union, 

63  Tex.  Crim.  131, 110  S.  W.  741, 126  97  Mich.  513,  56  N.  W.  834,  37  A. 

A.  S.  B.  776;  Hill  v.  Commonwealth,  S.  B.  365;  State  v.  Mitton,  37  Mont. 

88  Va.  633, 14  S.  E.  330,  29  A.  S.  B.  366,  96  Pac  926,  127  A.  S.  B.  732; 

744.  Hewitt  v.  Seattle,  62  Wash.  377,  113 

4.  Smith  V.  Bayer,  46  Ore.  143,  79  Pac  1084,  32  L.B.A.(N.S.)  632. 
Pac.  497, 114  A.  S.  B.  858.  7.  Weetem  Union  TeL  Co.  v.  Coo- 

6.  DardeneDe  Pontoon  Bridge,  etc,  per,  71  Tex.  607,  9  S.  W.  598,  10 

Co.  ▼.  Croom,  95  Ark.  284,  129  S.  W.  A.  S.  B.  772,  1  L.B.A.  728;  Snyder  v. 

280,  30   LJl.A.(N.S.)    3C0;   Augusta  Wheeling  Electrical  Co.,  43  W.  Va. 
R.  C.  L.  XIV.— 60.              785 
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have  been  put  in  issue  by  the  pleadings.*  In  such  cams  the  court 
will  treat  the  pleadings  as  the  parties  ^emselves  have  treated  them, 
as  sufficiently  broad  to  sustain  the  issue.*  In  appljdng  the  rule  that 
instructions  should  be  thus  confined  it  has  been  held  that  it  is  error 
for  a  trial  court  to  instruct  the  jury  that  they  may  base  their  ver- 
dict in  favor  of  plaintiff  upon  a  cause  of  action,  however  meritorious 
or  satisfactorily  proved,  that  is  substantially  different  from  that  which 
is  alleged.**  In  a  negligence  action  the  instructions  must  be  confined 
to  the  particular  acts  of  negligence  charged  in  the  complaint,**  and 
it  has  been  held  that  an  instruction  which  predicates  the  defendant's 
right  to  a  verdict  on  an  alleged  act  of  contributory  negligence  should 
be  refused  where  such  act  is  not  covered  by  the  pleas  of  the  defend- 
ant.*' And  again  it  has  been  ruled  that  where  one  is  charged  with 
robbery  by  putting  in  fear,  it  is  error  to  charge  the  jury  to  find  him 
guilty  if  he  committed  the  robbery  by  force  and  violence  to  the 
person.** 

51.  Applicability  to  Evidence. — ^The  scope  of  an  instruction  in  a 
particular  case  is  to  be  determined,  not  alone  by  the  pleadings  therein, 
but  also  by  the  evidence  in  support  of  the  issues  between  the  parties, 
and,  even  though  an  issue  is  raised  by  the  pleadings,  it  is  not  proper 
to- give  an  mstruction  thereon  although  it  may  be  abstractly  correct,** 
where  there  is  no  basis  for  it  in  the  evidence.*'    The  principle  upon 

661,  28  S.  B.  733,  64  A.  S.  B.  922,  13.  State  v.  Crowell,  149  Mo.  391, 

39  L.R.A.  499.  50  S.  W.  893,  73  A.  S.  B.  402. 

8.  Whitesell  v.  Hill,  101  la.  629,  14.  Western  Stone  Co.  v.  Muscial, 
70  N.  W.  750,  37  L.R.A.  830;  Richard-  196  111.  382,  63  N.  E.  664,  89  A  S.  R. 
son  V.  Anderson,  109  Md.  641,  72  Atl.  325;  State  v.  Douglas,  26  Nev.  196, 
485, 130  A.  S.  B.  543,  25L.B.A.(N.S.)  65  Pac.  802,  99  A.  S.  B.  688.  See 
393;  Swift  &  Co.  v.  Bleise,  63  Neb.  also  supra,  par.  49,  as  to  abstract 
739,  89  N.  W.  310,  57  L.B.A.  147;  instructions. 

Boyd  V.  Portland  Electric  Co.,  40  Ore.  15.  Parks   v.   Ross,   11   How.   362, 

126,  66  Pac.  576,  57  L.R.A.  619.  13  U.  S.  (L.  ed.)  730;  Richardson  v. 

9.  Johnson  v.  Coughren,  55  Wash.  Boston,  19  How.  263,  15  U.  S.  (L. 
125,  104  Pac.  170,  19  Ann.  Cas.  1148.  ed.)  639;  White  v.  Burnley,  20  How. 

10.  Jacksonville,  etc.,  B.  Co.  v.  Gal-  249,  15  U.  S.  (L.  ed.)  886;  Goodman 
vin,  29  Fla.  636,  U  So.  231, 16  L.E.A.  v.  Simonds,  20  How.  343,  15  U.  S. 
337.  (L.  ed.)  934;  Chafee  v.  Boston  Belt- 

11.  Southern  B.  Co.  v.  Chatman,  124  ing,  20  Wall.  161,  22  U.  S.  (L.  ed.) 
Ga.  1026,  53  S.  E.  692,  4  Ann.  Cas.  241;  Merchants'  Mut.  Ins.  Co.  v.  Bar- 
675,  6  L.R.A.(N.S.)  283 ;  Norfolk,  etc.,  ing,  20  Wall.  161,  22  U.  S.  (L.  ed) 
E.  Co.  V.  Hoover,  79  Md.  253,  29  Atl.  250;  Purple  v.  Union  Pac  R.  Co.,  114 
994,  47  A.  S,  B.  392,  25  LJIA.  710;  Fed.  123,  51  C.  C.  A.  123,  57  L.E.A. 
Dambmann  v.  Metropolitan  St.  B.  Co.,  700;  Southern  Pac  Co.  ▼,  Schoer,  114 
180  N.  T.  384,  73  N.  E.  59,  2  LJIA..  Fed.  466,  52  C.  C.  A.  268,  57  L.B.A. 
(N.S.)  309.  707;  Blanton   v.   United   States,  213 

Note:  41  LJI.A.  153.  Fed.  320,  130  C.  C.  A.  22,  Ann.  Cas. 

12.  Birmingham  Bailway,  etc,  Co.  1914D  1238;  Horton  v.  Smith,  8  Ala. 
Y.  City  Stable  Co.,  119  Ala.  616,  24  73,  42  Am.  Dec  628;  Eastis  v.  Mont- 
So.  558,  72  A  S.  B.  955.  gomery,  96  Ala.  486,  11  So.  204,  36 
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which  this  rule  is  founded  is  that  only  such  axt  iasbiioaon  should 
be  given  as  is  based  upon  the  legitimate  evidence  in  the  case.    The 

A.  S.  R.  227;  Lewis  v.  State,  98  Ala.  660,  16  S.  E.  842,  32  A.  8.  B.  101; 

6, 11  So,  259,  38  A.  S.  B.  75;  Piillman  Jackson  v.  State,  91  Ga.  271,  18  S.  E. 

Palace-Car  Co.  t.  Adams,  120  Ala.  581,  298,  44  A.  S.  R.  22;  ConiifE  t.  Cook, 

24  So.  921,  74  A.  S.  B.  53,  45  L.B.A.  95  Ga.  61,  22  S.  E.  47,  51  A.  S.  B. 

767;  Pullman  Car  Co.  v.  Krauss,  145  55;  Powell  v.  State,  101  Ga.  9,  29  S. 

Ala.  395,  40  So.  398,  8  Ann.  Cas.  218,  E.  309,  65  A.  S.  B.  277;  Knight  t. 

4  L.B.A.(N.S.)  103;  Zachary  t.  Pace,  State,  114  Ga.  48,  39  S.  E.  928,  88 
9  Ark.  212,  47  Am.  Dec.  744;  Penning-  A.  S.  B.  17;  Walker  v.  State,  116  Ga. 
ton  ▼.  Yell,  11  Ark.  212,  52  Am.  Dee.  537,  42  S.  E.  787,  67  LJI.A.  426; 
262;  little  Bock,  etc,  B.  Co.  v.  Barry,  Georgia  By.,  etc.,  Co.  ▼.  Baker,  125  Ga. 
58  Ark.  198,  23  S.  W.  1097,  25  L.B.A.  562,  54  S.  E.  639,  114  A.  S.  B.  246, 
386;  Bice  v.  Wood,  61  Ark.  442,  33  5  Ann.  Cas.  484,  7  LJI.A.  (N.S.)  103; 
S.  W.  636,  31  L.R.A.  609;  Phoenix  Southern  B.  Co.  v.  Chambers,  126  Ga. 
Ins.  Co.  T.  Flemming,  66  Ark.  54,  44  40^  65  S.  E.  37,  7  LJEtA.(N.S.)  926; 
S.  W.  464,  67  A.  S.  B.  900,  39  LJt.A.  Grumsly  v.  Singletary,  133  Ga.  56, 
789;  Bust  Land,  etc.,  Co.  v.  Isom,  70  65  S.  E.  92, 134  A.  S.  B.  196;  Central 
Ark.  99,  66  S.  W.  434,  91  A.  S.  B.  Geoi^  Power  Co.  v.  Comwell,  139 
68;  St.  Louis,  etc.,  E.  Co.  v.  Wilson,  Ga.  1,  76  S.  E.  387,  Ann.  Cas.  1914A 
70  Ark.  136,  66  S.  W.  661,  91  A.  S.  880;  Tarr  v.  Oregon  Short  Line  B.  Co., 
R.  74;  Little  Bock  B.  etc.,  Co.  v.  Goer-  14  Idaho  192,  93  Pac.  957,  126  A.  8. 
ner,  80  Ark.  158,  95  S.  W.  1007,  10  B.  151;  Jones  v.  CaldweU,  20  Idaho  5, 
Ann.  Cas.  273,  7  L.B.A.(N.S.)  97;  116  Pac.  110,  48  L.BA.(N.S.)  119; 
Arkansas,  etc.,  B.  Co.  v.  Sain,  90  Ark.  Stout  ▼.  MeAdams,  2  Scam.  (111.)  67, 
278,  119  S.  W.  659,  22  L.E.A.(N.S.)  33  Am.  Dec.  441;  Chicago,  etc.,  B.  Co. 
910;  Jackson  v  Williams,  92  Ark.  486,  v.  George,  19  IlL  510,  71  Am.  Deo. 
123  S.  W.  751,  25  LJIA.(N.S.)  840;  239;  Hosley  v.  Brooks,  20  lU.  115,  71 
St.  Lonis,  etc.,  B.  Co.  t.  Jackeion,  96  Am.  Dec.  252;  Chicago,  etc.,  B.  Co.  v. 
Ark.  469,  132  S.  W.  206,  31  L.E.A.  West,  125  Dl.  320,  17  N.  E.  788,  8  A. 
(N.S.)  980;  Moore  ▼.  Hopkins,  83  CaL  S.  R.  380;  Richelieu  Hotel  Co.  ▼.  In- 
270,  23  Pac.  318,  17  A.  S.  R.  248;  temational  Military  Encampment  Co., 
Munro  v.  Pacific  Coast  Dredging,  etc.,  140  Dl.  248,  29  N.  E.  1044,  33  A.  S. 
Co.,  84  Cal.  515,  24  Pac.  303,  18  A.  R.  234;  Oeveland,  etc.,  R.  Co.  v.  Jen- 
S.  R.  248;  Baddeley  v.  Shea,  114  Cal.  kins,  174  111.  398,  51  N.  E.  811,  66 
1,  45  Pac.  990,  55  A.  8.  R.  56,  33  A.  S.  R.  296,  62  L.R.A.  922;  Illinois 
L.R.A.  747;  Perot  v.  Cooper,  17  Colo.  Steel  Co.  v.  McFadden,  196  111.  344,  63 
80,  28  Pac.  391,  31  A.  S.  R.  258;  N.  E.  671,  89  A.  S.  R.  319;  Tyner  v. 
McMillen  v.  Ferrum  Min.  Co.,  32  Colo.  Stoops,  11  Ind.  22,  71  Am.  Dec.  341; 
38,  74  Pac.  461,  105  A.  S.  R.  64;  Noblesville,  etc.,  Co.  v.  Gause,  76  Ind. 
Denver  City  Tramway  Co.  v.  Hills,  50  142,  40  Am.  Rep.  224;  Evansville,  etc., 
Colo.  328,  116  Pac.  125,  36  L.R.A.  B.  Co.  v.  Guyton,  115  Ind.  450,  17 
(N.S.)  213;  Brown  v.  Illius,  27  Conn.  N.  E.  101,  7  A.  8.  R.  458;  Goodbar 
84,  71  Am.  Deo.  49;  State  v.  Main,  69  v.  Lidikey,  136  Ind.  1,  35  N.  E.  691, 
Conn.  123,  37  Atl.  80,  61  A.  S.  B.  30,  43  A.  8.  B.  296;  Eureka  Block  Coal 
36  L.R.A.  623;  Stedman  v.  O'Neil,  82  Co.  v.  Wells,  29  Ind.  App.  1,  61  N.  E. 
ConA.  199,  72  Atl.  923,  22  L.B.A.  236,  94  A.  S.  R.  259;  Richards  v. 
(N.S.)  1229;  Georgetown,  etc.,  R.  Co.  Knight,  78  la.  69,  42  N.  W.  584,  4 
▼.  Smith,  25  App.  Cas.  (D.  C.)  259,  L.R.A.  453;  N^ley  v.  CoweU,  91  la. 

5  L.B.A.(N.S.)  274;  District  of  Co-  256,  69  N.  W.  48,  51  A.  S.  B.  344; 
hnnbia  t.  Duryee,  29  App.  Cas.  (D.  Hall  t.  Hanson,  99  la.  698,  68  N.  W. 
C.)  327,  10  Ann.  Cas.  675;  Southern  922,  34  LJI.A.  207;  Wheeler  v.  Boone, 
Express  Co.  v.  Newl^,  36  Ga.  635,  91  108  la.  235,  78  N.  W.  909,  44  L.R.A. 
Am.  Dec  783;  Swift  v.  Tatner,  89  Ga.  821;  State  ▼.  Smith,  129  la.  709,  106 
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fact  that  it  may  be  correct  as  a  general  principle  of  law  is  not  mate- 
rial, for  it  is  the  duty  of  the  court  to  confine  itself  to  a  statement 

N,  W.  187,  6  Ann.  Gas.  1023,  4  LJl.A.  130  A.  8.  R.  543,  25  LJl.A.(N.S.) 

(N.S.)  639;  MeQovem  t.  Interurban  393;  Pitznogle  v.  Western  Maryland 

R.  Go.,  136  la.  13,  111  N.  W.  412, 125  R.  Co.,  119  Md.  673,  87  AtL  917,  46 

A.  8,  R.  215,  13  L.R.A.{N.8.)   476;  L.R.A.(N.S.)    319;  Wood  v.  SkcUey, 

Hoffman  v.  Cedar  Rapids,  etc.,  R.  Co.,  196  Mass.  114,  81  N.  E.  872,  124  A. 

157  la.  655,  139  N.  W.  166,  Ann.  Gas.  8.  R.  516;  Log  Owners'  Booming  Co. 

1915C   905;   Feineman   v.    Sachs,   33  v.  HnbbeU,  135  Mich.  65,  97  N.  W. 

Kan.  621,  7  Pac.  222,  52  Am.  Rep.  157,   4   L.R.A.(N.8.)    573;    State    v. 

547;  North  Missouri  R.  Co.  v.  Akers,  Whitman,  103  Minn.  92,  114  N.  W. 

4  Kan.  453,  96  Am.  Dec.  183;  Mark-  363,  14  Ann.  Gas.  309;  Newman   y. 

land  V.  McDaniel,  51   Kan.   350,  32  Foster,  3  How.  (Miss.)   383,  34  Am. 

Pac.  1114,  20  L.R.A.  96;  Willard  v.  Dec.  98;  Manry  v.  State,  68  Miss.  605, 

Ostrander,  51  Kan.  481,  32  Pac.  1092,  9  So.  445,  24  A.  S.  R.  291;  Ferguson 

37  A.  S.  R.  294;  Gobe  v.  Coughlin  v.  State,  71  Miss.  805,  16  So.  66,  42 
Hardware  Co.,  83  Kan.  522,  112  Pac.  A.  S.  R.  492;  O'Fallon  v.  Boismenn, 
115,  31  L.R.A.(N.S.)  1126;  Phoenix  3  Mo.  405,  26  Am.  Dec.  678;  Claflin 
Ins.  Co.  V.  Lawrence,  4  Mete.  (Ky.)  v.  Rosenberg,  42  Mo.  439,  97  Am.  Dec. 
9,  81  Am.  Dec.  521;  Louisville,  etc.,  336;  Sparks  v.  Dispatch  Transfer  Co., 
Mail  Co.  V.  Barnes,  117  Ky.  860,  79  104  Mo.  531,  15  S.  W.  417,  24  A. 
S.  W.  261,  111  A.  S.  R.  273,  64  L.R.A.  S.  R.  361,  12  L.RA.  714;  Och  v.  Mis- 
574;  Crabtree  v.  Dawson,  119  Ky.  148,  souri,  etc.,  R.  Co.,  130  Mo.  27,  31  S. 
83  S.  W.  557,  115  A.  S.  R.  243,  67  W.  962,  36  L.R.A.  442;  State  v.  Gru- 
L.R.A.  565;  Adams  Express  Co.  v.  gin,  147  Mo.  39,  47  8.  W.  1058,  71 
Hibbard,  145  Ky.  818,  141  S.  W.  397,  A.  S.  R.  553,  42  L.R.A.  774;  Progress 

38  L.R.A.(N.S.)  432;  Henderson  v.  Press  Brick,  etc.,  Co.  v.  Gratiot  Brick, 
Western  Marine,  etc.,  Ins.  Co.,  10  Rob.  etc.,  Co.,  151  Mo.  501,  52  S.  W.  401, 
(La.)  164,  43  Am.  Dec.  176;  State  v.  74  A.  S.  R.  557;  Smith  v.  Sedalia,  152 
Fontenot,  50  La.  Ann.  537,  23  So.  634,  Mo.  283,  53  S.  W.  907,  48  L.R.A. 
69  A.  8.  R.  455;  House  v.  New  Or-  711;  State  v.  Weaver,  165  Mo.  1,  66 
leans  Marine,  etc.,  Ins.  Co.,  10  La.  1.  S.  W.  308,  88  A.  S.  R.  406;  State  v. 
29  Am.  Dec.  456;  Marshall  v.  Haney,  Mo.  457,  85  8.  W.  595,  105  A.  S.  R. 
4  Md.  498,  59  Am.  Dec.  92;  Benson  v.  Coleman,  186  Mo.  151,  84  S.  W.  978, 
Atwood,  13  Md.  20,  71  Am.  Dec.  611;  69  L.R.A.  381;  State  v.  Brock,  186 
Andre  v.  Bodman,  13  Md.  241,  71  Am.  625,  2  Ann.  Gas.  768;  Gibler  v.  Termi- 
Dec.  628;  Abbott  v.  Gatch,  13  Md.  314,  nal  R.  Ass'n,  203  Mo.  208,  101  8.  W. 
71  Am.  Dec.  635;  Baltimore,  etc.,  R.  37,  11  Ann.  Gas.  1194;  State  v.  Gamp- 
Co.  V.  Worthington,  21  Md.  275,  83  beU,  210  Mo.  202,  109  S.  W.  706,  14 
Am.  Dec.  578;  Cooke  v.  England,  27  Ann.  Gas.  403;  State  v.  Porter,  213 
Md.  14,  92  Am.  Dec.  618;  Baltimore,  Mo.  43,  111  8.  W.  529,  127  A.  8.  R. 
etc.,  R.  Go.  V.  Schumacher,  29  Md.  589;  Scheurer  v.  Banner  Rubber  Co., 
168,  96  Am.  Dec.  510;  Baltimore,  etc.,  227  Mo.  347,  126  8.  W.  1037,  21  Ann. 
R.  Co.  V.  Swann,  81  Md.  400,  32  Atl.  Gas.  1110,  28  L.R.A.(N.S.)  1207; 
175,  31  L.R.A.  313;  Jackson  v.  Jack-  Fitzgerald  v.  Clark,  17  Mont.  100,  42 
son,  82  Md.  17,  33  Atl.  317,  34  L.R.A.  Pac.  273,  52  A.  8.  R.  665,  30  L.R.A. 
773;  Oldenburg  v.  Dorsey,  102  Md.  803;  Lombard  v.  Mayberrv,  24  Neb. 
172,  62  Atl.  576,  5  Ann.  Gas.  841;  674,  40  N.  W.  271,  8  A.  S.  R.  234; 
Sturtevant  Go.  v.  Cumberland,  etc.,  Sloan  v.  Cobum,  26  Neb.  607,  42  N. 
Co.,  106  Md.  587,  68  Atl.  351,  14  W.  726, 4  L.R.A.  470 ;  McCormick  Har- 
Ann.  Gas.  675;  Palatine  Ins.  Co.  v.  vesting  Mach.  Co.  y.  Nillan,  63  Neb. 
O'Brien,  107  Md.  341,  68  Atl.  484,  391,  88  N.  W.  497,  93  A.  S.  R.  449, 
16  L.R.A.(N.8.)  1055;  Richardson  v.  56  L.R.A.  338;  Dunn  v.  Bushnell,  63 
Anderson,  109  Md.  641,  72  Atl.  485,  Neb.  568,  88  N.  W.  693,  93  A.  S.  R. 
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of  such  principles  of  law  as  are  applicable  to  the  evidence  received 
in  support  of  tjae  contentions  of  the  parties,  and  thus  to  aid  the  jury 

474;  Stevens  v.  State,  84  Neb.  759, 122  10  A.  S.  E.  772,  1  L.E.A.  728;  East 
N.  W.  58,  19  Ann.  Cas.  121;  Bryant  Line,  etc.,  R.  Co.  v.  Scott,  72  Tex.  70, 
V.  Modem  Woodmen  of  America,  86  10  S.  W.  99,  13  A.  S.  E.  758;  Mis- 
Neb.  372,  125  N.  W.  621,  21  Ann,  souri  Pac.  R.  Co.  v.  Wortham,  73  Tex. 
Cas.  365,  27  L.E.A.(N.S.)  326;  Bry-  25, 10  S.  W.  741,  3  L.R.A.  368;  Gulf, 
ant  V.  Modem  Woodmen  of  America,  etc,  R.  Co.  v.  Blohn,  73  Tex.  637,  11 
86  Neb.  376,  125  N.  W.  621,  21  Ann.  S.  W.  867,  4  L.R.A.  764;  Cotulla  v. 
Cas.  365,  27  L.R.A.  (N.S.)  326;  Wal-  Kerr,  74  Tex.  89,  11  S.  W.  1058,  15 
lenburg  v.  Missouri  Pac.  R.  Co.,  86  A.  S.  R.  819;  Tex.,  etc.,  R.  Co.  v. 
Neb.  642,  126  N.  W.  289,  37  L.R.A.  MUler,  79  Tex.  78,  15  S.  W.  264,  23 
(N.S.)  135;  In  re  Gray,  88  Neb.  835,  A.  S.  R.  308,  11  L.R.A.  395;  Pullman 
130  N.  W.  746,  Ann.  Cas.  1912B  1037,  Palace  Car  Co.  v.  Smith,  79  Tex.  468, 
33  L.R.A.(N.S.)  319;  Schultz  v.  Stete,  14  S.  W.  993,  23  A.  S.  R.  356,  13 
89  Neb.  34,  130  N.  W.  972,  Ann.  Cas.  L.R.A.  215;  Texas  Midland  Ry.  v 
1912C  495,  33  L.R.A.(N.S.)  403;  Dean,  98  Tex.  517,  85  S.  W.  1135,  70 
Eisentraut  v.  Madden,  97  Neb.  466,  L.E.A.  943;  Lynch  v.  State,  24  Tex. 
150N.W.  627,  L.E.A.1915C  893;  State  App.  350,  6  S.  W.  190,  5  A.  S.  R. 
V.  Hartley,  22  Nev.  342,  40  Pac  372,  888;  Howard  v.  State,  37  Tex.  Crim. 
28  L.R.A.  33;  Towle  v.  Leavitt,  23  494,  36  S.  W.  475,  66  A.  S.  R.  812; 
N.  H.  360,  55  Am.  Dec.  195;  Wheeler  Montgomery  v.  State,  43  Tex.  Crim. 
V.  Grand  Trunk  R.  Co.,  70  N.  H.  607,  304,  65  S.  W.  537,  55  L.R.A.  866; 
50  AtL  103,  64  L.R.A.  955;  ConsoH-  Blocher  v.  State,  55  Tex.  Crim.  30, 114 
dated  Traction  Co.  v.  Scott,  58  N.  J.  S.  W.  814,  131  A.  S.  R.  772;  Downey 
Law  682,  34  Atl.  1094,  55  A.  S.  R.  v.  Gemini  Min.  Co.,  24  Utah  431,  68 
620,  33  L.R.A.  122;  State  v.  Hildreth,  Pac  414,  91  A.  S.  R.  798;  Rogers  v. 
31  N.  C.  440,  51  Am.  Dec.  369;  Atchi-  Rio  Grande  Westem  R.  Co.,  32  Utah 
son,  etc.,  R.  Co.  v.  Baker,  21  Okla.  51,  367,  90  Pac.  1075,  125  A.  S.  R.  876; 
95  Pac  433,  16  L.R.A. (N.S.)  825;  Sprague  v.  Fletcher,  69  Vt.  69,  37  Atl. 
Bowen  v.  Clarke,  22  Ore  566,  30  Pac.  239,  37  L.R.A.  840;  Hopkms  v.  Hey- 
430,  29  A.  S.  R.  625;  State  v.  Megor-  wood,  86  Vt.  486,  86  Atl.  305,  49 
den,  49  Ore.  259,  88  Pac.  306,  14  Ann.  L.R.A.(N.S.)  710;  Johnson  v.  Jen- 
Cas.  130;  Stouffer  v.  Latshan,  2  Watts  nings,  10  Grat.  (Va.)  1,  60  Am.  Dec. 
(Pa.)  165,  27  Am.  Dec.  297;  Harvey  323;  Borland  v.  Barrett,  76  Va.  128, 
V.  Thomas,  10  Watts  (Pa.)  63,  36  44  Am.  Rep.  152;  Virginia  Midland 
Am.  Dec.  141;  Haines  v.  Stauffer,  13  R.  Co.  v.  White,  84  Va.  498,  5  S.  E. 
Pa.  St.  541,  53  Am.  Dec  493;  NefE  573,  10  A.  S.  R.  874;  Norfolk,  etc., 
V.  Harrisburg  Traction  Co.,  192  Pa.  R.  Co.  v.  Bondurant,  107  Va.  515,  59 
St.  501,  43  AtL  1020,  73  A.  S.  R.  S.  E.  1091, 122  A.  S.  R.  867, 15  L.R.A. 
825;  Franklin  Trust  Co.  v.  Philadel-  (N.S.)  443;  WilUams  Printing  Co.  v. 
phia,  etc,  R.  Co.,  222  Pa.  St.  96,  70  Saunders,  113  Va.  156,  73  S.  E.  472, 
Atl.  949,  22  L.E.A.(N.S.)  828;  Bain-  Ann.  Cas.  1913E  693;  Sroufe  v.  Moran 
berg  V.  South  Carolina  R.  Co.,  9  S.  C.  Bros.  Co.,  28  Wash.  381,  6'8  Pac.  896, 
61,  30  Am.  Rep.  13;  Mason  v.  South-  92  A.  S.  E.  847;  State  v.  Bruggold,  40 
em  E.  Co.,  58  S.  C.  70,  36  S.  B.  440,  Wash.  12,  82  Pac  132,  6  Ann.  Cas. 
79  A.  S.  R.  826,  53  L.R.A.  913;  Boyd  716;  Kerr  v.  Lunsford,  31  W.  Va.  659, 
▼.  Vanderbilt  Ins.  Co.,  90  Tenn.  212,  8  S.  E.  493,  2  LHA.  668;  Tower  v. 
16  S.  W.  470,  25  A,  S.  E.  676;  Penn-  Whip,  53  W.  Va.  158,  44  S.  E.  179, 
sylvania  R.  Co.  v.  Naive,  112  Tenn.  63  L.R.A.  937;  Rowan  v.  HuU,  55  W. 
239,  79  S.  W.  124,  64  LJLA.  443;  Va.  335,  47  S.  B.  92,  104  A.  S.  R. 
ICcCown  V.  Schrimpf,  21  Tex.  22,  73  998,  2  Ann.  Cas.  884;  State  v.  Wood- 
Am.  Dec  221;  Westem  Union  Tel.  Co.  row,  58  W.  Va.  627,  52  S.  E.  545,  6 
T.  Cooper,  71  Tex.  507,  9  S.  W.  598.  Ann.  Cas.  180,  2  L.R.A.(N.S.)   862; 
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§  51  INSTRUCTIONS  14  R.  C.  I* 

in  arriving  at  a  correct  determination  of  the  issues  involved.  If  an 
instruction  is  not  thus  based  on  the  evidence  it  is  erroneous  in  that 
it  introduces  before  the  jury  facts  not  presented  thereby,  and  is  well 
calculated  to  mislead  and  induce  them  to  suppose  that  such  a  state 
of  facts  in  the  (pinion  of  the  court  was  possible  under  the  evidence, 
and  might  be  considered  by  them.**  The  same  principle  renders  erro- 
neous an  instruction  based  on  excluded  evidence ; "  but  an  instruc- 
tion is  not  necessarily  erroneous  because  the  evidence  on  which  it 
is  based  was  incompetent.**  However,  where  there  is  any  evidence 
tending  to  prove  a  fact  which  the  charge  assumes,  the  Court  may 
properly  give  instructions  thereon,*^  although  it  may  be  opposed  by 
a  preponderance  of  the  evidence,"  for  a  charge  to  the  jury  cannot 
be  said  to  be  abstract  when  there  is  evidence  to  which  the  rule  can 
be  applied.*  Based  on  the  doctrine  that  instructions  must  be  con- 
sidered as  a  whole  and  that,  in  determining  their  validity,  they  must 
not  be  separated  from  other  instructions  of  which  they  are  a  part,' 

State  V.  Legg,  59  W.  Va.  315,  53  S.  Dec.  43;  Breese  v.  State,  12  Ohio  St 

E.  545,  3  L.R.A.(N.S.)  1152;  Comer  v.  146,  80  Am.  Dec.  340;  O'Rourke  v.  Cit- 

Ritter  Lumber  Co.,  59  W.  Va.  688,  53  izens'  Street  R.  Co.,  103  Tenn.  124,  52 

S.  E.  906,  8  Ann.  Cas.  1105,  6  L.R.A.  S.  W.  872,  76  A.  S.  R.  639,  46  L.R.A. 

(N.S.)  552;  Kuvkendall  v.  Fisher,  61  614;  llissouTi  Pac.  R.  Co.  v.  Platzer, 

W.  Va.  87,  56  S".  E.  48,  11  Ann,  Cas.  73  Tenn.  117,  11  S.  W.  160,  15  A.  S. 

700,  8  L.R.A.(N.S.)  94;  Diddle  v.  Con-  R.  771,  3  L.R.A.  639;  Smith  v.  Clark, 

tinental  Casualty  Co.,  65  W.  Va.  170,  37  Utah  116,  106  Pac.  653,  Ann.  Cas. 

63  S.  E.  962,  22  L.R.A.{N.S.)   779;  1912B    1366,    26    L.R.A.(N.S.)    953; 

Carpenter  v.  Hyman,  67  W.  Va.  45,  State  v.  Legg,  59  W.  Va.  315,  53  S. 

66  S.  E.  1078,  20  Ann.  Cas.  1310;  E.  545,  3  L.R.A.(N.S.)  1162;  State  v. 

Smith    V.   Milwaukee   Builders',    pte.,  Woodrow,  58  W.  Va.  527,  52  S.  E. 

Exchange,  91  Wis.  360,  64  N.  W.  ](  41,  545,  6  Ann.  Cas.  180,  2  L.R.A.(N.S.) 

51  A.  S.  R.  912,  30  L.R.A.  504;  Gat-  862;   Diddle,  v.  Continental   Casualty 

zow  V.  Buening,  106  Wis.  1,  81  N.  W.  Co.,  65  W.  Va.  170,  63  S.  E.  962,  22 

1003,  80  A.  S.  R.  17,  49  LJl.A.  475;  L.R.A.(N.S.)  779. 

.Jones  V.  Monson,  137  Wis.  478,  119  17.  Pleasants  v.  Scott,  21  Ark.  370, 

N.  W.  179,  129  A.  S.  R.  1082;  Jera-  76  Am.  Dec.  403;  Jones  v.  Caldwell, 

chek  V.  Milwaukee  Eleetric  Ry.  etc,  20  Idaho  5,  116  Pac.  110,  48  L.R.A. 

Co.,  139  Wis.  505,  121  N.  W.  326,  131  (N.S.)  119. 

A.  S.  R.  1070.  18.  Parke  v.  Foster,  26  Qa.  465,  71 

Notes:   13  LJl.A.  272:   41  L.R.A.  Am.  Dec.  221. 

153;  Ann.  Cas.  1914B  321.  19.  Breese  v.  State,  12  Ohio  St.  146, 

16.  Coughlin  v.  People,  18  111.  266,  80  Am.  Dec.  340;  Union  Cent.  Life 

68  Am.  Dec.  541;  Rosenkraus  v.  Bar-  Ins.  Co.  v.  Estes,  106  Tenn.  472,  62 

ker,  115  lU.  331,  3  N.  E.  93,  56  Am.  S.  W.  149,  82  A.  S.  R.  892,  63  L.R.A. 

Rep.  169;  Penobscot  R.  Co.  v.  White,  915. 

41  Me.  512,  66  Am.  Dec.  257;  Balti-  20.  Newbury  v.  Getehel,  etc,  Mfg. 

more  City  Pass.  R.  Co.  v.  Nugent,  86  Co.,  100  la.  441,  69  N.  W.  743,  62 

Md.  349,  38  Atl.  779,  39  L.R.A.  161;  A.  S.  R.  582. 

Mclntyre  v.  Kline,  30  Miss.  361,  64  1.  Bradford    v.    Marbury,   12   Ala. 

Am.  Dec  163;  Heim  v.  MeCaughan,  520,  46  Am.  Dec.  264;  Dial  v.  State, 

32  Miss.  17,  66  Am.  Dec.  588;  Alex-  159  Ala.  66, 49  So.  230, 133  A.  S.  R.  19. 

ander  v.  Harrison,  38  Mo.  258,  90  Am.  2.  See  infra,  par.  76. 
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it  has  been  held  that  if  part  of  an  instruction  is  a  correct  statement 
of  the  law,  it  is  not  erroneous,  though  there  is  no  evidence  to  which 
it,  standing  alone,  can  apply,  if  it  aids  to  make  plain  that  which 
follows.*  But  wMle  it  is  error  to  give  a  charge  not  applicable  to 
the  case  as  made  by  the  evidence,*  it  is  harmful  error  only  when 
the  complaining  party  may  probsijly  have  been  prejudiced  by  the 
instruction.*  The  courts,  however,  ordinarily  regard  the  giving  of 
an  instruction  having  no  basis  or  foimdation  in  the  evidence  in 
the  case  in  which  it  is  given  as  prejudicial,*  unless  it  is  clearly  appar- 
ent that  the  jury  could  not  have  been  misled  by  it.' 

52.  Limiting  Evidence  to  Particular  Issues;  Charging  on  Separate 
Issues. — ^Evidence  legal  for  some  purpose  cannot  be  excluded  because 
the  jury  may  erroneously  apply  it  otherwise.*  But  where  evidence 
is  admissible  for  one  purpose  only  the  jury  should  be  instructed  that 
the  evidence  must  be  considered  only  in  connection  with  their 
consideration  of  the  issue  on  which  it  was  admissible.*  And  while 
as  a  general  rule  evidence  which  is  admissible  on  one  point  or  one 
issue  only  should  be  distinctly  limited  at  the  time  it  is  offered  to 
the  purpose  for  which  it  is  admissible,"  still  where  a  court  fails 
to  limit  evidence  to  a  particular  purpose  at  the  time  it  is  admitted, 
an  instruction  at  the  close  of  the  evidence  will  be  sufficient.**  In 
the  application  of  the  rule  that  evidence  should  be  limited  to  the 
particular  issue  on  which  it  is  received,  it  has  been  held  that  where 
evidence  is  admissible  against  a  defendant  on  a  criminal  trial,  tending 
to  show  the  commission  of  another  crime  by  him,  it  is  the  duty  of 

3.  State  v.  Eifert;  102  la.  188,  65  48,  11  Ann.  Cas.  700,  8  L.RA.(N.S.) 
N.  W.  309,  71  N.  W.  248,  63  A.  S.   94. 

R.   433,  38  L.R.A.  485;  Melledge  v.       7.  Culberson  v.  Alabama  Const.  Co., 

Boston  Iron  Co.,  5  Cush.  (Mass.)  158,  127  Ga.  599,  56  S.  E.  765,  9  Ann.  Cas. 

51  Am.  Dec.  59.  507,  9  L.R.A.(N.S.)  411. 

4.  Pelton  V.  Spider  Lake  Sawmill,  8.  Trenton  Pass.  R.  Co.  v.  Cooper, 
etc.,  Co.,  132  Wis.  219,  112  N.  W.  29,  60  N.  J.  L.  219,  37  Atl.  730,  64  A. 
122  A.  S.  R.  963.  S.  R.  592,  38  LJl.A.  637. 

5.  St.  Louis,  etc.,  R.  Co.  t.  Moore,  9.  Birmingham  Trust,  etc,  Co.  t. 
101  Miss.  768,  58  So.  471,  Ann.  Caa.  Currey,  57  So.  962, 175  Ala.  373,  Ann. 
1914B  697,  39  L.R.A.(N.S.)  978;  State  Cas.  1914D  81;  Diamond  Rubber  Co. 
V.  Coleman,  186  Mo.  151,  84  S.  W.  978,  v.  Harryman,  41  Colo.  415,  92  Pac. 
69  L.R. A.  381;  Pullman  Palace  Car  Co.  922,  15  L.R.A.(N.S.)  775;  Southern 
v.  Smith,  79  Tex.  468,  14  S.  W.  993,  R.  Co.  v.  Chambers,  126  Ga.  404,  55 
23  A.  S.  R.  356, 13  L.R.A.  215;  Pelton  S.  E.  37,  7  L.R.A.(N.S.)  926;  Illinois 
V.  Spider  Lake  Sawmill,  etc.,  Co.,  1.32  Central  R.  Co.  v.  Houchins,  121  Ky. 
Wis.  219, 112  N.  W.  29,  122  A.  S.  R.  526,  89  S.  W.  530,  123  A.  S.  R.  205, 
963.  1    LJB.A.(N.S.)     37,5;     Bauatian    v. 

6.  State  V.  Smith,  129  la.  709,  106  Young,  152  Mo.  317,  53  8.  W.  921, 
N.  W.  187,  6  Ann.  Caa  1023,  4  L.R.A.  75  A.  S.  R.  462. 

(N.S.)    539;    Lewis    v.    Montgomery       10.  See  Evidence,  vol.  10,  p.  927. 
Supply  Co.,  59  W.  Va.  75,  52  S.  E.       11.  Thompson  v.  Ish,  99  Mo.  160, 12 
1017,  4  L.R-4..(N.S.)    132;   Kuyken-   S.  W.  510, 17  A.  S.  R.  552. 
d&ll  V.  Fisher,  61  W.  Va.  87,  66  S.  £. 
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the  court,  whether  requested  or  not,  properly  to  instruct  the  jury 
with  reference  to  the  purpose  and  object  of  the  testimony,  where 
there  is  danger  of  a  conviction  for  an  offense  not  charged,  or  of  an 
unwarranted  use  of  the  testimony  to  the  prejudice  of  the  defendant 
in  the  case  in  which  he  is  being  tried.^'  In  negligence  cases,  where 
the  rule  is  that  the  defense  of  contributory  negligence  must  be  spe- 
cially pleaded  and  the  burden  of  the  issue  is  cast  upon  the  defend- 
.  ant,  the  court  should  charge  separately  on  the  issue  of  negligence  and 
contributory  negligence,  for  to  undertake  the  mingling  of  the  two 
in  one  instruction  is  confusing.*' 

53.  Instructions  as  to  Other  or  Lower  Grade  of  Offense. — ^Where, 
under  the  evidence  given,  the  defendant  in  a  criminal  case  must 
either  be  guilty  of  a  certain  offense  or  entitled  to  an  acquittal,  the 
jury  need  not  be  instructed  as  to  other  offenses  to  which  the  evi- 
dence in  the  case  has  no  relation,**  and  where,  if  the  facts  are  as 
claimed  by  the  state,  a  crime  could  not  under  any  circumstances  be 
of  a  lower  grade  than  that  charged,  it  is  not  necessary  to  instruct 
on  the  lower  grades.**  Thus  an  instruction  on  the  law  of  man- 
slaughter is  properly  refused  if  the  evidence  shows  that  the  defend- 
ant, if  guilty,  is  guilty  of  no  less  a  crime  than  murder.**  But  if 
any  evidence  is  given  tending,  however  slightly,  to  reduce  the  homi- 
cide to  manslaughter,  the  court  cannot  instruct  the  jury  to  disregard 
the  crime  of  manslaughter.*' 

54.  Based  on  Assumed  Conflict  in  Evidence. — Although  there  may 
be  no  conflict  in  the  evidence,  it  has  been  held  not  to  be  prejudicial 
error  to  give  an  instruction  that  the  jury  should  endeavor  to  recon- 
cile any  conflict  which  there  might  be,  so  as  to  give  effect  to  all 
the  testimony  in  the  case,  it  being  declared  that  the  charge,  though 
erroneous,  cannot  in  such  a  case  be  harmful.**  On  the  other  hand, 
there  is  authority  for  the  doctrine  that  to  assume  that  there  is  a 

12.  Thomley  v.  State,  36  Tex.  Grim.  Jolly  v.  Com.,  110  Ky.  190,  61  S.  W. 
118,  34  S.  W.  264,  35  S.  W.  981,  61  49,  96  A.  S.  R.  429;  People  v.  Schlei- 
A.  S.  R.  836.  man,  197  N.  T.  383,  90  N.  E.  950,  18 

13.  Overcash  v.  Charlotte  Electric  Ann.  Cas.  588,  27  L.R.A.(N.S.)  1075. 
R.  Light,  etc.,  Co.,  144  N.  C.  572,  57  16.  Demato  v.  People,  49  Colo.  147, 
S.  E.  377,  12  Ann.  Cas.  1040.  See  111  Pac.  703,  Ann.  Cas.  1912A  783, 
also  Neoligence,  as  to  defense  of  con-  35  L.R.A.(N.S.)  621;  Knight  v.  State, 
tribntory  negligence.  114  Ga.  48,  39  S.  E.  928,  88  A.  S.  R. 

14.  State  V.  Ma  Foo,  110  Mo.  7,  19  17. 

8.  W,  222,  33  A.  S.  R.  414.  17.  People  v.  King,  27  Cal.  507,  87 

16.  People  V.  King,  27  Cal.  507,  87  Am.  Dec.  95. 

Am,  Dec  95;  State  v.  Hessemins,  165  18.  Amheiter  y.  State,  115  Oa.  572, 

la.  415,  146  N.  W.  58,  LJIA.1915A  41  S.  E.  989,  58  L.R.A.  392;  Aetna 

1078;  State  v.  Dyer,  147  la.  217,  124  Insurance  Co.  t.  Lipsits,  130  Oa.  170, 

N.    W.    629,    29    L.R.A.(N.S.)    469;  60  S.  E.  531,  14  Ann.  Cas.  1070. 
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conflict  in  the  evidence,  when  in  fact  none  exists,  is  erroneous,  as 
the  jury  are  apt  to  be  misled  by  such  assumption.** 

55.  Ignoring  Issues,  Theories,  Defenses  or  Evidence. — ^A  party  is 
entitled  to  have  the  jury  consider  every  issue  properly  presented  by 
the  pleading  and  if  the  court  denies  that  right  it  commits  a  serious 
error.  Applying  this  rule  to  the  giving  or  refusing  of  instructions, 
it  is  well  settled  that  they  should  not  be  so  framed  as  to  ignore  either 
an  issue  presented  by  the  pleadings  and  the  evidence,'^  or  a  ground 
of  hability,*  or  a  proper  defense.*  And  the  court  should  also  avoid 
giving  any  instruction  which  is  designed  to  cast  discredit  or  sus- 
picion on  a  defense  which  is  recognized  by  the  law  as  legitimate, 
and  which  an  accused  person  is  making  in  apparent  good  faith,* 
or  which  tends  to  or  does  eliminate  an  issue  properly  before  the  jury,* 
or  to  exclude  from  their  consideration  points  which  are  fairly  raised 
by  the  evidence  on  either  side.'  Similarly,  a  party  is  entitled  to 
have  instructions  given  on  his  theory  of  the  case,  if  there  is  any 
evidence  to  support  it,  and  it  is  improper  for  the  court  to  ignore 

19.  Kuykendall  v.  Fisher,  61  W.  Va.   Atchison  E.  Co.  v.  Baker,  21  Okla.  51, 
87,  56  S.  E.  48,  11  Ann.  Caa.  700,  8   95  Pac.  433,  16  L.R.A.(N.S.)   825. 
L.RA.(N.S.)   94.  2.  ReJf  v.  Rapp,  3  Watts  &  S.  (Pa.) 

20.  Woodbury  v.  State,  69  Ala.  242,  21,  37  Am.  Dec.  528. 

44  Am.   Rep.    515;    Birmingham    R.  3.  Aszman  v.  State,  123  Ind.  347,  24 

light,  etc.,  Co.  V.  Hawkins,  153  Ala.  N.  E.  132,  8  L.R.A.  33;  State  v.  Crow- 

86,  44  So.  983,  16  L.R.A.(N.S.)  1077;  eU,  149  Mo.  391,  50  S.  W.  893,  73 

Whaley  v.   Sloss-Sheffield   Steel,  etc.,  A.  8.  R.  402;  State  v.  King,  50  Wash. 

Co.,  164  Ala.  216,  51  So.  419,  20  Ann.  312,  97  Pac  247,  16  Ann.  Cas.  322. 

Cas.  822 ;  Galbreath  v.  Davidson,  25  4.  Alabama  Lumber  Co.  t.  Keel,  125 

Ark.  490,  99  Am.  Dec.  233;  District'  Ala.  603,  28  So.  204,  82  A.  S.  R.  265; 

of  Columbia  v.  Duryee,  29  App.  Cas.  Remy  v.  Olds,  99  Cal.  XIX,  34  Pac. 

(D.  C.)  327,  10  Ann.  Cas.  675;  Alton  216,  21  LJR,A.  645;  §tate'v.  Feoley, 

Light,  etc.,  Co.  v.  OUer,  217  HI.  15,  194  Mo.  300,  92  S.  W.  663,  112  A. 

75  N.  E.  419,  4  L.RA.(N.S.)    399;  S.  R.  511,  3  L.R.A.(N.S.)  351;  Ruth- 

Hohl  V.  Chicago,  etc.,  R.  Co.,  61  Minn,  erford  v.  Holbert,  42  Okla.  736,  142 

321,  63  N.  W.  742,  52  A  S.  R.  598;  Pac  1099,  L.R.A.  1915B  221;   Geh- 

Holt  V.  Baldwin,  46  Mo.  266,  2  Am.  ringer  v.  Lehigh  County,  231  Pa.  St. 

Kep.  515;  Schwenk  v.  Kehler,  122  Pa.  497,  80  AU.  987,  35  L.R.A.(N.S.)  1127. 

St.  67,  15  Atl.  694,  9  A.  S.  R.  70;  5.  Frazier  v.  State,  85  Ala.  17,  4 

Hemdon  v.  Salt  Lake  City,  34  Utah  So.  691,  7  A.  S.  R.  21;  Springfield  v. 

65,  95  Pac  646,  131  A.  8.  R.  827;  State,  96  Ala.  81,  11  So.  250,  38  A. 

State  V.  Harrison,  36  W.  Va.  729,  15  S.  R.  85;  Fletcher  v.  Eagle,  74  Ark. 

S.  E.  982,  18  L.RA.  224;  Peters  v.  585,  86  S.  W.  810,  109  A.  S.  R.  100; 

Nolan  Coal  Co.,  61  W.  Va.  392,  56  Metropolitan  West  Side  El.  R.  Co.  v. 

S.  E.  735,  9  L.R.A.(N.?.)  989.    See  Skola,  183  111.  454,  56  N.  E.  171,  75 

infra,  par.  56  et  seq.,  as  to  requests  to  A.  S.  R.  120;  Fulton  v.  Maccracken, 

charge  generally.  18  Md.  528,  81  Am.  Dec  620;  Pio- 

1.  Bowdle  V.  Detroit  St.  R.  Co.,  103  waty  v.  Sheldon,  167  Mich.  218,  132 

Mich.  272,  61  N.  W.  529,  50  A.  S.  R.  N.  W.   517,  Ann.   Cas.   1913  A   610; 

366;  Nelson  v.  Johansen,  18  Neb.  180,  Sawyer  v.  Hannibal,  etc,  R.  Co.,  37 

24   N.  W.  730,  63  Am.   Rep.   806;  Mo.  240,  90  Am.  Dee.  382. 
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a  theory  properly  presented  by  the  evidence.'  Bat  an  instruction  is 
not  erroneous  whidi  states  the  law  applicable  to  one  theory  of  a  case 
and  which  substantially  covers  all  the  facts  upon  which  that  theory 
depends,  although  it  ignores  other  facts  put  in  issue  to  support  another 
theory,  which,  if  true,  would  lead  to  a  different  conclusion,  if  sacb 
other  theory  is  fully  presented  by  another  instruction.'  As  a  general 
rule,  a  party  also  is  entitled  to  have  the  jury  consider  all  the  evi- 
dence properly  before  them  in  a  case,  in  arriving  at  their  verdict, 
and  an  instruction  which  ignores  such  evidence  is  erroneous,  as  it 
tends  to  lead  them  to  believe  that  it  is  unimportant  or  false.*  Like- 
wise an  instruction  withdrawing  from  the  consideration  of  the  jury 
any  evidence,  however  weak,  tending  to  establish  material  facts,  is 
calculated  to  mislead  them  and  is  improper.*  It  is  also  erroneous 
for  a  court  in  its  charge  to  ignore  the  bearing  which  certain  facts 
in  evidence  have  on  the  issues  involved,*"  or  to  ignore  a  material 

6.  Sawyer  v.  Hannibal,  etc.,  E.  Co.,  man,  13  Md.  241,  71  Am.  Dec.  628; 
37  Mo.  240,  90  Am.  Dec.  382;  Rhoades  Folk  v.  Wilson,  21  Md.  538,  83  Am. 
V.  Chesapeake,  etc.,  R.  Co.,  49  W.  Va.  Dec  599;  Chesapeake,  etc..  Telephone 
494,  39  S.  E.  209,  87  A.  S.  R.  826,  65  Co.  v.  Mackenzie,  74  Md.  36,  21  Atl. 
L.R.A.  170.  See  infra,  par.  58,  aa  600,  28  A.  S.  E.  219;  Cover  v.  Myers, 
to  right  of  party  to  instructions  on  75  Md.  406,  23  Atl.  850,  32  A.  S.  R. 
theory  of  case.  394;  National  Bank  v.  Baltimore,  etc., 

7.  Rhoades  v.  Chesapeake,  etc.,  R.  E.  Co.,  99  Md.  661,  59  AtL  134,  105 
Co.,  49  W.  Va.  494,  39  S.  E.  209,  87  A.  S.  E.  321;  Otem  Fruit,  etc.,  Co. 
A.  S.  E.  826,  55  L.E.A.  170.  See  v.  Northern  Cent.  E.  Co.,  106  Md.  1, 
infra,  par.  76,  as  to  necessity  of  con-  66  Atl.  436,  124  A.  S.  E.  462;  Stuite- 
struing  instructions  together.  vant  Co.  v.  B.  F.  Cumberltuid,  etc, 

8.  Blanton  v.  United  States,  213  Fed.  Co.,  106  Md.  687,  68  AtL  361,  14  Ann. 
320,  130  C.  C.  A.  22,  Ann.  Caa.  1914D  Cas.  675;  HaskeU  v.  Starbird,  152 
1238;  Beasley  v.  State,  60  Ala.  149,  Mass.  117,  25  N.  E.  14,  23  A.  S.  R. 
20  Am.  Eep.  292;  Woodbury  v.  State,  809;  Stocker  v.  Ghreen,  94  Mo.  280,  7 
69  Ala.  242,  44  Am.  Rep.  515;  PuU-  S.  W.  279,  4  A.  S.  R.  382;  DoweU  v. 
man  Palaoe-Car  Co.  v.  Adams,  120  Guthrie,  99  Mo.  653,  12  S.  W.  900, 
Ala.  581,  24  So.  921,  74  A.  S.  R.  53,  17  A.  S.  R.  598;  Glaser  v.  Rothschild, 

45  L.R.A.  767;  United  States  Fidel-  221  Mo.  180,  120  S.  W.  1,  17  Ann. 
ity,  etc.,  Co.  v.  Charles,  131  Ala.  658,  Cas.  576,  22  L.R.A.(N.8.)  1045;  East 
31  So.  558,  57  L.R.A.  212;  Dorian  v.  Line,  etc.,  R.  Co.  v.  Scott,  71  Tex.  703, 
Westervitch,  140  Ala.  283,  37  So.  382,  10  S.  W.  298, 10  A.  S.  R.  804;  Tomp- 
103  A.  S.  E.  35;  Whaley  v.  Sloss-  kins  v.  Pacific  Mut.  Life  Ins.  Co.,  53 
ShefBeld  Steel,  etc.,  Co.,  164  Ala.  216,  W.  Va.  479,  44  S.  E.  439,  97  A.  S. 
51  So.  419,  20  Ann.  Cas.  822;  Western  R.  1006,  62  LJI.A.  489;  Mahaffey  v. 
Union  Tel.  Co.  v.  Merritt,  55  Pla.  462,  J.  L.  Rumbarger  Lumber  Co.,  61  W. 

46  So.  1024, 127  A.  S.  R.  169;  Daoust  Va.  571,  56  S.  E.  893,  8  L.R>A.(N.S.) 
V.  Chicago  R.  Co.,  149  la.  650,  128  1263. 

N.  W.  1106,  34  L.E.A,(N.S.)  637;  9.  Nelson  v.  Shelby  Mffe.  etc,  Co., 
Travelers'  Ins.  Co.  v.  Clark,  109  Ky.  96  Ala.  515,  11  So.  695,  38  A.  S.  R. 
350,  59  S.  W.  7,  95  A.  S.  B.  374;  116;  Anderson  v.  Timberlake,  114  Ala. 
McTavish  V.  CarroU,  7  Md.  352,  61  377,  22  So.  431,  62  A.  S.  K.  105. 
Am.  Dec.  353;  Hurst  v.  Hill,  8  Md.  10.  Wilson  v.  Granby,  47  Conn.  59, 
399,  63  Am.  Dec.  705;  Andre  v.  Bod-  36  Am.  Eep.  51. 
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fact  which  is  the  legitimate  inference, of  other  proven  facte.^^  And 
an  instruction  is  properly  refused  which  does  not  include  all  of  the 
facts  material  to  be  considered  in  determining  the  issue  presented 
by  it,  if  the  effect  of  giving  it  would  be  to  exclude  from  the  consid- 
OTation  of  the  jury  the  material  facts  not  referred  to  in  it.^' 

VI.  Requests  for  Instbuctions 

56.  Necessity  for  Requesting  Instructions. — It  is  hardly  possible 
fo*  any  court  to  charge  in  such  language  as  to  comprehend  every 
possible  point  of  view  in  which  the  case  might  be  put  or  to  notice 
every  exception  to  the  general  rules  of  law.**  Therefore  it  is  gener- 
ally conadered  to  be  the  duty  of  counsel  to  aid  the  court  in  the 
function  of  instructing  the  jury.  And  the  very  purpose  of  permit- 
ting requests  to  charge  is  that  the  jury  may  be  fully  informed  as 
to  all  the  law  governing  the  case,**  and  the  trial  court  enabled  to 
correct  at  once  any  mistakes  that  may  have  been  made  in  instructing 
them.**  The  rule  is  therefore  firmly  established  that  whei'e  the 
charge  of  the  court  does  not  cover  all  phases  of  the  case,  counsel  is 
bound  to  caU  its  attention  to  the  omission  by  an  appropriate  request 
or  be  precluded  from  making  such  failure  available  as  reversible 
error.**    The  rule  is  also  weU  settled  that  a  party  must,  if  he  desires 

11.  Boyd  v.  Jones,  96  Ala.  305,  11  133,  49  N.  E.  185,  65  A  S.  E.  398; 
So.  405,  38  A.  S.  R.  100.  Williams  v.  Mineral  City  Park  Aas'n, 

12.  ComeUus  v.  Burford,  28  Tex.  128  la.  32,  102  N.  W.  783,  111  A.  S 
202,  01  Am.  Dec.  309.  R.   184,  5  Ann.   Cas.  924,  1  L.R.A. 

15.  Churchman  v.  Smith,  6  Whart.'  (N.S.)  427;  State  v.  Heasenius,  165 
(Pa.)  146,  36  Am.  Dec.  211.  la.  415,  146  N.  W.  58,  L.R.A.1915A 

14.  State  v.  Osborne,  54  Ore.  289,  1078;  State  v.  BuflSngton,  71  Kan.  804, 
103  Pac.  62,  20  Ann.  Cas.  627;  Reeves  81  Pac.  465, 4  L.R.A. (N.S.)  154;  Bran- 
T.  Delaware,  etc,  R.  Co.,  30  Pa.  St.  ham  v.  Buckley,  158  Ky.  848,  166  S. 
454,  72  Am.  Dec.  713.  W.  618,  Ann.  Cas.  1915D  861;  Kmlic 

Note:  44  A.  S.  R.  867,  v.  Petcoff,  122  Minn.  517,  142  N.  W. 

See  supra,  par.  2,  as  to  duty  to  897,  Ann.  Cas.  1914D  1056;  Tetherow 
instruct.  v.  St.  Joseph,  ete.,  R.  Co.,  98  Mo.  74, 

16.  People  V.  Katz,  209  N.  Y,  311,  11  S.  W.  310, 14  A.  S.  R.  617;  MitcheU 
103  N.  E.  305,  Ann.  Cas.  1915A  501.  v.  Bradstreet  Co.,  116  Mo.  226,  22  S. 

16.  Giddings  v.  Freedley,  128  Fed.  W.   358,  724,  38   A.   S.   R.  592,   20 

365,  63  C.  C.  A  85,  65  LJI.A.  327;  L.R.A.  138;  Fearey  v.  CNeill,  149  Mo. 

Herbert  v.  Huie,  1  Ala.  18,  34  Am.  467,  50  S.  W.  918,  73  A.  S.  R.  440; 

Dec.  756;  Lewis  v.  State,  96  Ala.  6,  State  v.  Coleman,  186  Mo.  151,  84  S. 

11  So.  259,  38  A.  S.  R.  75;  Jackson  W.  978,  69  L.R.A.  381;  Burr  v.  Mc- 

V.  State,  91  Ga.  271,  18  S.  E.  298,  44  CaUum,  59  Neb.  326,  80  N.  W.  1040. 

A.  S.  R.  22;  Just  v.  Idaho  Canal,  etc.,  80  A  S.  R.  677;  Maxson  v.  J.  I.  Case 

Co.,  16  Idaho  639,  102  Pac.  381,  133  Threshing  Mach.  Co.,  81  Neb.  546, 116 

A.  S.  R.  140;  Birmingham  Fire  Ins.  N.  W.  281,  16  L.B.A.(N.S.)  963; 
Co.  V.  Pulver,  126  111.  329,  18  N.  E.  Schroeder  v.  Lodge  No.  188,  etc.,  92 
804,  9  A.  S.  B.  598;  Rhodes  v.  State,  Neb.  650,  139  N.  W.  211,  Ann.  Cas. 
128  Ind.  189,  27  N,  E.  866,  25  A  S.  1914B  1173;  State  v.  Hartley,  22  Nev. 

B.  429;  Tracy  v.  Hacket,  19  Ind.  App.   342,  40  Pao.  372,  28  Ii.ILA  33;  Mooes 
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them,  request  the  court  to  give  more  definite,*^  or  more  specific,'* 

V.  Boaton,  etc.,  E.  Co.,  32  N.  H.  523,  State,  120  Wis.  504,  97  N.  W.  210, 

64  Am.  Dec.  381;  Wright  v.  Boynton,  98  N.  W.  546,  102  A.  S.  R.  996. 

37  N.  H.  9,  72  Am.  Dec.  319;  Bum-  Notes:  67  Am.  Dec.  631;  72  Am. 

side  V.  Grand  Trunk  R.  Co.,  47  N.  H.  Dec.  629;  99  Am.  Dec.  119,  120;  20 

554,  93  Am.  Dec.  474;  Barker  v.  Wash-  L.R.A.  613. 

bom,  200  N.  Y.  280,  93  N.  E.  958,  140  See  supra,  par.  55,  as  to  ignoring 

A.  S.  R.  640,  34  L.R.A.(N.S.)    159;  issues,  theories,  defenses  or  evidence 

State  V.  Scott,  26  N.  C.  409,  42  Am.  generally. 

Dec.  148;  Zilke  v.  Johnson,  22  N.  D.  17.  Sidensparker  t.  Sidensparker, 
75,  132  N.  W.  640,  Ann.  Gas.  1913E  52  Me.  481,  83  Am.  Dec.  527;  WaUer 
1005;  Ohio,  etc..  Torpedo  Co.  v.  Fish-  v.  Ross,  100  Minn.  7,  110  N.  W.  252, 
bum,  61  Ohio  St.  608,  56  N.  E.  457,  117  A.  S.  R.  661,  10  Ann,  Cas.  715, 
76  A.  S.  R.  437;  Wellston  Coal  Co.  v.  12  L.R.A.(N.S.)  721;  Longan  v.  Welt- 
Smith,  65  Ohio  St.  70,  61  N.  E.  143,  mer,  180  Mo.  322,  79  S.  W.  655,  103 
87  A.  S.  B.  547,  56  L.R.A.  99;  Brit-  A.  S.  B.  573,  64  L.R.A.  969;  Sheridan 
tain  V.  Doylestown  Bank,  5  WatU  &  Coal  Co.  v.  C.  W.  Hull  Co.,  87  Neb. 
S.  (Pa.)  87,  39  Am.  Dec.  110;  Deal  117,  127  N.  W.  218,  138  A.  S.  B.  435; 
V.  Bogue,  20  Pa.  St.  228,  57  Am.  Dec.  Ives  v.  Atlantic,  etc.,  R.  Co.,  142  N.  C. 
702;  Kanffman  v.  Griesemer,  26  Pa.  131,  55  S.  E.  74,  115  A.  S.  R.  732, 
St.  407,  67  Am.  Dec.  437;  Reeves  v.  9  Ann.  Cas.  188;  Lackawanna,  etc.,  R. 
Delaware,  etc.,  B.  Co.,  30  Pa.  St.  454,  Co.  v.  Chenewith,  52  Pa.  St.  382,  91 
72  Am.  Dec.  713;  Hays  v.  Paul,  51  Am.  Dec.  168;  Dell  Rapids  Mercantile 
Pa.  St.  134,  88  Am.  Dec.  569;  Siegel  Co.  v.  DeU  Rapids,  11  S.  D.  116,  75 
v.  Robinson,  56  Pa.  St.  19,  93  Am.  N.  W.  898,  74  A.  S.  R.  783;  McKeon 
Dec.  775;  Sutton  v.  Clark,  59  S.  C.  v.  Chicago,  etc.,  R.  Co.,  94  Wis.  477, 
440,  38  S.  E.  150,  82  A.  S.  R.  848;  69  N.  W.  175,  59  A.  S.  R.  910,  35 
Sudduth  V.  Sumeral,  61  S.  C.  276,  39  L.R.A.  252;  Kliegel  v.  Aitken,  94  Wis. 
S.  E.  534,  85  A.  S.  R.  883;  Qarrigan  432,  69  N.  W.  67,  59  A.  S.  R.  901,  35 
V.  Kennedy,  19  S.  D.  11,  101  N.  W.  L-R-A.  249;  Pelton  v.  Spider  Lake 
1081,  117  A.  S.  R.  927,  8  Ann.  Cas.  Sa^'"'«^**'V.i'°-!  ^^  "^"^^B^'  P 
1125;  Nashville,  etc.,  R.  Co.  v.  Heik-  N.  W.  29,  122  A.  S  B.  963.  See 
ens,  112  Tenn.  378,  79  S.  W.  1038,  65  ^"P"*'  P^-  ^^> ,"®  ^  certainty,  definit*- 
h^Ji.  298;  Linn  V.  Wright,  18  Tex.  "«f„  *^^  completeness  generaUy 

?l'%n  ^p'S'^'n.:-  S.'ilriVA.'K.'3S,?ofi.A 

Tarbox,27Tex.l39,84Am  p^614;  (^.S.)  999;  Pusser  v.  A.  J.  Thomp- 

^^"?.«  ^"t!*'i''^l"-^^^'T^^,"'-  son,  132   Qa.   280,  64   S.   E.  75,  22 

5**'-Si^'™,^'*'^^^' ^^S''^^*''*^  L.B.A.(N.S.)  571;  Louisville,  etc,  R. 

Co.,  79  Tex.  179,  16  S.  W.  259.  23  Co.  v.  Kelly,  92  Ind.  371,  47  Am.  Rep. 

A.  S.  R.  327;  Heiligmann  v.  Rose,  81  149;  state  v.  Hoot,  120  la.  238,  94 

Tex.  222,  16  S.  W.  931,  26  A.  S.  R.  N.  W.  564,  98  A.  S.  R.  352;  Bradburv 

804,  13  L.EA..  272;  McDonald  v.  In-  v.  Chicago,  etc.,  R.  Co.,  149  la.  51, 128 

temational,  etc.,  R.  Co.,  86  Tex.  1,  22  N.  W.  1,  40  L.R.A.(N.S.)  684;  Hofi- 

S.  W.  939,  40  A.  S.  R.  803;  Texas,  man  v.  Cedar  Rapids,  etc.,  R.  Co.,  157 

etc.,  B.  Co.  V.  Gay,  86  Tex.  571,  26  la.  656,  139  N.  W.  165,  Ann.  Cas. 

S.   W.   599,  25  L.R.A.  52;   State  v.  1915C  905;   State  v.  Shaw,  79  Kan. 

Parsons,  44  Wash.  299,  87  Pac.  349,  396,  100  Pac.  78,  131  A.  S.  E.  298, 

120  A.  S.  R.  1003,  12  Ann.  Cas.  61,  21  L.R.A.(N.S.)  27;  Northem  Ccnt.R. 

7  L.R.A.(N.S.)  566;  Washington  Trost  Co.  v.  State,  29  Md.  420,  96  Am.  Dee. 

Co.  V.  Keyes,  79  Wash.  61,  139  Pac.  545;  Moore  v.  Fitcbburg  E.  Corp.,  4 

638,  Ann.  Cas.  1916 A  279;  Bergman  Gray  (Mass.)  465,  64  Am.  Dec.  83; 

V.  Hendrickson,  106  Wis.  434,  82  N.  State  v.  Gibbs,  10  Mont.  213,  25  Pae. 

W.  304,  80  A.   S.  E.  47;   Cupps  v.  289,  10  L.E.A.  749;  Stoecher  v.  Na- 
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or  fuller  instructions.**  Likewise,  where  the  court  has  stated  a  gen- 
eral rule  of  law  correctly,  if  a  party  desires  the  jury  to  be  informed 
respecting  the  limitations  thereon  he  should  reque^  the  court  so  to 
charge.^  And  in  applying  the  rule  that  mere  omissions  are  not 
fatal  in  the  absence  of  a  request  to  supply  them,  it  has  been  held 
that  the  failure  of  the  court  to  explain  the  meaning  of  a  word  or 
phrase  in  an  instruction  is  not  reversible  error,  in  the  absence  of  a 
request  to  define  the  word ;  ^  that  a  judgment  in  a  criminal  case 
will  not  be  reversed  for  the  mere  failure  of  the  court  to  charge  on 
the  subject  of  aUbi,  unless  a  special  charge  submitting  that  i^sue  is 
requested  or  an  exception  reserved  at  the  time ;  *  that  where  a  judge, 

thanson,  5  Neb.  (uno£SciaI)  Rep.  435,  R.  512;  Nohrden  v.  Northeastern  R. 

98  N.  W.  1061,  70  L.R.A.  667;  Meares  Co.,  59  S.  C.  87,  37  S.  E.  228,  82  A. 

V.  Wilmington,  31  N.  C.  73,  49  Am.  S.  R,  826;  Yonngblood  v.  South  Caro- 

Dee.  412;  HoUiday  v.  Rheem,  18  Pa.  lina,  etc.,  R.  Co.,  60  S.  C.  9,  38  S.  E. 

St.  465,  57  Am.  Rep.  628;  Mullen  v.  232,  85  A.   S.   R.   824;   McCarty   v. 

Wilson,  44  Pa.  St.  413,  84  Am.  Dec.  Piedmont  Mut.  Ins.  Co.,  81  S.  C,  152, 

461;  Bogue  v.   Gnnderson,  30  8.  D.  62    S.    E.    1,   18    L.R.A.(N.S.)    729; 

1,  137  N.  W.  595,  Ann.  Cas.  1915B  Weaver  v.  Nugent,  72   Tex.  272,  10 

126;  Duggan  v.  Pacific  Boom  Co.,  6  S.  W.  458,  13  A.  S.  R.  792;  State  v. 

Wash.  593,  34  Pac.  157,  36  A.  S.  R.  Harrison,  66  Vt.  523,  29  Atl.  807,  44 

182;  State  v.  Parsons,  44  Wash.  299,  A.  S.  R.  864;  Bomgesser  v.  Harrison, 

87  Pac.  349,  120  A.  S.  R.  1003,  12  12  Wis.  544,  78  Am.  Dec.  757. 
Ann.   Cas.  61,  7  L.R.A.(N.S.)    566;      Note:  99  Am.  Dec.  119. 

cl^'  ioR^^s'tf  £  Vw  ^  1 8  ^1  20-  W^  ^-  ^^^  States,  84  C.  C. 

?  R  A    on^          '                          '  A-  503,  154  Fed.  577,  12  Ann.  Cas. 

N^-  99  Am    Dec   119  ^33,  12  L.R.A.(N.S.)  1053;  Gilbert  v. 

Note.  99  Am.  Dm   119.  Watts-De  Golyer  Co.,  169  111.  129,  48 

19.  Bumside  v.  Peterson,  43  Colo,  vr   ^    ^on   ei    a    o    »    -ika.  o„  '  „4. 

382,  96  Pac.  256, 17  L.R.A  N.S.)  76;  ^-mIJ;^"'  ^^qt  mL^it^'r?  W 
t:h.i«  „  Cr.„n,r.J^  Tf  Cr.  TOO  /i.  PAT  ^'  Memmac,  196  Mass.  171,  81  N.  E. 
lattle  V  Southern  R.  Co    120  Qa  347,  g^^,  124  A.  S.  R.  528, 11  L.R.A.(N.S.) 

T  R  ;  fi"J  Ww'r  rn',  rh,f  996-  Brasington  v.  South  Bound  R. 
L.RA..  509,  Southern  R.  Co.  v.Cha^  ^o.,  62  S.  C.  325,  40  S.  E.  665,  89 
man,  124  Ga.  1026,  53  S.  E.  692,  4    .    '«    p    nnr 

Ann.  Cas.  675,  6  L.R.A.(N.S.)  283;  \„:  ""°-  „,.  ,  ,„,  ^  „„ 
Hilton  V.  Jesup  Banking  Co.,  128  Ga.  .^^i,^^'^^,  ""^^P^**?.'  ^KB.^J^^' 
30,  57  S.  E.  78,  10  An£  Cas.  987,  U  f  S.  E.  934,  104  A  S  R.  103;  Hen- 
L.R.A.(N.S.)  224;  LouisviUe,  ete.,  R.  if^^^^^S^Pl^'i?^  F"  607,  17  N. 
Co.  V.  Wright,  115  Ind.  378,  16  N.  E.  E- 68,  7  A  S.  R.  391 ;  State  v  Brraee, 
145,  17  N  e!  584,  7  A.  S.  R.  432;  137  la.  673,  114  N.  W.  45,  24  L.RA. 
Wimer  v.  Allbaugh,  78  la.  79,  42  N.  (N-S.)  103;  Johnson  v.  Mi^un  Pac. 
W.  587, 16  A.  S.  R.  422;  Hohl  v.  Chi-  R-  Co^  ^^  ?**'^^'  ^  ^o^'J^"'  ^ 
cago,  etc.,  R.  Co.,  61  Minn.  321,  63  ^  S.  R.  351;  Wra^v.  South  Caro- 

N^W.  742,  52  A.  S.  R.  598;  Coe  v.  ^V^^  ?'i^"iJ  ^IJ-o9'M\^.^- 

Northern  Pac.  R.  Co.,  101  Minn.  12,  E.  76,  58  A.  S.  R.  870,  33  L.R.A  191, 

m  N.  W.  651,  11  Ann.  Cas.  429,  11  overruled  on  another  pomt  by  Burns 

L.EA.(N.S.)  228;  Glover  v.  Hender-  !;•  Southern  R.  Co.,  65  S.  C.  229,  43 

■on,  120  Mo.  367.  25  S.  W.  175,  41  S.  E.  679;   Clarradon  Land  Invest- 

A.  S.  R.  695;  Brown  v.  Globe  Print-  ^«°*' ?*S"  J2?-«!:  ^^'S^^^^PJ^^' 
ing  Co.,  213  Mo.  611,  112  S.  W.  462,  ^.  34  «  W.  98,  35  S  W.  474,  59  A 
127  A.  S.  R.  627;  Ferguson  v.  State,  S.  R.  70,  31  L.R.A.  669. 
S2  Neb.  432,  72  N.  W.  590,  66  A.  S.      2.  Ferguson  v.  State,  52  Neb.  432, 
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in  reviewing  the  evidence,  omits  or  insufficiently  refers  to  portions 
that  counsel  believes  material,  it  is  his  duty  to  cidl  the  judge's  atten- 
tion to  auch  evidence  before  the  case  goes  to  the  jury,*  and  that  where 
evidence  is  admissible  for  a  certain  purpose  only,  it  is  not  error  for 
the  court  to  fad!  to  limit  the  use  of  such  testimony  in  the  absence 
of  a  request  for  a  charge  to  that  effect*  Also  the  omission  from 
a  charge  to  a  jury  in  an  action  for  negligence  of  an  instruction 
expressly  stating  that  the  defendant's  negligence  must  have  been 
the  proximate  cause  of  the  plaintiff's  injury,  in  order  to  render  the 
defendant  liable,  is  not,  in  ttie  absence  of  a  specific  request  for  such 
instruction,  reversible  error.*  But  if  properly  requested  to  charge 
that  the  defendant's  negligence  must  have  been  the  proximate  cause 
of  the  injury  complained  of,  it  is  error  for  the  court  to  refuse  to 
give  the  instruction.*  The  rule  that  omissions  from  a  charge  should 
be  called  to  the  court's  attention  is  not  accepted,  however,  in  all 
jurisdictions.  In  some  the  rule  is  that  a  court  is  required  to  state 
to  the  jury  all  issues  joined  by  tte  pleadings  upon  which  any  testi- 
mony has  been  offered  and  that  the  error  in  failing  so  to  do  is  not 
waived  by  the  omission  of  the  party  to  ask  for  or  formulate  instruc- 
tions,' and  that  he  is  entitled  to  a  charge  adjusted  to  his  theory, 
without  a  specific  request  therefor.*  Where  it  is  the  judge's  duty 
in  a  criminal  prosecution  to  instruct  the  jury  as  to  the  rules  of  law 
governing  the  case,  whether  requested  to  do  so  or  not,  if  a  charge 
to  a  jury,  by  omission  to  instruct  on  certain  points,  in  effect  with- 
draws from  their  consideration  an  essential  issue  of  the  case,  it  is 
erroneous.* 

57.  Necessity  for  Requesting  Explanatory  Charge. — ^A  party  should 
request  the  court  to  give  an  explanatory  charge  where  he  perceives 
that  there  is  doubt  whether  the  jury  will  properly  understand  the 
chfwge  given  by  the  court,*®  or  where  an  instruction  which  is  in 

72  N.  W.  590,  66  A.  S.  R.  512;  Quin-  35  S.  E.  782,  78  A.  S.  R.  113;  Wise 

tana  v.  State,  29  Tex.  App.  401,  16  v.  Oultrim,  139  la.  192,  117  N.  W. 

S.  W.  258,  25  A.  S.  R.  730;  Jones  v.  264,  130  A.  S.  R.  301;  RoweU  v.  Ver- 

State,  53  Tex.  Crim.  131,  110  S.  W.  shire,  62  Vt.  405, 19  AtL  990,  8  L.R.A. 

741,  126  A.  S.  R.  776,  708. 

3.  Kauffman  v.  Griesemer,  26  Pa.  St.  8.  Hilton,  etc.,  Lumber  Co.  v.  In- 
407,  67  Am.  Dec.  437;  Weamer  v.  gram,  119  Ga.  652,  46  S.  E.  895,  100 
Juart,  29  Pa.  St.  257,  72  Am.  Dec.  A.  S.  R.  204. 

627;  Com.  v.  Minney,  216  Pa.  St.  149,  9,  Young  v.  State,  74  Neb.  346,  104 
65  Ail.  31,  116  A.  S.  R.  763.  N.  W.  867,  2  L.R.A.(N.S.)  66. 

4.  Gray  t.  State,  4  Okla.  Crim.  292,  10.  Lewis  v.  State,  96  Ala.  6, 11  So. 
Ill  Pac.  825,  32  L.R.A.(N.S.)  142.  259,  38  A.  S.  B.  75;  Alabama  Great 
See  supra,  par.  51,  as  to  limiting  evi-  Southern  R.  Co.  t.  Burgess,  119  Ala. 
deuce  to  particular  issues  gener^ly.       555,  25   So.  261,  72  A.  S.   R.  943; 

5.  Martin  v.  Garlook,  82  Kan.  266,  Jacobs  v.  Bangor,  16  Me.  187,  33  Am. 
108  Pac.  92,  20  Ann.  Cas.  84  and  not«.  Dec.  652.     See  supra,  par.  19,  as  to 

6.  Note :  20  Ann.  Cas.  86.  reconmling  teetunmiy  generally. 
'    7.  Teasley  v.  Bradley,  110  Ga.  497, 
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general  terms  accurate,  lacks  an  ezplanation  fitted  to  the  facts  of 
the  case  to  make  it  entirely  accurate, ^^  or  where  it  may  be  taken  in 
a  broader  sense  than  is  ocoisistent  with  the  law,**  or  has  a  tendency 
to  mislead  the  jory.**  But  where  a  charge  will  necessarily  mislead, 
and  actually  does,  it  is  fatal  error,  and  it  is  not  necessary  to  request  an 
explanatory  charge  to  make  the  error  available,**  for  where  the  court 
has  given  an  erroneous  instruction,  the  party  against  whom  it  operates 
is  not  required  to  propose  or  request  a  correct  instruction  on  the 
point.*' 

58.  Right  of  Party  to  Instructions  on  His  Theory  of  Case. — A  party 
to  a  suit  is  entitled  to  have  instructions  given  at  his  request  present- 
ing his  theory  of  the  case,,  based  on  the  pleadings  and  proofs.*'  If 
his  opponent  relies  on  a  different  theory,  he  likewise  may  ask  for 
instructions  conforming  thereto.*'    A  parfy  is  also  entitled  to  have 

11.  St.  Lonis,  etc.,  B.  Co.  v.  Gra-  v.  Dole,  122  Cal.  486,  55  Pac.  581,  68 
ham,  83  Ark.  61,  102  S,  W.  700,  119  A.  S.  R.  50;  State  v.  Gallivan,  75 
A.  S.  B.  112.  Conn.  326,  53  AtL  731,  96  A.  S.  B. 

12.  McKee  v.  Tonrtellotte,  167  Mass.  203;  Judson  ▼.  Winsted,  80  Conn.  384, 
69,  44  N.  E.  1071,  48  L.B.A.  542;  68  Atl.  999, 15  L.B.A.(N.S.)  91;  Jones 
Longan,  v.  Weltmer,  180  Mo.  322,  79  v.  Caldwell,  20  Idaho  5,  116  Pac.  110, 

5.  W.  655, 103  A.  S,  B.  573,  64  L.R.A.  48  L.R.A.(N.S.)  119;  Hagen  v.  Schleu- 
969.  ter,  236  lU.  467,  86  N.   E.  112,  22 

IS.  Taylor  v.  Kelly,  31  Ala.  59,  68  L.RA.(N.S.)   856;  Biggs  v.  Seuffer- 

Am.  Dec.  150;  Holland  v.  Tennessee  lein,  164  la.  241, 145  N.  W.  507,  LJl.A. 

Coal,  etc.,  Co.,  91  Ala.  444,  8  So.  524,  1915F  673;  Mutual  Fire  Ins.  Co.  v. 

12  L.B.A.  232;  Bancroft  v.  Otis,  91  Deale,  18  Md.  26,  79  Am.  Dec.  673; 

Ala.  279,  8  So.  286,  24  A  S.  B.  904;  Poole  v.  Consolidated  St.  B.  Co.,  100 

Anderson  v.  Timberlake,  114  Ala.  377,  Mich.  "379,  59  N.  W.  390,  25  L.R.A. 

22  So.  431,  62  A.  S.  R.  105;  Pulhnan's  744;  State  v.  Grpgin,  147  Mo.  39,  47 

Palace  Car  Co.  v.  Adams,  120  Ala.  581,  S.  W.  1058,  71  A.  S.  R.  553,  42  L.R.A. 

24  So.  921,  74  A.  S.  R.  53,  45  L.R.A.  774;  RusseU  v.  State,  77  Neb.  519,  110 

767;  Whaley  v.  Sloss-Sheffield  Steel,  N.  W.  380, 15  Ann.  Cas.  222 ;  Snowden 

etc.,  Co.,  164  Ala.  216,  51  So.  419,  20  v.  State,  12  Tex.  App.  105,  41  Am. 

Ann.  Cas.  822;  Blagge  v.  Ilsley,  127  Rep.  667;  Phillips  v.  State,  26  Tex. 

Mass.  191,  34  Am.  Rep.  361;  Clapp  v.  App.  228,  9  S.  W.  557,  8  A.  S.  R. 

Minneapolis,   etc.,   R.   Co.,   36  Minn.  471;   Vann  v.   State,  45  Tex.   Crim. 

6,  29  N.  W.  340, 1  A.  S.  R.  629;  Booth  434,  77  S.  W.  813,  108  A.  S.  R.  961; 
V.  Boston,  etc.,  R.  Co.,  73  N.  Y.  38,  Thorp  v.  State,  59  Tex.  Crim.  517, 129 
29  Am.  Rep.  97.  See  supra,  par.  44,  S.  W.  607,  29  L.R.A.(N.S.)  421;  Far- 
as  to  misleading  and  confusing  charges  ish  v.  Reigle,  11  Grat.  (Va.)  697,  62 
generally.  Am.   Dec.   666;    Osborne   v.   Francis, 

14.  Kenan  v.  HoUoway,  16  Ala.  53,  33  W.  Va.  312,  18  S.  E.  591.  45  A.  S. 
50  Am.  Dec.  162;  Lackawanna,  etc.,  R.  859.  See  supra,  par.  55,  as  to 
R.  Co.  V.  Chenewith,  52  Pa.  St.  382,  instructions  ignoring  theory  of  case 
91  Am.  Dec.  168.  generally. 

15.  Melcher  v.  Beeler,  48  Colo.  233,  17.  Chicago,  etc,  B.  Co.  v.  Voelker, 
110  Pac.  181,  139  A.  S.  R.  273.  129  Fed.  522,  65  C.  C.  A.  226,  70 

16.  Chicago,  etc.,  R.  Co.  v.  Voelker,  L.R.A.  264;  Hagen  v.  Schlenter,  236 
129  Fed.  522,  65  C.  C.  A.  226,  70  lU.  467,  86  N.  E.  112,  22  L.BA.(N.S.) 
Lit.  A.  264;  Gibson  v.  State,  89  Ala.  866. 

121,  8  So.  98,  18  A.  S.  R.  96;  People 
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the  law  applied  to  the  facts  of  his  case,  provided  he  requests  a  special 
charge,^^  even  though  the  court  may  be  of  ihe  opinion  that  such 
a  fact  is  not  established  by  a  preponderance  of  the  evidence.**  And 
a  refusal  to  charge  the  jiuy  on  a  point  material  to  the  cause,  and 
upon  which  evidence  has  been  received,  is  error.**  So,  although 
instructions  given  by  the  court  in  a  criminal  prosecution  present 
the  theory  of  the  prosecution  and  state  the  law  thereon  without 
error,  the  defendant  is  entitled  to  have  the  law  declared  in  reference 
to  the  facts  which  he  contends  the  evidence  reasonably  tends  to  show,* 
and  to  an  instruction  defining  the  law  as  applicable  to  his  defense,  if 
there  is  any  competent  evidence  reasonably  tending  to  substantiate 
it.8 

59.  Right  to  Instructions  on  Immaterial  Issues. — While  the  refusal 
to  give  instructions  is  not  error  when  they  are  asked  on  immaterial 
issues,*  yet  the  refusal  of  a  trial  court  to  give  requested  instructions 
correctly  stating  the  law  upon  such  an  issue  is  error,  if  other  instruc- 
tions in  reference  thereto  are  given  which  may  mislead  the  jury.* 

60.  Instructions  Erroneous  in  Part. — ^A  court  is  bound  to  give  any 
instructions  asked  for  by  either  party  which  correctly  expound  the 
law  upon  any  evidence  before  the  jury,'  but  may  refuse  to  give  an 
instruction  which  is  erroneous  and  is  not  bound  to  modify  it  or 
give  any  other  in  its  place,*  for  a  party  cannot,  by  asking  an  erro- 

18.  State  V.  Porter,  213  Mo.  43,  111  Am.  Dec.  93;  Pomroy  ▼.  Parmlee,  9 
S.  W.  529,  127  A.  S.  R.  589;  Gulf,  la.  140,  74  Am.  Dec.  328;  Jewett  v. 
etc.,  R.  Co.  V.  Shieder,  88  Tex.  152,  Lincoln,  14  Me.  116,  31  Am.  Dec.  36; 
30  S.  W.  902,  28  L.R.A.  538.  Whidden  v.  Seelye,  40  Me.  247,  63  Am. 

19.  Cook  V.  Wood,  30  Ga.  891,  76  Dec.  661;  Treat  v.  Lord,  42  Me.  552, 
Am.  Dec.  677;  Evangville  v.  Senhenn,  66  Am.  Dec.  298;  State  v.  Shippey,  10 
151  Ind.  42,  47  N.  E.  634,  51  N.  E.  Minn.  223,  88  Am.  Dec.  70. 

88,  68  A.  S.  R.  218,  41  L.R.A.  728;  Note:  99  Am.  Dec.  127. 

Plummer  v.  Gheen,  10  N.  C.  66,  14  4.  Tryon  v.  Pingree,  112  Mich.  338, 

Am.  Dec.  572.  70  N.  W.  905,  67  A.  S.  R.  398,  37 

20.  Washington    v.    State,    63    Ala.  L-R-A.  222. 

135,  35  Am.  Rep.  8;  Washburn  v.  6.  Taylor  v.  Hellyer,  3  Blaclcf. 
Tracy,  2  D.  Chip.  (Vt.)  128,  15  Am.    (Ind.)  433,  26  Am.  Dec.  430. 

Dec.  661;  Fletcher  v.  Howard,  2  Aik-  r.c,^  "^i  ^  oa^'tI  «      '   w^'  ^^ 

ens  (Vt.)  115,  16  Am.  Dec.  686;  Bor-  U-  ^    L.  ed.)  306;  Hoffln  v.  Ma^n 

chardt  v.  Wausau  Boom  Co.,  54  Wis.  Jf  .Wall.  671,  21  U.  S.  (L.  ed.)  196; 

107,  11  N.  W.  ^0,  41  Am'R.p    12.  ^^IJcSi^^^^Jf^.^^ 

1.  Dnggersv  United  States  lOkla.  ^  ^^c.  93l  Nielson  v.  International 

£.T-J®^.'  ^^  o"*'-  !i^'  ^^^  ^-  ^-  ®-  Textbook  Co.,  106  Me.  104.  75  Atl. 

823,  17  Ann.  Cas.  66.  330,  20  Ann.   Gas.  591;  Williams  v. 

2.  State  v.  Grugm,  147  Mo.  39,  47  Christian  Female  College,  29  Mo.  250, 
S.  W.  1058,  71  A.  S.  R.  553,  42  L.R.A.  77  Am.  Dec.  569;  Rosenbaum  v.  Weed- 
774;  State  v.  Hennessy,  29  Nev.  320,  en,  18  Grat.  (Va.)  785,  98  Am.  Deo. 
90  Pao.  221,  13  Ann.  Cas.  1122;  Reed  737;  Borland  v.  Barrett,  76  Va.  128, 
V.  State,  3  Okla.  Crim.  16,  103  Pac  44  Am  Rep.  152. 

1070,  24  LJl.A.(N.S.)  268.  Note:  99  Am.  Dec  120. 

3.  Conger  t.  Dean,  3  la.  463,  66 
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neouB  instruction,  devolve  upon  the  court  tlie  duty  of  charging  the 
jury  on  the  law  of  the  case.'  It  follows,  therefore,  that  a  reversal 
will  not  be  directed  because  of  the  refusal  to  give  an  instruction  unless 
it  is  strictly  and  entirely  accurate.*  And  it  is  not  error  to  refuse 
to  give  a  requested  charge  which  is  not  intelligible,'  or  which  is  not 
couched  in  language  sufficiently  untechnical  to  be  comprehended 
by  the  average  juror,*'  or  not  broad  enough  to  cover  the  whole  law 
of  the  case  on  tiie  point,**  though  where  the  refusal  of  an  improper 
instruction  is  calculated  to  mislead  the  jury,  the  court  should  explain 
the  refusal,  or  give  such  instruction  as  will  make  the  matter  clear 
to  them.**  But  where  a  request  for  an  instruction  contains  two  or 
more  propositions  of  law,  if  any  one  of  them  is  unsound  the  court 
may  properly  refuse  them  all.**     However,  it  has  been  held  that 

7.  Bosenbaum  v.  Weeden,  18  Orat.  79  S.  W.  124,  64  LJEt.A.  443;  Duggan 
(Va.)  785,  98  Am.  Dec  737.  v.  Pacific  Boom  Co.,  6  Wash.  593,  34 

8.  Fowler  v.  Brantly,  14  Pet.  318,  Pac.  157,  36  A.  S.  R.  182;  Lyle  v. 
10  U.  S,  (L.  ed.)  473;  Blanton  v.  McConnick  Harvrating  Mach.  Co.,  108 
United  States,  213  Fed.  320,  Ann.  Cas.  Wis.  81,  84  N.  W.  18,  51  L.R.A.  906. 
1914D  1238 ;  Crommelins  v.  Thieas,  31  9.  McWhorter  v.  Blnthenthal,  136 
Ala.  412,  70  Am.  Dec.  499;  Randel-  Ala.  568,  36  So.  552,  96  A.  S.  R.  43; 
man  v.  Taylor,  94  Ark.  511, 127  S.  W.  Mahaffey  v.  I.  L.  Rumbarger  Limiber 
723, 140  A.  S.  R.  141;  Wooten  v.  Stat?,  Co.,  61  W.  Va.  571,  36  S.  E.  893,  8 
24  Fla.  335,  5  So.  39,  1  L.R.A.  819;  L.R.A.(N.S.)  1263. 

Southern  Exp.  Co.  v.  Newby,  36  Oa.  10.  State  v.  Osbom,  54  Ore.  289, 103 
635,  91  Am.  Dec.  783;  Chicago,  St.  Pac.  62,  20  Ann.  Cas.  627. 
Louis,  etc.,  R.  Co.  v.  Champion,  9  Ind.  11.  Samuels  v.  Richmond,  etc.,  R. 
App.  510,  36  N.  E.  221,  37  N.  E.  21,  Co.,  35  S.  C.  493,  28  A.  S.  R.  883. 
53  A.  S.  R.  357;  "Van  Honten  v.  Morse,  12.  Peshine  v.  Shepperson,  17  Grat. 
162  Mass.  414,  38  N,  E.  705,  44  A.  S.  (Va.)  472,  94  Am.  Dec.  468  and  note. 
R.  373,  26  L.R.A.  430;  Stewart  v.  Cin-  13.  Eastern  Transp.  Line  v.  Hope, 
cinnati,  etc,  R.  Co.,  89  Mich.  315,  50  95  U.  S.  297,  24  U.  S.  (L.  ed.)  477; 
N.  W.  852,  17  L.R.A.  539;  Courte-  Springer  v.  United  States,  102  U.  S. 
manche  t.  Supreme  Court,  etc.,  136  586,  26  U.  S.  (L.  ed.)  253;  Mann- 
Mich.  30,  98  N.  W.  749,  112  A.  S.  R.  Boudoir  Car  Co.  v.  Dupre,  54  Fed. 
345,  64  L.RA.  668;  Glover  v.  Hender-  646,  13  U.  S.  App.  183,  4  C.  C.  A. 
son,  120  Mo.  367,  25  S.  W.  175,  41  540,  21  L.R.A.  289;  Armour  v.  Koll- 
A.  S.  R.  695;  Bowman  v.  Teall,  23  meyer,  161  Fed.  78,  88  C.  C.  A.  242, 
Wend.  (N.  Y.)  306,  35  Am.  Dec.  562;  16  L.R.A.(N.S.)  1110;  Stitt  v.  State, 
Bagley  v.  Smith,  10  N.  T.  489,  61  Am.  91  Ala.  10,  8  So.  669,  24  A.  S.  R. 
Dec.  756;  Wellston  Coal  Co.  v.  Smith,  853;  Verberg  v.  State,  137  Ala.  73, 
85  Ohio  St.  70,  61  N.  E.  143,  87  A.  34  So.  848,  97  A.  S.  R.  17;  SneU  v. 
S.  R.  547,  55  L.R.A.  99;  State  v.  Derricott,  161  Ala.  259,  49  So.  895, 
Megorden,  49  Ore.  259,  88  Pac.  306,  18  Ann.  Cas.  636,  23  L.R.A.(N.S.) 
14  Ann.  Cas.  130;  Qninn  v.  South  996;  Chicago,  St.  Louis,  etc.,  R.  Co.  v. 
Carolina  R.  Co.,  29  S.  C.  381,  7  S.  E.  Champion,  9  Ind.  App.  510,  36  N.  E. 
614,  1  L.R.A.  682;  Samuels  v.  Rich-  221,  37  N.  E.  21,  53  A.  S.  R.  357; 
mond,  etc,  R.  Co.,  35  S.  C.  493,  14  Andre  v.  State,  5  la.  389,  68  Am.  Dee. 
S.  E.  943,  28  A.  S.  R.  883:  Wilcox  v.  708;  Whiteford  v.  Burckmyer,  1  GUI 
Hineo,  100  Tenn,  524,  45  S.  W.  781,  (Md.)  127,  39  Am.  Dec.  640;  Berry 
68  A.  S.  R.  761  and  note;  Pennsyl-  t.  GrifBn,  10  Md.  27,  69  Am.  Dec. 
vania  R.  Co.  v.  Naive,  112  Tenn.  239,  123;  Bimey  v.  New  York,  etc.,  Tel. 
R.  C.  L.  XrV.— 6L              801 
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wheie  instrnctions  asked  contain  two  independent  branches,  one  of 
which  states  the  law  correctly  while  the  other  does  not,  that  branch 
which  contains  the  correct  statement  should  be  severed  from  the  other 
and  given  to  the  jury.**  And  the  safer  and  better  practice  is  for 
the  court  to  indicate  the  objectionable  parts  and  give  the  party  seek- 
ing the  charge  the  benefit  of  that  part  which  is  good.*' 

61.  Time  to  Hake  Requests. — ^It  is  sometimes  provided  by  rule  of 
court  that  requests  to  charge  shall  be  handed  to  the  court  before 
argument**  Fairness  to  the  judge  and  common  courtesy  would  seem 
to  require  that  such  a  rule  be  complied  with,  that  he  may  have  oppor- 
tunity to  weigh  carefully  his  instructions,  and  to  reduce  them  to 
writing  if  he  shall  so  desire ;  *'  and  it  is  not  error  to  refuse  requests 
made  in  violation  of  such  rules.**  Nevertheless  the  rule  cannot  be 
laid  down  as  an  unbending  one.  The  necessity  for  such  a  request 
will  sometimes  arise  from  what  has  already  been  charged  by  the 
court  and,  in  that  case,  it  would  be  improper  to  refuse  a  request  on 
the  mere  ground  that  it  was  not  handed  in  before  argument.**  Thus 
under  a  rule  that  all  requests  for  instructions  shall  be  made  before  the 
closing  argument,  unless  special  leave  is  given  to  present  further 
requests  later,  it  has  been  held  that  the  trial  court  may  receive  and 
pass  upon  a  request  for  instructions  after  argument,  for  receiving 
the  requests  and  giving  or  refusing  them  is  in  effect  granting  the  spe- 
cial leave  to  present  them  that  is  provided  for  in  the  rule.**  In  the 
ordinary  practice  these  requests  are  presented  to  the  trial  judge  before 
he  commences  to  charge  the  jury,*  and  the  circumstances  are  rare 
which  would  warrant  counsel  in  interrupting  the  judge  to  make 
requests  while  he  is  giving  his  instructions,  and  in  such  a  case  ordi- 
narily the  court  would  be  justified  in  refusing  to  consider  them.* 

Co.j  18  Md.  341,  81  Am.  Dec.  607;  3  Ind.  App.  232,  29  N.  E.  792,  50 

Magee  v.  Badger,  34  N.  Y.  247,  90  Am.  A.  S.  R.  266;  Grubbs  v.  N.  C.  Home 

Deo.  691;  Inglebright  v.  Hammond,  19  Ins.  Co.,  108  N.  C.  472,  13  S.  E.  236, 

Ohio  337,  53  Am.  Dec.  430  and  note.  23  A.  S.  R.  62. 

14.  Peshine  v.  Shepperson,  17  Grat.  19.  People  v.  Garbutt,  17  Mich.  9, 
(Va.)  472,  94  Am.  Dec.  468.  97  Am.  Dec.  162;  Salley  v.  Cox,  94 

15.  Samuels  v.   Richmond,   etc.,  R.  S.  C.  216,  77  S.  E.  933,  Ann.  Cas. 
Co.,  35  S.  C.  493,  14  S.  E.  943,  28  1915A  1111,  46  L.R.A.(N.S.)  53. 

A.  S.  R.  883.  Notes:  99  Am.  Dec.  125;  13  L.R.A. 

16.  State  V.  Davis,  50  S.  C.  405,  27  272. 

S.  E.  905,  62  A.  S.  R;  837;  Salley  v.  20.  Robertson  v.  Boston,  etc.,  R.  Co., 
Cox,  94  S.  C.  216,  77  S.  E,  933,  Ann.  190  Mass.  108,  76  N.  E.  513,  112  A. 
Cas.  1915A  nil,  46  L.R.A.(N.S.)  53.  S.  R.  314,  3  L.R.A.(N.S.)  588;  Rowell 

17.  Salley  v.  Cox,  94  §.  C.  216,  77  v.  Vershire,  62  Vt.  405,  19  AtL  990, 
S.  E.  933,  Ann,  Cas.  1915A  1111,  46  8  L.R.A.  708, 

L.R.A.(N.S.)  53,  1.  Smith  v.  Irwin,  51  N.  J.  L.  507, 

18.  Evansville,  etc.,  E.  Co.  v.  Crist,  18  Atl.  852,  14  A.  S.  E.  699. 
116  Ind.  446,  19  N.  E.  310,  9  A.  S.      Note:  13  L.R.A.  272, 

B.  865,  2  Lil.A.  450;  Adams  t.  Main,      2.  Salley  t.  Cox,  94  S.  C.  216,  77 
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But  the  more  liberal  and  better  practice  is  for  the  court  to  allow 
instructions  to  be  requested  at  any  time  before  the  jury  retire,  and 
if  they  are  proper,  they  should  be  given.*  It  would  also  seem  that 
a  proper  degree  of  vigilance  would  require  that  the  right  to  present 
requests  should  be.  exercised  before  the  jury  retire  and  that  a  delay 
beyond  this  would  ordinarily  leave  it  for  the  judge  to  say  whether 
he  would  call  the  jury  back  and  pass  upon  them.*  But  it  has  been 
held  that  the  omission  of  a  judge  to  charge  a  jury  on  a  pertinent 
point  may  be  brought  to  his  attention  at  any  time  before  they  have 
returned  their  verdict.*  When  there  is  no  rule  or  statute  govern- 
ing the  time  when  a  request  for  instruction  should  be  made,  a  trial 
judge  may,  in  his  discretion,  refuse  to  receive  further  requests  to 
charge,  when  he  has  already  given  the  complaining  litigant  an  oppor- 
tunity, and  that  opportunity  has  been  made  available  by  asking  for 
all  the  charges  which  the  party  then  thought  proper  to  ask,  and  the 
judge  in  the  charge  given  has  fully  and  fairly  laid  down  the  law 
of  the  case." 

62.  Written  Requests. — By  some  statutes  it  is  expressly  provided 
that  requests  for  instructions  must  be  put  in  writing,  numbered,  and 
signed,  £ind  in  case  they  are  not  the  trial  judge  may  disregard 
them.'  It  is  also  sometimes  provided  by  rule  of  court  that  the  coun- 
sel on  either  side  shall  read  and  submit  to  the  court,  in  writing,  such 
propositions  of  the  law  as  they  propose  to  rely  on,  which  shall  con- 
.stitute  the  requests  to  charge.*  Such  a  rule  is  not  complied  with  by 
reading  from  a  statute  and  requesting  the  judge  to  charge  as  therein 
laid  down,*  for  the  value  of  the  rule  requiring  such  requests  to  be 
in  writing  so  as  to  promote  accuracy  and  certsinty  would  be  greatly 
impaired  by  holding  that  the  reading  of  extracts  from  statutes,  deci- 
sions and  text  books,  with  oral  request  that  such  be  charged  to  the 
jury,  is  a  substantial  compliance  therewith.**  As  the  rule  requiring 
requests  to  charge  to  be  in  writing  and  to  be  numbered  and  signed 
was  intended  mainly  for  the  benefit  of  the  trial  judge,  there  is  no 
reason  why  he  may  not  dispense  with  that  provision  requiring  them 

S.  E.  933,  Ann.  Cas.  1915A  1111,  46  8.  E.  238,  6  A.  S.  E.  613;  Melver 
L.R.A.(N.S.)  53.  V.  Williamson-Halsell-Frazier  Co.,  19 

3.  Campbell  v.  State,  63  Tex.  Crim.   Okla.   464,    92   Pac.   170,   13   L.R.A. 
595,  141  S.  W.  232,  Ann.  Cas.  1913D    (N.S.)  696. 

858.  8.  State  v.  Davis,  50  S.  C.  405,  27 

Notes:  99  Am.  Dec.  125;  13  L.R.A.  S.  E.  905,  62  A,  S.  R.  837;  Salley  v. 

272.  Cox,  94  S.  C.  216,  77  S.  B.  933,  Ann. 

4.  Note:  13  L.R.A,  272.  Cas.  1915A  1111,  46  L.R.A.(N.S.)  53; 
6.  State  V.  Catlin,  3  Vt.  530,  23  Am.  Cnpps  v.  State,  120  Wis.  504,  97  N.  W. 

Dec.  230.  210,  98  N.  W.  546,  102  A.  S.  R.  996. 

6.  CNeU  v.  Drydock,  etc.,  R.  Co.,       9.  State  v.  Davis,  50  S.  C.  405,  27 
129  N.  T.  125,  29  N.  E.  84,  26  A.  S.   8.  E.  905,  62  A.  S.  R.  837. 

R.  612.  10.  State  v.  Davis,  50  S.  C.  405,  27 

7.  State  V.  Horton,  100  N.  C.  443,  9  S.  E.  905,  62  A.  S.  R.  837. 
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to  be  read  to  the  court.^^  Therefore,  although  the  failure  of  counsel 
to  number  and  aign  requested  instructions  may  justify  the  trial  judge 
in  refusing  them,  he  is  not  required  to  do  so,  and  the  instructions 
being  correct  the  failure  to  comply  with  a  technical  rule  will  not 
be  ground  for  reversal.**  Grood  practice  also  requires  that  counsel 
desiring  to  request  instructions  should  present  their  requests  to  the 
judge  in  separate  and  distinct  propositions,  fairly  and  legibly  writ- 
ten,*' and  it  has  been  held  that  special  charges  to  be  treated  as  sep- 
arate instructions  should  be  written  on  separate  sheets  of  paper,  for, 
if  bulked,  the  court  may  treat  them  as  one.**  However,  the  rule  has 
been  criticised,  and  it  has  been  said  that  where  several  chai^;e@  are 
presented  on  the  same  sheet  of  paper,  the  presumption  ought  not  to 
be  indulged  from  such  fact,  and  from  the  recital  in  the  bill  of  excep- 
tions tliat  the  party  "requested  the  court  to  give  the  following  charges," 
that  the  request  was  to  give  all  the  charges  together  as  an  entirety, 
but  that  instructions  are  requested,  given  or  refused  separately,  when 
they  are  separately  numbered,  though  they  all  may  be  written  on 
the  same  sheet  of  paper.*'  By  the  rules  of  some  courts  counsel  is 
also  required  to  note  on  the  margin  of  each  charge  requested  the 
authorities  on  which  he  reUes  to  support  it,  and  to  produce  the 
authorities  when  called  on  by  the  court.  This  requirement,  however, 
is  purely  technical  and  may  be  waived  by  the  trial  court,  and,  in  case 
instructaons  are  refused  or  given  on  their  merits,  the  technical  ques- 
tion cannot  be  raised  on  appeal.** 

63.  Necessity  that  Requested  Instructions  Be  Given  Literally. — It 
is  a  rule  quite  generally  adopted  that  a  trial  court  is  not  required 
to  give  instructions,  though  proper  and  such  as  the  party  is  entitled 
to,  in  the  very  terms  asked.*'    The  judge  may  use  his  own  form  of 

11.  Willis  V.  Western  Union  Tel.  Co.,  537,  23  So.  634,  69  A.  S.  R.  455; 
69  S.  C.  531,  48  S.  E.  538,  104  A.  Tainter  v.  Lombard,  53  Me.  369,  87 
S.  R.  828,  2  Ann.  Cas.  52.  Am.  Dec.  552;  Higgins  v.  Carlton,  28 

12.  Orman  v.  Mannix,  17  Colo.  564,  Md.  115,  92  Am.  Dec.  666;  People  v. 
30  Pac.  1037,  31  A.  S.  R.  340,  17  Katz,  209  N.  T.  311,  103  N.  E.  305, 
L.R.A.  602.  Ann.  Cas.  1915A  501;  Newby  v.  Har- 

18.  Note:  13  L.R.A.  272.  reU,  99  N.  C.  149,  5  S.  E.  284,  6  A. 

14.  Anniston  Electric,  etc.,  Co.  v.  S.  B.  503;  Michael  v.  Fail,  100  N.  C. 
Elosen,  159  Ala.  195,  48  So.  798,  133  178,  6  S.  E.  264,  6  A.  S.  R.  577;  Brown 
A.  S.  B.  32.  See  supra,  par.  60,  as  v.  Mitchell,  102  N.  C.  347,  9  S.  E.  702, 
to  instructions  erroneous  in  part.  Ill  A.  S.  E.  748;  Brown  v.  Weaver 

15.  Snell  V.  Derricott,  161  Ala.  259,  Power  Co.,  140  N.  C.  333,  52  S.  E. 
49  So.  895, 18  Ann.  Cas.  636, 23  L.R.A.  954,  3  L.R.A.(N.S.)  912;  Rheinheimer 
(N.S.)  996.  V.  Aetna  life  Ins.  Co.,  77  Ohio  St 

16.  Wragge  v.  South  Carolina,  etc.,  360,  83  N.  B.  491,  15  LJl,A.(N.S.) 
R.  Co.,  47  8.  C.  105,  25  S.  B.  76,  58  245;  Com.  v.  McManus,  143  Pa.  St. 

A.  S.  B.  870,  33  L.BA.  191,  overruled  64,  21  AtL  1018,  22  AtL  761, 14  L.ILA. 
on  another  point  by  Bums  v.  Southern  89 ;  Com.  v.  McMurray,  198  Pa.  St. 

B.  Co.,  65  S.  C.  229,  43  S.  E.  679.  51,  47  Atl.  952,  82  A.  S.  B.  787;  State 

17.  State  v.  Fontenot,  50  La.  Ann.  v.  Hoxme,  15  B.  I.  1,  22  Atl.  1059, 
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ezpression  and,  if  he  instructs  the  jury  correctly  and  in  substance 
covers  the  relevant  rules  of  law  proposed  to  him  by  counsel,  there 
is  no  error  in  refusing  to  adopt  the  exact  words  of  the  requeet.^^ 
However,  it  is  not  infrequently  the  case  that  a  judge,  for  want  of 
time  during  a  trial,  is  not  able  to  prepare  and  give  in  his  general 
charge  that  clear  and  succinct  statement  of  the  law  he  would  like 
to  make,  and  which  is'  most  desirable  for  the  information  of  the  jury. 
In  all  such  cases,  where  the  requests  to  charge  presented  by  counsel 
state  the  law  correctly,  and  in  such  clear,  terse,  comprehensive  man- 
ner as  to  be  most  easily  understood  by  the  jury,  it  is  not  only  proper, 
but  the  duty  of  the  court,  to  give  ^e  requests  in  the  language  in 
which  they  are  presented.**  And  where  a  trial  court  throws  aside 
all  the  instructions  asked  by  one  or  both  of  the  parties  and  prepares 
written  instructions  of  ite  own,  these  must  fairly  instruct  the  jury 
on  all  legal  questions  involved  in  the  case  and  it  must  appear  that 
no  injury  has  been  done  to  the  defeated  party  by  the  refusal  of 
the  instructions  asked  by  him.**  In  some  jurisdictions  the  rule 
has  been  laid  down  that  a  party  is  entitled  to  have  instructions  given 
in  the  words  in  which  they  are  presented,  if  they  are  correct  in 
law  and  unambiguous.*  And  this  right  is  sometimes  enforced  by 
a  statute  providing  in  effect  that  a  requested  instruction  must  be  given 
in  the  exact  words  in  which  it  is  presented,  if  given  at  aU.*  It  fol- 
lows that  to  refuse,  in  such  a  case,  to  give  it  in  the  terms  in  which 
it  is  written  and  to  insert  or  make  a  qualification  against  the  objection 

2  A.  S.  R.  838;  McQowan  v.  Probate  50  Atl.  103,  54  L.R.A.  955;  MoGowui 

Court,  27  R.  I.  394,  62  Atl.  571,  114  v.  Probate  Court,  27  B.  I.  394,  62  Atl. 

A.  S.  B.  52;  Wade  v.  Columbia  Elec-  571,  114  A.  8.  R.  52;  Hull  v.  Young, 
trie  St.  R.  etc.,  Co.,  51  S.  C.  296,  29  30  S.  C.  121,  8  S.  E.  695,  3  L.R.A. 
S.  E.  233,  64  A.  S.  B.  676  and  note;  521;  Willia  v.  Western  Union  Tel.  Co., 
Edwards  v.  Wessinger,  65  S.  C.  161,  69  S.  C.  531,  48  S.  E.  538,  104  A.  S. 
43  S.  £.  518,  95  A.  S.  R.  789.     See  R.  828,  2  Ann.  Cas.  52. 

infra,  par.  64,  as  to  modifying  request-  19.  Cook  v.  Brown,  62  Mich.  473, 

ed  instructions.  29  N.  W.  46,  4  A.  S.  R.  870. 

18.  CoflSn  V.  United  States,  156  U.  20.  Wacaser  v.  People,  134  IlL  438, 

S.  432,  15  S.  Ct.  394,  39  U.  S.   (L.  25  N.  E.  564,  23  A.  S.  R.'683. 

ed.)  481;  Cunningham  v.  Springer,  204  I.  Clealand  v.  Walker,  11  Ala.  1058, 

U.  S.  647,  27  S.  Ct.  301,  51  U.  S.  (L.  46  Am.  Dec.  238;  Jordon  v.  Ben  wood, 

ed.)   662,  9  Ann.  Cas.  897;  Davis  v.  42  W.  V«.  312,  26  S.  E.  266,  57  A. 

St.  Louis,  etc,  B.  Co.,  53  Ark.  117, 13  S.  R.  859  and  note,  36  L.B_A..  519. 

S.  W.  801,  7  L.R.A.  283;  Knapp  v.  Note:  99  Am.  Dee.  12L 

State,  168  Ind.  153,  79  N.  E.  1076,  2.  MoWhorter   v.    Bluthenthal,  136 

11  Ann.  Cas.  604;  Treat  t.  Lord,  42  Ala.  568,  33  So.  562,  96  A.  S.  B.  43; 

Me.  552,  66  Am.  Dec.  298;  Eendrick  Walsh  v.   Fisher,  102   Wis.   172,   78 

V.  Towle,  60  Mich.  363,  27  N.  W.  567,  N.  W.  437,  72  A.  S.  B.  866,  43  L.B.A. 

1  A  S.  B.  526;  Pazton  v.  Woodward,  810;  Lyle  v.  McCormick  Harvesting 

31  Mont.  195,  78  Pac.  215,  107  A.  S.  Maeh.  Co.,  108  Wis.  81,  84  N.  W.  18, 

B.  416,  3  Ann.  Cas.  546;  Wheeler  v.  51  L.B.A.  906. 
Grand  Trunk  B.  Co.,  70  N.  H.  607, 
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of  the  party  offering  it  is  erroneous.*  It  is  also  generally  true  that 
in  felony  trials  the  accused  is  entitled  to  have  hia  instructions  given 
in  his  own  language,  if  they  correctly  propound  the  law  applicable 
to  the  state  of  facts  as  supported  by  any  part  of  the  evidence.  But, 
on  the  other  hand,  if  a  correct  instruction  has  already  been  given, 
it  is  not  reversible  error  to  refuse  to  give  another  which  is,  in  all 
material  respects,  identical  with  the  one  given.*  Where  a  judge 
purports  to  read  an  instruction  as  one  requested  by  either  of  the  par- 
ties, in  language  substantially  different  from  that  requested,  it  con- 
stitutes reversible  error.* 

64.  Modifying  Requested  Instructions. — While  the  court  is  not 
bound  to  give  an  instruction  that  is  not  strictly  correct,  it  may  modify 
it  to  such  an  extent  as  to  make  it  so  and  then  give  it  as  modified,* 
but  it  is  under  no  duty  to  do  this,'  and  if  an  instruction  is  correct 
as  requested  the  court  should  not  amend  it*  However,  it  has  been 
held  that  where  a  requested  instruction  is  equivocal,  but  correct  on 
one  construction  of  it,  the  court,  instead  of  refusing  it,  should  amend 
it  so  as  to  insure  its  being  understood  by  the  jury  in  the  proper  sense, 
and  give  it  to  them  as  amended.*  And  where  the  force  of  an  instruc- 
tion which  is  requested  and  is  proper  in  itself  is  not  changed  by 
an  addition  made  to  it  by  the  court,  there  is  no  error  in  the  mere 
fact  of  making  the  addition.**     If  a  party  has  the  full'  benefit  of 

3.  Knight  v.  Clements,  45  Ala.  89,   Tompkins  v.  Pacific  Mut.  Life  Ins.  Co., 
'6  Am.  Rep.  693.  53  W.  Va.  479,  44  S.  E.  439,  97  A. 

4.  State  V.  Medley,  66  W.  Va.  216,  S.  R.  1006,  62  L.R.A.  489;  State  v. 
66  S.  E.  358,  18  Ann.  Cas.  761.  See  Legg,  59  W.  Va.  315,  53  S.  E.  545, 
supra,  par.  22,  as  to  charging  on  points  31  L.R.A.(N.S.)   1152. 

already  covered.  Note:  99  Am.  Dec.  123. 

5.  R«od  V.  Butcher,  23  S.  D.  70, 120  See  supra,  par.  63,  as  to  necessity 
N.  W.  772,  20  Ann.  Cas.  480.  that   requested   instructions   be   given 

6.  Southern  Exp.  Co.  v.  Newby,  36  literally. 

Ga.  635,  91  Am.  Dec.  783;  Campbell  7.  McWhorter   v.    Bluthenthal,   136 

v.   Miller,  38   Ga.  304,  95  Am.  Dec.  Ala.  568,  33  So.  552,  96  A.  S.  R.  43. 

389;  Johnson  v.  Barber,  10  111.  425,  8.  Hale  v.  Gage,  116  Ark.  50,  172 

50  Am.  Dec.  416;  Hronek  v.  People,  S.  W.  833,  L.R.A.  1915C  704;  McDon- 

134  lU.  189,  24  N.  E.  861,  23  A.  S.  aid  v.  People,  126  III.  150,  18  N.  K 

R.  652,  8  L.B.A.  837;  Higgina  v.  Carl-  817,  9  A.  S.  B.  547;  Walker  v.  Stet- 

ton,  28  Md.  116,  92  Am.  Dec.  666;  son,  14  Ohio  St.  89,  84  Am.  Dec.  362; 
Walker  v.  McDowell,  12  Miss.  118,  43  ■  Guinard  v.  KJiapp-Stout,  etc.,  Co.,  90 

Am.  Dec  476;  Blaustein  v.  Pincus,  47  Wis.  123,  62  N.  W.  625,  48  A.  S.  R. 

Mont.  202,  131  Pac  1064,  Ann.  Cas.  901;  Walsh  v.  Fisher,  102  Wis.  172, 

1015C  405;  State  v.  Horton,  100  N.  78  N.  W.  437,  72  A.  S.  R.  865,  43 

C.  443,  6  S.  E.  238,  6  A.  8.  R.  613;  L.R.A.  810. 

Hays  V.  Paul,  51  Pa.  St.  134,  88  Am.  9.  Ward  v.  Chum,  18  Grat.  (Va.) 
Dec.  569;  Killion  v.  Power,  51  Pa.  St.  801,  98  Am.  Dec.  749. 
429,  91  Am.  Dec.  127;  Com.  v.  Mc-  Note:  94  Am.  Deo.  477. 
Murray,  198  Pa.  St.  51,  47  Atl.  952,  10.  Wilson  v.  State,  30  Pla.  234,  11 
82  A.  S.  R.  787;  Blunt  v.  Com.,  4  So.  556, 17  L.R.A.  654;  R«ed  v,  Gold- 
Leigh   (Va.)   680,  26  Am.  Dec.  341;  en,  28  E:an.  632,  42  Am.  Rep.  180. 
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the  proposition  of  law  contained  in  an  instruction  he  will  not  be 
prejudiced  by  a  slight  modification  in  its  wording.**  Nor  will  a 
party  be  entitled  to  reversal  because  a  modification  of  a  requested 
instruction  was  not  as  full  as  it  should  have  been,  if  on  the  facts 
and  evidence  in  the  particular  case  it  was  not  misleading,**  or  where 
it  left  the  instruction  more  favorable  to  him  than  it  should  have 
been,*'  or  where  the  requested  instruction  was  one  to  which  he  was 
not  entitled.**  If,  however,  a  judge  wishes  to  give  a  requested  instruc- 
tion with  a  qualification,  he  should  rewrite  the  instruction,  embody- 
ing the  qualification.  But  when  a  modification  is  appended  to  a 
requested  instruction  in  such  a  manner  as  to  show  the  precise  charges 
asked  and  the  precise  modification,  and  the  whole  is  intelligible  to 
the  jury,  no  injury  results  to  the  party  making  the  request.**  It 
would  be  different  if  the  trial  judge  should  insert  words  in  a  request 
for  instructions,  without  showing  in  a  statement  connected  therewith 
the  precise  change  he  made.  Otherwise  a  charge  not  requested  might 
appear  in  the  record  as  being  given  at  the  request  of  a  party  who  was 
prejudiced  by  it  A  party,  however,  has  no  right  to  modify  his  oppo- 
nent's prayer  for  instructions,  based  upon  a  certain  hypothesis  as  to 
the  facts,  so  as  to  include  other  facts,  against  the  will  of  the  .party 
moving  for  the  instructions,  and  it  is  error  to  permit  any  such  modi- 
fication.*' 

65.  Stating  by  Whom  Instructions  Requested. — An  instruction 
when  given  is  that  of  the  court;  and  the  better  practice  is  to  make 
no  distinction  between  that  portion  which  originates  with  the  judge 
and  that  which  originates  with  either  counsel.*'  But  the  character- 
izing of  instructions  as  requested  by  one  party  or  the  other  or  the 
failure  so  to  characterize  them  is  not  ordinarily  reversible  error,** 
for  the  jury  will  appreciate  that  when  adopted  the  instruction  becomes 
that  of  the  court  without  regard  to  autiiorship.** 

66.  Waiver  of  Requests. — ^Where  coimsel  after  handing  to  the  trial 
judge  certain  written  requests  to  charge  states  that  the  rulings  of 
the  court  on  the  different  grounds  have  covered  most  of  the  points 

11.  Star  Brewery  Co.  ▼.  Hauck,  222  395, 125  A.  S.  R.  859, 10  LJl.A.(N.S.) 
Dl.  348,  78  N.  E.  827,  113  A.  S.  R.  483. 

^0.  15.  Miasouri  Pac.  R.  Co.  v.  Wiltiams, 

12.  Prosser  ▼.  Montana  Central  R.  75  Tex.  4,  12  S.  W.  835,  16  A.  8.  R. 
Co.,   17  Moat   372,  43   Pao.   81,  30  867. 

IiJt.A.  814.  16.  Whiteford  ▼.  Burckmyer,  1  Gill 

IS.  Wertheimer-Swarts  Shoe  Co.  t.  (Md.)  127,  39  Am.  Dec.  640. 

United  States  Casualty  Co.,  172  Mo.  17.  Outzman  y.   Clancy,  114  Wis. 

135,  72  S.  W.  635,  95  A.  8.  R.  600,  689,  90  N.  W.  1081,  58  L.R.A.  744. 

81  L.R.A.  766.  18.  Chitzman   v.    Clancy,   114   Wis. 

14.  Harrington  v.  Los  Angeles  R.  689,  90  N.  W.  1081,  58  L.R.A.  744. 

Co.,  140  Cal.  514,  74  Pac.  15,  98  A.  19.  Wilmarth  v.  Pacific  Mntnal  Life 

8.  R.  86,  63  L.R.A.  238;  EimbaU  v.  Ins.  Co.,  168  CaL  536,  143  Pm.  780, 

Satt  Lake  City,  32  Utah  263,  90  Pac.  Ann.  Cas.  1915B  1120. 
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embraced  therein,  he  thereby  waives  his  right  to  insist  on  them.** 
But  acquiescence  in  an  erroneous  view  of  the  law,  by  offering  evi- 
dence to  meet  it,  will  not  prevent  the  party  from  insiBting  upon  a 
correct  statement  of  the  law  in  the  instructions  to  the  jury.* 

VI.  Objections  akd  Excbptions 

67.  In  General. — In  order  that  a  party  may  take  advantage  of  an 
error  committed  by  the  trial  court  in  giving  instructions  or  refusing 
requested  instructions,  he  must  make  a  proper  objection  and  save 
his  exception.*  An  appellate  court  will  not  consider,  in  the  absence 
of  a  proper  exception,  an  instruction  which  is  erroneous  because 
there  is  no  evidence  to  support  it,*  or  the  fact  that  the  court  failed 
to  mark  a  charge  as  given,*  or  the  giving  of  an  instruction  orally 
where  a  written  one  was  required,'  or  a  complaint  to  its  form.*  So 
in  misdemeanor  cases  improper  charges  or  refustJs  to  charge  will 
not  be  considered  on  appeal  in  the  absence  of  an  exception  thereto.' 
But  it  has  been  held  that  in  a  felony  case  an  error  in  the  charge 
of  the  court  which  prejudiced  the  rights  of  the  defendant  will  be 

20.  McCrary  v.  Southern  R.  Co.,  83  228;  State  v.  Weaver,  165  Mo.  1,  65 

S.  C.  103,  65  S.  E.  3,  18  Ann.  Cas.  8.  W.  308,  88  A.  S.  R.  406;  State  v. 

840.    See  infra,  par.  67,  as  to  waiver  Vanella,  40  Mont.  326,  106  Pac.  364, 

of  exceptions.  20  Ann.  Cas.  398;  Paul  v.  Cragnas, 

1.  M.  M.  Walker  Co.  v.  Dubuque  25  Nev.  293,  59  Pac.  857,  60  Pac  983, 
Fruit,  etc.,  Co.,  113  la.  428,  85  N.  W.  47  L.R.A.  540;  Dobbins  v.  Dobbins, 
614,  53  L.RA.  775.  141  N.  C.  210,  53  S.  E.  870,  115  A. 

2.  Wray  v.  Carpenter,  16  Colo.  271,  S.  R.  682, 10  L.R.A.(N.S.)  185;  StaU 
27  Pac  248,  25  A.  S.  R.  265;  Keady  t.  Megorden,  49  Ore  259,  88  Pac  306, 
V.  People,  32  Colo.  57,  74  Pac.  892,  14  Ann.  Cas.  130;  Schmidt  v.  Car- 
66  L.R.A.  353;  Georgetown,  etc,  R.  penter,  27  S.  D.  412,  131  N.  W.  723, 
Co.  V.  Smith,  25  App.  (D.  C.)  259,  5  Ann.  Cas.  1913D  296;  Thatcher  v. 
LJl.A.(N.S.)  274;  Providence  Wash-  Mills,  14  Tex.  13,  65  Am.  Dec.  95; 
ington  Ins.  Co.  v.  Wolf,  168  Ind.  690,  Burt  v.  State,  38  Tex.  Crim.  39Y,  40 
80  N.  E.  26,  120  A.  S.  R.  395;  Riepe  S.  W.  1000,  43  S.  W.  344,  39  LJtA. 
V.  Elting,  89  la.  82,  56  N.  W.  285,  48  305;  Reiner  v.  Crawford,  23  Wash. 
A.  S.  R.  356,  26  L.RA..  769;  Norfolk,  669,  63  Pac.  516,  83  A.  S.  R.  848. 
etc,  R.  Co.  V.  Hoover,  79  Md.  253,  3.  Mt.  Vernon  Brewing  Co.  v.  Teadi- 
29  Atl.  994,  47  A.  S.  R.  392,  25  L.R.A.  ner,  108  Md.  158,  69  Atl.  702,  16 
710;  Lewis  v.  Tapman,  90  Md.  294,  LJl.A.(N.S.)  758. 

45  Atl.  459,  47  L.R.A.  385;  Rockport  4.  Bessemer  Sav.  Bank  v.  Anderaon, 
V.  Rockport  Granite  Co.,  177  Mass.  134  Ala.  343,  32  So.  716,  92  A.  S.  R. 
246,  58  N.  E.  1017,  51  L.R.A.  779;   38. 

Coe  V.  Ricker,  214  Mass.  212,  101  N.  5.  Heaston  v.  Cincinnati,  etc,  R 
E.  76,  Ann.  Cas.  1914B  1178,  45  Co.,  16  Ind.  275,  79  Am.  Dec  430; 
LJtA..(N.S.)  30;  People  v.  Raher,  92  Boss  v.  Northern  Pac  R.  Co.,  2  N.  D. 
Mich.  165,  52  N.  W.  625,  31  A.  S.  R.  128,  49  N.  W.  655,  33  A.  S.  B,  756. 
576;  Braash  v.  Michigan  Stove  Co.,  6.  Southwestern  Tel^raph,  ete.,  Cc 
163  Mich.  652,  118  N.  W.  366,  20  v.  Abeles,  94  Aik.  264, 126  S.  W.  724, 
L.R;A.(N.S.)  500;  Coe  v.  Northern  140  A.  S.  R.  115,  21  Ann.  Cas.  1006. 
Pac  R.  Co.,  101  Minn.  12,  111  N.  W.  7.  Cole  v.  State,  28  Tex.  App.  536, 
851, 11  Ann.  Cns.  429, 11  L.R.A.<N.S.)    13  S.  W.  869,  19  A.  S.  R.  856. 
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considered  on  appdal  notwithstanding  no  objection  was  made  thereto 
at  the  trial.'  llie  exception  allowed  by  law  on  the  refusal  of  proper 
instructions  to  the  jury  is  not  waived  by  proceeding  with  the  trial 
after  an  instruction  has  been  refused.*  But  an  exception  by  a  plain- 
tiflf  to  the  setting  aside  of  the  verdict  is  a  waiver  of  a  previous 
exception  to  the  refusal  of  the  court  to  give  instructions  requested 
by  him.** 

68.  Time  for  Taking  Exception. — There  are  many  authorities  which 
hold  that  an  exception  to  the  charge  of  the  court  may  be  taken  at 
any  time  before  the  jury  return  their  verdict.^*  Others  adopt  the 
rule  that  the  exception  must  be  taken  before  the  jury  retire,**  and 
that  no  question  of  law  is  raised  by  an  exception  noted  after  trial,*' 
or  for  the  first  time  on  appeal.**  •  The  reason  for  the  rule  that  an 
exception  must  be  taken  before  the  jury  retire  is  that  the  court, 
at  the  time  of  giving  the  charge,  may  have  an  opportunity  for  recon- 
sidering and  explaining  it  more  fully  to  the  jury.*'  The  rule  ap- 
plies also  to  criminal  prosecutions,  in  which  it  is  held  that  the 
failure  of  the  defendant  to  except  to  the  instructions  within  the 
time  prescribed  by  statute  constitutes  a  waiver  of  any  error  there- 
in.** And  under  a  statute  providing  in  effect  that  an  exception  to 
the  charge  may  be  taken  after  the  trial,  the  refusal  to  give  an  instruc- 
tion in  haec  verba  cannot  be  considered,  when  no  exception  is  taken 
until  after  that  time,  as  the  right  thus  to  take  exceptions  rests  on 
statute  and  is  confined  to  the  charge  itself.*' 

69.  Necessity  tliat  Exceptions  Be  Specific. — Exceptions  should  be 
specific,  pointed  and  explicit,  showing  definitely  and  precisely  what 
part  of  the  charge  ia  claimed  to  be  erroneous.*'    Therefore  an  excep- 

8.  Thomley  ▼.  State,  36  Tex.  Crim.  So.  836,  29  A.  S.  B.  232;  Kehl  v. 
U8,  34  S.  W.  264,  35  S.  W.  981,  61   Abram,  210  111.  218,  71  N.  E.  347, 
A.  S.  R.  836.  102  A.  S.  R.  158. 

Note:  76  Am.  Dec.  66.  16.  Montgomery  v.  Gilmer,  33  Ala. 

9.  Chessman  v.  Hale,  31  Mont.  577,  116,  70  Am.  Dec.  562;  Palmer  v.  State, 
79  Pac.  254,  3  Ann.  Cas.  1038,  68  9  Wyo.  40,  59  Pac.  793,  87  A,  8.  R. 
L.R.A.  410.    See  snpra,  par.  66,  as  to  910. 

waiver  of  requests.  16.  State  v.  Still,  68  S.  G.  37,  46 

10.  Steams  v.  City  of  Richmond,  88  S.  E.  524,  102  A.  S.  R.  657;  State  v. 
Va.  992,  14  8.  E.  847,  29  A.  S.  R.  Bringgold,  40  Wash.  12,  82  Pac.  132, 
758.  5  Ann.  Cas.  716. 

11.  Anderson  ▼.  Hill,  12  Smedes  ft  17.  Ghitzman  v.  Clancy,  114  Wis. 
M.  (Miss.)  679,  51  Am.  Dec.  130.  589,  90  N.  W.  1081,  58  L.R.A.  744. 

12.  Hindman  v.  First  Nat.  Bank  of  18.  Beaver  v.  Taylor,  93  U.  8.  46, 
Louisville,  112  Fed.  931,  50  C.  C.  A.  23  U.  8.  (L.  ed.)  797;  HoUoway  v. 
623,  57  L.R.A.  108;  Montgomery  v.  Dunham,  170  U.  S.  615, 18  8.  Ct.  784, 
Gihner,  33  Ala.  116,  70  Am.  Dec.  562.  42  XJ.  8.  (L.  ed.)  1165;  Hindman  v. 

IS.  Simmons  Hardware  Co.  v.  Bank  First  Nat.  Bank  of  LonisriOe,  112 
of  Greenwood,  41  8.  C.  177,  19  S.  E.  Fed.  931,  50  C.  C.  A.  623,  57  L.R.A. 
502,  44  A.  8.  R.  700.  108;  Johnson  v.  Allen,  78  Ala.  387,  56 

14.  Gamer  ▼.  State,  28  Fla.  113,  9  Am.  Rep.  34;  Phoenix  Ins.  Go.  v.  Flem- 
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tion  which  does  not  point  out  wherein  the  court  is  conceived  to  have 
erred  in  its  refusal  to  give  a  requested  instruction,  and  thus  afford 
an  opportunity  for  correction,  is  unavailing.**  The  rule  requiring 
exertions  to  be  specific,  and  to  present  the  very  point  intended  to 
be  raised,  is  reasonable  and  well  settled.**  One  object  of  an  excep- 
tion is  to  call  the  judge's  attention  to  the  precise  point  as  to  \rhich 
it  is  claimed  that  he  erred,  that  he  may  then  and  there  consider  it, 
and  correct  any  error  therein,  if ,  in  his  judgment,  he  is  in  fault.' 
And  the  rule  is  general  that  an  exception  to  an  entire  charge  of  the 
court,  or  to  a  series  of  propositions  in  gross,  cannot  be  sustained  if 
any  portion  excepted  to  is  sound.*    However,  a  general  exception  to 

raing,  65  Ark.  54,  44  S.  W.  464,  67-  1091,  122  A.  8.  R.  867,  16  LJI.A 
A.  S.  R.  900,  39  L.RA.  789;  Caval-  (N.S.)  443;  Strohn  v.  Detroit,  etc.,  E. 
laro  v.  Texas,  etc.,  R.  Co.,  110  Cal.  Co.,  23  Wis.  126,  99  Am.  Dee.  114; 
348,  42  Pac.  918,  52  A.  S.  R.  94;  Beals  Welcome  v.  Mitchell,  81  Wis.  566,  51 
V.  Cone,  27  Colo.  473,  62  Pac.  948,  83  N.  W.  1080,  29  A.  S.  R.  913. 
A.  S.  R.  92;  Kimberly's  Appeal,  68  19.  Duggins  v.  Watson,  15  Ark.  118, 
Conn.  428,  36  Atl.  847,  67  A.  S.  B.  60  Am.  Dec.  560;  Tousey  t.  Roberts, 
101,  37  L.R.A.  261;  Atkins  v.  Field,  114  N.  Y.  312,  21  N.  E.  399,  U  A. 
89  Me.  281,  36  Atl.  375,  56  A.  S.  R.  S.  R.  655;  Garrick  v.  Florida  Cent.  R. 
424;  Com.  v.  Tolman,  149  Mass.  229,  Co.,  53  S.  C.  448,  31  S.  E.  334,  69 
21  N.  E.  377, 14  A.  S.  R.  414,  3  L.R.A.  A.  S.  R.  874. 

747;  Clapp  v.  MinneapoUs,  etc.,  R.  20.  Ayrault  v.  Pacific  Bank,  47  N. 
Co.,  36  Minn.  6,  29  N.  W.  340,  1  A.  T.  570,  7  Am.  Rep.  489. 
S.R.  629;  Weber  V.Kansas  City  Cable  1.  Beaver  v.  Taylor,  93  U.  S.  46, 
R.  Co.,  100  Mo.  194,  12  S.  W.  804,  23  U.  S.  (L.  ed.)  797;  Trenier  v.  Stew- 
13  S.  W.  587, 18  A.  S.  R.  541,  7  L.R.A.  art,  101  U.  S.  805,  25  U.  S.  (L.  ed.t 
819;  Ayrault  v.  Pacific  Bank,  47  N.  Y.  1021;  Cavallaro  v.  Texas,  etc.,  R.  Co., 
570,  7  Am.  Rep.  489;  People  v.  Katz,  110  Cal.  348,  42  Pac.  918,  52  A.  S.  K. 
209  N.  Y.  311,  103  N.  E.  305,  Ann.  94;  GoodseU  v.  Taylor,  41  Jlinn.  207, 
Cas.  1915A  501;  Newby  v.  HarreU,  42  N.  W.  873, 16  A.  S.  R.  700,  4  L.R.A. 
99  N.  C.  149,  5  8.  E.  284,  6  A.  S.  R.  673;  Wheeler  v.  Grand  Trunk  R.  Co., 
503;  Hampton  v.  Norfolk,  etc.,  R.  Co.,  70  N.  H.  607,  60  Atl.  103,  54  LJI.A. 
120  N.  C.  534,  27  S.  E.  96,  35  L.R.A.  955;  Ayrault  v.  Pacific  Bank,  47  N.  T. 
808;  Pierce  v.  North  Carolina  R.  Co.,  570,  7  Am.  Rep.  489;  Morrill  v.  Pahn- 
124  N.  C.  83,  32  S.  E.  309,  44  L.R.A.  er,  68  Vt  1,  33  Atl.  829,  33  KRA. 
316;  Behrens  v.  Behrens,  47  Ohio  St.  411. 

323,  25  N.  E.  209,  21  A.  S.  R.  820;  2.  Bogk  v.  Gassert,  149  U.  8. 17, 13 
Consolidated  Coal,  etc.,  Co.  v.  Floyd,  S.  Ct.  738,  37  U.  S.  (L.  ed.)  631; 
51  Ohio  542,  38  N.  E.  610,  25  L.R.A.  Edgington  v.  United  States,  164  U.  S. 
848;  Scott  v.  Astoria  R.  Co.,  43  Ore.  361,  17  S.  Ct.  72,  41  U.  8.  (L.  ed.) 
26,  72  Pac.  594,  99  A.  S.  R.  710,  62  467;  Holloway  v.  Dnnham,  170  U.  S. 
LJI.A.  543;  Garrick  v.  Florida  Cent.  615,  18  S.  Ct.  784,  42  U.  S.  (L.  ed.) 
etc.,  B.  Co.,  53  S.  C.  448,  31  S.  E.  334,  1165;  Hindman  v.  First  Nat.  Bank  of 
69  A.  S.  B.  874;  Qnintana  v.  State,  Louisville,  112  Fed.  931,  50  C.  C.  A. 
29  Tex.  App.  401,  16  8.  W.  258,  25  623,  57  L.B.A.  108;  Giddings  v.  Freed- 
A.  8.  R.  730;  White  v.  Lnmiere  North  ley,  128  Fed.  355,  63  C.  C.  A.  85,  66 
American  Co.,  79  Vt.  206,  64  Atl.  1121,  L.R.A.  327;  Johnson  v.  Allen,  78  Ala. 

6  L.R.A.(N.S.)  807:  Kilev  v.  Rutland  387,  56  Am.  Rep.  34;  Stitt  v.  State, 
R.  Co.,  80  Vt.  536,  68  Atl.  713,  13  91  Ala.  10,  8  So.  669,  24  A.  S.  B.  853; 
Ann.  Cas.  269;  Norfolk,  ete.,  B.  Co.  Melcher  v.  Beeler,  48  Colo.  233,  110 
V.  Bondurant,  107  Va.  616,  69  8.  E.  Pac.  181,  139  A.  S.  R.  273;  IfeReady 
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an  instruction  may  be  sufficient  to  reverse  a  judgment  if  the  entire 
charge  is  erroneous.*  An  exception  should  state  either  the  words 
or  the  subetance  of  the  words  excepted  to ;  *  and  where  the  objection 
to  aa  instruction  is  to  the  form  thereof  the  exception  must  specific- 
ally state  that  fact*  It  has  also  been  tield  that  an  exception  is  not 
sufficiently  reserved  by  the  statement  of  counsel  made  at  the  time 
that  he  saves  an  exception  to  each,  every  and  all  instructions  given 
by  the  court  of  its  own  motion.*  On  the  other  hand,  it  has  been 
held  that  such  an  exception  is  equivalent  to  saving  an  exception 
to  each  instruction  separately.'  Where  instructions  asked  for  are 
refused,  and  judgment  goes  against  the  party  dissatisfied  with  the 
refusal,  his  exception  must  set  forth  all  or  sufficient  evidence  con- 
cerning the  subject  matter  of  the  instruction  to  present  the  ques- 
tion of  law  designed  to  be  made,  or  an  appellate  court  Will  presume 
in  favor  of  the  judgment,  that  the  instruction  was  properly  refused ; 
but  the  error  of  an  instruction  contradictory  to  or  inconsistent  with 
the  pleadings  may  be  apparent  without  reference  to  the  evidence.® 

70.  Necessity  for  Renewing  Exception  Each  Time  Same  Error  Is 
Made.— Where  a  party  has  duly  excepted  to  an  erroneous  instruction 
it  is  not  necessary  for  him  to  renew  the  exception  when  the  erro- 
neous matter  is  repeated  in  a  subsequent  instruction.  The  failinre 
of  counsel  to  except  each  time  the  same  erroneous  charge  is  made 
does  not  evidence  a  waiver  of  the  first  error,  but  evinces  a  respectful 
deportment  by  counsel  towards  the  court,  in  refraining  from  repeti- 
tious obj(Bctions  at  the  ruling  of  the  court,  after  having  once  taken 
exception  involving  in  eflFect  the  same  principle  which  would  be 
represented  in  the  second  exception.* 

▼.  Rogers,  1  Neb.  124,  93  Am.  Dec.  3.  Milwaukee,  etc.,  R.  Ck>.  v.  Hunter, 

333;  Diers  v.  Mallon,  46  Neb.  121,  64  11  Wis.  160,  78  Am.  Dec.  699. 

N.  W.  722,  50  A.  S.  R.  598:  Adams  4.  Giddings   v.   Freedley,  128  Fed. 

V.  Irving  Nat.  Bank,  U6  N.  T.  606,  23  355,  63  C.  C.  A.  85,  65  L.R.A.  327; 

N.  E.  7,  15  A.  S.  R.  447,  6  L.R.A.  Atkins  ^.  Field,  89  Me.  281,  36  Atl. 

491;   Consolidated   Coal,  etc.,   Co.   v.  375,  56  A.  S.  R.  424;  Read  t.  Nichols, 

Clay,  51  Ohio  St.  642,  38  N.  E.  610,  118  N.  T.  224,  23  N.  E.  468,  7  L.R.A. 

25  L.R.A.  848;  Lowe  v.  Salt  Lake  Cil^,  130. 

13  Utah  91,  44  Pac.  1050,  57  A.  S.  5.  Sonthwestern  Telegraph,  etc.,  Co. 

R.  708;  MorriU  v.  Palmer,  68  Vt.  1,  v.  Abeles,  94  Ark.  254,  126  S.  W.  724, 

33  AU.  829,  33  L.R.A.  411;  Stete  v.  140  A.  S.  R.  116,  21  Ann.  Cas.  1006. 

Shaw,  (Vt.)  94  Atl.  434,  L.R.A.1915F  6.  CavaDaro  v.  Texas,  etc.,  B.  Co., 

1087;   Sheppard  v.   Rosenkrans,   109  110  Cal.  348,  42  Pac.  918,  52  A.  S.  R. 

Wis.  58,  86  N.  W.  199,  83  A.  S.  R.  94. 

886;  Koch  v.  State,  126  Wis.  470,  106  7.  Beals  v.  Cone,  27  Colo.  473,  62 

N.  W.  531,  5  Ann.  Cas.  389,  3  L.R.A.  Pac.  948,  83  A.  S.  R.  92. 

(N.S.)    1086;    Abbott    v.    Milwankee  8.  Duggine  v.  Watson,  15  Ark.  118, 

Tight,  Heat,  etc.,  Co.,  126  Win.  634,  60  Am.  Dec.  660. 

106  N.  W.  623,  4  L.RA.(N.S.)  202.  9.  Glover  v.  United  States,  147  Fed. 

Note:  99  Am.  Dec.  136.  426,  77  C.  C.  A.  450,  8  Ann.  Cas.  1184 
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Vm.  CoBBBcnoK  OF  Ebbobs 

71.  In  GeneraL — The  trial  court  has  the  right  of  its  own  motioa 
or  on  the  motion  of  counsel  to  correct  or  modify  a  charge  which 
has  been  given  to  the  jury :  Jhe  consequences  would  be  highly  mis- 
chiavous  if  such  right  did  not  exist.  No  casual  or  unguarded  expres- 
sion by  the  judge  which  upon  a  moment's  reflection  he  sees  is 
wrong,  and  oorrecte  before  the  jury,  should  be  allowed  to  operate 
a  reversal  of  the  case.**  A  court,  therefore,  may  correct  the  errors 
in  an  instruction  by  withdrawing,  altering  or  explaining  it,**  and 
it  will  ordinarily  be  presumed  that  the  jury  accepted  and  acted  on 
the  correction.**  And  the  fact  that  both  parties  concede  the  correct- 
ness of  an  instruction  will  not  prevent  the  court  from  withdrawing 
it  if  it  is  found  not  to  express  the  law  applicable  to  the  case.*'  But 
an  instruction  for  the  purpose  of  correcting  another  must  have  that 
effect,  and  the  coiu-t  may  properly  refuse  to  give  it  where  it  is  no 
more  persuasive  for  that  purpose  than  one  which  was  given.**. 

72.  Erroneous  Instruction  Cured  by  Other  Instructions. — Whether 
or  not  an  error  in  an  instruction  will  be  cured  by  others  which  are 
correct,  though  not  especially  given  for  the  purpose  of  correction 
will  depend  to  a  great  extent  on  the  nature  of  the  error.  The  rule 
is  quite  generally  accepted  that  the  omission  from  a  charge  of  cer- 
tain elements  will  not  require  a  reversal  where  such  deficiency  is 
fully  supplied  in  other  instructions.**    In  applying  this  rule  it  has 

10.  Donnell  v.  Jones,  17  Ala.  689,  434;  0«orge  v.  Los  Angeles  R.  Co., 
52  Am.  Dec.  194.  See  infra,  par.  72,  126  Cal.  357,  58  Pac.  819,  77  A.  S.  R. 
as  to  curing;  of  erroneous  instruction  184,  46  L.R.A.  829;  Beidler  v.  King, 
generally.  209  111.  302,  70  N.  E.  763,  101  A.  S. 

11.  Donnell  v.  Jones,  17  Ala.  689,  R.  246;  Policemen's  Benev.  Ass'n  v. 
52  Am.  Dec.  194;  Henderson  v.  Clay-  Ryce,  213  III.  9,  72  N.  E.  764,  104 
ton,  (Ky.)  57  S.  W.  1,  53  L.RA.  145;  A.  S.  R.  190;  Van  Cleef  v.  Chicago, 
Baltimore,  etc.,  R.  Co.  v.  Boyd,  67  Md.  240  lU.  318,  88  N.  E.  815,  130  A.  S. 
32, 10  Atl.  315, 1  A.  S.  R.  362;  D.  M.  R.  275,  23  L.R.A.(N.S.)  636;  Belskis 
Osborne  v.  Francis,  38  W.  Va.  312,  v.  Dering  Coal  Co.,  246  lU.  62,  92  N. 
18  S.  E.  591,  45  A.  S.  R.  859;  State  E.  575,  20  Ann.  Cas.  388;  People  v. 
V.  Hood,  63  W.  Va.  182,  59  S.  E.  971,  Turner,  265  lU.  594,  107  N.  E.  162, 
129  A.  S.  R.  964,  15  L.R.A.(N.S)  Ann.  Cas.  1916 A  1062 ;  Taylor  v.  Woo- 
448.  ton,  1  Ind.  App.  188,  27  N.  E.  502, 

Note:  99  Am.  Dee.  120.  50  A.  S.  R.  200;  State  v.  Hetland,  141 

12.  OoodseU  v.  Taylor,  41  Minn.  207,  la.  524,  119  N.  W.  961,  18  Ann.  Cas. 
42  N.  W.  873, 16  A.  S.  R.  700,  4  L.RA..  899;  Minot  v.  Doherty,  203  Mass.  37, 
673.  89  N.  E.  188, 133  A.  S.  R.  281;  Hick- 

13.  Northern  Gent.  R.  Co.  v.  State,  man  v.  Oiiffin,  6  Mo.  37,  34  Am.  Dec. 
29  Md.  420,  96  Am.  Dee.  545.  124,  overruled  (m   another  point  by 

14.  Xntetnational  Harvester  Co.  of  Van  Sickle  v.  Brown,  68  Mo.  627; 
America  ▼.  Iowa  Hardware  Co.,  146  Barry  v.  Hannibal,  etc,  R.  Co.,  98 
la.  172,  122  N.  W.  951,  29  L.R.A.  Mo.  62,  11  S.  W.  308,  14  A.  S.  R. 
(N.S.)  272.  610;  Maikowits  ▼.  Kansas  City,  126 

16.  St.  Louis,  etc.,  R.  Co.  v.  Petty,  Mo.  485,  28  S.  W.  642,  48  A.  S.  R. 
67  Ark.  359,  21  S.  W.  884,  20  L.R.A.  498;  Gibler  v.  Terminal  R.  Ass'n,  203 
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been  held  that  an  instruction  that  is  likely  to  mislead  the  jury  may 
be  cured  by  others  covering  the  same  point  in  a  clear  and  concise 
manner;  **  that  an  instructicm  which  taken  by  itself  is  ambiguous, 
and  in  one  view  erroneous,  will  be  cured  by  another  qualifying  it, 
if  it  is  apparent  that  the  jury  could  not  have  been  misled  thereby; " 
that  where  an  essential  element  is  omitted  in  stating  to  the  jury 
that  they  must  be  satisfied  by  a  preponderance  of  the  evidence,  the 
defect  will  be  cured  by  other  instructions ;  **  and  that  an  error  in 
assuming  a  fact  as  proved  is  cured  by  a  subsequent  instruction  to 
the  effect  that  such  fact  must  be  proved.**  And  although  instruc- 
tions given  ignore  facts  tending  to  establish  a  defense,  the  defend- 
ant cannot  complain,  if  such  defense  is  fully  covered  in  other  instruc- 
tions given  at  his  request.**  Similarly  a  failure  to  instruct  a  jury 
that  a  form  of  verdict  submitted  to  them  is  to  be  used  only  in  case 
they  find  the  defendant  guilty  is  not  reversible  error  where  other 
instructions  clearly  supply  the  defect*  But  while  an  instruction 
which  is  inaccurate  or  incomplete  may  be  cured  by  subsequently 
supplying  the  defect  or  accurately  stating  the  law,  yet  if  it  is  erro- 
neous, in  that  it  states  the  wrong  rule  by  which  the  jury  are  to  be 
governed,  it  is  not  cured  by  another  instruction  stating  the  right 
rule  as  it  is  impossible  to  tell  by  which  rule  the  jury  was  actually 
controlled  in  reaching  its  verdict.*    Thus  it  has  been  held  that  in 

Mo.  208,  101  S.  W.  37,  11  Ann.  Cas.  braska  TeL  Co.,  82  Neb.  434,  118  N. 

1194;  State  v.  Hendricks,  15  Mont.  194,  W.  73,  130  A.  S.  R.  686. 

39  Pac.  93,  48  A.  S.  R.  666;  Hamblin  18.  Montgomery  v.  Crossthwait,  90 

V.  State,  81  Neb.  148,  115  N.  W.  850,  Ala.  553,  8  So.  498,  24  A.  S.  R.  832, 

16  Ann.  Cas.  569;  Qehringer  v.  Le-  12  L.R.A.  140;  Gorman  v.  People,  17 

high  County,  231  Pa.  St.  497,  80  AtL  Colo.  596,  31  Pac.  335,  31  A.  S.  R. 

987,  35  L,R.A.(N.S.)   1127;  State  v.  350;  Chicago,  etc.,  R.  Co.  v.  Moehell, 

Grant,  20  S.  D.  164,  105  N.  W.  97,  193  lU.  208,  61  N.  E.  1028,  86  A.  S. 

11  Ann.  Cas.  1017;  Hobart  v.  Young,  R.  318;  Carmichael  v.  Southern  Bell 

63  Vt.  363,  21  Atl.  612, 12  L.R.A.  693;  Telephone,  etc.,  Co.,  162  N.  C.  333, 

Barclay  v.  Puget  Sound  Lumber  Co,  78  S.  E.  507,  Ann.  Cas.  1915A  983. 

48  Wash.  241,  93  Pac.  430,  16  L.R.A.  19.  Kansas  City,  etc.,  R.  Co.  v.  Beck- 

(N.S.)  140;  Johnson  v.  Ashland  First  er,  67  Ark.  1,  53  S.  W.  406,  77  A.  S. 

Nat.  Bank,  79  Wis.  414,  48  N.  W.  712,  R.  78,  46  L.R.A.  814. 

24  A.  S.  R.  722.  20.  Meadows  v.   Pacific   Mut.   Life 

16.  Searles  v.  Northwestern  Mut.  Ins.  Co.,  129  Mo.  76,  31  S.  W.  578, 
Life  Ins.  Co.,  148  la.  65,  126  N.  W.  50  A.  S.  R.  427. 

801,  29  L.R.A.(N.S.)  405;  Blincoe  v.  1.  State  v.  Davis,  194  Mo.  485,  92 

Choctaw,  etc.,  R.  Co.,  16  Okla.  286,  S.  W.  484,  5  Ann.  Cas.  1000,  4  L.R.A. 

83  Pac.  903,  8  Ann.  Cas.  689,  4  L.R.A.  (N.S.)  1023. 

(N.S.)  890;  Hart  v.  Niagara  Fire  Ins.  2.  Standard  Life,  et«.,  Ins.  Co.  v. 

Co.,  9   Wash.   620,  38   Pac.  213,  27  Sale,  121  Fed.  664,  57  C.  C.  A.  418, 

L.R.A.  86.  61  L.R.A.  337;  Armour  v.  Russell,  144 

17.  Chicago  R.  Co.  ▼.  Tuohy,  196  Fed.  614,  76  C.  C.  A.  416,  6  L.R.A. 
m.  410,  63  N.  E.  997,  58  LJI.A.  270;  (N.S.)  602;  Fletcher  v.  Eagle,  74  Ark. 
Sweeney  v.  Merrill,  38  Kan.  216,  16  585,  86  S.  W.  810,  109  A.  S.  R.  100; 
Pac  454,  5  A.  S.  R.  734;  Anlt  v.  Ne-  MiUer  v.  Nuekolb,  77  Ark.  64,  91  S. 
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a  criminal  case  an  instruction  as  to  the  law  governing  a  defense 
which  is  clearly  erroneous  will  not  be  cored  by  the  general  instruc- 
tions that  the  prosecution  must  establish  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt*  On  the  other  band,  it  has  been  held 
that  although  the  tendency  of  a  charge  in  a  criminal  case  is  to  shift 
the  burden  to  the  defendant  to  make  out  his  defense,  the  error 
therein  will  be  corrected  by  subsequently,  in  the  same  instruction, 
informing  the  jury  that  the  defendant  is  not  compelled  to  prove  his 
innocence,  but  that  the  burden  is  always  on  the  state  to  prove  bis 
guilt  beyond  a  reasonable  doubt.*  But  an  erroneous  instruction  does 
not  justify  a  reversal  of  judgment  for  the  plaintiff,  where  it  is  fol- 
lowed by  such  plain  and  explicit  directions  regarding  the  facts  neces- 
sary to  a  recovery  by  the  plaintiff  that  it  is  impossible  to  believe 
that  the  verdict  was  influenced  thereby.*  And  where  a  court  at 
the  conclusion  of  a  charge  returns  to  a  subject  and  gives  additional 
instructions  in  regard  to  it,  the  jury  may  naturally  regard  tiiem,  so 
far  as  they  may  state  a  new  and  diflferent  rule,  to  be  intended  to 

W.  759,  U3  A.  S.  R.  122,  7  Ann.  Cas.  453;  People  v.  Flack,  125  N.  T.  324, 
110,  4  L.R.A.(N.S.)  149;  People  v.  26  N.  E.  267, 11  L.R. A.  807;  Gallagher 
Wong  Ah  Ngow,  54  Cal.  151,  35  Am.  v.  Newman,  190  N.  T.  444,  83  N.  E. 
Rep.  69;  Kaufiman  v.  Maier,  94  GaL  480,  16  LJt.A.(N.S.)  146;  Wagner  v. 
269,  29  Pac.  481, 18  L.R.A.  124;  Colo-  Atlantie  Coast  Line  R.  Co.,  147  N.  C. 
rado,  etc.,  R.  Co.  v.  MeGeorge,  46  Colo.  315,  61  S.  E.  171,  19  L.RJL(N.S.) 
15,  102  Pac.  747,  133  A.  S.  R.  43,  17  1028;  Cincinnati,  etc.,  R,  Co.  v.  Frye, 
Ann.  Cas.  880;  Shailer  v.  Bnllocfc,  78  80  Ohio  St.  289,  88  N.  E.  642,  131  A- 
Conn.  65,  61  Atl.  65,  112  A.  S.  R.  S.  R.  709;  Scott  v.  Astoria  R.  Co.,  43 
87;  Kath  v.  East  St.  Louis,  etc.,  R.  Ore.  26,  72  Pac.  594,  99  A.  S.  R.  710, 
Co.,  232  IlL  126,  83  N.  E.  533,  15  62  L.R.A.  543;  EUis  v.  Mathews,  19 
L.R.A.(N.S.)  1109;  Chicago,  etc.,  R.  Tex.  390,  70  Am.  Deo.  353;  Gulf,  etc., 
Co.  V.  Champion,  9  Ind.  App.  510,  36  B.  Co.  v.  (Jarren,  96  Tex.  605,  74  S. 
N.  E.  221,  37  N.  E.  21,  53  A.  S.  R.  W.  897,  97  A.  S.  R.  939;  Osborne  v. 
357;  Home  v.  State,  1  Kan.  42,  81  Francis,  38  W.  Va.  312,  18  S.  E.  591, 
Am.  Dec.  499;  State  v.  Ardoin,  49  La.  45  A.  S.  R.  859;  Snyder  v.  Wheeling 
Ann.  1145, 22  So.  620,  62  A.  S.  R.  678;  Electrical  Co.,  43  W.  Va.  661,  28  S. 
Adams  v.  Capron,  21  Md.  186,  83  Am.  E.  733,  64  A.  S.  R.  922,  39  L.R.A. 
Dec.  566;  Schultz  v.  Bower,  57  Minn.  499;  Parker  v.  Hull,  71  Wis.  368,  37 
493,  59  N.  W.  631,  47  A.  S.  R.  630;  N.  W.  351,  5  A.  S.  R.  224;  Alberts  ▼. 
Gorstz  v.  Pinske,  82  Minn.  .456,  85  Alberts,  78  Wis.  72,  47  N.  W.  95,  10 
N.  W.  216,  83  A.  S.  R.  441;  Illinois  L.R.A.  684;  TeAes  v.  Northern  Pac 
Cent.  R.  Co.  v.  Minor,  69  Miss.  710,  R.  Co.,  112  Wis.  184,  88  N.  W.  33,  88 
11  So.  101.  16  L.B.A.  627;  Hickman  A.  S.  R.  961;  Meyer  v.  Hafemeister, 
V.  Griffin,  6  Mo.  37,  34  Am.  Dec.  124,  119  Wis.  639,  97  N.  W.  165,  100  A. 
overruled  on  another  point  by  Van  S.  R.  900. 

Sickle  v.  Brown,  68  Mo.  627;  State  3.  Com.  v.  Deitrick,  218  Pa.  St  36, 
V.  Peel,  23  Mont.  368,  59  Pac.  169,  66  Atl.  1007, 120  A.  S.  B.  861, 11  Ann. 
75   A.    S.   R.   529;    McCleneghan   v.  Cas.  308. 

Omaha,  etc.,  B.  Co.,  25  Neb.  523,  41      4.  State  v.  Wolfley,  75  Kan.  406,  89 
N.  W.  350,  13  A.  S.  R.  508;  Henry  v.   Pac.  1046,  93  Pac.  337,  12  Ann.  Cas. 
State,  51  Neb.  149,  70  N.  W.  924,  66  412,  11  L.B.A.(N.S.)  87. 
A.  S.  E.  450;  Thompson  v.  State,  61       6.  Johnson  v.  Glidden,  11  8.  D.  237, 
Neb.  210,  86  N.  W.  62,  87  A.  S.  R.  76  N.  W.  933,  74  A.  S.  B.  796. 
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qualify  that  which  has  heen  previously  said.*  It  has  also  been  held 

that  where  there  are  ioconsistent  expressions  in  the  instructions  it 

is  to  be  presumed  that  those  last  used  were  accepted  by  the  juzy 

15  controlling.^ 

73.  Estoppel  of  Party  to  Except  to  Erroneous  Instruction. — ^A 
party  is  bound  by  the  position  he  assumes  on  the  trial  in  reference  to 
any  particular  matter  and  will  not  be  heard  to  complain  of  the  action 
of  the  court  in  taking  the  same  position.  Hence  the  rule  is  univer* 
sally  accepted  that  a  party  cannot  complain  of  an  instruction  given  at 
hia  own  request,*  or  of  error  in  an  instruction  given  at  the  instance  of 
his  adversary,  when  others  given  at  his  request  contain  the  same  vice,* 
or  when  he  requests  a  substantially  similar  one.^**  Also,  as  a  party  is 
bound  by  the  theory  of  his  own  instructions,  he  cannot  complain,  after 
obtaining  them,  that  the  court  refused  to  give  others  inconsistent  there- 
with.** And  where  counsel  in  his  argument  takes  a  position  with  re- 
g^d  to  the  efifect  which  certain  evidence  should  have,  and  the  court 
charges  in  accordance  therewith,  he  cannot  after  such  charge  ask  the 
court  for  an  instruction  giving  to  that  evidence  a  different  effect." 
Nor  can  a  party  complain  of  an  error  in  an  instruction  which  makes 
it  more  favorable  to  him  than  it  should  be.** 

74.  Error  in  Instruction  Rendered  Harmless  by  Verdict. — ^It  is 
only  when  an  erroneous  instruction  has  resulted  in  prejudicing  the 
rights  of  the  complaining  party  that  the  judgment  will  be  reversed, 
and  it  is  the  general  rule  that  such  action  will  not  be  taken  by  the 

6.  State  V.  Yanz,  74  Conn.  177,  50  89  S.  W.  234,  1  L.R.A.(N.S.)  370; 
Atl.  37,  92  A.  S.  R.  205,  54  L.R.A.  Salabes  v.  Castelberg,  98  Md.  645,  57 
780;  State  v.  Gallivan,  75  Conn.  326,  Atl.  20,  64  LJl.A.  800;  Mt.  Vernon 
53  AtL  731,  96  A.  S.  R.  203.  Brewing  Co.  v.  Teschner,  108  Md.  158, 

7.  State  V.  Tanx,  74  Conn.  177,  50  69  Atl.  702,  16  L.R.A.(N.S.)  758; 
Atl.  37,  92  A.  8.  B.  205,  54  L.R.A.  State  v.  CampbeU,  210  Mo.  202,  109 
780.  S.  W.  706,  14  Ann.  Cas.  403;  Clayne 

8.  Denver,  etc.,  E.  Co.  v.  Peterson,  v.  Tri-State  Land  Co.,  84  Neb.  499, 
30  Colo.  77,  69  Pac.  578,  97  A.  S.  R.  121  N.  W.  570,  133  A.  S.  R.  637; 
76;  Benson  v.  Atwood,  13  Md.  20,  71  State  v,  Duncan,  7  Wash.  336,  35  Pao. 
Am.  Dee.  611;  Brown  v.  Globe  Print-  117,  38  A.  S.  R.  888. 

ing  Co.,  213  Mo.  611,  112  S.  W.  462,      11.  Tetherow  v.  St.  Joseph,  etc.,  R. 

127  A.  S.  B.  627,  Co.,  08  Mo.  74,  11  S.  W.  310,  14  A. 

9.  Cicero,  etc.,  B.  Co.  v.  Meipner,  8.  B.  617;  Faiiah  v.  Beigle,  11  Grat. 
160  lU.  320,  43  N.  E.  823,  31  L.B.A.  (Va.)  697,  62  Am.  Dec.  666. 

331;  Hazell  v.  Tipton  Bank,  95  Mo.  12.  Wilmot  v.  Howard,  39  Vt  447, 

60,  8  S.  W.  173,  6  A.  S.  B.  22;  Ben-  94  Am.  Dec  338. 

son  V.  Tacoma  R.,  etc.,  Co.,  61  Wash.  13.  George  v.  Los  Angeles  B.  Co., 

216,  98  Pac.  605, 130  A  S.  B.  1096.  126  Cal.  357,  58  Pac  819,  77  A.  S.  E. 

10.  Palmer  v.  People,  138  HI.  356,  184,  46  L.B.A.  829;  Holwerson  v.  St. 
28  N.  E.  130,  32  A.  S.  B.  146;  Mc-  Louis,  etc,  B.  Co.,  157  Mo.  216,  57 
Inturff  V.  Insurance  Co.  of  North  S.  W.  770,  50  L.B.A.  850;  Chicago, 
America,  248  III.  92,  93  N.  E.  369, 1^  etc.,  R.  Co.  v.  Johnson,  25  Okla.  760, 
A  S.  R.  153, 21  Ann.  Cas.  176;  Illinois  107  Pac  662,  27  L.B.A.(N.S.)  879. 
Central  B.  Co.  v.  Coley,  121  Ky.  385, 
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appellate  court  for  error  in  giving  or  refusing  to  ^e  instructions, 
if  the  verdict  is  manifestly  right,**  or  if  it  appears  from  the  evi- 
dence that  no  other  verdict  could  have  been  properly  returned  by 
the  jury  under  instructions  entirely  correct.*'  Another  rule  well 
settled  by  the  authorities  is  that  erroneous  instructions  will  not  be 
ground  for  reversal  where  it  clearly  appears  that  the  jury  were  not 
influenced  thereby,*'  as,  for  instance,  in  the  case  of  an  error  in 
giving  an  instruction  as  to  the  measure  of  damages,*'  or  in  refer- 
ence to  negligence  and  contributory  negligence,**  or  that  intoxica- 
tion is  an  aggravation  of  the  offense,  where  the  jury  inflicted  the  low- 
est punishment  permitted  by  the  statute. *•  So  any  error  contained 
in  a  misleading  instruction  may  be  cured  by  a  special  finding  of 
the  jury  which  clearly  shows  that  they  understood  the  instruction 

14.  Donley  v.   Camp,  22  Ala.  659,  Benton  v.  Sikyta,  84  Neb.   808,  122 

58  Am.  Dec.  274;  Powell  v.  Fowler,  N.  W.  61,  24  L.R.A.(N.S.)  1057;  San- 

85  Ark.  451,  108  S.  W.  827,  122  A.  born  V.  Cole,  63  Vt  590,  22  AU.  716, 

S.   R.   41;    Chicago,   etc.,   R.    Co.   v.  14  L.R.A.  208;  Bernard  v.  Richmond, 

Pfeifer,  90  Ark.  524,  119  S.  W.  642,  etc.,  R.  Co.,  85  Va.  792,  8  S.  E.  785, 

22  L.R.A.(N.S.)  1107;  Potts  v.  House,  17  A.  S.  R.  103;  Tesch  v.  Milwaukee 

6  Ga.  324,  50  Am.  Dec.  329;  Inman  Electric  Railway,  etc.,  Co.,  108  Wis. 

V.  Elberton  Air-Line  R.  Co.,  90  Ga.  593,  84  N.  W.  823,  53  L.R.A.  618. 

663,  16  S.  E.  958,  35  A.  S.  R.  232;  16.  Doe  v.  Riley,  28  Ala.  164,  65 

McNulta  V.  Lockridge,  137   111.   270,  Am.  Dec.  334;  Johnston  v.  Philadel- 

27  N.  E.  452,  31  A.  S.  B.  362;  Metro-  phia  Mortgage,  etc.,  Co.,  129  Ala.  515, 

politan  West  Side  El.  R.  Co.  v.  Skola,  30  So.  15,  87  A.  S.  R.  75;  In  re  Dol- 

183  111.  454,  56  N.  E.  171,  75  A.  S.  R.  beer,  149   Cal.  227,  86   Pac.   695,   9 

120;    Casteel    v.    Casteel,    8    Blackf.  Ann.  Cas.  795;  Wooten  v.  State,  24 

(Ind.)   240,  44  Am.  Dec.  763;  Hay-  Fla.  335,  5  So.  39,  1  L.R.A.  819;  Chi- 

den  V.  Souger,  56  Ind.  42,  26  Am.  Rep.  cago,  etc.,  R.  Co.  v.  Kneirm,  152  111. 

1;  Louisville,  etc.,  R.  Co.  v.  Wright,  458,  39  N.  E.  324,  43  A.  S.  R.  259; 

115  Ind.  378,  16  N.  E.  145,  17  N.  E.  Jansen  v.  WUliams,  36  Neb.  869,  55 

584,  7  A.  S.  R.  432;  Pittsburgh,  etc.,  N.  W.  279,  20  L.R.A.  207. 

R.  Co.  v.  Higgs,  165  Ind.  694,  76  N.  !»•  Louisville,  etc.,  R.  Co.  v.  Lynch, 

K  299.  4  L.^A.(N.S.)   1081;'Lo«is-  "7  Ind   165   44  N.  E.  997,  46  N.  E. 

ville,  etc.,  R.  Co.  y.  Nicholai    4  Ind.  ^IJ'^4L.R. A  293;  People  v.  Brown, 

App.  119,  30  N.  E.  424,  51  A.  S.  R.  203  N.  J  44,  96  N.  E.  367,  Ann.  Cas. 

one    Tir  n           n  1          oe  T  J     A  1913A  732;   Simmons  Hardware  Co. 

T7''  ^Te"  213   8Tf  S    R    iZ  -■  B-"*  of' Greenwood,  41  S.  C.  177, 

357,  58  N.  B.  213,  81  A.  b.  «•  107,  jg  g   g  gQg  44  a.  S.  R.  700;  Wright 

Armstrong  v.  Keith    3  J.  J.  Marsh.  ^    Mulvaney,  78  Wis.  89,  46  N.  W. 

(Ky.)  153,  20  Am.  Dec.  131;  Pntch-  1045^  23  A.  S.  R.  393,  9  L.R.A.  807. 

ard  V.  Hewitt,  91  Mo.  547,  4  S.  W.  17,  Fairfield  v.  Louisville,  R.   Co., 

437,   60  Am.  Rep.   265;   SuDivan   v.  94  Miss.  887,  48  So.  513, 136  A.  S.  R. 

Jeflferson  Ave.  R.  Co.,  133  Mo.  1,  34  611,  19  Ann.  Cas.  456;  Taylor,  etc., 

S.  W.  566,  32  LJI.A.  167;  Baustian  R.  Co.  v.  Taylor,  79  Tex.  104,  14  S. 

V.  Young,  152  Mo.  317,  53  S.  W,  921,  W.  918,  23  A.  S.  R.  316. 

76  A.   S.  R.  462;   Holwerson  v.   St.  18.  Smith  v.  Union  Trunk  Line,  18 

Louis,  etc.,  R.  Co.,  157  Mo.  216,  57  Wash.  351,  61  Pac.  400,  46  L.R.A. 

S.  W.  770,  50  LJL.A.  850;  State  v.  169. 

Poller,  34  Mont.  12,  85  Pac.  369,  9  19,  Atkins  v.  State,  119  Tenn.  458, 

Ann,  Cas.  648,  8  L.R.A. (N.S.)   762;  105  S.  W.  353, 13  L.R.A.(N.S.)  103L 
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properly.**  Also,  where  a  crime  is  divided  into  degrees,  if  ibe  court 
commits  error  in  instructing  the  jury  as  to  the  higher  degree  of  such 
crime,  and  they  return  a  verdict  of  guilty  of  the  lower  degree  as 
to  which  they  were  properly  instructed,  the  defendant  cannot  com- 
plain.i  And  the  rule  has  been  stated  to  be  that  where  a  person  is 
on  trial  for  murder,  an  error  in  the  instructions  as  to  the  "heat  of 
passion"  will  not  be  prejudicial  where  the  jury  convict  of  murder 
in  the  first  degree,  especially  where  the  evidence  does  not  tend  to 
make  out  manslaughter.*  It  has  been  held,  however,  that  an  erro- 
neous charge  on  murder  in  the  first  degree  is  not  cured  by  a  verdict 
finding  the  defendant  guilty  of  involuntary  manslaughter.' 

IX.   GONSTBUCTION    AND   EFFECT 

75.  In  General. — ^Instructions  given  by  the  court  at  the  trial  are 
entitled  to  a  reasonable  interpretation,*  and  should  be  liberally  con- 
strued with  a  view  to  substantial  justice.*  The  general  rule  govern- 
ing the  construction  of  language,  viz.,  that  words  which  are  not 
technical  must  be  construed  in  their  ordinarily  accepted  meaning 
applies  to  the  construction  of  the  language  used  by  Hxe  court  in 
instructing  a  jury.* 

76.  Construed  as  a  Whole. — Instructions  must  be  taken  as  an  en- 
tirety,' that  is,  each  must  be  considered  in  connection  with  others  of 

20.  St  Louis,  etc,  R.  Co.  ▼.  Beets,  Pac.  1072,  26  A.  S.  R.  842,  11  L.R.A. 

75  Kan.  295,  89  Pac  683,  10  L.RA.  689. 

(N.S.)   571.  7.  Giddings  v.  Freedley,  128  Fed. 

1.  Loudenback  v.  Territory,  19  Okla.  355,  63  C.  C.  A.  85,  66  L.R.A.  327; 
199,  91  Pac  1030,  14  Ann.  Gas.  988  Johnson  v.  Allen,  78  Ala.  387,  56  Am. 
and  note;  Jones  v.  State,  53  Tex.  Rep.  34;  Gibson  v.  State,  89  Ala.  121, 
Grim.  131,  UO  S.  W.  741,  126  A.  S.  8  So.  98,  18  A.  S.  R.  96;  Alabama, 
R.  776.  etc.,  R.  Co.  v.  Hill,  93  Ala.  514,  9  So. 

See  snpra,  par.  53,  as  to  necessity  722,  30  A.  S.  R.  66;  Montgomery  v. 
for  imstmctions  on  lower  grade  of  Crosthwait,  90  Ala.  553,  8  So.  498,  24 
ofEensc  A.  S.  R.  832,  12  L.R.A.  140;  McNeill 

2.  State  V.  Fuller,  34  Mont  12,  85  v.  State,  102  Ala.  121,  15  So.  352,  48 
Pac  369,  9  Ann.  Gas.  648,  8  UEl.A.  A.  S.  R.  17;  MitcheU  v.  Donohue,  100 
(N.S.)  762.  Cal.  202,  34  Pac.  614,  38  A.  S.  R.  279; 

3.  Gipe  V.  State,  165  Ind.  433,  75  Elledge  v.  National  City,  etc.,  R.  Co., 
N.  B.  881,  1  L.RA.(N.S.)  419.  100  Cal.  282,  34  Pac.  720,  852,  38  A. 

4.  Castle  v.  Bullard,  23  How.  172,  S.  R.  290;  People  v.  Lawrence,  143 
16  U.  S.  (L.  ed.)  424;  Chicago  First  Cal.  148,  76  Pac.  893,  68  L.R.A.  193; 
Unitarian  Soc.  v.  Faulkner,  91  U.  S.  Reals  v.  Cone,  27  Colo.  473,  62  Pac 
415,  23  U.  S.  (L.  ed.)  283.  948,  83  A.  S.  R.  92;  Bnmside  v.  Peter- 

6.  Seott  V.  Astoria  R.  Co.,  43  Ore.  son,  43  Colo.  382,  96  Pac  256,  17 

26,  72  Pac.  594,  99  A.  S.  R.  710,  62  LJEt.A.(N.S.)    76;    Grimes   v.   Greoi- 

JjJR^  643.  blatt,  47  Colo.  495,  107  Pac  1111,  19 

8.  Mitchell  V.  Zimmerman,  4  Tex.  Ann.  Gas.  608;  Denver  City  Tramway 

75,  61  Am.  Dec  717;  Spokane  Truck,  Co.  ▼.  Hills,  50  Colo.  328,  116  Pac 

etc,  Co.  V.  Hoefer,  2  Wash.  45,  26  126,  36  LJIA.(N.S.)  213;  In  n 
B.  C.  L.  XIV.— 62,              817 
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the  series  referring  to  the  same  subject  and  connected  therewith,  and 
if,  when  taken  together,  they  properly  express  the  law  as  applicable  to 

Hayes,  56  Colo.  340,  135  Pac.  449,  W.  961,  18  Ann.  Cas.  899;  State  v. 

Ann.  Cas.l914C  531;  Georgetown,  etc.,  Wolfley,  75  Kan.  406,  89  Pac.  1046, 

E.  Co.  V.  Smith,  25  App.  Cas.  (D.  C.)  93  Pac.  337,  12  Ann.  Cas.  412,  11 

259,  5  L.R.A.(N.S.)    274;   Terry   v.  L.R.A.(N.S.)  87;  State  v.  White,  76 

BuflBngton,  11  Ga.  337,  56  Am.  Dec.  Kan.   654,  92  Pac.   829,  14  L.R.A. 

423;   Atlanta  Consol.  St.  E.   Co.  v,  (N.S.)   536;  Fowler  Packing  Co.  v. 

Owings,  97  Ga.  663,  25  S.  E.  377,  33  Enzenperger,   77  Kan.  406,   94  Pac. 

LJI.A.  798;  Central  of  Geoi^  R.  Co.  995,  15   L.R.A.(N.S.)    784;   JoUy  v. 

V.  Perkerson,  112  Ga.  923,  38  S.  E.  Com.,  110  Ky.  190,  61  S.  W.  49,  96 

365,  53  L.E.A.   210;   Price  v.   High  A.  S.  E.  429;  Nielson  v.  International 

Shoals  M£g.  Co.,  132  Ga.  246,  64  S.  Text  Book  Co.,  106  Me.  104,  75  Atl. 

E.  87,  22  L.E.A.(N.S.)  684;  Tarr  v.  330,  20  Ann.  Cas.  591;  Lockwood  ▼. 

Oregon  Short  Line  E.  Co.,  14  Idaho  Boston   Elevated   R.   Co.,   200   Mass.. 

192,  93  Pac.  957,  125  A.  S.  R.  157;  537,  86  N.  E.  934,  22  L.R.A.(N.S.) 

Just   V.   Idaho    Canal,   etc.,    Co.,   16  488;  Lake  Superior  Iron  Co.  v.  Erick- 

Idaho  639,  102  Pac.  381, 133  A.  S.  R.  son,  39  Mich.  492,  33  Am.  Rep.  423; 

140;  Maloney  v.  Winston  Bros.  Co.,  Hodgins  v.  Bay  City,  156  Mich.  687, 

18  Idaho  740,  111  Pac.  1080,  47  L.R. A.  121  N.  W.  274,  132  A.   S.  R.  546; 

(N.S.)    634;   Joliet  v.  Shufeldt,  144  Benson  v.  Lehigh  Valley  Coal  Co.,  124 

HI.  403,  32  N.  E.  969,  36  A.  S.  R.  453,  Minn.  222,  144  N.  W.  774,  50  L.R.A. 

18  LJI.A.  750;  Chicago,  etc.,  R.  Co.  (N.S.)   170;  Owens  v.  Kansas  City, 

V.  Maroney,  170  IlL  520,  48  N.  E.  etc.,  E.  Co.,  95  Mo.  169,  8  S.  W,  350, 

953,  62  A.  S.  R.  396;  Belskis  v.  Der-  6  A,  S.  R.  39;  Pearey  v.  O'Neill,  149 

ing  Coal  Co.,  246  IlL  62,  92  N.  E.  575,  Mo.  467,  50  8.  W.  918,  73  A.  S.  E. 

20  Ann.   Cas.   388;   Evansville,  etc,  440;  Callahan  ▼.  St.  Lonis  Merchants' 

R.   Co.  V.  Duncan,  28   Ind.  441,  92  Bridge  Terminal  R.  Co.,  170  Mo.  473, 

Am.  Dec.  322;  Nave  v.  Mack,  90  Ind.  71  S.  W.  208,  94  A.  S.  R.  746,  6C 

205,  46  Am.  Rep.  205;  Rushville  v.  L.B.A.    249;    Eeynolds   v.   St.   Louis 

Adams,  107  Ind.  475,  8  N.  E.  292,  57  Transit  Co.,  189  Mo.  408,  88  S.  W. 

Am.  Rep.  124;  Indianapolis,  etc.,  R.  50,  107  A.  S.  E.  360;  Chicago  Great 

Co.  V.  Watson,  114  Ind.  20,  14  N.  E.  Western  E.  Co.  v.  Kemper,  266  Mo. 

721,  15  N.  E.  824,  5  A.  S.  R.  578;  279,  166  S.  W.  291,  Ann.  Cas.  1915D 

Louisville,  etc.,  R.  Co.  v.  Wright,  115  815;  Harrington  v.  Butte,  etc.,  Min. 

Ind.  378,  16  N.  E.  145,  17  N.  E.  584,  Co.,  33  Mont.  330,  83  Pac.  467,  114 

7  A.  S.  R.  432;  Rhodes  v.  State,  128  A.  S.  R.  821;  Debney  v.  State,  45  Neb. 

Ind.  189,  27  N.  E.  866,  25  A.  S.  R.  856,  64  N.  W.  446,  34  L.R.A.  851; 

429;  Hamilton  v.  Love,  152  Ind.  641,  Henry  v.  State,  5  Neb.  149,  70  N.  W. 

53  N.  E.  181,  54  N.  E.  437,  71  A.  S.  924,  66  A.  S.  R.  450;  Hamblin  v.  State, 

E.  384;  Mclntvre  v.  Omer,  166  Ind.  81  Neb.  148,  115  N.  W.  850,  16  Ann. 

57,  76  N.  E.  750,  117  A.  S.  R.  359,  8  Cas.  569;  Mapson  v.  J.  I.  Case  Thresh- 

Ann.  Cas.  1087,  4  L.R.A.  (N.S.)  1130;  ing  Machine  Co.,  81  Neb.  546,  116  N. 

Taylor  v.  Wootan,  1  Ind.  App.  188,  W.  281,  16  L.R.A.(N.S.)   963;  Allen 

27  N.  E.  502,  50  A.  S.  R.  200;  Hib-  v.  Chicago,  etc.,  R.  Co.,  82  Neb.  726, 

bard  v.  Tenor,  75  la.  471,  39  N.  W.  118  N.  W.  655,  23  L.R.A.(N.S.)  278; 

714,  9  A.  S.  R.  497;  State  v.  Eifert,  Morris   v.   MiUor,  83   Neb.   218,   119 

102  la.  188,  65  N.  W.  309,  71  N.  W.  N.  W.  458,  131  A.  8.  R.  636, 17  Ann. 

248,  63  A.  S.  R.  433,  38  L.R.A.  485;  Cas.  1047,  20  L.R.AJN.S.)  907;  Sheri- 

Burk  V.  Creamery  Package  Mfg.  Co.,  dan  Coal  Co.  v.  C.  W.  Hull  Co.,  87 

126  la.  730,  102  N.  W.  793,  106  A.  S.  Neb.  117,  127  N.  W.  218,  138  A.  S. 

R.  377;  Meier  v.  Way,  136  la.  302,  R.  435;  Carmichael  v.  Southern  Bell 

111  N.  W.  420.  125  A.   S.  R.  254;  Telephone,  etc.,  Co.,  162  N.  C.  353, 

State  V.  Hetland,  141  la.  524,  119  N.  78  S.  E.  507,  Ann.  Cas.  1915A  983; 
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the  particular  case,  no  juBt  ground  of  complaint  exists,*  even  thov^ 
an  isolated  and  detached  clause  is,  in  itself,  inaccurate  or  inoom- 

State  T.  Knapp,  70  Ohio  St.  380,  *71  192,  93  Pac.  957,  125  A.  S.  R.  157; 
N.  E.  705,  1  Ann.  Cas.  819;  Gray  v.  Nave  v.  Flack,  90  Ind.  205,  46  Am. 
State,  4  Okla.   Crim.   292,  111   Pac.  Rep.  205;  Lonisville,  etc.,  R.  Co.  v. 

825,  32  L.R.A.(N.8.)  142;  Scott  v.  KeUy,  92  Ind.  371,  47  Am.  Rep.  149; 
Astoria  R.  Co.,  43  Ore.  26,  72  Pac.  Louisville,  etc.,  R.  Co.  v.  Wright,  115 
594,  99  A.  S.  R.  710,  62  LJl.A.  543;  Ind.  378,  16  N.  E.  146,  17  N.  E.  584, 
Reeves  v.  Delaware,  etc.,  R.  Co.,  30  7  A.  S.  R.  432;  Rhodes  v.  State,  128 
Pa.  St.  454,  72  Am.  Dec.  713;  Tagg  v.  Ind.  189,  27  N.  E,  866,  25  A.  S.  R. 
McGeorge,  155  Pa.  St.  368,  26  AtL  671,  429;  Pittsburgh,  etc.,  R.  Co.  v.  Parish, 
35  A.  S.  R.  889;  Com.  v.  Wiribaok,  28  Ind.  App.  189,  62  N.  E.  514,  91 
190  Pa.  St.  138,  42  AtL  452,  70  A.  8.  A.  S.  R.  120;  Shirely  v.  Cedar  Rapids, 
R.  625;  Com.  v.  Deitriek,  218  Pa.  St.  etc.,  R.  Co.,  74  la.  169,  37  N.  W.  133, 
36,  66  AU.  1007,  120  A.  S.  R.  861,  7  A.  S.  R.  471;  Smith  v.  Aetna  life 
11  Ann.  Cas.  308;  State  v.  Levelle,  34  Ins.  Co.,  115  la.  217,  88  N.  W.  368, 
S.  C.  120,  13  S.  E.  319,  27  A.  S.  R.  91  A.  S.  R.  153,  56  LJR.A.  271;  State 
709;  Mason  v.  Southern  R.  Co.,  58  v.  White,  76  Kan.  654,  92  Pac.  829, 
S.  C.  70,  36  S.  E.  440,  79  A.  S.  R.  14   L.R.A.(N.S.)    536;   Parkhurst   v. 

826,  53  LJLA.  913;  Brasington  v.  Northern  Central  B.  Co.,  19  Md.  472, 
South  Bound  R.  Co.,  62  S.  C.  325,  40  81  Am.  Dec.  648;  Berry  v.  Donovan, 
S.  E.  665,  89  A.  S.  R.  905;  Brown  v.  188  Mass.  353,  74  N.  E.  603,  5  LJI.A. 
Odill,  104  Tenn.  250,  56  S.  W.  840,  (N.8.)  899;  Braash  v.  Michigan  Stove 
78  A.  8.  R.  914,  52  L.R.A.  660;  Fisher  Co.,  153  Mieh.  652, 118  N.  W.  366,  20 
V.  Travelers'  Ins.  Co.,  124  Tenn.  450,  L.R.A.(N.S.)  500;  Markowitz  v.  Kan- 
138  S.  W,  316,  Ann.  Cas.  1912D  1246;  sas  City,  125  Mo.  485,  28  S,  W.  642, 
Cromeenea  v.  San  Pedro,  etc.,  R.  Co.,  46  A.  8.  R.  498;  Meadows  v.  Pacific 
37  Utah  475,  109  Pac.  10,  Ann.  Cas.  Mnt.  Life  Ins.  Co.,  129  Mo.  76,  31  S. 
1912C  307;  Virginia  B.  Co.  v.  BeU,  W.  578,  50  A.  S.  R.  427;  Brown  v. 
115  Va.  429,  79  S.  E.  396,  Ann.  Cas.  Globe  Printing  Co.,  213  Mo.  611,  112 
1915A  804;  Hart  v.  Niagara  Fire  Ins.  S.  W.  462,  127  A.  S.  B.  627;  State 
Co.,  9  Wash.  620,  38  Pac.  213,  27  v.  Vanella,  40  Mont.  326,  106  Pac. 
L.B^.  86;  Land  v.  St.  Paul,  etc.,  R.  364,  20  Aim.  Cas.  398;  Debney  v. 
Co.,  31  Wash.  286,  71  Pac,  1032,  96  State,  45  Neb.  856,  64  N.  W.  446,  34 
A.  8.  B.  906,  61  L.B.A.  506;  Kirk-  L.R.A.  851;  Chicago,  etc.,  R.  Co.  v. 
ham  V.  Wheeler-Osgood  Co.,  39  Wash.  Zemecke,  59  Neb.  689,  82  N.  W.  26, 
415,  81  Pae.  869,  4  Ann.  Cas.  532.  55  L.RA.  610;  Anlt  v.  Nebraska  Tel. 

Note:  Ann.  Cas.  1916A  1253.  Co.,  82  Neb.  434,  118  N.  W.  73,  130 

8.  Fort  v.  State,  52  Ark.  180,  11  A.  S.  R.  686;  Zilke  v.  Johnson,  22  N. 

S.  W.  959,  20  A.  S.  R.  163;  Brittan  D.   75,   132   N.   W.   640,   Ann.    Cas. 

V.  Oakland  Bank  of  Savings,  124  Cal.  1913E  1005;  Perham  v.  Portland  Gen- 

282,  57   Pac.   84,   71   A.   S.   R.   58;  eral  Electric  Co.,  33  Ore.  451,  53  Pac. 

Linforth  v.  San  Francisco  Gas,  etc.,  14,  24,  72  A-  8.  R.  730,  40  L.R.A, 

Co.,  156  Cal.  58,  103  Pac.  320,  19  799;  State  v.  Megorden,  49  Ore.  259, 

Ann.  Cas.  1230;  Grimes  v.  Greenblatt,  88  Pac.  306,  14  Ann.  Cas.  130;  State 

47  Colo.  405,  107  Pac  1111,  19  Ann.  v,  Levelle,  34  8.  C.  120,  13  S.  E.  319, 

Cas.  608;  State  v.  Kallaher,  70  Conn.  27  A.  8.  B.  799;  Samuels  v.  Bichmond, 

398,  39  Atl.  606,  66  A.  8.  B.  116;  etc.,  B.  Co.,  35  8.  C.  493, 14  8.  E.  493, 

Pusaer  v.  A.  J.  Thompson,  132  Ga.  28  A.  8.  B.  883:  State  v.  Duncan,  86 

280,   64  8.  B.   75,   22  L.R.A.(N.S.)  S.  C.  370,  68  8.  E.  684,  Ann.  Cas. 

571;  Jones  v.  MoEbroy,  134  Ga.  857,  1912A  1016;  State  t.  Davis,  88  S.  C. 

68  8.  E.  720,  137  A.  8,  B.  276;  Tarr  229,  70  S.  E.  811,  34  LJIJL.(N.8.) 

r.  Oregon  Short  Line  B.  Co.,  14  Idaho  295;  Missouri  Pac.  B.  Co.  v.  Williams, 
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plete,*  and  although  some  of  them  taken  separately  may  be  sub- 
ject to  criticism.^*  And,  as  it  is  generally  impossible  to  state  all 
of  the  case  in  one  instruction,  a  cause  will  not  be  reversed  on  ap- 
peal though  the  whole  of  the  law  upon  a  paiti.cular  head  is  not 
fully  stated  in  one  or  more  of  the  separate  parts  of  the  charge  to 
the  jury,  if  the  instructions  to  them,  taken  as  a  whole,  correctly  state 

75  Tex.  4,  12  S.  W.  835,  16  A.  S.  R.  N.  W.  972,  60  L.R.A.  918;  Jnnod  v. 
867  and  note;  Cromeenes  v.  San  Pedro,  State,  73  Neb.  208,  102  N-  W.  462, 
etc.,  R.  Co.,  37  Utah  475,  109  Pae.  U9  A.  S.  R.  890;  People  v.  Gilbert, 
10,  Ann.  Cas.  1912C  307;  Duggan  v.  199  N.  Y.  10,  92  N.  E.  85,  20  Ann. 
Pacific  Boom  Co.,  6  Wash.  593,  34  Cas.  769;  State  v.  Tilliston,  141  N.  C. 
Pac.  157,  36  A.  S.  R.  182;  State  v.  857,  54  S.  E.  427,  115  A.  S.  R.  705; 
Power,  24  Wash.  .34,  63  Pac.  1112,  State  v.  Megorden,  49  Ore.  259,  88 
63  LJt.A.  902;  Sroiife  v.  Moran  Bros.  Pac.  306,  14  Ann.  Cas.  130;  State  v. 
Co.,  28  Wash.  381,  68  Pac.  896,  92  Turner,  29  S.  C.  34,  6  S.  E.  891,  13 
A.  S.  R.  847,  58  L.R.A.  313;  State  v.  A.  S.  R.  706;  State  v.  Levelle,  34  S. 
Clark,  34  Wash.  485,  76  Pac.  98,  101  C.  120,  13  S.  E.  319,  27  A.  S.  R.  799; 
A.  S.  R.  1006;  Earkham  v.  Wheeler-  Samuels  v.  Richmond,  etc.,  R.  Co.,  35 
Osgood  Co.,  39  Wash.  415,  81  Pac.  S.  C.  493,  14  S.  £.  943,  28  A.  S.  R. 
869,  4  Ann.  Cas.  532;  Pelton  v.  Spider  883;  State  v.  Davis,  88  S.  C.  229,  70 
Lake  Sawmill,  etc.,  Co.,  132  Wis.  219,  S.  E.  811,  34  L.R.A.(N.S.)  295;  Cush- 
112  N.  W.  29,  122  A.  S.  R.  963.  man  v.  Somers,  62  Vt.  132,  20  Atl. 

9.  Gibson  v.  State,  89  Ala.  121,  8  320,  22  A.  S.  R.  92;  Patch  Mfg.  Co. 
So.  98,  18  A.  S.  R.  96;  McNeill  v.  v.  Protection  Lodge,  No.  215,  77  Vt. 
State,  102  Ala.  121,  15  So.  352,  48  294,  60  Atl.  74,  107  A.  S.  R.  765; 
A.  S.  R.  17;  Georgetown,  etc.,  R.  Co.  Pelton  v.  Spider  Lake  Sawmill,  etc., 
V.  Smith,  25  App.  Cas.  (D.  C.)  259,  5  Co.,  132  Wis.  219,  112  N.  W.  29,  122 
L.R.A.(N.S.)    274;    Pusser  v.   A.    J.   A.  S.  R.  963. 

Thompson,  132  Ga.  280,  64  S.  E.  75,  10.  Terry  v.  Buffington,  11  Ga.  337, 
22  L.R.A.(N.S.)  571;  Just  v.  Idaho  56  Am.  Dec.  423;  Just  v.  Idaho  Canal, 
Canal,  etc.;  Co.,  16  Idaho  639,  102  etc.,  Co.,  16  Idaho  639,  102  Pae.  381, 
Pac.  381,  133  A.  S.  R.  140;  Indian-  133  A.  S.  R.  140;  Rnshville  v.  Adams, 
apolis,  etc.,  R.  Co.  v.  Watson,  114  107  Ind.  475,  8  N.  E.  292,  57  Am.  Rep. 
Ind.  20,  14  N.  E.  721,  15  N.  E.  824,  124;  Shirley  v.  Cedar  Rapids-,  etc.,  R. 
5  A.  S.  R.  578;  Rhodes  v.  State,  128  Co.,  74  la.  169,  37  N.  W.  133,  7  A.  S. 
Ind.  189,  27  N.  E.  866,  25  A.  S.  R.  R.  471 ;  Atchison,  etc.,  R.  Co.  v.  Sadler, 
429;  Hamilton  v.  Love,  152  Ind.  641,  38  Kan.  128,  16  Pac.  46,  5  A.  S.  R. 
53  N.  E.  181,  54  N.  E.  437,  71  A.  S.  729;  WUliams  v.  Vanmeter,  8  Mo.  339, 
R.  384;  Nielson  v.  International  Text  41  Am.  Dec.  644  and  note;  Junod  v. 
Book  Co.,  106  Me.  104,  75  Atl.  330,  State,  73  Neb.  208, 102  N.  W.  462, 119 
20  Ann.  Cas.  591;  Lockwood  v.  Boston  A.  S.  R.  890;  Cushman  v.  Somers,  62 
Elevated  R.  Co.,  200  Mass.  537,  86  Vt.  132,  20  Atl.  320,  22  A.  S.  R.  92; 
N.  E.  934,  22  L.R.A.  488;  Lake  Su-  Patch  Mfg.  Co.  v.  Protection  Lodge, 
perior  Iron  Co.  v.  Eriekson,  39  Mich.  No.  215,  77  Vt  294,  60  Atl,  74,  107 
492,  33  Am.  Rep.  423;Feary  v,  O'Neil,  A.  S.  R.  765;  Kirkham  v.  Wheeler- 
149  Mo.  467,  50  S.  W.  918,  73  A.  S.  Osgood  Co.,  39  Wash.  415,  81  Pac. 
R.  440;  Henry  v.  State,  51  Neb.  149,  869,  4  Ann.  Cas.  532;  Barclay  v. 
70  N.  W.  924,  66  A.  S.  R.  450;  Ger-  Puget  Sound  Lumber  Co.,  48  Wash, 
man  Ins.  Co.  v.  Shader,  68  Neb.  1,  93  241,  93  Pac.  430, 16  L.R.A.(N.S.)  140. 
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the  law.*^    Therefore  though  each  instruction  fsdls  to  carry  qualifi- 
cations which  are  explained  in  others,  there  is  no  error." 

77.  Constmction  with  Reference  to  the  Issues  and  Evidence. — 
The  universal  rule  of  construction  is  that  general  language  of  a 
court  is  to  be  understood  as  limited  by  the  conditions  to  which  it 
is  addressed,**  and  that  an  instruction  should  be  construed  with  ref- 
erence to  the  special  facts  under  consideration,**  and  in  the  light 
of  the  issues  on  trial,*'  and  the  evidence  introduced  to  support  them." 
And  if  instructions  can  be  sustained  so  far  as  there  is  evidence  to 
which  they  apply,  the  judgment  will  not  be  reversed,  although  taken 
literally  they  may  be  erroneous,*^  or  though  conditions  may  be 
conceived  where  the  statement  of  the  law  as  given  therein  would 
not  be  correct."  Where  instructions  requested  are  predicated  on 
the  evidence  without  any  reference  to  the  pleadings,  the  correctness 
of  their  being  granted  or  refused  depends,  not  upon  the  state  of 
the  pleadings,  but  upon  the  evidence,  to  which  alone  they  refer.** 
And  where  the  argument  of  counsel  tends  to  mislead  the  jury  an 

11.  Chicago,  etc.,  R.  Co.  v.  Hines,  123  111.  570,  15  N.  E.  181,  5  A.  S.  R. 
132  111.  161,  23  N.  E.  1021,  22  A.  S.  559;  Mack  v.  South  Bound  R.  Co.,  52 
R.  515;  Hamilton  v.  Love,  152  Ind.  S.  C.  323,  29  S.  E.  905,  68  A.  S.  R. 
641,  53  N.  E.  181,  54  N.  E.  437,  71  913,  40  L.R.A.  679;  MitcheU  v.  Tim- 
A  S.  R.  384;  Ohio,  etc,  Co.  v.  Fish-  merman,  4  Tex.  75,  51  Am.  Dec  717. 
bom,  61  Ohio  St  608,  56  N.  E.  457,  16.  Johnson  v.  Allen,  78  Ahu  387, 
76  A.  S.  R.  437;  Chicago,  etc.,  R.  Co.  56  Am.  Rep.  34;  Gibson  v.  State,  89 
▼.  Johnson,  25  Okla.  760,  107  Pac.  Ala.  121,  8  So.  98,  18  A.  S.  R.  96; 
662,  27  L.R.A.(N.8.)  879.  Alabama  G.  S.  R.  Co.  v.  Frazier,  93 

12.  St  Louis  South  Western  R.  Co.  Ala.  45,  9  So.  303,  30  A.  S.  R.  28; 
▼.  Graham,  83  Ark.  61,  102  S.  W.  Holland  v.  Tennessee  Coal,  etc.,  R.  Co., 
700,  119  A.  S.  R.  112;  People  v.  91  Ala.  444,  8  So.  524, 12  L.R. A.  232 ; 
Hecker,  109  Cal.  451,  42  Pac.  307,  30  McNeill  v.  State,  102  Ala.  121,  15  So. 
Lja.A  403;  Keys  v.  State,  112  Ga.  352,  48  A.  S.  R.  17;  Newberry  v.  Gel- 
392,  37  S.  E.  762,  81  A  S.  R.  63;  ehel,  etc,  Mfg.  Co.,  100  la.  441,  69 
E^nowles  v.  Mulder,  74  Mich.  202,  41  N.  W.  743,  62  A.  S.  R.  582;  State  v. 
N.  W.  896,  16  A.  S.  R.  627;  Louis-  Wilhite,  132  la.  226,  109  N.  W.  730, 
vifle,  etc,  R.  Co.  v.  Kelly,  92  Ind.  11  Ann.  Cas.  180;  Oldenburg  v.  Dor- 
371,  47  Am.  Rep.  149;  Owens  v.  Kan-  sey,  102  Md.  172,  62  Atl.  576,  5  Ann. 
aas  City,  etc,  R.  Co.,  95  Mo.  169,  8  Cas.  841;  Belote  v.  State,  36  Miss. 
S.  W.  350,  6  A.  S.  R.  39;  Gibler  v.  96,  72  Am.  Dec.  163;  Reynolds  v.  St. 
Temiinal  R.  Ass'n  of  St  Louis,  203  Louis  Transit  Co.,  189  Mo.  408,  88 
Mo.  208,  101  S.  W.  37,  11  Ann.  Cas.  S.  W.  50,  107  A.  S.  R.  360;  Cushman 
1194;  Missouri  Pac  R.  Co.  v.  Wil-  v.  Sommers,  62  Vt  132,  20  Atl.  320, 
Hams,  75  Tex.  4, 12  S.  W.  835,  16  A.  22  A.  S.  R.  92;  Deragon  v.  Sero,  137 
8.  R.  867.  Wis.  276,  118  N.  W.  839,  20  L.RJL 

13.  Bamnlhet  v.  Hathaway,  31  GaL  (N.S.)  842. 

395,  89  Am.  Dec  193.  17.  Million  ▼.  Riley,  1  Dana  (Ky.) 

14.  Anderson  t.  State,  8  Okla.  Ciim.  359,  25  Am.  Dec  149. 

90,  120  Pac.  840,  Ann.  Cas.  1914C  18.  Sroofe  v.  Moian  Bras.  Co.,  28 

314;  Welsh  v.  London  Assur.  Corp.,  Wash.  381,  68  Pac  896,  92  A.  S.  B. 

161  Pa.  St.  607,  25  Atl.  142,  31  A.  S.  847. 

B.  786.  19.  Bimey  v.  New  Toik,  etc,  TeL 

15.  Chicago,  etc.,  R.  Co.  v.  DiUon,  Co.,  18  Md.  341,  81  Am.  Dec  607. 
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instruction  of  the  court  in  reference  to  that  pmnt  must  be  construed 
with  reference  to  what  counsel  said.'*' 

78.  Instructions  as  Law  of  Case. — ^Instructions,  whether  ri^t  or 
wrong,  when  given,  become,  for  the  time  being,  the  law  of  the  case, 
bindJJDg  upon  the  jury,  the  court  and  counsel.*  And  counsel  can 
never  be  permitted  to  argue  against  the  instructions  of  the  court,  nor 
to  indulge  in  any  line  of  argument  or  comiment  that  would  tend  to 
induce  the  jury  to  disregard  the  instructions  given  for  their  guidance.* 
But  while  Hie  jury  should  conform  to  the  instructions  upon  matters 
of  law,  still  if  it  appears  that  the  court  was  in  error,  a  finding  con- 
trary to  the  charge  ought  not  to  be  disregarded.*  An  instruction 
not  excepted  to  at  the  time  becomes  the  law  of  the  case  on  an  appeal 
and  the  parties  are  boimd  thereby.*  And  where  it  is  {^proved  by 
the  appellate  court,  it  becomes  the  law  of  the  case  on  a  new  trial, 
in  which  event,  provided  the  facts  are  the  same,  it  is  error  for  the 
trial  court  to  refuse  to  give  it,  or  to  give  other  or  additional  instruc- 
tions. Of  course,  if  the  facts  on  the  retrial  are  different,  the 
trial  court  would  be  justified  in  making  the  instructions  conform 
to  the  facts.* 

aO.  State  T.  Rash,  34  N.  C.  382,  55       8.  Armstrong    v.    Keith,    3    J.    J. 
Am.  Deo.  420.  Marsh.  (Ey.)  153,  20  Am.  Dee.  131 

1.  Seeven  ▼.   Cleveland   Coal   Co.,  and  note.     See  supra,  par.  74,  as  to 
168  la.  574, 138  N.  W.  793,  Ann.  Cas.  errors  corrected  by  verdict. 
igi5D  188;  McGawv.  Acker,  etc.,  Con-      4.  Schmidt  v.  Carpenter,  27  S.  D. 
dit  Co.,  Ill  Md.  163,  73  AtL  731,  134  412,  131  N.  W.  723,  Ann.  Cas.  1913D 
A.  8.  R.  692;  Bliss  ▼.  Wolcott,  40  296  and  note. 

Mont.  491,  107  Pae.  423,  136  A.  S.       5.  Louisville,  ^.,  R.  Co.  t.  Payne, 
R.  636.  133  Ey.  539,  118  8.  W.  362,  19  Ann. 

Note:  20  Am.  Dec.  135.  Cas.  294. 

8.  Baltimore,  ete.,  R.  Co.  v.  Boyd, 
67  Md.  32,  10  AtL  316,  1  A.  8.  R. 
362. 
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SURBKKDKB  BT  iNBUIia) 
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LlTK,  HXAI/FH  OB  ACxhdbnt  Iksubamob 

246.  Name  and  Age  of  Insured 

247.  Health  and  Physical  Condition  Generally 

248.  Qood  or  Sound  Health;  Exposure  to  Disease 

249.  Knowledge  and  Intent  of  Insured 

250.  Serious  or  Temporary  Diseases 

251.  Injury  or  Bodily  Infirmity 

262.  Warranties  as  to  Specific  Diseases 

253.  Medical  Attendance 

254.  Family  History 

255.  Marriage;  Occupation 

256.  Habits 

257.  Relationship  or  Interest  of  Beneficiary 

258.  Previous  Applications  for  Insurance 

259.  Other  Insurance 

XV.  Promissory  Representations  or  WarrantiM  and  Cenditioiis 

Subsequent 

Gbiteral  Pbinoipi<b3 

260.  Definitions 
«261.  ESeet  of  Breach 

262.  2*er8on  Qmlty  of  Breach;  Breach  by  Tenant 

263.  Assignee  as  Affected  by  Breach 

264.  Mortgagee  as  AfCeoted  by  Breach 

Marine  Insurancs 

265.  In  General 

266.  Sailing,  Voyage  and  Navigation  of  Vessel  QeaenBj 

267.  Deviation  Gmerally 

268.  What  Constitutes  Deviation  GeneraDy 

269.  Delay  as  Deviation 

270.  Necessity  Justifying  Deviation 

271.  Permission  to  Deviate 

272.  m^ality  of  Voyage 

Pbopertt  iMSTxaANCx  Othzb  Than  MABom 

273.  Erection  or  Occupation  of  Neighboring  Building! 

274.  Alterationa  in  Bmlding 
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275.  Employment  of  Heehsnies  <m  PremiBei 
278.  Makiiig  Bepaira  to  Building 

277.  Operation  of  Faetoiy  at  Night 

278.  Ceasing  to  Operate  Factory 

279.  Change  in  Use  of  Bnildmg 

280.  Falli]^  of  Buil(Ung 

281.  Premises  Becoming  Vacant  Generally 

282.  What  Constitutes  vacancy  or  Nonocenpaney 

283.  Effect  of  Resnmption  of  Occupancy 

284.  Keeping  or  Use  of  Prohibited  Articles  General|j 

285.  Permission  to  Keep  or  Use 

286.  Place  of  Keeping  or  Using 

287.  Nature  of  Article 

288.  What  Constitutes  Keeping,  Using  or  Storing 

289.  Use  for  Lighting  Purposes 

290.  Effect  of  Discontinuance  of  Use 

291.  Provision  against  Removal  of  Goods 

292.  Change  of  Title  or  Interest  Generally 

293.  Transfer  of  Part  of  Premises 

294.  Transfers  between  Mortgagor  and  Mortgagee 

295.  Effect  of  Reconveyance  to  Insured 

296.  Transfers  between  Owners 

297.  Contract  of  Sale 

298.  Incumbrance  as  Sale  or  Alienation 

299.  Invalid  or  Inoperative  Conveyance 

300.  Partnership  Transactions 

SOL  Bankruptcy,  Assignment  for  Benefit  of  Creditors  or  Receivership 

302.  Death  of  Insured 

303.  Levy  or  Sale  under  Legal  Process 

304.  Foreclosure  as  Sale  or  Alienation 

305.  Provision  against  Foreclosure  Generally 

306.  What  Constitutes  Foreclosure 

307.  Change  of  Possession 

308.  Provision  against  Incumbrances  Generally 

309.  What  Constitutes  Incumbrance   ■ 
'UO.  Renewal  or  Change  of  Form 

311.  Removal  before  Loss 

312.  Use  of  Steam  Engine ;  Defect  in  Sprinkler  System 

313.  Impairment  of  Insurer's  Right  to  Subrogation 

314.  Precautions  against  Loss  Generally 
315.'  Employment  of  Watchman 

316.  Additional  Insurance  in  General 

.317.  Validity  of  Other  Insurance 

318.  E[DOwledge  and  Consent  of  Insured 

319.  Permission  to  Obtain  Other  Insurance 

320.  Identity  of  Property  or  Interest 

321.  Substitution  of  PoUcies;  Expiration  before  Loss 

322.  Keeping  and  Safeguarding  Books  Generally;  "Ina  Safe  Clanse* 

323.  Snffldenoy  of  Books  of  Account 

324.  Taking  Inventory 

325.  Keeping  Books  in  Safe  or  Other  Secure  Place 

326.  Effect  of  Statutes  on  Iron  Safe  Clause 

327.  Provision  against  Increase  of  Hazard  Generally 

328.  Particular  Acts  Constituting  Increase  of  Hazard 

329.  Miscellaneous  Promissory  Warranties  in  Fire  Policies 

330.  Promissory  Wanantias  in  Fidelity  or  Animal  Insurance 
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SSL  Change  of  Oeeapation 

332.  Change  m  Habito 

333.  Change  of  Reaidenee;  Engaging  for  MiHtaxy  Sevnea 

XVL  Estoppel  to  Assert  and  Waiver  of  Fwifettaw 

Genbul  Pbinoiplib 

334.  General  AppUoation  of  BoIeB  as  to  Waiver 

335.  Proviaions  Which  May  Be  Waived 

PsBSONs  Who  Hat  Bind  iKsima 

336.  In  General 

337.  General  OfBcers  of  Company 

338.  Broker 

339.  General  Local  Agent 

340.  Soliciting  Agent 

341.  Clerk  of  A^t 

342.  Collecting  Agent 

343.  Medical  FiTaminer 

344.  Effect  of  Policy  Provisions  Generally 

346.  Provisions  as  to  Agency  for  Insured;  Written  Evidence  of  AnUiozi^ 

Acts  Coxstitdtimo  Waivb  ob  Estoppb;. 

346.  Knowledge  or  Notice  of  Facts  GeneraUy 

347.  E[nowledge  of  Officer  or  Agent  Generally 

348.  Knowledge  of  Intent  to  Violate  Provisions 

349.  What  Constitutes  Notice  or  Knowledge 

350.  Nature  of  Agent's  Knowledge  and  Manner  of  Acquisition 

351.  Insertion  of  False  Answer  by  Agent  (Generally 

352.  Insertion  by  Medical  Examiner 

353.  Collusion  between  Agent  and  Applicant 

354.  Form  and  Requisites  of  Express  Waiver  Generally 

355.  Indorsement  or  Agreement  to  Indorse  on  Policy 

356.  Construction  and  Operation  of  Waiver 

357.  Implied  Waiver  Generally  y 

358.  Statements  of  Officers  and  Agents 

359.  Acts  and  Conduct  Generally 

360.  Certificate  of  Medical  Examiner 

361.  Course  of  Dealing  as  to  Premiums 

362.  Issuance  of  Policy  without  Requiring  Paymwt  of  Praodoa 

363.  Failure  to  Make  or  Follow  up  Inquiry 

364.  Assent  to  Renewal,  Transfer  or  Vacancy 

365.  Failure  to  Assert  or  Enforce  Forfeiture 

366.  Acceptance  of  Surrender 

367.  Acceptance  of  Premium  Generally 

368.  Acceptance  of  Premium  after  Loss 

369.  Donand  or  Attempted  Collection  of  Prendna 

370.  Failure  to  Return  Premium  as  Waiver 

371.  Refusal  to  Accept  Prwninms 

372.  Consent  to  Assignment  of  Policy 

373.  Promise  to  Pay  Loss  or  Negotiations  for  SettlemeBl 
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374.  Faflnre  to  State  Qronnd  of  Objection 

375.  Attempted  Cancellation  of  Policy 

376.  Requiring  or  Retaining  Proofs  uf  Loaa 

377.  Examination  of  InsnrMl  or  Bookx 

378.  Participation  in  Adjustment 

379.  Payment  or  Tender  of  Whole  or  Part  of  Lost 

380.  N<mforfeiture  Policy  Provisions 

381.  LoB8  of  Right  to  Insist  on  Waiver 

XVII.  Risks  and  Causes  of  Lost 

Marinb  Insorakcb 

382.  In  Osneral 

383.  Proximate  Cause  of  Loss 

384.  Perils  of  the  Sea  Qenerally 

385.  Fire;  Jettison  ^ 

386.  Bursting  of  Boiler;  Derangement  of  Machinery 

387.  Arrests,  Restraints  and  Detentions 

388.  Barrat^;  Loss  by  Thieves 

389.  Collision  or  Liability  Therefor 

390.  Stranding 

391.  Cause  Inherent  in  Subject  Matter;  Leakage 

392.  Unseaworthiness  of  Vessel 

393.  Wrongful  Act  or  Negligence  of  Owner,  Master  or  C; 

•  Fdci  Ihsubanob 

394.  In  General 

395.  Proximate  Cause 

396.  Fire  Generally 

397.  Lightning 

398.  Explosion 

399.  Origin  of  Fire  or  Location  of  Property 

400.  Earthquake 

401.  Riot;  Military  or  Usurped  Power 

402.  Order  of  Civil  Authori^ 

403.  Wrongful  Act  of  Insured  or  His  Agents 

404.  Negligence  of  Insured  or  His  Servants 

Lnn  Inscbancb 

405.  In  General 

406.  Death  from  Intemperance  or  While  Intoxicated 

407.  Death  While  Engaged  in  Violation  of  Law 

408.  Death  at  Hands  of  Justice;  Legal  Execution 

409.  Death  Caused  by  Benefidaiy 

410.  Suiade  Generally 

411.  General  Provision  against  Suicide 

412.  Provision  against  Suicide  "Sane  or  Insane* 

413.  Incontestable  Clauses 

414.  Waiver  and  Estoppel  as  to  Suicide 

415.  Statutes  as  to  Suicide 

416.  Presumption  and  Burden  of  Proof  as  to  Snidde 

417.  Weight  and  SufBeieney  of  Evidence  as  to  Suieida 

R.  C.  L.  XIV.— 63.  833 
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41S.  Delbition  and  Nature  of  "Aeeidenf 

419.  ninstratioDS  of  Aecidents 

420.  Risks  of  Travel;  Riding  in  Elerator 

421.  Injury  While  Walking  or  Being  on  Railroad 

422.  Death  as  Result  of  Disease  or  Accident 

423.  Special  Provision  as  to  Hernia 

424.  Special  Provision  as  to  Fits 

425.  Definition  of  Sunstroke;  Sunstroke  as  Aoddaot 

426.  Disease  within  Health  Policy 

427.  External  Violent  and  Accidental  Means 

428.  External  and  Visible  Signs  of  Injury 

429.  Poison  or  Contact  with  Poison 

430.  Inhaling  Gas 

43L  Intoxication  or  Medical  Treatment 

432.  Violation  of  Law;  Handling  Firearms 

433.  Fighting  or  Provokirs  Assault  ^ 

434.  Burning  of  Building 

435.  Diligence  Required  of  Insured  Generally 

436.  Particular  Acts  as  Voluntary  Exposure  to  Unnecessaiy  Dangev 

437.  Intentional  Injuries  Generally 

438.  Suicide 

439.  Limitations  as  to  Time  and  Place 

440.  Proximate  Cause 
44L  Proof  by  Eye  Witness 

Othxb  Eikds  or  iNsmuiroB  • 

442.  liability  Insuranee 

443.  Fidelity  Insuranee 

444.  Title  Insurance 

445.  Burglary  Insurance 

446.  Explosion  or  Leakage  Insuranee 

447.  Tornado  Insurance 

448.  Credit  Insurance 

449.  Animal  Insurance 

450.  Automobile  Insurance 
461.  Plate  Glass  Insurance 

XVIIt.  Extent  of  Loss  or  Liability 

MaBINB  iKSUBAKCa 

452.  Actual  Total  Loss 

453.  Constructiye  Total  Loss 

454.  Abandonment  Generally 

465.  Circumstances  Authorizing  Abandonment  Generally 

456.  Abandonment  on  Sale  of  Vessel 

457.  Extent  of  Damage  Authorizing  Abandonment 

468.  Time  of  Abandonment 

469.  Form  and  SnfBciency  of  Abandonment 

460.  Acceptance  or  Rejection  of  Abandonment 

461.  Operation  and  Effect  of  Abandonmoat 

462.  Waiver  of  Abandonmtnt 

463.  Partial  Loss  Generally, 
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461.  Limitation  of  liability  by  Memorandnm  Clanm 
466.  Ebtception  of  Particular  Average  or  Partial  Itom 

466.  General  Average  Contribution 

467.  Valued  Policies 

468.  Amount  of  Interest  of  Insured 

469.  EiSect  of  Other  Insurance 

470.  Deduction  of  One  Third  New  for  Old 

471.  Loss  of  Freight  or  Profits 

472.  Salvage,  Premium  and  Exchange 

473.  Duties  of  Parties  after  Loss 

474.  Sue  and  Labor  Clause;  Ezpenditnrei 

FiBK  iNStnUKOB 

475.  In  General 

476.  Total  Loss 

477.  Blanket  Polioy;  Average  Clause 

478.  Value  of  Property  Qenerally 

479.  Valued  Policies 

480.  Extent  of  Interest  of  Insured 

481.  Loss  of  Bents 

482.  Coinsurance  Clause 

483.  Effect  of  Other  Insurance  Qenerally 

484.  Apportionment  between  Compound  and  Speeifie  Folide 

485.  Duties  of  Insured  after  Loss 

486.  Interest 

487.  Set-off  and  Comtterolaim 


Lms  Imsurakcb 


488.  Share  in  Tontine  Fund 

489.  Deduction  and  Offsets 
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490.  In  General 

491.  Total  Disability 

492.  Confinement  to  House 

493.  Specific  Injuries  Described  in  Polioy 

Otbeb  Kinds  or  iHstTBAKCs 

494.  Boiler,  Title  or  Burglary  Insurance 

495.  Fidelity  Insurance;  Hail  Insurance 

496.  Liability  Insurance  Generally 

497.  What  Constitntes  Payment  of  Judgment 

498.  Interest  and  Costs 

499.  Ezpenaee  of  Sneceesfnl  Defense 

XIZ.  notice  and  Proof  of  Loss 

Nbobssitt  tob  Comfuanoe  with  Pouor 

500.  In  Genera] 

501.  Requirement  as  to  Time  as  Condition  Precedent 
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602.  In  General 

503.  When  Time  Begins  to  Bon 

604.  Exenaes  for  YMacy 

SumuuNor  ov  Nonai  ob  Pboom 

505.  Service 

506.  Who  May  Give  Notice  and  Make  Proofs 
907.  Form  and  Contents  of  Notice  Generally 

508.  Description  of  Property  and  Interest  of  Insured 

609.  Statement  as  to  Cause  of  Loss 

610.  Other  Insurance 

611.  Production  of  Documentary  Evidence 

512.  Certificate  of  Magistrate  or  Attending  Physician 

513.  Examination  of  Insured 

514.  Inspection  of  Person  or  Body;  Negligence  of  Examiner 

515.  Fraud  or  False  Swearing  Generally 

616.  Fraud  of  Agent 

Estoppel  akd  Wajvkb 

617.  In  General 

518.  Powers  of  OfScers  and  Agents 

619.  Waiver  by  Acts  or  Conduct  Generally 

520.  Failure  to  Furnish  Blanks 

521.  Recognition  of  Liability 
622.  Denial  of  Liability 

523.  Failure  to  Object  or  State  Objections 

ZX.  Adjustment  of  Lost 

In  Gknxrai. 

524.  Adjustment  or  Arbitration 

526.  Validity  of  Policy  Provisions 
626.  Qenenu  Effect  of  Provisions 

527.  Demand  of  Appraisal  or  Arbitration 

528.  Estoppel  and  Waiver  as  to  Arbitration 

Pbookd>ik(M 

^9.  Competency  of  Appraisers 

530.  Selection  of  Umpire 

531.  Powers  and  Proceedings  of  Appraisers 
632.  Failure  of  Appraisal  or  Arbitration 

533.  Validity  and  Effect  of  Appraisal  or  Award 

534.  Persons  Bound  by  Appraisal  or  Award 

XXT.  Beneficiaries  in  Policies  QeatnOj 

536.  In  General  * 

536.  Biglits  of  Mortgagee 

537.  Poli<7  for  Benefit  of  Whom  It  May  Coi 

538.  Ben^eiariea  in  Liability  Poliey 
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XXTT.  Beaefidaiy  in  Life  Policy 

DSSIONATION  OP  BbNEFICLABT 

639.  In  General 

540.  Peisonal  Represraitatives  or  hegal  Representatives 

541.  Heirs  or  Devisees 

542.  Children 

543.  Wife  or  Widow 

544.  Wife  and  Children  or  Hnsband  and  Children 

545.  Vested  Interest  of  Benefioiarf 

546.  Endowment  Policy 

547.  Beneficiary  as  Trustee 

548.  Effect  of  Death  of  Beneficiary 

549.  Effect  of  Divorce  on  Rights  of  Beneficiary 

550.  Effect  of  Subsequent  Marriage  of  Insured 

551.  Effect  of  Absence  of  or  Invalid  or  Ineffective  Designatio* 


552.  In  General 

553.  Dependents 


EliI0IBIU!FY  or   BKNgPICIABT 


Chakob  ov  Benefioiabt 


654.  Right  to  Change  Beneficiary 

555.  Mode  of  Effecting  Change  Generally 

556.  Equitable  Enforcement  of  Ineffectual  Change 

557.  Surrender  of  Old  and  Issuance  of  New  Policy 

558.  Change  by  Will 

559.  Consent  of  Insurer 

560.  Waiver  of  Requirements 

XXin.  Discharge  of  Liability 

561.  Election  to  Rebuild  or  Replace  Generally 

562.  Effect  of  Exercise  of  Election 

563.  Payment  of  Loss  Generally 

564.  Recovery  of  Payment 

565.  Release  or  Discharge  from  Liability;  Compromise 

666.  Damages  for  Refusal  of  Payment 

XXIV.  Contribution  and  Subrogatioa 

667.  Contribution  between  Insurers 

568.  Subrogation  of  Insurer  Generally 

569.  Subreption  to  Rights  of  Mortgagee  or  Lienor 

570.  Subrogation  under  Marine  Policy 

571.  Subrogation  under  Life  or  Accident  Policy 

572.  Subrogation  under  Guaranty  or  Liability  Poli^  . 

673.  Statutes  Affecting  Right  of  Subrogation 

674.  Actions  Based  <m  Subrogation 
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XX7.  Actions  «a  Polidw 


S76.  Fonn  of  Action  Generally 

576.  Beooveiy  nnder  Assessment  Policy 

577.  Becoveiy  under  Lloyd's  Policy 

578.  Jorisdietion  and  Venue 

LllCITATIOK   01*   AOnONS    - 

579.  In  General 

580.  Validity  of  Policy  limitations 

581.  Computation  of  Period 

582.  Circumstances  Excusing  Compliance  with  Provisioii 

583.  Commeucemeht  of  Action 

584.  Waiver  of  Limitation 

Pabtixs 

585.  In  General 

586.  Policy  for  Whom  It  May  Concern 

587.  Mortgagor  and  Mortgagee 

588.  Assignee 

PlAAMNO 

589.  Generally 

590.  Title  or  Interest  of  Insured 

591.  Avoidance  and  Forfeiture  of  Poli<^ 

592.  Loss  and  Cause 

593.  Notice  and  Proofs  of  Loss;  Adjostment 

594.  Other  Insurance 

595.  Assignment  of  Policy 

Pbksumptioks  and  Burdbn  of  Proof 

596.  In  General 

597.  Avoidance  or  Forfeiture 

598.  Nonpajrment  of  Pr^nium  or  Assessment 

599.  Risk,  Cause  and  Time  of  Loss 

ADia88IBn<ITT  OF  EVI!»KCB 

600.  In  General 

601.  Admissions  and  Declarations  of  Insured 

602.  Policy  or  Contract 

603.  Ownership  and  Damage 

604.  Loss  and  Cause 

605.  Admissibility  of  Proofs  of  Loss 

606.  Evidence  to  Show  that  Proofs  Were  Made 

WeIOHT  AKD  SUFFIdSNOT  OF  ESnDKTOB 

607.  Title,  Interest  and  Loss  Generally 

608.  ^mfnl  Destruction  of  Property 
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609.  Death  and  Cause  Thenof 

810. .  CondnsiTenesa  of  Rroofs 

d.  Eridenee  as  to  Notice  and  Proob 

XXVL  Reinsuraac* 

612.  In  General 

613.  Reqnisitee  and  Valifity  of  Contract 

614.  General  Operation  and  Effect  of  Contract 

615.  Avoidance  or  Forfeiture  of  Contract 

616.  Risks  and  Canses  of  Loea 

617.  Liability  of  Reinsurer  and  Extent  Thereof 

618.  Action  on  Policy 


I.  Intboductokt 

1.  Scofe  of  Treatment. — ^This  article  includes  a  diacnasion  of  inaur* 
anoe  contracts  and  insurance  companies,  agents  and  brokers,  includ- 
ing the  organization  and  dissoluti(»i  of  such  companies,  the  rights 
of  p<dic7  holders  and  actions  on  insurance  policies.  In  so  far  as  the 
eertificates  issued  by  mutaal  benefit  societies  partake  of  the  character- 
istics of  insurance  policies,  they  are  treated  herein;  that  is  to  say. 
80  far  as  the  rights  of  the  beneficiary  under  such  a  policy,  after  the 
death  of  the  member,  are  concerned  they  are  treated  as  other  insur- 
■nee  policies.  However,  the  principles  applicable  to  the  relation  be- 
tween the  society  and  the  member,  and  to  the  collection  and  payment 
irf  dues,  do  not  resemble  the  relation  between  an  ordinary  insurer 
and  insured,  and  such  principles  are  not  treated  herein.*  While 
matters  of  evidence  rdating  peculiarly  to  insurance  contracts  are  here 
dealt  with,  principles  applicable  to  all  actions,  as  privileged  eommimi- 
cations  and  the  waiver  thereof,*  are  not  considered. 

2.  General  Definitions. — Perhaps  the  best  definiticm  of  a  policy  of 
insurance  is  that  it  is  an  agreement  by  which  one  person  for  a  con- 
sideration promises  to  pay  money  or  its  equivalent,  or  to  do  some 
act  of  value  to  another,  mi  the  destruction  or  injury  of  something 
by  specified  perils.*  The  various  definitions  which  have  been  given 
by  courts  and  textwriters  are  all  practically  to  the  same  effect,  and 
this  may  also  be  said  to  be  true  of  definitions  frequently  given  by 
statute.  One  of  the  latter  is  to  the  effect  that  insurance  is  a  con- 
tract whereby  one  undertakes  to  indemnify  another  against  loss,  dam- 

1.  See  Mtttuai.  BKNcnt  Soonms.  United  States  Credit  System  Co.,  165 

2.  See  WiTKHisxs.  Mass.  501,  43  N.  E.  293,  52  A.  S.  B. 

3.  Supreme  Commandery,  etc.  v.  628;  State  v.  Pittsburgh,  etc^  St.  L. 
Ainsworth,  71  Ala.  436,  46  Am.  Rep.  B.  Co.,  68  Ohio  St.  9,  67  N.  B.  93,  96 
332:  People  v.  Rose,  174  lU.  310,  61  A.  S.  R.  140,  28  L.R.A.  692. 

N.  E.  246.  44  LJLA.  124;  Claflin  v.       Note:  47  L.R.A.(N.8.)  290. 
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age  or  liability  arising  from  an  unknown  or  contingent  evenL*  While 
wagering  policies  were  at  one  time  sanctioned,*  the  essential  feature 
of  a  policy  of  insurance  at  the  present  time  is  indemnity  to  the 
assured,*  tiiough  this  is  not  altogether  true  as  to  life  insurance.' 
life  and  accident  insurance  is  a  contract  whereby  one  party,  for  a 
stipulated  consideration,  agrees  to  indemnify  another  against  injury 
by  accident  or  death  from  any  cause  not  excepted  in  the  contract.* 
Ab  insurance  in  relation  to  property  is  a  contract  whereby  the  insurer 
becomes  bound,  for  a  definite  consideration,  to  indemnify  the  insured 
against  loss  or  damage  to  certain  property  named  in  tiie  policy  by 
reason  of  certain  perils  to  which  it  may  be  exposed.'  A  policy  insur- 
ing a  railroad  company  ag^nst  claims  for  loss  or  damage  caused  by 
fires  communicated  by  it,  and  for  which  it  is  liable  under  a  statute 
giving  it  an  insurable  interest,  is  a  fire  insurance  policy  and  not  a 
guaranty  policy,  and  may  be  issued  by  a  company  authorized  to 
insure  only  against  loss  or  damage  by  fire.** 

3.  Particular  Contracts  as  Insurance  Policies. — For  most  purposes 
a  certificate  issued  by  a  mutual  benefit  society  is  to  be  considered 
as  a  policy  of  insurance,**  and  such  a  society  so  far  as  it  is  en- 
gaged in  Uie  business  of  life  insurance  is  to  be  treated  in  law  as  a 
mutual  life  insurance  company.**  A  mutual  benefit  society,  how- 
ever, is  not  a  life  insurance  company,  nor  is  its  certificate  of  membw- 
ship  a  policy  of  life  insurance,  within  the  restricted  sense  of  those 
terms  used  in  a  statute  relating  to  life  insurance  companies,  but  such 
certificate  is  in  the  nature  of  a  mutual  life  insurance  policy,  and 
such  contracts  are,  therefore,  subject  to  the  rules  of  law  governing 

4.  Union  Ins.  Co.  v.  American  Fire  L.R.A.  576;  Soott  v.  Dickson,  108  Pa. 
Ins.  Co.,  107  Cal.  327,  40  Pac.  431,  48   St.  6,  56  Am.  Rep.  192. 

A.  S.  R.  140,  28  L.R.A.  692.  Note:  Ann.  Caa.  1912D  1028. 

5.  See  infra,  par.  84.  And  see  infra,  par.  96. 

6.  Imperial  Pire  Ins.  Co.  v.  Coos  8.  State  v.  Pittsburgh,  etc.,  St.  L.  R. 
County,  151  U.  S.  452,  14  S.  Ct.  379,  Co.,  68  Ohio  St.  9,  67  N.  E.  93,  96  A. 
38  U.  S.  (L.  ed.)  231;  Whitney  Estate  S.  R.  635,  64  LJl.A.  405. 

Co.  V.  Northern  Assor.  Co.,  155  CaL  9.  Dover  Qlass  Works  Co.  v.  Amerj- 
521,  101  Pac  911,  18  Ann.  Cas.  512,  can  Fire  Ins.  Co.,  1  Marv.  (Del)  32, 
23  L.R.A.(N.S.)  123;  Glendale  Wool-  29  Atl.  1039,  65  A.  S.  R.  264. 
en  Co.  V.  Protection  Ins.  Co.,  21  Conn.  10.  Canadian  Pac  Ry.  v.  Ottawa 
19,  54  Am.  Dec.  309;  Hunt  v.  New  Fire  Ins.  Co.,  11  Ont.  L.  R^.  465,  6 
Hampshire  Fire  Underwriters'  Ass'n,   Ann.  Cas.  567. 

68  N.  H.  305,  38  Atl.  145,  73  A.  S.  R.  11.  Head  Camp  Woodmen  of  the 
602,  38  L.R.A.  514;  Commonwealth  World  v.  Sloas,  49  Colo.  177, 112  Pac 
Ins.  Co.  V.  Sennett,  37  Pa.  St.  205,  78  49,  31  L.R.A.(N.S.)  831;  Mnnd  v. 
Am.  Dec.  418;  Annely  v.  De  Danssure,  Rehaume,  51  Colo.  129,  117  Pac  159, 
26  S.  C.  497,  2  S.  E.  490,  4  A.  S.  R.  Ann.  Cas.  1913A  1243. 
725;  Plimpton  v.  Farmers'  Mut.  Fire  Note:  8  LJl.A.  113, 114. 
Ins.  Co.,  43  Vt.  497,  5  Am.  Rep.  297.  12.  Chartrand  v.  Brace,  16  Colo.  19, 
Note:  Ann.  Cas.  1912D  1028.  26  Pac  152,  25  A.  S.  R.  235, 12  L^.A. 

7.  Campbell  v.    Supreme   Conclave,  209. 
etc,  66  N.  J.  L.  274,  49  Atl.  560,  54 
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life  insurance  policies,  ezc^t  so  far  as  those  roles  must  be  held  to 
be  modified  by  the  peculiar  organization,  objects  and  policy  of  such 
societies.*"  The  essential  difference  between  such  a  certificate  and  a 
hfe  policy  is  that  in  the  latter  the  rights  of  the  beneficiary  are  fixed 
by  the  terms  of  the  policy,  while  in  the  former  they  depend  on  the 
certificate  and  the  lights  of  the  member  imder  the  constitution  and 
by-laws  of  the  society.**  A  railroad  relief  association  has  been  held, 
however,  not  to  be  engaged  in  tiie  insurance  business,  the  receipt  of 
benefits  operating  to  relieve  tiie  railroad  from  liability  for  injuries.** 
A  contract  whereby  a  benefit  is  to  accrue  on  the  d^h  or  physical 
disability  of  a  person,  which  benefit  is  or  may  be  conditioned  on 
the  collection  of  an  assessment  on  persons  holding  similar  contracts, 
is  sometimes  declared  by  statute  to  be  a  contract  of  insurance.**  In 
modern  times  tihe  variety  of  risks  assumed  by  •insurers  has  greatly 
increased  and  the  courts  have  sometimes  been  perplexed  in  determin- 
ing whether  a  particular  contract  was  one  of  insurance.  The  term 
"insurance"  is  broad  enough  to  include  a  contract  to  indemnify  against 
loss  by  thieves,*'  or  from  the  nonperformance  of  a  contract.**  It  is 
also  broad  enough  to  include  loss  by  a  merchant  tiurough  the  insol- 
vency of  customers,**  which  is  the  effect  of  an  agreement  to  purchase 
at  a  fixed  price  all  accoimts  which  during  one  year  a  certain  business 
firm  should  have  against  ascertained  insolvent  debtors  or  judgment 
debtors  against  whom  execution  should  be  returned  unsatisfied.** 
Again,  a  corporation  imdertaking  to  guarantee  a  fixed  revenue  per 
acre  from  farming  land,  and  which  contracts,  for  a  specified  con- 
sideration, to  pay  such  fixed  amount  per  acre  for  the  crop  grown  on 
such  land,  without  regard  to  its  value,  at  the  option  of  the  owner, 
is  an  insurance  company.*  While  there  is  some  authority  which 
geems  to  tend  to  the  contrary  *  it  is  believed  that  the  better  view  is 
that  a  contract  to  furnish  the  holder  with  burial  at  death,  at  a  speci- 
fied cost,  varying  according  to  the  age  of  the  holder,  is  one  of  life 
insurance,  within  the  meaning  of  a  statute  regulating  such  business.* 

13.  Martin  v.  Stubbings,  126  lU.  387,       18.  Note:  47  L.R.A.(N.S.)  295. 

18  N.  E.  657,  9  A.  S.  B.  620.  19.  Shakman  v.  United  States  Credit 

14.  Note:  12  LJt.A.  209.  And  see  System  Co.,  92  Wis.  366,  66  N.  W.  628, 
infra,  par.  208.  53  A.  S.  R.  920,  32  LJa.A.  383. 

15.  State  V.  Pittaburg,  etc.,  St.  L.  R.  Notes:  47  L.R.A.(N.S.)  293;  Ann. 
Co.,  68  Ohio  St.  9,  67  N.  E.  93,  96  A.  Caa.  1915A  655  et  seq. 

8.  R.  635,  64  L.R.A.  405.  20.  Claflin  v.  United  States  Credit 

Notes:  47  L.R-A..(N.S.)  299;  Ann.  System  Co.,  165  Mass.  601,  43  N.  E. 

Gas.  1912D  1027.  293,  52  A.  S.  R.  528. 

16.  Lnbrano  ▼.  Imperial  Council,  1.  State  ▼.  Hogan,  8  N.  D.  301,  78 
etc.,  20  R.  I.  27,  37  AtL  345,  38  L.R.A.  N.  W.  1061, 73  A.  S.  B.  759,  45  LJl.A. 
546.                               <  166. 

17.  Notes:  48  L.B.A.(N.S.)  662;  47  2.  Note:  23  L.R.A.(N.S.)  197. 
LJl.A.(N.S.)   296;   Ann    Cas.  1913C  S.  State  v.  WiUett.  171  Ind.  296,  86 
U76.  N.    E.    68,    23    L.R.A.(N.S.)    197; 
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A  loan  contsract  by  which  the  borrower  is  to  make  periodical  pay- 
ments for  a  term  of  years,  but  such  payment  to  cease  if  he  should 
die  within  the  term,  has  been  held  to  be  a  contract  of  life  insurance.* 
A  corporation  is  engaged  in  insurance  when  it  agrees  to  defend 
suits  against  physicians  sued  for  malpractice,'  or  to  indemnify  against 
loss  or  liability  arising  out  of  claims  for  injury  to  person  or  prop- 
erty,' or  loss  through  the  speculations  of  employees  or  persons  hold- 
ing positions  of  trust.'  Aiid  a  corporation  agreeing  to  indemnify 
against  loss  from  the  breakage  of  plate  glass  is  an  accidrait  insurance 
company  within  the  meaning  of  a' license  fee  statute.^  On  the  other 
hand,  a  bicycle  association  which  for  stated  membership  fees  agrees 
to  keep  the  members'  bicycles  in  repair  and  to  replace  them  if  stolen 
is  not  an  insurance  company.'  Nor  is  a  lightning  rod  seller's  guar- 
anty against  loss  fiom  lightning  for  a  certain  time  a  contract  o( 
insurance.**  A  society  issuing  a  benefit  certificate  in  which  the  bene- 
ficiary may  be  anyone,  even  a  stranger,  dependent  on  the  holder,  is 
not  within  a  statute  providing  that  societies  intended  to  benefit  widows, 
orphans,  heirs  and  devisees  of  members  diall  not  be  deemed  insui^ 
ance  companies.** 

4.  Tontine  Policies. — ^The  original  tontine  contemplated  that  the 
total  fund  should  go  to  the  survivors  of  a  class,  regardless  of  the  cause 
of  their  dropping  out.  When  applied  to  insurance,  it  seems  to  have 
an  opposite  effect  from  the  real  matter  of  the  subject,  the  latter  being 
to  pay  if  one  dies,  the  former  to  pay  if  one  does  not  die.  Tontine 
insurance,  therefore,  was  an  agreement  to  divide  the  "surplus"  which 
all  of  that  class  had  contributed  among  those  who  outlived  the  term 
agreed  upon,  and  who  persisted  as  paying  members.  It  is  a  species 
of  hazard,  in  which  the  strong  and  the  rich  have  the  greater  chance 
although  they  pay  no  more  than  the  others.  The  system  gathers 
together  enormous  sums,  not  always  properly  handled  or  invested, 
which  are  placed  for  a  long  term  in  the  sole  custody  of  agents  for 
investment  and  speculation,  and  whatever  remains  after  the  term 
has  expired  goes  to  those  in  the  main  who  the  circumstances  have 

Renschler  v.  State,  90  Ohio  St.  363,  W.  778,  Ann.   Cas.  1912D   1024  and 

107  N.  E.  758,  L.R.A.1915D  501;  State  note. 

V.  Globe  Casket,  etc,  Co.,  82  Wash.  Notes:  100  A.  S.  R.  775;  47  L.R.A. 

124,  143  Pae.  878,  L.E.A.1915B  976.  (N.S.)  294, 

4.  Note:  47  L.R.A.(N.S.)  298.  8.  Note:  Ann.  Cas.  1912A  1091. 

5.  Physicians'  Defense  Co.  v.  Coop-  9.  Com.  v.  Provident  Bicycle  Asshi, 
er,  199  Fed.  576,  118  C.  C.  A.  50,  47  178  Pa.  St  636,  36  Atl.  197,  36  L.RJL 
L.R.A.(N.S.)  290  and  note.  589. 

But    see    for    contrary    authority       10.  Note:  47  LJl.A.(N.S.)  300. 
Note:  47  L.R.A.(N.S.)  293.  11.  Head   Cfunp   Woodmen   of   Un 

6.  Note:  47  L.R.A.(N.S.)  294.  World  v.  Slo8%  49  Colo.  177,  112  Pac 

7.  American    Surety    Co.    of    New  49, 31  L.B.A.(NJ3.)  83L 
York  V.  Folk,  124  Tenn.  139,  135  S. 
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proved  need  it  the  least.     The  plan  has  met  with  much  criticmn, 
and  it  is  forbidden  altogether  by  the  laws  of  some  states.** 

5.  History  of  Insorance  Business. — ^The  earliest  form  of  the  con- 
tract of  insurance  was  that  of  mutual  insurance,  which,  according  to 
Pardessus,  dates  back  to  the  tenth  century,  if  not  earlier,  and  in  Italy 
and  Portugal  was  made  obligatory.  By  a  regulation  of  the  latter 
kingdom,  n^ade  in  the  fourteenth  century,  every  ship  owner  and 
merchant  in  Lisbon  and  Oporto  was  bound  to  contribute  two  per  cent 
of  the  profits  of  each  voyage  to  a  common  fimd  from  which  to  pay 
losses  whenever  they  should  occur.  The  next  step  in  the  system  wa-s 
that  of  insurance  on  premium.  Capitalists,  familiar  with  the  risks 
of  navigation,  were  found  willing  to  guarantee  against  them  for  a 
small  consideration  or  premium  paid.  This,  the  final  form  of  the 
contract,  was  in  use  as  early  as  the  beginning  of  the  fourteenth  cen- 
tury and  the  tradition  is  that  it  was  introduced  into  England  in  that 
century  by  the  Lombard  merchants  who  settled  in  London  and  brought 
with  liiem  the  maritime  usages  of  Venice  and  other  Italian  cities. 
Express  regulations  respecting  the  contract,  however,  do  not  appear 
'in  any  code  or  compilation  of  laws  earlier  than  the  commencement 
of  the  fifteenth  century.  The  earliest  which  Pardessus  was  able  to 
find  were  those  contained  in  the  Ordinances  of  Barcelona,  a.  d.  1435 ; 
of  Venice,  a.  d.  1468 ;  of  Florence,  a.  d.  1523 ;  of  Antwerp,  a.  d.  1637. 
Distinct  traces  of  earlier  regulations  are  found,  but  the  ordinances 
themselves  are  not  extant  In  the  more  elaborate  monuments  of 
maritime  law  which  appeared  in  the  sixteenth  and  seventeenth  cen- 
turies, the  contract  of  insurance  occupies  a  large  space.  The  Guidon 
de  la  Mer,  which  appeared  at  Rouen  at  the  close  of  the  sixteenth 
century,  was  an  elaborate  treatise  on  the  subject;  but,  in  its  discus- 
sion, the  principles  of  every  other  maritime  contract  were  explained. 
In  the  celebrated  marine  ordinance  of  T^uis  XIV.,  issued  in  1681, 
it  forms  the  subject  of  one  of  the  principal  titles.  As  is  well  known, 
it  has  always  formed  a'part  of  the  Scotch  maritime  law.**  The  deci- 
sions of  the  rota  of  Grenoa,  at  the  time  when  that  state  was  most 
eminent  for  its  naval  power  and  commercial  enterprise,  have  been 
preserved  by  Straccha.  Among  them  are  found  many  cases  of  insur- 
ance upon  sea  risks.  The  same  author  wrote  a  very  elaborate  treatise 
upon  rosurance  and  preserved  in  that  treatise  the  form  of  a  policy, 
betting  date  at  Ancona,  October  20,  1567.**  Apparently  the  first 
English  case  treating  of  insurance  was  decided  in  31  Elizabeth,  cited 
in  6  Co.  47.    Between  that  time  and  up  to  1756  not  forl^  cases  upon 

12.  United  States  Life  Ins.  Co.  v.   S.  (L.  ed.)  90. 
Spinks,  126  Ky.  405,  103  S.  W.  335,       14.  Ronx   v.  Salvador,  3   Bing.  N. 
13L.B.A.(N.S.)  1053.  Cae.  266,  7  L.  J.  Bxeh.  328,  1  Eng 

IS.  New    England    Hutnal    Marine   Rul.  Cas.  46. 
Ins.  Co.  ▼.  Dnnham,  11  Wall.  1,  20  U. 
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the  subject  were  to  be  found  in  the  English  books.*'  Since  that  date 
the  subject  of  insfurance  has  received  greater  consideration,  until  at 
the  present  time  it  is  one  of  the  most  important  branches  of  contract 
law. 

II.  Insurance  Cobporations 

Organization  and  Powers  of  Stock  Gorporatumt    ■ 

6.  Formation  and  Duration  of  Corporate  Existence. — Statutes  have 
been  enacted  in  every  jurisdiction,  which,  while  varying  widely  in 
their  terms,  provide  elaborate  systems  for  the  formation  and  regula- 
tion of  insurance  corporations,  the  scope  of  which  it  is  impracticable 
here  to  treat  It  may  be  said  in  passing,  however,  that  insurance  of 
a  kind  not  known  at  the  time  of  its  passage  is  within  a  provision  of 
a  statute  excepting  insurance  from  the  kinds  of  business  for  the  trans- 
action of  which  corporations  may  be  formed  under  it,  although  pro- 
vision is  made  in  another  statute  for  corporations  to  transact  all  kinds 
of  insurtmce  then  known.**  The  duration  of  corporate  existence  is 
usually  made  the  subject  of  special  statutory  provision.  The  nature 
and  purpose  of  a  life  insurance  company  denote  perpetuity,  and  there- 
fore a  provision  of  its  charter  that  it  shall  have  "perpetual  succession" 
will  not  be  construed,  according  to  the  general  rule,  as  meaning  a 
continuance  of  succession  merely  during  the  period  for  which  the 
corporation  may  lawfully  exist.^' 

7.  Capital  Stock;  Dividends. — A  statute  requiring  a  paid-up,  unim- 
paired cash  capital  of  a  certain  amount  to  enable  an  insurance  com- 
pany to  do  business  in  the  state  is  not  complied  with  by  the  realization 
of  the  prescribed  amount  by  the  sale  of  stock  at  a  premium,  but  the 
entire  amount  of  stock  appraised  at  par  must  be  subscribed  and  paid 
for.**  After  the  corporation  has  been  organized  and  the  stock  paid 
for,  the  capital  stock  likie  that  of  any  other,  incorporated  company 
is  a  trust  fund.  But  it  is  a  trust  fund  for  the  payment  of  all  the  debts 
and  legal  liabilities  of  the  comptmy,  and  not  a  trust  fund  simply,  or 
even  primarily,  for  the  payment  of  obligations  growing  out  of  con- 
tracts of  insurance.**  Owing  to  its  character  as  a  trust  fund  a  person 
who  has  subscribed  to  stock  in  an  insurance  corporation  cannot,  when 
sued  on  his  subscription,  set  off  a  claim  for  a  loss  under  a  policy  issued 

16.  Campbell    v.    Merchants'    Mut.  vol.  7,  pp.  92,  101. 

Fire  Ins.  Co.,  37  N.  H.  35,  72  Am.  Dec.  18.  Union  Pac.  Life  Ins.  Co.  v.  Fer- 

324.  guson,  64  Ore.  395,  129  Pac.  529,  130 

16.  People  V.  Rose,  174  HI.  310,  51  Pac  978,  43  LJR.A.(N.S.)  958. 

N.  E.  246,  44  L.R.A.  124.  19.  People  v.  Fidelitv  Co.  of  New 

17.  State  V.  German  Mut.  Life  Ins.  Tork,  153  HL  26,  38  N.  B.  752,  26 
Co.,  224  Mo.  84, 123  S.  W.  19, 19  Ann.  LJI.A.  295. 

Cas.   1210.     And   see   Corporations, 
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to  him  by  the  corporation.*  Unearned  premiums  are  not,  as  a  whole, 
profits  and  cannot  be  declared  as  a  dividend  and  if  declared  are  sub- 
ject to  reclamation.* 

8.  Stockholders  and  Their  Liability. — ^The  stockholders  in  an  insur- 
ance corpc»ration,  as  in  any  corporation,  are  those  who  have  subscribed 
for  stock  or  to  whom  stock  has  been  transferred.  Policy  holders, 
though  entitled  to  share  in  the  promts  of  the  corporation  by  virtue  of 
their  policies,  are  not  in  any  sense  members  of  the  corporation.'  A 
statute  authorizing  the  formation  of  insurance  corporations,  and  pro- 
viding that  they  shall  not  commence  business  until  certain  specDied 
things  are  done,  and  making  the  trustees  and  corporators  individually 
liable  for  the  debts  thereof  until  those  things  are  done,  is  penal,  and 
an  action  to'  enforce  such  liability  abates  by  the  defendant's  death.* 

9.  Officers. — The  rights  and  powers  of  officers  of  an  insurance  cor- 
poration are  in  most  respects  the  same  as  in  the  case  of  other  corporar 
tions.'  The  powers  of  the  president  are  limited  in  their  scope,  and 
a  contract  to  employ  a  physician  for  life  made  by  the  president  and 
actuary  of  a  life  insurance  company,  under  a  by-law  empowering 
them  "to  appoint,  remove,  and  fix  the  compensation  of  each  and  every 
person  except  agents  employed  by  the  company,"  is  unreasonable  and 
not  contemplated  by  the  by-law,  since  the  term  of  office  of  the  trustees 
who  adopted  the  by-law  is  limited  by  statute,  and  it  must  be  assumed 
that  they  would  not  adopt  a  by-law  which  would  interfere  with  the 
power  of  future  boards  of  trustees  by  imposing  on  them  unreasonable 
contracts.*  Directors  of  an  insurance  company  are  liable  personally 
to  an  assured  who,  by  reason  of  the  insolvency  of  the  company,  ha« 
been  unable  to  recover  upon  his  policy,  where  they  have  fraudulently 
made  and  published  false  representations  as  to  the  financial  condi- 
tion of  the  company,  whereby  he  was  induced  to  insure  therein ;  and 
it  is  no  defense  that  they  were  acting  officially,  or  that  there  was  no 
privity  of  contract  between  them  and  the  assured.^ 

10.  General  Powers  of  Corporation. — An  insurance  company  has 
implied  power  to  take  notes  for  premiums,*  as  well  as  to  take  an 
assignment  of  a  bill  of  lading  on  a  settlement  of  a  claim  under  a 

1.  Scammon  v.  Kimball,  92  U.   S.   42  Am.  Rep.  14.     . 

862,  23  U.  S.  (L.  ed.)  483  (insolvent  5.  See  Cokporations,  vol.  7,  p.  437 

corpoiation;  trust  fund  doctrine  of  de>  et  seq. 

dsioa).  6.  Carney  v.   New   York  Life  Ins. 

2.  Lexington  life,  etc.,  Ins.  Co.  t.  Co.,  162  N.  Y.  453,  57  N.  E.  78,  76 
Page,  17  B.  Mon.  (Ky.)  412,  66  Am.  A.  S.  R.  347,  49  L.R.A.  47L 

Deo.  166.  7.  Salmon  v.  Richardson,  30  Conn. 

3.  People  V.  Seeoiity  Life  Ins.,  etc.,  360,  79  Am.  Dec.  266. 

Co.,  78  N.  Y.  114,  34  Am.  Rep.  522.  8.  Mclntire   v.    Preston,   6   Oilman 

4.  Diversey  y.  Smith,  103  III  378,    (DL)  48, 48  Am.  Deo.  321  and  note. 
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policy  on  goods  ropreeented  by  the  bill  of  lading,*  but  however  gen- 
eral its  charter  powers  may  be,  if  it  is  expressly  prohibited  from 
exercising  banking  powers,  it  cannot  loan  money  on  the  discount  of 
notes.*'  Where  the  question  of  the  power  of  an  insurance  corporation 
organized  under  the  general  laws  of  a  state  are  drawn  in  question 
in  a  federal  court,  the  decisions  of  the  highest  court  of  the  state  are 
binding.**  A  corporation  having  a  capital  stock  in  which  many  mem- 
bers do  not  share,  and  conducting  business  for  the  pecuniary  benefit 
of  the  stockholders,  is  not  acting  "for  the  sole  benefit  of  its  members 
and  their  beneficiaries,"  so  as  to  be  entitled  to  issue  fraternal  benefi- 
ciary certificates  under  a  statute  permitting  such  associations  to  do  so.** 
But  a  corporation  chartered  to  insure  all  kinds  of  property  against 
fire  or  other  casualty  may  insure  against  loss  by  burglary.**  A  con- 
tract, whereby  a  guaranty  life  association  undertakes  to  pay  losses 
which  may  accrue  against  another  and  similar  association,  is  an  at- 
tempt to  divert  the  funds  to  objects  not  authorized  by  its  charter,  and 
is  therefore  ultra  vires  and  void,  though  it  is  made  in  consideration 
of  a  transfer  of  assets.** 

Organization  and  Powers  of  Mutual  Companiea 

11.  Nature,  Fomiatioii  and  Powers. — ^While  it  has  been  said  that 
there  is  no  distinction  between  mutual  insurance  companies  and 
mutual  benefit  societies,  except  where  a  statute  has  created  a  differ- 
ence,** yet  benefit  societies  as  practically  constituted  are  materially 
different  from  mutual  insurance  companies,  in  that  they  partake  of 
many  of  the  characteristics  of  a  fraternal  society.**  In  mutual  insur- 
ance the  premiums  paid  by  each  member  constitute  a  common  fund.** 
The  fact  that  the  right  to  vote  and  control  the  management  of  an 
insurance  company  is  vested  in  those  members  only  who  are  guar- 
antors does  not  prevent  the  company  from  being  regarded  as  a  mutual 
one,  or  impair  the  legal  existence  and  the  obligations  of  deposit  notes 
given  for  premiums.*'  So  fax  as  the  regularity  of  incorporation  is 
concerned  the  authorized  decision  of  public  officers  intrusted  with  the 
administration  of  insurance  laws  is  entitled  to  weight  in  case  of 

9.  Home  Ins.  Co.  v.  North  Western       13.  Note:  Ann.  Cas.  1913C  1176. 
Packet  Co.,  32  la.  223,  7  Am.  Rep.       14.  Twiss  v.  Guaranty  Life  Ass'n, 
183.  87  la.  733,  55  N.  W.  8,  43  A.  S.  R. 

10.  New  York  Firemen  Ins.  Co.  v.  418. 

Ely,  5  Conn.  560,  13  Am.  Dee.  100.  16.  Block  v.  Valley  Mut.  Ins.  Ass^, 

11.  Equitable   Life   Assur.    Soc.   y.  52  Ark.  201, 12  S.  W.  477,  20  A.  S.  B. 
Brown,  213  U.  8.  25,  29  S.  Ct.  404,  53  166. 

U.  S.  (L.  ed.)  682.  See  generally,  16.  See  Mutual  Bbnxitc  Soouectb. 
United  States  Courts.  17.  Union  Ins.  Co.  v.  Hoge,  21  Ho«. 

12.  International  Fraternal  Alliance  35,  16  U.  S.  (L.  ed.)  61. 

y.  State,  86  Md.  550,  39  AtL  512,  40  18.  Corey  v.  Shermjm,  96  b.  114, 
L.R.A.  187.  64  N.  W.  828,  32  L.R.A.  490. 
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doubt.**  As  in  the  case  of  other  corporations  ^  a  member  of  a 
mutual  company  is  estopped  to  deny  the  corporate  existence.*  Ordi- 
narily a  mutual  company  has  no  power  to  issue  policies  on  the  level 
premiiun  plan,'  and  an  a^essment  iire  association  is  not  authorized 
to  do  insuranoe  business  on  what  is  known  as  the  "joint-stock"  plan, 
nor  on  the  "contingent  liability"  plan,  but  it  is  confined  to  insurance 
business  in  which  its  members  insure  each  other  against  loss  by  fire 
and  other  casualties,  and  agree  to  be  assessed  specifically  for  payment 
for  losses  and  for  incidental  purposes.* 

12.  Members. — ^As  regards  rights  and  remedies,  the  policy  holders 
in  a  mutual  insurance  company  are  stockholders  therein  the  same  as 
owners  of  stock  in  a  stock  corporation,  there  being  no  charter  provi- 
sion to  the  conteary.*  Their  interests  are  twofold:  they  are  both 
insurers  and  insured.  In  respect  to  the  former,  they  are  bound  to 
share  in  the  losses  and  entitled  to  share  in  the  profits  of  the  business 
on  the  basis  of  a  partnership,  except  so  far  as  the  charter  or  policy 
contract  provides  otherwise.*  Each  member  to  the  extent  of  his  pre- 
mium note  insures  every  other  member  who  was  such  when  he 
became  a  member,  or  became  and  continued  to  be  such  during  his 
membership,  and  he,  in  turn,  is  insured  by  every  other  member  to 
the  extent  of  his  premium  note.*  And  even  a  person  insured  on  a 
cash  premium,  without  any  further  liability,  is  a  member  according 
to  some  courts,'  though  this  has  been  denied  by  other  courts.*  Mutual 
companies  organized  under  a  statute  providing  for  the  formation  of 
such  an  association  by  residents  of  the  state  are  not  authorized  to 
receive  into  their  membership  persons  who  are  nonresidents  of  the 
state,*  but  the  rights  of  members  of  a  mutual  insurance  company 
authorized  to  insure  only  citizens  of  the  state  of  its  creation  are  not 
affected  by  a  political  detachment  of  the  territory  within  which  the 
members  reside.**  Owing  to  the  nature-Of  the  relationship  of  policy 
holders  to  the  corporation  a  policy  cannot,  it  would  seem,  be  issued 

19.  Union  Ins.  Go.  v.  Hoge,  21  How.  Life  Ass'n,  89  Md.  99,  42  Atl.  944,  73 
35,  16  U.  S.  (L.  ed.)  61.  A.  S.  R.  169,  44  L.R.A.  149;  Huber  v. 

20.  See  Cobpobations,  voL  7,  p.  107.  Martin,  127  Wis.  412, 105  N.  W.  1031, 

1.  Cahill  V.  Kalamazoo  Mut.  Ins.  1135,  115  A.  S.  R.  1023,  7  Ann.  Cas. 
Co.,  2  Doug.  (Mieh.)  124,  43  Am.  Dec.  400,  3  L.R.A.(N.S.)  653. 

467.  6:  Mutual  Fire  Ins.  Co.  v.  Jean,  96 

2.  Corey  V.  Sherman,  96  la.  114,  64  Md.  252,  53  Atl.  960,  94  A.  S.  R.  570. 
N.  W.  828,  32  L.R.A.  490.  7.  Union  Ins.  Co.  v.  Hoge,  21  How. 

3.  Richards  v.  Mannfaetnrer's  Mut.  35, 16  U.  S.  (L.  ed.)  61. 
Fire   Ass'n,   29   Ohio   L.   J.   160,   24       Note:  32  L.R.A.  482. 
L.R.A.  252.  8.  Note:  32  LJl.A.  482. 

4.  Huber  v.  Martin,  127  Wis.  412,  9.  Richards  v.  Manufacturer's  Mut. 
105  N.  W.  1031,  1135,  115  A.  S.  R.  Fire  Ass'n,  29  Ohio  L.  J.  160,  24 
1023,  7  Ann.  Cas.  400,  3  L.R.A.(N.S.)  L.R.A.  252. 

653.  10.  Kom  v.  Mutual  Assur.  Soc.,  6 

5.  Condon  y.  Mutual  Reserve  Fund  Cranch  192,  3  U.  S.  <L.  ed.)  196. 
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to  an  infant.**  Membership  in  a  mutual  company  ceases  with  the 
expiration  of  the  member's  policy,  and  payment  of  the  liabilities 
incurred  while  the  policy  was  in  force,  especially  where  the  charter 
provides  in  effect  that  one  can  become  a  member  only  by  taking 
out  a  policy  of  insurance  and  that  the  membership  can  survive  only 
to  the  end  of  the  policy  period  upon  which  it  is  based.**  The  prop- 
erty of  a  mutual  insurance  company  and  the  equitable  property 
rights  of  its  members  are  within  the  guaranties  of  the  state  consti- 
tution as  regards  the  inhibition  against  laws  impairing  the  obliga- 
tion of  contracts,  and  the  inhibition  of  the  national  constitution  as 
regards  the  equal  protection  of  the  laws  and  deprivation  of  property 
without  due  process  of  law,  and  while  the  title  to  the  property  is  in 
the  company,  the  equitable  interests  therein  are  vested  in  the  mem- 
bers the  same  as  in  case  of  a  stock  corporation.  While  the  corpora- 
tion owns  the  property,  the  members  own  the  corporation.**  Although 
there  is  no  trust  relation  between  a  mutual  life  insurance  company 
and  a  policy  holder  entitled  to  participate  equitably  in  the  distribu- 
tion of  the  surplus  Eiccording  to  such  methods  and  principles  as  shall 
be  adopted  by  the  company,**  yet  any  member  of  such  a  company, 
suing  for  himself  and  others  similarly  interested,  may  invoke  equity 
jurisdiction  to  redress  or  prevent  any  wrong  injuriously  affecting  the 
property  rights  of  the  corporation,  when  its  officers  will  not  move 
appropriately  to  that  end.*'  Ordinarily  the  right  of  a  policy  holder 
in  a  mutual  company  to  compel  an  inspection  of  the  corporate  books 
is  within  the  discretion  of  the  court,*'  but  such  inspection  may  be 
compelled  in  the  suit  of  the  holder  of  a  matured  participating  tontine 
policy,  imder  a  statute  allowing  the  inspection  of  books  and  papers 
rdating  to  the  matters  in  issue.*' 

13.  Constitution  and  By-laws. — ^Members  of  a  mutual  insurance 
company  axe  presumed  to  know  the  provisions  of  its  articles  of  incor- 
poration and  by-laws,**  but  not  the  business  regulations  and  instruc- 

11.  In  re  Olobe  Mut.  Ben.  Ass'n,  Brown,  213  U.  S.  25,  29  S.  Ct  404,  53 
135  N.  Y.  280,  32  N.  E.  122, 17  L.R.A.  U.  S.  (L.  ed.)  682. 

547.  15.  Hnber  v.  Martin,  127  Wis.  412, 

12.  Commonwealth  Mut.  Fire  Ins.  105  N.  W.  1031,  1135,  115  A.  S.  B. 
Co.  v.  Hayden,  60  Neb.  636,  83  N.  W.  1023,  7  Ann.  Cas.  400,  3  LJl.A.(N.S.) 
922,  83  A.  S.  B.  545,  reveised  on  an-  653.  And  see  generaJly,  as  to  stock- 
other  point  on  rehearing  in  61  Neb.  holders'  actions,  Cobpobations,  vol.  7, 
454,  85  N.  W.  443;  Huber  v.  Martin,  p.  316  et  seq. 

127  Wis.  412,  105  N.  W.  1031,  1135,  16.  Note:  11  L.B.A,(N.S.)  1089. 

115  A.  S.  B.  1023,  7  Ann.  Cas.  400,  3  17.  Ellinger  v.  Equitable  Life  Assnr. 

L.B.A.(N.S.)  653.  Soc.,  132  Wis.  259,  lU  N.  W.  567,  U 

18.  Huber  v.  Martin,  127  Wis.  412,  L.R.A.(N.S.)  1089. 

105  N.  W.  1031,  1135,  115  A.  S.  B.  18.  Walsh  v.  Mta&  life  Ins.  Co.,  30 

1023,  7  Ann.  Cas.  400,  3  L.B.A.(N.S.)  la.  133,  6  Am.  Bep.  664;  Hobbs  t. 

063.  Iowa  Mut.  Ben.  Ass'n,  82  la.  107,  47 

14.  Equitable   Life   Aasur.    Soc   t.  N.  W.  983,  31  A.  S.  B.  466, 11  L.B.A. 
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tions  to  agents  adopted  by  the  officers  of  the  company.**  The  aso- 
ciation  may  adopt  reasonable  by-laws  to  regulate  its  liability  to  mem- 
bers, and  a  by-law  is  not  void  as  creating  a  forfeiture,  when  it  pro- 
vides that  in  case  of  the  failure  of  any  member  to  pay  his  assessment 
for  losses,  the  directors  may  sue  for  and  recover  the  whole  amount 
of  his  deposit  note,  if  the  by-law  further  provides  that  the  money 
thus  collected  shall  remain  in  the  treasury  of  the  company,  subject 
to  the  payment  of  the  subsequent  losses,  till  the  term  of  assurance 
expires,  and  the  balance  then  to  be  returned.^  The  UabiUty  of 
an  insurance  company  toward  its  members  is  fixed  by  its  constitu- 
tion and  by-laws  as  they  exist  at  the  time  when  the  certificate  of 
membership  is  issued  and  not  by  those  in  force  at  the  time  the 
member  dies,  when  such  constitution  does  not  authorize  amendments 
therein  nor  in  the  by-laws,  binding  the  member  to  any  change  in 
the  contract  without  his  assent.*  Accordingly  a  resolution  of  a 
mutual  insurance  society  changing  the  time  Mothin  which  the  policy 
can  be  contested  toe  suicide  does  not  apply  to  a  policy  previously 
issued.* 

14.  Distribution  of  Assets  on  Dissolution. — The  proposition  that  on 
the  dissolution  of  a  mutual  insurance  company  its  creditors,  includ- 
ing policy  holders  having  claims  against  the  company,  must  first 
be  paid  in  full  is  not  disputed.  And  it  has  been  laid  down  as  a 
general  proposition  that  the  assets  belong  to  the  members  who  con- 
tributed to  it.*  The  better  view,  however,  seems  to  be  that  after  the 
payment  of  debts  the  assets  belong  to  those  who  were  members  at 
the  time  of  dissolution,  which  includes  only  present  policy  holders,* 
though  some  courts  have  sustained  the  right  of  past  policy  holders 
to  share  in  the  distribution,*  and  still  others,  following  the  common 
law  rule,  have  held  that  on  a  dissolution  after  the  expiration  of  all 
policies  the  assets  vest  in  the  state.*  Special  funds  of  the  company 
must  be  applied  to  the  purposes  for  which  they  were  created,  where 
contract  rights  exist  as  to  them.  The  general  creditors  of  the  com- 
pany have  priority  over  the  claims  of  members,  and  as  between  mem- 
bers no  preference  should  be  given.'    Where  the  directors  of  a  mutual 

299;  Corey  v.  Bhemum,  96  la.  114,  64  (N.S.)  604  and  note. 

N.  W.  -828,  32  LJEI.A.  490.    And  see      8.  Note:  7  Ann.  Cas.  412. 

infra,  par.  109.  4.  Huber  v.  Martin,  127  Wis.  412, 

19.  Walsh  v.  2Btna  life  Ina.  Co.,  105  N.  W.  1031,  1136,  115  A  S.  B. 
30  la.  133,  6  Am.  Rep.  664.  1023,  7  Ann.   Caa.  400  and  note,  3 

20.  Cahill  v.  Kalamazoo  Mut  Ina.  LJIA.(N.S.)  663  and  note.    And  see 
Co.,  2  Dong.  (Midt.)  12^  43  Am.  Dee.  supra,  par.  12. 

457.  6.  Notes:    3   LJt.A.(N.S.)    664;   7 

1.  Canes  t.  Iowa  Stote  Traveliu;  Ann.  Caa  413. 

Men's  Ass'n,  106  la.  281,  76  N.  W.      9.  Notes:    3   LitA..(N.S.)    064;    7 
683,  68  A.  S.  R.  306.  Ann.  Cas.  413. 

2.  Sexton  v.  National  Life  Ins.  Co.,      7.  Note:  7  Ann.  Cas.  418. 
40   Colo.  60,  90  Pae.  68,  12  L.BA. 
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insurance  company  dissolve  the  corpoiution  by  consolidating  it  with 
another,  and  attempt  to  turn  over  the  insurance  to  the  other  com- 
pany, and  that  company  refuses  to  issue  to  a  policy  holder  a  new 
policy  in  Ueu  of  the  one  held  by  him,  on  the  ground  that  he  has 
contracted  a  certain  disease^  be  may  maintain  an  action  for  fraud 
against  the  directois  of  the  former  corporation,  and  may  recover  from 
them  the  amount  which  he  has  paid  into  the  company.  And  he  is 
not  estopped  by  his  application  to  the  consolidating  company,  as  the 
application  does  not  amount  to  a  ratification  of  the  consolidation.* 

15.  Surplus. — It  is  competent  for  a  mutual  insurance  corporation, 
there  being  no  limitation  in  its  charter  to  the  contrary,  to  make  rates 
for  insurance  with  a  view  of  probably  creal-np;  a  surplus  and  of  sub- 
sequently distributing  the  same  to  members  so  far  as  <8xperience  shall 
show  that  the  same  is  not  needed  in  the  business.*  Such  surplus 
belongs  equitably  to  the  policy  holders  who  contributed  to  it,  in  the 
proportion  of  their  contributions.**  If  the  charter  and  policy  of  a 
life  insurance  company  do  not  require  it  to  distribute  its  entire  sur- 
plus among  its  policy  holders,  but  only  to  credit  to  each  policy  an 
equitable  share  of  the  surplus,  after  deducting  an  amount  sufficient 
to  cover  all  outstanding  risks  and  obligations,  the  company,  acting 
bona  fide,  has  the  right  to  retain  out  of  the  fund  remaining  in  its 
hands,  though  denominated  by  it  as  "surplus"  instead  of  a  reserve 
fund,  an  amount  sufficient  to  insure  the  security  of  its  policy  hold- 
ers in  the  future  as  well  as  the  present,  and  to  cover  any  contingencies 
that  may  arise,  or  which  may  be  fairly  anticipated.**  A  statute 
which  provides  that  every  life  insurance  corporation  doing  business 
in  that  state  on  the  principle  of  mutual  insurance  may  make  distribu- 
tion of  the  accumulated  surplus  annually,  or  once  in  two,  three,  four 
or  five  years  as  the  directors  thereof  may  from  time  to  time  decide, 
and  that  in  determining  the  amount  of  surplus  to  be  distributed 
there  shall  be  reserved  an  amount  not  lees  than  the  aggregate  net 
value  of  all  the  outstanding  policies,  it  is  competent  for  insurance 
companies  by  contract  with  their  policy  holders  to  defer  such  "distri- 
bution" for  a  longer  period  than  five  years.** 

16.  Change  of  Plan. — A  change  in  a  corporation  from  the  assess- 
ment to  the  level  premium  plan,  the  rights  of  old  members  being 
preserved  though  the  assessments  are  necessarily  increased,  has  been 
held  not  to  impair  the  obligation  of  any  contract,**  and  this  is  true 

8.  Grayson  ▼.  WiUoughby,  78  la.  83,   (N.S.)  1053. 

^  N.  W.  591,  4  L.R.A.  365.  11.  Greeff  v.  Eqnitable  Life  Assor. 

9.  Hnber  v.  Martin,  127  Wis.  412,   Soc.,  160  N.  T.  19,  54  N.  E.  712,  73  A, 
105  N.  W.  1031,  1136,  115  A.  S.  R.  S.  R.  659, 46  LJBA.  288. 

1023,  7  Ann.  Cas.  400,  3  L.RA.(N.S.)  .  12.  Eqnitable  Life  Abbot.  Soc  ▼. 
653.  Host,  124  Wis.  667,  102  N.  W.  679,  4 

10.  United  States  Life  Ins.  Co.  v.  Ann.  Cas.  413. 

Spinks,  (Kt.)  96  S.  W.  889, 13  LJt.A.      IS.  Wright  ▼.  Minnesota  Mnt.  Uim 
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although  the  statute  provides  that  outstanding  assessment  contracts 
shall  be  appraised  as  liabilities  as  if  they  were  one-year  term  insur- 
ance at  the  ages  attained,  such  appraisal  not  affecting  the  rights  of 
holders.**  Nor  can  one  taking  an  assessment  policy  from  a  company 
having  the  right  to  issue  life  insuience  imder  both  the  assessment 
and  the  reserve  plans  in  the  absence  of  express  contract  require  the 
company  to  continue  the  issuance  of  assessment  policies.*'  While 
no  constitutional  rights  of  a  member  of  a  mutual  company  are  vio- 
lated by  providing  for  a  change  to  a  stock  company,  and  a  transfer 
of  assets,  in  which  the  member  shall  have  the  same  proportionate 
interest,"  yet  a  statute  enacted  during  the  life  of  a  mutual  insurance 
company  providing  for  the  distribution  of  its  assets  or  a  bestowal 
thereof  on  another  without  the  consent  of  all  of  its  members,  no 
authority  in  that  regard  being  contained  in  the  charter  of  such  com- 
pany, is  unconstitutional  where  the  interest  of  the  member  is  not 
preserved.*^  A  mutual  insurance  company  organized  imder  a  statute 
authorizing  an  association  of  persons  making  mutual  pledges  and 
giving  valid  obligations  to  each  other  for  their  own  insurance  on  the 
assessment  plan  does  not  become  a  stock  company  by  the  issuance 
of.  shares  to  the  subscribers  of  a  guaranty  fund,  which  shares  are 
secured  by  obligations  of  the  holders,  and  are  subject  to  assessment 
from  time  to  time  to  meet  any  deficiency  that  might  arise  in  the 
advancements,  assessments  and  pledges  made  to  pay  losses  and  ex- 
penses. Therefore,  it  cannot  do  business  on  the  stock  plan,  cannot 
write  a  policy  for  a  fixed  amount,  accept  premiums  as  such,  nor 
declare  dividends.** 

17.  Assets  and  Special  Funds. — The  distinction  between  notes  given 
to  form  the  capital  of  a  mutual  insurance  company  and  those  given 
for  premiums  after  the  company  has  begun  business  is  frequentiy 
pointed  out  by  the  judges,  and  the  former  held  to  be  enforceable  irre- 
spective of  losses,  and  the  latter  only  for  the  pro  rata  share  of  losses 
in  common  with  other  premium  notes.  Whether  a  note  is  one  which 
forms  a  part  of  the  company's  capital,  or  is  a  premium  note,  is  to 
be  determined  not  by  its  form  but  by  the  actual  fact  which  is  open 
to  inquiry.  The  liability  on  capital  notes  is  not  dependent  on  the 
maker's  taking  insurance  in  the  company.**    Assessments  paid  by  a 

Ins.  Co.,  193  U.  S.  657,  24  S.  Ct.  649,  Cas.  360,  1  L.B.A.(N.S.)  623. 
48  U.  S.  (L.  ed.)  832;  Polk  v.  Mutual       16.  Note:  3  L.R.A.(N.S.)  653. 
Reserve  Fund  Life  Ass'n,  207  U.  S.       17.  Huber  v.  Martin,  127  Wis.  412, 
310,  28  S.  Ct  65,  52  U.  S.  (L.  ed.)   106  N.  W.  1031,  U35,  116  A.  S.  R. 
222.  1023,  7  Ann.  Cas.  400,  3  LJl.A.(N.S.) 

14.  Polk   V.   Mutual   Reserve   Fund  653  and  note, 
life  Aas'n,  207  U.  S.  310,  28  S.  Ct.  65,       18.  Mutual  Guaranty  Fire  Ins,  Co. 
52  U.  S.  (L.  ed.)  222.  v.  Barker,  107  la.  143,  77  N.  W.  868, 

16.  Green  v.  Hartford  Life  Ins.  Co.,  70  A.  S.  R.  149. 
139  N.  C.  309,  51  S.  B.  887,  4  Ann.       19.  Note:  32  L.R.A.  483,  484. 
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member  of  a  mutual  assesBment  inaurauce  company  to  meet  death 
losses  are  not  assets  of  the  company  in  the  strict  sense  of  the  term.^ 
Where  the  certificates  of  a  safety  fund  association  provide  that  the 
safety  fund  is  only  for  living  certificate  holders,  and  the  association 
undertakes,  on  the  death  of  a  member,  only  to  make  an  assessment 
and  pay  the  amount  collected  to  the  beneficiary,  the  safety  fund 
cannot  be  attached  and  where  the  association  has  been  placed  in  the 
hands  of  a  receiver  on  a  bill  for  its  dissolution  the  fund  will  be 
divided  pro  rata  among  all  the  holders  of  certificates  in  force  at  the 
date  of  filing  the  bill  for  dissolution,  and  the  representatives  of  such 
holders  deceased  since  such  date.  Nor  are  the  rights  of  holders  of 
matured  certificates  extended  by  an  indorsem^it  thereon  of  a  state- 
ment that  the  association  will  provide  material  protection  for  the  fam- 
ilies of  other  dependents  of  deceased  members  by  means  of  the  safety 
fund.  This  does  not  make  such  fund  subject  to  death  claims  as  the 
indorsement  is  no  part  of  the  contract.*  A  mutual  company  author- 
ized to  alter  its  by-laws  may  segregate  its  funds  by  providing  one  for 
town  risks  and  one  for  country  risks,  without  impairing  its  right 
to  recover  assessments.'  The  character  of  such  a  company  is  not 
changed  into  a  stock  company  by  raising  a  guaranty  fund  to  secure 
temporarily  the  payment  of  losses  when  assessments  are  insufficient, 
even  if  sudi  guaranty  fund  should  be  held  valid.* 

Insolvency  and  Dissolution 

18.  What  Constitutes  Insolvency. — ^As  in  the  case  of  any  other 
corporation  an  insurance  company  must  be  deemed  insolvent  when 
its  assets  are  so  depleted  that  they  are  insufficient  for  the  payment  of 
its  just  debts.*  To  determine  the  solvency  of  a  mutual  corporation 
there  cannot  be  included  in  its  assets  any  money  which  was  set  aside 
as  a  guaranty  fund  over  which  the  corporation  has  no  control  except 
to  pay  it  over  to  the  persons  entitled  thereto.*  No  case  for  an  account- 
ing or  for  the  appointment  of  a  receiver  to  wind  up  the  affairs  of  a 
mutual  life  insurance  company  is  made  by  allegations  of  insolvency 
contained  in  a  bill  filed  by  a  policy  holder,  which  are  based  upon  the 
idea  that  the  company  itself  is  liable  to  policy  holders  for  frauds  or 
wrongdoing  committed  by  the  officers  or  directors  against  the  com- 
pany, and  in  their  personal  interests.* 

20.  Condon  y.  Mutual  Reserve  Fund  3.  Corey  v.  Sherman,  96  I^  114,  64 

Life  Ass'n,  89  Md.  99,  42  Atl.  944,  73  N.  W.  828,  32  LJl.A.  490. 

A.  S.  E.  169,  44  L.RA.  149.  4.  See  Corporations,  vol.  7,  p.  746. 

1.  Burdon  v.  Massachusetts  Safety  6.  Corey  t.  Sherman,  96  la.  114,  64 
Fund  Ass'n,  147  Mass.  360,  17  N.  E.  N.  W.  828,  32  L.R.A.  490. 

874, 1  L.RA.  146.  6.  Equitable  Life  Assurance  Soo.  ▼. 

2.  Kom  V.  Mutoal  Assnr.   So«.,  6  Brown,  213  U.  S.  25,  29  S.  Ct  404,  53 
Craneh  192,  3  U.  S.  (L.  ed.)  195.  U.  S.  (L.  ed.)  682. 
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19.  Institntioii  of  ProcMdings. — ^The  right  to  institute  proceedings 
against  an  insolvent  insurance  company,  as  well  as  the  procedure,  is 
a  subject  of  statutory  regulation.''  Mutual  insurance  companies  axe 
within  the  provisions  of  a  statute  authorizing  the  granting  of  an 
injunction  at  the  suit  of  any  creditor  or  stockholder  of  an  insolvent 
insurance  company  to  restrain  it  and  its  ofiBcers  from  exercising  cor- 
porate franchises  or  interfering  with  corporate  assets,  and  as  incidental 
thereto  the  appointment  of  receivers  and  the  closing  of  the  corporate 
business.  And  where  such  proceeding  is  pending  the  attorney-general 
will  not  be  permitted  to  maintain  an  independent  action  for  tiie  dis- 
solution of  the  corporation  if  all  the  ends  which  could  be  attained 
by  such  action  may  be  accomplished  by  his  becoming  a  party  to  the 
pending  action.* 

20.  Rights  of  Poli(^  Holders  Generally. — While  there  are  some 
contrary  decisions,*  the  weight  of  authority  supports  the  propocdtion 
that  on  the  judicial  adjudication  of  the  insolvency  of  a  stock  insur- 
ance company  and  the  appointment  of  a  receiver  the  outstanding 
policies  of  the  company  are  ipso  facto  canceled,  and  that  a  claim  for 
a  loss  thereafter  occurring  is  not  a  provable  claim  against  the  com- 
pany." The  policy  holders  are  creditors  for  the  value  of  their  policies 
at  the  time  of  the  breach  thus  occurring,^^  which  in  most  casee  is  the 
pro  rata  return  premium,*'  though  net  value  in  life  insurance  can- 
not, of  course,  be  computed  in  this  manner  and  a  provision  of  a  statute 
for  a  return  of  the  pro  rata  premium  on  a  dissolution  of  an  insur- 
ance company  does  not  apply  to  life  policies.**  The  measure  of  dam- 
ages is  the  net  value  of  the  policies,  without  regard  to  the  health  of 
the  holder,  calculated  by  the  rule  of  some  courts  as  of  the  date  of  the 
dissolution  of  the  company,  according  to  the  tables  of  mortality  used 

7.  RepubUe  Life  Ins.  Co.  v.  Swigert,  Wis.  1,  76  N.  W.  775,  42  L.RA.  800; 
135  DI.  150,  25  N.  E.  680,  12  LJI.A.  Boyd  v.  Mutual  Fire  Ass'n,  IIB  Wis. 
328.  155,  90  N.  W.  1086,  94  N.  W.  171,  96 

8.  Be  Oshkoeh  Mut  F.  Ins.  Co.,  77  A.  S.  E.  948,  61  L.B_A..  918,  overruled 
Wis.  366,  46  N.  W.  441,  9  L.EA.  273.  on  another  point  by  Harrigan  v.  Gil- 

9.  Frink  ▼.  National  Mnt.  Fire  Ins.  christ,  121  Wis.  127,  99  N.  W.  W9. 
Co.,  90  S.  C.  644,  74  S.  E.  33,  Ann.  Note:  38  LJEIA.  100  et  seq. 

Cas.  1913D  ^^1,  11.  People  v.  Security  Life  Ins.,  etc., 

Note:  Ann.  Cas.  1912C  813.  Co.,  78  N.  Y.  114,  34  Am.  Rep.  522. 

'  10.  Carr  v.  Hamilton,  129  U.  S.  252,  12.  American    Casualty    Ins.    Co.'s 

9  8.  Ct  295,  32  U.  8.  (L.  ed.)  669;  Case,  82  Md.  535,  84  AtL  778,  38 

Michel  ▼.  Southern  Ins.  Co.,  128  La.  L.RA.  97;  Smith  v.  National  Credit 

562,  54  So.  1010,  Ann.  Cas.  1912C  810  Ins.  Co.,  65  Minn.  283,  68  N.  W.  28,  33 

and  note;  American  Casualty  Ins.  Co.'s  L.B.A.  511;  State  v.  Minnesota  Title 

Case,   82  Md.   535,   34   AtL   778,  38  Ins.,  etc.,  Co.,  104  Minn.  447,  116  N. 

L.R.A.  97;  Smith  v.  National  Credit  W.  944,  124  A.  S.  R.  633,  19  L.R.A. 

Ins.  Co.,  65  Minn.  283,  68  N.  W.  28,  33  (N.S.)  639  and  note  (title  insurance). 

Ii.R.A.  511 ;  Com.  ▼.  American  life  18.  People  v.  Security  life  Ins.,  etc, 

Ins.  Co.,  162  Pa.  St.  586,  29  Atl.  660,  Co.,  78  N.  Y.  U4,  34  Am.  Rep.  522. 
42  A.  8.  R.  844;  Eahn  v.  FoHon,  101 
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in  the  business  of  life  insurance,  less  the  outstanding  pranium  notes, 
if  any.**  Other  courts  state  that  the  present  value  of  the  difference 
in  the  cost  of  carrying  the  policy  and  that  of  obtaining  and  carrying 
a  similar  policy  in  a  solvent  company  is  the  measure  of  damages.*' 
It  is  dear,  however,  that  a  loss  or  injury  insured  against,  which  takes 
place  before  the  insolvency  of  the  insurance  company,  but  the  amount 
of  which  is  not  ascertained  or  paid  until  after  the  insolvency,  entitles 
the  policy  holder  to  prove  for  a  sum  equal  to  his  loss  or  damage  plus 
the  return  premium,  if  any,  though  the  importance  of  distributing 
assets  of  an  insolvent  insurance  company  at  an  early  date  prevents 
postponing  the  settlement  to  await  the  determination  of  every  con- 
tingency on  which  its  policy  engagements  are  suspended;  and  the 
court  may  fbc  a  reasonable  time  within  which  claims  must  be  filed  in 
order  to  participate,  although  this  may  result  in  a  misfortune  to  those 
whose  claims  are  cut  off."  The  excess  losses  against  which  a  mercan- 
tile concern  is  indemnified  by  a  credit  insurance  company  which  in- 
sures against  losses  by  insolvency  or  failiu-e  of  customers  in  excess  of 
one  per  cent  of  the  total  year's  sales,  to  be  not  less  than  a  stipulated 
amount,  with  a  further  provision  that  fifteen  per  cent  shall  be  deducted 
from  the  total  gross  losses  in  consideration  of  which  the  losses  shall 
remain  the  property  of  the  insiured,  must  be  computed,  in  case  the 
insurance  company  becomes  insolvent  during  the  term  of  the  policy, 
by  taking  the  one  per  cent  on  the  amount  of  sales  made  during  the 
time  that  the  policy  had  run,  although  this  may  be  less  than  a  pro- 
portionate part  of  the  stipulated  amount  of  sales  to  be  made  for  the 
entire  year.*'  Though  an  assignment  for  the  benefit  of  creditors,  or 
even  an  adjudication  of  insolvency  according  to  some  courts,  has  no 
effect  on  subsisting  policies  in  a  mutual  Tompany  the  current  of 
authority  is  to  the  effect  that  policy  holders  who  are  members  of  a 
mutual  fire  insurance  company  are  bound  by  the  letter's  appearance 
in  court  in  response  to  an  application  for  a  receiver,  and  by  the  order 
and  decree  of  the  court  therein  without  further  notice.  Policy  holders 
of  this  class  who  sustain  losses  after  the  decree  is  entered  declaring 
the  company  insolvent,  and  appointing  a  receiver,  are  not  entitled  to 
share  in  the  distribution  of  the  company's  assets. **  A  policy  holder 
is  under  no  obligation  to  continue  his  insurance  with  a  new  company 
to  which  the  company  insuring  him  has  transferred  its  business,  but 
has  a  right  to  consider  the  contract  at  an  end  and  to  demand  what 
is  due  him  by  reason  of  its  abandonment,  which  is  the  value  of  his 

14.  Com.  V.  American  Life  Ins.  Co.,  L.R.A.  97. 

162  Pa.  St  586,  29  AtL  660,  42  A.  S.  17.  Smith   v.   National   Cre&it  Ins. 

R.  844.  Co.,  65  Minn.  283,  68  N.  W.  28,  33 

15.  Note:  38  L.R.A.  101,  102.  L.R.A.  511. 

16.  American    Casualty    Ins.    Co.'s  18.  Note :  Ann.  Cas.  1912C  813,  814 
Case,   82  Md.  535,   34   Atl.    778,   38 
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policy  less  the  amount  of  his  premium  note;  and  in  order  to  recover 

it,  he  has  the  right  to  resort  to  the  fimd  on  deposit  with  the  state  to 
protect  policy  holders,  and  he  may  maintain  a  suit  for  that  purpose, 
where  it  does  not  appear  that  any  others  have  not  accepted  the  terms 
of  the  arrangement  between  the  two  companies,  or  that  the  ftmd  is 
not  sufficient  to  meet  all  demands  on  it^* 

21.  Priorities;  Set-off. — In  distributing  the  assets  of  an  insolvent 
insurance  oompany  the  general  rule  is  that  all  creditors  stand  on  an. 
equal  footing,  and  this  rule  applies  as  between  holders  of  policies  of 
all  classes,  matured  and  unmatured,  though  there  are  cases  giving 
priority  to  matured  policies  in  mutual  companies.*"  Auditors  t^- 
pointed  to  distribute  the  assets  of  an  insolvent  life  insurance  company 
cannot  separate  mutual  policies  from  ordinary  policies  in  the  dis- 
tribution, if  the  company  has  never  preserved  a  separate  fund  for 
the  payment  of  mutual  policies.*  Policy  holders  of  an  insolvent 
company  have  the  right  to  participate  with  all  other  creditors  in  the 
general  fund  of  the  company's  assets  after  they  have  exhausted  a 
special  fund  which  is  held  in  trust  for  them  alone.'  The  expenses 
of  administering  the  insolvent  estate,  as  well  as  claims  for  taxes,  are, 
however,  entitled  to  priority,  and  the  same  is  true  of  -debts  secured  by 
liens  on  the  assets  of  the  company.*  Where  the  charter  of  the  cor- 
poration provides  for  separate  funds  and  defines  the  rights  of  policy 
holders  in  each,  a  policy  holder  is  confined  to  the  fund  thus  pointed 
out,  and  deposits  required  by  the  state  for  specified  purposes  are 
funds  first  applicable  for  the  piurposes  defined.  Such  a  deposit  is  a 
trust  fund,  and  where  it  is  made  voluntarily  the  trust  is  not  defeated 
by  payment  of  the  funds  into  court.*  The  insolvency  of  an  insurance 
company  before  expiration  of  a  policy  is  no  defense  to  action  on  the 
premium  note  *  and  it  has  been  laid  down  that  a  policy  holder,  in  an 
action  against  him  for  his  premiiun,  cannot  set  off  the  amoimt  of  his 
loss,  when  the  company  is  insolvent  and  unable  to  pay  all  its  losses,* 
though  the  right  of  set-off  has  been  allowed  in  such  cases  where  the 
premium  or  assessment  does  not  form  part  of  a  guaranty  fund,'  and 
it  has  been  held  by  high  authority  that  a  claim  for  losses  may  be 

19.  Lovell  V.  St.  Louis  Mnt.  Life  Ins.  4.  American  Casualty  Ins.  Co.'s 
Co.,  Ill  U.  S.  264,  4  S.  Ct.  390,  28  U.  Case,  82  Md.  535,  34  AtL  778,  38 
S.  (L.  ed.)  423.  L.E.A.  97  and  note. 

20.  People  v.  Security  Life  Ins.,  etc.,  6.  Sterling  v.  Mercantile  Mut.  Ins. 
Co.,  78  N.  Y.  114,  34  Am.  Rep.  522.  Co.,  32  Pa.  St.  75,  72  Am.  Dec.  773. 

Note:  38  L.R.A.  103,  104.  6.  Hillier  v.  Allegheny  County  Mnt. 

1.  Com.  V.  American  Life  Ins.  Co.,  Ins.  Co.,  3  Pa.  St  470,  45  Am.  Dee. 
162  Pa.  St.  586,  29  Atl.  660,  42  A.  S.   656. 

R.  844.  Notes :  32  L.RJ^.  504;  38  LJt A.  106. 

2.  American    Casualty    Ins.    Co.'s      7.  People  v.  Security  Life  Ins.  Co., 
Case,   82  Md.   835,  34  AtL   778,   38  78  N,  Y.  114,  34  Am.  Rep.  622. 
LJI.A.  97.  Note:  38  L.R.A.  108. 

3.  Note:  38  L.BA.  107, 108. 
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set  off  by  the  insured  against  a  claim  by  the  insurance  company,  or 
its  assignee  in  bankruptcy,  for  moneys  deposited  with  him  as  a  private 
banker.^  Where  a  holder  of  a  policy  borrows  money  of  his  insurer 
and  gives  a  mortgage  therefor,  it  will  be  presumed,  prima  facie,  that 
he  does  so  on  the  faith  of  the  insurance,  and  in  expectation  of  possibly 
meeting  bis  own  obligation  to  the  company  by  tiiat  of  the  company 
to  him ;  and  the  case  is  one  of  mutual  credit  and  the  insured  ia  entitled 
to  the  privilege  of  compensation  or  set-off  whenever  the  mutual  liqui- 
dation of  the  demand  is  judicially  decreed  on  the  insolvency  of  the 
company,  although  the  insurance  was  not  due  at  the  time  of  the 
insolvency.*  And  this  principle  has  been  extended  generally  to  loam 
by  insurer  to  insured." 

22.  Presentation  of  Claims. — ^The  court  having  charge  of  the  affairs 
of  an  insolvent  insurance  company  may  fix  a  date  beyond  which  no 
claims  shall  be  presented  or  allowed  **  and  claims  not  so  presented  and 
allowed  are  barred,  unless  the  court  sees  fit,  as  it  has  power  to  do,  to 
extend  the  time  for  good  cause  shown.  The  fact  that  the  claimant 
is  a  nonresident  and  had  no  knowledge  of  the  order  is  not  a  good  cause 
for  extending  the  time,  tiiougb  the  fact  that  the  receiver  has  mis- 
led the  claimant  is  good  causa  Where  a  claimant  is  let  in  after  a 
dividend  has  been  paid  it  seems  that  he  loses  his  rights  to  that 
extent." 

23.  Enforcement  of  Premium  Notes  by  Receiver  of  Hutoal  Com- 
pany.— ^The  receiver  of  a  mutual  company  may  enforce  premium 
notes  given  to  the  company,*'  and  even  though  such  a  note  provides 
that  the  insured  is  to  pay  to  the  company  a  certain  sum  of  money 
"in  such  proportions  and  at  such  time  or  times  as  the  directors  of 
said  company  may  agreeably  to  their  charter  require,"  the  power 
given  to  such  directors  by  the  note  on  the  insolvency  of  the  insurance 
company  passes  to  the  receiver  appointed  for  it,  and  the  insured  is 
bound  to  pay  an  assessment  on  the  note  levied  by  the  receiver  under 
the  charter  of  the  insurer.**  It  would  seem  that  the  requirement  of 
such  a  note  is  substantially  complied  with  by  a  transfer  thereof  to  an 
assignee  for  the  benefit  of  creditors  by  the  directors  of  the  company.** 

24.  IMssoltttion  of  Corporation. — An  insurance  corporation  forfeits 
its  franchise  by  deliberately  exceeding  its  corporate  powers,  as  by 
issuing  policies  in  excess  of  the  amount  for  which  it  is  allowed  by 
law  to  issue  policies  on  any  one  life.*'    A  court  of  equity  is  bound 

8.  Seammon  t.  Kimball,  92  U.  8.  12.  Note:  38  L.RA.  102, 103. 
362,  23  U.  8.  (L.  ed.)  483.  13.  Note:  32  LJRJL.  486. 

9.  Carr  v.  Hamilton,  129  U.  S.  25a  14.  Mel^  v.  Whitaker,  61  N.  J.  L. 
9  8.  a.  295,  32  U.  S.  (L.  ed.)  669.  602,  40  Atl.  593,  68  A.  S.  R.  719. 

10.  Note:  38  L.R.A.  105.  15.  Note:  32  L.B^  486. 

11.  American  Casualty  Ins.  Co.'s  16.  International  Fraternal  AllianM 
Case,  82  Md.  636,  34  AtL  778,  38  v.  State,  86  Hd.  S60,  39  AtL  612,  40 
L.BA.  97.  LJLA.  187. 
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to  take  all  the  facts  into  consideration  and  to  weigh  the  relative  ad- 
vantages and  disadvantages  of  granting  an  accounting  cmd  appoint- 
ing a  receiver  to  wind  up  the  business  of  a  mutual  life  insurance 
company  at  che  suit  of  a  policy  holder  because  of  the  wrongdoing  of 
its  former  officers  and  directors,  assuming  that  jurisdiction  exists  to 
grant  such  relief,  and  the  fact  that  the  stockholders  claim  in  a  pend- 
ing suit  to  own  the  entire  surplus,  which  claim  the  company  fails  to 
deny,  does  not  authorize  a  suit  in  equity  by  a  policy  holder  entitled 
to  participate  equitably  in  the  distribution  of  the  surplus  according 
lo  methods  and  principles  adopted  by  the  company  for  an  account- 
ing and  the  appointment  of  a  receiver  to  wind  up  its  affairs,  based  on 
mismanagement  and  misappropriation  by  its  officers  and  directors.^' 
When  a  certificate  holder  of  a  mutual  life  insurance  company  brings 
a  bill  against  it  for  a  receiver,  he  need  not  join  the  insurance  com- 
missioner as  a  defendant,  where  it  is  not  alleged  that  the  company  is 
insolvent,  or  that  its  business  should  be  discontinued  and  its  corporate 
existence  cease.  A  statute  providing  that  the  insurance  commissioner 
be  made  a  party  to  an  action  instituted  for  the  purpose  of  closing  up 
the  affairs  of  any  company  does  not  apply.**  So  far  as  a  voluntary 
dissolution  by  a  sale  of  all  its  assets  is  concerned,  it  niay  be  said  that 
equity  will  not  interfere  to  prevent  the  confirmation  of  a  sale  by  the 
majority  stockholders  of  the  property  of  an  insurance  corporation, 
even  though  it  is  not  insolvent,  if,  acting  without  fraud  and  upon 
reasonable  groimd,  they  conclude  that  the  exigencies  of  the  business 
and  the  best  interests  of  all  concerned  require  it,  at  least  if  the  pro- 
testing members  will  not  be  likely  to  suffer  smy  injury  for  which  there 
is  no  other  adequate  remedy.** 

m.  Bbqulation  of  Insurance  Business 

25.  Power  to  Regtilate  Generally. — The  business  of  insiu-ance  is 
now  recognized  to  be  one  affected  with  a  public  interest  **  and  is  a 
proper  subject  for  the  exercise  of  the  police  power  of  the  state.'*  In 
the  exercise  of  that  power  the  legislature  may  lawfully  confine  the 
business  to  corporations,*  and  a  state  has  the  right  to  prescribe  reason- 

17.  Eqnitable  Life  Aasnr.  Soc.  ▼.  74  N.  J.  Eq.  372,  73  AtL  80,  414,  135 
Brown,  213  U.  S.  25,  29  S.  Ct.  404,  53  A.  S.  R.  708,  18  Ann.  Cas.  1048,  W 
U.  S.  (L.  ed.)  682.  reversing  151  Fed.  L.R.A.(N.S.)  1194  and  note. 

1,  81  C.  C.  A.  1, 10  Ann.  Caa.  402.  21.  German  Alliance  Ins.  Co.  v.  Sn- 

18.  Treat  v.  Pennsylvania  Mnt.  Life  perintendent,  233  U.  S.  389,  34  S.  Gt. 
Ins.  Co.,  199  Pa,  St.  326,  49  Atl.  84,  612,  68  U.  S.  (L.  ed.)  1011,  L.RA. 
85  A.  S.  B.  788.  1915C  1189  and  note    (regulation  of 

19.  Beidenkopf  v.  Des  Moines  life  rates) ;  Com.  ▼.  Vrooman,  164  Pa.  St. 
Ina.  Co.,  160  la.  629,  142  N.  W.  434,  306,  30  Atl.  217,  44  A.  S.  R.  603,  26 
46  LJl.A.(N.S.)  290  (probaUe  decline  LJIA.  250. 

•  if  boedness  just  cause).  Note:  Ann.  Cas.  1914B  266. 

20l  McCarter  t.  Firemen's  Ins.  Co.,      1.  Com.  v.  Vroomaa,  164  Pa.  St 
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able  conditions  on  which  such  business  may  be  carried  on  hj  indi- 
viduals as  well  as  by  corporations,  provided  ^ere  is  no  discrimination 
between  citizens  of  equal  merit  within  or  without  the  state.'  Even  in 
the  absence  of  a  reservation  of  the  right  to  amend  or  repeal  the 
charter  of  an  insurance  company,  tiie  state  may  provide  that  it  shall 
be  restrained  from  doing  further  business,  when  to  permit  it  to  do  so 
would  operate  to  the  detriment  of  the  public,  without  violating  any 
provision  of  the  federal  constitution.*  In  this  connection  it  may  be 
said  that  aside  from  regulations  relating  to  the  general  conduct  of  the 
business  of  insurance,  which  are  considered  in  the  succeeding  para- 
graphs, many  statutes  relate  to  particular  provisions  in  insurance 
contracts.  Regulations  of  the  latter  character  are  treated  in  this 
article  in  connection  with  the  particular  contract  provision  to  which 
they  relate. 

26.  License  Fees  and  Taxes. — Owing  to  the  fact  that  the  issuance 
of  an  insurance  contract  is  not  commerce,*  there  is  no  interference 
with  interstate  commerce  by  a  statute  requiring  every  insurance 
company  transacting  business  in  the  state  to  be  taxed  annually  on 
the  excess  of  premiums  received  over  losses  and  ordinary  expenses 
incurred  within  the  state  during  the  year.*  But  an  insurance  com- 
pany does  not  enjoy  any  special  or  exclusive  privilege  not  granted 
to  individuals,  within  the  meaning  of  a  statute  imposing  a  franchise 
tax  on  such  corporations.*  It  has  been  held  that  insurance  com- 
panies may  properly  be  taxed  to  provide  a  fimd  for  defraying  the 
expenses  of  investigating  fires  with  the  view  of  reducing  6x&  waste 
in  the  state.' 

27.  Regulation  of  Insurance  Agents  and  Brokers. — ^The  legislature 
has  the  same  power  and  authority  to  regulate  the  conduct  of  agents 
of  insurance  corporations  as  it  has  to  regulate  the  corporations  them- 
selves *  and  in  the  exercise  of  this  power  may  properly  require  a 

306,  30  Atl.  217,  44  A.  S.  R.  603,  25       In  Hay  v.  American  Union  Fire  Ins. 

L.E.A.  250.  Co.,  167  N.  C.  82,  83  S.  E.  241,  Ann. 

2.  State  ▼.  Stone,  118  Mo.  388,  24  Cas.  1916A  1129,  the  court  constmed 
S.  W.  164,  40  A.  S.  K.  388,  25  L.E.A.  a  statute  providing  that  "no  action 
243.                                           ^  shaU  be  maintained  in  any  court  in 

3.  Chicago  Life  Ins.  Co.  v.  Needles,  this  state  upon  any  policy  or  contract 
l!l3  U.  S.  574,  5  S.  Ct.  683,  28  U.  S.  of  Are  insurance  issued  upon  any  prop- 
(L.  ed.)  1084.  erty  situated  in  this  state  by  any  com- 

4.  See  Commerce,  vol.  5,  p.  786.  pany,  association,  partnership,  individ- 

5.  New  York  Life  Ins.  Co.  v.  Deer  ual,  or  individuals  that  have  not  been 
Lodge  County,  231  U.  S.  495,  34  S.  Ct.  authorized  by  the  insurance  commis- 
167,  58  n.  S.  (L.  ed.)  332.  doner  to  transact  such  insurance  bnai- 

6.  Note:  Ann.  Cas.  1914D  637.  ness,"  and  it  was  held  that  while  a 

7.  Rhinehart  v.  State,  121  Tenn.  420,  right  of  action  was  denied  to  the  nn- 
117  S.  W.  508,  17  Ann.  Cas.  254  and  authorized  party,  the  statute  did  not 
note.  make  the  policy  void  or  deny  the  right 

8.  People  v.  Formosa,  131  N.  Y.  478,  of  the  assured  to  sue  on  it 
30  N.  E.  492,  27  A.  S.  R.  «12. 
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license  or  certificate  of  authority  from  the  persons  through  whom 
the  business  of  insurance  is  transacted.*  Such  legislation,  however, 
must  not  be  discriminatory,  and  restricting  the  right  to  engage  in  an 
insurance  brokerage  business  to  those  who  make. that  their  principal 
business,  or  those  engaged  in  the  real  estate  business,  deprives  other 
citizens  wishing  to  engage  in  that  business  of  the  constitutional  liberty 
and  the  6qual  protection  of  the  laws.*' 

28.  Lloyd's  Associations. — ^It  has  been  said  that  statutes  regulating 
insurance  companies  have  no  application  to  unincorporated  associa- 
tions, such  as  a  Lloyd's  association,**  but  such  a  broad  statement 
cannot  be  said  to  have  the  support  of  all  courts.  For  example,  while 
there  is  authority  to  the  efifect  that  a  Lloyd's  association  is  not  within 
a  statute  declaring  it  to  be  a  misdemeanor  to  act  as  an  agent  for  a 
foreign  insurance  company  without  a  certificate  of  authority  from 
the  state,**  other  courts  take  the  position  that  such  a  statute  includes 
individuals  or  associations  of  individuals,  such  as  Lloyd's  associations, 
as  well  as  incorporated  companies.**  Of  course  an  unincorporated 
insurance  association  may  be  prohibited  from  doing  business  if  it 
assumes  to  act  as  a  corporation.** 

29.  Prescribing  Standard  Policies. — There  seems  to  be  no  doubt 
that  the  legislature  may  prescribe  a  standard  form  of  insurance  policy, 
and  require  insurers  to  use  it,*'  and  may  also  confer  on  the  insur- 
ance commissioner  authority  to  see  that  the  requirements  are  com- 
plied with,  and  may  authorize  a  court,  where  there  is  a  question 
between  the  commissioner  and  the  companies  as  to  whether  the  forms 
used  by  them  comply  with  the  statute,  to  determine  such  question.** 
But  this  power  cannot  be  delegated  to  an  insurance  commissioner,  or 
similar  ofiicer,*'  and  a  statute  directing  the  insursmce  commissioner 
to  prepare  and  adopt  a  blank  policy,  together  with  such  provisions 
and  conditions  as  may  be  added  thereto,  or  indorsed  thereon  to  con- 
stitute a  part  thereof,  such  policy  to  conform  as  near  as  it  can  be  made 

9.  State  V.  Stone,  118  Mo.  388,  24  243;  State  ▼.  Ackerman,  51  Ohio  St 
S.  W.  164,  25  L.R.A.  243,  40  A.  S.  R.   163,  37  N.  E.  828,  24  L.R.A.  298. 
388.  14.  Note:  25  L.R.A.  238. 

Note:  Ann.  Cas.  1914B  266.  15.  New  York  Life  Ins.  Co.  v.  Har- 

10.  Hanser   v.   North   British,   etc.,  dison,  199  Mass.  190,  85  N.  E.  410, 127 
Co.,  206  N.  T.  455,  100  N.  E.  52,  Ann.  A.  S.  R.  478. 

Caa.  1914B  263,  42  L.R.A. (N.S.)  1139.       Note:  6  Ann.  Cas.  92. 

11.  Hoadley   v.   Purifoy,   107  Ala.       See  also  Constitutional  Law,  vol. 
276,  18  So.  220,  30  L.R.A.  351;  Port   6,  p.  226. 

V.  State,  92  Qa.  8,  ]8  S.  E.  14,  23  16.  New  Tork  Life  Ins.  Co.  v.  Har- 
L.R.A.  86.  dison,  199  Mass.  190,  85  N.  E.  410, 127 

Note:  25  L.R.A.  239.  A.  S.  R.  478. 

12.  Com.  V.  Reinoehl,  163  Pa.  St.       17.  Nalley  v.  Home  Ins.   Co.,  250 
287,  29  AO.  896,  25  L.R.A.  247.  Mo.  452,  157  S.  W.  769,  Ann.  Cas. 

IS.  State  V.  Stone,  118  Mo.  388,  24  1916A  283.    See  also  Constitdtional 
8.  W.  164,  40  A.  S.  R.  388,  25  L.R.A.  Law,  vol.  6,  pp.  165-166. 
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practicable  to  that  known  as  the  New  York  Standard  Insoranoe 
Policy,  and  requiring  all  insurance  corporations,  after  the  adoption 
of  such  form,  to  use  it  in  all  policies  for  insurance,  and  all  raaew- 
als  thereof,  does  not,  of  itself,  adopt  the  form  referred  to  as  in 
use  in  New  York,  but  leaves  the  commissioner  a  discretion  to  add 
to,  or  omit  from,  the  provisions  of  such  policy,  and  is,  therefore,  void, 
because  it  delegates  to  the  commissioner  legislative  power  which  can 
be  exercised  only  by  the  legislative  department  of  the  state.**  The 
same  objection  applies  to  a  statute  empowering  a  commission  thereby 
created  to  draft  a  form  of  insurance  policy.** 

30.  Discrimination  in  Rates. — In  many  jurisdictions  statutes  have 
been  enacted  prohibiting  an  insurance  company  from  discriminating 
in  favor  of  one  insured  person  against  another,  and  providing  a 
penalty  recoverable  from  the  company  for  a  violation  thereof.*"  Such 
a  statute  may  be  enacted  under  the  police  power,*  or  by  virtue  of  the 
right  of  the  legislature  to  exclude  foreign  corporations,'  tmd  such  a 
statute  making  the  act  of  an  agent  violating  it  a  criminal  offense  • 
or  depriving  him  of  his  right  to  prosecute  the  business  *  is  not 
unconstitutional.  While  there  is  some  authority  to  the  contrary,' 
the  preferable  rule  seems  to  be  that  an  insurer  is  not  guilty  of  giving 
a  rebate  where  its  agent  allows  an  insured  a  portion  of  his  commis- 
sions, without  its  knowledge,'  though  the  agent,  according  to  the 
better  vi'bw,  is  guilty  of  the  offense.'  But  a  rule  of  an  insurance 
company  forbidding  rebating  of  premiums  cannot  effect  a  reduction 
of  statutory  penalty  for  granting  rebates,  if  the  rule  was  violated  by  a 
manager  having  charge  of  an  agency.*  A  claim  against  an  insurance 
company  for  penalty  for  making  a  discrimination  between  appli- 
cants in  rates  need  not  allege  that  it  was  unjust,  if  all  the  fact?  are 
stated,  and  the  statute  fixes  the  character  of  discrimination  prohibited 
and  characterizes  such  discrimination  as  unjust,'  and  one  does  not 

18.  Anderson  ▼.  Manchester  Fire  8.  People  t.  Formosa,  131  N.  T. 
Assur.,  59  Minn.  182,  60  N.  W.  1095,   478,  30  N.  E.  492,  27  A.  S.  R.  612. 

63  N.  W.  241,  50  A.  S.  E.  400,  28  4.  People  v.  Hartford  Life  Ins.  Co., 

L.R.A.  609;  O'NeU  v.  American  Fire  252  lU.  398,  96  N.  E.  1049,  37  LJl.A. 

Ins.  Co.,  166  Pa.  St.  72,  30  Atl.  943,  (N.S.)  778. 

45  A.  S.  R.  650,  26  L.R.A.  715;  Dow-  5.  Note:  23  L.R.A.(N.S.)  723. 

ling  V.  Lancashire  Ins.  Co.,  92  Wis.  63,  6.  Literstate  Life  Assur.  Co.  v.  Dal- 

65  N.  W.  738,  31  L.R.A.  112.    But  see  ton,  165  Fed.  176,  91  C.  C.  A.  210, 

as  tending  to  the  contrary,  Ann.  Gas.  23  L.R.A.(N.S.)  722  and  note. 

1915A  290  note.  Note:  18  Ann.  Cas.  760. 

19.  King  V.  Concordia  Fire  Ins.  Co.,  7.  Note:  23  L.R.A.(N.S.)  722,  723. 
140  Mich.  258,  103  N.  W.  616,  6  Ann.  8.  People  v.  Hartford  life  Ins.  Co., 
Cas.  87  and  note.  252  111.  398,  96  N.  E.  1049,  37  L.B.A. 

20.  Note:  18  Ann.  Cas.  760.  (N.S.)  778. 

1.  People  V.  Hartford  Life  Ins.  Co.,  9.  People  v.  Hartford  Life  Ins.  Co., 
252  IlL  398,  96  N.  E.  1049.  37  L.B.A.  252  LI.  398,  96  N.  E.  1049,  37  LJLA. 
(N.S.)  778  and  note.  (N.S.)  778. 

2.  Note:  37  L.R.A.(N.S.)  779. 
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lose  the  right  to  share  in  a  penalty  imposed  for  the  rebating  of  life 
insurance  premiums  by  the  fact  that  he  furnished  the  money  to  pay 
the  premium  and  directed  an  applicant  to  secure  a  rebate  if  possi- 
ble.*** Even  in  the  absence  of  statute  some  courts  hold  that  an  agree- 
ment discriminating  in  favor  of  an  insured  is  contrary  to  public 
poUcyJ^  And  an  executory  contract  between  a  life  insurance  com- 
pany and  one  of  its  policy  holders  whereby  the  company  agrees  to 
treat  him  as  one  of  a  select  body  of  its  policy  holders  not  to  exceed 
a  certain  number,  and  to  confer  on  him,  as  a  member  of  such 
body,  a  right  in  a  certain  fund  of  the  company,  by  means  of  which 
the  annual  premiums  will  be  reduced  until  in  a  few  yeais  the  policy 
will  become  self-sustaining,  is  in  direct  contravention  of  a  statute 
forbidding  discrimination  between  insured  persons  of  the  same  class 
and  equal  expectation  of  life,  and  is  incapable  of  enforcement  by 
the  policy  holders."  The  position  has  been  advanced,  however,  that 
the  granting  of  a  rebate  on  the  premium  of  a  life  insurance  policy, 
contrary  to  the  provisions  of  a  statute  which  merely  forbids  such 
act  under  penalty  of  forfeiture  of  license  to  do  business  within  the 
state,  does  not  render  the  policy  void,  so  as  to  permit  the  insured 
to  recover  back  premiums  paid  thereon.**" 

31.  R^ulation  of  Foreign  Corporations  Generally. — Owing  to  the 
power  of  a  state  absolutely  to  exclude  foreign  corporations  from 
its  boundaries,**  it  may  prescribe  such  conditions  of  admission  not 
in  conflict  with  the  federal  constitution  as  it  desires.*'  A  state 
has  power  to  discriminate  between  its  own  domestic  corporations  and 
those  of  other  states  desirous  of  transacting  business  within  its  juris- 
diction. As  to  the  nature  or  degree  of  discrimination,  it  belongs  to 
the  state  to  determine,  subject  only  to  such  limitations  on  its  sov- 
ereignty as  may  be  found  in  the  fundamental  law  of  the  Union.*^ 
A  state  may  require,  as  a  condition  of  admippion,  tliat  the  corporation 
be  possessed  of  paid-up  capital  to  a  specified  amount*'    In  comput- 

10.  People  V.  Hartford  Life  Ins.  Co.,   So.  581,  25  L.R.A.  238,  affirmed  164 

252  HI.  398,  96  N.  B.  1049,  37  L.B.A.   U.  8.  367, 17  S.  Ct.  110,  41  U.  S.  (L. 

(N.S.)  778.  ed.)   472;   State  v.  Phipps,  50  Kan. 

U.  Note:  18  Ann.  Cas.  759.  609,  31  Pae.  1097,  34  A.  S.  R.  152 

12.  Smatliers  v.  Bankers  Life  Lis.  and  note,  18  L.R.A.  657;  Daggs  v. 

Co.,  151  N.  C.  98,  65  S.  E.  746,  18  Orient  Ins.  Co.,  136  Mo.  382,  38  S. 

Ann.  Cas.  756  and  note.  W.  85,  58  A.  S.  B.  638,  35  L.B.A. 

15.  Lann  v.  Pacific  Mut.  Life  Ins.  227;  Cravens  v.  New  York  Life  Ins. 
C©.,  131  Wis.  555,  111  N.  W.  660,  9  Co.,  148  Mo.  583,  60  S.  W.  519,  71 
L.B.A.(N.S.)  1204.  A.  S.  R.  628,  53  LJIJL  305. 

14.  See  FounoK  Cobpobatioits,  vol.  Notes:  8  L.R.A.  129;  9  L.R.A.  601. 
12,  p.  10.  16.  Ducat  ▼.  Chicago,  10  Wall  410, 

16.  Doyle  v.  Continental  Ins.  Co.,  19  U.  8.  (L.  ed.)  972;  Phcenix  Ins. 
94  TJ.  S.  535,  24  U.  S.  (L.  ed.)  148;  Co.  v.  Com.,  5  Bosh  (Ky.)  68,  96  Am. 
AUgeyer  v.  Louisiana,  165  TJ.  S.  678,  Dee.  331  and  note. 

ITS.  Ct.  427,  41  U.  S.  (L.  ed.)  832;  17.  Parker  v.  Lamb,  99  la.  265,  68 
Noble  ▼.  MitohelL  100  AJa.  519,  14  N.  W.  686,  34  L.B.A.  704. 
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ing  the  leBerve  of  a  life  insxirance  company  under  a  statute  requiring 
it,  in  order  to  be  entitled  to  do  business  in  the  state,  to  have,  in  addi- 
tion to  its  capital,  assets  equal  in  amount  to  its  outstanding  liabilities, 
reckoning  the  premium  reserve  on  its  life  risks  based  on  the  actuaries' 
tables  of  mortality,  with  interest  at  four  per  cent,  as  a  liability,  the 
expenses  of  securing  the  first  year's  business  may  be  deducted  from  the 
amount  it  receives  as  premiums  for  that  year  by  providing  that  a 
pcdicy  shall  be  valued  as  a  term  policy  for  one  year  and  a  life  policy 
afterwards,  and  the  net  premium  is  the  basis  of  computing  the  reserve 
required.  1*  It  has  also  been  held  to  be  within  the  power  of  the  state 
to  enact  a  statute  providing  that  an  -agent  of  a  {(xdga  insurance 
company  entering  into  a  contract  of  insurance  shall  be  deemed  its 
agent  for  the  service  of  process  in  an  action  on  the  policy.^*  There  are 
limits,  however,  beyond  which  the  state  cannot  go.  For  example,  a 
requirement,  as  a  condition  of  permitting  a  foreign  insurance  com- 
pany to  do  business,  that  it  enter  into  an  agreement  not  to  remove  any 
suit  against  it  into  the  federal  courts  is  unconstitutional,  and  an 
agreement  entered  into  in  pursuance  of  it  is  invalid.''  A  state  may, 
however,  in  consequence  of  its  right  to  exclude  foreign  corpora- 
tions, revoke  the  license  of  an  insurance  company  which  has  removed 
a  case  to  the  federal  courts  in  violation  of  its  agreement.^  The 
state  may,  it  has  been  said,  make  it  an  offense  for  an  individual  to 
insure  his  property  in  a  foreign  insurance  company  not  author- 
ized to  do  business  within  the  state,'  but  the  right  of  a  citizen  to 
send  a  notification  by  mail  to  an  insurance  company  in  another 
state,  which  is  not  authorized  to  do  business  in  the  state  where  he 
resides,  in  order  that  insurance  previously  provided  for  by  a  valid 
contract  made  and  to  be  performed  outside  the  state  might  attach  to 
certain  property  then  within  the  state,  cannot  be  prohibited  by  a 
state  statute,  since  that  right  is  included  in  the  "liberty"  of  the  citizen 
which  is  protected  against  deprivation  without  due  process  of  law.* 
Where  a  foreign  corporation  enters  into  a  contract  in  a  state  other 
than  its  domicil  it  must  be  deemed  to  subject  itself  to  local  laws,  as 

18.  Bankers'  Life  Ins.  Co.  v.  How-  Seenrity  Mnt.  lite  Ins.  Co.  ▼.  Prewitt, 
land,  73  Vt  1,  48  Atl.  435,  57  LJR.A.  202  U.  S.  246,  26  S.  Ct.  619,  50  U.  S. 
374.  (L.  ed.)  1013,  6  Ann.  Cas.  317,  aflfinn- 

19.  Lafayette  Ins.  Co.  v.  French,  18  ing  119  Ky.  321,  83  S.  W.  611,  84  S. 
How.  404, 15  U.  S.  (L.  ed.)  451.  W.  527,  115  A.  S.  R.  264,  1  L.R.A. 

20.  Home  Ins.  Co.  v.  Morse,  20  (N.S.)  1019;  Drake  v.  Doyle,  40  Wis. 
Wall.  445,  22  U.  S.  (L.  ed.)  365,  re-  175,  22  Am.  Rep.  692. 

versing  30  Wis.  496, 11  Am.  Rep.  580.  2.  Com.  v.  Biddle,  139  Pa.  St.  605, 

Compare  Glen  Falls  Ins.  Co.  v.  Jack-  21  Atl.  134,  11  L.R.A.  561. 

Boa  Cwctiit   Conrt,  21  Mich.  677,  4  3.  Allgeyer  v.  Louisiana,  165  D.  S. 

Am.  Rep.  504.  578,  17  S.  a.  427,  41  U.  S.  (L.  ed.) 

1.  Doyle  V.  Continental  Ins.  Co.,  94  832. 

U.  8.  536,  24  U.  8.    (L.  ed.)   148; 
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for  example  those  dealing  with  the  service  of  process.*  Where  the 
statutes  of  a  state  make  foil  provision  for  the  transaction  of  business 
within  the  state  by  foreign  insurance  companies,  including  the  service 
of  process,  a  general  statute  prescribing  the  conditions  on  which 
foreign  corporations  may  do  business  in  the  state  has  no  application 
to  foreign  insurance  corporations.*  Such  companies  have  a  right  to 
a  license  to  do  busineee  within  the  state  on  complying  with  the  con- 
ditions imposed  by  statute,  of  which  the  insurance  commissioner  has 
no  discretion  to  deprive  them,*  which  right  may  be  enforced  by  man- 
damus; '  and  a  statute  permitting  the  insurance  commissioner  to 
reject  the  title  applied  for  by  any  company  where  it  is  similar  to  the 
name  of  an  existing  company  does  not  apply  in  case  of  a  foreign 
corporation  seeking  admission  in  the  state.*  The  power  of  local 
control  over  foreign  companies  has  been  held  to  extend  even  to 
preventing  them  from  concerted  action  in  Withdrawiag  from  the 
state  and  canceling  the  policies  in  force  because  of  changes  made  in 
the  laws  imder  which  they  are  doing  business.* 

32.  Retaliatory  Legislation. — Statutes  have  frequently  been  enact- 
ed imposing  on  foreign  corporations,  as  a  condition  of  admission, 
such  conditions  as  are  imposed  on  local  companies  seeking  admission 
in  the  state  where  the  foreign  corporation  was  incorporated.**  Such 
a  statute  is  penal  in  its  nature,  and  it  has  been  held  that  the  mere 
existence  of  a  discriminatory  statute  in  the  foreign  state  is  not  enough 
to  bring  the  statute  in  operation,  but  it  must  be  shown  that  there 
exists  a  domestic  corporation  capable  of  being  affected  thereby,^* 
though  it  is  not  material  whether  any  such  companies  are  doing  busi- 
ness within  the  state  passing  the  law,  or  not.**  Under  such  a  statute 
it  has  been  held  that  if  a  domestic  company  is  refused  a  license  in  the 
foreign  state  merely  on  the  ground  of  discretion,  the  latter's  com- 
panies may  be  refused  licenses  on  the  same  ground,  although  domestic 
statutes  do  not  in  terms  authorize  it.**     Where  the  statutes  of  a 

4.  Firemen's  Ins.  Co.  v.  Thompson,  10.  People  t.  Philadelphia  Fire 
155  lU.  204,  40  N.  E.  488,  46  A.  S.  B.  Ass'n,  92  N.  T.  311,  44  Am.  Rep. 
335.                                                       ■  380  and  note. 

5.  St.  Lonis,  etc.,  R.  Co.  t.  Commer-  Note:  24  L.RJL.  303. 

eial  Union  Ins.  Co.,  139  U.  S.  223,  U  See  also  Fohdqn  CoitP<«ATioif8,  voL 

S.  a.  554,  36  U.  S.  (L.  ed.)  154.  12,  p.  66. 

6.  State  V.  Root,  83  Wis.  667,  64  11.  State  v.  Fidelity,  etc.,  Ins.  Co., 
N.  W.  33,  19  LJlJk..  271.  49  Ohio  St  440,  31  N.  E.  658,  34  A. 

7.  People  V.  Van  Cleave,  183  liL  S.  R  673,  16  L.R.A.  6U. 

330, 66  N.  E.  698,  47  L.RA.  796.  12.  Oermania  Ins.  Co.  v.  Swigert, 

Note:  Ann.  Cas.  1913C  1177.  128  DL  237,  21  N.  E.  530,  4  L.R.A. 

8.  People  v.  Van  Cleave,  183  HI.  473. 

330,  56  N.  E.  698,  47  LJIA.  795.  IS.  Talbott  ▼.  Fidelity,  ete.,  Co.,  74 

9.  State  v.  Assurance  Co.  of  Amer-  Ind.  636,  22  Atl.  395,  13  LJIA.  684. 
iea.   251  Mo.  278,  168  S.   W.   640,      Ifote:  84  A.  S.  B.  678. 

Ann.  Cas.  1916A  247, 46  LJLA.(N.8.) 
955  and  note. 
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foreign  state  allow  policies  of  life  insurance  to  be  issaed  only  when 
they  specify  the  sum  payable  at  a  fixed  amount,  and  do  not  pennit 
endowment  policies  by  assessment  companies,  corporations  of  such 
state  will  not  be  permitted  to  do  business  within  a  state  where  assess- 
ment companies  are  not  allowed  to  guarantee  any  fixed  sum  further 
than  what  might  be  realized  from  assessments,  unless  they  have  com- 
plied with  the  statutes  relating  to  regular  mutual  life  insurance  com- 
panies, and  in  that  case  they  are  allowed  to  issue  endowment  policies 
at  a  fixed  sum,  the  statutes  of  the  latter  state  admitting  foreign  com- 
panies only  when  local  compemies  are  permitted  to  do  business  in  the 
foreign  state  on  substantially  the  same  basis  and  limitations  as  they 
are  in  the  state  of  their  creation.** 

33.  Form  of  Business  as  Affecting  Admission. — ^The  form  of  con- 
tracts issued  by  a  foreign  company  may,  under  some  statutes,  affect 
its  right  to  admission.  However,  multiform  insurance  business  may 
be  carried  on  by  a  foreign  corporation  in  a  state  where  a  domestic  cor- 
poration is  not  authorized  to  do  so,  if  there  is  no  positive  prohibition 
by  statute..*'  It  would  seem  clear  that  a  corporation  having  capital 
stock  and  charging  fixed  premiums  is  not  entitled  to  admission  in  a 
foreign  state  as  an  association  doing  business  on  the  assessment  plan.*' 
Whether  the  fact  that  a  mutual  company  charges  a  level  premium, 
but  reserving  the  rigbt,  in  certain  contingencies,  to  levy  assessments, 
is  entitled  to  admission  as  an  assessment  corporation  is  a  more  difficult 
question.  Some  courts  have  held  it  entitled  to  admission  as' such,*' 
but  others  have  denied  this.**  A  corporation  authorized  to  issue 
policies  on  the  lives  of  members,  upon  the  assessment  plan,  for  the 
benefit  of  any  person  who  has  an  insurable  interest,  is  not  entitled 
to  carry  on  business  in  a  state  permitting  them  to  do  the  same  busi- 
ness as  domestic  companies,  where  the  local  laws  allow  assessment 
companies  to  insure  lives  of  members  only  for  the  benefit  of  their 
families  and  heirs.** 

34.  License  Fees  and  Taxes. — The  power  of  the  state  to  regulate 
foreign  insurance  corporations  authorizes  the  imposition  of  a  license 
tax  on  the  corporation  **  or  its  agents  **  as  a  condition  to  permission  to 
transact  local  business.  A  license  tax  imposed  on  all  insurance  compa- 
nies doing  business  within  a  city  does  not  abridge  the  contract  rights  of 

14.  State  v.   Western   Union   Mut.  1,  49  N.  E.  1034,  40  L.E.A.  418. 
Life,  etc.,  Co.,  47  Ohio  St.  167,  24  N.      19.  State  v.  Western   Union  Mdt 
E.  392,  8  L.R.A.  129.  Life,  etc.,  Co.,  47  Ohio  St.  167,  24  N. 

15.  People  V.  Fidelity,  etc.,  Co.,  153  E.  392,  8  L.E.A-  129. 

111.  25,  38  N.  E.  752,  26  LJt.A.  295.  20.  Fireman's     Benev.      Ass'n      t. 

16.  State  V.  Matthews,  58  Ohio  St  Lounsbuiy,  21  IlL  511,  74  Am.  Dee. 
1,  49  N.  E.  1034,  40  L.B.A.  418.  U5. 

17.  State  V.  Root,  83  Wis.  667,  54  Note:  24  L.RA.  299. 

X.  W.  33, 19  L.R./ .  271.  21.  Dacat  v.  Chicago,  10  WaU.  41% 

18.  Bute  ▼.  Matthews,  58  Ohio  St.  19  U.  S.  (L.  ed.)  972. 
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a  foreign  insurance  company  which  haa  previously  been  granted  a 
permit  to  do  business  in  the  state  on  compliance  with  required 
conditions.*  The  license  of  a  foreign  insurance  company  for  the 
current  year  may  be  revoked  on  account  of  its  failure  to  pay  the  full 
license  fees  for  past  years  during  which  it  has  done  business  within 
the  state,  as  its  failure  to  comply  with  the  law  is  a  present,  existing 
failure.* 

35.  Reports  and  Deposits. — A  statute  requiring  insurance  com- 
panies to  make  annual  statements  of  their  business  and  financial 
condition,  enacted  under  the  police  power,  does  not  impair  the  obli- 
gation of  the  contract  evidenced  by  the  charter  of  a  company  pre- 
viously incorporated.*  A  state  may  also  require  insurance  compa- 
nies incorporated  in  other  states  to  file  security  before  they  can  issue 
policies.*  However,  a  foreign  company  which  has  made  a  deposit 
as  large  as  is  required  by  the  statutes  of  a  state  for  any  kind  of 
insurance  business  is  not  required  to  make  a  different  deposit  for 
each  kind  of  insurance  business  which  it  carries  on,  although  one 
domestic  corporation  could  not  be  organized  to  carry  on  the  same 
kinds  of  business.'  On  withdrawing  from  a  state,  after  having  paid 
all  liabilities,  a  foreign  insurance  company  is  entitled  to  withdraw  its 
deposits  with  the  state  and  they  may  not  be  attached  by  a  foreign 
creditor.* 

36.  What  Constitutes  "Doing  Business"  within  State. — The  gen- 
eral question  what  constitutes  doing  business  within  a  state  by  a 
foreign  corporation  is  treated  elsewhere,'  and  it  will  be  necessary 
here  to  consider  only  what  acts  peculiar  to  the  insurance  business 
amount  to  doing  business  within  the  state.  While  there  is  authority 
to  the  effect  that  the  act  of  an  insurance  company  in  collecting  premi- 
ums and  assessments  on  policies  written  when  it  had  authority  to  do 
business  within  the  state  constitutes  "doing  business"  within  the  state,' 
yet  it  has  been  held  that  the  receipt  by  a  foreign  insurance  company 
at  its  home  office  of  premiums  upon  policies  theretofore  issued,  to- 
gether with  four  isolated  acts  extending  over  a  period  of  three  years, 
consisting  in  rewriting  an  existing  policy,  sending  a  check  in  pay- 

1.  Home  Ins.  Co.  t.  Angnsta,  93  6.  People  v.  Fidelity,  etc.,  Co.,  153 
D.  S.  116,  23  U.  S.  (L.  ed.)  822.  IlL  25,  38  N.  E.  752,  26  L.R.A.  295. 

2.  TraveleTs'  Ins.  Co.  v.  Fricke,  99  6.  RoUo  v.  Andes  Ins.  Co.,  23  Gnt. 
Wis.  367,  74  N.  W.  372,  78  N.  W.  407,  (Va.)  509,  14  Am.  Rep.  147. 

41  L.R.A.  557.  7.  See  FoRETair  Corpobations,  vol. 

S.  Eagle  Ins.  Co.  v.  Ohio,  153  IT.  S.  12,  p.  68. 

446,  14  6.  Ct.  868,  38  U.  8.  (L.  ed.)  8.  Connecticut  Mnt.  life  Ins.  Co. 

778.  V.  Spratley,  172  U.  S.  602,  19  S.  Ct. 

4.  Pan!  t.  Viiginia,  8  WaU.  168,  19  308,  43  U.  8.  (L.  ed.)  669;  Mntnal 

U.  8.  (L.  ed.)  867;  State  ▼.  MeMas-  Reserve  Fnnd  life  Abso.  v.  Phelps, 

ter,  237  U.  8.  63,  35  S.  Ct  604,  59  190  U.  8. 147,  23  8.  Ct  707,  47  U.  8. 

U.  S.  (L.  ed.)  839.  (L.  ed.)  987. 

Note:  24  L.R.A.  298. 

B.  C.  L.  XIV.-66.  .866 
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ment  of  a  policy,  to  be  delivered  upon  receipt  of  certain  unpaid  asaeas- 
ments,  and  two  adjustments  witlun  the  state  of  claims  which  have 
accrued,  does  not  constitute  doing  business  within  the  state  after  the 
company's  asserted  withdrawal  therefrom  in  good  faith.*  It  is  clear, 
however,  that  the  act  of  an  "inspector"  for  a  foreign  company  in 
inspecting  risks,  filling  out  applications  and  forwarding  them  to  the 
company  for  approval  constitutes  doing  business  within  the  state.*' 
A  statute  prohibiting  the  agent  of  any  foreign  insurance  company 
from  transacting  any  insurance  business  without  first  procuring  a 
certificate  of  auQiority  does  not  prohibit  the  transaction  within  the 
state  by  a  foreign  insurance  company  of  business  generally,  not  in 
the  Une  of  insurance.** 

37.  Effect  of  Noncompliance  with  Statutes  Generally. — ^Though 
foreign  corporations  doing  business  in  the  state,  except  after  comply- 
ing with  certain  regulation^  designated  in  statutes,  are  subjected  to 
certain  penalties,  a  contract  of  insurance  effected  by  them  is  not 
ordinarily  void.**  But  where  the  statutes  of  a  state  impose  on  foreign 
companies  the  same  restrictions  as  are  imposed  on  foreign  companies 
in  the  state  in  which  they  are  incorporated,  and  under  the  laws  of 
such  state  a  contract  made  by  a  foreign  company  which  has  not  com- 
plied with  its  laws  is  void,  a  contract  made  by  such  a  foreign  cor- 
poration is  void  and  no  consideration  for  a  premium  rate.*'  And 
if  the  laws  of  a  state  regulating  the  business  of  insurance  therein 
declare  that  all  insurance  effected  by  foreign  corporations  which 
have  not  complied  with  such  laws  is  unlawful,  void  and  of  no  effect 
whatever,  a  policy  issued  in  violation  of  this  rule  is  void  not  only 
in  that  state,  but  in  every  other,  and  hence  no  recovery  can  be 
had  thereon  in  any  other  state.**  Some  courts  have  held  statutes 
prohibiting  foreign  insurance  companies  from  doing  business  within 
the  state  not  to  preclude  the  enforcement  within  the  state  by  a 
foreign   company  of  a  contract  made  in   another  state.**     Other 

9.  Hunter  v.  Mutual  Reserve  Life  Pennypacker  v.  Capital  Ins.  Co.,  80 
Ins.  Co.,  218  U.  S.  573,  31  S.  Ct.  la.  56,  45  N.  W.  408,  20  A.  S.  R. 
127,  54  U.  S.  (L.  ed.)  1155,  30  L.R.A.  395,  8  L.R.A.  236;  Strampe  v.  Minne- 
(N.S.)   686.  sota  Farmers'  Mnt.  Ins.  Co.,  109  Minn. 

10.  Seamans  v.  Temple  Co.,  105  364, 123  N.  W.  1083, 134  A.  8.  R.  781, 
Mich.  400,  63  N.  W.  408,  55  A.  S.  R.  26  L.R.A.(N.S.)  999;  Corbett  v.  Phy- 
467,  28  L.R.A.  430.  sicians  Casualty  Aas'n,  135  Wis.  505, 

11.  Boulware  v.  Davis,  90  Ala.  207,  115  N.  W.  365,  16  L.R.A.(N.S.)  177 
8  So.  84,  9  L.R.A.  601  (holding  that  (insured  ignorant  of  violation). 

the  taking  of  a  bond  and  mortgage  was  13.  Haverhill  Ins.  Co.  v.  Preseott, 

not  within  the  statute).  42  N.  H.  547,  80  Am.  Dec  123. 

12.  State  Mnt.  Fire  Ins.  Co.  v.  14.  Ford  v.  Buckeye  State  Ins.  Co., 
Brinkley  Stave,  etc.,  Co.,  61  Ark.  1,  6  Bush.  (Ky.)  133,  99  Am.  Dee.  663; 
31  S.  W.  157,  54  A.  S.  R.  191,  29  Wood  v.  Cascade  Fire,  etc.,  Ins.  Co., 
LJI.A  713;  Phenix  Ins.  Co.  v.  Penn-  8  Wash.  427,  36  Pac.  267,  40  A.  8. 
•ylvania  R.  Co.,  134  Ind.  215,  33  N.  R.  917. 

£.    970,    20    L.R.A.    405    and    note;       16.  Swing  v.  Brister,  87  Misa.  616, 
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courts,  however,  consider  it  to  be  contrary  to  public  policy  to  per- 
mit the  enforcement  of  such  a  contract  either  by  the  corporation  *• 
or  by  a  receiver  appointed  at  its  domieil.*'  A  foreign  insurance 
company  which  has  not  complied  with  domestic  laws  and  whose 
agent  has  not  secured  the  requisite  authority  to  act  as  such  cannot 
recover  on  the  agent's  bond  for  failure  to  pay  over  money  received," 
unless  the  only  default  in  violating  the  laws  of  the  state  is  that  of 
the  agent.**  However,  the  right  of  an  insurance  company  which 
has  actually  paid  a  loss  to  be  subrogated  to  a  claim  of  the  owner 
against  a  wrongdoer  who  caused  the  loss  is  not  affected  by  the  fact 
that  the  insurer  was  a  foreign  corporation  having  no  right  to  do  busi- 
ness within  the  state.** 

38.  Punishment  of  Agents. — A  state  may  lawfully  punish  or  regu- 
late, by  the  imposition  of  civil  liability  or  otherwise,  the  doing  of  acts 
within  the  state  by  agents  of  a  foreign  insurance  company  which 
axe  calculated  to  make  ineffective  a  statute  prescribing  conditions  of 
the  right  of  such  corporation  to  do  business  within  the  state,*  although 
the  contract  is  made  out  of  the  state  and  provides  that  the  agent  mak- 
ing it  shall  be  deemed  the  agent  of  the  insured.*  A  statute  making 
it  unlawful  for  any  agent  or  other  person  to  aid  any  insurance  com- 
pany not  incorporated  in  the  state  in  transacting  insurance  business 
within  the  state  applies  to  any  person  or  corporation,  although  not 
the  agent  of  the  insurance  company  in  the  ordinary  sense  of  the  term, 
and  although  acting  under  a  contract  with  the  insured  expressly 
stating  that  -such  person  or  corporation  i.*  his  agent  Only.*  Some 
statutes  allow  a  recovery  for  a  loss  against  the  agent  of  an  unlicensed 

40  So.  146,  6  Ann.  Cas.  740,  overrul-  Note:  20  L.E.A.  408. 

ing  certain  dicta  in  Cowan  v.  London  17.  Parker   v.    Lamb,    99    la.    265, 

Assur.   Corp.,   73   Miss.   321,   19   So.  68  N.  W.  686.  34  L.R.A.  704. 

298,  55  A.  S.  R.  535;  Stone  v.  Penn  18.  Thome   v.   Travellers   Ins.   Co., 

Yan,  etc.,  Ry.,  197  N.  Y.  279,  90  N.  SO  Pa.  St.  15,  21  Am.  Rep.  89. 

E.  843,  134  A.  S.  R.  879.  19.  Note:   20  L.R.A.  407. 

Notfcs:    20    L.R.A.    409;    9   L.R.A.  20.  Phenix  Ins.  Co.  v.  Pennsylvania 

(N.S.)  417  et  seq.  R.  Co.,  134  Ind.  315,  33  N.  E.  970,  20 

16.  Swing   V.    Cameron,   145   Mich.  L.R.A.  405. 

175,  108  N.  W.  506,  9  Ann.  Cas.  332,  1.  Noble  v.  Mitchell,  164  U.  S.  367, 

9   L.R.A.(N.S.)   417  and  note;   Com-  17  S.  Ct.  110,  41  U.  S.  (L.  ed.)  472, 

monwealth  Mut.  F.  Ins.  Co.  v.  Hayden,  afiBrming  100  Ala.  519,  14  So.  581,  25 

60  Neb.  636,  83  N.  W.  922,  83  A.  S.  L.R.A.  238  (statute  imposing  on  agent 

R.  545,  reversed  on  another  point  on  liability  on  policy  issued  by  unlicensed 

rehearing  in  61  Neb.  454,  85  N.  W.  company). 

443;  Swing  t.  Munson,  191  Pa.  St.  2.  Pierce  v.  People,  106  111.  11,  46 

582,  43  Atl.  342,  71  A.  S.  R.  772,  58  Am.  Rep.  683   (policy  issued  out  of 

L.B.A.  223;  R<»e  v.  Kimberly,   etc.,  state   on    application    sent   by    agent 

Co.,  89  Wis.  545,  62  N.  W.  526,  46  A.  within  state) ;   Com.  v.  Nutting,  175 

S.    R.  855,  27  LJIA.  556;   Presby-  Mass.  154,  55  N.  E.  895,  78  A.  S.  R. 

terian  Ministers  Fund  v.  Thomas,  126  483. 

Wis.  281,  105  N.  W.  801,  110  A.  S.  8.  People  v.  People's  Ins.  Esch.,  126 

B.   919.  111.  466.  18  N.  E.  774,  2  L.R.A.  340. 
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foreign  corporation  who  placed  th«  policy,  and  the  fact  that  insurance 
solicitors  placed  a  rii^  through  a  broker  in  another  state  without 
knowing  what  company  took  it  will  not  relieve  them  from  liability 
under  such  a  statute.* 

39.  Combinations  Affecting  Rates. — ^It  has  been  laid  down  that  a 
contract  in  resfaraint  of  trade  entered  into  by  fire  insurance  companies, 
the  necessary  efiFect  and  the  actual  result  of  which  are  to  control  such 
business  within  a  certain  area,  and  within  such  area  to  fix  and  regu- 
late prices,  and  to  limit  or  eliminate  competition  to  the  injury  of 
the  public,  is  contrary  to  public  policy,  and  ultra  vires  such  corpora- 
tions,* and  it  would  seem  clear  that  a  state  may  make  it  unlawful  for 
insurance  companies  or  their  agents  to  make  any  agreement  relating 
to  the  rates  to  be  charged,  the  amount  of  commissions  to  be  allowed 
agents,  or  the  manner  of  transacting  their  business  within  the  state.* 
Nor  is  a  statute  unconstitutional  which  prohibits  combinations  to  fix 
rates  under  penalty  of  incurring  a  liability  to  specified  damages  in 
an  action  on  a  policy  issued  by  a  member  of  the  combination.'  A 
statute  providing  for  an  additional  recovery  by  the  plaintiff,  in  an 
action  on  a  fire  insurance  policy,  of  twenty-five  per  cent  on  the 
amount  of  the  actual  loss  or  damage,  if  the  insurer  belonged  to,  or 
was  a  member  of,  or  in  any  way  connected  with,  any  tariff  association 
for  the  fixing  of  rates  of  insurance,  either  at  the  time  of  the  issuance 
of  the  policy  or  subsequently  before  the  trial,  must  be  construed  as 
authorizing  the  recovery  of  a  penalty  of  twenty-five  per  cent  of  the 
loss  or  damage  covered  by  the  policy;  and  not  twenty-five  per  cent 
of  the  loss  or  damage  sustained  and  not  covered  by  the  policy.' 

IV.  Insurance  Agents  and  Brokers 

40.  Definitions;  Manner  of  Appointment. — An  insurance  broker  is 
one  who  acts  as  a  middleman  between  the  assured  and  the  insurer, 
and  who  solicits  insurance  from  the  public  under  no  employment 
from  any  special  company,  but  having  secured  an  order,  he  either 
places  the  insurance  with  a  company  selected  by  the  assured,  or  in 
the  absence  of  any  selection  by  him,  then  with  a  company  selected  by 

4.  Noble  ▼.  Mitchell,  100  Ala.  519,  7.  Oerman  Alliance  Ins.  Co.  v.  Hale, 
14  So.  581,  25  L.R.A.  238,  affirmed  219  U.  S.  307,  31  S.  Ct.  246,  55  U.  S. 
164  U.  S.  367,  17  S.  Ct.  Ill,  41  U.  (L.  ed.)  229;  Fireman's  Fund  Ins.  Co. 
S.  (L.  ed.)  472.  v.  Hellner,  159  Ala.  447,  49  So.  297, 

5.  McCarter  ▼.  Firemen's  Ins.  Co.,  17  Ann.  Cas.  793. 

74  N.  J.  Eq.  372,  73  Atl.  80, 135  A.  S.  8.  Fireman's  Fund  Ins.  Co.  v.  Hell- 
E.  708,  18  Ann.  Cas.  1048,  29  LJl.A.  ner,  159  AK  447,  40  Sa  207,  17 
(N.S.)  1194.  Ann.  Cas.  793. 

6.  Carroll  v.  Greenwich  Ins.  Co.,  199 
U.  S.  401,  26  S.  Ct.  66,  50  U.  S.  (L. 
ed.)  246. 
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such  broker.*  A  broker  is  the  agent  for  the  Insured,  according  to 
all  authorities  on  the  subject,  though  at  the  same  tinae  for  some  pur- 
poses he  may  be  the  agent  for  the  insurer,  and  his  acts  and  repre- 
sentations within  the  scope  of  his  authority  as  such  agent  are  binding 
on  the  insured."  One  who  negotiates  for  policies  for  a  commission 
paid  by  the  company  though  he  has  no  power  to  make  contracts  is 
an  agent  of  the  company,  within  the  meaning  of  a  statute  providing 
that  any  person  who  shall,  directly  or  indirectly,  receive  or  transmit 
money  or  other  valuable  thing  to  or  for  the  use  of  such  corporations, 
or  who  shall  in  any  manner  make  or  cause  to  be  made  any  contract, 
or  transact  any  business  for  or  on  account  of  any  such  corporations, 
shall  be  deemed  an  agent  of  such  corporations.**  The  provision  in  a 
standard  policy  that  "in  matters  relating  to  this  insurance  no  person, 
unless  duly  authorized  in  writing,  shall  be  deemed  the  agent  of  this 
company"  does  not  mean  that  the  insured  must  show  that  the  agent 
issuing  the  policy  was  appointed  by  a  written  instrument.** 

41.  Duration  of  Agency;  Discharge. — ^Notwithstanding  a  provision 
in  an  agent's  contract  entiUing  him  to  ninety  days'  notice  of  the  ter- 
mination of  his  agency,  he  has  no  claim  for  breach  of  contract  by  the 
immediate  termination  of  the  agency  by  a  receivership  on  the  com- 
pany's becoming  insolvent.*'  Where  an  insurance  agent  refuses  to 
permit  an  inspection  to  be  made  which  is  necessary  to  determine  the 
correctness  of  his  accounts,  and  disobeys  a  rule  as  to  collecting  premi- 
ums by  mail,  his  discharge  is  justified.**  But  where  the  authority 
of  an  insurance  agent  is  revoked,  notice  of  such  revocation  should 
be  given  to  persons  who  have  dealt  with  him  as  such  agent.  Other- 
wise, as  to  them,  he  will  be  deemed  to  have  authority  to  represent 
his  former  principal  and  to  bind  it  by  contracts  of  insurance  which 
he  had  authority  to  make  before  such  revocation.*' 

42.  Compensation. — The  most  important  question  which  arises  with 
reference  to  the  'compensation  of  insurance  agents  is  whether  an 
agent  entitled  to  commissions  on  renewal  premiums  is  entitled  to  a 
commission  on  such  a  premium  paid  after  the  termination  of  his 
agency.    Of  course  where  his  contract  of  employment  provides  that 

9.  Fiedman    v.    Consolidated    Fire,   Ann.  Cas.  1912C  362. 

etc.,  Ins.  Co.,  104  Minn.  76,  116  N.  18.  Law  v.   Waldron,  230  Pa.   St. 

W.  221,  124  A.  S.  R.  608;  ArfE  v.  458,   79   AtL   647,   Ann.   Cas.   1912A 

Star  Fire  Ins.  Co.,  125  N.  Y.  67,  25  467. 

N.  E.  1073,  21  A.  S.  B.  721, 10  L.R.A.  14.  Walker  t.  John  Hancock  Mat. 

609.  Life  Ins.  Co.,  80  N.  J.  L.  342,  79  Atl. 

10.  Davis  Lumber  Co.  t.  Hartford  354,  Ann.  Cas.  1912A  526,  35  L.BA. 
Fixe  Ins.  Co.,  95  Wis.  226,  70  N.  W.  (N.S.)  153. 

84,  37  L.R.A.  131.  15.  Aetna  Ins.  Co.  v.  Stambaugh- 

11.  Ford  V.  Buckeye  State  Ins.  Co.,  Thompson  Co.,  76  Ohio  St.  138,  81  N. 
6  Bush  (Ky.)  133,  99  Am.  Dec.  663.  E.  173,  118  A.  S.  B.  834;  Wilson  v. 

12.  Qazzam  v.  German  Union  Fire  Commercial  Union  Ins.  Co.,  51  S.  C. 
Ins.  Co.,  155  N.  C.  330,  71  S.  E.  434,  540,  39  S.  E.  245,  64  A.  S.  B.  700. 
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he  ^all  receive  a  certain  commission  on  renewal  premiums  so  long 
as  be  continues  to  be  the  agent  of  the  company,  he  is  not  entitled 
to  commissions  on  renewals  made  after  his  d^harge,*'  and  an  insur- 
ance agent  who  has  received  the  company's  circular  stating  his  com- 
missions, and  has  acted  on  it  for  fifteen  years,  and  has  received  and 
adjusted  his  compensation  by  it,  is  estopped  to  deny  that  it  was  the 
contract  under  which  he  acted,  and  is  bound  by  its  terms  as  the  meas- 
ure of  his  compensation.*'  The  right  to  commissions  on  renewal 
premiums  terminates  at  his  death,*'  discharge  for  cause,"  or  resig- 
nation, especially  where  the  contract  discloses  an  intent  that  the 
right  to  commissions  shall  not  extend  beyond  that  time.*"  Ordi- 
narily where  an  agency  is  terminated  by  mutual  consent  the  agent  has 
no  right  to  commissions  on  renewals.*  But  where  during  the  existence 
of  a  contract  his  right  to  commissions  on  premiums  received  by 
the  company  after  the  premium  for  the  iirst  year  had  been  fully  paid 
became  fixed  as  soon  as  he  caused  a  policy  to  be  taken  out,  the 
subsequent  abrogation  of  the  contract  of  employment  by  mutual  con- 
sent does  not  deprive  him  of  this'right;  the  mutual  abandonment  of 
the  contract  does  not  take  away  his  right  to  the  renewal  commissions 
already  earned  any  more  than  the  expiration  of  the  contract  by  the 
afflux  of  time  would  have  done  at  the  end  of  a  year  from  the  date  of 
the  agreement.*  Again  where  the  insurer  quits  business  the  agent 
is  not  entitled  to  commissions  on  renewals  on  a  contract  for  an  in- 
definite term.*  If  wrongfully  discharged  he  may,  however,  recover 
his  commissions  on  subsequent  renewals  under  his  contract  which 
is  general  in  terms,  though  the  company  had  a  right  to  terminate 
the  contract  at  any  time.*  Evidence  of  a  usage  at  the  place  where 
an  agent  did  business  whereby  insurance  agents  received  commis- 
sions on  renewals  effected  after  the  termination  of  the  agency  is 
inadmissible  where  the  agent's  contract  calls  for  payment  of  the 
highest  commissions  which  the  insurer  pays.*     Where  the  insurer 

16.  Stagg  V.  Connecticnt  Mut.  Life       Note:  7  Ann.  Cas.  1169  et  seq. 

Ins.  Co.,  10  WaU.  589,  19  U.  S.  (L.  20.  Scott  v.  TraveUers'  Ins.  Co.,  103 

ed.)  1038.  Md.    69,   63   Atl.   377,   7   Ann.    Cas. 

Note:   Ann.  Cas.  1912A  630.  1166  and  note. 

17.  Stagg  V.  Connecticnt  Mut.  life  1.  Note:  7  Ann.  Cas.  1170. 
Ins.  Co.,  10  WalL  589,  18  U.  S.  (L.  2.  Note:  7  Ann.  Cas.  1170. 

ed.)  1038.  S.  North   Carolina   State  Life  Ins. 

18.  Mills  T.  Union  Cent.  Life  In&   Co.  v.  Williams,  91  N.  C.  69,  49  Am. 
Co.,  77  Miss.  327,  28  So.  954,  78  A.   Rep.  637. 

S.  R.  622.  4.  Aetna  L.  Ins.  Co.  t.  Nissen,  84 

19.  Phceniz  Mut.  L.  Ins.  Co.  ▼.  Hoi-   Ind.  347,  43  Am.  Rep.  9L 

loway,  51  Conn.  310,  50  Am.  Rep.  20;       Notes:  35  L.R.A.(N.S.)  153;  7  Ann. 
Walker  v.  John  Hancock  Mut.  Life   Cas.  1170;  Ann.  Cas.  1912A  530. 
Ins.  Co.,  80  N.  J.  L.  342,  79  Atl.  354,       6.  Partridge  y.  Phoenix  Mat.  L.  Ins. 
Ann.   Cas.  1912A  526  and  note,   35   Co.,  16  Wall.  673,  21  U.  S.  (L.  ed.) 
L.R.A.(N.S.)  153  and  note.  229. 
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breaks  its  contract  with  an  agent  he  may  recover  Hie  prospective 
profits  to  arise  out  of  the  contract  if  they  can  be  shown  with  sufficient 
certainty.*  No  recovery  of  his  commissions  can  be  had  by  an  agent 
who  secures  applications  for  insurance  at  a  time  when  he  has  not  com- 
plied with  the  statute  prohibiting,  under  penalty,  the  soliciting  of 
insurance  without  a  license,  although  the  policies  are  not  issued  until 
after  the  license  is  i»x>cured,  and  the  statute  does  not  expressly  prevent 
the  recovery  of  the  commissions.'  A  statute  limiting  the  amounts 
which  insurance  companies  may  expend  for  securing  new  business  does 
not  apply  to  an  existing  long-term  contract  with  a  general  agent,  so  as 
to  reduce  the  amounts  to  be  paid  him  under  his  contract.  To  con- 
strue the  statute  otherwise  would  render  it  unconstitutional.'  When 
an  insurance  company,  in  accordance  with  its  right  to  do  so,  cancels 
a  policy  and  directs  its  agent  to  return  the  premium  which  has  not 
yet  been  remitted  to  the  company,  and  he  does  as  directed,  he 
may  recover  from  the  broker  who  procured  the  insurance  that  portion 
of  the  premium  paid  the  latter  as  commission,  where  there  is  an 
agreement  and  general  custom  for  repayment  in  such  a  case;*  but 
when  a  policy  has  been  canceled  and  the  unearned  premiums  re- 
turned to  the  assured,  the  insurer  cannot  recover  from  the  agent 
who  negotiated  the  insurance  any  part  of  the  commissions  paid, 
unless  it  was  so  agreed.**  Where  an  agent  has  a  vested  contract 
right  to  commissions  on  renewals,  such  right  is  assignable,  and  passes 
to  a  trustee  in  bankruptcy.** 

43.  General  Authority  of  Agents. — ^An  insurance  company  is  bound 
only  by  such  acts  of  its  agent  as  are  done  in  the  ordinary  course  of 
the  business  in  which  he  is  engaged,**  but  where  the  act  is  in  the 
apparent  course  of  the  business,  secret  limitations  on  the  agent's 
authority,  not  known  to  the  person  with  whom  he  is  dealing,  are 
of  no  efifect  to  limit  his  authority.**-   Hence,  if  a  person  is  employed 

6.  Wells  V.  National  Life  Ass-n,  99  C.  C.  A.  206,  18  L.R.A.(N.S.)  193 
Fed.  222,  39  C.  C.  A.  476,  53  LJI.A.   and  note. 

33.  12.  Hoffman  t.  John  Hancock  Mnt. 

7.  Black  V.  Security  Mut  Life  Ass'n,  L.  Lis.  Co.,  92  U.  S.  161,  23  U.  S. 
95  Me.  35,.  49  AtL  51,  54  L.R.A.  (L.  ed.)  539  (taking  hotse  in  payment 
939.  of  preminm  held  not  within  ordinary 

8.  Boswell  V.  Security  Mut.  Life  Ins.  course  of  business). 

Co.,  193  N.  T.  465,  86  N.  E.  532,  19  IS.  Union  Mut  L.  Ins.  Co.  ▼.  Wil- 

L.R.A.(N.S.)  946.  kdnson,  13  WalL  222,  20  U.  S.  (L.  ed.) 

9.  Ryder-Qongar  Co.  v.  Garretson,  617;  California  Ins.  Co.  v.  Qracey,  15 
53  Wash.  71,  101  Pac.  488,  132  A.  8.  Colo.  70,  24  Pac.  577,  22  A.  S.  R.  376 
R.  1053.  and  note;  Viele  v.  Oermania  Ins.  Co., 

10.  Hay  v.  American  Union  Fire  26  la.  0,  96  Am.  Dec.  83;  Miller  t. 
loB.  Co.,  167  N.  C.  82,  83  S.  E.  241^  Phoenix  Ins.  Co.,  27  la.  203,  1  Am, 
Ann.  Cas.  1916A  1129  and  note.  Rep.  262. 

11.  In  Re  Wri^t,  167  Fed.  644,  86  Note:  8  L.R.A.  72. 
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as  agent  of  a  life  insurance  company,  but,  by  a  secret  contract  between 
him  and  the  con^any's  general  agent,  he  is  to  be  simply  a  subagent, 
and  he  is  held  out  as  agent  of  the  company,  with  power  to  collect  and 
pay  over  premiums  to  its  general  agent,  the  company  must  answer 
for  collections  made  by  him  but  not  turned  over  to  it.**  The  power 
of  an  insurance  agent  to  fix  rates  of  premium,  to  give  consent  to  the 
increase  of  risks  and  change  of  occupation  of  buildings  insured,  to 
cancel  policies  on  account  of  increase  of  risks,  and  to  exercise  super- 
vision over  the  property  covered  by  policies  issued  at  his  agency,  etc., 
are  necessary  incidents  of  his  general  authority  to  eflfect  contracts  of 
insurance,  to  conduct  the  business  at  his  agency,  and  to  do  all  things 
necessary  and  proper  in  the  prosecution  thereof, — ^all  of  which  he 
has  implied  authority  to  do,  subject,  of  course,  to  limitations  imposed 
by  his  principals  and  known  to  those  with  whom  he  deals."  One 
who  is  apparently  the  general  agent  of  an  insurer  may  bind  his  com- 
pany to  a  special  risk,  though  his  instructions  deny  him  that  author- 
ity, which  fact  is  unknown  to  the  insured,**  or  may  stipulate  for  an 
insertion  in  an  insurance  contract  of  a  clause  relating  to  tiie  occupancy 
of  the  buildings  to  be  insured,*'  or  may,  after  a  loss,  fill  up  a  policy 
which  he  had,  previous  to  the  loss,  stipulated  to  deliver.**  However, 
an  agent  with  power  to  solicit,  receive,  and  report  applications  has 
no  power  to  accept  them,  or  to  bind  his  company  by  stating  that  the 
risk  attaches  before  issuance  of  a  policy,**  though  a  general  state 
agent  has  been  held  to  have  power  to  enter  into  oral  contracts  of 
insurance.**  Representations  by  an  agent,  who  was  empowered  only 
to  receive  appUcations  and  transmit  them  to -the  company,  that  it 
was  solvent,  and  that  its  capital  stock  was  all  paid  up,  are  not  admis- 
sible against  the  company,  as  he  was  speaking  of  matters  beyond  the 
scope  of  his  authority.**  An  agent  of  an  insurance  company  has 
apparent  authority  to  insure  in  the  modes  authorized  by  the  com- 
pany's charter,  and  on  the  terms  and  conditions  inserted  in  their 
policies  in  ordinary  use,*  and  an  agent  having  power  to  solicit 
insurance,  transmit  applications,  collect  premiums,  and  receive  pay 
therefor  may,  under  some  statutes,  bind  his  principal  by  supple- 
mental agreements.*    A  local  custom  that  insurance  agents,  after  their 

14.  HaU  V.  Union  C.  L.  Ins.   Co.,  WaU.  560,  22  U.  S.  (L.  ed.)  423. 

23  Wash.  610,  63  Pac.  505,  83  A.  S.  R.  19.  Stockton  v.  Fireman's  Ins.  Ck)., 

844,  51  L.R.A.  288.  33  La.  Ann.  677,  39  Am.  Rep.  277, 

16.  Viele  v.  Oermania  Ins.  Co.,  26  20.  Relief  Fire  Ins.   Co.  v.   Shaw, 

la.  9,  96  Am.  Dec.  83  and  note.  94  U.  S.  574,  24  U.  S.  (L.  ed.)  291. 

16.  Ruggles  V.  American  Cent.  Ins.  21.  Fogg  v.  Pew,  10  Gray  (Mass.) 
Co.,  114  N.  Y.  415,  21  N.  E.  1000,  11  409,  71  Am.  Dec.  662. 

A.  S.  R.  674.  1.  De   Grove   v.   Metropolitan   In«. 

17.  Continental   Ins.   Co.   v.   Ruck-  Co.,  61  N.  Y.  594,  19  Am.  Rep.  305. 
man,  127  III.  364,  20  N.  E.  77,  U  A.       2.  Shakman  v.  United  States  Credit 
S.  R.  121.  System  Co.,  92  Wis.  366,  66  N.  W. 

18.  Franklin  P.  Ins.  Co.  v.  Colt,  20  528,  53  A.  S.  R.  920,  32  L.R.A.  383. 
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agency  has  terminated,  may  cancel  policies  issued  through  them 
within  a  certain  period,  so  that  they  may  turn  over  the  insurance 
represented  hy  such  policies  to  some  other  company  of  which  they 
may  have  the  agency,  is  imreasonable  and  void  as  being  opposed  to 
established  rules  of  law  governing  the  relation  of  principal  and  agent.* 
A  statute  may  make  foreign  insurance  companies  responsible  for 
the  acts  of  persons  who  assume  to  aid  them  in  Uie  transaction  of  their 
business,  and  this  is  the  effect  of  a  statute  declaring  that  the  twm 
"general  agent"  shall  include  an  acknowledged  agent,  surveyor, 
broker,  or  any  other  person  or  persons  who  shall  in  any  way  aid  in 
toansacting  the  insurance  business  of  any  insurance  company  not 
incorporated  by  the  laws  of  the  state.*  The  most  important  questions 
with  reference  to  the  authority  of  insurance  agents  are  in  connection 
with  the  waiver  of  forfeitures,  a  subject  treated  in  a  subsequent  part 
of  this  article.* 

44.  Insurance  of  Property  in  Which  Agent  Has  Interest. — It  is  well 
settled  that  an  agent  of  a  fire  insurance  company  is  not  authorized 
to  write  a  policy  on  his  own  property ;  •  nor  can  he  bind  his  prin- 
cipal by  issuing  a  policy  to  a  corporation  of  which  he  is  an  ofRoer 
and  stockholder,'  unless  his  act  in  issuing  the  policy  involves  no 
breach  of  duty  to  either  party.*  However,  a  policy  issued  by  a  fire 
insurance  agent  to  himself  is  not  absolutely  void,  Iwit  is  merely  void- 
able at  the  option  of  either  party.*  Instructions  by  a  general  to  a 
local  insurance  agent,  who  signifies  his  desire  to  write  a  policy  on 
his  own  property,  to  write  it  in  the  usual  way,  are  not,  however,  suffi- 
cient to  make  a  contract  binding  on  the  company  if  no  notification 
is  given  to  it  that  the  policy  has  been  written,  although  the  custom, 
is  for  agents  to  insure  their  own  property.**  But  where  an  adjuster, 
with  knowledge  that  the  agent  who  issued  the  policy  was  financially 
interested  in  the  property  insured,  proceeds  as  though  the  insurance 
were  valid  and  puts  the  insured  to  the  trouble  and  expense  of  making 

3.  Merdiants'  Ins.  Co.  v.  Prince,  60  7.  Arispe  Hereantile  Go.  ▼.  Capital 
Uinn.  53,  52  N.  W.  131,  36  A.  S.  B.  Ins.  Co.,  133  la.  272,  110  N.  W.  593, 
626.  12  Ann.  Cas.  93  and  note,  9  L.R.A. 

4.  Continental  Ins.  Co.  v.  Rnckman,  (N.S.)  1084  and  note;  Arisi>e  Mer- 
127  HL  364,  20  N.  E.  77,  11  A.  S.  cantile  Co.  t.  Qaeen  Ins.  Co.,  141  la. 
E.  121.  607,  120  N.  W.  122, 133  A.  S.  R.  180. 

5.  See  infra,  par.  336  et  seq.  Note:  49  L.RA.(N.S.)  973. 

6.  Zunmermann  v.  Dwelling  Honse  8.  Citizens'  State  Bank  v.  Shawnee 
Ins.  Co.,  110  Mich.  399,  68  N.  W.  215,  Fire  Ins.  Co.,  91  Kan.  18,  137  Pac. 
33  LJI.A.  698;  Wildberger  v.  Hart-  78,  49  L.R.A.(N.S.)  972  (policy  is- 
ford  Fire  Ins.  Co.,  72  Miss.  338,  17  sued  by  o£Bcer  of  mortgagee). 

So.  282,  48  A.  S.  R.  558,  28  L.R.A.       9.  Note:  12  Ann.  Cas.  95,  96. 
220  (agent  receiver  of  property).  10.  Zimmermann  v.  Dwelling  Honse 

Notes:  9  L.R.A.(N.S.)  1084,  «  Ins.  Co.,  110  Mich.  399,  68  N.  W.  216, 
Llt.A.(N.S.)   972,  12  Ann.  Cas.  95.  33  L.R.A.  698. 

873 


Digitized  by 


Google 


i  m  INSURANCE  14  B.  C.  L. 

proofs  of  loss,  the  insurer  is  estopped  to  urge  the  invalidity  of  the 
policy  arising  from  the  agent's  dual  relation  to  the  parties.*^ 

45.  Liability  of  Agent  and  Sureties. — ^Where  an  agent  is  guilty  of 
negligence  or  exceeds  his  authority  he  is  liable  to  the  company  for 
the  damages  caused  thereby.**  Thus  he  is  liable  for  issuing  a  policy 
contrary  to  instructions,**  or  for  failing  to  comply  promptly  with 
his  company's  clear  and  specific  written  instructions  to  cancel  a  cer- 
tain policy  at  the  earliest  possible  moment ;  **  but  the  failure  of  the 
insurer  to  demand  imconditionally  a  cancellation  of  a  policy  after 
the  agent  has  neglected  to  comply  with  its  demand  to  secure  an 
increased  premium  or  cancel  the  policy,  until  a  loss  occurs,  will 
prevent  its  holding  the  agent  liable  for  more  than  the  additional 
premium  demanded.**  An  insurance  agent  is  not  liable  to  the  com- 
pany for  loss  on  a  risk  which  he  was  forbidden  to  take  where  the 
policy  was  issued  without  his  knowledge,  consent,  or  ratification,  by 
a  clerk  in  his  office  who  forged  his  name  to  it,  if  the  wrong  was 
not  committed  for  his  purposes,  and  he  never  consented  to  profit  by 
it,**  but  where  an  agent  employs  a  subagent  and  permits  him  to  sign 
and  deliver  policies  and  collect  premiums,  he  is  liable  to  the  insur- 
ance company  for  the  acts  of  the  subagent.*'  The  payment  by  a 
general  agent  to  the  company  of  the  amount  of  the  defalcation  of  a 
local  agent,  for  which  the  general  agent  is  responsible,  does  not  relieve 
the  sureties  of  the  local  agent  from  liability  on  his  bond.**  The 
general  agent  in  such  a  case  has,  as  between  him  and  the  agent,  a 
special  property  in  the  premiums  collected  by  the  agent  and  is  entitled 
to  receive  them.  This  right  gives  him  a  remedy  against  the  agent 
.  on  his  refusal  to  pay  over  the  saxofi  as  directed.**  An  insurance 
agent  who,  without  authority,  represents  that  a  policy  permits  a  cer- 
tain article  to  be  kept  on  the  insured  premises  is  personally  Uable 
to  the  assured,  who,  relying  on  such  representations,  takes  the  policy, 
and  it  is  held,  after  a  loss,  that  the  keeping  of  such  article  avoided  the 
policy.**  After  an  agent's  connection  with  an  insurer  haa  ceased  he 
may  use  all  legitimate  efforts  to  procure  a  transfer  of  policies  to  a  new 

11.  Arispe  Meicantile  Co.  v.  Queen   Co..  102  Fed.  48,  43  C.  C.  A.  310, 
Ins.  Co.,  141  la.  607,  120  N.  W.  122,  49  L.R.A.  530. 

133  A.  S.  R.  180.  17.  Franklin  Fire  Ins.  Co.  v.  Biad- 

12.  Note:  8  L.R.A.  72.  ford,  201  Pa.  St.  32,  50  Atl.  286,  88 
18.  Note:  22  L.R.A.(N.S.)  510.          A.  S.  R.  770,  55  L.RjSl.  408. 

14.  Queen  City  Fire  Ins.  Co.  v.  First  18.  Hough  v.  Aetna  Life  Ins.  Co., 

Nat.  Bank,  18  N.  D.  603,  120  N.  W.  57  Dl.  318,  "ll  Am.  Rep.  18. 

545,  22  LJIA.(N.S.)  509  and  note.  19.  Hazelton  v.  Loeke,  104  Me.  164, 

16.  Phoenix  Ins.  Co.  v.  Banks,  114  71  Atl.  661,  15  Aim.  Ca&  1009,  20 

Ark.  18,  169  S.  W.  233,  L.R.A.1915A  L.RA.(N.S.)  35. 

860.  20.  Eroeger  y.  Pitcaim,  101  Pa.  St 

16.  Bradford  v.  Hanover  Fiie  Ins.  311,  47  Am.  Rep.  718. 
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company  which  he  represente,  in  the  absence  of  a  contractual  restraint 
or  violation  of  a  business  secret  or  trust.* 

46.  Assistants  and  Clerks. — Where  subagents  aie  necessary  to  the 
proper  transaction  and  carrying  on  of  the  business  committed  to  an 
insurance  agent,  the  latter  has  implied  authority  to  appoint  sub- 
agents,*  and  an  insurance  company  is  responsible  not  only  for  acts' 
of  its  agents  within  the  scope  of  their  agency,  but  also  for  ihe  acts 
of  the  agents'  clerks,  when  the  company  knew  or  ought  to  have 
known  that  other  persons  would  be  employed  by  and  to  act  for  the 
agents.*  Accordingly,  a  general  agent  of  an  insurance  company  may 
delegate  his  power  to  a  clerk,  assistant,  or  subagent  to  the  extent  of 
authorizing  the  last-named  to  agree  that  a  policy  to  be  issued  shall  con- 
tain a  condition  permitting  the  buildings  insured  to  remain  vacant 
for  a  period  not  exceeding  thirty  days  without  notice  to  the  insurer.* 

47.  Ratification  of  Unauthorized  Acts. — If  an  unauthorized  person 
solicits  insurance,  and  the  insurer  accepts  the  application,  it  thereby 
ratifies  the  unauthorized  act  and  places  such  person  on  the  same 
foundation  and  invests  him  with  the  same  authority  as  its  commis- 
sioned agents,*  and  is  estopped  afterwards  to  deny  the  authority.* 

48.  Agency  for  Insured. — According  to  the  weight  of  authority, 
where  an  insurance  agent  who  is  unable  or  unwilling  to  sell  insur- 
ance in  his  own  company  to  an  appUcant  therefor  procures  insuiv 
ance  in  a  company  not  represented  by  himself,  either  by  direct  apph- 
cation  to  the  company  or  through  an  agent  of  such  company,  he  acts 
as  the  agent  of  the  insurer  and  not  of  the  insured,'  and  in  some 
jurisdictions  it  is  expressly  provided  by  statute  that  under  such  cir- 
cumstances the  insurer  shall  be  charged  with  the  agent's  knowledge 
of  any  facts  aflfecting  the  risk  Issued,  and  that  he  shall  be  considered 
the  agent  of  the  company  issuing  the  insurance.®  But  where  a  stat- 
ute declares  the  power  of  a  broker,  a  provision  that  every  person 
soliciting  insurance  and  procuring  an  application  therefor  shall  be 
held  to  be  the  agent  of  the  party  afterward  issuing  insurance  thereon, 

1.  Stein  ▼.  National  Life  Aas'n,  105  6.  Terry  v.  Provident  Fund  Soc.,  13 
Ga.  821,  32  S.  E.  615,  46  L.R-A..  150.  Ind.  App.  1,  41  N.  E.  18,  55  A.  S.  R. 

2.  North  America  Ins.  Co.  t.  Thorn-  217;  Kansas  Jfarmer's  Fire  Ine.  Co. 
fon,  130  Ala.  222,  30  So.  614,  89  A.  v.  Saindon,  52  Kan.  486,  35  Pac.  15, 
S.  R.  30,  55  LJIA.  547.  39  A.  S.  R.  356. 

Notes:   21  L.R.A.  342;   Ann.   Cas.  6.  McArthur  v.  Home  life  Ass'n,  73 

1915D  12.  la.  336,  35  N.  W.  30,  5  A.  S.  R.  684. 

And  see  infra,  par.  341.  7.  Travelers  Ins.  Co.  v.  Thome,  180 

3.  Duluth  Nat.  Bank  v.  Enoxville  Fed.  82,  103  C.  C.  A.  436,  37  L.R.A. 
Fire  Ins.  Co.,  85  Tenn.  76,  1  S.  W.  (N.S.)  626 

689,  4  A.  S.  B.  744.  Note:  20  Ann.  Cas.  1232. 

4.  Continental  Ins.  Co.  v.  Ruekman,       8.  Note:  20  Ann.  Cas.  1233. 
127  Li.  364,  20  N.  B.  77,  11  A.  S.  R. 

121. 
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or  a  renewal,  does  not  increase  or  extend  the  power  of  sach  broker.* 
There  is  authority  for  the  proposition  that  an  insurance  agent  to 
whom  a  person  makes  a  request  for  insurance,  and  who,  acting  as 
broker,  procures  all,  or  part,  of  such  insurance  through  agents  of  other 
companies  not  represented  by  him,  may  be  the  agent  of  the  insured. 
The  mere  fact  that  he  receives  a  commission  from  the  agent  of  a 
company  which  he  does  not  represent,  for  placing  the  insurance  with 
it,  does  not  make  him  the  agent  of  that  company  under  this  view.*" 
It  would  seem  that  the  ordinary  broker  who  is  the  agent  for  no  com- 
pany, but  procures  insurance  through  regular  agents,  is  the  agent 
of  the  insured,**  so  that  where  the  insured  notifies  the  broker  to 
cancel  a  policy,  and  he  fails  to  do  so,  the  policy  will  remain  in 
force  as  the  insurance  company  must  be  notified  of  the  cancellation 
in  order  to  make  it  effective.**  An  insurance  broker  may  represent 
either  the  insured  or  the  insurer,  or  both,  for  certain  purposes.  The 
question  is  one  of  fact  to  be  determined  from  the  evidence.  He 
may  be  the  agent  of  the  insurer  for  the  purpose  of  delivering  the 
policy  and  collecting  the  premiums,  for  the  collection  of  the  pre- 
miums only,  or  not  even  for  that  purpose.** 

49.  Agency  for  Both  Parties. — According  to  some  decisions  the 
same  person  may  act  as  agent  for  both  the  insurer  and  insured  so 
long  as  the  interests  of  the  two  principals  are  not  incompatible,  and 
the  parties  consent  thereto,  with  full  knowledge  of  the  facts,  as  the 
rule  of  public  policy  forbidding  a  dual  agency  is  for  the  protection 
of  innncent  parties  who  have  not  waived  the  benefit  thereof.**  Under 
this  view  an  insurance  tigent  may  be  constituted  the  agent  of  a  prop- 
erly owner  for  the  purpose  of  keeping  property  insured  and  select- 
ing the  insurer,  and  he  may  therefore  cancel  an  existing  policy  and 
substitute  another  in  its  place ;  *'  and  where  such  an  agent  cancels 
a  policy  and  immediately  reinsures  in  another  company,  paying  the 
premium,  notifying  the  assured  by  mail  of  the  transaction,  and  deposit- 
ing the  policy  in  his  safe  for  the  assured,  this  is  a  sufficient  cancella- 
tion of  the  first  and  delivery  of  the  second  policy  to  bind  the  latter 
company  in  case  of  loss.**    On  the  other  hand,  there  is  good  author- 

9.  Fredman  v.  Consolidated  Fire,  Bell,  166  HI.  400,  45  N.  E.  130,  57  A. 
etc.,  Ins.  Co.,  104  Minn.  76,  116  N.  S.  R.  140;  Fredman  v.  ConsoUdated 
W.  221,  124  A.  S.  R.  608.  Fire,  etc.,  Ins.  Co.,  104  Minn.  76,  ITS 

10.  In  re  Morris  McGraw  Wooden   N.  W.  221,  124  A.  S.  R.  608. 

Ware  Co.,  126  La.  32,  52  So.  183,  20  14.  Note:  6  Ann.  Cas.  442.     As  to 

Ann.  Cas.  1229  and  note;  38  L.R.A  the  rule  prohibiting  dual  agency,  see 

(N.S.)  614.  PEiNCiPAii  AND  Agent. 

U.  Note:   38   L.R.A.(N.S.)    614  et  15.  Phoenix  Ins.  Co.  v.  State,  76  Ark. 

seq.  180,  88  S.  W.  917,  6  Ann.  Cas.  440  anil 

.  12.  In  re  Morris  MoGraw  Wooden  note. 

Ware  Co.,  126  La.  32,  52  So,  183,  20  Note:  49  LJt.A.(N.S.)  974. 

Ann.  Cas.  1229,  38  L.R.A.(N,S.)  614.  16.  Dibble  v.  Northern  Assnr.  Co., 

13.  Lumbermen's  Mut.   Ins.   Co.  v.  70  Mich.  1,  37  N.  W.  704,  14  A  S. 
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ity  to  the  effect  that  a  contract  of  an  insurance  agent  to  keep  the 
property  of  another  person  covered  by  insurance  in  a  certain  com- 
pany, and  renew  all  policies  therein  aa  they  expire  so  that  none  of 
the  property  shall  become  izninsured  by  mere  expiration  of  the  pol- 
icy, is  not  valid,  because  it  would  impose  a  double  agency  and  incon- 
sistent duties  on  him,  and  where  this  view  prevails  the  principal 
cannot  recover  damages  of  the  agent  for  his  negligence  in  failing 
to  obtain  or  complete  the  insurance  according  to  his  contract.*'  An 
insurance  agent  who  is  also  employed  by  the  owner  of  property  to 
watch  it  may  bind  the  company  by  a  policy  of  insurance  thereon 
as  his  duties  are  not  inconsistent.** 

50.  General  Authority  and  Liability  of  Broker. — ^Within  the  scope 
of  the  authority  of  an  insurance  broker  to  procure  insurance  his  prin- 
cipal is  bound  by  whatever  he  may  do,  to  the  same  extent  as  if  it 
were  done  by  the  principal  himself.**  An  agent  is  liable  for  failing 
to  follow  instructions  from  his  principal  to  obtain  insurance  where 
he  has  funds  of  the  principal  in  his  hands,  or  where  he  has  been 
in  the  habit  of  obeying  such  instructions,  or  where  the  order  is  an 
implied  condition  of  the  acceptance  of  a  bill  of  lading,  which  is 
accepted.**  A  broker  who  accepts  an  employment  to  procure  insur- 
ance should  act  promptly  and  in  case  he  is  unable  to'  procure  th« 
insurance  seasonably  should  notify  his  principal  thereof  within  a 
reasonable  time.*  Where  an  agent  has  failed  to  procure  insur- 
ance as  directed,  and  the  insurance  if  procured  would  have  been 
unenforceable,  no  recovery  can  be  had  against  him  for  his  negli- 
gence, though  it  is  the  custom  of  insurers  to  issue  such  policies  and 
to  pay  losses  thereunder  without  question.'  The  general  rule  is  that 
an  insurance  broker  is  not  a  guarantor  of  the  financial  condition 
or  solvency  of  the  company  from  which  he  obtains  the  insurance,' 
but  he  is  bound  to  use  reasonable  skill  in  performing  the  acts  re- 
quired of  him,  and  is  liable  to  his  principal  for  negligence,*  and 
of  course  his  failure  to  use  such  care  may  render  him  liable  to 
the  insured  for  resulting  losses  due  to  the  insolvency  of  the  insurer.* 

R.  470.    See  generally  as  to  the  effect  20.  Smith  v.  Lascelles,  2  T.  R.  187, 

of  notice  to  the  agent  under  such  cir-  1  Rev.  Rep.  457, 13  Eng.  Rul.  Cas.  401 

oomstanoes,  infra,  par.  189.  and  note. 

17.  Ramspeck  v.  Pattillo,  104  Ga.  1,  Note:  38  L.R.A.(N.8.)  632. 
772,  30  S.  E.  962,  69  A  S.  R.  197,  42  2.  Webster  v.  De  Tastet,  7  T.  R. 
L.R.A.  197.  157,  4  Rev.  Rep.  402,  13  Eng.  Rul. 

Notes:  49  L.R.A,(N.S.)  974;  6  Ann.  Cas.  335. 

Cas.  441.  3.  Beckman  v.  Edwards,  59  Wash. 

18.  Northrup  v.  Germauia  F.  Ins.  411,  110  Pac.  6,  Ann.  Cas.  1912B  40 
Co.,  48  Wis.  420,  4  N.  W.  360,  33  and  note. 

Am.  Rep.  815.  4.  Note:  38  L.B.A.(N.S.)  631. 

19.  John  R.  Davis  Lnmber  Co.  ▼.       6.  Notes:    38    L.R.A.(N.S.)     631; 
Hartford  Fire  Ins.  Co.,  95  Wis.  226,   Ann.  Cas.  19I2B  40. 

70  N.  W.  84,  37  L£A.  131. 
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In  England  it  is  held  that  if  an  inenirance  broker  keeps  in  his  hands 
a  policy  he  has  effected,  he  is  bound  to  use  reasonable  diligence 
to  procure  the  underwriters  to  settle  and  pay  any  loss  that  may  hap- 
pen on  it,*  but  he  is  not  bound  to  sue  for  a  loss  at  the  demand  of 
his  principal  without  offer  of  indemnity.*  Where  the  broker  has 
received  payment  for  a  loss  from  the  insurer,  he  is  liable  to  the 
insured  therefor.* 

51.  Lien  for  Premiums  and  Recovery  Thereof. — An  insurance 
broker  is  entitled  to  a  hen  on  a  policy  procured  by  him  for  pre- 
miums paid  thereon,*  even  though  the  person  employing  him  is  not 
the  owner  of  the  property  insured,  unless  the  broker  knew  of  that 
fact  when  procuring  the  policy,*"  and  though  he  parts  with  the 
possession,  if  the  policy  afterwards  comes  into  his  hands  again, 
his  hen  is  revived,  unless  the  manner  of  his  parting  with  it  mani- 
fests his  intention  to  abandon  it.  In  such  a  case,  an  intermediate 
assignee  takes  cum  onere.  But  in  the  case  of  other  liens  acquired 
on  the  policy,  if  it  be  assigned,  bona  fide,  for  a  valuable  considera- 
tion, while  out  of  the  possession  of  the  person  acquiring  the  lien, 
and  afterwards  return  into  his  hands,  the  lien  does  not  revive  as 
against  the  assignee.**  A  broker  who  has  become  liable  for  the  pre- 
mium on  a  policy  may  recover  the  amount  thereof  from  the  insured 
though  he  has  not  paid  the  insurer.** 

V.  Requisites  and  Validity  of  Contract  Generally 

Oenered  Principles 

52.  Existence  of  Subject  Matter. — ^In  marine  insurance  policies  it 
is  not  unusual  to  provide  that  the  risk  shall  attach  "lost  or  not  lost," 
and  no  question  is  made  as  to  the  validity  of  a  policy  so  providing. 
Of  course  in  the  case  of  other  property  insurance  there  is  usually 
no  occasion  for  such  a  provision,  and  none  is  ordinarily  inserted  in 
such  policies.  There  would  seem  to  be  no  reason,  however,  why,  if 
the  property  is  distant,  and  its  status  unknown  to  either  party,  an 
insurance  against  fire  will  not  bind  the  insurer  for  a  loss  occur- 
ring before  the  date  of  the  contract,  if  either  the  poUcy  or  the  attend- 
ing circumstances  show  that  the  parties  so  intended.*'    Accordingly 

6.  Bonsfield  v.  Creswell,  2  Gampb.   38  Am.  Dec.  291. 

545,  11  Rev.  Rep.  794,  13  Eng.  Rul.       Note:  13  Eng.  RnL  Gas.  463. 
Gas.  420;  WUKams  v.  Knight,  [1894]       10.  Note:  38  LJB.A.(N.S.)  643. 
P.  342,  64  L.  J.  P.  D.  &  A.  16,  71       11.  Spring  v.   South  Garolina  Ins. 

L.  T.  N.  S.  92, 13  Eng.  Rul.  Gas.  456.  Go.,  8  Wheat.  268,  5  U.  S.  (L.  ed.) 

7.  Williams  v.  Knight,   [1894]   P.  614. 

342,  64  L.  J.  P.  D.  &  A.  15,  71  L.  T.  12.  Power  v.  Butcher,  10  B.  ft  C. 

N.  S.  92,  13  Eng.  EuL  Gas.  456.  329,  21  E.  G.  L.  89,  5  M.  ft  R.  327, 13 

8.  Note:  38  L.R.A.(N.S.)  632.  Eng.  RnL  Gas.  407. 

9.  McKenzie  v.  Nevius,  22  Me.  138,  13.  Security  Fire  Ins.  Co.  v.  Kea- 
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where  an  application  for  insurance  is  acc^ted  and  a  policy  issued 
which  is  antedated,  the  fact  that  the  property  has  already  been  de- 
stroyed does  not  defeat  a  recovery  if  th«  loss  occurred  during  the  term 
of  the  policy  and  there  was  no  fraud  or  concealment  by  the  insured.** 
53.  Executory  Contract  to  Insure. — ^Executory  contracts  to  insure 
in  the  future  are  valid  "  and  specific  performance  thereof  may  be 
compelled  even  after  a  loss  which  would  be  covered  by  the  policy, 
if  issued.**  Where  an  applicant  for  insurance  accepts  the  propo- 
sition of  the  insurer  to  take  the  risk  at  a  certain  premium,  there  is 
a  complete  executory  contract  of  insurance,*'  which  must  be  under- 
stood as  a  contract  for  a  policy  in  the  usual  form.**  In  the  case  of 
an  insurance  of  goods  shipped  from  and  to  a  port  or  ports  designated, 
or  on  a  voyage  particularly  specified,  the  ship  to  be  afterwards  de- 
clared, and  the  rate  of  premium  to  be  paid  is  ascertained,  and  inserted 
in  the  body  of  the  policy  at  its  execution,  the  contract  becomes  com- 
plete, and  the  policy  attaches  on  the  goods  from  the  time  they  are 
laden  on  board  the  vessel,  as  soon  as  the  ship  is  declared  or  reported,  - 
provided  the  shipment  comes  within  the  description  in  the  policy. 
But  until  the  declaration  is  made  by  the  assured,  it  is  inchoate  and 
incomplete;  and,  if  not  made  at  all,  the  risk  is  regarded  as  not  hav- 
ing commenced,  and  the  assured  is  entitled  to  a  return  of  his  pre- 
mium. Such  a  policy  is  binding,  however,  where  the  vessel  on  which 
the  goods  are  shipped  does  not  fall  below  the  prescribed  rating  as 
the  policy  fixes  the  premium  in  such  an  event.  In  the  case  of  an 
open  policy  in  which  the  parties  agree  that  in  respect  to  vessels  rat- 
ing lower  than  A  2,  the  premiums  on  the  risks  shall  be  fixed  at  the 
time  they  are  declared  or  reported;  when  thus  fixed,  and  the  pre- 
mium paid  or  secured,  the  policy  attaches  upon  the  goods  from  ihe 
time  they  are  laden  on  board  the  vessel.  The  mere  declaration  of 
the  ship,  on  board  of  which  the  goods  are  laden,  is  not  sufiicient 
to  complete  the  contract,  as  something  more  is  to  be  done  by  the 
assured;  he  must  pay  or  secure  the  additional  premium  which  the 
underwriter  has  reserved  the  right  to  fix,  at  the  time  of  the  declara- 
tion of  the  risk.*'  The  insurer  does  not,  by  insisting  that  a  reference 
cannot  be  had  and  that  it  has  the  sole  right  to  name  the  premium 
on  an  open  or  running  policy  not  to  become  effective  until  the  name 

tucky,  etc.,  Ins.  Co.,  7  Bosh   (Ky.)  Md.  437,  16  Atl.  109,  1  L.E.A.  548. 

81,  3  Am.  Eep.  301.  And  see  infra,  par.  675. 

14.  Commercial  Ins.  Co.  v.  Hallock,  17.  Eames  ▼.  Home  Ins.  Co.,  94 
27  N.  J.  L.  646,  72  Am.  Dec.  379.  U.  S.  621,  24  U.  S.  (L.  ed.)  298. 

15.  Benner  v.  Philadelphia  Fire  18.  De  Qrove  v.  Metropolitan  Ins. 
Afls'n,  229  Pa.  St  75,  78  Atl.  44,  140  Co.,  61  N.  T.  594,  19  Am.  Bep.  305. 
A.  S.  R.  706.  19.  Orient  Mut  Ins.  Co.  v.  Wright, 

16.  Phoenix  Ins.  Co.  ▼.  Rylaud,  69  23  How.  401, 16  U.  S.  (L.  ed.)  524. 
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of  the  ship  is  reported,  waive  its  right  to  insist  that  the  policy  did 
not  become  effective  because  of  a  refusal  to  pay  the  premium  named.** 

54.  Power  of  Agent — There  is  authority  to  the  effect  that  an  insur- 
ance ag^nt  authorized  to  take  risks  in  one  place  is  assumed  to  have 
authority  to  take  them  anywhere,  and  a  risk  taken  by  him  outside 
of  his  real  jurisdiction  is  binding  on  the  company  which  he  repre- 
sents.^ On  the  other  hand,  it  has  been  held  that  the  fact  that  one 
is  a  general  agent  of  an  insurance  company  for  a  defined  territory 
gives  him  no  power  to  bind  the  company  by  contracts  entered  into 
outside  of  his  territorial  limits.*  Nor  is  an  insured  affected  by  the 
omission  of  insurance  agents  to  comply  with  instructions  to  transmit 
to  the  company  copies  of  the  written  parts  of  all  policies  issued  by 
the  agents,  and  of  any  indorsements  made  thereon  by  them.*  A 
general  usage  or  custom  to  the  effect  that  persons  authorized  to  solicit 
insurance  can  bind  their  principal  until  notice  of  the  refusal  of  the 
risk  is  received  by  the  agent  and  communicated  to  the  person  desiring 
insurance  is  valid,  and  is  binding  both  upon  stock  and  mutual  insur- 
ance  corporations  insuring  against  loss  by  fire.* 

55.  Oral  Contract  of  Insurance  Generally. — ^The  authorities  are 
agreed  that  in  the  absence  of  a  statute  to  the  contrary,  of  which  there 
are  examples,'  an  oral  contract  of  insurance  which  contains  all  of 
the  elements  essential  to  a  contract  is  valid.*  Such  a  contract  for 
a  period  of  one  year,  beginning  on  its  date,  is  not  within  the  statute 
of  frauds,'  and  even  a  contract  to  insure  for  three  years  is  not  within 
the  statute  of  frauds,  since  it  may  be  completely  performed  within 

20.  Sun  Mut.   Ins.   Co.  v.  Wright,  (Mass.)  448,  77  Am.  Dec.  419;  Putnam 

23  How.  412,  16  U.  S.  (L.  ed.)  529.  v.  Home  Ins.  Co.,  123  Mass.  324,  25 

1.  Hahn  v.  Quardian  Assur.  Co.,  23  Am.  Rep.  93;  Northrap  v.  Mississippi 
Ore.  576,  32  Pae.  683,  37  A.  S.  R.  709.  VaUey  Ins.  Co.,  47  Mo.  435,  4  Am.  Rep. 

2.  North  America  Ins.  Co.  v.  Thorn-  337;  Fish  v.  Cottenet,  44  N.  Y.  538, 
ton,  130  Ala.  222,  30  So.  614,  89  4  Am.  Rep.  715;  Ellis  v.  Albany  City 
A.  S.  B.  30,  55  L.R.A.  547,  Fire  Ins.  Co.,  50  N.  Y.  402,  10  Am. 

8.  Gloucester  Mfg.  Co.  v.  Howard  Rep.  495;  Newark  Mach.  Co.  v.  Ken- 
Fire  Ins.  Co.,  5  Gray  (Mass.)  497,  66  ton  Ins.  Co.,  50  Ohio  St  549,  35  N. 
Am.  Dec.  376.  E.   1060,   22   L.E.A.   768   and   note; 

4.  Brown  v.  Franklin  Mut  Fire  Ins.  Benner  v.  Philadelphia  Fire  Ass'n,  229 
Co.,  165  Mass.  565,  43  N.  E.  512,  52  Pa.  St.  75,  78  Atl.  44,  140  A.  S.  B. 
A.  S.  R.  534.  706;  Croft  v.  Hanover  Fire  Ins.  Co., 

5.  Delaware  Ins.  Co.  v.  Pennsyl-  40  W.  Va.  508,  21  S.  E.  854,  52  A. 
vania  Pii«  Ins.  Co.,  126  Ga.  380,  55  S.  S.  B.  902;  Summers  v.  Mutual  Life 
E.  330,  7  Ann.  Cas.  1134.  Ins.  Co.,  12  Wyo.  369,  75  Pac  937, 

6.  Merchants'  Mut  Ins.  Co.  v.  Ly-  109  A.  S.  B.  992,  66  L.RA..  812. 
man,  15  WaU.  604,  21  U.  S.  (L.  ed.)       Notes:   69  A.   S.  B.  143;   6  Ann. 
246;  Relief  Fire  Ins.  Co.  v.  Shaw,  94  Cas.  624. 

U.  S.  574,  24U.  S.  (L.  ed.)  291;  Secur-       7.  Sanborn  v.  Fireman's  Ins.   Co., 
ity  Fire  Ins.  Co.  of  New  York  v.  Ken-  16  Gray    (Mass.)   448,  77  Am.  Deo. 
tacky  Marine,  etc.,  Ins.  Co.,  7  Bush  419.    And  see  generally,  Statdtk  or 
(Ky.)  81,  3  Am.  Bep.  301  and  note;  Fa^Tms. 
Sanbom  v.  Fireman's  Ins.  Co.,  16  Gray 
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a  year  on  the  happening  of  a  contingency.'  Nor  does  a  federal  stamp 
act  requiring  all  insurance  contracts  to  have  an  interned  revenue 
stamp  pasted  Uiereon  make  invalid  oral  contracts  of  insurance  *  A 
statute,  or  the  by-laws  of  an  insurer,  containing  affirmative  words  as 
to  the  manner  of  executing  insurance  contracts,  but  containing  no 
negative  provisions,  do  not  preclude  an  oral  contract  of  insurance." 
Thus  a  provision  in  the  charter  of  an  insurance  company  that  every 
contract,  bargain,  agreement  and  policy  shall  be  in  writing  or  in 
print,  and  be  under  the  seal  of  the  corporation,  refers  only  to  executed 
contracts  or  policies  of  insurance,  and  not  to  the  preliminary  contract 
to  make  insurance  or  issue  a  policy.**  Where,  however,  a  written 
contract  of  insurance  has  been  entered  into  in  pursuance  of  a  pre- 
vioTis  application,  parol  proof  of  an  antecedent  oral  agreement  is 
inadmissible.**  The  necessity  of  furnishing  proofs  of  loss  in  order 
to  recover  on  an  oral  contract  is  treated  in  another  connection,** 
as  well  as  the  limitations  in  actions  thereon.** 

56.  Authority  of  Agent  to  Make  Oral  Contract. — ^Notwithstanding 
some  authority  to  the  contrary,**  it  is  generally  held  that  an  agent 
with  power  to  make  and  issue  policies  may  agree  orally  for  tempo- 
rary insurance.**  It' has  been  held  that  an  oral  contract  for  immediate 
insurance  is  within  the  powers  of  an  insurance  agent  who  is  made  a 
general  agent  by  statute  notwithstanding  a  stipulation  in  the  applica- 
tion which  the  insured  signed  without  knowing  its  contents  that  the 
insurer  should  not  be  liable  until  the  application  and  premium  were 

8.  Sanford  v.  Orient  Ins.  Co.,  174  Wall.  560,  22  U.  S.  (L.  ed.)  423.  But 
Mass.  416,  64  K.  E.  883,  75  A.  S.  R.  see  to  the  contrary  Benner  v.  Phila- 
358.  delphia  rire  Ass'n,  229  Pa.  St.  75,  78 

9.  King  V.  Phtenix  Ins.  Co.,  195  Mo.  AtL  44,  140  A.  S.  R.  706. 

290,  92  S.  W.  892,  113  A.  S.  R.  678,  12.  Merchants'  Mut.  Ins.  Co.  v.  Ly- 
6  Ann.  Cas.,  618.    See  Revendb.  man,  15  WaU.  664,  21  U.  S.  (L.  ed.) 

10.  Commercial    Mat.    Ins.    Co.    v.   246. 

Union  Mnt  Ins,  Co.,  19  How.  318,  15       13.  See  infra,  par.  500. 
U.  S.  (L.  ed.)  636;  Relief  Fire  Ins.       14.  See  infra,  par.  579. 
Co.  V.  Shaw,  94  U.  S.  574,  24  U.  S.       15.  Benner    v.     Philadelphia    Kre 
(L.  ed.)  291;  Security  F.  Ins.  Co.  of  Ass'n,  229  Pa.  St.  76,  78  AtL  44,  140 
New  York  v.  Kentucky  Marine,  etc,  A.  S.  R.  706. 

Ins.  Co.,  7  Bush  (Ky.)  81,  3  Am.  Rep.  16.  Insurance  Co.  of  North  America 
301;  Sanborn  v.  Fireman's  Ins.  Co.,  16  v.  Thornton,  130  Ala.  222,  30  So.  614, 
Gray  (Mass.)  448,  77  Am.  Dec.  419;  89  A.  S.  R.  30, 56  L.R.A.  547;  Sanborn 
Brown  v.  Franklin  Mut.  Fire  Ins.  Co.,  v.  Fireman's  Ins.  Co.,  16  Gray  (Mass,) 
165  Mass.  565,  43  N.  E.  512,  52  A.  S.  448,  77  Am.  Dec  419;  Putnam  v. 
R.  535;  Sanford  v.  Orient  Ins.  Co.,  Home  Ins.  Co..  123  Mass.  324,  25  Am. 
174  Mass.  416,  54  N.  E.  883,  75  A.  S.  Rep.  93;  Sanford  v.  Orient  Ins.  Co., 
E.  358;  King  v.  Phoenix  Ins.  Co.,  195  174  Mass.  416,  54  N.  E.  883,  76  A. 
Mo.  290,  92  8.  W.  892,  113  A.  8.  R.  S.  R.  358;  King  v.  Phoenix  Ins.  Co., 
678,  6  Ann.  Cas.  618  and  note,  over-  195  Mo.  290,  92  S.  W.  892,  113  A.  S. 
rnliiig  HeDning  v.  United  States  Ins.  R.  678,  6  Ann.  Caa.  618;  Ellis  v.  Al- 
Co.,  47  Mo.  425,  4  Am.  Rep.  332.         bany  City  Fire  Ins.  Co.,  50  N.  Y.  402, 

11.  Franklin  Ins.   Co.  v.   Colt,  20  10  Am.  Rep.  486;  Angell  v.  Hartfoid 
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recent  bj  its  secretary ;  *'  but  in  a  later  case  the  court,  on  a  recon- 
sideration of  the  subject,  reached  the  opposite  conclusion.*' 

57.  Reqoisites  of  Oral  Contract — A  parol  contract  of  insurance,  as 
distinguished  from  a  parol  agreement  to  issue  a  policy,  must  not  be 
executory,  but  must  take  efiFect  in  praesenti.**  As  in  other  cases,  the 
contract  must  be  definite  and  certain,  and  the  parties  must  have  agreed 
on  all  essential  terms,**  including  the  time  of  the  commencement  of 
the  risk,*  and  the  time  and  rate  of  premium,'  IJiough  payment  of 
the  premium  is  not  necessary  if  credit  is  given  to  the  assured.'  An 
oral  agreement  to  insure  against  fire  is  presumed  to  be  made  in  con- 
templation of  a  policy  containing  Uie  terms  and  conditions  in  custom- 
ary use,  and  impliedly  to  adopt  the  same,  and  it  ia  on  this  ground 
that  such  agreements  are  sustained  as  complete  and  binding  con- 
tracts.* If  persons  contract  for  insurance  with  the  agents  of  several 
insurance  companies  without  specifying  in  which  the  insurance  is 
desired,  and  a  month  later  the  agents  designate  a  particular  corpo- 
ration as  the  insurer,  they  possessing  power  to  make  such  designation, 
this  completes  the  contract,  and  makes  the  insurer  so  designated 
answerable  for  a  subsequent  loss.'  In  order  to  establish  the  relation 
of  insurer  and  insured,  in  parol,  as  existing  before  the  delivery  of 
the  policy,  the  plaintiff  must  do  so  by  full  and  clear  proof.*  The 
insurer's  book  of  entries  of  risks  taken,  in  which  the  alleged  contract 
is  not  entered,  is  not  admissible  to  prove  that  there  was  no  contract.' 

Fire  Ins.  Co.,  59  N.  T.  171,  17  Am.  8.  Strohm  v.  Hartford  Fire  Ins.  Co., 

Rep.  322.  37  Wis.  625, 19  Am.  Rep.  T77. 

•      Note:  69  A.  S.  R.  146.  3.  Croft  v.  Hanover  Fire  Ins.  Co., 

17.  Mathers  v.  Union  Mut.  Ace  40  W.  Va.  508,  21  S.  E.  854,  52  A. 
Ass-n,  78  Wis.  588,  47  N.  W.  1130,  S.  R.  902. 

11  L.R.A.  83.  4.  Eames  v.  Home  Ins.  Co.,  94  U.  S. 

18.  Chamberlain  v.  Prudential  Ins.  621,  24  U.  S.  (L.  ed.)  298;  Hubbard 
Co.,  109  Wis.  4,  85  N.  W.  128,  83  A.  v.  Hartford  Fire  Ins.  Co.,  33  la.  325, 
S.  R.  851.  11  Am.  Rep.  125j  De  Grove  v.  Met- 

19.  Hartford  Fire  Ins.  Co.  v.  Whit-  ropolitan  Ins.  Co.,  61  N.  Y.  594,  19 
man,  75  Ohio  St.  312,  79  N.  £.  459,  Am.  Rep.  305;  Hicks  v.  British  Amer- 
9  Ann.  Cas.  218.  ica  Assur.  Co.,  162  N.  Y.  284,  56  N. 

20.  Western  Assur.  Co.  v.  McAIpin,  E.  743,  48  L.R.A.  424 

23  Ind.  App.  220,  55  N.  E.  119,  77  A.       Notes:  48  L.RA.(N.S.)  320  et  aeq., 

S.  R.  423:  Croft  v.  Hanover  Fire  Ins.   Ann.  Cas.  1914D  653. 

Co.,  40  W.  Va.  508,  21  S.  E.  854,  52       6.  Croft  v.  Hanover  Fire  Ins.  Co, 

A.  S.  R.  902;  Northwestern  Iron  Co.  40  W.  Va.  508,  21  S.  E.  864,  62  A.  S. 

v.  Aetna  Ins.  Co.,  23  Wis.  160,  99  Am.   R.  902. 

Dec.  145  and  note.  6.  Hartford  Fire  Ins.  Co.  ▼.  Whit- 

Notes:  69  A  S.  R.  144;  5  L.RA.  man,  76  Ohio  St  312,  70  N.  E.  459,  9 

(N.S.)  507.  Ann.  Cas.  218. 

1.  Whitman  v.  Mitwankee  Fire  Ins.      7.  Sanborn  v.  Firemsn's  Ins.   Co., 

Co.,  128  Wis.  124, 107  N.  W.  291, 116  16  Gh»y   (Mass.)   448,  77  Am.   Dec 

A  S.  B.  26,  5  L.BA.(N.S.)  407  and  419. 
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58.  Bindiog  Slips. — ^It  is  geaeraUy  held  that  a  receipt  in  the  nature 
of  a  binding  ^p  or  an  interim  receipt,  issued  by  the  duly  authorized 
agent  of  a  fire  insurance  company,  constitutes  a  temporary  contract 
of  insurance  under  which  the  company  is  liable  for  any  loss  occur- 
ring during  the  time  for  which  the  receipt  is  issued.*    Temporary 

'insurance  also  may  be  effected  by  entering  the  risk  on  the  insurer's 
book,  a  policy  to  be  issued  later.'  A  binding  slip  is  not  an  insurance 
for  any  fixed  period,  but  may  be  revoked  by  notice  to  the  insured 
that  the  company  declines  the  risk.^*  Binding  slips  may  be,  and 
are,  informal  instruments.  It  is  not  essential  that  they  express  all 
the  elements  of  the  contract,  as  the  rate  of  premium,^^  or  even,  it 
has  been  held,  the  name  of  the  insurer.*'  Where  on  making  appli- 
cation for  a  policy  a  binding  slip  is  given  effecting  temporary  insur- 
ance until  the  acceptance  or  rejection  of  the  application,  the  insured 
is  bound  only  by  the  representations  and  provisions  in  the  applicar 
tion  and  binding  slip,  and  provisions  in  a  policy  issued  after  a  loss 
do  not  bind  him ;  *'  and  even  where  a  contract  for  present  insurance 
and  for  a  policy  on  the  same  risk  is  made  subject  to  the  conditions 
contained  in  the  printed  policy  of  the  insurer,  a  condition  in  the 
printed  policy  that  all  additional  insurance,  whether  prior  or  subse- 
quent, shall  be  mentioned  in  or  indorsed  on  the  policy  does  not 
require  that  either  prior  or  subsequent  insurance  should  be  men- 

'  tioned  in  or  indorsed  on  the  contract.**  Ordinarily,  however,  a  bind- 
ing slip  containing  a  memorandum  to  identify  the  parties  to  a  con- 
tract of  insurance,  the  subject  matter,  and  the  principal  terms,  "to 
be  binding  until  policy  is  delivered,"  is  a  contract  for  temporary 
insurance  subject  to  the  conditions  contained  in  the  ordinary  policy 
in  use  by  the  company.*'  In  the  case  of  life  insurance  binding 
receipts  are  sometimes  given  providing  that  if  the  application  is 
accepted  and  a  policy  issued,  the  insurance  shall  take  effect  from 
the  date  of  the  receipt.  Such  a  receipt  does  not  operate  as  tempo- 
rary insurance,  but  its  vitality  depends  on  the  subsequent  issuance 
of  a  policy.**     Provisions  in  the  charter  of  a  company  as  to  the 

8.  Hubbard  v.  Hartford  Fire  Ins.  11.  Note:  Ann.  Cas.  1914C  729. 
Co.,  33  la.  325,  11   Am.  Eep.  125;  12.  Croft  v.  Hanover  Fire  Ins.  Co., 
Firemen's  Ins.  Co.  v.  Floss,  67  Md.  40  W.  Va.  508,  21  S.  E.  854,  52  A.  S. 
403, 10  AtL  139.  1  A.  S.  R.  398;  Day-  R.  902. 

ton  Ins.  Co.  v.  Kelly,  24  Ohio  St  345,       18.  Montgomery     County     Mutual 

15  Am.  Rep.  612.  Fire  Ins.  Co.  v.  Goldstein,  119  Md. 
Note:  Ann.  Cas.  1914C  727.              83,  86  AtL  35,  Ann.  Cas.  1914C  723. 

9.  Putnam  v.  Home  Ins.   Co.,  123  14.  Da3rt»n   Ins.    Co.   ▼.   Kelly,   24 
Mass.  32^  25  Am.  Rep.  93;  Ellis  v.  Ohio  St  345, 15  Am.  R«p.  612. 
Albany  City  Fire  Ins.  Co.,  50  N.  Y.  16.  lipman   v.   Niagara   Fire    Ins. 
402, 10  Am.  Rep.  495.  Co.,  121  N.  T.  464,  24  N.  E.  699,  8 

Note:  Ann.  Cas.  1914C  727.  L.R.A.  719. 

,     10.  Note:   *"n,  Caa.  1914G  728.  16.  Gardner  v.   North   State   Mut. 
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mode  of  executing  policies  do  not  apply  to  binding  sEps.*'  Where 
an  agent  of  an  insurance  company,  intrusted  with  certificates  for 
intermediary  insurance  duly  signed  by  the  secretary  of  the  company, 
with  authority  to  deliver  the  same  to  applicants,  erases  therefrom  a 
material  stipulatiwi,  and  afterward  delivers  the  same  to  an  applicant 
for  insurance,  who  has  no  knowledge  of  the  circumstances  of  the* 
erasure,  or  the  want  of  authority  on  the  part  of  the  agent  to  make 
it,  the  company  will  be  bound  by  the  certificate  to  the  same  extent 
as  if  the  erasure  had  been  authorized.^^ 

59.  Form  and  Requisites  of  Contract  Generally;  Parties. — ^A  con- 
tract of  insurance  must  be  assented  to  by  both  parties  either  in  person 
or  by  their  agents,"  but  the  applicant  need  not  express  his  assent 
in  writing,  in  order  to  be  boimd  by  its  conditions.**  In  order  to 
bind  the  parties  all  the  essential  elements  of  the  contract  must  ordi- 
narily be  agreed  on,  but  if  it  is  at  the  time  impossible  to  obtain 
information  as  to  important  facts  affecting  the  subject  of  their  deal- 
ing, they  may  make  a  general  agreement  to  accomplish  their  purpose 
as  well  as  they  can.*  A  policy  of  insurance  on  the  life  of  a  minor, 
payable  to  him,  if  living,  at  maturity,  and  to  his  executors,  adminis- 
trators or  assigns,  if  he  dies  before  maturity,  together  with  the  notes 
given  by  him  for  premiums  thereon,  is  not  void,  though  voidable.* 
and  where  the  infant  seasonably  repudiates  the  contract  he  max 
recover  premiums  paid,  and  the  insurer  is  not  entitled  to  deduct  the 
cost  of  carrying  the  policy  from  the  premiums  to  be  returned  accord- 
ing to  the  better  view,'  though  there  is  authority  to  the  effect  that 
if  the  contract  is  fair  and  no  fraud  or  undue  influence  was  practiced, 
the  infant  cannot  recover  the  premiums  paid,  but  can  recover  only 
the  surrender  value,  as  he  cannot  return  the  benefits.*  A  poli<^ 
of  fire  insurance  is  not  rendered  void  for  uncertainty  by  the  fact 
that  it  is  made  payable  to  the  estate  of  a  deceased  person.*     The 

Life  Ins.  Co.,  163  N.  C.  367,  79  8.  E.  2.  Union  Cent.  Life  Ins.  Co.  v.  HiJ- 

806,  48  L.R.A.(N.S.)  714,  Ann.  Gas.  Uard,  63  Ohio  St.  478,  69  N.  E.  230,  81 

1915B  652  and  note.  A.  S.  R.  644,  63  L.R.A.  462. 

17.  Dayton  Ins.  Co.  v.  Kelly,  24  3.  Simpson  v.  Prudential  Ins.  Co., 
Ohio  St.  346,  16  Am.  Rep.  612.  184  Mass.  348,  68  N.  E.  673,  100  A. 

18.  Dayton    Ins.   Co.   v.   Kelly,   24  S.  R.  560,  63  L.R.A.  741. 

Ohio  St.  345,  15  Am.  Rep.  612.  4.  Johnson    v.    Northwestern    Mut 

19.  Alliance  Marine  Assur.  Co.  v.  Life  Ins.  Co.,  56  Minn.  365,  57  N.  W. 
Louisiana  State  Ins.  Co.,  8  La.  1,  28  934,  69  N.  W.  992,  45  A.  S.  R.  473, 
Am.  Dec.  117.  26  L.RJL  187. 

20.  New  York  Fidelity,  etc.,  Co.  v.  5.  Norwich  Union  Fire  Ina.  Co.  ▼. 
Fresno  Flume,  etc,  Co.,  161  Cal.  466,  Prude,  145  Ala.  297,  40  So.  322,  8 
119  Pac.  646,  37  L.R.A.(N.S.)  322.  Ann.  Cas.  121  and  note;  Magoon  v. 

1.  ScammeU  v.  China  Mut.  Ins.  Co.,  Firemen's  Fund  Ins.   Co.,   86   Minn. 
164  Mass.  341,  41  N.  E.  649,  49  A.  S.   486,  91  N.  W.  6,  91  A.  S.  B.  370. 
.S.  462. 
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members  of  an  unincorporated  insurance  association  are  individually 
liable  on  its  policies.* 

60.  Execution. — ^The  usual  and  proper  place  for  the  signature  of 
the  insurer  to  a  contract  of  fire  insurance  is  at  the  end  of  the  matter 
which  it  attests.  But  in  strict  law,  it  will  suffice  if,  with  intent  to 
constitute  a  signing,  it  is  inserted  in  writing  at  another  place,*  and 
a  policy  signed  on  its  face  and  with  a  printed  signature  to  privileges 
on  the  back  is  properly  executed.*  Where  a  policy  has  been  signed 
by  the  president  and  secretary  of  an  insurance  company,  a  contract 
written  across  the  face  of  it,  by  which  a  deviation  from  the  voyage 
insured  is  healed,  need  not  be  re-signed  by  them,  in  order  to  make 
such  contract  binding  on  the  company,  where  it  has  been  the  uni- 
form practice  for  the  president  to  waive  deviations  in  that  manner.* 
While  ordinarily  where  countersigning  is  necessary  to  the  validity 
of  a  policy  which  in  terms  requires  it,  and  the  mere  delivery  of  the 
policy,  not  countersigned,  does  not  waive  countersignature,**  even 
though  the  agent  required  to  countersign  is  also  the  assured,**  yet 
where  the  intention  to  execute  it  is  sufficiently  plain  countersignature 
may  be  dispensed  with.**  A  policy  of  insurance,  though  subscribed 
only  by  the  underwriters,  is  evidence  of  the  contract  entered  into  by 
both  parties,  and  binds  both  so  long  as  its  conditions  are  complied 
with.** 

61.  Application  as  Part  of  Contract. — The  application  for  a  policy 
of  insurance  becomes  a  part  of  the  contract  if,  by  the  express  terms 
»f  the  policy,  it  is  made  a  part  thereof.**  Statutes  have  been  enacted 
in  several  jurisdictions,  however,  the  effect  of  which  are  to  preclude 
the  giving  in  evidence  of  the  application  unless  a  copy  thereof  is 
attached  to  the  policy.*'  Such  a  statute  is  confined  to  policies  of  the 
nature  with  which  the  statute  deals,  and  where  the  statute  relates 

6.  Lawler  v.  Murphy,  58  Conn.  294,  Ins.  Co.,  27  Pa.  St.  268,  67  Am.  Deo. 
20  Atl.  457,  8  L.RA.  113.  462. 

7.  Delaware  Ins.  Co.  v.  Pennsyl-  18.  Vide  v.  Qermania  Ins.  Co.,  26 
vania  Fire  Ins.  Co.,  126  Ga.  380,  55  la.  9,  96  Am.  Dec  83. 

S.  E.  330,  7  Ann.  Cas.  1134.  14.  Sheldon  v.  Hartford  Fire  Ins. 

8.  Equitable  Life  Assur.  Soc.  v.  Co.,  22  Conn.  235,  58  Am.  Dec.  420; 
Meuth,  145  Ky.  160,  746,  140  S.  W.  Lee  v.  Prudential  Life  Ins.  Co.,  203 
157,  141  S.  W.  37,  Ann.  Caa.  1913B  Mass.  299,  89  N.  E.  529, 17  Ann.  Cas. 
661.  236;  Doncan  v.  Sun  Fire  Ins.  Co.,  6 

9.  Warren  v.  Ocean  Ins.  Co.,  16  Me.  Wend.  (N.  Y.)  488,  22  Am.  Dec.  539. 
439,  33  Am.  Dec.  674,  And  see  infra,  par.  208. 

10.  Caywood  v.  Supreme  Lodge,  etc,  ■  16.  Goodwin  v.  Provident  Sav.  Life 
171  Ind.  410,  86  N.  E.  482,  131  A.  S.  Assur.  Ass'n,  97  la.  226,  66  N.  W.  157, 
E.  253,  17  Ann.  Cas.  503,  23  L.R.A.  59  A.  S.  B.  411,  32  LJI.A.  473;  John- 
(N.S.)  304.  son  v.  Mutual  Life  Ins.  Co.,  180  Mass. 

11.  Badger  v.  American  Popular  407,  62  N.  E.  733,  63  L.R.A.  833; 
Life  Ins.  Co.,  103  Mass.  244,  4  Am.  Mooie  v.  Northwestern  Mut.  Life  Ins. 
Rep.  547.  Co.,  192  Mass.  468,  78  N.  E.  488,  7 

12.  Myers   t.   K^stone  Mut.   Life  Ann.  Caa.  656. 
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to  poIicieB  issued  within  the  state  it  has  no  implication  to  polidei 
issued  in  other  states,^*  nor  does  a  statute  relating  to  life  and  fire 
policies  apply  to  an  accident  policy.*'  While  some  courts  have  con- 
sidered the  medical  examination  as  no  part  of  the  ^pUcation,  under 
a  statute  requiring  the  application  to  be  attached  to  the  policy,** 
the  better  view  and  weight  of  authority  are  to  the  contrary.**  While 
the  failure  to  annex  a  part  of  the  application  designating  the  benefi- 
ciary has  been  held  not  to  preclude  giving  the  (^plication  in  evi- 
dence, as  it  is  not  a  part  of  the  contract  on  whidi  the  liability  of 
the  insurer  depends,*^  a  supplemental  application  must  be  attached 
under  such  a  statute,*  and  tiiere  is  good  authority  for  the  proposi- 
tion that  omitting  to  copy  the  signature  of  the  applicant  renders 
ihQ  application  inadmissible  under  a  statute  requiring  a  "true  copy" 
thereof  to  be  attached.*  Again,  if  a  copy  of  the  application  annexed 
to  the  policy  does  not  correctly  state  the  place  to  which  notice  of 
premiums  shall  be  addressed,  and  omits  some  of  the  stetements  of 
the  assured  referring  to  his  past  afflictions  and  all  of  the  examiner's 
report,  the  insurer  must  be  deemed  to  have  violated  a  statute  requir- 
ing a  copy  of  the  application  to  be  annexed  to  every  policy.*  But 
the  failure  of  the  insurance  company  to  attach  a  copy  of  the  appli- 
cation to  the  policy  will  not  preclude  it  from  relying  on  any  defense 
that  it  may  have  \mder  the  express  terms  of  the  policy  without  ref- 
erence to  the  application.* 

62.  Legality  of  Object  Generally;  Endowment  Policy. — A  vaUd 
policy  of  insurance  may  be  made  against  loss  from  the  insolvency 
of  debtors,'  the  dishonesty  of  employees,*  or  the  loss  of  profits  on  a 
cargo.'  Nor  is  a  contract  of  insurance  in  favor  of  a  carrier  against 
liability  for  injuries  to  passengers  contrary  to  pubUc  policy.*    But 

16.  Johnson  v.  Mutual  Life  Ins.  Co.,  Assur.  Ass'n,  97  la.  226,  66  N.  W. 
180  Mass.  407,  62  N.  E.  733,  63  L.E«A..  157,  59  A.  S.  R.  411,  32  LJI.A.  473. 
833.  4.  Eirkpatrick  v.  London  Guarantee, 

17.  Standard  Life,  etc.  Lis.  Co.  v.  etc,  Co.,  139  la.  370, 115  N.  W.  1107, 
Carroll,  86  Fed.  567,  58  U.  S.  App.  19  L.R.A.(N.S.)  102  and  note. 

76,  30  C.  C.  A.  253,  41  L.R.A.  194.  6.  Shakman  v.  United  States  Credit 

18.  Note:  18  L,R.A.(N.S.)  1190,  System  Co.,  92  Wis.  366,  66  N.  W. 
1191.  528,  53  A.  S.  R.  920,  32  L.R.A.  383. 

19.  Dimick  v.  Metiopolitan  Life  6.  New  York  Fidelity,  etc,  Co.  v. 
Ins.  Co.,  69  N.  J.  L.  384,  55  AU.  291,  Eickhoff,  63  Minn.  170,  65  N.  W.  351, 
62  L.R.A.  774.  56  A.  S.  E.  464,  30  LJl^A.  586. 

Note:  18  L.RA.(N.S.)  1191.  7.  Abbott  v;  Sebor,  3  Johns.  Cas. 

20.  Lankdean  v.  John  Hancock  MuJ.    (N.  Y.)  39,  2  Am.  Dec  139. 

life  Ins.  Co.,  194  Mass.  56,  80  N.  E.  8.  American     Casualty    Ins.     Co.'i 

452,  18  LJl_A..(N.S.)  1190  and  note  Case,  82  Md.  535,  34   Atl.   778,   38 

1.  Note:  18  L.RA.(N.S.)  1190.  L.R.A.  97;  Trenton  Pass.  Ry.  Co.  v. 

2.  Seller  v.  Economic  Life  Ass'n,  Guarantors'  Liability  Indemnity  Co., 
105  la.  87,  74  N.  W.  941,  43  L.R.A.  60  N.  J.  L.  246,  37  Atl.  609,  44  ULA. 
537.  213. 

3.  Goodwin  v.  Provident  Sav.  Life  Note:  Ann.  Cas.  1915A  635. 
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a  policy  which,  while  purporting  to  encourage  marriage,  becomes 
more  valuable  the  longer  it  is  postponed,  is  invalid,  as  in  restraint 
of  marriage.*  Under  early  statutes  in  some  states  policies  on  slav- 
ing voyages  were  made  void.*'  While  formerly  a  policy  on  life 
was  considered  as  invalid  in  continental  Europe,  at  the  present 
time  it  is  believed  that  such  policies  are  recognized  as  valid  every- 
where,** and  even  a  contract  by  which  an  insurance  company  imder- 
takes  for  a  present  cash  premium  to  pay  to  the  insured  annuities 
beginning  at  a  designated  future  time,  and  continuing  during  his 
life,  is  not  invalid  as  against  public  policy.**  A  contract  of  insur- 
ance on  a  ship  or  goods  for  a  voyage  having  for  its  object  an  illegal 
purpose  is  illegal  and  void,**  but  the  fact  that  a  ship  has  been 
engaged  on  a  voyage  for  an  illegal  purpose  ia  no  reason  for  avoiding 
an  insurance  on  the  ship  or  goods  for  a  distinct  and  separate  voyage,** 
and  small  irregularities  not  connected  with  the  risk  do  not  invalidate 
the  policy.**  The  illegality  referred  to  is  a  violation  of  the  laws 
of  the  country  where  the  policy  is  effected,  and  a  policy  of  insur- 
ance against  a  condemnation  for  a  breach  of  the  revenue  laws  of  a 
foreign  country  is  a  lawful  contract.**  Under  these  rules  a  policy 
on  property  of  an  alien  enemy  is  illegal  except  where  the  property 
is  employed  in  a  trade  carried  on  by  virtue  of  a  license  from  the 
government  where  the  insurance  is  effected.*'  But  a  policy  is  not 
invalid  because  it  covers  a  voyage  by  a  vessel  not  provided  with 
water  as  required  by  a  statute  enacted  for  the  benefit  of  the  crew 
and  passengers.**  A  pure  endowment  policy,  which  provides  for 
payment  to  the  insured  if  alive  at  the  end  of  a  certain  period,  under 
which  no  payment  is  made  if  the  insured  dies  during  the  endow- 
ment period,  is  not  invalid.*' 

63.  Insurance  on  Property  Used  in  Connection  with  Illegal  Busi- 
ness.— The  general  rule  may  be  said  to  be  that  if  the  effect  of  an  insur- 

9.  White  v.  Equitable  Nuptial  Ben.  14.  Bird  v.  Appelton,  8  T.  B.  562, 
Union,  76  Ala.  251,  52  Am.  Bep.  325.  5  Rev.  Rep.  468,  13  Eng.  Rul.  Cas. 
And  see  Chalfant  ▼.  Payton,  91  Ind.  547  and  note. 

209,  ^  Am.  Rep.  586,  holding  a  aim-       15.  Note:  16  Ann.  Cas.  542. 

ilar  policy  voi£  16.  Richardson  v.  Maine  Fire,  etc., 

10.  Tooro  V.  Casain,  1  Nott  &  McC.  Ins.  Co.,  6  Mass.  102,  4  Am.  Dec. 
(S.  C.)  173,  9  Am.  Dec.  680.  92. 

11.  Lord  T.  Dall,  12  Mass.  115,  7  17.  Usparicha  v.  Noble,  13  East  332, 
Am.  Dec  38.  >  12  Rev.  Bep.  360,  13  Eng.  Rol.  Cas. 

12.  Mutual  life  Ins.   Co.  of  New  563. 

York  V.  Smith,  184  Fed.  1,  106  C.  C.  18.  Warren  v.  Manufacturers'  Ins. 
A.  593,  33  L.RA.(N.S.)  439.  Co.,  13  Pick.    (Mass.)    518,  25   Am. 

13.  Bird  v.  Appelton,  8  T.  R.  662.  6  Deo.  341. 

Rev.  Rep.  468,  13  Eng.  RuL  Cas.  647  19.  Curtis  ▼.  New  Toric  Lite  Tm. 
and  note.  Co.,  217  Mass.  47, 104  N.  E.  563, . 

Notes:    12   L.RJL(N.S.)    612;    16   Cas.  1916C  945. 
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ance  contract  on  property  illegally  kept  or  used  is  to  promote  or 
encourage  the  ille^  acts  or  business  in  which  such  property  is  used, 
the  contract  is  void  as  against  public  policy;  but  if  such  contract 
does  not  promote  or  encourage  such  unlawful  acts  or  business,  it  is 
not  void,  although  it  may  be  collaterally  connected  with  the  unlaw- 
ful acts  or  business.^  Some  cases  hold  valid  policies  on  liquors  kept 
for  m^al  sale,*  but  the  better  authority  £(eems  to  support  the  rule 
that  such  a  policy  is  invalid,*  onless  the  liquor  is  lawfully  kept 
and  the  illegal  sales  are  only  occasional.*  There  is  also  authority 
to  the  effect  that  a  contract  of  insurance  on  whisky  stored  in  a  state 
is  not  void  because  it  tends  to  assist  the  insured  to  violate  the  public 
policy  and  laws  of  the  state  against  the  possession  and  sale  of  intoxi- 
cating liquors  therein.*  A  state  statute  which  prohibits  the  main- 
tenance of  actions  for  the  recovery  of  intoxicating  liquor  or  its  value, 
with  certain  exceptions,  is  inapplicable  to  actions  in  the  national 
courts,  and  ineffective  to  prevent  a  recovery  on  a  policy  of  insurance 
on  liquors  situated  in  the  state.  Where  the  invaUdity  of  a  contract 
of  insurance  on  liquors  is  relied  on,  it  must  be  pleaded.*  A  policy 
is  not  void  as  promoting  an  unlawful  business  because  it  covers 
a  house  used,  to  the  knowledge  of  the  owner,  for  purposes  of  prosti- 
tution,* or  the  furniture  therein,'  though  there  is  authority  to  the 
contrary.*  On  similar  grounds  the  placing  of  a  musical  instrument 
in  a  hoiise  of  ill  fame,  with  a  hope  of  selling  it  to  the  proprietor,  is 
not  so  far  against  public  policy  as  to  avoid  insurance  on  the  instru- 
ment.* Insurance  on  goods  in  a  business  carried  on  without  the 
license  required  by  law  is  invalid,  imder  a  statute  declaring  void  all 
contracts  "in  reference  to  the  business"  so  conducted."  But  where 
the  keeping  of  a  pool  room  and  bowling  alley  was  licensed  when  a 
policy  was  issued  on  the  articles  used  in  the  business,  the  subsequent 
use  of  the  articles  without  a  license,  not  continued  to  the  time  of  a 
loss,  does  not  render  the  insurance  void  either  on  grounds  of  public 

20.  Phenix  Ins.  Co.  ▼.  Clay,  101  Chu  phia  v.  C.  A.  Hoover  Distillmg  Co, 

331,  28  S.  E.  853,  65  A.  S.  R.  307.  182  Fed.  590,  105  C.  C.  A.  128,  31 

Note:  15  Ann.  Cas.  541.  L.R.A.(N.S.)   873. 

1.  Erb  V.  German-American  Ins.  Co.,  6.  Phenix  Ins.  Co.  v.  Clay,  101  G*. 
98  la.  606,  67  N.  W.  583,  40  L.R.A.  331,  28  S.  E.  853,  65  A.  S.  E.  307. 
845  and  no^  Note:  15  Ann.  Cas.  54L 

Note :  15  Ann.  Cas.  541.  7.  Conithan  v.  Royal  Ins.  Co.,  91 

2.  Carrigan  v.  Lycoming  Fire  Ins.    Miss.  386,  45  So.  361,  124  A.  S.  R. 
Co.,  53  Yt.  418,  38  Am.  Rep.  687.  701,  15  Ann.  Cas.  539  and  note,  18 

Note:  40  L.R.A.  845  et  seq.  L.R.A.(N.S.)  214. 

S.  Carrigan  t.  Lycoming  Fire  Ins.  8.  Note:  15  Ann.  Cas.  541. 

Co.,  53  Vt.  418,  38  Am.  Rep.  687.  9.  Electrova  Co.  v.  Spring  Garden 

4.  Mechanics'  Ins.  Co.  of  Philadel-  Ins.  Co.,  156  N.  C.  232,  72  S.  E.  308, 
phia  V.  C.  A.  Hoover  Distilling  Co.,  35  L.R.A.(N.S.)  1216. 

182  Fed.  590,  105  C.  C.  A-  128,  31       10.  Pollard  v.  Phoenix  Ins.  Co.,  « 
L.R.A.(N.S.)   873  and  note.  Miss.  244,  56  Am.  Rep.  80i». 

5.  Mechanics'  Ins.  Co.  of  Philadel-       Note:  15  Ann.  Cas.  542. 
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policy  or  under  a  provision  for  forfeiture  if  gunpowder  or  "other 
articles  subject  to  legal  restriction"  should  be  kept  on  the  premises.*^ 

64.  Consent  of  Person  Whose  Life  Is  Insured. — ^Except  perhaps 
in  the  case  of  an  infant/*  it  is  a  general  rule  that  a  policy  of  life 
insurance  taken  out  without  tbe  knowledge  or  consent  of  the  insured 
person  is  unenforceable,**  though  it  is  frequently  the  case  that  such 
a  policy  is  enforced,  no  question  being  raised.**  Such  a  policy,  it ' 
would  seem,  is  voidable  at  the  election  of  the  insurer,  but  not  abso- 
lutely void,  and  the  insured  cannot  recover  premiums  paid  thereon 
if  the  insurer  has  treated  the  policy  as  a  valid  subsisting  contract,*' 
though  an  insurance  company  may  be  compelled  to  repay  a  hus- 
band the  amount  of  premiums  received  by  it  from  his  wife  for 
insurance  on  his  life,  where  the  policy  was  taken  without  his  knowl- 
edge, and  the  money  was  paid  by  her  out  of  funds  with  which  he 
had  provided  her  for  household  expenses.**  No  right  of  recovery 
exists,  however,  where  the  wife  paid  the  premiums  from  her  own 
funds,*'  unless  the  agent  of  the  insurer  was  guilty  of  fraud.** 

65.  Modification. — While  insurance  agents  with  general  powers  to 
fill  up  and  issue  poUcies  have  authority,  before  the  delivery  and 
acceptance  of  a  policy  and  payment  of  the  premium,  to  change  or 
modify  the  description  of  the  property  by  adding  a  memorandum 
that  Uie  buildings  insured  are  in  course  of  construction,**  yet  an 
insurance  broker,  having  authority  simply  to  receive  and  forward 
applications,  deliver  policies,  and  collect  premiums,  has  no  apparent 
power  to  bind  a  company  by  subsequently  altering  a  policy  by  insert- 
ing a  clause.**  The  mere  failure  to  reply  to  a  letter  containing  a 
slip  to  be  pasted  to  a  policy  of  insurance,  and  which  deals  with  a 
matter  already  embraced  in  the  contract,  will  not  make  the  slip  bind- 
ing on  the  insured,  in  the  absence  of  anything  to  show  that  the  insurer 
was  injured  by  the  silence.* 

66.  Renewal. — ^A  renewal  of  insurance  by  the  payment  of  a  new 
premium  and  the  issuance  of  a  receipt  therefor,  there  being  no 

11.  Hinckley  v.  Qennania  Fire  Ins.  Smith,  (Ky.)  59  S.  W.  24,  53  L.R.A. 
Ck).,  140  Mass.  38,  1  N.  E.  737,  54  817  and  note. 

Am.  Rep.  445.  Note:  56  L.R.A.  586. 

Note:  15  Ann.  Cas.  542.  17.  Note:  53  LJI.A.  826. 

12.  Note:  56  L.R.A.  591.  18.  Fisher  v.  Metropolitan  Life  Ins. 

13.  American  Mut.  L.  Ins.  Co.  ▼.  Co.,  160  Mass.  386,  35  N.  £.  849,  39 
Bertram,  163  Ind.  51,  70  N.  E.  258,  64  A.  S.  R.  495. 

LR.A.  935.  Note:  56  L.R.A.  586  et  seq. 

Notes:  53  L.R.A.  825;  54  KRJu  19.  Gloucester  Mfg.  Co.  v.  Howard 

^533.  Fire  Ins.  Co.,  5  Gray   (Maas.)   497, 

14.  Note:  56  L.B.A.  585  et  seq.  66  Am.  Dee.  376. 

15.  Maithoit  v.  Metropolitan  life  20.  Dulath  Nat.  Bank  v.  Enoxville 
Ins.  Co.,  87  Me.  374,  32  Ala.  989,  47  Fire  Ins.  Co.,  85  Tenn.  76,  1  S.  W. 
A.  S.  R.  336.  689,  4  A.  S.  R.  744. 

16.  Metropolitan    L.    Ina.    Co.    v.  1.  Shakman  t.  United  States  Ciedit 
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provision  in  tSie  poEcy  for  its  renewal,  is  a  new  contract  on  the 
same  terme.  as  the  old,  but  where  the  roiewal  is  in  puisuanoe  of 
a  provision  to  that  effect  it  is  not  a  new  contract  but  an  extension 
of  the  old.'  The  wwds  "according  to  the  tenor"  of  a  certain  pol- 
icy, inserted  in  a  renewal  receipt  for  accident  insurance,  import 
the  policy  and  all  contained  therein  or  thereon,  so  that  the  policy 
and  the  receipt  together  constitute  the  insurance  contract.*  Some 
courts  hold  that  where  an  original  policy  was  void  for  failing  to 
disclose  other  insurance  a  renewal  obtained  without  r^resentations, 
under  the  terms  of  the  original  contract,  is  tainted  with  the  same 
vice  though  the  representations  would  be  true  when  the  renewal  is 
obtained,^  but  others  hold  the  renewal  valid.*  Prepayment  of  the 
premium  for  the  renewal  term  is  not  necessary  to  make  a  valid 
preliminary  contract  with  an  insurance  agent  for  renewal,*  but  an 
extension  or  renewal  under  an  option  of  the  holder  is  not  effected  on 
the  insurer's  refusal  to  renew  without  payment  or  tender  of  the  pre- 
mium.' Where  there  is  an  offer  to  renew,  which  is  accepted,  the 
renewal  is  a  completed  contract,'  but  the  promise  of  an  agent  to 
renew  a  policy  at  its  expiration  is  not  equivalent  to  a  renewal,*  nor 
does  mere  delay  in  rejecting  a  receipt  for  renewal  of  an  accident 
insurance  policy  amount  to  an  acceptance  which  will  continue  it  in 
force  whatever  may  be  the  opinion  of  the  parties  as  to  the  effect  of 
such  delay.**"  An  agent  has  power  to  make  a  parol  contract  for 
renewals,  where  he  is  expressly  authorized  to  make  insurance  and 
issue  and  deliver  policies.** 

67.  Authority  to  Procure  Insurance. — ^A  ship's  husband  has  no 
implied  authority  to  insure  the  vessd  for  the  benefit  of  a  part  owner,** 
nor  has  a  part  owner  of  a  vessel  authority,  as  such,  to  procure  insur- 
ance for  the  other  owners.  If  he  does  so,  and  a  loss  ensues,  no 
recovery  can  be  had,  unless  an  express  authority  to  make  the  insur- 

System  Co.,  92  Wis.  366,  66  N.  W.  7.  American  Casualty  Ins.  Co.'s 
628,  53  A.  S.  R.  920,  32  L.R.A.  383.     Case,  82  Md.  535,  34  AtL  778,  38 

2.  Fireman's  Ins.  Co.  v.  Floss,  67  L.R.A.  97. 

Md.  403, 10  Atl.  139, 1  A.  S.  R.  398.         8.  Note:  69  A.  S.  R.  152. 

3.  Yonlden  v.  London  Goarantee  etc.,  9.  Benner  v.  Fire  Ass'n  of  Philadel- 
Co.,  28  Ont.  L.  Rep.  161,  Ann.  Cas.  phia,  229  Pa.  St.  75,  78  Atl.  44,  140 
1914B  654.  A.  S.  R.  706;  Idaho  Forwarding  Co. 

4.  Liverpool,  etc.,  Co.  v.  Agrieol-  v.  Fireman's  Fond  Ins.  Co.,  8  Utah 
toral  Sav.  etc.,  Co.,  33  Can.  Sup.  Ct  41,  29  Pac  826, 17  LJtA.  586. 

94, 1  British  RoL  Cas.  593  and  note.  10.  Richmond  v.  Travelers'  Ins.  Co., 

5.  Note:  1  British  Rnl.  Cas.  611  et  123  Tenn.  307,  130  S.  W.  790,  30 
seq.  LJl.A.(N.S.)   954. 

6.  Squier  v.  Hanover  Fite  Ins.  Co.,  11.  McCabe  v.  .^tna  Ins.  Co^  9 
162  N.  Y.  552,  57  N.  E.  93,  76  A.  S.  N.  D.  19,  81  N.  W.  426,  47  L.R.A. 
B.  349;  MeCabe  v.  .S^na  Ins.  Co.,  9  641. 

N.  D.  19,  81  N.  W.  ^6,  47  LJtA.  12.  Finney  v.  Warren  Ins.  Co.,  1 
64L  Hetc.    (Mass.)    16,  36  Am.  Dec.  343 

Note :  69  A.  S.  R.  161.  and  note. 
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ance  or  a  sabeequfflit  ratification  is  shown.^  If  a  receiTor,  with- 
out a  previous  order  of  the  court,  applies  funds  in  his  hands  to  insure 
the  property  in  his  custody,  the  contract  of  insurance  will  not,  for 
that  reason,  be  void,  as  between  him  and  the  insurance  company. 
He  can  make  a  valid  contract  of  insurance  on  such  property,  although 
the  use  of  the  funds  in  his  hands  for  such  purpose  is  subject  to  tibie 
approval  of  the  court"  Whether  a  person  named  in  a  p<dicy  a? 
assured  may,  after  a  leas,  ratify  tiie  unauthorized  procurance  of  the 
policy  is  a  question  on  which  the  coiTrts  differ.  Some  courts  affirm 
the  existence  of  this  right,^*  but  the  weight  of  authority  is  the  other 
way.**  Commencing  suit  to  recover  for  a  loss,  and  giving  a  note 
for  the  premium,  is  a  sufficient  ratification  by  a  principal  of  a  con- 
tract of  insurance,  entered  into  by  an  unauthorized  agent,*'  but  an 
exchange  of  policies  to  which  an  insured  person  reluctantiy  agrees 
after  a  loss  on  the  assurance  that  it  will  be  all  right  and  that  he  will 
be  protected,  when  he  still  insists  that  the  original  insurer  is  liable, 
does  not  ratify  tiie  unauthorized  act  of  an  insurance  agent  in  attempt- 
ing to  transfer  the  risk  without  notice  to  the  insured,  when  the  agent 
had  not  written  the  new  policy  until  after  the  loss.** 

68.  Ultra  Vires  Contracts. — Owing  to  the  variant  views  taken  on 
the  general  question  of  the  right  to  enforce  an  ultra  vires  contract 
which  has  been  performed  by  one  party,**  the  courts  are  not  in  har- 
mony as  to  the  right  to  enforce  an  ultra  vires  insurance  contract 
which  has  been  fully  performed  by  the  insured.  Some  courts  have 
held  that  there  can  be  no  estoppel  to  plead  ultra  vires  in  issuing  a 
policy,  and  that  a  policy  so  issued  is  absolutely  void,*"  but  other  courts 
have  held  the  insurer  estopped,  in  such  a  case,  to  interpose  the  defense 
of  ultra  vires.*  Where  a  mutual  insurance  company  issues  a  policy 
which  it  is  prohibited  by  law  to  issue,  the  policy  is  illegal  and  void, 
and  the  fact  that  premiums  have  been  paid  thereon,  and  used  by 

13.  Blancfaard  v.  Waite,  28  Me.  51,  Ins.  Co.,  S  Mete.  (Mass.)  192,  38  Am. 
48  Am.  Dec.  474;  Finney  v.  Fairhaven   Dec.  397  and  note. 

Ins.  Co.,  5  Mete.  (Mass.)  192,  38  Am.  18.  Clark  v.  Ins.  Co.  of  North  Amer- 
Dec.  397.  lea,  89  Me.  26,  36  Atl.  1008,  35  L.B.A. 

14.  Thompson  v.  Phoenix  Ins.  Co.,  276. 

136  U.   S.  287,  10  S.   Ct.  1019,  34  19.  See  Corporations,  vol.  7,  pp. 

U.  S.  (L.  ed.)  408.  679,  680. 

15.  Marqusee  v.  Hartford  Fire  Ins.  20.  Steele  v.  Fraternal  Tribunes,  215 
Co.,  198  Fed.  475,  119  0.  C.  A.  251,  IlL  190,  74  N.  E.  121,  106  A.  S.  E. 
42  LJt.A.(N.S.)  1025  and  note;  Snow  160. 

V.  Carr,  61  Ala.   363,  32  Am.  Rep.  Note:  4  Ann.  Caa.  1047. 

3.  1.  Minneapolis  Fire,  ete.,  Mat.  Ins. 

16.  Allianoe  Marine  Assur.  Co.  v.  Co.  v.  Norman,  74  Ark.  190,  85  S.  W. 
Louisiana  State  Ins.  Co.,  8  La.  1,  28  229,  109  A.  S.  E.  74,  4  Ann.  Cas. 
Am.  Dee.  117.  1045;  Denver  File  Ins.   Co.  v.  Mc- 

Note:  42  L.R.A.(N.S.)  1026  et  seq.   Clelland,  9  Colo.  U,  9  Pac.  771,  59 

17.  Btanchard  v.  Waite,  28  Me.  51,   Am.  Rep.  134. 

48  Am.  I>ee.  474;  Finney  y.  Fairhaven,       Note:  4  Ann.  Cas.  1046. 

891 


Digitized  by 


Google 


§  69  IN8UBANCB  14  R.  C.  L 

the  company,  will  not  estop  it  from  pleading  oltra  vires  as  a  defense 
to  a  suit  on  the  policy.'  Again,  the  plea  of  ultra  vires  has  been 
held  maintainable  by  such  a  corporation  as  a  defense  to  an  action 
by  a  member  charged  with  knowledge  of  the  want  of  power  to  make 
the  contract,  and  whose  payments  of  assessments  to  the  corporation 
had  not  been  retained  by  it  to  increase  its  property,  but  had  been 
paid  to  those  entitled  thereto.*  While  it  is  otherwise  where  no  preju- 
dice has  resulted  from  an  ultra  vires  transfer,  and  no  assessments 
have  been  paid  to  the  transferee  company,*  the  better  rule  is  that 
a  fraternal  insurance  company  whose  attempted  consolidation  with 
another  company  fails  because  ultra  vires  cannot  avoid  liability  on 
the  certificates  of  the  members  of  the  latter,  if  on  its  invitation  they 
accept  membership  in  it,  pay  their  dues,  and  meet  their  other  obliga- 
tions, although  they  do  not  follow  the  procedure  prescribed  by  its 
rules  for  the  reception  of  members.'  The  right  of  the  insured  to 
raise  the  defense  of  ultra  vires  when  sued  on  a  premium  note  has 
been  denied.* 

69.  Law  Governing  Contract. — The  general  rules  relating  to  what 
law  governs  a  contract,  and  the  application  of  those  rules  to  an  insur- 
ance contract,  are  stated  elsewhere,'  and  it  will  be  necessary  here 
to  restate  only  the  more  important  of  these  rules.  An  insurance 
contract  between  residents  of  the  state  where  it  is  to  be  performed 
should  be  construed  according  to  the  laws  of  that  state,*  and  a  policy 
made  and  delivered,  and  the  premiums  paid,  in  the  state  of  the 
insured's  residence  is  governed  by  the  laws  of  that  state.'  A  policy 
issued  and  payable  in  one  state  is  governed  by  the  laws  of  that  state, 
especially  where  it  contains  a  provision  to  that  eflFect,  though  the 
insured  and  beneficiary  reside  in  another  state.**  The  general  rule 
is  that  the  contract  is  governed  by  the  laws  of  the  place  where  the 
last  act  is  done  which  is  necessary  to  complete  the  transaction  and 

2.  Alvord  V.  Barker,  107  la.  143,  A.  S.  R.  174,  24  L.EJL.  664.  See 
77  N.  W.  868,  70  A.  S.  E.  149.  also  Anderson  v.  Royal  League,  130 

3.  Rockhold  v.  Canton  Masonic  Mut.  Minn.  416,  153  N.  W.  853,  L.E.A. 
Ben.   Asfi'n,    (111.)    19   N.   E.   710,  2  1916B  901. 

L.R.A.  420.  9.  Fidelity  Mnt.  Life  Ass'n  v,  Jef- 

4.  Note:  36  L.R.A.(N.S.)   599.  fords,  107  Fed.  402,  46  C.  C.  A,  377, 
6.  Timberlake    v.     Supreme     Com-  53  L.R.A.  193. 

mandery,  etc.,  208  Mass.  411,  94  N.  E.  10.  Stone  v.  Penn  Yan,  etc.,  B.  Co., 

685,  36  L.R.A.(N.S.)   597  and  note.  197  N.  Y.  279,  90  N.  E.  843,  134  A. 

6.  Note:  Ann.  Cas.  1913C  1177.  S.  R.  879;  Hartford,  etc.,  Inspection, 

7.  See  CONIUOT  OP  Laws,  vol.  5,  etc.,  Co.  v.  Lasher  Stocking  Co.,  66 
p.  972  et  seq.  Vt.  439,  29  Atl.  629,  44  A.  S.  R.  859; 

8.  Knapp  v.  Homeopathic  Mut.  Life  North  Western  Mut.  Life  Ins.  Co.  v. 
Ins.  Co.,  117  U.  S.  411,  6  S.  Ct.  Adams,  155  Wis.  335,  144  N.  W.  1108, 
807,  29  U.  S.  (L.  ed.)  960;  MuUen  v.  52  L.R.A.(N.S.)  275. 

Reed,  64  Conn.  240,  29  Atl.  478,  42       Note:  52  L.R.A.(N.8.)  275. 
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l»nd  both  parties.**  Accordingly  where  counteisignature  is  the  laat 
act  to  be  performed,  the  place  where  the  policy  is  countersigned  is 
the  place  of  contract,^*  and  where  delivery  and  payment  qf  the  first 
premium  are  the  final  acts,  the  place  of  delivery  and  payment  is 
the  place  of  contract.**  On  like  principles  where  an  insurance  policy 
is  not  to  become  binding  until  the  execution  of  an  agreement  by  the 
insured,  the  place  where  the  latter  agreement  is  executed  governs.*^ 
In  the  absence  of  statute  a  contract  of  insurance  may  by  its  terms 
be  made  subject  to  the  laws  of  a  state  other  than  that  in  which  the 
contract  is  executed,  so  far  as  such  laws  do  not  conflict  with  the 
public  policy  of  the  state  in  which  it  is  executed,*'  though  there  is 
authority  to  the  effect  that  recitals  which  are  not  contractual  are  not 
conclusive  on  the  parties  thereto,  so  that  a  recital  as  to  the  place 
of  contract  is  not  conclusive.**  In  some  states  statutes  provide  that 
all  policies  issued  on  applications  taken  within  the  state,  or  on  prop- 
erty or  lives  within  the  state,  shall  be  governed  by  its  laws.  Such  a 
statute  renders  void  policy  provisions  to  the  contrary.*'  The  con- 
struction of  a  policy  of  insurance,  depending  on  questions  of  general 
commercial  law,  is  a  matter  on  which  courts  of  tiie  United  States 
are  at  liberty  to  exercise  their  own  judgment,  and  are  not  bound  to 
accept  the  decisions  of  the  courts  of  the  state  in  which  the  contract 

11.  See  CoNnjor  or  Laws,  vol.  5,  146,  26  S.  E.  421,  64  A.  S.  R.  715, 
p.  974.  36  L.R.A.  271. 

12.  Curtifis  V.  iBtna  Life  Ins.  Co.,       Note:  52  L.R.A.(N.S.)  277. 

90  Cal.  246,  27  Pac.  211,  25  A.  S.  R.  And  see  Conflict  of  Laws,  vol.  5, 

114;   Heebner  v.  Eagle  Ins.  Co.,  10  p.  a73. 

Gray  (Mass.)   131,  69  Am.  Dec  308  In  New  York  Life  Ins.  Co.  v.  Cra- 

and  note.                        .  vens,  178  U.  S.  389,  20  S.  Ct.  962,  44 

Note:  52  L.R.A.(N.S.)  275.  U.  S.  (L.  ed.)  Uie,  it  was  held  that 

And  see  Coniuot  or  Laws,  vol.  5,  a  contract  of  life  insurance  made  by  a 

p.  976.  New  York  insorance  company  in  Mis- 

13.  Mutual  Life  Ins.  Co.  v.  Cohen,  souri  with  a  citizen  of  that  state  is 
179  TJ.  S.  262,  21  S.  Ct  106,  45  U.  governed  by  the  Missouri  statute, 
S.  (L  ed.)  181;  Mutual  Life  Ins.  Co.  though  the  policy  stipulates  that  it 
V.  HUl,  193  U.  8.  551,  24  S.  Ct  638,  shall  be  governed  by  the  New  York 
48  U.  S.  (L  ed.)  788.  ^Ti    ^        n,  ♦   i«      t       n          n 

Note :  52  L.R.A. (N.S.)  276.  ^i*  m  ^k%  ^u  w  flk^"  ^l 

And  see  Coniuct  op  Laws,  vol.  6,  ^4,^°J1*-  ^^'  ^  ^-  ^-  ^P'  ^^  .\ 
075  '  S.  R.  645,  reveised  on  another  point 

*^",-    o  T    J      17-  n       «    _    on  rehearing  in  61  Neb.  464,  85  N. 

14.  Supreme  Lodge  K.  P.  v.  Meyer,  -m  440 

198  U.  S.  608,  25  S.  Ct  754,  48  U.  **i7  fidelity  Mnt  Life  Ins.  Co.  v. 

S.  (L.  ed.)  1146.    And  see  Coniuot  Miaaza,  93  Miss.  18,  46  So.  817,  136 

0»  Laws,  voL  6,  p.  975.  ^  g.  R.  534;  WiUiamg  v.  Mutual  R»- 

16.  Mutual  life  Ins.  Co.   v.  HjH,  serve  Fund  life  Aas'n,  145  N.  C.  128, 

193  U.  8.  551,  24  S.  Ct.  638,  48  U.  8.  68  8.  E.  802,  13  Ann.  Cas.  51;  Owen 

(L.  ed.)  788;  Williams  v.  Mutual  Re-  v.  Bankers'  life  Ins.  Co.,  84  S.  C. 

•erve  Fund  Life  Ass'n,  145  N.  C.  128,  253,  66  8.  E.  200,  137  A.  8.  R.  846. 

68  S.  E.  802,  13  Ann.  Cas.  51;  Union  And  ate  CONVUOT  ot  Laws,  voL  5,  p^ 

Cent  Life  Ins.  Co.  t.  Pollard,  94  Va.  973. 


Digitized  by 


Google 


§  70  INSURANCE  14  R.  C.  U 

was  made.*'  But  ihe  meaning  and  construction  of  a  policy  of  iosor- 
ance  executed  and  to  be  carried  out  in  the  state  of  its  domidl,  as 
declared  by  the  highest  court  of  the  state,  are  of  most  persuasive  influ- 
ence, even  if  not  of  binding  force,  in  the  federal  courts,  in  the  absence 
of  any  federal  question  arising  in  the  case.*'  If  a  policy  iosuiing 
mtdl  packages  during  their  transportation  through  specified  oountries 
is  issued  to  a  bank  located  in  a  coimtry  not  specified  in  the  policy, 
but  the  transportation  by  mail  is  initiated  in  one  of  such  countries, 
the  portion  of  the  contract  prescribing  the  manner  of  packing  and 
sealing  the  property  is  governed  by  the  law  of  the  country  where 
the  bank  is  located." 

Application,  Delivery  and  Acceptance;  Withdrawal 

70.  In  GeneraL — To  the  consummation  of  an  insurance  contract 
negotiated  for  in  the  usual  manner  it  is  necessary  that  there  be  an 
application  for  a  policy  and  that  the  application  be  accepted,'*  espe- 
cially where  by  the  terms  of  the  application  its  approval  is  required 
before  the  risk  shall  attach ;  *  and  where  the  application  so  provides 
it  has  been  decided  that  parol  evidence  of  an  agreement  that  the  risk 
should  attach  immediately  is  inadmissible.'  The  weight  of  author- 
ity seems  to  be  to  the  effect  that  on  the  acceptance  of  the  apphcation 
the  contract  is  consummated,'  though  it  has  been  said  that  where 
there  has  been  no  delivery  of  the  policy  and  the  premium  has  not 
been  paid  there  is  a  strong  presumption  that  no  contract  exists.*  The 
application  is  merely  an  offer  or  proposal  to  make  a  contract,  and  so 
long  as  it  has  not  been  either  accepted  or  rejected,  the  negotiation 

18.  Washbnm,  etc.,  Iffg.  Co.  v.  Be-  1.  Cooksey  v.  Mutual  Life  Ins.  Co., 
Uance  Marine  Ins.  Co.,  179  U.  S.  73  Ark.  117,  83  S.  W.  317,  108  A.  S. 
1,  21  S.  Ct,  1,  45  U.  S.  (L.  ed.)  49.  R.  26. 

And  see  Confliot  o»  Laws,  voL  5,  p.      Note :  69  A.  S.  R.  152. 

974.  2.  Winnesheik  Lis.  Co.  ▼.  Holzgnfe, 

19.  Equitable  Life   Assurance   Soe.  53  HI.  516,  5  Am.  Rep.  64. 

V.   Brown,  213  U.   S.  25,  29   S.   Ct       3.  Blanchard  v.  Waite,  28  Me.  51, 48 

404,  53  U.  S.  (L.  ed.)  682.  Am.   Dec   474;   Robinson   v.    United 

20.  Banco  De  Sonora  ▼.  Bankers'  States  Ben.  Soc,  132  Mich.  695,  94 
Mut.  Casualty  Co.,  124  la.  576,  100  N.  W.  211,  102  A.  S.  R.  436;  Keim 
N.  W.  532,  104  A.  S.  R.  367.  v.  Home  Mut.  Fire,  etc.,  Ins.  Co.,  42 

21.  Carleton  v.  Patron's  Androscog-  Mo.  38,  97  Am.  Dec.  291 ;  Baldwin  v. 
gin  Mut.  Fire  Ins.  Co.,  109  Me.  79,  82  Chouteau  Ins.  Co.,  56  Mo.  151, 17  Am. 
Atl.  649,  39  L.R.A.(N.S.)  951;  Shaw-  Rep,  671;  Waters  v.  Security  Life, 
nee  Mut.  Fire  Ins.  Co.  v.  McClnre,  39  etc.,  Co.,  144  N.  C.  663,  57  S.  E.  437, 
Okla.  535,  135  Pac.  1150,  49  L.R.A.  13  L.RA.(N.S.)  805. 

(N.S.)  1054;  Dorman  v.  Connecticut      Notes:  69  A.  8.  B.  152;  9  Ann.  Cas. 

Fire  Ins.  Co.,  41  Okla.  509,  139  Pac.  221;  21  Ann.  Cas.  798. 

262,  51  LJt.A.(N.S.)  873.  4.  Notes:  60  A.  8.  B.  122;  9  Ai». 

Notes:  69  A.  S.  R.  152;  9  Ann.  Cas.  Cas.  22L 
221;  21  Ann.  Cas.  796. 
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remains  open,  and  the  applicant  may  withdraw  the  application.* 
That  the  rate  of  premium  has  not  been  paid  or  fixed  will  not  prevent 
the  commencement  of  a  valid  contract  of  insurance  where  tiiere  is 
a  generally  understood  rate  on  that  class  of  risks  and  the  usual  course 
of  business  between  the  parties  has  been  for  the  agent  to  collect  the 
premiums  at  his  convenience  after  the  issuance  of  the  policies.*  A 
marine  policy  providing  that  no  risk  shall  attach  to  it  until  the  amount 
and  description  of  the  same  shall  be  approved  and  indorsed  thereon 
by  the  insurer  is  not  changed  into  an  open  and  unrestricted  policy 
covering  all  property  which  the  assured  elects  to  report,  even  after 
notice  of  loss,  by  tiie  adoption  of  an  agreement  fixing  a  uniform 
premium,  the  supplying  of  the  assured  with  blanks  on  which  to 
report  risks,  and  the  custom,  extending  over  a  long  period  of  years, 
of  reporting  risks  by  the  assured,  when  convenient,  in  due  course 
of  business  after  departure  of  the  vessel,  and  the  uniform  acceptance 
of  the  risks  by  the  insurer.' 

71.  What  Constitutes  Acceptance  Generally. — ^To  be  effective  an 
acceptance  of  an  application  must  be  in  the  very  terms  offered.^ 
Where  it  is  on  different  terms  the  contract  is  not  complete  imtil  tlie 
applicant  has  signified  his  acceptance  of  the  new  terms.'  But  notifi- 
cation to  the  applicant  of  the  arrival  of  a  life  insurance  policy,  by 
the  local  agent  who  receives  the  application  and  to  whom  the  policy 
is  forwarded  for  delivery,  completes  the  contract,  which  the  insurer 
cannot  deny  after  loss,  although  the  insurer  in  fact  issues,  a  different 
form  of  policy  from  that  applied  for,  and  notifies  the  agent  to  secure 
an  amendment  to  the  application  requesting  the  policy  issued,  which 
he  fails  to  do.**  The  notice  of  acceptance  must  be  brought  home 
to  the  insured,  though  constructive  notice  by  mailing  an  acceptance 
is  sufficient  in  the  case  of  negotiations  initiated  by  mail.**  Accept^ 
ance  of  an  application  may  ordinarily  be  inferred  from  the  reten- 
tion and  use  of  the  premium;  but  when  there  is  evidence  reason- 
ably tending  to  show  that  there  was  no  such  acceptance  in  fact,  the 

6.  Wheelook  v.  ClaA,  21  Wyo.  300,  ToA  Life  Ins.  Co.  v.  Levy,  122  Ky. 

131  Pae.  35,  Amu  Cas.  1916A  956  457,  92  S.  W.  325,  5  LJt.A.(N.S.) 

and  note,    "naa  is  in  a(!Cordaaee  with  739  and  note;  Myers  v.  Keystone  Mut. 

the  general  role  relating  to  the  con-  Life  Ins.  Co.,  27  Fa.  St.  268,  67  Am. 

sommation  of  contracts,  as  to  which,  Dee.  462. 

see  CoKTRAors,  toL  6,  p.  603.  Note:  9  Ann.  Cas.  222. 

6.  Michigan  Pipe  Co.  v.  Michigan  10.  Kimbro  v.  New  Yorii  life  Ino. 
Rre,  etcTCo.,  92  Midi.  482,  52  N.  W.  Co.,  134  la.  84,  108  N.  W.  1025,  12 
1070,  20  L.BJL  277.  L.B.A.(N.S.)  42L    And  see  Robinson 

7.  Delaware  Lis.  Co.  v.  S.  S.  White  ▼.  United  States  Benev.  Soc.,  132 
Dental  JSlg.  Co.,  109  Fed.  334,  48  MicL  695,  94  N.  W.  211,  102  A.  S. 
C.  C.  A.  382, 66  KR.A.  387.  R.  436.    There  is  authority  tending  to 

8.  Note:  9  Ann.  Cas.  222.  militate  against  this  eondnsicHi. 

9.  Mntnal  L.  Lis.  Co.  v.  Young,  23  Note:  12  L.R.A.(N.8.)  421. 
WalL  86,  23  U.  8.  (L.  ed.)  152;  New  11.  Note:  9  Ann.  Cas.  223. 
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law  does  not  in^ly  acceptance."  Nor  will  the  indorsement  by  the 
clerk  of  an  insurance  company  of  a  slip  of  paper  notifying  the  com- 
pany of  a  shipment  to  be  covered  by  an  open  marine  policy  in  the 
usual  way  with  the  amount  of  the  premium  and  the  check  mark 
indicating  its  readiness  for  entry  in  the  books  show  an  acceptance 
of  the  rid:  in  the  face  of  its  positive  rejection  by  the  officers  of  the 
company  as  soon  as  they  learned  that  it  was  on  property  already 
lost,  of  which  rejection  the  assured  is  notified  without  delay.*' 

72.  Delay  as  Raising  Presumption  of  Contract;  Liability  for  Fail- 
ure to  Issue  Policy .r-While  it  has  been  said  that  it  is  the  duty  of 
an  insurer  to  which  an  application  is  made  for  a  policy  to  accept 
or  reject  it  with  reasonable  promptness,  and  that  failing  to  reject 
within  reasonable  time,  the  law  implies  an  acceptance,**  the  over- 
whelming weight  of  authority  supports  the  rule  that  mere  delay  in 
passing  on  an  application  for  insurance  cannot  be  construed  into  an 
acceptance  of  it,*'  especially  where  the  applicant  was  not  a  proper 
subject  of  insurance.**  Similarly  where  it  is  sought  to  establish  the 
renewal  of  an  insurance  policy  in  an  action  thereon,  and  the  plain- 
tiff merely  proves  an  application  to  the  defendant's  Eigent  to  "bind" 
or  renew  the  policy,  and  receiving  no  answer,  supposed  that  the  policy 
was  continued,  no  contractual  obligation  on  the  part  of  the  defend- 
ant is  thereby  established,  for  mere  silence  does  not  impose  a  con- 
tractual relation.*'  There  are  cases,  however,  holding  that  an  insur- 
ance company  is  liable  for  the  negligence  of  its  agent  in  failing 
promptly  to  send  in  an  application  which  would  have  been  accepted, 
where  a  loss  occurs  meanwhile.**  It  is  said  that  the  argument  that 
there  can  be  no  liability  for  negligent  failure  to  contract  has  no 
application  for  the  reason  that  insurance  companies  are  exercising 
a  franchise  under  authority  of  the  state.** 

73.  Rejection. — Where  the  agent  to  whom  an  application  is  made 
writes  a  policy  and  without  parting  with  the  poeseesion  of  it  notifies 

12.  Dorman  v.  Connecticut  Fire  Ins.  16.  Northwestern  Mat.  life  Ins.  Co. 
Co.,  41  Okla.  509,  139  Pac.  262,  51  v.  Neafns,  145  Ky.  563,  140  S.  W. 
L.R.A.(N.S,)   873.  1026,  36  L.R.A.(N.S.)    1211. 

13.  Delaware  Ins.  Co.  v.  S.  S.  White  17.  Royal  Ins.  Co.  y.  Beatty,  119 
Dental  Mfg.  Co.,  109  Fed.  334,  48  C.  Pa.  St.  6,  12  Atl.  607,  4  A.  S.  R.  622. 
C.  A.  382,  65  L.R.A.  387.  18.  DufSe  v.   Banker's   life   Ass'n, 

14.  Robinson  v.  United  States  Benev.  160  la.  19, 139  N.  W.  1087,  46  L.R.A. 
Soc,  132  Mich.  695,  94  N.  W.  211,  (N.S.)  25;  Beyer  v.  State  Paimers' 
102  A.  S.  R.  436.  Mnt.  Hail  Ins.  Co.,  86  Kan.  442,  121 

16.  Heiman  v.  Phosnis  Mut.  Iif«  Ins.  Pac  329,  Ann.  Caa.  1915A  671,  40 

•Co.,  17  Minn.  153,  10  Am.  Rep.  154;  L.R.A. (N.S.)  164. 

McLendon  v.  Woodmen  of  World,  106  Note:  36  LJl.A.(N.S.)  1212. 

Tenn.  696,  64  S.  W.  36,  52  L.RA.  444.  19.  Dnffie  v.   Banker's  life  Aas'n, 

Notes:  69  A.  S.  R.  152;  36  LJI.A.  160  la.  19, 139  N.  W.  1087,  46  L.E.A. 

(N.S.)  1211;  9  Ann.  Cas.  223;  21  Ann.  (N.S.)  25. 
Cas.  797. 
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the  applicant  that  be  has  "issued"  a  policy,  but  will  bold  it  until 
he  has  time  to  hear  from  his  company,  and  the  company  thereafter 
rejects  the  risk  and  the  agent  forwards  the  policy  to  the  company, 
there  is  no  consummated  contract  of  insurance,  dtbough  the  appli- 
cant may  not  have  received  notice  of  the  refusal  of  the  risk."  But 
where  the  only  limitation  of  the  general  authority  of  the  agent  known 
to  the  insured  is  that  expressed  in  a  memorandum  appended  to  the 
formal  application  signed  by  him,  after  the  execution  and  delivery 
of  the  policy,  that  the  insurance  is  to  take  effect  when  approved  by 
a  named  general  agent,  the  memorandum,  considered  in  connection 
with  other  parts  of  the  transaction,  is  only  the  reservation  of  a  right, 
not,  however,  to  be  arbitrarily  exercised  by  the  general  agent,  to  dis- 
approve the  insurance  and  annul  the  contract,  on  notice  to  the  insured 
and  on  return  of  the  premium  note.  Where  the  agent  neither  returns 
the  note  nor  cancels  the  policy  and  gives  no  notice  of  disapproval 
until  after  the  loss,  the  policy  must  be  regarded  as  valid  and  effectual.* 

74.  Offer  to  Insure  and  Acceptance. — ^While  the  usual  course  of 
dealing  is  otherwise,  n^otiations  for  an  insurance  contract  may  be 
initiated  by  the  insurer  offering  to  insure  on  certain  terms,  and  where 
this  is  the  case  the  contract  is  complete  on  the  acceptance  of  the  offer 
by  the  person  proposed  to  be  insured.  Where  the  offer  is  made  by 
mail  the  contract  is  consummated  on  the  mailing  of  a  letter  of  accept- 
ance,* whiofa  must  be  properly  stamped,'  and  mailed  within  a  reason- 
able time  after  the  offer  is  received.^  It  is  no  doubt  true  that  where 
there  is  simply  an  offer  to  insure,  without  acceptance,  or  where  any- 
thing is  left  open  for  future  adjustment  as  to  amount  or  duration 
of  risk,  or  as  to  premiums,  no  contract  to  insure  exists.  It  must 
clearly  appear  that  all  the  elements  essential  to  a  valid  contract  are 
agreed  upon.  There  must  be  an  offer  and  acceptance  of  a  complete 
contract  to  insure.* 

75.  Delivery  of  Policy  Generally. — It  is  undoubtedly  true  that 
until  delivery  of  a  policy  there  is  no  contract  of  insurtmce,  in  the 
absence  of  any  oral  agreement  for  insurance  prior  to  the  policy,* 
or  at  least  the  contract  is  prima  facie  incomplete ; '  but  this  does  not 
mean  thai  until  delivery  of  a  policy  no  contract  of  insurance  exists. 

80.  Hartford  Fii«  Iss.  Co.  ▼.  Whit-  6.  Western  Assur.  Co.  v.  McAlpin, 

man,  75  Ohio  St.  312,  79  N.  E.  459,  23  Ind.  App.  220,  55  N.  E.  U«,  77 

9  Ann.  Cu.  218.  A.  S.  B.  423. 

1.  MtoM  In&  Co.  T.  Wehster,  6  WaU.  6.  Wainer  v.  Milford  Mat.  Fire  Ins. 
129,  18  U.  8.  (L.  ed.)  888.  Co.,  153  Mass.  335,  26  N.  E.  877,  11 

2.  Taylor  v.  Henshants  Fire  Ins.  Co.,  LJRJi.  598 ;  Heiman  v.  Phoenix  Mut. 
9  How.  390,  13  U.  S.  (L.  ed.)  187.  Life  Ins.  Co.,  17  Minn.  153,  10  Am. 

Note:  69  A.  S.  R.  153.  Rep.  154. 

S.  Blake  v.  Hamburg-Bremen  Fire       Note:  138  A.  S.  B.  38. 
Ins.  Co.,  67  Tex.  160,  2  S.  W.  368,       7.  Hartford  Fire  Ins.  Co.  v.  Whit- 
60  Am.  Bep.  16.  man,  75  Ohio  St  312,  79  N.  E.  459. 

4.  Note:  69  A.  S.  B.  153.  9  Ann.  Caa.  218. 
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On  the  contrary  where  an  application  for  a  policy  has  been  accepted 
and  the  insured  notified  thereof  the  contract  is  consummated  with- 
out actual  delivery  of  a  policy,  in  the  absence  of  a  provision  in  the 
application  requiring  delivery.^  Especially  is  delivery  unnecessary 
where  the  policy  is  held  by  the  insurer  or  its  agmt  in  pursuance  of  a 
custom  *  or  agreement  *^  that  it  shall  be  held  until  called  for  without 
prejudice  to  the  insurance.  Where  an  application  is  made  for  a  life 
policy  and  a  sum  of  money  paid  to  the  agent  of  the  insurer  to  be 
applied  on  the  first  premium  if  the  insurer  decides  to  issue  a  policy, 
the  contract  is  complete  on  the  issuance  of  the  policy,  and  no  delivery 
is  essential.^^  Again,  an  application  to  an  agent  representing  several 
companies  for  a  certain  amount  of  insurance  on  specified  property,, 
the  agent  to  select  the  companies  and  distribute  the  risk,  and  his 
agreement  so  to  do  and  give  the  insurance,  constitute  a  valid  contract 
of  insurance  with  each  company  as  soon  as  its  policy  is  signed, 
although  the  policies  are  not  delivered  until  after  the  property  ia 
destroyed  by  fire,  since  in  distributing  the  risk  the  agent  acts  for 
the  assured.  ^^  The  application  may  provide  that  the  contract  shall 
not  be  complete  until  delivery  of  the  policy,  in  which  case  delivery 
is  essential,*'  unless  delivery  is  waived,  as  it  may  be.** 

76.  Sufficiency  of  Delivery. — ^It  is  the  iAtention  of  the  parties  and 
not  the  manual  possession  of  a  policy  which  determines  whether  therb 
has  been  a  delivery  thereof.^*  There  must  be  an  intention  to  part 
with  the  control  of  the  instrument  and  to  place  it  in  the  power  of 
the  insured  or  some  person  acting  for  him.**  Manual  delivery  to 
the  insured  in  person  is  not  necessary,*'  nor  is  the  fact  that  a  policy 
has  been  turned  over  to  the  insured  conclusive  on  the  question  of 

8.  Sheldon  ▼.  Gonnectiont  Mut.  I^fe  12.  Michigan  Pipe  Co.  t.  Michigan 
Ins.  Co.,  25  Conn.  207,  65  Am.  Dec.  Fire,  etc.,  Ins.  Co.,  92  Mich.  482,  52 
565;  New  York  Life  Ins.  Co.  v.  Bab-  N.  W.  1070,  20  LJI.A.  277. 

ooek,  104  Ga.  67,  30  S.  E.  273,  69  13.  Bowen  v.  Prudential  Ins.  Co., 
A.  S.  B.  134,  42  L.R.A.  88;  Western  178  Mich.  63, 144  N.  W.  543,  51  L.R.A. 
Assur.  Co.  T.  McAlpin,  23  Ind.  App.  (N.S.)  687;  McLendon  v.  Woodmen  of 
220,  55  N.  E.  119,  77  A.  S.  B.  423;  World,  106  Tenn.  695,  64  S.  W.  36, 
Hartford  Fire  Ins.  Co.  v.  Whitman,  75   62  L.B.A.  444. 

Ohio  St.  312,  79  N.  E.  459,  9  Ann.  Cas.  Notes:  69  A.  S.  R.  146,  148;  138 
218.  A.   S.   B.  47;  9  Ann.   Cas.  225;  21 

Notes:  69  A.  S.  B.  146;  138  A.  S.  Ann,  Cas.  798. 
R.  30  et  seq.,  64;  9  Ann.  Cas.  225;       14.  Note:  21  Ann.  Cas.  798. 
21  Ann.  Cas.  798.  15.  Phaeniz  Assur.  Co.  v.  McAnthor, 

9.  Xenos  v.  Wickham,  14  C.  B.  (N.  116  Ala.  659,  22  So.  903,  67  A.  S.  R. 
S.)  435,  108  E.  C.  L.  435,  33  L.  J.  154. 

C.  PI.  13,  36  L.  J.  C.  PL  313,  L.  B.       Notes:  138  A.  S.  R.  51;  9  Ann.  Cas. 

2  H.  L.  296, 13  Eng.  BnL  Cas.  422.       225. 

10.  Franklin  Fire  Ins.  Co.  v.  Colt,       16.  Note:  21  Ann.  Cas.  799. 

20  WalL  560,  22  U.  8.  (L.  ed.)  423.         17.  Unterhamscheidt     v.     Missoori 
Note:  69  A.  S.  E.  147.  State  Life  Ins.  Co.,  160  la.  223,  138 

IL  Cooper  v.  Pacific  Mnt.  Ins.  Co.,  N.  W.  469,  46  L.B.A.(N.S.)  743. 

7  Nev.  116,  8  Am.  Rep.  705. 
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delivery.  This  matter  of  delivery  is  largely  one  of  intent,  and  the 
physical  act  of  turning  over  the  policy  is  open  to  explanation  by 
parol  evidence.'*  The  deposit  of  an  insurance  policy  in  the  mails, 
addressed  to  the  insured,  is  a  delivery  to  him  **  and  tiie  same  is  tnie 
of  the  mailing  '*  or  otherwise  delivering  *  the  policy  to  the  agent  of 
the  insurer  with  unconditional  instructions  to  deliver  the  same  to 
the  insured,  though  it  is  otherwise  where  the  instructions  to  the  agent 
are  conditional.*  Where  the  terms  of  an  executed  policy  have  "been 
unconditionally  accepted  by  the  insured,  and  it  has  thereafter  been 
treated  as  in  force  by  the  parties,  its  delivery  will  be  regarded  as 
complete,  though  it  remain  in  the  hands  of  the  insurer's  agent.' 
In  the  absence  of  evidence  a  policy  in  the  possession  of  the  insured 
will  be  presumed  to  have  been  delivered  at  the  time  it  is  dated,* 
and  delivery  of  an  indemnity  bond  is  shown  by  evidence  that  it 
was  executed  by  the  insurer  and  sent  by  him  to  the  agent  of  the 
assured,  and  that  shortly  afterwards  the  premium  was  paid  to  and 
accepted  by  the  insurer.*  The  fact  that  the  insurer  retains  a  note 
given  for  part  of  the  premium  dbes  not,  however,  render  it  liable 
where  the  policy  has  not  been  delivered.* 

77.  Conditional  Delivery  Generally. — The  delivery  of  an  insurance 
policy  may  be  made  conditionally,'  as,  for  instance,  that  it  shall 


18.  New  ▼.  Gtermania  Fire  Ins.  Co., 
171  Ind.  33,  85  N.  E.  703,  J31  A.  S. 
R.  245;  Waters  v.  Security  life,  etc., 
Co.,  144  N.  C.  663,  57  S.  E.  437,  13 
L.R.A.(N.S.)   805. 

Note:  21  Ann.  Cas.  799. 

19.  Triple  Link  Mnt.  Indemnity 
Assoc.  V.  Williams,  121  Ala.  138,  26 
So.  19,  77  A.  S.  R.  34;  Travelers' 
Fire  Ins.  Co.  v.  Globe  Soap  Co.,  85 
AA.  169,  107  S.  W.  386,  122  A.  S. 
R.  22;  Title  Guaranty,  etc.,  Co.  v. 
Bank  of  Fulton,  89  Ark.  471,  117  S. 
W.  537,  33  L.R.A.(N.S.)  676;  Dailey 
v.  Preferred  Masonic  Mut.  Aec.  Ass'n, 
102  Mich.  289,  57  N.  W.  184,  26  L.R.A. 
171. 

Notes:  69  A.  S.  R.  147;  138  A.  S. 
R.  60;  21  Ann.  Cas.  199. 

20.  Title  Guaranty,  etc.,  Co.  v.  Bank 
of  Fulton,  89  Ark.  471,  117  S.  W. 
637,  33  LJEl.A.(N.S.)  676;  New  Toii 
Life  Ins.  Co.  v.  Babcoek,  104  Ga.  67, 
30  S.  E.  273,  69  A.  S.  R.  134,  42  L.R.A. 
88;  Commercial  Ins.  Co.  v.  Halloek, 
27  N.  J.  L.  645,  72  Am.  Dee.  379. 

Note:  138  A.  S.  R.  60;  9  Ann.  Cas. 
225;  21  Ann.  Cas.  799. 
1.  Stephenson  v.  Allison,  166  Ala. 


238,  51  So.  622,  138  A.  S.  R.  26  and 
note;  Unterhamscheidt  v.  Missouri 
State  Ldfe  Ins.  Co.,  160  la.  223,  138 
N.  W.  459,  45  L.R.A.(N.S.)  743;  Lor- 
scher  v.  Supreme  Lodge,  etc.,  72  Mich. 
316,  40  N.  W.  545,  2_L.R.A.  206;  Rob- 
inson V.  United  States  Benev.  Soc., 
132  Mich.  695,  94  N.  W.  211,  102  A. 
S.  R.  436. 

Notes:  9  Ann.  Cas.  225;  21  Ann. 
Cas.  799. 

2.  Bowen  v.  Prudential  Ins.  Co.,  178 
Mich.  63,  144  N.  W.  543,  51  L.R.A. 
(N.S.)  587. 

3.  Newark  Mach.  Co.  v.  Kenton  Ina. 
Co.,  50  Ohio  St  549,  35  N.  E.  1060, 
22  L.R.A.  768;  Long  v.  North  Brit- 
ish, etc.,  Ins.  Co.,  137  Pa.  St.  335,  20 
Atl.  1014,  21  A.  S.  R.  879. 

Note:  138  A.  S.  R.  52. 

4.  Eendrick  v.  Mutual  Ben.  life  Ins. 
Co.,  124  N.  C.  315,  32  S.  E.  728,  70 
A.  S.  R.  592. 

5.  Title  Guaranty,  etc.,  Co.  v.  Bank  . 
of  Fulton,  89  Ark.  471, 117  S.  W.  537, 
33  L.R.A.(N.S.)  676. 

6.  Heiman  v.  Phcanix  Mut.  Life  Ins. 
Co.,  17  Minn.  153,  10  Am.  Rep.  164. 

7.  Hartford  Fire  Ins.  Co.  v.  Wilson, 
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not  take  effect  until  the  insurer  baa  approved  and  accepted  the  risk, 
in  which  case  the  policy  never  takes  effect  where  the  insurfer  refuses 
the  risk.*  And  the  receipt  of  insurance  policies  under  a  written  agree- 
ment that  they  shall  be  returned  if  policies  held  by  tiie  insured  in 
other  companies  should  not  be  surrendered  on  terms  satisfactory  to 
him  is  an  acceptance  of  the  policies  only  upon  a  condition  precedent, . 
and  no  valid  contract  is  thereby  created  until  the  condition  is  com- 
plied with.  Whether  the  agent  of  the  company  had  power  to  make 
such  conditional  delivery  or  not  is  immaterial,  as,  if  he  had  not,  the 
result  would  still  be  that  no  contract  was  made.* 

78.  Condition  as  to  Health  of  Insured. — Where  a  completed  con- 
tract of  life  insurance  exists  it  is  immaterial  that  the  insured  was 
not  in  good  health  at  the  time  of  the  delivery  of  the  policy  evi- 
dencing the  contract.**  However,  applications  for  policies  of  life 
insurance,  as  well  as  policies,  frequently  provide  that  the  policy  shall 
not  take  effect  unless  it  is  delivered  to  the  insured  and  the  first  pre- 
mium paid  while  he  is  in  good  health,  and  such  a  provision  is  valid 
and  enforceable,**  and  it  is  imnyiterial  that  the  condition  of  the 
insured  has  not  changed  since  his  {^plication  was  made ;  *'  or  that 
the  insured  was  ignorant  of  his  condition.**  Such  a  provision  may 
be  waived  by  the  agent  of  the  insurer,  according  to  the  prevailing 
view.**  In  the  absence  of  such  a  provision  the  fact  that  the  insurer 
has  given  private  instructions  to  its  agent  to  deliver  the  policy  only 
when  the  insured  is  in  good  health  cannot  affect  a  contract  which 
has  previously  been  effected  by  the  acceptance  of  the  application.*' 
While  there  is  some  indirect  authority  to  the  contrary,**  such  direct 
authority  as  exists  favors  the  rule  that  in  an  action  brought  by  the 
beneficiary  of  a  life  insurance  policy  to  recover  the  amount  of  the 
policy,  the  burden  is  on  the  plaintiff  to  prove  that  the  first  premium 
was  paid  and  the  poUcy  delivered  while  the  insured  was  in  good 
health,  where  the  contract  of  insurance  made  it  a  condition  precedent 
to  the  policy's  taking  effect  that  the  insured  should  be  in  good  health 
at  that  time.*'  A  statute  making  the  medical  examiner's  certificate 
conclusive  as  to  the  health  of  the  insured  at  the  time  the  policy 

187  U.  S.  467,  23  S.  Ct.  189,  47  U.  S.       12.  Note:    17    L.E.A.(N.S.)     1145. 

(L.  ed.)  261.  There   is,   however,   authority  to   the 

Notes:  138  A.  S.  E.  59;  21  Ann.  contrary.      Notes:    17    LJtA.(N.S.) 

Cas.  799.  1145;  43  L.EJL(N.S.)  726. 

8.  Hartford  Fire  Ins.  Co.  v.  Wilson,       13.  Note:  17  L.E.A.(N.S.)  1148. 
187  U.  S.  467,  23  S.  Ct  189,  47  U.  S.       14.  Notes:    138   A.    S.   E.    62;   17 
(L.  ed.)  261.  L.E.A.(N.S.)   1149;  43  LJIA.(NJ8.) 

9.  Hamickell  v.  New  ToA  Life  Ins.  727. 

Co.,  Ill  N.  Y.  390,  18  N.  E.  632,  2       16.  Note:  138  A.  S.  E.  62. 
L.E.A.  150.  16.  Note:  17  Ann.  Cas.  238. 

10.  Note:  138  A.  S.  E.  62.  17.  Lee  v.  Prudential  Life  Ins.  Co., 

11.  Notes:   138   A.   S.   R.   62;   43  203  Mass.  299,  89  N.  E.  529, 17  Ann, 
L.EA.(N.S.)  725.  Cie.  236  and  note. 
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was  issued  or  delivered  applies  to  a  provision  that  the  policy  must 
be  delive^  while  the  insured  is  in  good  health,  and  such  a  certifi- 
cate is  conclusive  of  his  health  at  the  time  of  delivery.**  The  ques- 
tion what  constitutes  good  or  sound  health  is  considered  hereafter.^' 
79.  Acceptance  or  Rejection  of  Policy. — Where  a  policy  has  been 
accepted  by  an  applicant,  a  clause  cannot  be  eliminated  on  the  ground 
that  it  is  not  expressly  referred  to  in  the  application.*  It  would  seem 
clear  that  where  the  insurer's  agent  has  agreed  that  the  applicant 
may  reject  the  jwlicy  issued  if  it  does  not  comply  with  the  agree- 
ment, the  applicant  has  a  right,  upon  finding  that  the  policy  is  not 
in  accord  with  such  agreement,  to  reject  it.*  Whether  the  applicant 
may  reject  a  policy  which  does  not  conform  to  the  agent's  oral  rep- 
resentations "is  a  more  difficult  question.  To  entitle  him  to  do  so  it 
is  certain  that  he  must  have  reUed  on  the  representations,  and  some 
courts  have  treated  such  representations  as  mere  promises  of  some- 
thing to  be  done  in  the  future  on  which  fraud  cannot  be  predicated, 
but  the  better  view  would  seem  to  be  that  where  the  applicant  has 
relied  on  the  representations  he  may  reject  the  policy  notwithstanding 
the  application  contains  a  provision  that  no  statement  made  by  the 
solicitor  will  affect  the  rights  of  the  company  unless  embodied  in  the 
written  application.*  Where  a  mortgagor  has  refused  to  accept  a 
policy  on  mortgaged  premises  and  it  is  delivered  to  the  mortgagee, 
who  does  not  pay  or  agree  to  pay  the  premium,  it  does  not  become 
effective  by  reason  of  a  clause  therein  that  the  mortgagee  should 
pay  the  premium  on  demand  if  the  mortgagor  fails  to  do  ao.*  And 
if  an  applicant  for  life  insurance  changes  his  mind  and  refuses  to 
accept  the  policy  when  tendered,  and  neither  he  nor  the  beneficiary 
named  therein  pays  any  of  the  premiums  nor  authorizes  their  pay- 
ment, there  is  no  completed  contract  of  insurance,  though  another 
person  into  whose  possession  the  policy  comes  pays  such  premiums.* 
Where  an  insurer  issues  a  policy  to  its  agent  on  his  own  property, 
in  accordance  with  its  rules,  and  mails  it  to  him  with  the  usual  biDs 
ibe  act  of  the  agent  in  charging  himself  with  the  premium  is  a  suffi- 
eient  acceptance.* 

18.  Roe  v.  National  L.  Ins.  Abs^   Kan.  641, 125  Pac.  86,  41  L.R.A.(N.S.) 
137  la.  696, 116  N.  W.  500,  17  L.RA,    1130  and  note. 

(N.S.)  1144;  Cunningham  v.  Royal  4.  New  v.  Qermania  Fire  Ins.  Co., 
Neighbors  of  America,  24  S.  D.  489,  171  Ind.  33,  85  Me.  703.  131  A.  S.  R. 
124  N.  W.  434,  140  A.  S.  B.  793.         245. 

19.  See  infra,  par.  248.  5.  Hoghen  \.  Metropolitan  Life  Ins. 
1.  Blunt  V.  Fidelity,  etc.,  Co.,  145   Co.,  69   Conn.  503,  38  Atl.  214,  61 

Cal.  268,  78  Pac.  729,  104  A.  S.  B.   A.  S.  R.  53. 

34,  67  L.B.A.  793.  6.  Lungstrass  v.  Qerman  Ins.  Co.,  48 

i.  Note :  41  L.R.A.(N.S.)  1135.  Mo.  201,  8  Am.  Rep.  100. 

S.  Evans  v.  Central  Life  Ins.  Co.,  87 
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VI.  Reformation  of  Policy 

80.  In  General. — It  is  not  intended  here  to  enter  into  an  extended 
discussion  of  the  general  principles  applicable  to  the  reformation  of 
written  instruments '  but  only  to  consider  the  application  of  those 
principles  to  insurance  policies.  In  accordance  with  the  general  prin- 
ciples applicable  to  all  instruments,  if,  by  inadvertence,  accident  or 
mistake,  the  terms  of  the  contract  are  not  fully  set  forth  in  the  policy, 
it  may  be  reformed  so  as  to  express  the  real  agreement,^  unless  the 
mistake  is  not  mutual  and  no  fraud  exists.*  This  is  true,  for  example, 
where  the  policy  as  written  does  not  insure  the  persons  and  interests 
intended,**  or  the  benefits  under  a  life  policy  are  not  payable  to 
the  person  intended,**  or  the  policy  does  not  cover  the  voyage  intended 
to  be  insured  by  a  marine  policy.**  There  is  also  authority  for  the 
proposition  that  an  application  for  a  policy  which  is  made  a  part  of 
the  policy  may  be  reformed,  so  as  to  make  it  conform  to  the  repre- 
sentation of  facts  made  to  the  insurer's  agent,  if  the  insured  was 
misled  into  signing  an  application  containing  a  wrong  statement  by 
the  action  of  such  agent.**  But  it  has  been  held  that  the  application 
cannot  be  reformed  where  the  mistake,  so  far  as  the  insurer  is  con- 
cerned, was  by  an  agent  not  authorized  to  bind  it.**  Most  courts 
hold  that  a  policy  may  be  reformed  where  it  does  not  conform  to 
the  agreement  of  the  parties  though  the  mistake,  so  far  as  the  com- 

7.  See    Reformation    of    Insteu-       Note:  5  L.R.A.  712. 

MBNTS.  9.  Hartford  Ins.  Co.  v.  Haafi,  87  Ky. 

8.  Thompson  v.  Phcenix  Ins.  Co.,  136  531,  9  S.  W.  720,  2  L.R.A.  64  and 
U.  S.  287, 10  S.  Ct.  1019,  34  U.  S.  (L.  note ;  Dixie  Fire  Ins.  Co.  v.  Wallace, 
ed.)  408;  Phoenix  Ins.  Co.  v.  State,  76  153  Ky.  677, 156  S.  W.  140,  Ann.  Gas. 
Ark.  180,  88  S.  W.  917,  6  Ann.  Cas.  1915C  409  and  note:  Brvce  v.  Loril- 
440;  PhcBnix  Ins.  Co.  v.  Hilliard.  59  lard  Fire  Ins.  Co.,  55  N.  Y.  240,  14 
Fla.  590,  52  So.  799, 138  A.  S.  R.  171;  Am.  Rep.  249;  Britton  v.  Metropoli- 
Niagara  Fire  Ins.  Co.  v.  Jordan,  134  tan  Life  Ins.  Co.  165  N.  C.  149,  80 
Ga.  667,  68  S.  E.  611,  20  Ann.  Cas.  S.  E.  1072,  Ann.  Cas.  1915D  363. 
363;  Keith  v.  Globe  Ins.  Co.,  52  111.  10.  Snell  v.  Atlantic  Fire,  etc.,  Ins. 
518,  4  Am.  Rep.  624;  German  Ins.  Co.  Co.,  98  U.  S.  85,  25  U.  S.  (L.  ed.) 
V.  Gueck,  130  111.  345,  23  N.  E.  112,  52. 

6  L.R.A.  835;  Continental  Ins.  Co.  v.  11.  Eastman  v.  Provident  Mutual 
Ruckman,  127  lU.  364,  20  N.  E.  77,  ReUef  Ass'n,  65  N.  H.  176,  18  AtL 
11  A.  S.  R.  121;  Barnes  v.  Hekla  Fire  745,  23  A.  S.  R.  29,  5  L.R.A.  712. 
Ins.  Co.,  75  la.  11,  39  N.  W.  122,  9  12.  Equitable  Safety  Ins.  Co.  v. 
A.  S.  R.  450;  Esch  v.  Home  Ins.  Co.,  Heame,  20  WalL  494,  22  U.  S.  (L.  ed.) 
78  la.  334,  43  N.  W.  229,  16  A.  S.  R.  398. 

443 ;  Lippincott  ▼.  Insurance  Co.,  3  La.  18.  Harris  v.  Columbiana  County 
546,  23  Am.  Dec  467;  Tesson  v.  At-  Mut.  Ins.  Co.,  18  Ohio  116,  51  Am. 
lantic  Mut.  Ins.  Co.,  40  Mo.  33,  93  Deo.  448;  Farmer's  Ins.  Co.  v.  Wil- 
Am.  Dec.  293;  Phoenix  Fire  Ins.  Co.  liams,  39  Ohio  St.  584,  48  Am.  Rep. 
V.  Gumee,  1  Paige  (N.  Y.)  278,  19  474. 

Am.  Dec.  431;  MoUiete  v.  Pennsyl-  14.  Cooper  v.  Farmer's  Mut.  P4re 
▼ania  Mre  Ins.  Co.,  5  Rawle  (Pa.)  342,  Ins.  Co.,  50  Pa.  St.  299,  88  Am.  Dec 
28  Am.  Dec.  675.  544. 
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pany  is  c(»Kiemed,  was  that  of  a  mere  soliciting  agent  with  no  power 
to  issue  a  policy.^"  Other  courts,  however,  hold  that  an  insured  is 
not  entitled  to  a  reformation  of  a  policy  delivered  to  and  accepted 
by  him,  and  to  a  recovery  on  the  policy  as  reformed,  on  the  theory 
that  it  did  not  contain  a  provision  for  which  he  stipulated,  where  there 
is  nothing  to  show  that  the  insurer  did  not  deliver  the  policy  which 
it  intended  to  deliver,  although  the  agent  who  secured  the  applica- 
tion understood  that  the  policy  should  contain  such  provision,  if  he 
was  a  mere  soliciting  agent  without  power  to  issue  policies.**  Never- 
theless the  mistake  of  a  clerk  of  an  agent  of  the  insurer  in  tran- 
scribing the  policy  is  a  mistake  of  the  agent  himself,  and  the  obliga- 
tions of  the  insurer  are  the  same  as  if  the  agent  had  made  the  mis- 
take.*' Where  an  insurer  has  agreed  to  renew  a  policy  but  in  fact 
issues  a  new  policy  containing  different  terms  the  policy  may  be 
reformed  to  read  the  same  as  the  original  policy."  Where  a  policy 
might  be  avoided  because  of  a  breach  of  a  conchtion  therein  a  refor- 
mation may  be  had  where  a  provision  was  omitted  by  mistake 
although  the  insurer  might  not  have  taken  advantage  of  the  omis- 
sion.** A  suit  for  a  reformation  may  be,  and  usually  is,  maintained 
after  a  loss  which  would  fall  within  the  policy  as  reformed.**  The 
institution  of  an  action  at  law  on  a  policy  as  written  does  not  operate 
as'  a  bar  to  a  suit  in  equity  for  its  reformation,  where  it  is  not  prose- 
cuted to  judgment,  or  even  where  a  judgment  goes  in  favor  of  the 
defendant,  according  to  some  courts,  though  this  has  been  denied ;  * 
nor  is  the  pendency  of  an  action  by  the  insured  a  bar  to  a  suit  for 
reformation  brought  by  the  insurer.* 

81.  Evidence. — To  warrant  a  reformation  the  evidence  must  be 
clear  and  convincing.*  The  application  is  usually  given  great  wei^t 
in  determining  the  intention  of  the  parties  in  a  suit  for  reformation,* 
and  in  England  it  seems  that  the  slip,  as  it  is  called,  overrides  the 
policy.'    And  in  this  country,  in  marine  insurance  in  case  the  policy 

16.  Note:  11  L.R.A.(N.S.)  357.  98  U.  S.  85,  25  U.  S.   (L.  ed.)  52; 

16.  Floars  v.  2Eltaa,  Life  Ins.  C!o.,  Mcintosh  v.  North  State  Fire  Ins.  Co., 
144  N.  C.  232,  56  S.  E.  915, 11  L.E.A.  152  N.  C.  50,  67  S.  E.  45,  136  A.  S. 
(N.S.)   357.  R.  818. 

17.  Dictz  v.  Providence  Washington  1.  Note:  12  L.R.A.(N.S.)  907  et  seq. 
Ins.  Co.,  33  W.  Va.  526,  11  S.  E.  50,  2.  National  Fire  Ins.  Co.  of  Hart- 
25  A.  S.  R.  908.  ford  v.  Hughes,  189  N.  Y.  84,  81  N. 

18.  Hay  v.  Star  Fire  Ins.  Co,  77  E.  562,  12  L.R.A.(N.S.)   907. 

N.  T.  235,  33  Am.  R«p.  607.  8.  Meiswinkel  v.  St.  Paul  Fire,  etc., 

19.  Kelly  v.  Liverpool,  etc,  Ins.  Co,  Ins.  Co.,  75  Wis.  147,  43  N.  W.  669, 
94  Minn.  141,  102  N.  W.  380,  110  A  6  L.RA.  200. 

S.  R.  351.  4.  Phoenix  Fire  InS.  Co.  v.  Onmee, 

20.  Graves   ▼.   Boston  Marine   Ins.  1  Paige  (N.  Y.)  278, 19  Am.  Dec.  431. 
Co.,  2  Cranch  419,  2  U.  S.  (L.  ed.)  324;  Note:  13  Eng.  RuL  Cas.  490. 
Equitable  Safety  Tna    Co.  t.  Heame,  5.  Mottenz  v.  London  A^nr.  Co.,  1 
20  Wall.  494,  22  U.  S.  (L.  ed.)  398;  Atk.  545,  13  Eng.  Rul.  Cas.  467. 
Snell  V.  Atlantic  Fire,  etc,  Ins.  Co., 
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diffdis  from  the  application  in  describing  the  voyage  it  has  been  bdd 
that  the  policy  will  be  reformed  to  conform  to  ^e  application.*  An 
application  or  slip  is  admissible  as  evidence  though  it  is  not  a  valid 
contract  for  want  of  revenue  stamps.^  Where  a  letter  asking  rates 
for  insurance  gives  notice  that  the  interest  of  several  is  sought  to 
be  insured,  but  the  application  made  some  time  afterwards  gives  no 
such  notice,  the  insurer  cannot  be  charged  with  notice  of  the  intent 
so  as  to  warrant  a  reformation  on  the  ground  of  mistake."  The 
fact  that  an  application  for  insurance  states  that  "oa  this  vessel's 
cargo  we  want  insurance"  does  not  charge  the  insurer  with  notice 
of  an  intent  to  insure  the  interest  of  persons  other  than  the  appli- 
cant, so  as  to  warrant  a  reformation  of  the  policy.*  Evidence  of  a 
usage  which  conflicts  with  the  terms  of  a  policy  as  written  has  been 
held  inadmissible  in  a  suit  seeking  the  reformation  of  the  policy.*** 

82.  Jurisdiction  and  Defenses. — A  federal  court  has  jurisdiction 
of  a  suit  in  equity  to  reform  a  policy  of  insurance  if  it  has  jurisdie- 
tion  of  the  action  at  law  between  the  same  parties,  upon  the  policy, 
already  commenced,  to  which  the  equity  suit  is  merely  auxiliary.** 
The  lapse  of  time  cannot  be  relied  on  to  bar  a  suit  in  equity  to  reform 
a  policy  of  insurance  which  is  auxiliary  to  an  action  already  com- 
menced at  law  upon  the  policy,  if  the  latter  action  was  brought  within 
the  time  limited  by  the  policy,**  and  the  failure  of  the  insured  to  read 
a  policy,  resulting  for  a  short  time  in  his  ignorance  of  the  fact  that 
it  does  not  conform  to  the  agreement  of  the  parties,  does  not  preclude 
a  reformation.** 

83.  Correction  without  Suit. — An  insurance  company  has  power 
after  the  occmrence  of  a  loss  to  substitute  a  corrected  policy  and 
render  itself  liable  thereunder  for  such  previous  loss,**  and  an  agent 
authorized  to  make  contracts  of  insurance  may,  at  any  time  during 
the  continuance  of  his  agency,  though  subsequent  to  a  loss,  correct 
a  policy  issued  by  him,  to  conform  to  the  agreement  of  the  parties.*' 

6.  Norris  V.  Insurance  Co.  of  North  11.  Rosenbaum  v.  Council  Bluffs  Ins. 
America,  3  Yates  (Pa.)  84,  2  Am.  Dec.   Co.,  37  Fed.  724,  3  L.R.A.  189. 

360.  12.  Rosenbaum  v.  Council  Bluffs  Ins. 

7.  lonides  v.  Pacific  Fire,  etc.,  Ins.   Co.,  37  Fed.  724,  3  L.R.A.  189. 

Co..  L.  R.  6  Q.  B.  674,  7  Q.  B.  517,  13.  Niagara  Fire  Ins.   Co.  v.   Jor- 

41  L.  J.  Q.  B.  33,  190,  25  L.  T.  N.  dan,  134  Ga.  667,  68  S.  E.  611,  20 

S.  490,  26  L.  T.  N.  S.  738,  13  Eng.  Ann.  Cas.  363  and  note. 

Rul.  Cas.  471.  14.  Ford  v.  United  States  Mut.  Aoc. 

8.  Graves  v.  Boston  Marine  Ins.  Co.,  Relief  Co.,  148  Mass.  153,  19  N.  E. 
2  Cranch  419,  2  U.  S.  (L.  ed.)  324.  169,  1  L.R.A.  700. 

9.  Graves  v.  Boston  Marine  Ins.  Co.,  15.  Taylor  v.  State  Ins.  Co.,  98  la. 
2  Cranch  419,  2  U.  S.  (L.  ed.)  324.  521,  67  N.  W,  577,  60  A.  S.  R.  210 

10.  Heame  v.  New  England  Mut.  McLaughlin  v.  American  Fire  Ins.  Co., 
Marine  Ins.  Co.,  20  Wall  488,  22  U.  126  la.  149,  101  N.  W.  7C5,  lOfl  A. 
S.  (L.  ed.)  395.  R.  344. 
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JL  mere  insnrance  broker,  however,  has  no  power  to  alter  an  insor- 
•zwe  contzBCt  ao  aa  to  bind  the  insurer.'* 

VII.  Insurable  Intkrbst 

Oeneral  Priiusi/plea 

84.  Necessity  for  Insurable  Interest. — ^At  an  early  period  in  tiie 
eommon  law  of  England  an  interest  in  the  subject  of  insurance  was 
held  essential.  Subsequently,  however,  the  practice  of  writing,  and 
recognizing  liability  under,  wager  policies  grew  up  and  finally  the 
courts  recognized  such  policies  as  valid.*'  But  even  under  the  early 
decisions  upholding  wagering  policies,  insurable  interest  was  required 
to  be  shown  unless  the  policy  indicated  on  its  face  that  it  was  intended 
as  a  wager.'*  The  legislature  finally  interposed  and  prohibited  wager 
policies,  first  with  regard  to  marine  risks,  and  later  with  regard  to 
lives,"  and  in  the  United  States  statutes  have  generally  been  enacted 
prohibiting  wager  policies,  and  where  none  have  been  enacted  such 
policies  have  been  held  void  on  grounds  of  public  poli<gr,**  both  in  the 
case  of  property  insurance '  and  life  insurance,'  though  it  must  be 
remembered  that  in  the  case  of  life  policies  the  assured,  and  not  the  ' 
beneficiary,  is  the  person  who  is  required  to  have  an  interest.*  There 
is  authority  for  the  proposition  that  a  policy  may  be  issued  to  cover 
property  in  which  the  insured  has  not  at  the  time  any  interest,  and 
the  policy  will  attach  when  the  interest  is  acquired,*  but  in  general 
it  may  be  said  in  marine  insurance,  as  well  as  other  property  insur- 

16.  Note:  38  L.It.A.(N.S.)  630,  631.       2.  Continental  Life  Ins.  Co.  ▼.  Val- 

17.  Conneeticat  Mat  life  Ins.  Co.  ger,  89  Ind.  572,  46  Am.  Rep.  185; 
T.  Sehaefer,  94  U.  S.  457,  24  U.  S.  Amick  v.  Butler,  111  Ind.  578,  12  N. 
(L.  ed.)  251.  E.  518,  60  Am.  Rep.  722;  Prudential 

18.  Cousins  v.  Mantes,  3  Taunt.  513,  Ins.  Co.  ▼.  Jentdns,  15  Ind.  App.  297, 
12  Rev.  Rep.  696,  13  Eng.  Rul.  Cas.  43  N.  E.  1056,  57  A.  S.  R.  228;  Prn- 
342.  dential  Ins.  Co.  v.  Hunn,  21  Ind.  App. 

19.  Note:  13  Eng.  RuL  Cas.  351.        525,  52  N.  E.  772,  69  A.  S.  R.  380; 

20.  Connecticut  Mut.  Life  Ins.  Co.,  Burbage  v.  Windley,  108  N.  C.  367, 12 
V.  Sehaefer,  94  U.  S.  467,  24  U.  S.  S.  E.  839,  12  L.R.A.  409,  overruling 
(L.  ed.)  251;  McRae  v.  Warmack,  98  Shepherd  v.  Sawyer,  6  N.  C.  26,  6 
Ark.  52,  135  S.  W.  807,  33  L.R.A.  Am.  Dee.  517  (wager  polity  sustained). 
(N.S.)  949;  Riggs  v.  Commercial  Mut.  Notes:  57  Am.  Dec.  93,  94;  52  Am. 
Ins.  Co.,  125  N.  T.  7,  25  N.  E.  1058,  Rep.  135;  128  A.  S.  R.  304  et  seq. 
21  A.  S.  R.  716,  10  L.R.A.  684.  3.  See  infra,  par.  97. 

Note:  13  Eng.  Rul.  Cas.  353.  4.  Hooper  v.  Robinson,  98  U.  S.  528, 

1.  Howard  Fire  Ins.  Co.  v.  Chase,  25  U.  S.    (L.  ed.)   219;  Boston  Ins. 

5  Wall.  509,  18  U.  S.   (L.  ed.)  524;  Co.  v.  Globe  Fire  Ins.  Co.,  174  Mass. 

Warren  v.  Davenport  Fire  Ins.  Co..  31  229,  54  N.  E.  543,  75  A.  S.  R.  303; 

la.  464,  7  Am.  Rep.  160;  Atweli  v.  Sun   Insuranoe   Office   of   London   v. 

Miller,  11  Md.  348,  69  Am.  Dec.  206;  Mens,  64  N.  J.  L.  301,  46  A41.  785, 

Lucena  v.  Craufurd,  3  B.  &  P.  75,  6  52  L.R.A.  330  and  note. 

Rev.  Rep.  623,  13  Eng.  Rul.  Cas.  151. 
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ance,  an  insiirable  interest  must  exist  when  the  policy  is  issued  and 
when  a  loss  occurs,^  though  interest  at  the  time  of  loss  need  not  be 
identical  with  that  existing  at  the  time  of  the  issuance  of  the  policy,* 
and  while  an  insurable  interest  at  the  time  of  the  issuance  of  tiie 
policy  and  at  t^e  time  of  loss  is  essential,  it  need  not  exist  in  the 
interim,  in  the  absence  of  a  definite  provision  in  the  policy.'  Where, 
however,  a  mortgagor  procures  a  policy  to  be  issued  to  his  mortgagee 
and  pays  the  premium  a  recovery  may  be  had  in  the  mortgagee's  name 
for  the  mortgagor's  benefit  though  after  loss  the  mortga^  has  been 
paid.^  In  the  case  of  life  policies,  however,  the  interest  of  the  assured 
need  not  continue  to  the  death  of  the  insured,  according  to  the  better 
view,*  and  the  fact  that  the  interest  of  the  beneficiary,  having  an 
interest  because  a  creditor  of  the  insured,  has  ceased  during  the  life 
of  his  debtor  is  immaterial ;  he  may  still  recover  on  the  policy  though 
the  result  may  be  that  he  will  be  twice  paid  for  his  debt,  once  by 
his  debtor  and  again  by  recovery  on  the  policy.**  Though  some 
courts  have  held  ihaX  where  the  insurable  interest  of  one  taking  out 
a  life  policy  has  ceased  before  the  death  of  the 'insured,  while  the 
beneficiary  may  sue  on  the  contract  he  cannot  retain  the  proceeds, 

6.  Carpenter  t.   Providence  Wash-  8.  Norwich  Fire  Ins.  Co.  v.  Boomer, 

ington  Ins.  Co.,  16  Pet.  495,  10  U.  S.  52  lU.  442,  4  Am.  Rep.  618. 

(L.    ed.)    1044;    Burnett   v.    Eufaula  9.  Connecticut  Mut.   Life   Ins.   Co. 

Home  Ins.  Co.,  46  Ala.  11,  7  Am.  Rep.  v.  Schaefer,  94  U.  S.  457,  24  U.  S. 

581;  Commercial  Fire  Ins.  Co.  v.  Capi-  (L.  ed.)  251;  Conrtois  v.  Grand  Lodge, 

tal  City  Ins.  Co.,  81  Ala.  320,  8  So.  etc.,  135  CaL  552,  67  Pac.  970,  87  A. 

222,  60  Am.   Rep.   162;   Essex   Sav.  S.  R.  137;  Caldwell  v.  Grand  Lo^e, 

Bank  V.   Meriden   Fire  Ins.   Co.,  57  etc.,  148  Cai    195,  82  Pac    781,  113 

Conn.  335,  17  AU.  930,  18  Atl.  324,  4  A-  S.  R  219,  7  Ann.  Cas.  356  2  L.R.A. 

LJI.A.  759;  Lane  v.  Maine  Mut.  Fire  (N-SO  653;  Blum  v    New  YoA  Life 

T_-   n^    10  M«  AA  00  A™   r>o«   ^K^\.  Ins.  Co.,  197  Mo.  513,  95  b.  W.  617, 

^  S^'L      ^^'  ^'     n        ^  n     U  7  Ann.  Cas.  1021,  8  L.R.A.(N.S.)  923; 

Washmgton  Fu-e  Ins.  Co  v  Kelly,  32  ^^^^  ^  ^^^^^^^  j^^^  j^ife  Ins.  Co., 

^^iJ^'  «^--^P-  T*^'  ^^  i,«  27  N.  Y.  282,  84  Am.  Dec.  280;  Stein- 
« '**'"'.o?^'i*;  J^  ^o  £"•'*  ^c^  back  V.  Deipenbrock,  158  N.  Y.  24, 
Mass.  486,  57  N.  E.  998,  79  A.  S.  53  n.  E.  662,  70  A.  S.  R.  424,  44 
R.  325,  50  L.R.A.  833;  Lockhart  v.  l.r.^,  417;  Qverhiser  v.  Overhiser, 
Cooper,  87  N.  C.  149,  42  Am.  Rep.  63  Ohio  St.  77,  57  N.  E.  965,  81  A.  S. 
514;  Franklin  Fire  Ins.  Co.  v.  Find-  r.  612.  50  L.R.A.  552;  Scott  v.  Dick- 
lay,  6  Whart.  (Pa.)  483,  37  Am.  son,  108  Pa.  St.  6,  56  Am.  Rep.  192; 
Dec.  430;  Lucena  v.  Craufurd,  3  B.  Corson's  Appeal,  113  Pa.  St.  438,  6 
&  P.  75,  6  Rev.  Rep.  623,  13  Eng.  Atl.  213,  56  Am.  Rep.  196  and  note, 
Rnl.  Cas.  151.  57  Am.  Rep.  479, 
Note:  52  L.R.A.  330  et  seq.  Notes:  57  Am.  Dec  103,  104;  52 

6.  Bell  V.  Western  Marine,  etc.,  Ins.  Am.  Rep.  142;  128  A.  S.  B.  315  et 
Co.,  6  Rob.  (La.)  423,  39  Am.  Dec.  seq.;  2  L.R.A.  845. 

542.  10.  Bittler  v.  Smith,  70  Md.  261, 

7.  Worthington  v.  Bearse,  12  Allen  16  Atl.  890,  2  L.R-A.  844  and  note. 
(Mass.)  382,  90  Am.  Dec  152  (eon-  There  is  contrary  authority.  2 
veyance  and  reconveyance).  L.R.A.  845  note. 
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but  must  pay  them  over  to  the  estate  of  the  insured.**  Even  under 
the  statute  of  14  Geo.  III.  c.  48,  providing  that  no  greater  sum  shall 
be  recovered  on  a  policy  than  the  value  of  the  interest  of  the  assured, 
it  has  been  held  that  where  an  insurable  interest  to  the  amount  of 
the  policy  existed  on  its  issuance,  insurable  interest  need  not  con- 
tinue to  the  death  of  the  insured.**  Provisions  in  the  by-laws  of  a 
benefit  society  requiring  the  beneficiary  to  bear  a  certain  relationship 
to  the  insured  must  be  construed  as  referring  to  the  relationship 
at  the  date  of  the  certificate,  and  a  designation  of  a  beneficiary,  valid 
in  its  inception,  so  remains,  although  such  relationship  has  ceased, 
e.  g.,  by  divorce,  unless  it  is  otherwise  stipulated  in  the  contract  of 
membership.** 

85.  Assignment  to  Person  without  Interest. — ^Though  there  is  an 
irreconcilable  conflict  of  authority  on  the  question  whether  a  person 
has  the  right  to  assign  a  policy  of  life  insurance  taken  out  by  him- 
self to  one  who  has  no  insurable  interest  in  his  life,  it  is  the  prevailing 
rule  that  this  may  be  done  provided  it  is  not  a  mere  cover  for  a  wager 
policy,**  and  statutes  have  sometimes  been  enacted  to  this  effect.*' 

'    11.  Cheeves  v.  Anders,  87  Tex.  287,  Dec.  529;   Steinbaek  t.  Diepenbrock, 

28  8.  W.  274,  47  A.  S.  R.  107.  168  N.  T.  24,  52  N.  E.  662,  70  A.  S.  R. 

12.  Dalby  v.  India,  etc.,  Life  Assnr.  424,  44  L.R.A.  417;  Keokley  v.  Coshoe- 

Co.,  15  C.  B.  365,  80  E.  C.  L.  365  ton  Glass  Co.,  86  Ohio  St.  213,  99  N, 

24  L.  J.  C.  PI.  2,  3  C.  L.  R.  61,  18  E.  299,  Ann.  Cas.  1913D  607;  Brett 

Jut.  1024,  13  Eng.  Rul.  Cas.  383.  v.  Wamick,  44  Ore.  511,  75  Pac.  1061, 

IS.  Courtois  V.  Grand  Lodge,  etc.,  102  A.  S.  R.  6.39;  Wheeland  v.  At- 

135  Cal.  552,  67  Pac.  970,  87  A.  S.  R.  wood.  192  Pa.  St.  237,  43  Atl.  946, 

137.  73  A.  S.  R.  803;  In  re  Phillips,  238 

14.  Grigsby  v.   RusseU,  222  U.   S.  Pa.   St.  423,  86  Atl.  289,  Ann.  Cas. 

149,  32  S.  a.  58,  56  U.  S.  (L.  ed.)  1914C    282.    45    L.R.A.(N.S.)     982; 

133,  Ann.  Cas.  1913B  863  and  note,  36  Clark  v.  Allen,  11  R.  I.  439,  23  Am. 

L.R.A.(N.S.)    642;    Gordon   v.   Ware  Rep.  496:  Clement  ▼.  New  York  Life 

Nat.  Baflk,  132  Fed.  444,  65  C.  C.  A.  Ins.  Co.,  101  Tenn.  22,  46  S.  W.  561, 

580,  67  L.R.A.  550;  Rylander  v.  Al-  70  A.  S.  R.  650,  42  L.R.A.  247;  Bur- 

len,  126  Ga.  206,  63   S.  E.   1032,  5  singer  v.  Bank  of  Watertown,  67  Wis. 

Ann.    Cas.    355   and   note,    6   L.R.A.  75,  30  N.  W.  290,  58  Am.  Rep.  848; 

(N.S.)  128  and  note;  Martin  ▼.  Stub-  And  see  Hays  v.  Lapeyre,  48  La.  Ann. 

bings,  126  111.  387,  18  N.  E.  657,  9  749,  19   So.  821,  35  L.R.A.  647. 

A.  8.  R.  620;  Rittler  v.  Smith,  70  Md.  Notes:  57  Am.  Dec.  104;  52  Am. 

261,  16  Atl.  890,  2  L.R.A.  844;  Fitz-  Rep.  143;  16  A.  S.  R.  907;  25  A.  S. 

gerald  v.  Rawlings,  114  Md.  470,  79  R.  123;  87  A.  S.  R.  507;  9  L.R.A. 

Atl.  915,  Ann.  Cas.  1912A  650;  Mu-  662;    3   L.R.A. (N.S.)    936;    12   Arin. 

tnal  Life  Ins.  Co.  v.  Allen,  138  Mass.  Cas.  686,  687;  13  Eng.  Rul.  Cas.  397. 

24,    52   Am.    Rep.    245;    Rahders   v.  The  contrary  was  held  in  Wamock 

People's  Bank,  113  Minn.  496,  130  N.  v.   Davis,   104  U.    S.   775,  26  U.   S. 

W.  16,  Ann.  Cas.  1912A  299;  Cham-  (L.  ed.)  924,  and  Franklin  Life  Ins. 

berlain  v.  Butler,  61  Neb.  730,  86  N.  Co.  v.  Hazzard,  41  Ind.  116,  13  Am. 

W.  481,  87  A.  S.  R.  478,  54  L.R.A.  Rep.  313,  which  are  overruled  by  later 

338;  Mechanicks  Nat.  Bank  t.  Comins,  cases.    See  5  Ann.  Cas.  361  note. 

72  N.  H.  12,  65  AtL  191,  101  A.  8.  16.  Cnrtiss  v.  Aetna  Life  Ins.  Co., 

R.  650;  St;  John  v.  American  Mnt  90  Oal.  246,  27  Pac  211,  26  A.  8. 

Life  Ins.  Co.,  IS  N.  T.  31,  64  Am.  R.  114. 
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There  is,  however,  respectable  authority  for  the  rule  that  a  policy 
of  life  insurance,  though  originally  vadid,  is  not  assignable  to  one 
who  has  no  interest  in  the  life  of  the  insured.**  The  authorities 
denjdng  the  validity  of  the  assignment  argue  that  the  same  temptsr 
tion  to  destroy  life,  which  is  the  basis  of  condemning  wager  policies, 
exists  in  the  case  of  such  assignments,  to  which  the  courts  taking 
the  contrary  view  answer  that  the  same  temptation  exists  in  the 
case  of  an  estate  limited  to  take  effect  on  the  death  of  a  designated 
person.*'  All  the  authorities  are  agreed,  nevertheless,  that  an  assign- 
ment of  a  policy  of  life  insurance  immediately  on  its  issue  to  evade 
the  rule  as  to  the  necessity  of  an  insurable  interest  is  void.*'  Of 
course  that  rule  does  not  prevent  an  assignment  of  a  matured  claim 
on  a  policy  to  one  with  no  interest.**  Notwithstanding  the  fact  that 
there  aie  decisions  to  the  effect  that  the  insurer  is  the  only  one  who 
can  object  to  an  assignment  to  one  with  no  insurable  interest,**  there 
seems  to  be  no  doubt  that  the  true  rule  is  that  if  the  assignment  is 
void  under  the  rule  in  a  particular  jurisdiction  the  assignee  cannot 
retain  the  proceeds  in  excess  of  his  advances  though  he  is  usually 
allowed   to    retain    his    advances    from    the    proceeds,*    the    bene- 

16.  Stoelker  v.  Thornton,  88  Ala.  and  note,  6  LJl A. (N.S.)  128  and  note; 
241,  6  So.  680,  6  L.R.A.  140;  Mis-  Hess  v.  Segenfelter,  127  Ky.  348,  105 
souri  Val.  Life  Ins.  Co.  v.  Sturges,  S.  W.  476, 128  A.  S.  R.  343, 14  L.B>A. 
18  Kan.  93,  26  Am.  Rep.  761;  Mis-  (N.S.)  1172;  Steinback  v.  Diepen- 
souri  Valley  Life  Lis.  Co.  v.  McCrum,  brock,  .158  N.  Y.  24,  52  N.  E.  662,  70 
36  Kan.  146,  12  Pac.  517,  59  Am.  A.  S.  R.  424,  44  L.R.A.  417 ;  Keystone 
Rep.  537;  Metropolitan  Life  Ins.  Co.  Mut.  Ben.  Ass'n  v.  Morris,  115  Pa. 
y.  Elison,  72  Kan.  199,  83  Pac.  410,  St.  446,  8  Atl.  638,  2  A.  S.  R.  572; 
115  A.  S.  B.  189,  3  L.R.A.(N.S.)  934,  Clement  v.  New  York  Life  Ins.  Co., 
7  Ann.  Cas.  909;  Gilbert  v.  Moose,  101  Tenn.  22,  46  S.  W.  561,  70  A.  8. 
104  Pa.   St.   74,  49   Am.   Rep.   570;  R.  650,  42  L.R.A.  247. 

Equitable  life  Ins.  Co.  v.  Hazlewood,  Notes:  9  L.R.A.  661;  3  L.R.A.(N.S.) 

75  Tex.  338,  12  S.  W.  621,  16  A.  S.  946. 

R.  893  and  note,  7  L.R.A.  217;  Roller  19.  Curtiss  v.  Aetna  Life  Ins.  Co., 

V.  Moore,  86  Va.  512,  10  S.  E.  241,  6  90  Cal.  246,  27  Pac.  211.  '25  A.  S.  R. 

L.R.A.  136  and  note.  U4. 

Notes:  67  Am.  Dec.  104;  62  Am.  Note:  87  A.  S.  R.  509. 

Rep.  144;  25  A.  S.  R.  123;  87  A.  S.  20.  Staelker   v.   Thornton,   88   Ala, 

R.  508;  9  LJa.A.  661,  662;  3  L.R.A.  241,  6  So.  680,  6  L.R.A.  140. 

(N.S.)    942;   6  L.R.A.(N.S.)    129;   5  Notes:  3  L.R.A.(N.S.)  952;  5  Ann. 

Ann.   Cas.   362;   12   Ann.   Cas.    687;  Cas.  363. 

Ann.  Cas.  1913B  867;  13  Eng.  Rul.  1.  Wamock  v.  Davis,  104  U.  S.  775, 

Cas.  397.  26   U.   8.    (L.   ed.)    924;   McRae   v. 

17.  Clark  v.  Allen,  U  R.  I.  439,  23  Warmack,  98  Ark.  52,  135  S.  W.  807, 
Am.  Rep.  496.  33  L.B.A.(N.S.)  949;  New  York  Life 

Note:  87  A.  S.  B.  508,  509.  Ins.  Co.  v.  Davis,  96  Va.  737,  32  S. 

18.  Gordon  v.  Ware  Nat.  Bank,  132  E.  475,  44  L.B.A.  306;  Tate  v.  Corn- 
Fed.  444,  66  C.  C.  A.  580,  67  L.R.A.  mercial  Bldg.  Ass'n,  97  Va.  74,  33 
550;  McRae  v.  Warmack,  98  Ark.  52,  S.  E.  382,  75  A.  S.  B.  770,  46  L.BJL 
136  S.  W.  807,  33  L.R.A.(N.S.)  949  243. 

and  note;  Bylander  v.  Allen,  126  Ga.  Notes:  77  A.  S.  B.  360;  3  Lit. A. 
206,  63  S.  E.  1032,  6  Ann.  Cas.  358    (N.S.)  943,  982;  6  Ann.  Caa.  363. 
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ficiaries  •  or  the  representatives  of  the  insured  being  allowed  to  recover 
the  excess.'  An  assignment  to  one  with  no  interest  does  not  release  the 
insurer,  in  the  absence  of  a  provision  in  the  contract  to  that  effect,* 
unless  the  assignment  was  made  immediately  after  the  issuance  of 
Uie  policy  and  the  whole  transaction  is  a  wager,'  and  even  in  the 
latter  case  there  is  authority  to  the  effect  that  the  policy  is  not  void.* 
A  provision  in  a  life  insurance  policy  that  any  claim  thereunder  by 
an  assignee  shall  be  subject  to  satisfactory  proof  of  interest  in  the 
life  of  the  insured  is  for  the  protection  of  the  insurer,  and  may  be 
waived.' 

86.  Rights  of  Parties  to  Wager  Policy. — Though  it  is  generally 
recognized  that  a  wager  policy  is  unenforceable  *  and  that  an  incon- 
testable clause  in  a  policy  does  not  prevent  the  insurer  from  resisting 
payment  on  the  ground  that  it  was  issued  to  one  having  no  insurable 
interest,*  some  courts  hold  that  such  a  policy  is  not  void,  but  that 
a  recovery  may  be  had  thereon  for  the  benefit  of  the  estate  of  the 
insured.*'  In  any  event  where  two  persons  are  interested  in  a  policy 
and  but  one  has  an  insurable  interest,  the  one  who  has  an  interest 
may  recover  his  portion  of  the  proceeds,**  and  the  want  of  insurable 
interest  cannot  be  set  up  against  a  mortgagee  to  whom  loss  is  pay- 
able under  a  "union  mortgage  clause,"  that  is,  a  clause  providing  for 
payment  to  a  mortgagee  as  his  interest  may  appear.**    And  if,  on  the 


2.  McRae  t.  Warmack,  98  Ark.  52,  6.  Bendet  v.   Ellis,  120  Tenn.  277, 

135  S.  W.  807,  33  LJl.A.(N.S..  949;  HI  S.  W.  795,  127  A.  S.  R.  1000,  18 

Metropolitan  Life  Ins.  Co.  ▼.  Elison,  L.R.A.(N.S.)  114;  Schonfleld  v.  Tur- 

72  Kan.  199,  83  Pac.  410,  115  A.  S.  ner,  75  Tex.  324,  12  S.  W.   626,  7 

R.  189,  7  Ann.   Cas.  S09,  3  L.R.A.  L.R.A.  189. 

(N.S).  934;  HoflEman  v.  Hoke,  122  Pa.  Note:  3  L.R.A.(N.S.)  948. 

St.  377,  15  Atl.  437,  1  L.R.A.  229.  7.  Mechanicks  Nat.  Bank  v.  Comins, 

The    beneficiaries     cannot    recover  72  N.  H.  12,  55  Atl.  191,  101  A.  S.  R. 

where  they  executed  the  assignment.  650. 


Missouri  Vallev  Life  Ins.  Co.  v.  Mc- 
Cnun,  36  Kan.  146,  12  Pac.  517,  59 
Am.  Rep.  537. 

3.  Wamock   v.    Davis,,    104   U.    S. 
775,  26  U.  8.  (L.  ed.)  924. 


8.  See  supra,  par.  84. 

9.  Bromley  v.  Washington  Life  Ins. 
Co.,  122  Ky.  402,  92  S.  W.  17,  121 
A.  S.  R.  467,  12  Ann.  Cas.  685,  5 
L.R.A.(N.S.)  747  and  note.    But  see 


4.  Equitable  Life  Ins.  Co.  v.  Hazle-  Wright   v.   Mutual   Ben.   Life   Aas'n, 

wood,   75   Tex.   338,   12   S.   W.   621,  118  N.  Y.  237,  23  N.  E.  186, 16  A.  S. 

16  A.  S.  R.  893,  7  L.R.A.  217;  Cheeves  R.  749,  6  L.R.A.  731;  Clement  v.  New 

V.   Anders,   87   Tex.   287,   28   S.   W.  York  life  Ins.  Co.,  101  Tenn.  22,  46 

274,  47  A.  S.  R.  107.  S.  W.  561,  70  A.  S.  R.  650,  42  L.R.A. 

Note:  5  Ann.  Cas.  362.  247  and  note. 

6.  Bromley  ▼.  Washington  Life  Ins.  Note:  128  A.  S.  R.  321. 

Co.,  122  Ky.  402,  92  S.  W.  17,  121  10.  Cheeves  v.  Anders,  87  Tex.  287, 

A.  8.  R.  467,  12  Ann.  Cas.  685,  5  28  8.  W.  274,  47  A.  S.  R.  107. 

L.R.A.(N.S.)  747:  Hinton  v.  Mutual  11.  Woods  v.  Woods,  130  Ky.  162, 

Reserve  Fund  Life  Ass'n,  135  N.  C.  113  8.  W.  79,  19  L.R.A.(N.8.)  233. 

314,  47  S.  E.  474, 102  A.  S.  R.  646,  65  12.  Smith  v.  Union  Ins.  Co.,  25  R. 

h.EJL.  16L  L   260,  55   Atl.   715,   105  A.    S.   R. 

Note:  67  Am.  Deo.  104.  882.     For  a  general  consideration  of 
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sale  of  the  insured  premisee,  the  policy  is  continued  in  force  in  favor 
of  the  vendor  by  a  voluntary  agreement  between  himself  and  the 
insurer,  and  he  pays  the  premiums  up  to  the  time  of  loss,  the  insurer 
is  estopped  to  assert  a  want  of  insurable  interest  in  the  vendor,** 
Some  courts  hold  that  the  insurer  is  the  only  person  who  can  take 
advantage  of  a  want  of  insurable  interest,**  and  that  where  the 
insurer  recognizes  a  life  policy  as  valid  and  pays  into  court  the  pro- 
ceeds thereof,  a  third  person,*'  as,  for  example,  the  personal  repre- 
sentative of  the  insured,**  cannot  take  advantage  of  the  want  of 
insurable  interest,  especially  where  the  insured  and  beneficitffy  par- 
ticipate equally  in  a  fraud  whereby  a  contract  of  life  insurance  is 
obtained  which  is  void  for  want  of  insurable  interest.*'  Under  this 
view  a  promise  by  one  having  no  insurable  interest  to  pay  a  named 
sum  to  the  wife  of  the  insured  in  consideration  of  being  allowed  to 
take  out  a  policy  is  held  to  be  supported  by  no  consideration  and 
unenforceable.**  On  the  other  hand,  the  position  has  been  taken 
that  it  is  contrary  to  public  interest  and  against  public  policy  to 
allow  anyone  to  retain  the  proceeds  of  a  pohcy  of  insurance,  though 
voltmtarily  paid  by  the  insurance  company,  as  this  would  encourage 
speculation  upon  the  chances  of  human  life,  with  direct  interest  in 
its  early  termination,**  and  the  executors  of  the  insured  have  been 
held  entitled  to  recover  the  amount  paid  to  the  beneficiary,  less  pre- 
miums paid  and  interest.*" 

Interest  in  Property 

87.  Nature  and  Extent  of  Interest  Generally. — It  may  be  said,  gen- 
erally, that  anyone  has  an  insurable  interest  in  property  who  derives 
a  benefit  from  its  existence  or  would  suffer  loss  from  its  destruction.* 
It  is  not  necessary,  to  constitute   an  insurable  interest,  that  the  inter- 

the  nnion  mortgage  clause  see  infra,  770,  45  L.R.A.  243. 

par.  215,  264.  20.  Riner  v.  Riner,  166  Pa.  St.  617, 

18.  Light  V.  Countrymen's  Mut.  Fire  31  Atl.  347,  45  A.  S.  R.  693. 

Ins.   Co.,   169   Pa.    St.   310,   32   AtL  Note:  128  A.  S.  R.  325. 

439,  47  A.  S.  R.  904.  1.  Harriaon  v.  Fortlage,  161  U.  S. 

14.  Wheeler  v.  Factors,  etc,  Ins.  57,  16  S.  Ct.  488,  40  U.  S.  (L.  ed.) 
Co.,  101  U.  S.  439,  25  U.  S.  (L.  ed.)  616;  Getchell  v.  Mercantile,  etc.,  Mat. 
1055.  Fire  Ins.  Co.,  109  Me.  274,  83  AtL 

15.  Keckley  v.  Coshocton  Glass  Co.,  801,  Ann.  Cas.  1913E  738,  42  L.R.A. 
86  Ohio  St.  213,  99  N.  E.  299,  Ann.  (N.S.)  135;  Hartford  Fire  Ins.  Co.  v. 
Cas.  1913D  607.  Keating,  86  Ind.  130,  38  AtL  29,  63 

16.  PoweU  V.  Dewey,  123  N.  C.  103,  A.  S.  R.  499;  Wainer  v.  Milford  Mut. 
31  S.  E.  381,  68  A.  S.  R.  818.  Fire  Ins.  Co.,  153  Man.  335,  26  N. 

17.  Howe  V.  Griffin,  126  Ky.  373,  E.  877,  11  L.R.A.  598;  Rohrbaoh  t. 
113  S.  W.  714, 128  A.  S.  R.  296.  Geimania  Fire  Ins.  Co,  62  N.  Y.  47, 

18.  Bnrbage  v.  Windley,  108  N.  C.  20  Am.  Rep.  451;  Berry  y.  Amerieaa 
357,  12  S.  B.  830,  12  L.R.A.  409.  Cent.  Ins.  Co.,  132  N.  Y.  40,  30  N.  E. 

19.  Tate  t.  Commercial  Bldg.  Ass'n,  254,  28  A.  S.  R.  548. 

97  Va.  74,  33  &  E.  382,  76  A.  S.  R.       Note:  20  Am.  Dec.  510,  511. 
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est  is  saeb  that  the  event  insured  against  would  necessarily  subject 
the  insured  to  loss ;  it  is  sufficient  that  it  might  do  so,  and  that  peca- 
niaiy  injury  would  be  the  natural  consequence,*  and  the  courts  of 
this  country,  as  well  as  of  England,  are  well  disposed  to  maintain  poli- 
cies where  it  is  dear  that  the  paxty  assured  had  an  interest  which 
would  be  injured,  in  the  event  that  the  peril  insured  against  should 
happen.*  The  term  interest,  as  used  in  application  to  the  right  to 
insure,  does  not  necessarily  imply  property  in  the  subject  of  insur- 
ance,* and  neither  the  title  nor  a  beneficial  interest  is  requisite.* 
Although  a  person  has  no  title,  legal  or  equitable,  in  the  property, 
and  neither  possession  nor  right  to  possession,  yet  he  has  an  insurable 
interest  therein  if  it  is  primarily  charged  in  either  law  or  equity  with 
a  debt  or  obligation  for  which  he  is  secondarily  liable.*  'An  insurable 
interest  need  not  be  personal,"  and  the  amount  of  interest  or  its 
character  is  not  material.*  A  mere  equitable  title,  or  any  quaUfied 
property  in  the  thing  insured,'  though  not  in  fee,*"  may  be  protected 
by  insurance  provided  the  insured  might  suffer  loss  by  the  destruc- 
tion of  the  subject  matter  of  the  insurance.  Wherever  property, 
either  by  force  of  law  or  by  the  contract  of  the  parties,  is  so  charged, 
pledged  or  hypothecated  that  it  stanTls  as  a  security  for  the  payment 
of  a  debt  or  the  performance  of  a  legal  duty,  each  of  the  parties — 
the  owner  of  the  lien,  and  the  person  against  whose  property  it  exists 
— has  an  insurable  interest  in  the  property.** 

88.  Persons  Having  Interest  Generally. — One  partner  has  an  insur- 
able interest  in  the  entire  partnership  stock;**  though  not  for  his 
individual  benefit,**  and  the  interest  of  a  nominal  partner  in  the 
Uabihties  of  the  firm  is  such  as  should  entitle  him,  in  the  absence 
of  any  attempt  to  defraud,  to  join  with  the  other  members  of  the 

2.  Riggs   V.   Commemal  Mut.   Ins.   ing,  86  Md.  130,  38  Atl.  29,  63  A.  S. 
Co.,  125  N.  Y.  7,  25  N.  E.  1058,  21  B.  499. 

A.  S.  B.  716,  10  L.B.A.  684.  8.  United   States  v.   American   To- 

3.  Howard  Ins.  Co.  v.  Chase,  5  Wall,  baeco  Co.,  166  U.  S.  468, 17  S.  Ct.  619, 
509,  18  U.  S.  (L.  ed.)  524.  41  U.  S.  (L.  ed.)  1081. " 

4.  Buck  V.  Chesapeake  Ins.  Co.,  1       9.  Strong    v.    Manufactnrers'    Ins. 
Pet.  151,  7  U.  S.  (L.  ed.)  90.  Co.,  10  Pi<i.  (Mass.)  40,  20  Am.  Dec 

5.  Pbosniz  Ins.  Co.  v.  Hamilton,  14  507. 

Wall.   504,  20   U.   S.    (L.  ed.)    729;  10.  Home  Ins.  Co.  of  New  York  v. 

Hooper  ▼.  Robinson,  98  U.  S.  528,  25  Mendenhall,  164  HI.  468,  45  N.  E.  1078, 

n.  S.  (li.  ed,)  219;  Warren  v.  Daven-  36  LJt.A.  374. 

port  Fire  Ins.  Co.,  31  la.  464,  7  Am.  11.  Commercial    Fire    Ins.    Co.    v. 

Rep.    160;    Williams   v.   Roger   Wil-  Capital  City  Ins.  Co.,  81  Ala.  320,  8 

liams  Ins.  Co.,  107  Mass.  377,  9  Am.  So.  222,  60  Am.  Rep.  162. 

Rep.  41;  McDonald  v.  Black,  20  Ohio  12.  Cowan  v.  Iowa  State  Ins.  Co., 

185,  55  Am.  Deo.  448.  40  la.  551,  20  Am.  R«p.  583;  Man. 

Note:  20  Am.  Dec.  510.  hattan  Ins.  Co.  t.  Webster,  69  Pa. 

6.  Note:  9  L.R.A.(N.S.)   490,  491.  St.  227,  98  Am.  Dee.  332. 

7.  Hartford  Fire  Ins.  Co.  v.  Keat-  18.  Note:  20  Am.  Dec.  617. 

911 


Digitized  by 


Google 


§  88  mSURANGE  14  R.  C.  L. 

firm  in  effecting  insurance  on  the  property  of  the  concern.**  On 
somewhat  similar  principles  a  stockholder  has  an  insurable  interest 
in  the  property  of  the  corporation,*'  but  this  interest  is  not  neces- 
sarily measured  by  the  value  thereof,  for  the  property  is  liable  first 
for  the  debts  of  the  company.**  The  interest  of  a  stockholder  in  the 
profits  of  an  adventure  undertaken  by  the  corporation  is  also  an 
insurable  interest  in  such  profits.*'  A  mechanic's  lien  holder  has 
an  insurable  interest  to  the  extent  of  the  value  of  the  building  on 
which  the  lien  exists,  limited  by  the  amount  of  his  lien,*'  regard- 
less of  the  amount  of  prior  liens  on  the  premises.**  A  judgment, 
however,  is  a  general  and  not  a  specific  lien,  and  the  judgment  cred- 
itor has  no  insurable  interest  in  specific  property  of  his  debtor.*  A 
creditor  of  the  estate  of  a  decedent  whose  personalty  is  insufficient 
for  the  payment  of  his  debts  has  an  insurable  interest  in  the  sole 
real  estate  of  the  deceased  debtor,  when  it  is  plain  that  if  it  is*  dam- 
aged by  fire  a  pecuniary  loss  must  ensue  to  the  creditor  thereby.* 
The  purchaser  at  a  judicial  sale  prior  to  obtaining  the  officer's  deed 
or  possession,'  and  even  before  confirmation,*  has  an  insurable  inter- 
est in  the  property.  Persons  to  whom  is  due  unpaid  purchase  money 
on  a  judicial  sale  also  have  an  ^^insurable  interest  in  the  property.' 
A  trustee,*  or  an  executor  or  administrator  of  an  estate  which  has 
insufficient  personalty  for  the  payment  of  debts,'  has  an  insurable 
interest  An  heir  expectant  placed  in  possession  of  land  with  a 
promise  of  a  devise  thereof,'  or  one  in  possession  of  property  claiming 

14.  Phosnix  Ins.   Co.  ▼.   Hamilton,  Fire  Ins.  Co.,  62  Pa.  St.  340,  1  Am. 

14  Wall.  504,  20  U.  8.  (L.  ed.)  729.  Rep.  420;  Light  v.  Countrymen's  Mut 

16.  Aetna  Fire  Ins.  Co.  v.  Kennedy,  Fire  Ins.  Co.,  169  Pa.  St.  310,  32  Atl. 

161  Ala.  600,  50  So,  73,  135  A.  S.  R.  439,  47  A.  S.  R.  904. 

160;  Warren  v.  Davenport  Fire  Ins,  Note:  20  Am.  Dec.  513. 

Co.,   31   la.   464,   7   Am.    Rep.   160;  2.  Creed   v.    Sun    Fire   OfBce,   101 

Riggs  V.   Commercial  Mut.   Ins.   Co.,  Ala.   522,  14   So.  323,  46  A.   S.  R. 

125  N.  Y.  7,  25  N.  E.  1058,  21  A.  S.  134,  23  L.R.A.(N.S.)   177;  Rohibach 

R.  716,  10  LJIA.  684.  v.  Germania  Fire  Ins.  Co.,  62  N.  Y. 

16.  Aetna  Fire  Ins.  Co.  v.  Kennedy,  47,  20  Am.  Rep.  451. 

161  Ala.  600,  50  So.  73,  135  A.  S.  R.  3.  Cropper  v.  Brown,  76  N.  J.  Eq. 

160.                                  ,    „       „    .  406,  74  Atl.  987,  139  A  S.  R.  770. 

,oJ^oJ^^*?  ^-  "1°°^'  h  ?•  m  ?t''*'|-  4.  Home  Ins.  Co.  of  New  York  v. 

lln'  ;«  ^  i>  AOK  IS'  I  J\  ;.  Mendenhall,  164  Dl.  458,  45  N.  E.  1078, 
669,  15  W.  R.  435,  13  Eng.  Rul.  Cas.   36  l  r  ^  374 

i«    c*.v-+  „    r>;t„  TK^^  T,.«    r«   «*  5.  Hartford  Fire  Ins.  Co.  v.  Keat- 

New  meS,'i2'5f£^mr79nm%:J  j?^' ««  Md.  130,  38  Atl.  29,  63  A  S. 

539;  BeU  V.  Western  Marine,  etc..  Ins.  "•*^-        ,_       _         „        ^  ™^  „ 

Co.,  6  Bob.  (La.)  423,  39  Am.  Dec.  ,  ••  Howard  Ins.  Co.  v.  Chase,  5  Wall. 

542!                V      /        >  5Q9^  jg  jj  g   (L.  ed.)  524. 

Note:  20  Am.  Dec.  512.  Note:  20  Am.  Dec.  515. 

19.  Ro^  Ins.  Co.  V.  Stimson,  103      7.  Notes:    20    Am.    Dec.    615;    42 
U.  8.  25,  26  U.  S.  (L.  ed.)  473.  L.RA.(N.S.)  79,  80. 

.    1.  Greveomeyer  ▼.    Southern   Mat.       8.  Home  Ins.  Co.  of  New  York  v. 
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title  under  a  deed  not  acknowledged,'  has  an  insurable  interest.  The 
owner  of  an  easement  of  suppoi*!  in  a  party  wall  has  an  insurable 
interest  therein,^**  and  a  tenant  by  the  entirety  has  an  insurable 
interest  in  the  whole  premises.^^  An  owner  of  internal  revenue 
stamps  has  an  insurable  interest  in  them  even  though  he  may  be  able 
to  secure  reimbiursement  from  the  government  in  the  event  of  a  loss ;  *' 
and  a  liability  for  a  government  tax  in  the  event  of  the  destruction 
of  property  is  an  insurable  interest.^'  Again,  a  patentee  entitled  to 
a  royalty  on  articles  manufactured  at  a  certain  plant  which  has  an 
exclusive  license  has  an  insurable  interest  in  the  plant  and  may  pro- 
cure indemnity  against  a  loss  of  royalties.**  An  insurer  of  property 
against  fire  also  has  an  insurable  interest  therein  coextensive  vrith 
its  liability .1'  A  railroad  has  an  insurable  interest  in  property  along 
its  right  of  way  for  whose  loss  by  fire  set  by  its  locomotive  it  is 
liable,**  and  statutes  imposing  liability  on  railroads  for  fires  com- 
municated by  their  locomotives  frequently  give  such  railroads  an 
insurable  interest  in  property  liable  so  to  be  destroyed.*' 

89.  Warehouseman  or  Other  Bailee. — ^Preliminarily  it  may  be  said 
that  anyone  who  has  made  himself  responsible  for  the  safety  of 
goods  has  a  sufficient  interest  in  them  to  enable  him  to  obtain  insur- 
ance upon  them.**  Accordingly  an  insurable  interest  is  held  to  exist 
in  a  wharfinger,*'  or  a  warehouseman.*'  The  same  rule  applies  to 
a  common  carrier  of  goods  by  land  or  water,*  including  an  oil  pipe 

Mendenhall,  164  HL  458,  46  N.   E.  17.  St     Louis,     ete.,     B.     Co.     v. 

1078,  36  LJI.A.  374.  Mathews,  165  U.  S.  1,  17  S.  Ct.  243, 

9.  Sanford  v.  Orient  Ins.  Co.,  174  41  U.  S.  (L.  ed.)  611,  affirming  121 
Mass.  416,  54  N.  E,  883,  75  A.  S.  R.  Mo.  298,  24  S.  W.  591,  25  L.R.A.  161. 
358.  18.  PhcBnix  Ins.  Co.  v.  Erie,  etc., 

10.  Nelson  v.  Continental  Ins.  Co.,  Co.,  117  U.  S.  312,  6  S.  a.  750,  1176, 
182  Fed.  783,  105  C.  C.  A.  215,  31  29  U.  S.  (L.  ed.)  873. 
L.R.A.(N.S.)  598.  19.  PhcBnix  Ins.   Co.  v.  Erie,  etc., 

11.  Clawson  v.  Citizens'  Mnt.  Fin  Co.,  117  U.  S.  312,  6  S.  Ct  760,  1176, 
Ins.  Co.,  121  Mich.  591,  80  N.  W.  673,  29  U.  S.  (L.  ed.)  873. 

80  A.  S.  R.  538.  20.  Home    Ins.    Co.    y.    Baltimore 

12.  United  States  v.  American  To-  Warehouse  Co.,  93  U.  S.  527,  23  U.  S. 
baceo  Co.,  166  U.  S.  468,  17  S.  Ct  (L.  ed.)  868;  Phoaniz  Ins.  Co.  ▼.  Erie, 
619,  41  U.  S.  (L.  ed.)  1081.  etc,  Co.,  117  U.  S.  312,  6  S.  Ct  750, 

15.  Germania  Fire  Ins.  Co.  v.  1176,  29  U.  S.  (L.  ed.)  873;  California 
Thompson,  95  V.  S.  547,  24  U.  S.  (L.  Ins.  Co.  ▼.  Union  Compress  Co.,  133 
ed.)  487.  U.  S.  387,  10  S.  Ct  365,  33  U.  S. 

14.  National   FUtering   Oil   Co.   v.  (L.  ed.)  730. 

Citiiens*  los.  Co.  of  Musouri,  106  N.  1.  Pkeniz  Ins.  Co.  ▼.  Erie,  etc.,  Co., 

Y.  635,  13  N.  E.  337,  60  Am.  Rep.  117  U.  S.  312,  6  S.  Ct  750,  1176,  28 

473.  U.   S.    (L.  ed.)    873;  .California  Ins. 

IB.  Johannes  v.  Pheni^  Ins.  Co.  of  Co.  ▼.  Union  Compress  Co.,  133  U.  S. 

Brooklyn,  66  Wis.  50,  27  N.  W.  414,  387,  10  S,  Ct  365,  33  U.  S.  (L.  ed.) 

67  Am.  Rep.  249.  730;  Western  Assur.  Co.  v.  Chesapeake 

16.  Boston  Ice  Go.  t.  Boston,  etc,  lighterage,  etc.,  Co.,  105  Md.  232,  65 
R.  Co.,  77  N.  H.  6,  86  AO.  356,  Ann.  AU.  637, 11  Ann.  Cas.  956;  Lancaster 
Cas.  1914A  1090, 46  L.R.A.(N.&.)  835.  Milk  ▼.  Merdianti'  Cottoo-PreBs,  ate, 

B.  a  L.  XIV.— 68.  913 
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line,'  which  may  insure  against  its  own  negligenoe.*  A  person  to 
whom  property  has  been  consigned  for  sale  has  an  interest  therein 
to  the  extent  of  his  advances,*  and  profits  or  commissions  to  be  earned,' 
and  to  the  full  value  of  the  property  if  he  has  accepted  the  execu- 
tion of  the  commission  under  instructions  to  insure,  though  not  other- 
wise.* Agents,  commission  merchants,  w  others  having  the  custody 
and  being  responsible  for  property  may  insure  in  their  own  names, 
and  may  recover  from  the  insurer  not  only  a  sum  equal  to  their  own 
interest  in  the  property  by  reason  of  any  lien  for  advances  or  charges, 
but  the  full  amount  named  in  the  policy,  up  to  the  value  of  the 
property.' 

90.  Contractor  or  Owner  in  Case  of  Bmlding  under  Construction. — 
A  contractor  erecting  a  building  under  an  entire  contract  has  an 
insurable  interest  therein  to  the  extent  of  its  full  value,  though 
instalments  of  the  purchase  price  have  been  paid,  as  he  is  bound  to 
rebuild  in  case  of  loss.*  Persons  furnishing  materials  for  use  in 
the  construction  of  a  building  also  have  an  insurable  interest  therein.* 
The  owner  of  the  building  also  has  an  insurable  interest  to  the  extent 
of  its  value,  although  the  loss,  in  the  absence  of  insurance,  would 
fall  on  the  contractor,  and  not  on  the  owner.  This  is  because  the 
title  to  the  land  carries  with  it  title  to  the  building  as  completed.'** 
Especially  may  the  full  value  of  the  building  be  recovered  by  the 
owner  where  the  facts  axe  fully  known  to  the  insurer  at  the  time 
of  issuing  a  poUcy;  and  the  fact  that  after  a  loss  the  builder  has 


Co.,  89  Tenn.  1, 14  S.  W.  317,  24  A.  S. 
R.  586. 

Notes:  Ann.  Cas.  1914C  688;  13 
Eng.  Rul.  Cas.  210. 

2.  Western,  etc.,  Pipe  Lines  v.  Home 
Ins.  Co.,  145  Pa.  St.  346,  22  AtL  665, 
27  A.  S.  B.  703. 

3.  California  Ins.  Co.  v.  Union  Com- 
press Co.,  133  U.  S.  387,  10  S.  Ct. 
365,  33  U.  S.  (L.  ed.)  730. 

4.  Elsworth  v.  Alliance  Marine  Ins. 
Co.,  L.  B.  8  C.  P.  596,  42  L.  J.  C.  PI. 
305,  29  L.  T.  N.  S.  479,  13  Eng  Rul. 
Cas.  215;  Wolff  v.  Homcastle,  1  B.  & 
P.  316,  4  Rev.  Rep.  808,  13  Eng.  RoL 
Cas.  265  and  note. 

Note:  20  Am.  Dec.  515. 

5.  Shaw  v.  Aetna  Ins.  Co.,  49  Mo 
578,  8  Am.  Bep*.  150. 

Notes:  20  Am.  Dec.  515;  13  Eng. 
Rul.  Cas.  313. 

6.  Shaw  ▼.  MtDA  Ins.  Co.,  48  Mo. 
678,  8  Am.  Bep.  150. 

Note:  20  Am.  Dee.  51£. 
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7.  Western,  etc.,  Pipe  Lines  v.  Homa 
Ins.  Co.,  145  Pa,  St.  346,  22  AtL  665, 
27  A.  S.  B.  703;  Graham  v.  Fire  Ins. 
Co.,  48  S.  C.  195,  26  S.  E.  323,  59  A. 
S.  R.  707;  Murdock  v.  Franklin  Ins. 
Co.,  33  W.  Va.  407,  10  S.  E.  777,  7 
L.R.A.  572;  Johnston  v.  Charles 
Abresch  Co.,  123  Wis.  130,  101  N.  W. 
395,  107  A.  S.  B.  995,  68  L.E.A.  934. 

Notes:  20  Am.  Dec.  516;  Ann.  Cas. 
1913 A  145;  13  Eng.  BuL  Cas.  263, 
264. 

8.  Commercial  Fire  Ins.  Co.  v.  Capi- 
tal City  Ins.  Co.,  81  Ala.  320,  8  So. 
222,  60  Am.  Rep.  162;  King  v.  Phoenix 
Ins.  Co.,  195  Mo.  290,  92  S.  W.  892, 
113  A.  8.  B.  678,  6  Ann.  Caa.  618; 
Sammons  v.  American  Fire  Ins,  Co., 
94  S.  C.  366,  77  S.  E.  1108,  Ann.  Cas. 
1915B  1095  «t  seq. 

9.  Note:  43  LJLA.  664. 

10.  Foley  v.  Manufactuiers',  etc, 
Ins.  Co,  162  N.  T,  131,  46  N.  E. 
318,  43  L,B.A.  664. 
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reconstructed  the  building  does  not  affect  the  ri^t  of  the  owner  to 
recover  on  a  policy  issued  to  him.^* 

91.  Landlord  and  Tenant. — ^A  tenant  for  years  has  an  insurable 
interest  in  the  premises  occupied  by  him,"  and  so  has  a  tenant  for 
Ufe,*'  and  even  a  sublessee,^*  especially  where  he  has  agreed  to  keep 
the  premises  insured.^"  The  fact  that  the  lease  is  a  parol  one  does 
not  affect  the  insurable  interest  of  the  lessee,**  especially  where  he 
has  made  improvements  on  the  faith  of  the  lease,*'  and  the  fact 
that  a  tenant  might  be  prevented  from  removing  a  building  which 
he  has  erected  on  the  leased  land  does  not  deprive  him  of  an  insur- 
able interest  therein.** 

92.  Mortgagor  and  Mortgagee. — ^A  mortgagee  of  real  or  personal 
propwty  has  an  insurable  interest  to  the  extent  of  tlie  mortgage  debt,** 
even  after  he  has  assigned  the  mortgage,  if  he  has  guaranteed  its 
payment;  *"  and  the  assignee  of  a  mortgage  likewise  has  an  insurable 
interest  in  the  mortgaged  premises,  though  he  has  paid  only  part 
of  the  purchase  price.*  The  owner  of  mortgaged  property  has  an 
insiu-able  interest  to  the  extent  of  its  full  value,*  even  though  he  is 

11.  St.  Clara  Female  Academy  v.  Am.  Dec.  542;  Motley  v.  Mannfac- 
Delaware  Ins.  Co.,  98  Wis.  257,  73  tnrers'  Ins.  Co.,  29  Me.  337,  50  Am. 
N.  W.  767,  67  A.  S.  K.  805.  Dec.  591;  Washington  Fire  Ins.  Co. 

12.  Notes:  20  Am.  Dec.  514;  42  v.  Kelly,  32  Md.  421,  3  Am.  Rep. 
L.R-A.(N.S.)  136;  Ann.  Cas.  1913E  149;  Hanover  Fire  Ins.  Co.  v.  Bohn, 
741.  48  Neb.  743,  67  N.  W.  774,  58  A.  S. 

13.  Harrison  v.  Pepper,  166  Mass.  R.  719;  McDonald  v.  Black,  20  Ohio 
288,  44  N.  E.  222,  55  A.  S.  R.  404,  33  185,  55  Am.  Dec.  448;  Smith  v.  Co- 
LJI.A.  239.  lumbia  Ins.  Co.,  17  Pa.  St,  253,  55 

14.  Notes:  20  Am.  Deo.  514;  Ann.  Am.  Dec.  546;  Manson  v.  Phoenix  Ins. 
Cas.  19i3E  743.  Co.,  64  Wis.  26,  24  N.  W.  407,  54  Am. 

15.  Motley   v.    Manufacturers'    Ins.  Rep.  573. 

Co.,  29  Me.  337,  50  Am.  Dec.  591;  Note:  20  Am.  Dec.  511. 

Berry  ▼.  American  Cent.  Ins.  Co.,  132  20.  Mahoney  v.  State  Ins.  Co.,  133 

N.  T.  49,  30  N.  E.  254,  28  A.  S.  R.  la.  570,  110  N.  W.  1041,  9  LJl.A. 

548  (oral  lease  for  life).  (N.S.)  490  and  note. 

Note:  Ann.  Cas.  1913E  742.  1.  Excelsior  Fire  Ins.  Co.  v.  Royal 

16.  Note:  42  L.R.A.(N.S.)  135, 136.  Ins.  Co.,  55  N.  Y.  343,  14  Am.  Rep. 

17.  Getchell  v.  Mercantile,  etc.,  Ins.  271. 

Co.,  109  Me.  274,  83  Atl.  801,  Ann.  2.  Carpenter  v.  Providence  Wash- 

Cas.  1913B  738,  42  L.R.A.(N.S.)  136  bgton  Ins.  Co.,  16  Pet.  495,  10  U,  S. 

and  note.  (L.  ed.)  1044;  Nnssbaum  v:  Northern 

18.  Farmers',  etc.,  Ins.  Co.  v.  Mickel,  Ins.  Co.,  37  Fed.  524,  1  LMJl.  704; 
72  Neb.  122,  100  N.  W.  130,  9  Ann.  Motley  v.  Manufactnreis'  Ins.  Co.,  29 
Cas.  992.  Me.  337,  50  Am.  Dec.  691 :  Washing- 
Note:  20  Am.  Dee.  514.  ton  Fire  Ins.  Co.  v.  Kelly,  32  Md. 

19.  Carpenter  v.  Providence  Wash-  421,  3  Am.  Rep.  148 ;  Strong  v.  Mana- 
ington  Ins.  Co.,  16  Pet.  496,  10  17.  S.  factuiers'  Ins.  Co.,  10  Pick.  (Mass.) 
(L.  ed.)  1044;  Norwich  Fire  Ina.  Co.  40,  20  Am.  Dec.  507;  McDonald  v. 
V.  Boomer,  62  IlL  442,  4  Am.  Rep.  Black,  20  Ohio  186,  66  Am.  Deo. 
618;    Bell   v.    Western    Marine,    etc.,  448. 

Fin  Ins.  Ca,  6  Bob.  (La.)  423,  39       Note:  20  Am.  Dee.  611. 

916 


Digitized  by 


Google 


§  93  INSURANCE  14  E.  C.  L. 

Dot  personally  liable  for  the  mortgage  debt,*  and  this  interest  con- 
tinues after  foreclosure  and  during  the  redemption  period,*  but  the 
expiration  of  the  redemption  period  terminates  his  interest.'  This 
interest  of  a  mortgagor  is  not  defeated  by  a  voluntary  sale  of  the 
premises  where  he  remains  liable  for  the  mortgage  debt.*  One  who 
has  indorsed  notes  which  a  mortgage  has  been  given  to  secure  also 
has  an  insurable  interest  in  the  mortgaged  premises.' 

93.  Vendor  and  Purchaser. — ^A  vendor  retains  an  insurable  inter- 
est in  the  property  sold  so  long  as  he  has  any  interest  therein,  in 
other  words  so  long  as  he  would  suffer  by  its  destruction,*  as  where 
he  has  taken  back  a  mortgage  for  the  purchase  price,*  or  contracted 
on  the  sale  for  a  reconveyance  of  a  lesser  estate;**  but  his  interest 
ceases  where  all  risk  of  loss  rests  on  the  vendee.**  As  soon  as  any  inter- 
est in  property  vests  in  the  vendee  he  has  an  insurable  interest  tiberein. 
as  in  the  case  of  a  vendee  under  an  executory  contract  of  purchase,** 
or  the  assignee  of  a  title  bond  given  to  one  who 'has  made  valuable 
improvements  on  the  property,**  or  the  purchaser  of  property  under 
a  conditional  sale,  the  title  to  remain  in  the  vendor  until  full  pay- 
ment is  made,**  or  a  purchaser  of  goods  subsequently  to  be  delivered.*' 
It  would  seem,  however,  that  the  purchaser  of  goods  thereafter  to  be 
loaded  and  paid  for  on  a  draft  with  bill  of  lading  attached  has  no 
insurable  interest  in  the  goods  until  they  have  all  been  loaded,  as 

5.  Royal  Ins.  Go.  ▼.  Stuuon,  103  U.  Cas.  356  and  note;  North  of  England 
S.  25,  26  U.  S.  (L.  ed.)  473.  Oil  Cake  Co.  v.  Archangel  Maritime 

4.  Rawson  v.  Bethesda  Baptist  Ins.  Co.,  L.  R.  10  Q.  B.  249,  44  L. 
Church,  221  lU.  216,  77  N.  E.  560,  J.  Q.  B.  121,  32  L.  T.  N.  S.  561,  24 
6  LJl.A.(N.S.)  448  and  note;  Essex  W.  R.  162,  13  Eng.  Rnl.  Cas.  360. 
Sav.  Bank  v.  Meriden  Fire  Ins.  Co.,  12.  Colombian  Ins.  Co.  v.  Lawrence, 
57  Conn.  335,  17  AtL  930,  18  AU.  2  Pet.  25,  7  U.  S.  (L.  ed.)  335;  Loven- 
324,  4  L.R.A.  759.  thai  v.  Home  Ins.  Co.,  112  Ala.  108, 

Note:  20  Am.  Dec.  611.  20  So.  419,  57  A.  S.  R.  17,  33  KRA. 

6.  Note:  6  L.R.A.(N.S.)  449.  258;  Brewer  v.  Herbert,  30  Md.  301, 

6.  Hanover  Fire  Ins.  Co.  t.  Bohn,  96  Am.  Dec.  582;  Hall  v.  Niagara  Fire 
48  Neb.  743,  67  N.  W.  774,  58  A.  8.  Ins.  Co.,  93  Mich.  184,  53  N.  W.  727. 
R.  719.  32  A.  S.  R.  497,  18  L.R.A.  135;  Aetna 

Note:  9  L.R.A.(N.S.)  491.  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  (N. 

7.  Williams  v.  Roger  WilUams  Ins.  Y.)  385,  30  Am.  Dec.  90;  Inglis  ▼. 
Co.,  107  Mass.  377,  9  Am.  Rep.  41.  Stock,  10  App.  Cas.  263,  54  L.  J.  Q. 

8.  Norcross  v.  Franklin  Fire  Ins.  B.  582,  52  L.  T.  N.  8.  821,  33  W.  R. 
Co.,  17  Pa.  St.  429,  55  Am.  Dec.  877,  13  Eng.  Rnl.  Cas.  386  and  note. 
571.  Note:  20  Am.  Dec.  513. 

9.  Bell  ▼.  Western  Marine  Fire,  etc.,  13.  Ayres  v.  Hartford  Fire  Ins.  Co., 
Ins.  Co.,  6  Rob.   (La.)   423,  39  Am.  17  la.  176,  85  Am.  Deo.  553. 

Dec.  542.  14.  Talbnt  t.  American  Ins.  Co.,  1% 

10.  Redfleld  v.  Holland  Purchase  Mass.  419,  70  N.  E.  430, 102  A.  S.  B. 
Ins.  Co.,  56  N.  T.  354,  15  Am.  Rep.  353. 

424.  Note:  20  Am.  Dec  513. 

11.  Powlee  V.  Innes,  U  M.  4;  W.  16.  Hanison  v.  Fortlage,  161  U.  8. 
10,  12  L.  J.  Exch.  163,  13  Eng.  RoL  57,  40  U.  8.  (L.  ed.)  616. 
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until  that  time  he  is  not  liable  on  his  contract  and  the  goods  an 
not  at  his  risk.** .  The  insurable  interest  of  the  vendee  is  not  defeated 
by  the  fact  that  the  contract  of  purchase  is  unenforceable  under  the 
statute  of  frauds,*'  or  because  there  was  no  change  of  possession 
and  the  sale  could  have  heea,  but  was  not,  defeated  by  creditors  of 
the  vendor,**  and  it  is  not  material  that  the  legal  title  to  the  property 
has  not  passed  to  the  vendee,  who  has  paid  part  of  the  purchase  price.*' 
94.  Husband  and  Wife. — ^Where  a  husband  has  the  right  to  the 
rents  and  profits  of  his  wife's  lands  during  her  life  or  to  the  use  of 
her  personalty  he  has  an  insurable  interest  therein,**  and  where,  in 
such  a  case,  a  policy  is  procured  with  intent  to  cover  the  interest 
on  the  property  a  recovery  is  not  limited  to  the  husband's  interest.* 
Such  an  interest  exists  in  buildings  on  land  purchased  and  paid 
for  by  him,  though  conveyed  to  his  wife,  where  he  has  in  fact  pos- 
session and  the  entire  beneficial  use  of  the  premises,  and  is  managing 
the  place  on  his  own  account  and  using  the  proceeds  to  support  the 
family,  there  being  an  understanding  between  hira  and  his  wife  that 
she  will  convey  the  land  to  him  at  his  request.*  It  is  usually  held, 
however,  that  unless  a  husband  has  a  beneficial  interest  he  has  no 
insurable  interest,'  so  that  no  insurable  interest  in  the  wife's  prop- 
erty exists  where  the  husband  has  merely  a  right  of  curtesy  initiate 
contingent  on  her  dying  intestate,*  though  it  is  otherwise  where  the 
right  of  curtesy  is  raised  to  the  dignity  of  an  estate ;  '  and  no  interest 
exists  where  he  merely  occupies  the  property  by  sufferance,  though 
rent  free,*  even  if  he  erected  the  insured  building  with  his  own 
funds.'    On  the  other  hand,  there  is  authority  to  the  effect  that  a 

16.  Anderson  ▼.  Morice,  L.  R.  10       1.  Trade  Ins.  Co.  v.  BarraclifE,  45 
C.  P.  609,  1  App.  Cas.  713,  44  L.  J.    N.  J.  L.  543,  46  Am.  Rep.  792. 

C.  PL  341,  46  L.  J.  C.  PI.  11;  32  2.  Horsch    v.    Dwelling-House    Ins. 

L.  T.  N.  S.  355,  35  L.  T.  N.  S.  566,  Co.,  77  Wis.  4,  45  N.  W.  945,  8  L.R.A. 

23  Eog.  Rnl.  Cas.  302.  806. 

17.  Wainer  v.    Milford   Mut.    Fire  Note:  104  A.  S.  R.  991. 

Ins.  Co.,  153  Mass.  335,  26  N.  E.  877,       3.  Notes:    104   A.    S.   R.   988;    66 
11  L.R.A.  598.  L.R.A.  657  et  seq.;  45  L.R.A.  (N.S.) 

18.  little  v.  Phoenix  Ins.  Co.,  123   1132;  2  Ann.  Cas.  32. 

Mass.  380,  25  Am.  Rep.  96.  4.  Bassett  v.  Farmers',  etc.,  Ina.  Co., 

Note:  20  Am.  Dec.  513.  85  Neb.  85,  122  N.  W.  703,  19  Ann. 

19.  Kenny  y.  Clarkson,  1  Johns.  (N.   Caa.  252  and  note. 

T.)  385,  3  Am.  Dec.  336.  Note:  66  L.R^A,  659. 

20.  Mutual  Fire  Ins.  Co.  t.  Deale,       Bat  see  for  eases  to  the  contrary  2 
18  Md.  26,  79  Am.  Deo.  673.  Ann.  Cas.  33  note. 

Notes:  104  A.  S.  R.  989;  66  L.RA.      6.  Note:  2  Ann.  Cos.  33. 
668  et  seq.;  45  L.R.A.(N.S.)   1133;       6.  Bassett  t.  Farmers',  etc.,  Ins.  Co., 
2  Ann.  Cas.  32,  33;  Ann.  Cas.  1914C   85  Neb.  86,  122  N.  W.  703,  19  Ann. 
613.  Cas.  262  and  note. 

As  to  tJie  marital  ri^ts  of  a  husband      Note:  Ann.  Cas.  1914C  613. 
with  regard  to  his  wife's  property,  see       The   contrary   has   sometimes   been 
Husband  and  Wm,  voL  13,  p.  1046  held.    66  L.R.A.  661  note. 
et  seq.  7.  Tyree  v.  Virginia  Fire,  etc.,  Ins. 
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man  has  an -insurable  interest  in  a  house  the  title  to  which  is  in 
his  wife,  but  whioh,  with  her  consent,  he  occupies  as  a  dwelling  for 
himself  and  family,  and  that  he  may  recover  the  face  value  of  the 
policy,  on  destruction  of  the  property,  in  case  such  value  does  not 
exceed  the  loss.*  A  married  woman  may  purchase  goods  on  credit 
with  the  assent  of  her  husband,  or  subject  to  his  disaffirmance,  and 
such  contract  to  purchase  creates  a  legal  or  equitable  inter^t  in 
the  wife,  which  she  may  insure  provided  she  has  a  sq}arate  estate 
which  she  ccm  charge  by  the  contract  to  purchase.* 

95.  laterest  in  Subject  of  Marine  Insurance. — In  the  law  of  marine 
insurance,  insurable  interests  are  multiform  and  very  numerous.** 
A  lender  on  bottomry,**  or  one  who  has  made  advances  to  fit  out  a 
vessel,  entitling  him  to  a  maritime  lien,*'  has  an  insurable  interest 
in  the  vessel,  and  one  who  charters  a  vessel  with  a  stipulation  to  insure 
has  an  insurable  interest  to  the  extent  of  its  value.**  A  part  owner 
of  a  vessel,  who  has  chartered  the  remaining  portion,  with  a  covenant 
to  pay  the  value  in  case  of  a  loss,  also  may  insure  the  whole  vessel.** 
On  similar  principles  the  master  of  a  vessel,  to  whom  property  shipped 
on  board  the  vessel  under  his  command  is  to  be  consigned,  in  the 
absence  of  proof  that  the  owner  of  the  property  had  not  given  author- 
ity to  order  insurance,  has  an  insurable  interest  in  the  property  on 
board  his  vessel ;  and  this  interest  is  sufficient  to  authorize  the  recov- 
ery of  a  loss  on  the  policy.*'  Under  the  rule  formerly  prevailing 
in  England  a  seaman  had  no  insurable  interest  in  his  wages  to  come 
due,**  though  the  captain  of  a  vessel  was  permitted  to  insure  his 
prospective  profits  on  a  voyage.*"  Again  one  who  has  made  a  con- 
tract for  purchase  of  property  which  has  been  made  ready  for  ship- 
ment, though  not  loaded,  and  who  has  contracted  to  sell  it  at  a 
profit,  has  an  insurable  interest  in  the  profits.**    Commissioners  hav- 

Co.,  55  W.  Va.  63,  46  S.  E.  706,  104  13.  Bartlet  v.  Walter,  13  Mass.  267, 

A.   S.   R.   983,   2   Ann,   Cas.   30,   66  7  Am.  Dec.  143. 

L.R.A.  657.  !*•  Oliver  v.  Greene,  3  Mass.  133, 

8."  Kludt  v.  German  Mut.  Fire  Ins.  3  Am.  Dec.  96.                ,     ,       „      , 

Co.,  152  Wis.  637,  140  N.   W.   321,  „  1^- ?"*?  J- P,TP^*J°^-  ^•'  ^ 

A^  Cas.  1914C  609,  46  L.R.A.(N.S.)  ^ ^  w'eL&r  ^;.  ^De lifi  7  T.  B. 

Notes:  20  Am.  Dec.  514;  2  Ann.  g7.  IgR"^'  ««?•  402,  13  Eng.  RuL 


Cas.  33. 


It  would  seem  that  this  rule  has 


Aoi  ?T''^^hS'JIT%^^^  ^'^  ^I'^Sated  by  statute.     13  Eng, 

*2A,  5  So.  116,  11  A.  S.  R.  51.  r^,,  q^  34^  j^^^^ 

10.  Hooper  v.  Robinson,  98  U.  S.       17   King  v.  Glover,  2  B.  &  P.  206, 

528,  25  U.  S.  (L.  ed.)  219.  9  Rgy.  Rep.  638,  13  Eng.  Rnl.  Cas. 

li.  Note:  13  Eng.  RuL  Cas.  311,  336  and  note. 

12.  Merchants'    Mut.    Ins.    Co.    v.       18.  Royal  Exchange  Assur.   Co.  r. 

Baring,  20  Wall.  159,  22  U.  S.  (L.  ed.)  M'Swiney,  14  Q,  B.  646,  19  L.  J.  Q. 

250;  Hooper  v.  Robinson,  98  U.  S.  B.  222,  14  Jur,  998,  13  Eng.  Rul.  Cas. 

528,  25  U,  S.  (L.  ed.)  219.  287. 
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ing  the  right  as  agento  of  th^  government  to  cause  c^tared  ships 
to  be  condemned  may  be  considered  as  representing  tlie  sovereignty 
and  having  an  insurable  interest  therein.^* 

Interest  in  Dwation  of  Life  or  Health 

96.  ITature  of  Interest  Generally. — ^While  all  the  authorities  are 
agreed  that  an  interest  of  some  sort  must  exist  in  the  case  of  life 
insurance,**  there  is  qot  exact  harmony  on  the  question  of  what 
constitutes  the  requisite  interest.  There  are  cases  which  hold  that 
the  interest  must  be  a  pecuniary  one  and  that  near  relationship  is 
not  per  se  enough.*  The  better  view,  however,  seems  to  be  that  any 
^asonable  expectation  of  pecuniary  benefit  or  advantage  from  the 
continued  life  of  another  creates  an  insurable  interest  in  such  life.* 
Accordingly  it  is  deemed  unnecessary  that  the  advantage  or  benefit 
be  capable  of  pecuniary  estimation,  but  an  insurable  interest  arises 
from  any  relation,  whether  of  consanguinity  or  affinity,  which  is 
such  as  warrants  the  conclusion  that  the  beneficiary  had  an  interest, 
whether  pecuniary  or  arising  from  dependence  or  natural  affection, 
in  the  life  of  the  person  insured.*  But  in  all  cases  there  must  be  a 
reasonable  ground,  founded  on  the  relations  of  the  parties  to  each 
other,  either  pecuniary  or  of  blood  or  affinity,  to  expect  some  benefit 
or  advantage  from  the  continuance  of  the  life  of  the  assured.  Other- 
wise the  contract  is  a  mere  wager,  by  which  the  party  taking  the 
policy  is  directly  interested  in  the  early  death  of  the  assured.*    The 

19.  Lucena  v.  Cranfurd,  3  B.  &  P.  S.  Phosniz  Mut.  Life  Ins.  Co.  v. 
75,  6  Rev.  Rep.  623,  13  Eng.  Rul.  Bailey,  13  Wall.  616,  20  U.  S.  (L.  ed.) 
Cas.  151.  501;    Hess   v.    Segenfelter,   127    Ky. 

20.  See  supra,  par.  84.  348,  105  S.  W.  476,  128  A.  S.  R.  343, 

1.  Continentel  Life  Ins.  Co.  t.  "Vol-  14  L.R.A.(N.S.)  1172;  Thomas  v.  Na- 
ger,  89  Ind.  572,  46  Am.  Rep.  185;  tional  Benefit  Ass'n,  84  N.  J.  L.  281, 
Pmdential  Ins.  Co.  ▼.  Jenkins,  16  Ind.  86  AtL  375.  Ann.  Cas.  1914D  1121, 
App.  297,  43  N.  E.  1056,  57  A.  S.  R.  46  L.RA..(N.S.)  779. 

228;  Rombach  v.  Piedmont,  etc.,  Life  4.  Connecticut  Mut.  Life  Ins.  Co.  ▼. 

Ins.  Co.,  36  La.  Ann.  233,  48  Am.  Rep.  Schaefer,  94  U.  S.  457,  24  U.  S.  (Lw 

239;  Singleton  v.  St.  Louis  Mut.  Ins.  ed.)  251;  Wamock  v.  Davies,  104  U. 

Co.,  66  Mo.  63,  27  Am.  Rep.  321,  over-  S.  775,  26  U.  S.  (L.  edj  924;  Con- 

mling  Chisholm  ▼.  National   Capital  necticnt  Mut.  Life  Ins.  Co.  ▼.  Luehs, 

life  Ins.  Co.,  52  Mo.  213, 14  Am.  Rep.  108  U.  S.  498,  2  S.  Ct.  949,  27  U.  S. 

414.  (L.  ed.)   800;  Crotty  v.  Union  Mut 

Notes:  7  Am.  Dec.  42,  43;  67  Am.  Life  Ins.  Co.,  144  U.  S.  621, 12  S.  Ct. 

Dec.  94;  64  L.R.A.  225.  749,  36  U.  S.  (L.  ed.)  566;  Cterdon 

2.  Connecticut  Mut.  Life  Ins.  Co.  v.  v.  Ware  Nat.  Bank,  132  Fed.  444,  66 
Schaefer,  94  U.  S.  457,  24  U.  S.  (L.  C.  C.  A.  680,  67  L.RiA.  550;  Hess  v. 
ed.)  251;  Rahders  v.  People's  Bank,  Segenfelter,  127  Ky.  348,  105  S.  W. 
113  Minn.  496,  130  N.  W.  16,  Ann.  476,  128  A.  S.  R.  343,  14  L.R.A. 
Cas.  1912A  299  ;Mechanicks  Nat.  Bank  (N.S.)  1172;  Mitchell  ▼.  Union  life 
▼.  Comins,  72  N.  H.  12,  66  AtL  191,  Ins.  Co.,  46  Me.  104,  71  Am.  Dec.  529; 
101  A.  8.  R.  650.  Trinity  College  v.  Travelers'  Ins.  Co., 

Note:  6  L.R.A.  13«.  US  N.  C.  244, 18  S.  E.  176,  22  L.R.A. 
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eesMitial  thing  la  that  the  policy  shall  be  obtained  in  good  faith, 
and  not  for  tine  puxpoee  of  speculating  on  the  hazard  of  a  life  in 
which  the  insured  has  no  interest'  In  the  case  of  a  p<di^  of  lift 
insurance,  with  the  exception  of  insurance  by  creditors,*  the  amount 
of  interest  is  immaterial,  if  an  insurable  interest  exists,  though  in 
England  the  courts  seem  to  have  held  otherwise  at  one  time.' 

97.  Persons  Having  Interest  Generally. — ^There  can  be  no  doubt 
that  every  person  has  an  insurable  interest  in  his  own  life  and  that 
he  may  insure  it  for  the  benefit  of  any  person  whom  he  sees  fit  to 
name  as  beneficiary,'  or  two  or  more  persons  may  procure  insur- 
ance on  their  joint  lives,  for  the  benefit  of  the  survivor  or  survivors. 
The  old  tontines  were  based  substantially  on  this  principle,  and  their 

291;  Keystone  Mut.  Ben.  Aes'n  ▼.  Nor-  138  Ky.  18,  127  S.  W.  490,  29  L.R.A. 

lis,  115  Pa.  St.  446,  8  Atl.  638,  2  A.  (N.S.)  675  and  note;  Mitchell  v.  Union 

S.  R.  572;  United  Brethren  Mnt.  Aid  Life  Ins.  Co.,  45  Me.  104,  71  Am.  Dec. 

Soc.  V.  McDonald,  122  Pa.   St.  324,  529 ;  Heinlein  v.  Imperial  Life  Ins.  Co., 

15  Atl.  439,  9  A.  S.  R.  HI,  1  L.R.A.  101  Mich.  250,  59  N.  W.  615,  45  A. 

238.  S.  R.  409,  2S  L.R.A.  627  and  note; 

Note:  67  Am.  Dec.  95.  Dolan  v.   Supreme  Council,  etc.,  152 

6.  Connecticut  Mnt.  Life  Ins.  Co.  ▼.  Mich.  266,  116  N.  W.  383,  15  Ann. 

Schaefer,  94  U.  S.  457,  24  U.  S.  (L.  Cas.  232,   16  L.R.A.(N.S.)    555   and 

ed.)    251;   Forbes  v.  American  Mut.  note,  overruling  on  rehearing  113  N. 

Life  Ins.  Co.,  15  Gray  (Mass.)  249,  77  W.  10,  13  L.R.A.(N.S.)  424;  Rawls  v. 

Am.  Dec.  360.  American  Mnt.  Life  Ins.  Co.,  27  N. 

Note:  128  A.  S.  B.  314.  T.  282,  84  Am.  Dec.  280;  Mallory  v. 

6.  See  infra,  par.  101.  Travelers'  Ins.   Co.,  47  N.  Y.  52,  7 

7.  Note:  57  Am.  Dec.  103,  104.  Am.  Rep.  410;  Albert  v.  Mutual  Life 

8.  Connecticut  Mut.  Life  Ins.  Co.  Ins.  Co.,  122  N.  C.  92,  30  S.  E.  327, 
V.  Schaefer,  94  U.  S.  457,  24  U.  S.  65  A.  S.  B.  693;  Mutual  Ben.  Life 
(L.  ed.)  251;  Aetna  Life  Ins.  Co.  v.  Ins.  Co.  v.  Cummings,  66  Ore.  272, 126 
Prance,  94  U.  S.  561,  24  U.  S.  (L.  ed.)  Pae.  982,  133  Pae.  1169,  Ann.  Cas. 
287;  Central  Nat.  Bank  of  Washing-  1915B  535,  47  L.B.A.(N.S.)  252;  Scott 
ton  V.  Hume,  128  U.  S.  195,  9  S.  Ct.  v.  Dickson,  108  Pa.  St.  6,  56  Am.  Rep. 
41,32U.S.  (L.ed.)  370;  Fidelity  Mut.  192,  in  effect  overruling  Gilbert  v. 
Life  Ass'n  v.  Jeffords,  107  Fed.  402, 46  Moose,  104  Pa.  St.  74,  49  Am.  Rep. 
C.  C.  A.  377,  53  L.R.A.  193;  Union  570;  Hill  v.  United  life  Ins.  Ass'n, 
Fraternal  League  v.  Walton,  109  Ga.  154  Pa.  St.  29,  25  Ati.  771,  35  A.  S. 
1,  34  S.  £.  317,  77  A.  S.  R.  350,  46  R.  807;  Northwestern  Mas<»iic  Aid 
L.R.A.  424;  Elkhart  Mut.  Aid,  etc.,  Ass'n  v.  Jones,  154  Pa.  St.  99,  26  Atl. 
Ass'n  V.  Houghton,  103  Ind.  286,  2  253,  35  A.  S.  B.  810;  Harrison  ▼. 
N.  E.  763,  53  Am.  Bep.  514;  Amiek  Northwestern  Mat  Idfe  Ins.  Co.,  78  Vt. 
▼.  Butler,  111  Ind.  578,  12  N.  B.  618,  473,  63  AU.  321,  112  A.  S.  R.  932. 
60  Am.  Rep.  722;  Burton  v.  Con-  And  see  Forbes  v.  American  Mut.  Life 
necticut  Mut.  Life  Ins.  Co.,  119  Ind.  Ins.  Co.,  15  Gray  (Mass.)  249,  77 
207,  21  N.  E.  746,  12  A.  S.  B.  405;  Am.  Deo.  360  and  note.  Contra  Equi- 
Mihier  v.  Bowman,  119  Ind.  448,  21  table  Life  Ins.  Co.  v.  Hazlewood,  75 
N.  E.  1094,  5  L.R.A.  95;  Prudential  Tex.  338,  12  S.  W.  621,  16  A.  S.  B. 
Ins.  Co.  V.  Jenkins,  15  Ind.  App.  297,  893,  7  L.R.A.  217. 

43  N.  E.  1056,  67  A.  S.  R.  228;  Pru-       Note:   57  Am.   Dec.   102;   52  Am. 
dential  Ins.  Co.  ▼.  Hunn,  21  Ind.  App.   Rep.  141;  128  A.  8.  B.  310  et  seq.; 
625,  52  N.  E.  772,  69  A.  S.  R.  380;   6  L.R.A.  137. 
Rupp  V,  Western  Life  Indemnity  Co., 
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validity  has  never  been  questioned.*  An  insurable  interest  also  ez- 
JBta  in  a  fianc^,**  and  a  partnership  may  insure  the  life  of  a  part- 
ner; ^'  but  where  the  partner  does  not  owe  the  firm  anything  and 
its  properly  is  sufficient  to  discharge  its  obligations,  its  interest  is 
limited  to  the  premiums  paid  out  of  the  partnership  assets,  with 
interest*'  A  special  or  general  partner  also  has  an  insurable  interest 
in  the  life  of  a  copartner,**  though  it  has  been  held  that  if  two 
partn»s  have  no  capital  invested,  and  neither  is  indebted  to  the 
other,  one  partner  has  no  insurable  interest  in  the  life  of  the  other.** 
Either  a  master  or  servant  may  procure  insurance  on  the  life  of  the 
other  where  there  is  a  contract  of  employment  for  a  definite  time." 
An  insurer  of  a  life  has  an  insurable  interest  to  the  extent  of  its 
policy,**  and  one  who  is  dependent  on  another  for  support  has 
an  insurable  interest  in  the  latter's  life,*'  even  though  there  is  no 
right  to  support,  if  there  is  reasonable  ground  for  believing  that 
the  support  will  be  continued.**  A  corporation  has  an  insurable 
interest  in  the  life  of  its  officers,**  and  so  has  a  person  who  has 
furnished  funds  to  carry  on  the  corporate  business.**  The  suriety 
on  an  official  bond  also  has  an  insurable  interest  in  the  life  of  his 
principal.*  A  building  association  has  no  insurable  interest  in  the 
life  of  a  member  who  is  not  indebted  to  it,*  nor  has  an  undertaker 
designated  by  a  burial  association  to  bury  its  members  for  a  specified 
sum  each  an  insurable  interest  in  such  Uves.'    With  the  exception  of 

9.  Connecticut  Mat  life  Ins.  Co.  Co.,  15  C.  B.  365,  80  E.  C.  L.  365, 
V.  Schaefer,  94  U.  S.  457,  24  U.  S.  24  L.  J.  C.  PL  2,  3  C.  L.  R.  61,  18 
(L.  ed.)  261.  Jut.  1024, 13  Eng.  RuL  Cas.  383. 

10.  CJiisholm    v.    National    Capitol       Note:  57  Am.  Dec.  99. 

Life  Ins.  Co.,  52  Mo.  213, 14  Am.  Rep.  17.  Berdan  v.  Milwaukee  Mut.  Life 

414;  Opitu  V.  Karel,  118  Wis.  527,  95  Ins.  Co.,  136  Mich.  396,  99  N.  W.  411, 

N.  W.  948,  99  A.  S.  R.  1004,  62  L.R.A.  4  Ann.  Cas.  332. 

982.  18.  Carpenter  t.  United  States  life 

Notes:  7  Am.  Dec  43;  2  L.R.A.  Ins.  Co.,  161  Pa.  St  9,  28  Atl.  943, 

844;  53  L.R.A.  825.  41  A.  S.  R.  880,  23  L.R.A.  571. 

11.  Rahders  v.  People':  Bank  of  19.  Keckley  v.  Co^octon  Glass  Co., 
Minneapolis,  113  Minn.  496,  130  N.  86  Ohio  St  213,  99  N.  E.  299,  Ann. 
W.  16,  Ann.  Caa.  1912A  299  and  note.  Cas.  1913D  607;  Mutual  Life  Ins.  Co. 

12.  Cheeves  v.  Anders,  87  Tex.  287,  v.  Board,  115  Ya.  836,  80  S.  E.  565, 
28  S.  W.  274,  47  A.  S.  R.  107.  L.R.A.1915F  979. 

13.  Connecticut  Mut  life  Ins.  Co.  20.  Mechanicks  Nat.  Bank  ▼.  Com- 
V.  Lucha,  108  U.  S.  498,  2  S.  Ct  949,  ins,  72  N.  H.  12,  55  Atl.  191,  101  Aa 
27  U.  S.  (L.  ed.)  800;  New  York  Mut  S.  R.  650. 

Life  Ins.  Co.  v.  Armstrong,  117  U,  S.  1,  Scott  v.  DieksMJ,  108  Pa.  St.  6, 

591,  6  8.  Ct.  877,  29  U.  S.  (L.  ed.)  56  Am.  Rep.  192. 

997.  2.  Tate  v.  Commercial  Bldg.  Ass'n, 

Note:  67  Am.  Dec.  99.  97  Va.  74,  33  S.  E.  382,  76  A,  S.  R. 

14.  PoweD   V,   Dewey,   123   N.   C.  770,  45  L.R.A.  243. 

103,  31  S.  E.  381,  68  A.  S.  R.  818.  3.  State  v.   WiUett  171  Ind.  296, 

15.  Note:  57  Am.  Dec.  99.  86  N.  E.  68,   23  L.R.A.(N.S.)    197. 

16.  Dalby  t.  India,  etc.,  Life  Assur. 
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certain  particular  relationships  which  are  considflrod  in  the  pan- 
graphs  immediately  following,  it  may  be  stated  as  an  establiahed  role 
that  ties  of  consanguinity  or  affinity  alone  will  not  give  one  poson 
an  insurable  interest  in  the  life  of  another.  This  rule  has  been  applied 
in  a  variety  of  cases,  and  accordingly  it  has  been  held  that  such  an 
interest  does  not  per  se  exist  in  the  case  of  first  cousins,*  or  a  stepson,' 
or  a  son-in-law,'  or  a  daughter-in-law,  unless  some  facta  exist  showing 
a  reasonable  expectation  of  benefit  from  the  continuance  of  the  life  of 
the  insured.'  But  a  woman  has  an  insurable  interest  in  the  life  of 
her  son-in-law  where  they  are  living  together  as  one  family,  keeping 
a  boarding  house,  and  dividing  the  profits  between  them.'  It  hap 
been  imiformly  held  that  the  relationship  of  uncle  and  nephew  is 
not  in  itself  sufficient  to  constitute  such  insurable  interest,  where 
there  is  no  reasonable  ground  of  expectation  of  support  to  be  fur- 
nished by  the  assured  to  the  other.*  Nor  has  a  granddaughter  such 
an  interest  in  her  grandfather's  life.*' 

98.  Parent  and  Child. — ^By  reason  of  the  conflict  of  authority  on 
the  general  question  whether  a  pecuniary  ihterest  is  essential  to  an 
insurable  interest  in  life,**  the  cases  are  in  conflict  as  to  whether 
an  insurable  interest  exists  in  case  of  parent  and  child.  Some 
courts,  considering  a  pecuniary  interest  essential,  hold  that  a  father 
has  not,  by  virtue  of  his  relationship,  an  interest  in  the  life  of  hb 
child,**  or  a  child  in  the  life  of  its  parent.**  Other  courts,  how- 
ever, consider  that  a  parent  has  an  insurable  interest  in  the  life  of 

4.  Hess  v.  Segenfelter,  127  Ky.  348,  (N.S.)  934;  Singleton  ▼.  St.  Loui* 
105  S.  W,  476,  128  A.  S.  B.  343,  14  Mut.  Ins.  Co.,  66  Mo.  63,  27  Am.  Rep 
L.R.A.(N.S.)  1172  and  note.  321. 

5.  United  Brethren  Mut.  Aid  Soc..      Note :  52  Am.  Rep.  138. 

V.  McDonald,  122  Pa.  St.  324,  15  AtL  10.  Burton  v.  Connecticut  Mat  Life 

439.  9  A.  S.  R.  Ill,  1  L.R.A.  238.  Ins.  Co.,  U9  Ind.  207,  21  N.  K  746, 

Note:  57  Am.  Dec.  102.  12  A.  S.  R.  405. 

6.  Rombach  t.  Piedmont,  etc.,  Life  There  is  contrary  authority.  54 
Ins.   Co.,  35  La.  Ann.  233,  48  Am.  L.R.A.  232  note. 

Rep.  239.  11.  See  supra,  par.  96. 

Note:  67  Am.  Dee.  102.  12.  Mitchell  v.  Union  Life  Ins.  Co., 

7.  Shea  v.  Massachusetts  Ben.  Ass'n,   45  Me.  104,  71  Am.  Dec.  529. 

160  Mass.  289,  35  N.  E.  855,  39  A.  S.  Notes:  7  Am.  Dec.  43;  54  L.R.A. 

R.  475.  225. 

8.  Adams  ▼.  Reed,  (Ky.)  38  S.  W.  13.  Life  Ins.,  etc.,  Co.  w.  O'Neill, 
420,  35  L.R.A.  692.  106  Fed.  800,  45  C.  C.  A.   641,  54 

9.  McRae  v.  Warmack,  98  Ark.  52,  L.R.A.  226  and  note;  Onardian  Mat. 
135  S.  W.  807,  33  L.R.A.(N.S.)  949;  Life  Ins.  Co.  v,  Hogan,  80  m.  35,  22 
Prudential  Ins.  Co.  v.  JenUns,  15  Ind.  Am.  Rep.  180;  Continental  Life  Ins. 
App.  297,  43  N.  E.  1056,  57  A,  S.  B.  Co.  v.  Volger,  89  Ind.  572,  46  Am. 
228;  Metropolitan  Life  Ins.  Co.  v.  Rep.  185  (pecuniaiy  interest  held  ea- 
Elison,  72  Kan.  199,  83  Pac.  410,  115  sential). 

A.  S.  B.  189,  7  Ann.  Cas.  909,  3  LJl.A.       Note:  64  L.R.A.  225. 
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his  child/^  especially  if  the  child  is  a  minor,"  and  the  same  rule 
is  applied  to  a  foster  child.**  Under  this  view  it  is  considered  that 
a  child  has  an  interest  in  the  life  of  its  parent,*'  especially  in  the 
case  of  a  son  who  is  liable,  under  the  poor-law,  for  the  support  of 
the  parent,*^  and  the  same  rule  is  applied  to  a  foster  child.'* 

99.  Brother  and  Sister. — ^Whether  brothers  and  sisters  have  an 
insurable  interest  in  the  lives  of  each  other  is  a  question  on  which 
the  authorities  disagree.  Some  courts  hold  that  this  relationship 
gives  an  insurable  interest,^**  and  of  course  .this  is  true  as  to  a  sister 
whose  brother  stands  in  loco  parentis.*  Other  courts  hold  such  rela- 
tionship insufficient  to  raise  an  insurable  interest,*  unless  there  exists 
a  relation  of  dependence  or  that  of  creditor  and  debtor.* 

100.  Husband  and  Wife. — It  would  seem  to  be  unquestioned  law 
that  a  husband  has  an  insurable  interest  in  the  life  of  his  wife,* 
though  there  are  some  expressions  to  the  contrary,'  and  that  a  wife 
has  an  insurable  interest  in  the  life  of  her  husband,*  though  the 

14.  Connecticut  Mnt.  life  Ins.  Co.  wood,  75  Tex.  338,  12  S.  W.  621,  16 

Y.  Schaefer.  94  U.  S.  457,  24  U.  S.  (L.  A.  S.  R.  893,  7  L.R.A.  217. 

ed.)   251;  Wamock  v.  Davis,  104  U.  Note:  54  L.R.A.  232. 

S.  775,  26  U.  S.  (L.  ed.)  924.  1.  Lord  v.   DaU,  12   Mass.   115,   7 

Notes:  7  Am.  Dec.  42,  43;  62  Am.  Am.  Dec.  38. 

Rep.  137;  2  L.R.A.  844;  54  L.RA.  Notes:  52  Am.  Rep.  138;  2  L.R.A. 

228.  844. 

16.  Mitchell  v.  Union  Life  Ins.  Co.,  2.  Notes:  7  Am.  Dee.  43;  67  Am. 

45  Me.  104,  71  Am.  Dec  529.  Dec.  101;  52  Am.  Rep.  138;  Ann.  Cas. 

Notes:  67  Am.  Dec.  99;  S7  L.R.A.  1914C  286. 

499  et  seq.  3.  Notes:    57    Am.    Dee.    101;    64 

16.  Thomas     t.     National     Benefit  L.R.A.  232. 

Aiss'n,  84  N.  J.  L.  281,  86  Atl.  375,  4.  Connecticut  Mut.  life  Ins.  Co.  t. 

Aan.    Cas.    1914D    1121,    46    L.R.A.  Schaefer,  94  U.  S.  467,  24  U.  S.  (L. 

(N.8.)  779.  ed.)  251;  Wamock  v.  Davis,  104  U. 

17.  Central  Nat.  Bank  of  Wash-  8.  775,  28  U.  S.  (L.  ed.)  924;  Cur- 
ington  V.  Home,  128  U.  S.  195,  9  S.  rier  v.  Continental  Life  Ins.  Co.,  67 
Ct  41,  32  U.  S.  (L.  ed.)  370;  Woods  Vt  496,  52  Am.  Rep.  134  and  note 
V.  Woods,  130  Ky.  162,  113  S.  W.  (prima  facie  interest);  Griffiths  v. 
79,  19  L.R.A.(N.S.)  233;  Bnrsinger  Fleming,  [1909]  1  K.  B.  805,  78  L. 
V.  Bank  of  Watertown,  67  Wis.  75,  J.  K.  B.  567,  100  L.  T.  N.  S.  765, 
30  N.  W.  290,  58  Am.  Rep.  848.  25  Times  L.  Rep.  377,  53  Sol.  J.  340, 

Notes:  52  Am.  Rep.  138;  2  L.R.A.  2  British  Rol.  Cas.  391  and  note. 

844;  54  L.R.A.  228.  Notes:  7  Am.  Dec  43;  67  Am.  Dec. 

18.  Reserve  Mut.  Ins.  Co.  v.  Kane,  101;  2  LJt.A.  844;  13  Eng.  Rul.  Cas. 
81  Pa.  St.  164,  22  Am.  Rep.  741.  395, 

19.  Note:  46  LJl.A.(N.S.)  780.  6.  Note:  52  Am.  Rep.  137. 

20.  Aetna  Life  InsI  Co.  v.  France,  6.  Connecticut  Mnt.  Life  Ins.  Co.  ▼. 
94  U.  S.  561,  24  U.  S.  (L.  ed.)  287;  Schaefer,  94  U.  S.  467,  24  U.  S.  (L. 
Fidelity  Mut.  life  Ass'n  v.  Jeffords,  ed.)  251;  Wamock  v.  Davis,  104  U. 
107  Fed.  402,  46  C.  C.  A.  377,  53  S.  775,  26  U.  S.  (L.  ed.)  924;  Central 
L.R.A.  193;  In  re  Phillips,  238  Pa.  Nat.  Bank  of  Waidiington  v.  Home, 
St  4^  86  Atl.  289,  Ann.  Cas.  1914C  128  U.  S.  196,  9  8.  Ct  41,  32  U.  8. 
282  and  note,  45  LJl.A.(N.S.)  982  and  (L.  ed.)  370. 

Mto:  Badtable  Life  Ins.  Co.  v.  Hade-       Notes:  7  Am.  Dee.  43;  57  Am.  Dee. 
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interest  of  the  wife  was  denied  in  some  early  cases.'  The  insurable 
interest  which  a  wife  possesses  has  been  held  to  extend  to  one  who, 
having  a  former  husband  living,  marries  again  and  lives  with  her 
second  hosband  who  provides  for  her.*  Statutes  have  frequently  heea 
enacted  permitting  married  women  to  insure  their  husbands'  lives.* 
101.  Creditor  and  Debtor. — A  creditor  has  an  insurable  interest  in 
the  life  of  his  debtor,^^  and  the  better  view  seems  to  be  that  where 
by  a  valid  contract  a  debtor  insures  his  life  making  his  creditor 
beneficiary,  the  creditor. paying  all  premiums  under  no  agreement 
for  repayment,  the  creditor  may  hold  the  whole  proceeds,**  though 
there  is  authority  to  the  effect  tiiat  his  right  is  limited  to  the  extent 
of  interest  which  he  has  in  the  amoimt  of  the  insurance,  together 
with  such  sum  as  he  has  paid  to  procure  the  policy  with  interest 
thereon.'*  The  insurable  interest  of  a  creditor  is  not  unlimited,  but 
the  amount  of  the  policy  must  not  be  disproportionate  to  the  amount 
of  the  debt  and  advances  necessary  to  be  made,"  considering  the 
debtor's  age,  his  expectancy  of  life,  and  the  cost  of  maintaining 
the  policy  during  that  period.**  A  mere  moral  claim  cannot  con- 
stitute one  a  creditor  with  an  insurable  interest,*'  but  a  debt,  even 

101;  52  Am.  Rep.  137;  2  L.B.A.  844;  ican  Mat.  Life  Ins.  Co.,  27  N.  Y. 

10  L.RA.  259;  53  L.R.A.  817  et  seq.;  282,  84  Am.  Dec.  280;  Ulrich  v.  R«- 

13  Eng.  RuL  Cas.  395.  noehl,  143  Pa.  St.  238,  24  A  S.  R. 

7.  Note:  53  L.R.A.  817.  634,  13  LJIA.  433  and  note. 

8.  Equitable    life    Assnr.    Soe.    ▼.  Notes :  57  Am.  Dee.  97 ;  52  Am.  Rep. 
PateraoD,   41   Oa.   338,   5   Am.   Rep.  139;  6  L.RA.  136. 

535.  11.  Amick  v.  Butler,  111  Ind.  578, 

Note :  53  L.R.A.  825.  12  N.  E.  518,  60  Am.  Rep.  722;  Rittler 

9.  Note:  53  L.R.A.  819.  v.  Smith,  70  Md.  261,  16  Atl.  890,  2 

10.  Connecticut  Mut.  Life  Ins.  Co.   L.RA.  814  (proceeds  not  dispropor- 
T.  Schaefer,  94  U.  8.  457,  24  U.  S.  (L.   tionate  to  debt). 

ed.)  251;  New  Tork  Mut  Life  Ins.  Co.  12.  Macon  Ezch.  Bank  v.  Loh,  104 

V.  Armstrong,  117  U.  S.  591,  6  8.  Ct.  6a.  446,  31  8.  E.  459,  44  L.RA.  372; 

877,  29  U.  S.   (L.  ed.)   997;  Central  Cheeves  v.  Anders,  87  Tex.  287,  28 

Nat.  Bank  of  Washington  v.  Hume,  S.  W.  274,  47  A.  8.  R.  107. 

128  U.  8.  195,  0  8.  Ct.  41,  32  U.  8.  13.  Cammack  v.  Lewis,  15  WaU.  643, 

(L.  ed.)   370;  Crotty  v.  Union  Mot.  21  U.  8.  (L.  ed.)  244;  Guardian  Mut. 

Life  Ins.  Co.,  144  U.  S.  621,  12  S.  Life  Ins.  Co.  v.  Hogan,  80  lU.  35,  22 

Ct.  749,  36  U.  8.  (L.  ed.)  566;  Gordon  Am.  Rep.  180;  Amick  v.  Butler,  111 

V.  Ware  Nat.  Bank,  132  Fed.  444,  65  Ind.  578,  12  N.  E,  518,  60  Am.  Rep. 

C.  C.  A.  580,  67  L.R.A.  550;  Creed  722;  Appeal  of  Corson,  113  Pa.  St. 

V.  Sun  Fire  Office,  101  Ala.  522,  14  438,  6  Atl.  213,  57  Am.  Rep.  479. 

So.  323,  46  A.  8.  R.  134,  23  L.R.A.  Notes:   57   Am.   Dec   97;   52   Am. 

177;    Martin   v.    Stubbings,    126    111.  Rep.  139;  2  L.R.A.  845;  6  L.R.A.  136. 

387,  18  N.  E.  657,  9  A.  S.  B.  620;  14.  Ulrich  v.  Reinoehl,  143  Pa.  St. 

Mitchell  V.  Union  Life  Ins.   Co.,  45  238,  22  Atl.  862,  24  A.  8.  R.  534,  13 

Me.  104,  71  Am.  Dec.  529;  Rittler  v.  L.R.A.  433;  Wfaeeland  v.  Atwood,  192 

Smith,  70  Md.  261,   16   Atl.   890,  2  Pa.  8t.  237,  43  Atl.  946,  73  A.  8.  R. 

L.R.A.   844  and  note;   Fitzgerald  v.  803. 

Rawlings,  114  Md.  470,  79  AtL  915,  15.  Guardian  Mut.  Life  Ina  Co.  ▼. 

Ann.  Cas.  1912A  650;  Rawlcs  v.  Amer-  Hogan,  80  111.  35,  22  Am.  Rep.  180. 
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though  not  legally  collectable,  by  reason  of  the  bar  oi  the  statute 
of  limitations,  gives  to  the  creditor  an  insurable  interest  in  the  life 
of  his  debtor,**  and  a  creditor  may  recover  on  a  policy  made  payable 
to  him  to  the  extent  of  his  debt,  even  though  the  statute  of  limita- 
tions has  run  against  the  debt,  when  the  policy  becomes  payable.^' 
A  binding  contract  by  one  person  to  advance  money  to  another 
on  demand  gives  to  the  former  an  insurable  interest  in  the  life  of 
the  latter,^^  and  the  interest  of  one  who  has  made  advances  to  another 
to  engage  in  prospecting,  in  return  for  a  share  of  the  eaminp  of  the 
prospector,  is  insurable.**  A  creditor  of  a  firm  has  an  insurable 
interest  in  a  partner's  life,  the  insurance  being  leas  than  the  debt.** 

VIII.  Gbnbbal  Constbuction  and  Ofbration  of  Policy 

102.  la  General. — An  insurance  policy  is  a  contract  and  the  rules 
established  for  the  construction  of  written  instruments  apply  to  con- 
tracts of  insurance.'  Generally  it  may  be  said  that  the  intent  of 
the  parties  should  govern  the  interpretation  of  a  policy.'  An  insur- 
ance policy  is  to  be  construed  according  to  its  sense  and  meaning, 
as  collected  in  the  first  place  from  the  terms  used  in  it,  which  terms 
are  themselves  to  be  understood  in  their  plain,  ordinary,  and  popular 
sense,  unless  they  have  generally  in  respect  to  the  subject  matter,  as 
by  the  known  usage  of  trade  or  the  like,  acquired  a  peculiar  sense 
distinct  from  the  popular  sense  of  the  same  words;  or  unless  the 
context  evidently  points  out  that  they  must  in  the  particular  instance, 
and  in  order  to  effectuate  the  immediate  intention  of  the  parties  to 
the  contract,  be  understood  in  some  other  fecial  and  peculiar  sense.* 
A  policy  should  neither,  on  the  one  hand,  be  so  narrowly  or  techni- 
cally interpreted  as  to  frustrate  its  obvious  design,  nor,  on  the  other 
hand,  so  loosely  or  inartificially  as  to  relieve  tiie  obligor  from  a  lia- 
bility fairly  within  the  scope  or  spirit  of  its  terms.*    The  different 

16.  Cnrtiss  ▼.  Aetna  Life  Ins.  Co.,  1.  Liverpool,  ete.,  Ins.  Co.  ▼.  Keax- 
90  Cal.  246,  27  Pao.  211,  25  A.  S.  R.  ney,  180  U.  S.  132,  21  S.  Ct.  326,  45 
114;  Conneeticat  Mat.  Life  Ins.  Co.  t.  U.  S.  (L.  ed.)  460;  Continental  Ina. 
Dunscomb,  108  Tenn.  724,  69  S.  W.  Co.  v.  Kyle,  124  Ind.  132.  24  N.  E. 
345,  91  A.  S.  R.  769,  58  L.R.A.  694.  727,  19  A.  S.  R.  77,  9  LR.A.  81; 

17.  Connecticut  Mut.  Life  Ins.  Co.  Washington  Fire  Ins.  Co.  v.  Kelly,  32 
▼.  Dunscomb,  108  Tenn.  724,  69  S.  W.  Md.  421,  3  Am.  Rep.  149;  Springfield 
345,  91  A.  S.  R.  769,  58  L.R.A.  694.  Fire,  etc.,  Ins.  Co.  v.  Allen,  43  N.  T. 

18.  CurtiaB  ▼.  Aetna  Life  Ina.  Co.,  389,  3  Am.  Rep.  711.  And  see  Con- 
90  Cal.  245,  27  Pao.  211,  25  A.  S.  R.  tsa<7IS,  voL  6,  p.  835  et  seq. 

114.  2.  Patapsco  fna.  Co.  v.  Briscoe,  7 

19.  Horrell  ▼.  Trenton  Mut.  Life,  Oill  &  J.  (Md.)  293,  28  Am.  Dec. 
etc.,  Ins.  Co.,  10  Cosh.  (Mass.)  282,  219  and  note. 

57  Am.  Deo.  02.  3.  Robertson  y.  French,  4  East.  130, 

20.  Moirell  v.  Trenton  Mut.  life,  7  Rev.  Rep.  535,  14  Eng.  RuL  Cas. 
etc,  Ins.  Co.,  10  Cash.  (Mass.)  282,  1  and  note. 

57  Am.  Dec  92.  4.  Union    Cent.    life    Ins.    Co.    ▼. 
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provisions  of  a  contract  of  insurance  must  be  so  construed,  if  it  can 
be  reasonably  done,  as  to  give  effect  to  each;  and  where  two  inter- 
pretations equally  fair  may  be  made,  that  which  allows  the  greater 
indemnity  will  prevail.  If  one  interpretation,  looking  at  the  other 
provisions  of  the  contract  and  to  its  general  object  and  scope,  would 
lead  to  an  absurd  conclusion,  such  interpretation  must  be  ahandoned 
and  that  adopted  which  will  be  more  consistent  with  reason  and 
probability.*  Policies  of  insurance  against  fire  are  not  deemed  in  their 
nature  inddents  to  the  property  insured,  but  they  are  mere  special 
agreements  with  the  pei^sons  insuring  against  such  loss  or  damage 
as  they  may  sustain;  and  not  the  loss  or  damage  that  any  other 
person  having  an  interest  as  grantee,  or  mortgagee,  or  creditor,  or 
otherwise,  may  sustain  by  reason  of  the  subsequent  destruction  by 
fire.* 

103.  Construction  in  Favor  of  Insured. — ^While  in  some  early  cases 
it  was  said  that  insurance  policies  should  be  very  liberally  construed 
to  effect  the  intention  of  the  parties,'  in  accordsmce  with  the  general 
rule  that  in  case  of  doubt  a  contract  will  be  construed  most  strongly 
against  the  party  who  framed  it,*  it  may  be  said  to  be  the  primary 
rule  that  such  contracts  are  to  be  most  strongly  construed  against 
the  insurer  and  in  favor  of  the  insured,  especially  where  a  forfeiture 
is  involved,  so  that  indemnity  will  be  granted  rather  than  denied.* 

United   States  FideUty,  etc.,   Co.,  99  170  U.  S.  133,  18  S.  Ct.  552,  42  U.  S. 

Md.  423,  58  Atl.  437,  105  A.  S.  E.  (L.  ed.)  977  (fidelity  bond);  Ameri- 

313  (fidelity  bond).  ean  Snrety  Co.  v.  Pauly,  170  U.  S. 

6.  L'Engle  v.  Scottish  Union,  etc.,  160,  18  S.  Ct.  563,  42  U.  S.  (L.  ed.) 

Fire  Ins.  Co.,  48  Fla.  82,  37  So.  462,  987;  Liverpool,  etc.,  Ins.  Co.  v.  Kear- 

111  A.  S.  B.  70,  5  Ann.  Cas.  748,  67  ney,  180  U.  S.  132,  21  S.  Ct.  326,  45 

L.R.A.  581.  U.  S.  (L.  ed.)  460;  McMaster  ▼.  New 

6.  Carpenter  v.  Providence  Wash-  York  life  Ins.  Co.,  183  U.  S.  25,  22 
ington  Ins.  Co.,  16  Pet.  495,  10  U.  S.  S.  Ct.  10,  46  U.  S.  (L.  ed.)  64;  Royal 
(L.  ed.)  1044.  Ins.   Co.   v.   Martin,  192  U.   S.  149, 

7.  Teaton  v.  Fry,  5  Cranch  335,  24  S.  Ct.  247,  48  U.  S.  (L.  ed.)  385; 
3  U.  S.  (L.  ed.)  101;  AUegre  v.  Marv-  Hunt  v.  Springfield  Fire,  etc.,  Ins.  Co., 
land  Ins.  Co.,  2  Gill  &  J.  <Md.)  136,  196  U.  S.  47,  25  S.  Ct.  179,  49  U.  S. 
20  Am.  Dec.  424.  (L.   ed.)    381;    Manufacturers'   Acci- 

8.  See  Contracts,  vol.  6,  p.  854.  dent  Indemnity  Co.  v.  Doi^an,  58  Fed. 

9.  Orient  Mut.  Ins.  Co.  v.  Wright,  945,  16  U.  S.  App.  290,  7  C.  C.  A. 
1  WaU.  456,  17  U.  S.  (L.  ed.)  505;  581,  22  L.R.A.  620 ;  Burkheiser  v.  Mn- 
Qrace  v.  American  Cent.  Ins.  Co.,  109  tual  Acci.  Ass'n,  61  Fed.  816,  18  U. 
U.  S.  278,  3  S.  Ct.  207,  27  U.  S.  (L.  S.  App.  704,  10  C.  C.  A.  94,  26  L.R.A. 
ed.)  932;  Thompson  v.  Phoenix  Ins.  112;  Penn.  Mut.  Life  Ins.  Co.  v.  Me- 
Co.,  136  U.  S.  287,  10  S.  Ct.  1019,  34  chanic's  Sav.  Bank,  etc.,  Co.,  72  Fed. 
U.  S.  (L,  ed.)  408;  Imperial  Fire  413,  37  U.  S.  App.  692,  19  C.  C.  A. 
Ins,  Co.  V.  Coos  County,  151  U.  S.  286,  38  L.B.A.  33,  73  Fed.  653,  43  U. 
452,  14  S.  Ct.  379,  38  U.  S.  (L.  ed.)  S.  App.  75, 19  C.  0.  A.  316,  38  LJI.A. 
231;  London  Assurance  v.  Companhia  33;  Nelson  v.  Continental  Ins.  Co., 
De  Moagens  Do  Barreiro,  167  U.  S.  182  Fed.  788,  105  C.  C.  A.  783,  31 
149,  17  S.  Ct.  785,  42  U.  S.  (L.  ed.>  L.R.A.(N.S.)  698;  Piedmont,  rtt, 
113;  American  Surety  Co.  v.  Panly,  Life  Ins.  Co.  v.  Young,  58  Ala.  476,  29 
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CourtB  have  sometimes  been  too  astute  in  their  search  for  reasons  to 
mMTitain  the  liabilily  of  insurance  companies  in  the  face  of  oondi- 

Am.  Rep.  770;  Queen  -Iiu.  Co.  ▼.  S.  £.  223,  7  Ann.  Cas.  396;  Lycm  t. 
Young,  86  Ala.  424,  6  So.  116,  11  A.  United  Modems,  148  Gal.  470,  83  Pae. 
S.  R.  51;  Central  City  Ins.  Co.  t.  804,  113  A.  8.  R.  291,  7  Ann.  Cas. 
Oatea,  86  Ala.  558,  6  So.  88,  U  A.  B.  672,  4  L.R.A.(N.S.)  247;  Mackintosh 
R.  67;  Equitable  Aoe.  Ins.  Co.  t.  Ob-  v.  Agricultural  Fire  Ins.  Co.,  150  Cal. 
bom,  90  Ala.  201,  9  So.  869, 13  LJI.A.  440,  89  Pac.  102,  119  A.  S.  R.  234; 
267,  OTermled  on  another  point  by  MonroTia  First  Nat.  Bank  v.  Mary- 
Louisville,  etc.,  R.  Co.  V.  Trammel],  land  Casualty  Co.,  162  Cal.  61,  121 
98  Ala.  360,  9  So.  870;  Loventhal  ▼.  Pae.  321,  Ann.  Cas.  1913C  1170  and 
Home  Ins.  Co.,  112  Ala.  108,  20  So.  note;  Travelers'  Ina  Co.  v.  Murray, 
419,  57  A.  S.  R.  17,  33  L.R.A.  258;  16  Colo.  296,  26  Pac  774,  25  A.  S.  R. 
Western   Assor.   Co.    v.   McQlathery,  267;  Qerman  Ins.  Co.  t.  Hayden,  21 

116  Ala.  213,  22  So.  104,  67  A.  S.  Colo.  127,  40  Pac.  453,  52  A.  S.  R. 
R.  26;  Day  v.  Home  Ins.  Co.,  177  206;  Preferred  Ace.  Ins.  Co.  v.  Field- 
Ala.  600,  58  So.  649,  40  L.R.A,(N.S.)  ing,  35  Colo.  19,  83  Pac  1013,  9  Ann. 
662 ;  Pbcenix  Ins.  Co.  v.  Flanming,  Cas.  916 ;  Jennings  v.  Brotherhood  Aoc 
66  Ark.  54,  44  S.  W.  46^  67  A.  Co.,  44  Colo.  68,  96  Pac.  982,  130  A. 
S.  R.  900,  39  LJI.A.  789;  Arkansas  S.  R.  109,  18  LJl.A.(N.S.)  109;  Na. 
¥ire  Ins.  Co.  v.  Wilson,  67  Ark.  553,  tional  Mat  Fire  Ins.  Co.  t.  Dnn- 
66  S.  W.  933,  77  A.  S.  R.  129,  48  can,  44  Colo.  472,  98  Pac  634,  20 
L.RJL  610;  American  Bonding  Co.  t.  L.R.A.(N.S.)  340;  Connecticut  Fii« 
MoiTOw,  80  Ark.  49,  96  S.  W.  613,  Iris.  Co.  v.  Colorado,  etc,  Co.,  50  Colo. 

117  A.  S.  R.  72  (fidelity  bond) ;  Home  424,  116  Pac  154,  Ann.  Cas.  1912C 
Ina  Co.  V.  North  Littie  Rock  Ice,  etc.,  597;  Dover  Qlass  Worics  Co.  v.  Amer- 
Co.,  86  Ark.  538,  111  S.  W.  994,  23  ican  Fire  Ins.  Co.,  1  Marv.  (Del.) 
L.RJl(N.S.)  1201;  Title  Ghiaranty,  32,  29  AU.  1039,  65  A.  S.  R.  264; 
etc,  Co.  V.  Bank  of  Fulton,  89  Ark.  IVEngle  v.  Soottmh  Union,  etc.,  Ins. 
471,  117  S.  W.  537,  33  L.R.A.(N.S.)  Co.,  48  Fla.  82,  37  So.  462,  111  A,  S. 
676  (fidelity  bond);  Brotherhood  of  R.  70,  5  Ann.  Cas.  74&  67  LJI.A. 
Loeomotive  I^femen  v.  Aday,  97  Ark.  581;  Maawachnsetts  Ben.  Ldfe  Ass'n  ▼. 
426,  134  S.  W.  928,  34  L.R.A.(N.8.)  Robinson,  104  Ga.  256,  30  S.  E.  918, 
126;  Hope  Spoke  Co.  v.  Maryland  42  LJLA.  261 ;  Adair  v.  Southern  Mut. 
Casualty  Co.,  102  Ark.  1,  143  S.  W.  Ins.  Co,  107  Ga.  297,  33  S.  E.  78,  73 
85,  Ann.  Cas.  1914A  268,  38  L.R.A.  A.  S.  R.  122,  45  L.R.A.  204;  Thom- 
(NJ3.)  62  (wnployers'  liability  insur-  ton  v.  Travelers'  Ins.  Co.,  116  Ga.  121, 
anoe);  Fidelity,  etc,  Co.  v.  Meyer,  42  S.  £.  287,  94  A.  8.  R.  99;  Aetna 
106  Ark.  91, 152  S.  W.  995,  44  L.RJL.  Ins.  Co.  v.  Lipsita,  130  Ga.  170,  60 
(N.S.)  493;  Rankin  v.  Amazon  Ins.  S.  £.  531,  14  Ann.  Cas.  1070;  Corn- 
Co.,  89  Cal.  203,  26  Pac  872,  23  A.  S.  mensial  Ins.  Co.  v.  Robinson,  64  HI. 
R.  460;  Smith  v.  Phcmiz  Ins.  Co.,  91  265,  16  Am.  Rep.  667;  Commercial 
CaL  323,  27  Pac.  738,  25  A.  8.  R.  191,  Union  Assur.  Co.  v.  Scammon,  126  HI. 
13L.RJL475;  Yochv.HomeMut.Ins.'365,  18  N.  E.  753,  9  A.  S.  R.  607; 
Co.,  HI  Cal.  503,  44  Pac.  189,  34  Healey  v.  Northwest  Mnt.  Aec  Assoc, 
LJIJL.  867;  Berliner  v.  Travelers'  Ins.  133  lU.  666,  25  N.  E.  62,  23  A.  S.  R. 
Co.,  121  Cal.  458,  53  Pac  918,  66  A.  8.  637,  9  LJLA.  371;  Union  Mnt.  AoeL 
R.  49,  41  L.R.A.  467;  Bastian  v.  Brit-  Asso.  v.  Frohard,  134  ID.  228,  25  N. 
iah  American  Assur.  Co.,  143  Cal.  287,  E.  642,  23  A.  S.  R.  664,  10  L.R.A. 
77  Pac  63,  66  L.R.A.  265;  Blunt  ▼.  383;  Travelers'  Ins.  Co.  v.  Dunlap, 
Fidelity,  etc,  Co.,  145  Cal.  268,  78  160  HL  642,  43  N.  E.  766,  62  A.  8.  R. 
Pac  729,  104  A.  S.  R.  34,  67  LJLA.  355;  Globe  Ace  Ins.  Co.  ▼.  Gerisch, 
79S;  Welch  v.  British  American  Assur.  163  lU.  625,  45  N.  E.  508,  64  A.  8.  R. 
Co.,  148  CaL  223,  82  Pac  964,  113  A.  486;  Manufacturers,  etc.  Mot.  Ins.  C«. 
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tions  limiting  such  liability.  And  yet  a  contract  of  insurance  in  this 
regard  is  no  different  from  other  contracts;  and  the  function  of  courts 

V.  Zeitinger,  168  Dl.  286,  48  N.  E,  179,  of  America,  -163  la.  217,  143  N.  W. 

61  A.  S.  R.  105;  Forest  City  Ins.  Co.  574,  48  LJl.A.(N.S.)    600;  Richaid- 

V.   Hardeaty,   182  HL  39,  55   N.   E.  son  v.  German  Ins.  Co.,  89  Ky.  571, 

139,  74  A.  S.  B.  161;  Royal  Circle  v.  13  S.  W.  1,  8  LJIA.  800;  American 

Achterrath,  204  Dl.  549,  68  N.  £.  492,  Aeoident  Co.  t.  Reigart.  94  Ky.  547, 

98  A.  S.  R.  224,  63  L.EA.  452;  Trav-  23  S.  W.  191,  42  A,  S.  R.  374,  21 

elers'  Ins.  Co.  v.  Ayers,  217  111.  390,  L.R.A.  651;  Sun  Life  Ins.  Co.  v.  Tay- 

75  N.  E.  506,  2  L.R.A.(N.S.)    168;  lop,  108  Ky.  408,  56  S.  W.  668,  94  A. 

Central  Ace.  Ins.  Co.  v.  Rembe,  220  S.  R.  383;  Champion  loe,  ete^  Co.  t. 

lU,  151,  77  N,  E.  123,  110  A.  S.  R.  American  Bonding,  etc,  Co.,  115  Ky. 

235,  5  Ann.  Cas.  155,  5  LJl.A.(N.S.)  863,  75  S.  W.  197,  103  A.  S.  R.  356 

933;  Oiand  Legion,  etc.  v.  Beaty,  224  (fidelity  bond);   Spring  Garden  Ins. 

111.  346,  79  N.  E.  565,  8  Ann.  Caa.  Co.  v.  Imperial  Tobacco  Co.,  132  Ky. 

160,  8  L.B.A.(N.S.)  1124;  Wilkinson  7, 116  S.  W.  234, 136  A,  S.  R.  164,  20 

V.  Mtat  life  Ins.  Co.,  240  111.  206,  L.R.A.(N.S.)  277;  Dermani  v.  Home 

88  N.  E.  550,  130  A.  S.  R.  269,  26  Mat.  Ina.  Co.,  26  La.  Ann.  69,  21  Am. 

L.R.A.(N.S.)    1256;   Monahan  v.   Fi-  Rep.  544;  Mutnal  life  Ins.  Co.  of  New 

deli^  life  Ins.  Co.,  242  lU.  488,  90  York  v.  New,  126  La.  41,  61  So.  61, 136 

N.  E.  213,  134  A.  S.  R.  337;  Petei^  A.  S.  R.  326,  27  LJl.A.(N.S.)  431; 

son  V.  Manhattan  Life  Ins.  Co.,  244  HI.  Cole  t.  Mutual  life  Ins.  Co.,  129  La. 

329,  91  N.  E.  466,  18  Ann.  Cas.  96;  704,  66  So.  646,  Ann.  Cas.  1913B  748 
Anson  v.  New  York  Life  Ins.  C<J.,  McQlinohey  ▼.  Fidelity,  etc,  Co.,  8( 
252  111.  369,  96  N.  E.  846,  37  L.RA.  Me.  251.  14  AtL  13,  6  A.  8.  R.  190 
(N.S.)  565;  Crosse  v.  Supreme  Lodge,  Bickford  v.  Aetna  Ins.  Co.,  101  Me. 
etc.,  254  111.  80,  98  N.  E.  261,  45  124,  63  AtL  652,  8  Ann.  Cas.  92; 
L.R.A.(N.S.)  162;  Grant  v.  Lexington  Transatlantic  Fire  Ins.  Co.  v.  Dorsey 
Fire,  etc.,  Ins.  Co.,  5  Ind.  23,  61  Am.  66  Md.  70,  40  Am.  Rep.  403;  Nel 
Dec.  74;  Northwestern  Mut.  Life  Ins.  son  v.  Suffolk  Ins.  Co.,  8  Cosh. 
Co.  V.  Hazelett,  105  Ind.  212,  4  N.  E.  (Mass.)  477,  54  Am.  Dec.  770;  PaA- 
582,  56  Am.  Rep.  192 ;  Havens  v.  Home  huret  v.  Gloucester  Mut.  Fishing  Ins. 
Ins.  Co.,  Ill  Ind.  90, 12  N.  E.  137,  60  Co.,  100  Mass.  301,  97  Am.  Dec.  100, 
Am.  Rep.  689;  Conboyv.  Railway  Offi-  1  Am.  Rep.  105;  Dolliver  v.  St.  Jo- 
fiials,  etc.,  Ass'n,  17  Ind.  App.  62,  46  seph  Fire,  etc.,  Ins.  Co.,  128  Mass. 
N.  E.  363,  60  A.  S.  R.  154;  Meyer  v.  315,  35  Am.  Rep.  378;  Lewis  v. 
Fidelity,  etc.,  Co.,  96  la.  378,  65  N.  W.  Brotherhood  Ace.  Co.,  194  Mass.  1, 
328, 59  A.  S.B.  374;  Goodwin  v.Provi-  79  N.  E.  802,  17  L.R.A.(N.S.)  714; 
dent  Sav.  Life  Assur.  Ass'n,  97  la.  Hatch  v.  United  States  Casualty  Co., 
226,  66  N.  W.  157,  59  A.  S.  R.  411,  32  197  Mass.  101,  83  N.  E.  398,  125  A. 
UR.A.  473;  Thuenen  ▼.  Iowa  Mut.  S.  R.  332, 14  Ann.  Cas.  290, 14  L.R.A. 
Ben.  Ass'n,  101  la.  558,  70  N.  W.  712,  (N.S.)  503;  Utter  v.  Travelers'  Ins. 
37  L.R.A.  587;  Welch  v.  Union  Cent.  Co.,  65  Mich.  645,  32  N.  W.  812,  8 
Life  Ins.  Co.,  108  la.  224,  78  N.  W.  A.  S.  R.  913;  Turner  v.  Fidelity,  etc, 
853,  50  L.B.A.  774;  Washbum-Halli-  Co.  New  Yorfc,  112  Mich.  425,  70  N. 
gan  Coffee  Co.  v.  Merchants'  Brick  W.  898,  67  A.  S.  B.  428,  38  L.RJl. 
Mut.  Fir«  Ins.  Co.,  110  la.  423,  81  529;  Price  t.  Phoenix  Mut.  Life  Ins. 
N.  W.  707,  80  A.  S.  B.  311;  Voiae  t.  Co.,  17  Minn.  497,  10  Adl  Rep.  166; 
New  Jersey  Plate-Glass  Ins.  Co.,  119  Chandler  t.  St.  Paul  Fire  Ins.  Co.,  21 
la.  656,  93  N.  W.  669,  97  A.  S.  B.  Minn.  85,  18  Am.  Bep.  385;  Loy  ▼. 

330,  60  LJt.A.  838;  Peterson  v.  Mod-  Home  Ins.  Co.,  24  Minn.  315,  31  Am. 
em  Brotherhood  of  America,  125  la.  Rep.  346;  Olaon  v.  St.  Paul  Fire  Ins. 
662,  101  N.  W.  289,  67  L.R.A.  631;  Co.,  35  Minn.  432,  29  N.  W.  126,  69 
Allen  T.   Travelers'   Protective   Ass'n  Am.  Rep.  333;   De  Graff  v.  Queen 
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is  to  construe  them,  Bot  to  msike  them.    In  the  absence  of  statutory 
provisions  to  the  contrary,  insurance  companies  have  the  same  righv 

Ljb.  Ck).,  38  Minn.  501,  38  N.  W.  696,  8  Am.  Rep.  518;  Dilleber  v.  Home 
8  A.  S.  R.  685;  Minneapolis  Threshing  life  Ins.  Co.,  69  N.  Y.  256,  25  Am. 
Mach.  Co.  V.  Firemen's  Ins.  Co.,  57  Rep.  182;  Paul  v.  Travelers'  Ins.  Co., 
Minn.  35,  58  N,  W.  819,  47  A.  S.  R.  112  N.  T.  472,  20  N,  E.  347,  8  A.  S. 
572,  23  1mR.A.  576;  Mareok  v.  Mu-  R.  758,  3  L.R.A.  443;  -Eratzenstein  v. 
toal  Reserve  Fund  life  Ass'n,  62  Minn.  Western  Assur.  Co.,  116  N.  Y.  54,  22 
39,  64  N.  W.  68,  54  A.  S.  B.  613;  N.  E.  221,  5  L.RA..  799  and  note; 
Anoka  Ltmiber  Co.  v.  Fidelity,  etc.,  Darrow  v.  Family  Fund  Soc.,  116 
Co.,  63  Minn.  286,  65  N.  W.  353,  30  N.  Y.  537,  22  N.  B.  1093,  15  A.  S.  R. 
L.R.A.  689;  Place  v.  St.  Paul  Title  430,  6  LJt.A.  495,  overruled  on  an- 
Ins.,  etc.,  Co.,  67  Minn.  126,  69  N.  W.  other  point  by  Shipman  v.  Protected 
706,  64  A.  S.  R.  404;  White  v.  Stand-  Home  Circle,  174  N.  Y.  398,  67  N.  B. 
ard  Life,  etc.,  Ins.  Co.,  95  Minn.  77,  83,  63  L.R.A.  347;  Halpin  v.  North 
103  N.  W.  735,  884,  5  Ann.  Caa.  83;  American  Ins.  Co.,  120  N.  Y.  73,  23 
Bader  v.  New  Amsterdam  Casualty  N.  E.  989,  8  L.R.A.  79;  Dennis  v. 
Co.,  102  Minn.  186,  112  N.  W.  1065,  Massachusetts  Ben.  Ass'n,  120  N.  Y. 
120  A.  S.  R.  613;  Rudd  v.  Great  East-  496,  24  N.  E.  843,  17  A.  S.  R.  660, 
em  Casualty,  etc.,  Co.,  114  Minn.  512,  9  L.R.A.  189  and  note;  Matthews  v. 
131  N.  W.  633,  Ann.  Cas.  1912C  606,  American  Cent.  Ins.  Co.,  154  N.  Y. 
34  L.R.A.(N.S.)  1205;  Liverpool,  etc.,  449,  48  N.  E.  751,  39  L.R.A.  433; 
Ins.  Co.  V.  VanOs,  63  Miss.  431,  56  Rosenthal  v.  American  Bonding  Co., 
Am.  Rep.  810;  Renshaw  v.  Missouri  207  N.  Y.  162,  100  N.  E.  716,  46 
State  Mut.  Fire,  etc.,  Ins.  Co.,  103  Mo.  L.R.A.(N.S.)  561;  Kendrick  v.  Mu- 
595,  15  S.  W.  945,  23  A.  S.  R.  904;  tual  Ben.  Life  Ins.  Co.,  124  N.  C. 
Wertheimer  Swarts  Shoe,  etc.,  Co.  v.  315,  32  S.  E.  728,  70  A.  S.  R.  592; 
United  States  Casualty  Co.,  172  Mo.  Bank  of  Tarboro  v  Fidelity,  etc.,  Co., 
135,  72  S.  W.  635,  95  A.  S.  R.  500,  126  N.  C.  320,  35  S.  E.  588,  128 
61  L.R.A,  766;  Mathews  v.  Modem  N.  C.  366,  38  S.  E.  908,  83  A.  S.  R. 
Woodmen  of  America,  236  Mo.  326,  682;  Raybum  v.  Pennsylvaiiia  Casu- 
139  S.  W.  151,  Ann.  Cas.  1912D  483;  alty  Co.,  138  N.  C.  379,  50  S.  E.  762, 
Oakland  Home  Ins.  Co.  v.  Bank  of  107  A.  S.  R.  548;  Jones  v.  Pennsyl- 
Commerce,  47  Neb.  717,  66  N.  W.  646,  vania  Casualty  Co.,  140  N.  C.  262,  52 
58  A.  S.  R.  663,  36  L.R.A.  673;  Con-  S.  E.  578,  111  A.  S.  R.  843,  5  L.R.A. 
necticnt  Fire  Ins.  Co.  V.  Jeary,  60  Neb.  (N.S.)  932;  Penn  v.  Standard  Life 
338,  83  N.  W.  78,  51  L.RA..  698;  Car-  Ins.  Co.,  158  N.  C.  29,  73  S.  E.  99, 
son  V.  Jersey  City  Ins.  Co^  43  N.  J.  42  L.R.A. (N.S.)  693;  Clemens  v.  Royal 
L.  300,  39  Am.  Rep.  584;  Warwick  Neighbors  of  America,  14  N.  D.  116, 
V.  Monmouth  County  Mut.  Fire  Ins.  103  N.  W.  402,  8  Ann.  Caa.  1111; 
Co.,  44  N.  J.  L.  83,  43  Am.  Rep.  343;  West  v.  Citizens'  Ins.  Co.,  27  Ohio  St 
Snyder  t.  Dwelling  House  Ins.  Co.,  59  1,  22  Am.  Rep.  294;  Moodv  v.  Amazon 
N.  J.  L,  544,  37  Atl.  1022,  59  A.  S.  Ins,  Co.,  52  Ohio  St.  12,  38  N.  E.  1011, 
R.  625;  Hampton  ▼.  Hartford  Fire  49  A.  S.  R.  699,  26  L.R.A.  313,  over- 
Ins.  Co.,  65  N.  J.  L.  265,  47  Atl.  433,  ruled  on  another  point  by  Thomas  v. 
52  L.R.A.  344;  Owen  v.  Metropolitan  State,  76  Ohio  St.  341,  81  N.  E.  437, 
Life  loa  Co.,  74  N.  J.  L.  770,  67  Atl,  118  A.  S.  R.  884,  10  L.R.A.(N.S.) 
26, 122  A.  S.  R.  413;  Harris  v.  Ameri-  1112;  Webster  v.  Dwelling  House  Ins. 
can  Casualty  Co.,  83  N.  J.  L.  641,  85  Co.,  53  Ohio  St.  558,  42  N.  E.  546,  53 
Atl.  194,  Ann.  Cas.  1914B  846,  44  A.  S.  R.  658,  30  LJl.A.  719;  SnUivan 
LJt.A.(N.S.)  70;  Hoflfman  v.  Aetna  v.  Mercantile  Town  Mut.  Ins.  Co.,  20 
Vm  Ins.  Co.,  32  N.  Y.  405,  88  Am.  Okl.  460,  94  Pac.  676,  129  A.  S.  R. 
Dec.  337  and  note;  Welts  v.  Connec-  761;  Eminent  Household  v.  Prater,  24 
tient  Mut.  Life  Ins.  Co.,  48  N.  Y,  34,  Okla.  214,  103  Pac  668,  20  Ann.  Ca& 
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as  individuals  to  limit  their  liability,  and  to  impose  whatever  condi- 
tions they  please  upon  their  obligations  not  inconsistent  with  public 

287,  23  L.R.A.(N.S.)   917;  Taylor  v.  98  A.  S.  R.  838;  Starr  v.  iEtna  life 

Insurance  Co.  of  North  America,  25  Ins.  Co.,  41  Wash.  199,  83  Pac.  113. 

Okl.  92,  105  Pac.  354,  138  A.  S.  R.  4  L.R.A.(N.S.)   636;  Jump  v.  North 

906;  Standard  Ace.  Ins.  Co.  t.  Hite,  British,  etc.,  Ins.  Co.,  44  Wash.  596, 

37  Okla.  305,  132  Pac  333,  46  L.R.A.  87  Pac  928,  12  Ann.  Cas.  257;  Bur- 

(N.S.)   986;  Fenton  v.  Fidelity,  etc.,  bank  v.  Pioneer  Mut.  Ins.  Ass'n,  60 

Co.,  36   Ore.   283,  56  Pac.  1096,  48  Wash.  253,  110  Pac.  1005,  Ann.  Cas. 

L.R.A.  770;  Western  Ins.  Co.  v.  Crop-  1912B  762;  Quarrier  v,  Peabody  Ina. 

per,  32  Pa.  St.  351,  75  Am.  Dec  561  Co.,  10  W.  Va.  507,  27  Am.  Rep.  582; 

and  note;  Com.  Ins.  Co.  y.  Bei^er,  42  Miller  v.  Citizens  Fire,  etc.,  Ins.  Co., 

Pa.  St.  285,  82  Am.  Dec.  504;  Connecti-  12  W.  Va.  116,  29  Am.  Rep.  452;  Med- 

cut  Mnt.  Life  Ins.  Co.  v.  Groom,  86  ley  v.  German  Alliance  Ins.  Co.,  55  W. 

Pa.  St.  92,  27  Am.  Rep.  689;  Hum-  Va.  342,  47  S.  E.  101,  2  Ann.  Cas.  99; 

phreys  v.  National  Ben.  Ass'n,  139  Pa.  Pleasants    v.    Locomotive    Engineers 

St.  264,  20  Atl.  1047,  11  L.R.A.  564;  Mut.  Life,  etc.,  Ins.  A^n,  70  W.  Va. 

Western,  etc.  Pipe  Lines  v.  Home  Ins.  389,  73  S.  E.  976,  Ann.  Cas.  1913C 

Co.,  145  Pa.  St.  346,  22  Atl.  665,  27  A.  490;  Morse  v.  BofEalo  Fixe,  etc,  Ins. 

S.  R.  703;  Sample  v.  London,  etc.,  Fire  Co.,  30  Wis.  534,  11  Am.  Rep.  387; 

Ins.  Co.,  46  S.  C.  491,  24  S.  E.  334,  Hammel  v.  Queen's  Ins.  Co.,  54  Wis. 

57   A.    S.   R.    701,   47   L.R.A.    696;  72,  11  N.  W.  349,  41  Am.  Rep.  1; 

Pacific  Mut.  life  Ins.  Co.  v.  Galbraith,  Kixeher  v.  Milwaukee  Mechanics'  Mat. 

115  Tenn.  471,  91  S.  W.  204,  U2  A.  Ins.  Co.,  74  Wis.  470,  43  N.  W.  487, 

S.    R.   862;    Kavanaugh   v.    Security  5    L.R.A.    779;    Vangindertaelen    v. 

Trust,  etc,  Ins.  Co.,  117  Tenn.  33,  96  PhoBnix  Ins.  Co.,  82  Wis.  112,  51  N. 

S.  W.  499,  10  Ann.  Caa.  680,  7  L.R.A.  W.  1122,  33  A.  S.  R.  29;  Patterson 

(N.S.)    253;  Goddard  v.  East  Texas  v.  Natural  Premium  Mut.   Life   Ina. 

Fire  Ins.  Co.,  67  Tex.  69, 1  S.  W.  906,  Co.,  100  Wis.  118,  75  N.  W.  980,  69 

60  Am.  Rep.  1;  East  Texas  Fire  Ins.  A.  S.  R.  899,  42  L.R.A.  253;  French 

Co.  V.  Kempner,  87  Tex.  229,  27  S.  v.  Fidelity,  etc.,  Co.,  135  Wis.  259,  15 

W.122,47A.  S.R.  99;BiUsv.  Hiber-  N.   W.   869,   17   L.R.A.(N.S.)    1011; 

nia  Ins.  Co.,  87  Tex.  547,  29  S.  W.  Bakalars  v.  Continental  Casualty  Co., 

1063,   47   A.    S.   R.   121,   29   L.R.A.  141  Wis.  43,  122  N.  W.  721,  18  Ann. 

706;   British- American   Assur.  Co.  v.  Cas.    1123,    25    L.R.A.(N.S.)     1241; 

Miller,  91  Tex.  414,  44  S.  W.  60,  66  Siemers  v.  Meeme  Mut.  Home  Protee- 

A.  S.  R.  901,  39  L.R.A.  545;  Maynard  tion  Ins.  Co.,  143  Wis.  114,  126  N. 

▼.  Locomotive  Engineers'  Mut.  Life,  W.  669,  139  A.  S.  R.  1083;  Kahn  v. 

etc.,  Ass'n,  16  Utah  145,  51  Pac.  259,  Traders'    Ins    Co.,   4    Wyo.    419,    39 

67  A.  S.  R.  602;  Duran  v.  Standard  Pac  1059,  6  A.  S.  R.  47;  Blackett  v. 

Life,   etc.,  Ins.   Co.,  63  Vt  437,  22  Royal  Exchange  Assur.  Co.,  2  Cromp. 

Atl.  530,  25  A.  S.  R.  773,  13  L.R,A.  &  J.  244  (2  Tyru.  266),  14  Eng.  RuL 

637;  Furry  v.  General  Ace.  Ins.  Co.,  Cas.  179;  Metropolitan  Life  Im.  Co. 

80  Vt  526,  68  Atl.  655,  130  A.  S.  R.  v.  Montreal  Coal,  etc.,  Co.,  35  Can. 

1012,  13  Ann.  Cas.  515,  15  L.R.A.  Sup.  Ct.  266, 1  British  RuL  Cas.  298. 

(N.S.)    206;    Mutual   Assnr.    Soc   v.  Notes:  100  A.  S.  R.  775;  11  L.R-A. 

Scottish  Union,  etc,  Ins.  Co.,  84  Va.  341;   13  L.R.A.   263;   12  Ann.   Cas. 

116,  4  S.  E.  178,  10  A.  S.  R.  819;  44;  Ann.  Cas.  1914C  1211;  Aim.  Cas. 

Georgia  Home  Ins.  Co.  v.  Bartlett,  91  1914D  638;  14  Eng.  RuL  Cas.  15  et 

Va.  306,  21  S.  E.  476,  50  A.  S.  R.  seq. 

832;  Fidelity,  etc.,  Co.  v.  Chambers,  In  Maryland  some  cases  have  adopt- 

98  Va.  138,  24  S.  E.  896,  40  L.R.A.  ed  the  strict  construction  rule,  McEvov 

432;  Cowls  v.  United  States  Fidelity,  v.  Security  Fire  Ins.  Co.,  110  Md.  275, 

•te.,  Co,  32  Wash.  120,  72  Pac.  1032,  73  Atl.  157,  132  A.  S.  R.  428,  ^ 
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policy;  and  the  courts  have  no  right  to  add  anything  to  their  con- 
tracts, or  to  take  anything  from  them.  Though  the  contracts  contain 
harsh  and  onerous  conditions,  which  perhaps  a  court  of  equity  might 
not  enforce,  yet  there  is  no  compulsion,  either  legal  or  moral,  on 
parties  to  deal  with  insurance  companies  upon  the  hasis  of  such  con- 
ditions.** But  the  rule  is  equally  well  settled  that  contracts  of 
insurance,  like  other  contracts,  are  to  be  construed  according  to 
the  sense  and  meaning  of  the  terms  which  th«  parties  have  used, 
and  if  they  are  clear  and  unambiguous,  their  terms  are  to  be  taken 
and  understood  in  their  plain,  ordinary,  and  popular  sense.**  The 
rule  of  strict  construction  does  not  authorize  a  perversion  of  language, 
or  the  exercise  of  inventive  powers  for  the  purpose  of  creating  an 
ambiguity  where  none  exists,**  nor  does  it  authorize  the  court  to 

L.R.A.(N.S.)   964  (overmling  earlier  Colo.  127,  40  Pao.  453,  62  A.  S.  B. 

cases);  while  others  have  repudiated  206;  Peterson  v.  Modem  Brotheriiood 

it.    Westchester  Fire  Ins.  Co.  v.  Weav-  of  America,  126  la.  562,  101  N.  W. 

er,  70  Md.  536,  17  Atl.  401,  18  Atl.  289,  67  L.R.A.  631;  Transatlantic  Fire 

1034,  5  LJI.A.  478;  Agricultural  Ins.  Ins.  Co.  v.  Dorsey,  56  Md.  70,  40  Am. 

Co.  V.  Hamilton,  82  Md.  88,  33  Atl.  Rep.   403;   White   v.    Standard   Life, 

429,  51  A.  S.  R.  457,  30  L.R.A.  633;  etc.,  Ins.  Co.,  95  Minn.  77,  103  N.  W. 

Reynolds   v.    German   American    Ins.  735,  884,  5  Ann.  Cas.  83 ;  Bader  v.  New 

Co.,   107   Md.   110,   68   Atl.   262,   15  Amsterdam   Casualty  Co.,  102  Minn. 

L.R.A.(N.S.)   345;  Palatine  Ins.  Co.  186, 112  N.  W.  1065, 120  A.  S.  R.  613; 

V.  O'Brien,  107  Md.  341,  68  Atl.  484,  Warwick  v.  Monmouth  County  Mut. 

16  L.R.A.(N.S.)  1055;  JoflEe  v.  Niag-  Fire  Ins.  Co.,  44  N.  J,  L.  83,  43  Am. 

ara  Fire  Ins.   Co.,  116  Md.  155,  81  Rep.  343 ;  Rosenthal  v.  American  Bond- 

Atl.  281,  Ann.  Cas.  1913C  1217,  51  ing  Co.,  207  N.  Y.  162,  100  N.  E.  716. 

L.R.A.(N.S.)    1047    (not    citing    Mc-  46  L.R.A.(N.8.)  561;  Penn  v.  Stand- 

Hvoy  V.  Security  F.  Ins.  Co.,  supra),  ard  life,  etc.,  Ins.  Co.,  158  N.  C.  29,  73 

10.  Dumas  v.  North  Western  Na-  S.  E.  99,  42  L.RA.(N.S.)  593;  Wei- 
tional  Ins.  Co.,  12  App.  Cas.  (D.  C.)  dert  v.  State  Ins.  Co.,  19  Ore.  261, 
245,  40  L.R.A.  358.  24  Pac.  242,  20  A.  S.  R.  809;  East 

11.  Imperial  Fire  Ins.  Co.  v.  Coos  Texas  Fire  Ins.  Co.  v.  Kempner,  87 
County,  151  U.  S.  452,  14  S.  Ct.  379,  Tex.  229,  27  S.  W.  122,  47  A.  S.  R. 
38  U.  S.  (L.  ed.)  231;  Holmes  v.  99;  British-America  Assur.  Co.  v.  Mil- 
Phcenix  Ins.  Co.,  98  Fed.  240,  39  C.  ler,  91  Tex.  414,  44  S.  W.  60,  66  A.  S. 
C.  A.  46,  47  L.R.A.  308;  Maryland  R.  901,  39  L.R.A.  646;  Furry  v.  Gen- 
Casualty  Co.  V.  Finch,  147  Fed.  388,  eral  Ace.  Ins.  Co.,  80  Vt.  526,  68 
77  C.  C.  A.  506,  8  L.R.A.(N.S.)  308;  Atl.  655,  130  A.  S.  P.  1012,  13  Ann. 
Day  V.  Home  Ins.  Co.,  177  Ala.  600,  Cas.  515,  15  L.R.A.(N.S.)  206;  Jump 
58  So.  549,  40  L.R.A.(N.S.)  652;  Ran-  v.  North  British,  etc.,  Ins.  Co.,  44 
kin  V.  Amazon  Ins.  Co.,  89  Cal.  203,  Wash.  596,  87  Pac.  928,  12  Ann.  Cas. 
26  Pac.  872,  23  A.  S.  R.  460;  Bastian  257;  Thurston  v.  Burnett,  etc.,  Mut 
».  British  American  Assur.  Co.,  143  Fire  Ins.  Co.,  98  Wis.  476,  74  N.  W. 
Cal.  287,  77  Pac.  63,  66  L.B.A.  265;  131,  41  L.R.A.  316;  Kasten  v.  Inter- 
Blunt  V.  Fidehtv,  etc.,  Co.,  145  Cal.  state  Casualty  Co.  of  New  York,  99 
268,  78  Pac  729,  104  A.  S.  R.  34)  Wis.  73,  74  N.  W.  534,  40  LJI.A.  «1. 
67  L.R.A.  793;  Monrovia  First  Nat.  12.  Crosse  v.  Supreme  Lodge,  254 
Bank  v.  Maryland  Casualty  Co.,  162  111.  80,  98  N.  B.  261,  45  L.E.A,(NA) 
Cal.  61,  121  Pac.  321,  Ann.  Cas.  1913C  162.  . 

1170;  Oermaa  Ins.  Co.  t.  Hayden,  21  '   ,       '     '  '       >     . 
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make  a  new  contract  for  the  parties  or  disregard  the  evidence  as 
expressed,"  or  to  refine  away  terms  of  a  contract,  expressed  with  suffi- 
cient clearness  to  convey  the  plain  meaning  of  the  parties,  and  embody- 
ing requirements,  compliance  with  which  is  made  the  condition  to 
liability  thereon.**  Neither  does  the  rule  prevent  the  application  of 
the  principle  that  policies  of  insurance,  Uke  other  contracts,  must 
receive  a  reasonable  interpretation  consonant  with  the  apparent  object 
and  plain  intent  of  the  parties." 

104.  Standard  or  Statutory  Policy. — It  is  no  doubt  true  that  a 
standard  policy,  though  its  form  is  prescribed  by  statute,  is  not  to 
be  treated  as  a  legislative  enactment  after  it  has  been  accepted  by 
the  parties,  but  as  a  voluntary  contract,  which,  Uke  any  other  con- 
tract, derives  its  force  and  efficacy  from  the  consent  of  the  parties." 
But  whether  the  rule  of  strict  construction  against  the  insurer,  stated 
in  the  preceding  paragraph,  should  be  applied  to  such  a  contract 
is  a  question  of  more  difficulty.  Some  courts  liave  said  that  there 
is  no  reason  why  eitlier  party  should  be  favored  in  construing  such 
a  policy,*^  and  that  the  strict  rule  of  construction  does  not  apply  to 
statutory  standard  policies  has  sometimes  been  recognized.*'  Other 
courts,  however,  take  the  position  that  the  policy,  although  of  the 
standard  form,  was  prepared  by  insurers,  who  are  presumed  to  have 
had  their  own  interests  primarily  in  view,  and  hence,  when  the  mean- 
ing is  doubtful,  it  should  be  construed  most  favorably  to  the  insured, 
who  had  nothing  to  do  with  the  preparation  thereof,*'  and  of  course 
there  is  a  great  weight  of  silent  authority  in  favor  of  this  view,  cases 
construing  standard  policies  the  same  as  other  policies  are  construed, 
making  no  mention  of  the  fact  that  any  different  rules  apply. 

105.  Prior  Decisions  as  Influencing  Construction. — It  has  been  said, 
and  no  doubt  is  true,  that  uniformity  of  decision  on  questions  of 
insurance  in  the  several  states  is  very  desirable  and  necessary,'**  and 

13.  Sehuermann  v.  Dwelling  House  17.  St.  Landry  Wholesale  Mercan- 
Ins.  Co.,  161  IlL  437,  43  N.  E.  1093,  tile  Co.  v.  New  Hampshire  Fire  Ins. 
52  A.  S.  R.  377.  Co.,  114  La.  146,  38  So.  87,  3  Ann. 

14.  Guarantee  Co.  of  North  Carolina  Gas.  821. 

V.   Mechanics'    Sav.   Bank,   etc.,    Co.,  ig.  Dahrooge   v.   Bochester-Qennan 

183  U.  S.  402 ,  22  S.  Ct.  124,  46  U.  1^3.  Qo.,  177  Mich.  442,  143  N.  W. 

S.  (L.ed.)  253.  gos,  48  L.R.A.(N.S.)    906;   Mick  v. 

c  ^^i,-^irTT^|-  ?T-  '':,  ^°?oi    V    K  Royal  Exchange  Assur.  Corp.,  87  N. 

^-  F'  \^:  ?•  ^h  ^^-L^^n^  ^^  J-  L.  607,  91  Atl.  102,  52  L.R ^(N.S.) 
V.  Home  Mut.  Ins.  Co.,  Ill  Gal.  503,  .,^_.  ' 

44  Pac.  189,  34  L.R.A.  857;  Schroeder  ■^" '„   „  ^..  .  r»    *  t  - 

V.  Imperial' Ins.  Co.,  132  Cal.  18,  63  J  Zi7  ut'A^'TvfBl^ 
Pac   1074  84  A   S.  R.  17.  *^>  ^^  N-  ^-  **^'  ^  "•  *'•  '°^'  °^ 

16.  Dunton  v.  Westchester  Fire  Ins.  ^  S.  R.  627,  39  L.R-A.  433;  Gazzam 
Co.,  104  Me.  372,  71  Atl.  1037,  20  v-  German  Union  Fire  Ina.  Co.,  155  N. 
L.B.A.(N.S.)  1058;  Leisen  v.  St.  Paul,  C.  330,  71  S.  E.  434,  Ann.  Cas.  1912C 
etc.,  Ins.  Co,  20  N.  D.  316,  127  N.  362. 

W.  837.  30  L.B.A.(N.S.)  539.  20.  AHegn  t.  Maryland  Ins.   Co, 
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where  an  insurance  company  continues  to  issue  policies  without  any 
modification  of  their  terms,  after  certain  provisions  thereof  have  been 
judicially  construed,  it  should  not  be  heard  to  insist,  in  controversies 
between  itself  and  the  insured  with  respect  to  such  subsequently  issued 
policies,  that  they  do  not  in  fact  cover  risks  which  they  had  been 
adjudged  to  cover  before  they  were  issued.  While  it  may  not  be 
accurate  to  say  that  under  such  circumstances  a  technical  estoppel 
arises  in  favor  of  the  insured,  yet  the  courts  in  suoh  cases  should 
rigidly  enforce  the  rule  requiring  policies  of  insurance  to  be  construed 
most  strongly  against  the  insurer.*  A  decision  of  the  courts  of  the 
state  where  a  society  is  organized  as  to  whom  it  has  authority  to 
constitute  beneficiaries  is  binding  on  courts  of  other  states.* 

106.  Written  and  Printed  Matter. — ^It  is  the  rule  with  reference 
to  insurance  policies,  as  well  as  other  contracts,*  that  if  there  is  any 
conflict  between  the  written  and  printed  portions  of  the  policy,  the 
written  portions  prevail.*  This  rule,  however,  applies  only  where 
the  written  and  printed  words  so  contradict  each  other  that  the  one 
must  yield  to  the  other;  where  they  do  not,  the  policy  must  be  so 
construed  as,  if  possible,  to  give  effect  to  every  part  of  it,*  and  if 
possible,  the  writing  and  the  print  are  to  be  construed  ao  that  both 
can  stand.*  Under  the  general  rule  a  receipt  for  part  payment  of 
the  premium  on  an  insurance  policy,  which  is  wholly  in  writing, 
must  control  the  printed  terms  of  an  application  which  conflict  with 
it,  when  the  delivery  of  the  application  and  the  giving  of  the  receipt 
are  to  be  regarded  as  contemporaneous  acts.' 

107.  Indorsements,  Marginal  Matter  and  Slips. — Conditions  and 
stipulations  indorsed  on  the  back  -of  a  policy,  when  sufficiently  men- 
tioned in  the  body  of  the  instrument,  will  become  a  part  of  the  con- 
tract of  insurance  itself,  with  the  same  force  and  ^ect  as  though 

2  aUl  ft  J.  (Md.)  136,  20  Am.  Dec.  v.  Van  Os,  63  Mies.  431,  56  Am.  Rep. 

424.  810;  Hows  v.  St.  Paul,  etc.,  Ins.  Co., 

1.  Fidelity,  etc,  Co.  v.  Lowenstein,  130  Pa.  St.  113,  15  Atl.  915,  18  Atl. 
97  Fed.  17,  38  C.  C.  A.  29,  46  L.E.A.  621,  2  L.RA.  52;  McClure  v.  Mutual 
450.  Fire  Ins.  Co.,  242  Pa.  St.  59,  88  Atl. 

2.  Supreme  Council,  etc.,  ▼.  Green,  921,  48  L.R.A.(N.S.)  1221;  Robertson 
71  Md.  263,  17  AtL  1048,  17  A.  S.  v.  French,  4  East  130,  7  Rev.  Rep. 
R.  527.  535,  14  Eng.  Rnl.  Cas.  1  and  note. 

8.  See  CoNTiuoTs,  vol.  6,  p.  847.  6.  Ooico^a  v.  Looiaiana  State  Ins. 

4.  Hagan  v.  Scottish  Union,  etc.,  Ins.  Co.,  6  Mart.  N.  S.  (La.)  51,  17  Am 

Co.,  186  U.  S.  423,  22  S.  Ct  862,  40  Dee.  175. 

U.  8.  (L.  ed.)  1229;  Toch  v.  Home  6.  Merchants  Ins.  Co.  v.  Allen,  121 

Mnt.  Ins.  Co.,  Ill  Cal.  503,  44  Pac.  U.  S.  67,  7  S.  Ct.  821,  30  U.  S.  (L. 

189,  34  L.R.A.  857;  Maril  ▼.  Conneeti-  ed.)    858. 

cut  Fire  Ins.  Co.,  95  Ga.  604,  23  S.  7.  Cok  v.  Union  Cent.  lafe  Ins.  Co., 

E.  463,  51  A.  S.  R.  102, 30  L.R.A.  835;  22  Wash.  26,  60  Pac  68,  47  L.R.A. 

Kicolet  V.  Insurance  Co.,  3  La.  366,  23  20L 
Am.  Dec.  458;  Livezpool,  etc,  Ins.  Co. 
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they  had  been  recited  therein,*  but  if  no  sufficient  reference  is  made 
on  the  face  of  the  policy  to  such  indorsed  conditions  and  stipulations, 
they  cannot  be  regarded  as  a  part  of  the  contract.'  Of  course,  an 
indorsement  on  an  insurance  policy,  designating  its  kind,  is  no  part 
of  it;  and  insured  cannot  be  held  to  have  relied  on  it  rather  than  on 
the  terms  of  the  instrument.***  A  clause  in  the  margin  of  a  policy 
warranting  a  vessel  free  from  capture,  etc.,  controls  the  usual  clause 
in  the  policy  including  capture  as  a  risk  insured  against.**  Not- 
withstanding authority  to  the  effect  that  a  slip  or  poster  attached  to 
the  face  of  a  policy  and  containing  a  warranty  is  not  a  part  of  the 
contract  so  as  to  be  given  effect  as  such,**  it  may  be  said  to  be  the 
general  rule  that  a  rider  attached  to  the  face  of  a  policy  forms  a 
part  thereof,*'  especially  where  without  it  the  contract  would  be 
incomplete.**  Effect  will  be  given  to  the  provisions  of  a  policy  to 
which  a  rider  is  attached  where  the  rider  is  inserted  in  and  made 
a  part  of  the  entire  policy  for  the  purpose  of  adapting  its  provisions 
to  the  particular  kind  of  property,  especially  with  reference  to  the 
method  and  conditions  of  its  operation ;  where  there  is  nothing  uncer- 
tain or  restrictive  in  its  terms,  and  it  contains  the  provision,  "attached 
to  and  made  a  part  of  this  policy;"  and  where  there  is,  at  the  end 
of  the  entire  policy,  a  stipulation  that  it  is  "made  and  accepted  under 
the  foregoing  stipulations  and  conditions,  together  with  such  other 
provisions,  agreements,  and  conditions  as  may  be  indorsed  hereto."  ** 
It  is  elementary  that  all  parts  of  the  policy  are  to  be  harmonized  and 
given  effect,  if  it  can  be  consistently  done,  and  that,  unless  the  riders 
are  irreconcilable  with  the  printed  clause  quoted,  such  clause  must 
stand.  If  they  are  inconsistent  and  irreconcilable  the  riders  must 
control.** 

108.  Effect  of  Application  or  Accompanying  Papers;  Pamphlets. — 
In  case  of  conflict  between  the  provisions  of  a  policy  and  statements 
contained  in  an  application,  the  former  controls  according  to  the 
better  rule,*'  though  some  courts  give  controlling  effect  to  the  t^pli- 

8.  Duncan  v.  Sun  Fire  In8.  Co.,  6  Co.,  37  N.  Y.  174,  93  Am.  Dec.  560. 
Wend.  (N.  T.)  488,  22  Am.  Dec.  539;       12.  Ooddard  v.  East  Texas  Fire  Ins. 
Trask  v.  State  Fire,  etc.,  Ins.  Co.,  29  Co.,  67  Tex.  69,  1  S.  W.  906,  60  Am. 
Pa.  St.  198,  72  Am.  Dec.  622;  Bur-  Rep.  1. 

bank  v.  Pioneer  Mut.  Ins.  Ass'n,  60  IS.  Note:  30  L.R.A.  637  et  seq. 

Wash.  253,  110  Pac.  1005,  Ann.  Cas.  14.  King  v.  Concordia  Fire  Ins.  Co., 

1912B  762  and  note.  140  Mich.  258,  103  N.  W.  616,  6  Ann. 

9.  Farmers  In».,  etc.,  Co.  v.  Snyder,  Cas.  87. 

16  Wend.  (N.  Y.)  481,  30  Am.  Dee.  16.  Lancaster  v.  Southern  Ins.  Co.. 

118;   Burbank   y.   Pioneer  Mut.   Ins.  153  N.  C.  285,  69  S.  E.  214,  138  A 

Ass'n,  60  Wash.  253,  110  Pac.  1005,  S.  R.  665, 

Ann.  Cas.  1912B  762  and  note.  16.  Jackson     ▼.     British     America 

10.  mil  V.  Travelers'  Ins.  Co.,  146  Assur.  Co.,  106  Mich.  47,  63  N.  W. 
la.  133,  124  N.  W.  898,  28  L.R.A.  899,  30  L.R.A.  636  and  note. 

(N.S.)  742.  17.  Goodwin  v.  Provident  Sav.  Life 

11.  Swinnerton    v.    Columbia^    Ins.   Assur.  Aw'n,  97  la.  226,  66  N.  W.  157, 
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cation.*^  In  case  of  a  variance  between  the  wiginal  application 
which  is  made  a  part  of  the  contract,  and  a  copy  of  the  application 
appended  to  the  policy,  but  not  referred  to  in,  the  body  thereof,  the 
original  application  must  control.**  A  policy  cannot,  by  a  provision 
to  that  effect,  constitute  the  entire  contract  between  the  parties  when 
it  is  provided  by  statute  that  a  policy  and  the  application  therefor 
sball  constitute  the  entire  contract  between  the  parties.**  An  insnred 
who  accepts  a  policy  incorporating  the  provisions  of  another  policy 
as  part  of  the  contract  is  bound  by  such  provisions,  although  the 
policy  referred  to  is  in  possesion  of  the  insurer,  and  is  never  seen 
by  the  insured,  who  knows  nothing  of  its  terms.*  Statements  in 
a  pamphlet  issued  by  an  insurance  company  cannot  affect  or  modify 
the  strict  t«rms  of  a  policy  thereafter  issued  according  to  the  better 
view,2  though  there  exists  authority '  for  the  position  that  such  a 
pamphlet  is  to  be  regarded  as  a  part  of  the  contract  of  insurance,  and 
to  be  considered  in  connection  with  the  policy  issued  by  the  company 
in  determining  what  the  contract  was.' 

109.  Constitution  and  By-laws  of  Mutual  Company. — ^It  is  usually 
held  that  the  constitution  and  by-laws  of  a  mutual  insurance  com- 
pany form  ptot  of  the  agreement  of  insurance,  whether  mentioned 
or  not,*  and  the  statutes  of  some  states  provide  that  the  by-laws  of 
a  mutual  insurance  company  adopted  in  pursuance  of  the  charter 
and  existing  at  the  time  of  the  issuance  of  a  policy  become  a  part 
thereof.*  Under  other  statutes,  however,  unless  a  copy  of  the  by- 
laws is  attached  to  the  policy  they  do  not  affect  the  rights  of  the 
insured.*  In  case  of  a  conflict  between  by-laws  and  policy  the  latter 
governs  if  the  contract  is  not  ultra  vires.'     Accordingly  issuing  a 

59  A.  S.  E.  411,  32  L.R.A.  473;  Burt  v.  4.  Condon  v.  Mutual  Reserve  Fund 

Burt,  218  Pa.  St.  198,  67  Atl.  210,  11  Life  Ass'n,  89  Md.  99,  42  Atl.  944,  73 

Ann.  Cas.  708  and  note.  A.  S.  R.  169,  44  L.R.A.  149;  Royal 

18.  Note:  11  Ann.  Cas.  709.  And  Arcanum  v.  Brashears,  89  Md.  624,  43 
see   supra,  par.  81.  AtL  866,  73  A.   S.  R.  244;   Holmes 

19.  Dimick  v.  Metropolitan  Life  Ins.  v.  Charleatown  Mut.  Fire  Ins.  Co.,  10 
Co.,  69  N.  J.  L.  384,  55  Atl.  291,  62  Mete.  (Mass.)  211,  43  Am.  Dec.  428; 
L.R.A.  774.  Union  Mut.  Ass'n  ▼.  Montgomery,  70 

20.  New  York  life  Ins.  Co.  v.  Hazdi-  jfich.  587,  38  N.  W.  588,  14  A.  S,  R. 

'^'J^  ^f^/  ^^°'  ^  ^-i,^-  ^^'  ^^I  519;     Kochor    v.     Supreme     CouncU 

A.S.R.478  (proceeding  for  approval  CathoUc  Benev.  Legion,  65  N.  J.  L. 

of  form).  ,,      .     ,      .  n  649,  48  Atl.  544,  86  A.  8.  R.  687,  52 

1.  Donner  v.  Manchester  Assur.  Co.,  r  n  a    ort 

l'S  I'W^'  ""  ^-  ""•  ""■  ''''  '"  6   idw?,;is  V.   Fanners'  Mut.   Ins. 

t  FowleV  V.  Metropolitan  Life  Ins.  f^s'n.  128^  ^3  57  S   E.  707,  119 

Co.,  116  N.  Y.  389,  ^  N.  E.  576,  5  f^S-  »•  385,  10  Ann.  Cas.  1036,  12 

L.R.A.  805.  L.R.A.(N.S.)  484. 

3.  Southern  Mut  Life  Ins.  Co.  v.  «•  Masonic  Life  Ass'n  v.  Robinaon, 

Montague,  84  Ky.  653,  2  S.  W.  443,  149  Ky.  80,  147  S.  W.  882,  41  LJl.A. 

4  A.  ?  R;:  218.  (N.S.)   505. 

Note:  5  L.R.A.  808.  7.  McCoy  v.  North  Western  Mutual 
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policy  of  insurance  within  the  power  of  a  mutual  benefit  society' 
under  its  charter,  but  conflictiug  with  its  by-laws,  will  be  deemed  • 
waiver  of  such  by-laws  in  favor  of  the  assured,  and  will  be  control- 
ling. Where  a  policy  provides  for  reinstatement  on  certain  terms 
and  does  not  refer  to  the  by-laws,  a  by-law  adding  a  provision  for 
reduced  liability  for  a  certain  time  after  reinstatement  cannot  be 
given  effect'.* 

110.  Construction  by  Parties. — ^The  course  of  business  of  an  insur- 
ance company  is  of  some  weight  against  an  interpretation  of  a  policy 
contended  for  by  it.'  But  the  construction  to  be  given  to  an  insur- 
ance policy  will  not  be  controlled  by  the  fact  that  in  correspondence 
relating  to  the  loss  the  insured  apparently  sought  to  bring  it  within 
the  policy  as  interpreted  by  the  insurer.^" 

111.  Effect  of  Custom  or  Usage. — ^In  general  it  may  be  said  that 
evidence  of  a  general  usage  which  doee  not  conflict  with  the  express 
terms  of  a  policy  is  admissible  as  an  aid  to  the  construction  of  the 
contract,*^  and  if  any  of  the  terms  used  in  a  policy  have,  by  the 
known  usage  of  trade,  or  by  use  and  practice  as  between  insurer  and 
insured,  acquired  an  appropriate  sense,  they  are  to  be  construed  accord- 
ingly.** In  examining  for  the  first  time  any  question  imder  a  policy 
of  insurance^  it  is  necessary  to  ascertain  whether  the  contract  has 
received  a  practical  construction,  by  merchants  and  underwriters; 
not  through  any  partial  or  local  usages,  but  by  the  general  consent 
of  the  mercantile  world.  Such  a  practical  construction,  when  clearly 
apparent,  is  of  great  weight,  not  only  because  the  parties  to  the  policy 
may  be  presumed  to  have  contracted  in  reference  to  it,  but  because 
such  a  practice  is  very  high  evidence  of  the  general  convenience  and 
substantial  equity  of  it,  as  a  rule.  This  is  true  of  most  commercial 
contracts;  but  it  is  especially  true  of  a  policy  of  insurance,  which 
has  been  often  declared  to  be  an  "obsciure,  incoherent  and  very  strange 
instrument,"  and  "generally  more  informal  than  any  other  brought 
into  a  court  of  justice."  *•    It  is  not  necessary  that  the  usage  relied 

Relief  Ass'n,  92  Wis.  577,  66  N.  W.  289;  WMtmark  v.  Conway  Fire  Ins. 

697,  47  L.R.A.  681  and  note.  Co.,   16   Gray    (Mass.)    359,  77   Am. 

8.  Davidson  v.  Old  People's  Mut.  Dec.  414;  Daniels  v.  Hudson  River 
Benev.  Soc.,  39  Minn.  303,  39  N.  W.  Fire  Ins.  Co.,  12  Cush,  (Maes.)  416, 
803,  1  L.R.A.  482.  59  Am.  Dec.  192;  Cross  v.  Shutliffe, 

9.  Brooklyn  L.  Ins.  Co.  y.  Dutcher,  2  Bay  (S.  C.)  220,  1  Am.  Dec.  645; 
P5  U.  S.  269,  24  U.  S.  (L.  ed.)  410.  Pelly  v.  Royal  Exchange  A^u.  Co., 

But  see  the  following  paragraph  aa  Burr.  341,  14  Eng.  RuL  Cas.  30  and 
to  the  payment  of  losses  by  mutual  note;  Camden  v.  Cowley,  1  W.  Bl.  417, 
companies.  14  Eng.  RoL  Cas.  46  and  note. 

10.  Jackson     ▼.     British     America       Note:  Ann.  Cas.  1914C  72. 

Ass'n   Co.,  106  Mich.  47,  63  N.  W.  12.  Coit  v.  Commercial  Ins.  Co.,  7 

899,  30  L.R-A.  636.  Johns  (N.  Y.)  385,  5  Am.  Dec.  282. 

11.  Allegre  v.  Maryland  Ins.  Co.,  13.  General  Mut.  Ins,  Co.  v.  Sher- 
6  Har.  &  J.  <Md.)  408,  14  Am.  Dec.  wood,  14  How.  362, 14  V.  S.  (L.  ed.) 
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on  should  have  been  oommunioated  or  known  to  the  assoxers,  as  every 
underwriter  is  presumed  to  be  acquainted  with  the  practice  of  the 
trade  he  insures.**  In  pursuance  of  the  foregoing  rules  evidence  of 
a  usage  as  to  the  meaning  of  the  words  describing  the  subject  matter 
of  the  policy  may  be  admitted,**  and  it  has  been  said  that  a  liberal  con- 
acruction  in  favor  of  the  insurer  will  be  given  where  the  custom  of  the 
trade  sanctions  it,"  though  it  would  seem  that  such  a  usage  Would  be 
invalid  as  in  conflict  with  the  law.*'  Where,  however,  a  written 
contract  is  susceptible  on  its  face  of  a  plain  and  unequivocal  inter- 
pretation, resort  cannot  be  had  to  evidence  of  custom  or  usage  to 
explain  its  language  or  qualify  its  meaning.*^  A  usage  that  a  pro- 
vision in  a  policy  prohibiting  a  vessel  from  using  a  certain  port  is 
considered  merely  as  suspending  the  risk  cannot  be  shown  to  control 
the  contract,**  and  evidence  of  a  usage  that  a  policy  does  not  cover 
a  ship's  boat  slung  on  the  outside,  as  is  usual,  is  inadmissible  where 
the  policy  includes  as  a  subject  of  insurance  the  ship's  boat.**  Again, 
no  recovery  can  be  had  on  a  policy  in  a  mutual  company  for  a  risk 
not  covered  thereby  although  the  custom  has  been  to  pay  such  losses 
and  to  levy  assessments  therefor  on  the  policy  holders,  since  such 
payments  were  merely  misappt^priations  of  funds  by  the  company.* 
Where  a  policy,  refers  to  the  usages  of  a  particular  place  to  determine 
the  risks  assumed,  those  usages  do  not  affect  the  extent  of  the  liability 
of  the  insurer.'  A  usage,  to  be  of  any  effect,  must  be  general,  and 
the  mere  opinion  of  persons  in  a  particular  locality  as  to  the  mean- 
ing of  a  provision  cannot  be  considered.* 

462;  Merchants,  etc.  Co.,  v.  Associated  16.  Church  v.  Hubbart,  2  Cranoh 
Firemen's  Ins.  Co.,  63  Md.  448,  36  Am.  187,  2  U.  S.  (L.  ed.)  249. 
Bep.  428.  Bnt  see  Alliance  Marine  17.  See  supra,  par.  103.  And  see 
Assur.  Co.  V.  Louisiana  State  Ins.  Co.,  Usagbs  and  Customs. 
8  La.  1,  28  Am.  Dee.  117,  holding  the  18.  Orient  Mut.  Ins.  Co.  v.  Wright, 
»pinion  prevailing  among  underwriters  1  Wall.  456,  17  U.  S.  (L.  ed.)  505; 
of  very  little  weight.  Steinbach  v.  Relief  Ins.  Co.,  13  Wall. 

W.  Heame  v.  New   England   Mut.   183,  20  U.  S.  (L.  ed.)  615;  Glendale 
Marine  Ins.  Co.,  20  Wall.  488,  22  U.  Woolen  Co.  y.  Protection  Ins.  Co,  21 
S.  (L.  ed.)  395;  Grant  v.  Lexington,  Conn    19,  64  Am.  Dec    309 
etc.,  Ins.  Co.,  5  Lid.  23,  61  Am.  Dec.       ^ote:  Ann.  Cas.  1914C  73 
74  Ld  note;  Daniels  v.  Hudson  River  ^^^:  O^iome  v.  New  England  Mut. 
Fire  Lis.  Co!,  12  Gush.  (Mass.)  416,  59  ^^^q^  ^^  "^  ^'^^  ^^'  ^  ^ 

ff^?^T-^^^'^Tll\^°^'^^^'  *20.  Blilckett    X     Royal     Exchange 

Co.,  138  Mass.  375,  52  Am.  Rep.  277;  ^^^^  ^o.,  2  Cr.  &  Jer.  244,  2  Tyrw. 

Sims  V.  State  Ins.  Co.,  47  Mo.  54,  4  266, 14  Eng.  RuL  Cas.  179. 

Am.  Rep.  311.  1,  sieet  v.  Farmers'  Mut.  F.  Ins.  Co., 

16.  Whitmarsh  v.  Conway  Fire  Ins.  (Ky.)  113  S.  W.  515, 19  L.R.A.(N.S.) 

Co.,  16   Gray    (Mass)    359,  77  Am.  421. 

Dec.  414;  Mooney  v.  Howard  Ins.  Co.,  2.  Eager  v.  AtUis  Ins.  Co.,  14  Pick. 

138  Mass.  375,  52  Am.  Rep.  277;  Coit  (Mass.)  141,  25  Am.  Dec.  363. 

▼.  Commercial  Ins.  Co.,  7  Johns  (N.  3.  Travelers  Ins.  Co.  v.  Seaver,  19 

Y.)  385,  5  Am.  Deo.  282.  WaU.  531,  22  U.  S.  (L.  ed.)  165. 
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112.  Evidmce  in  Aid  (rf  Constractioii.-^In  accordance  with  the  gen- 
eral rule  applicable  to  all  contracts,  that  extrinsic  evidence  is  not 
admissible  to  contradict,  subtract  from,  add  to  or  vary  a  written 
instrument,*  parol  evidence  is  not  admissible  to  aid  in  lie  construe- 
tion  of  an  unambiguous  insurance  policy.'  This  rule  implies  not 
only  as  between  the  parties,  but  to  a  person  who  subsequently  ratifies 
the  policy  aa  one  for  his  benefit.*  Under  the  rule  the  contract  can- 
not be  altered  by  parol  evidence  of  the  interests  intended  to  be  insured.' 
or  the  parties  to  the  contract,'  or  the  subject  matter  to  which  it  was 
intended  to  be  t^plied,'  though  the  subject  matter  described  may 
be  identified  by  parol  evidence.  The  rule  also  operates  to  exclude 
evidence  of  statements  of  the  officers  or  agents  of  the  insurer  as  to 
what  the  policy  would  contain,  or  its  legal  eflfect."  It  is  well  recog- 
nized, however,  that  where  there  is  ambiguity  or  uncertainty  in  the 
language  used,  as  to  the  identity  of  persons  or  property  included  within 
the  policy,  or  where  the  policy  does  not  clearly  disclose  the  intention 
of  the  parties,  or  where  technical  and  scientific  words  are  used,  or 
terms  of  art  or  trade  or  foreign  language  are  employed  which  require 
an  explanation  or  interpretation  in  order  to  determine  what  the  par- 
ties meant,  the  rule  will  be  relaxed  so  as  to  admit  of  parol  proof  to 
explain  the  ambiguity.'*    This  rule  applies  where  there  is  an  ambi- 

4.  See  EviDBNCK,  voL  10,  p.  1016   Fin  Ins.  Co.,  53  Vt  418,  38  Am.  Bep. 
et  seq.  687. 

5.  Penman  v.   St   Paul  Fire,  etc.,       Note:  Ann.  Caa.  1914C  60. 

Ins.  Co.,  216  U.  S.  311,  30  St.  Ct.  312,  6.  Johnston  v.  Charles  Abresch  Co., 

54  U.  S.   (L.  «d.)   493;  Robinson  v.  123  Wis.  130,  101  N.  W.  395,  107  A. 

German  Ins.  Co.,  51  Ark.  441,  11  S.  S.  R.  995,  68  LJRJl.  934. 

W.  686, 4  L.R.A.  251 ;  Glendale  Woolen  7.  Bell  v.  Western  Marine,  etc.,  Ins. 

Co.  V.  Protection  Ins.  Co.,  21  Conn.  Co.,  5  Rob.   (La.)  423,  39  Am.  Dec 

19,  54  Am.  Dec  309;  Sheldon  v.  Hart-  542;  Finney  v.  Bedford  Commerciat 

ford  Fire  Ins.  Co.,  22  Conn.  235,  58  Ins.  Co.,  8  Mete.  (Mass.)  348,  41  Am. 

Am.  Dec.  420;  Maril  v.   Connecticut  Dec.  515;   Stanley  v.  Firemen's  Ins. 

Fire  Ins.  Co.,  95  Ga.  604,  23  S.  E.  Co.,  34  R.  1. 491, 84  AtL  601, 42  LJI.A. 

463,  51  A.  S.  R.  102,  30  L.R.A.  835;  (N.S.)  79. 

Winnesheik  Ins.  Co.  ▼.  Holzgrafe,  53  8.  Burton  ▼.  Connecticut  Hut.  lif* 

111.  516,  5  Am.  Rep.  64;  North  Am-  Ins.  Co.,  119  Ind.  207,  21  N.  E.  746, 

erican   Fire   Ins.   Co.   v.   Throop,   22  12  A.  S.  R.  405. 

Mich.  146,  7  Am.  Rep.  638;  Frosts'  9.  Sander  v.  Cooper,  115  N.  Y.  279, 

Detroit  Lumber,  etc,  Works  v.  Mil-  22  N.  E.  212, 12  A.  S.  B.  801,  6  LJI.A. 

lers,  etc.,  Ins.  Co.,  37  Minn.  360,  34  638. 

N.  W.  35,  5  A.  S.  B.  846;  Franklin  Note:  Ann.  Cas.  1914C  67. 

Fire  Ins.  Co.  v.  Martin,  40  N.  J.  L.  10.  Kelsey  v.  Continental  Casualty 

568,29  Am.  Rep.  271;  Ripley  v.-aitna  Co.,  131  la.  207,  108  N.  W.  221,  8 

Ins.  Co.,  30  N.  Y.  136,  86  Am.  Dec.  L.R.A.(N.S.)    1014;  Odiome  v.  New 

362;  Walton  v.  Agricultural  Ins.  Co.,  England  Mut.   Marine  Ins.   Co.,  101 

116  N.  Y.  317,  22  N.  E.  443,  5  L.R.A.  Mass.  551,  3  Am.  Rq?.  40L 

677;  Imperial  Fire  Ins.  Co.  t.  Dun-  11.  Home    Ins.    Co..  v.    Baltimore 

bam,  117  Pa.  St.  460,  12  Atl.  668,  2  Warehouse  Co.,  93  U.  S.  627,  23  U.  S. 

A.  S.  R.  686;  Carrigan  v.  Lycoming  (L.   ed.)    868;   GHe&dale  Woolen   Co. 
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guity  as  to  the  term  of  the  policy,**  or  the  subject  matter  of  the 
insurance,**  oi*  the  person  for  whose  benefit  it  was  effected.**  In  the 
case  of  a  policy  in  favor  of  a  partnership  covering  property  in  its 
nature  such  as  not  to  constitute  partnership  property,  it  has  been 
held  that  an  ambiguity  exists  rendering  admissible  parol  evidence 
to  the  eflfect  that  it  was  intended  by  the  parties  to  cover  both  partner- 
ship and  individual  property.*'  When  a  policy  of  insurance  on 
personal  property  has  been  issued  to  one,  providing  that  the  loss 
should  be  payable  to  another  as  his  interest  may  appear,  extrinsic 
evidence  is  admissible  to  prove  the  interest  of  the  latter.** 

113.  Subsequent  Parol  Modification. — ^Though  all  verbal  negotia- 
tions and  stipulations  between  the  parties  to  a  written  agreement, 
anterior  to  or  contemporaneous  with  the  execution  of  the  instru- 
ment, are  in  general  to  be  regarded  as  merged  in  it,  it  is  well  settled 
that  the  rule  has  no  application  to  stipulations  made  between  the 
parties  subsequent  to  the  execution  of  a  written  contract  of  insur- 
ance.*' An  open  policy  may  be  modified  by  a  subsequent  parol 
agreement,  although  the  policy  provided  that  no  condition  should 
be  waived  except  by  specific  indorsement  on  the  policy.  This  is 
true,  for  example,  of  an  agreement  that  insurance  may  be  eft'ected 
by  giving  notice  of  shipments  after  made.** 

114.  Divisibility  of  Contract. — The  question  of  the  divisibility  of 
an  insurance  contract  is  of  great  importance  in  determining  the  effect 
of  the  breach  of  a  warranty  as  to  one  of  several  items  covered  by 
the  policy.  Primarily  it  may  be  said  that  whether  a  contract  is 
entire  or  severable  is  a  question  of  intention  to  be  determined  from 
the  language  employed  by  the  parties  in  the  light  of  all  the  circum- 
stances surrouncfing  them  at  the  time  they  contracted.**  Where 
several  items  of  property  are  insured  for  a  gross  sum  and  for  one 

V.  Protection  Ins.  Co.,  21  Conn.  19,  13.  Note:  Ann.  Cas.  1914C  65. 

54  Am.  Dee.  309;  L'Engle  v.  Scottish  14.  Deits  v.  Providence-Washington 

Union,  etc,  Ins.  Co.,  48  Fla.  82,  37  Sa  Ins.  Co.,  31  W.  Va.  851,  8  S.  E.  616, 

462,  111  A.  S.  R.  70,  5  Ann.  Cas.  748,  13  A.  S.  R.  909. 

67  L.R.A.  581;  Haril  v.  Connecticut       Note :  Ann.  Cas.  1914C  67,  68,  70. 
Fire  Ins.  Co.,  96  Ga.  604,  23  S.  E.       15.  Hammond  v.  Capital  City  Mnt. 

463,  51  A.  S.  B.  102,  30  L.R.A.  835;  FiiB  Ins.   Co.,  151   Wis.  62,  138  N. 
Rochester  German  Ins.  Co.  v.  Peaslee-  W.  92,  Ann.  Cas.  1914C  57. 
Gaulbert  Co.,  120  Ky.  752,  87  S.  W.       16.  Graham  v.  Fire  Ins.  Co.,  48  S.  C 
1115,  89  S.  W.  3,  9  Ann.  Cas.  324,  195,  26  S.  E.  323,  59  A.  S.  R.  707. 

1  L.R.A.(N.S.)  364;  Bickford  v.  ^tna  17.  Note:  Ann.  Cas.  1914C  78.  And 
Ins.  Co.,  101  Me.  124,  63  Atl.  662,  see  generally  aa  to  the  oral  waiver 
8  Ann.  Cas.  92;  Hammond  v.  Capital  of  written  provisions,  infra,  par.  345. 
City  Mnt.  Fire  Ins.  Co.,  151  Wis.  62,  18.  Day  v.  Mechanics,'  etc.,  Ins.  Co., 
138  N.  W.  92,  Ann.  Cas.  1914C  57  88  Mo.  325,  67  Am.  Rep.  416. 
and  note.  19.  Gteorberg  v.  Western  Assur.  Co., 

12.  Traders  Ins.  Co.  v.  Edward's  150  Cal.  610,  89  Pac.  130,  119  A.  S. 
Post,  etc.,  86  Miss.  135,  38  So.  779, 109  R.  246,  11  Ann.  Cas.  801  and  note> 
A.  S.  B.  699.  10  L.B.A.(N.S.)  876. 

939 


Digitized  by 


Google 


§  U4  INSDBANGE  14  R.  G.  L. 

premium  there  is  no  dispute  that  the  contract  is  entire  and  not 
divisible.*"  Whether  u  policy  on  several  items,  separately  valued, 
issued  for  a  gross  premium  is  divisible  is  a  question  on  which  there 
is  a  conflict  of  authority.  There  may  be  said  to  be  three  distinct 
rules  on  this  question,  each  having  the  support  of  resectable  author- 
ity. One  rule,  which  has  considerable  support,  is  that  where  the 
amount  of  insurance  ia  apportioned  to  distinct  items,  but.  the  pre- 
mium paid  is  gross,  the  contract  is  entire.*  The  courts  of  a  number 
of  other  states  have  laid  down  the  rule  that  where  the  property 
insured  consists  of  different  items  which  are  separately  valued  or 
insured  for  separate  amounts,  the  contract  is  divisible,  and  a  breach 
of  warranty  or  condition  as  to  one  it«m  will  not  affect  the  insurance 
on  the  remainder  of  the  property,  even  though  the  premium  he 
entire.'  There  is  still  another  line  of  cases  which  take  a  middle 
ground  between  the  extreme  doctrines  above  stated,  and  hold  that 
the  question  of  the  severability  of  the  contract  in  such  cases  depends 

20.  Dmnaa  ▼.  Northwestern  Nat.  Ins.  479,  23  Am.  Rep.  697;  Parson,  ete., 

Co.,  12  App.   Cas.    (D.   C.)   245,  40  Co.  v.  Lane,  97  Minn.  98,  106  N.  W. 

L.R.A.  358.  485,  7  Ann.  Cas.  1144,  4  L.B.A.(N.S.) 

Note:   51  L.R.A. (N.S.)    1051.  231;   Gottsman   v.   Pennsylvania  In«. 

1.  McQueeny  v.  Phoenix  Ins.  Co..  52  Co.,  56  Pa.  St.  210,  94  Am.  Dec  55. 

Ark.  257,  12  S.  W.  498,  20  A.  S.  R.  And  See  Bills  v.  ffibcmia  Ins.  Co.,  87 

179,  6  L.R.A.  744;  Goorberg  v.  West-  Tex.  547,  29  S.  W.  1063,  47  A.  S.  E. 

em  Assur.  Co.,  150  Cal.  510,  89  Pac.  121,  29  L.R.A.  706. 
130,  119  A.  S.  R.  246,  11  Ann.  Cas.       Notes:  38  Am.  Rep.  230  et  seq.;  8 

801   and   note,   10   L.R..A.(N.S.)    876  L.R.A.   834;   51   L.R.A.(N.S.)    1051; 

(stating  but  repudiating  this  view);  2   Ann.   Caa.   24;    Ann.    Cas.    1912C 

Southern  Fire  Ins.  Co.  v.  Knight,  111  989  et  seq. 

Ga.  622,  36  S.  E.  821,  78  A.  S.  R.  2.  Roval  Ins.  Co.  v.  Martin,  192  U. 
216,  52  L.R.A.  70  (breach  of  iron  safe  S.  149,  24  S.  Ct.  247,  48  U.  S.  (L.  ed.) 
clause);  St.  Landry  Wholesale  Mer-  385;  (ioorberg  v.  W^estem  Assur.  Co^ 
cantile  Co.  v.  New  Hampshire  Fire  150  Cal.  510,  89  Pac.  130,  U9  A.  S.  R. 
Ins.  Co.,  114  La.  146,  33  So.  87,  3  246, 11  Ann.  Cas.  801, 10  LJl.A.(N.S.) 
Ann.  Cas.  821;  Gould  v.  York  County  876  (stating  but  repudiating  this 
Mut.  Fire  Ins.  Co.,  47  Me.  403,  74  Am.  view) ;  Commercial  Ins.  Co.  v.  Spank- 
Dec.  494;  Barnes  v.  Union  Mut.  Fire  neble,  52  111.  53,  4  Am.  Rep.  582; 
Ins.  Co.,  51  Me.  110,  81  Am.  Dec.  562 ;  Phosnix  Ins.  Co.  v.  Lawrence,  4  Mete. 
DoUoff  v.  Pheenix  Ins.  Co.,  82  Me.  (Ky.)  9,  81  Am.  Dec.  521;  Claris  v. 
266,  19  Atl.  396,  17  A.  S.  R.  482;  New  England  Mut.  Fire  Ins.  Co.,  6 
Carleton  v. .  Patrons'  Androscoggin  Cush.  (Mass.)  342,  53  Am.  Dee.  44; 
Mut.  Fire  Ins.  Co.,  109  Me.  79,  82  Atl.  Wri^  v.  London  Fire  Ins.  Ass'd, 
649,  39  L.R.A.(N.S.)  951;  Agricul-  12  Mont.  474,  31  Pac.  87,  19  L.R.A, 
tural  Dis.  Co.  v.  Hamilton,  82  Md.  88,  211;  Merrill  v.  Agricultural  Ins.  Co., 
33  AU.  429,  51  A.  S.  R.  457,  30  L.R.A.  73  N.  Y.  452,  29  Am.  Rep.  184;  Don- 
633;  Joflfe  v.  Niagara  Fire  Ins.  Co.,  ley  v.  Glens  Falls  Ins.  Co.,  184  N.  Y. 
116  Md.  155,  81  Atl.  281,  Ann.  Cas.  107,  76  N.  E.  914,  6  Ann.  Cas.  81; 
1913C  1217,  51  L.R.A.(N.S.)  1047;  State  Ins.  Co.  v.  Schreck,  27  Neb.  527, 
Thomas  v.  Commercial  Union  Assur.  43  N.  W.  340,  20  A.  S.  B.  696,  6  L.B..A. 
Co.,  162  Mass.  29,  37  N.  E.  672,  44  524;  German  Ins.  Co.  v.  Faiibank,  32 
A.  S.  B.  323;  Plath  v.  Minnesota  Far-  Neb.  750,  49  N.  W.  711,  29  A.  S.  B^ 
m^r's  Mat.  Fbe  Ins.  Ass'n,  23  Minn.  459 ;  Pioneer  Mfg.  Co.  v.  Fhoanix  AasoK 
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upon  the  nature  of  the  risk — i.  e.,  that  where  the  property  is  so 
situated  that  the  risk  on  one  item  cannot  he  affected  without  affecting 
the  risk  of  the  other  items,  the  policy  must  he  regarded  as  entire; 
but  where  the  property  is  so  situated  that  the  risk  on  each  item  is 
separate  and  distinct  from  the  risk  on  the  other  items,  so  that  what 
affects  the  risk  on  one  item  does  not  affect  the  risk  on  the  others, 
the  policy  must  be  regarded  as  severable.'  •  Under  the  latter  rule  if 
a  building  and  the  furniture  or  contents  therein  are  insured,  and 
there  is  a  breach  of  condition  respecting  one  item,  this  relieves  the 
insurer  from  liability  for  all;  the  breach  of  the  condition  increases 
the  hazard  as  to  all  the  items,*  And  where  all  the  personal  prop- 
erty insured  by  a  policy  is  situated  in  the  same  building  a  forfeiture 
as  to  one  item  involves  a  forfeiture  as  to  all.*    The  fact  that  a  policy 

Co.,  110  N.  C.  176,  14  S.  E.  731,  28  Resh,  44  Mich.  55,  6  N.  W.  114,  38 

A.   8.  R.   673;    First   Nat.    Bank   v.  Am.  Rep.  228  and  note;  Benham  v. 

German  American  Ins.  Co.,  23  N.  D.  Farmera'  Mut.  Fire  Ins.  Co.,  165  Mich. 

139,  134  N.  W.  873,  38  L.R.A,(N.S.)  406,  131  N.  W.  87,  Ann.  Cas.  1912C 

213  (statute) ;  Miller  v.  Delaware  Ins.  983     and     note,     L.R.A.1915D     736: 

Co.,  14  Okla.  81,  75  Pae.  1121,  2  Ann.  Koontz  v.  Hannibal,  etc.,  Ins.  Co.,  42 

Cas.  17,  65  L.R.A.  173;  Quarrier  v.  Mo.  126,  97  Am.  Dec.  325;  Trabne  t. 

Peabody  Ins.  Co.,  10  W.  Va.  507,  27  Dwelling  HoiMe  Ins.  Co.,  121  Mo.  75. 

Am.  Rep.  582.    And  see  Hanover  Fire  25  S.  W.  848,  42  A.  S.  R.  523,  23 

Ins.  Co.  V.  Crawford,  121  Ala.  258,  25  L.R.A.  719;  Coggins  v.  iEtna  Ins.  Co., 

So.  912,  77  A.  S.  R.  55;  MitcheU  v.  144  N.  C.  7,  66  S.  E.  506,  119  A.  S. 

Mississippi  Home  Ins.  Co.,  72  Miss.  R.  924,  8  L.R.A.(N.S.)  839;  Fisher  v. 

63, 18  So.  86,  48  A.  S.  R.  635.  Snn  Ins.  Co.,  74  W.  Va.  694,  83  S.  E. 

Notes:  8LJI.A.  834;19L.R.A.215;  729,  L.R.A.1915C   619;   McGowan   v. 

51  LJl.A.(N.S.)  1052  et  seq.;  2  Ann.  People's  Mut.  Fire  Ins.  Co.,  54  Vt. 

Cas.  24;  Ann.  Cas.  1912C  989  et  seq.  211,  41  Am.  Rep.  843;  Brehm  Lumber 

S,  Goorbei^  v.  Western  Assur.  Co.,  Co.  v.  Svea  Ina.  Co.,  36  Wash.  620,  79 

160  Cal.  610,  89  Pac.  130,  U9  A.  S.  Pac.   34,  68  L.R^.  109;   Loomis  v. 

R.  246,  11  Ann.  Cas.  801  and  note,  Rockford  Ins.  Co.,  77  Wis.  87,  45  N. 

10  L.R.A.(N.S.)  876;  Essex  gav.  Bank  W.  813,  20  A.  8.  R.  96,  8  L.R.A.  834. 

v.  Meriden  Fire  Ins.  Co.,  57  Conn.  335,  And  see  Baldwin  v.  Hartford  Fire  Ins. 

17  AtL   390,  18  Atl.  324,  4  L.RA.  Co.,  60  N.  H.  422, 49  Am.  Rep.  324. 

769;  Havens  v.  Home  Ins.  Co.,  Ill  Notes:   19  L.R.A.  211;   61   L.R.A. 

Ind.  90,  12  N.  E.  137,  60  Am.  Rep.  (N.S.)  1052  et  seq. 

689;  Phceniz  Ins.  Co.  v.  Pickel,  119  4.  Ooorberg  v.  Western  Assur.  Co., 

Ind.  155,  21  N,  E.  646,  12  A.  8.  R.  150   Cal.  510,   89  Pac.  130,  119   A. 

393;  Geiss  v.  FrankHn  Ins.  Co.,  123  8.  R.  246  11  Ann.  Cas.  801, 10  L.R.A. 

Ind.  172,  24  N.  E.  99,  18  A.  S.  B.  (N.S.)  876;  Stevens  v.  Queen  Ins.  Co., 

324;  Manchester  Rre  Assur.  Co.  v.  81  Wis.  335,  51  N.  W.  665,  29  A.  S. 

Glenn,  13  Ind.  App.  365,  41  N.  E.  R.  905.    But  see  Colman  v.  New  Or- 

847,  66  A.  8.  R.  225;  Taylor  v.  Anchor  leans  Ins.  Co.,  49  Ohio  St.  310,  31  N. 

Mut.  Fire  Ins.  Co.,  116  la.  625,  88  E.  279,  34  A.  8.  R.  666, 16  L.R.A.  174 

N.  W.  807,  93  A.  8.  R.  261,  57  L.R.A.  Notes:   19  L.R.A-  214;   61  L.R.A. 

328;  Republic  County  Mut.  Fire  Ins.  (N.S.)  1053. 

Co.  V.  Johnson,  69  Kan.  146,  76  Pac.  5.  Burr  v.  German  Ins.  Co.,  84  Wis. 

419, 105  A.  8.  R.  157,  2  Ann.  Cas.  20  76,  54  N,  W.  22,  36  A.  8.  B.  906; 

and  note,  modifying  German  Ins.  Co.  Carey  v.  German-American  Ins.   Co., 

V.  York,  48  Kans.  488,  29  Pac  686,  84  Wis.  80,  64  N.  W.  18,  36  A.  8.  B. 

80  A.  S.  B.  313:  MtoA  Ins.  Co.  v.  907,  20  L.B.A.  267. 
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provides  that  "this  entire  policy"  shall  be  void  under  certain  condi- 
tions does  not  affect  the  rule  that  where  the  items  are  separately 
valued  the  contract  is  divisible.*  But  where  the  provision  is  that 
"this  entire  policy  and  each  and  every  part  thereof"  shall  be  void 
for  the  breach  of  a  warranty,  a  breach  aa  to  one  item  avoids  the 
entire  policy.'  However,  under  a  stipulation  that  the  entire  poUcy, 
and  each  and  every  part  thereof,  shall  become  void  if  the  subject 
of  insurance  be  personalty,  and  be  or  become  encumbered,  a  forfeiture 
cannot  be  claimed  because  one  item  of  personal  property  insured  by 
said  policy,  separately  set  out  and  separately  valued  therein,  was 
encumbered  by  mortgage,  where  the  subject  of  insurance  was  partly 
real  and  partly  personal  property.*  The  law  of  the  place  of  contract, 
and  not  of  the  forum,  governs  as  to  its  severability.* 

115.  Loans  on  Policies. — Statutes  have  been  enacted  in  several 
jurisdictions  requiring  all  life  policies  to  contain  provisions  for  loans 
on  the  security  thereof,**  and  even  in  the  absence  of  statute  such 
provisions  are  now  quite  common.  But  in  any  case  the  right  to  a 
loan  depends  on  a  subsisting  policy  and  is  lost  by  a  default  in  the 
payment  of  a  premium  or  premium  note,  where  such  default  worlds 
a  forfeiture  of  the  poUcy  by  its  terms  and  conditions,  unless  such 
default  is  waived  by  the  company.**  Where  the  insured  delivers  a 
paid-up  policy  to  the  insurer  ag  security  for  a  loan,  on  condition  that 
the  policy  may  be  canceled  on  nonpayment  of  the  loan,  the  trans- 
action is  a  pledge  and  not  a  mortgage.  A  provision  of  a  loan  agree- 
ment between  insured  and  insiurer  that  on  default  in  payment  the  in- 
surer may  cancel  the  policy  on  payment  of  its  surrender  value  is  valid. 
The  surrender  value,  however,  is  the  actual  value  and  not  such  a  value 
as  the  insurer  may  arbitrarily  fix.  The  parties  may  fix  that  value 
by  agreement  at  the  time  of  negotiating  the  loan,  provided  the  amount 
ap  fixed  is  reasonable,  but  if  the  discrepancy  between  the  fixed  value 
and  the  actual  value  is  so  great  as  to  impose  a  penalty  on  the  insured 
the  provision  is  unenforceable.    Where  a  loan  has  been  made  repay- 

6.  Miller  t.  Delaware  Ins.  Co.,  14  8.  Sullivan  v.  Mercantile  Town  Mnt. 
Okla.  81,  75  Pac.  1121,  2  Ann.  Cas.  Ina.  Co.,  20  Okla.  460,  94  Pac.  676, 128 
17,  65  L.R.A.  173;  Arkansas  Ina.  Co.  A.  S.  B.  76L 

V.  Coz,  21  Okla.  873j  98  Pac  552,  129  9.  .^tna  Ins.  Co.  v.  Mount,  90  Miss. 

A.  S.  B.  808,  20  L.B.A.(N.S.)  775.  642,  44  So.  162,  45  So.  835, 15  LR.A. 

Notes:  51  L.B.A.(NJS.)  1058,  1059.  (N.S.)  471. 

There  is,  however,  authority  to  the  10.  New  York  L.  Ins.  Co.  v.  Hardi- 

contrary.     Germania  Fire  Ins.  Co.  v.  son,  199  Mass.  190,  85  N.  E.  410,  127 

Schild,  69  Ohio  St.  136,  68  N.  E.  706,  A.  S.  R.  478  (proceeding  for  approval 

100  A.  S.  B.  663.  of  form). 

7.  Sullivan  t.  Mercantile  Town  Mut.  11.  Union  Cent.  Life  Ina.  Co.  v.  Bnz- 
Ins.  Co.,  20  Okla.  460,  94  Pac.  676, 129  er,  62  Ohio  St.  385,  57  N.  E.  66,  49 
A.  S.  B.  761.  L.R.A.  737. 

Note :  51  L.B-A.(N.8.)  1061. 
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meni  is  not  a  condition  of  the  maintenance  of  an  addon  on  the  policy 
after  the  death  of  the  insured.** 

116.  Renewal  or  Exchange  of  Policy. — ^Unless  otherwise  expressed, 
the  renewal  of  a  policy  of  fire  insurance,  though  a  new  contract,  will 
be  construed  to  be  subject  to  the  terms  and  conditions  contained  in 
the  original  policy,  and  the  intent  of  the  parties  with  reference  to  the 
old  policy,**  A  life  insurance  policy  renewable  quarterly  at  a  stated 
rising  premium  at  the  actual  cost  of  the  heizard  between  each  renewal, 
the  excess  over  cost  of  premium  paid  being  returned  in  dividends, 
which  provides  for  an  exchange  for  a  policy  at  a  level  rate  after 
insured  reaches  sixty  years  of  age,  and  states  the  rate  to  be  paid  if  the 
exchange  is  effected  any  year  when  the  age  is  from  sixty  to  sixty-five, 
does  not,  by  following  the  figures  so  given  with  the  term  "etc.,"  with- 
out stating  the  rates  above  that  age,  eflFect  the  exchange  to  the  level 
rate  automatically  when  the  age  of  sixty-five  is  reached.** 

117.  Running  Policies. — In  marine  insurance  it  is  quite  common 
to  issue  a  general  policy  on  subjects  not  specified,  to  cover  a  number 
of  risks  thereafter  to  be  \ieclared.  Where  goods  are  insured  on  ship 
or  ships  as  may  be  declared,  the  declaration  may  be  made  after 
announcement  of  a  loss,  if  there  is  interest  in  goods  on  board  intended 
to  be  covered,  and  the  course  of  dealing  between  the  parties  anticipated 
such  an  event.  But  if  the  insurance  is  on  goods  on  a  named  ship 
to  be  declared  and  valued,  and  the  value  is  not  declared  until  after 
the  loss,  the  policy  will  be  regarded  as  an  open  policy.*'  In  an 
insurance  policy  stating  that  the  company  causes  "the  several  persons 
indorsed  thereon  to  be  insured  upon  all  kinds  of  lawful  goods  .  .  . 
laden  on  board  the  good  vessel,  .  .  .  boat,  .  .  .  railroad,  or 
carriage,  ...  for  the  several  amounts  and  at  the  rates  as  herein 
indorsed,"  the  words  "as  herein  indorsed"  refer  to  the  amount  and 
rate  charged,  the  goods  shipped,  the  port  or  place  of  loading  or  de- 
parture, and  the  names  of  the  insured,  and  not  to  the  means  of 
transportation.** 

118.  Duration  of  Risk  Generally. — Whether  the  risk  under  a 
poUcy  of  insurance  shall  oommence  from  a  past  day,  depends  on  the 
terms  of  the  contract.*'    The  general  rule  is  that  a  policy,  if  delivered, 

12.  Palmer  v.  Mutual  Life  Ins.  Co.,  &  S.  797,  117  E.  C.  L.  797,  U  L.  T. 
114  Minn.  1, 130  N.  W.  250,  Ann,  Cas.  N.  S.  305, 13  W.  E.  71, 11  Jtur.  (N.  S.) 
1912B  957.  108,  14  Eng.  Rul.  Cas.  234;  Harman 

13.  HartfOTd  Fire  Ins.  Co.  v.  Walsh,  v.  Kingston,  3  Campb.  150,  13  Rev. 
54  lU.  164,  5  Am.  Rep.  115;  Bick-  Rep.  775, 14  Eng.  Rnl.  Cas.  232. 

ford  V.  ^taa  Ins.  Co.,  101  Me.  124,       H.  Blratzenstein  v.  Western  Assur. 
63  AtL  562,  8  Ann.  Cas.  92.  Co.,  116  N.  Y.  54,  22  N.  -E.  221,  5 

14.  Jones    v.    Provident    Sav.    life  L.R.A.  799. 

Assni-.  Soc,  147  N.  C.  540,  61  8.  E.  17.  Commercial    Mut.    Ins.    Co.    v.- 

388,  25  IiJl.A.(N.S.)  803.  Union  Mut.   Ins.   Co.,  19  How.  318,- 

15.  (Medstones  v.   Royal   Exchange  15  U.  S.  (L.  ed.)   63ft. 
Aasur.  Corp.,  34  L.  J.  Q.  B.  80,  5  B. 
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takes  effect  from  its  date,  unless  it  is  oAerwise  stated,  or  unless  there 
is  evidence  of  a  contrary  intent.*'  The  expiration  of  an  insurance 
policy  "at  12  o'dodc  at  noon"  is  presumed  to  be  intended  to  be  at 
12  o'clock  sun  time,  in  the  absence  of  statutory  enactment  or  any^ 
thing  to  show  that  a  different  standard  was  intended,  and  even  the 
customary  use  of  standard  time  at  a  certain  place  has  been  deemed 
not  sufficient  to  show  that  the  expression  "at  12  o'clock  at  noon"  was 
intended  to  mean  12  o'clock  standard  time,**  but  this  distinction 
seems  too  fine  for  judicial  recognition,  and  the  better  rule  appears  to 
be  that  the  word  "noon"  used  to  denote  the  beginning  and  termina- 
tion of  the  risk  under  an  insurance  policy  will  be  interpreted  by  stand- 
ard and  not  by  sun  time,  where  the  use  of  the  former  system  of 
reckoning  time  has  been  the  prevailing  custom  in  the  community  for 
a  long  period.**  The  beginning  of  a  fire  in  a  building  which  con- 
tains insiu-ed  property,  before  the  policy  expires,  will,  if  it  continues 
to  bum  until  it  destroys  the  property,  render  the  insurer  liable  for  the 
loss,  although  the  property  is  not  actually^  destroyed  before  such 
expiration;  but  the  same  rule  does  not  apply  in  case  the  property  is 
merely  imperiled  at  the  time  of  the  expiration  of  the  policy,  by  a 
fire  in  an  adjoining  building,  although  it  eventually  reaches  and 
destroys  the  property.*  A  policy  to  attach  on  goods  shipped  between 
the  Ist  and  15th  of  July  will  not  cover  goods  shipped  on  either  of 
such  days.*  Where  an  agreement  is  written  on  the  margin  of  a 
policy  providing  that  the  policy  shall  continue  in  force  from  the 
date  of  its  expiration  until  notice  is  given  to  the  insurer  of  its  dis- 
continuance, the  assured  to  pay  for  such  privilege  pro  rata  for  the 
time  used,  the  payment  by  the  assured  for  an  additional  month's 
insurance  does  not  operate  as  notice  that  the  insurance  is  to  be  dis- 
continued at  the  end  of  the  month  for  which  payment  is  made.*  In 
the  case  <tf  fidelity  insurance  it  is  quite  usual  to  limit  liability  to  loeses 
discovered  during  the  continuance  of  the  policy  and  within  a  certain 
time  thereafter ;  such  a  provision  will  be  given  effect  *  though  it  does 
not  apply  in  case  of  a  receivership  for  the  employer  until  after  a 
receiver  has  been  appointed  and  qualified.*    Property  consisting  of  a 

18.  Union  Ins.  Co.  v.  American  Fire  Peaslee-Ganlbert  Co.,  120  Ky.  752,  9 
Ins.  Co.,  107  Cal.  327,  40  Pac.  431,  Ann.  Cas.  324, 1  L.R.A.(N.S.)  364. 
48  A.  S.  R.  140,  28  L.R.A.  692;  Hub-  2.  Atkins  v.  Boylston,  etc.,  Ins.  Co., 
bard  v.  Hartford  Fire  Ins.  Co.,  33  la.  5   Mete.    (Mass.)    439,   39   Am.   Dee. 
325,  11  Am.  Rep.  125.  692. 

19.  Jones  ▼.  German  Ins.  Co.,  110  3.  Greenwich  Ins.  Co.  t.  Providence, 
la.  76,  81  N.  W.  188,  46  L.R.A.  860.  etc.,  Co.,  119  U.  S.  481,  7  S.  Ct  292, 

20.  Rochester  German   Ins.   Co.  v.  30  U.  S.  (L.  ed.)  473. 
Peaslee-Ganlbert  Co.,  120  Ky,  752   87  4.  Note :  100  A.  S.  R.  778. 

8.  W.  1115,  89  8.  W.  3,  9  Ann.  Cas.  6.  American  Surety  Co.  v.  P»nly, 
324,  1  L.R.A.(N.S.)  364  and  note.  170  U.  8.  133, 18  S.  Ct  662,  42  U.  S. 
.    1.  Rochester   German    Ins.    Go.    v.    (L.  ed.)  977. 
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tlireshing-machine,  engine,  and  separator,  insured  against  loss  by 
fire  "while  not  in  use,"  is  not  "in  use"  where  it  has  not  been  used 
for  threshing  for  two  weeks,  is  hauled  into  the  country,  and  is  left 
standing  in  readiness  for  use  a  few  days  later.  Therefore,  if  the 
separator  while  thus  standing  is  destroyed  by  fire,  not  caused  by  any 
hazard  incident  to  the  actual  use  or  operation  of  either  t^e  engine  or 
separator,  the  insurer  is  liable.* 

119.  Commencement  of  Risk  under  Marine  Policy. — The  phrase 
"lost  or  not  lost"  is  not  necessary  to  make  a  policy  retroactive.  It 
is  sufficijwt  if  it  appear,  by  the  description  of  the  risk  and  the  sub- 
ject matter  of  the  contract,  that  the  policy  was  intended  to  cover  a 
previous  loss.  Where  a  time  policy  covers  a.  period  beginning  prior 
to  its  date,  it  has  such  a  retroactive  efifect.'  In  the  case  of  an  insur- 
ance on  a  vessel  lying  in  port,  for  a  voyage  risk,  described  as  being 
"at  and  from"  a  given  port,  it  is  quite  uniformly  held  that  the  policy 
attaches  at  the  time  of  the  commencement  of  the  preparations  for 
the  voyage,'  although  the  ship  be  at  the  time  undergoing  extensive 
repairs.*  In  the  case  of  a  policy  "at  and  from"  a  foreign  port,  the 
risk  commences  as  soon  as  the  vessel  has  been  safely  moored,  twenty- 
four  hours  after  her  arrival  at  port,"  and  the  time  of  first  arrival  is 
meant,  unless  there  is  a  usage  to  the  contrary.**  If  on  her  arrival 
there  she  is  in  such  a  state  of  repair  as  to  permit  her  to  lie  in  reason- 
able security  until  repairs  can  be  made,  the  risk  attaches,  but  if  she 
is  not  the  ri^  does  not  attach.**  The  words  "at  and  from"  a  port 
are  satisfied  by  arrival  at  a  roadstead  customarily  used  by  vessels  f(w 
loading  and  unloading,*'  and  it  is  an  implied  understanding  under 
sacb  a  policy  l^at  the  ship  shall  be  at  the  port  within  such  a  time  that 
the  risk  shall  not  be  materially  varied ;  and  if  there  is  delay  beyond 
that  time,  the  policy  does  not  attach.**  In  the  case  of  a  policy  on 
freight**  or  cargo,  the  words  "at  and  from"  mean  from  the  time 
the  goods  are  laden  on  board  the  vessel.**  A  policy  covering  profits 
on  goods,  beginning  the  risk  from  and  immediately  after  loading,  does 
not  cover  profits  on  goods  ready  to  be  loaded  on  board  but  not  actually 

6.  HinneapoHs  Threshing  Maeh.  Co.      11.  Note:  13  Eng.  RoL  Cas.  616. 
▼.  Fireman's  Ins.  Co.,  57  Minn.  35,       12.  Parmeter  v.  Consins,  2  Campb. 
68  N.  W.  819,  47  A.  S.  a.  572,  23  235,  11  Rev.  Rep.  702,  13  Eng.  SnL 
LJI.A.  676.  Cas.  608  and  note. 

7.  Mercantile  Mat.  Ins.  Co.  v.  "F.ol-      18.  Note:  13  Eng.  RnL  Cas.  617. 
aom,  18  WaU.  237,  21  U.  S.  (L.  ed.)       14.  De  Wolf  v.  Archangel  Maritime 
827.  Bank,  ete.,  Co.,  L.  R.  9  Q.  B.  451,  43 

8.  Snyder  v.  Atlantie  Mnt  Ina.  Co.,  L.  J.  Q.  B.  147,  39  L.  T.  N.  S.  605, 
96  N.  Y.  196,  47  Am.  B«p.  29.  22  W.  R.  801,  13  Eng.  RnL  Cas.  609. 

9.  McLanahan  v.  Universal  Ina.  Co.,      15  Taylor  v.  Lowel^  3  Mass.  331,  3 
1  Pet.  170,  7  U.  S.  (L.  ed.)  98.  Am.  Dec.  141. 

10.  Qairignes  v.  Coxe,  1  Bin.  (Pa.)       16.  Patrick  v.  Ludlow,  3  Jdtam.  CvL 
602, 2  Am.  Dec.  493.  (N.  T.)  10,  2  Am.  Dee.  ISO. 
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loaded  because  of  the  loss  of  the  vessel,^'  though  it  has  been  held  that 
a  policy  on  freight  covers  freight  on  goods  not  put  on  board  if  there 
exists  a  contract  for  their  carriage,  or  the  owner  has  made  a  contract 
for  goods  to  carry  for  his  own  profit.**  A  policy  on  freight  on  a 
return  voyage  attaches  where  the  vessel,  under  chartw,  sails  for  the 
port  where  the  cargo  is  to  be  loaded,  and  the  insurer  is  liable  where 
the  vessel  is  lost  on  the  outward  voyage.**  In  the  case  of  a  policy 
on  goods  on  a  voyage  from  A  to  B,  the  risk  to  commence  at  and 
from  the  loading  thereof  on  board,  it  is  prima  facie  intended  that  the 
loading  is  to  take  place  at  A,*"  but  this  inference  is  overthrown  by  a 
statement  in  the  policy  that  it  is  in  continuation  of  a  former  policy 
covering  <goods  previously  carried  to  A,*  though  it  would  seem  that 
the  mere  fact  that  the  policy  is  in  continuation  of  a  former  one  does 
not  have  this  effect  where  the  fact  that  it  is  a  continuation  is  not 
stated  in  the  new  policy.*  A  policy  on  goods  at  and  from  a  place 
named  does  not  attach  on  goods  which  are  loaded  at  another  place 
within  the  limits  of  a  port  having  the  same  name,  unless  there  is 
a  particular  usage  in  mercantile  contracts  to  use  the  name  of  the 
former  place  to  cover  a  district  comprising  the  latter  place,*  but  if 
there  is  such  a  usage,  effect  will  be  given  to  it  so  that  the  policy  may 
attach  upon  the  goods  so  loaded.*  Sailing  on  her  voyage  is  accom- 
plished when  an  insured  vessel  quits  her  moorings,  in  readiness  for 
sea  and  intending  to  sail,  though  she  is  afterwards  stopped  by  head 
winds,  and  the  vessel  must  then  be  considered  as  at  sea  or  on  her 
voyage  within  the  meaning  of  a  time  policy.' 

120.  Termination  or  Suspension  of  Risk  under  Marine  Policy. — 
Ordinarily,  in  case  of  a  voyage  policy  on  a  ship,  the  voyage  is  deemed 
to  have  terminated  when  it  arrives  at  its  port  of  destination  and  has 
been  moored  there  in  safety  for  twenty-four  hours.*  A  vessel  arrives 
at  a  port  of  discharge  when  she  arrives  at  any  place  at  which  it  is 
usual  to  discharge  cargo,  and  to  which  she  is  destined  for  the  purpose 

17.  Royal  Exchange  Assur.  Co.  v.       1.  Bell  v.  Hobson,  16  East  240,  14 
McSweney,  14   Q.   B.   646,  19  L.  J.   Rev.  Rep.  337, 13  Eng.  Rul.  Cas.  578. 
Q.  B.  222,  14  Jur.  998,  13  Eng.  Rul.       2.  Robertson  v.  French,  4  East  130, 
Cas.  287.  7  Rev.  Rep.  535,  14  Eng.  RnL  Cas.  1. 

18.  Flint  V.  Flimyng,  1  B.  &  Ad.  45,  3.  Constable  v.  Noble,  2  Taunt.  403, 
20  E.  C.  L.  340, 13  Eng.  RnL  Cas.  603  11  R«v.  R^.  617,  13  £kig.  Bol.  Cas. 
and  note.  587. 

19.  Barber  t.  Fleming,  L.  R.  5  Q.  4.  Mozon  v.  Atkins,  3  Campb.  200, 
B.  59,  39  L.  J.  Q.  B.  25,  18  W.  R.  13  Rev.  Rep.  789,  13  Eng.  RuL  Cas. 
254,  10  B.  &  S.  879, 13  Eng.  Rnl.  Cas.   590  and  note. 

697  and  note.  6.  Bowen  v.  Hope  Ins.  Co.,  20  Piek. 

20.  Spitta  V.  Woodnum,  2  Tannt  (Mass.)  275,  32  Am.  Dee.  213  and 
416,  11  Rev.  Rep.  628,  13  Eng.  Rul.  note. 

Cas.  569  and  note;  Homeyer  v.  Lnsb-       6.  Grade    v.    Marine    Ins.    Co.,    S 
ington,  15  East.  46,  3  Campb.  85,  L3    Cranch  76,  3  D.  S.   (L.  ed.)  462. 
Rev.  Rep.  768, 13  Eng.  Rnl,  Cas.  637. 
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of  discharging  cargo.'  The  place  of  mooring,  however,  to  terminate 
the  risk,  is  the  destination  of  the  vessel  and  not  the  place  where  aho 
must  moor  to  await  an  opportunity  of  getting  into  port.'  A  general 
policy  on  a  vessel  to  a  named  island  has  been  held  to  terminate  twenty- 
four  hours  after  the  vessel  has  been  moored  in  safety  at  any  port 
at  the  island,  giving  effect  to  the  custom  of  merchants.'  In  the  case 
of  a  policy  to  continue  until  arrival  at  the  last  port  of  discharge  in 
named  waters,  the  policy  ceases  when  the  ship  arrives  at  the  last 
friendly  port  at  which  the  cargo  may  be  discharged."  Mooring  in 
good  safety  is  the  placing  of  a  vessel  in  situation  to  discharge  her 
cargo,*^  and  the  risk  continues  where  the  vessel  arrives  in  great  peril 
because  of  damage  by  perils  of  the  seas  and  is  lost  after  twenty-four 
hours,**  and  where  a  vessel  immediately  on  arrival  is  seized  and  subse- 
quently is  condemned  aho'cannot  be  deemed  to  have  been  moored  in 
good  safety.*'  But  where  a  seizure  for  an  act  committed  on  the  voyage 
does  not  take  place  until  after  twenty-four  hours  the  risk  does  not 
continue.**  Nor  is  a  vessel  moored  in  safety  where  she  is  required  to 
perform  quarantine  and  is  not  permitted  to  unload  her  cargo.*'  In 
the  case  of  time  policies  it  is  frequently  provided  that  the  risk  shall 
continue  if  the  vessel  is  "at  sea"  at  the  termination  of  the  policy. 
Where  the  risk  is  to  continue  if  the  vessel  is  "at  sea"  the  policy 
terminates  when  the  vessel  arrives  at  a  place  for  taking  on  cargo,*' 
or  is,  or  afterwards  first  arrives,  at  some  port  to  which  she  is  sent  to 
take  on  cargo,  and  this  though  the  place  is  not  a  port  by  law  but 
merely  a  roadstead,  and  is  not  the  final  destination  of  the  vessel,*' 
but  not  where  the  vessel  is  in  a  foreign  port  at  the  expiration  of  the 
term,  having  been  captured  and  carried  there  against  the  will  of  the 
master.**  A  vessel  which  is  in  a  port  where  she  has  put  in  to  obtaia 
the  necessary  clearance,  water  and  crew  for  her  voyage  is  not  on 
passage.*'  A  clause  in  a  marine  policy  suspending  the  risk  while  the 
vessel  is  at  a  certain  island  loading,  may,  in  view  of  the  surrounding 

7.  Bramhall  v.  Sun  Mut.  Ins.  Co.,  12.  Shawe  v.  Felton,  2  East  109,  6 
104  Mass.  510,  6  Am.  Rep.  261.  Rev.  Rep.  394,  13  Eng.  Rul.  Cas.  631. 

8.  Samnel  t.  Royal  Exchange  Assu.  13.  Homeyer  v.  Lushington,  16  East 
Co.,  8  B.  &  C.  119,  15  B.  C.  L.  160,  46,  13  Rev.  Rep.  759,  13  Eng.  Rul. 

13  Eng.  Rul.  Cas.  641  and  note.  Cas.  637. 

9.  Camden  v.  Cowley  1  W.  Bl.  417,       14.  Note:  13  Eng.  Rul.  Cas.  645. 

14  Eng.  Rul.  Cas.  46;  Spitta  v.  Wood-       15.  Note:  13  Eng.  Rul.  Cas.  713. 
man,  2  Taunt.  416,  11  Rev.  Rep.  628,       16.  Note:  7  Am.  Dec.  187. 

13  Eng.  Rul.  Cas.  669,  criticised  in  Bell  17.  Cole  v.  Union  Mut.  Ins.  Co.,  12 

V.  Hobson,  16  East  240,  14  Rev.  Rep.  Gray   (Mass.)   501,  74  Am.  Dec.  609 

337,  13  Eng.  RuL  Cas.  578  and  note,  and  note. 

10.  Brown  v.  Vigne,  12  East  283,  18.  Wood  v.  New  England  Marine 
11  Rev.  Rep.  375,  13  Eng.  Rul.  Cas.  Ins.  Co.,  14  Mass.  31,  7  Am.  Dec.  182. 
662.  19.  Washington  Ins.  Co.  v.  White, 

11.  Mariatigue  v.  Louisiana  Iob.  Co.,  103  Mass.  238,  4  Am.. Rep.  543. 
8  La.  65,  28  Am.  Dee.  129. 
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circumstances,  be  construed  to  suspend  the  risk  while  the  vessel  is 
at  the  island  for  the  purpose  of  loading,  regardless  of  whether  it  i» 
actually  being  loaded.**  Where  a  policy  covers  an  outward  and 
return  cargo  tiie  insurer  is  liable  for  tixQ  loss  of  a  part  of  the  outward 
cargo  while  being  reloaded  on  the  vessel  after  it  has  been  landed,  the 
reloading  being  necessary  in  disposing  of  the  cargo.^  The  words 
"thence"  or  "from,"  in  policies  of  insurance,  when  used  in  reference 
to  the  intermediate  ports  of  a  voyage,  are  not  terms  of  exclusion,  and 
the  policy  covers  the  vessel  while  stopping  at  any  of  the  intermediate 
porta  described  in  the  policy.'  Insurance  at  and  from  a  named  port 
on  the  Continent  to  a  named  port  in  the  United  States,  with  privilege 
of  using  three  ports  on  the  voyage,  permits  the  use  of  poila  on  the 
Continent.'  An  insurance  on  a  ship  with  its  home  port  in  the  Gulf  of 
Mexico  "to  navigate  the  Atlantic  Ocean  between  Europe  and  America, 
and  to  be  covered  in  port  and  at  sea,"  certsiin  ports  excepted,  the 
policy  being  issued  when  the  ship  was  at  sea,  bound  on  a  voyage  to 
a  port  in  the  Gulf  of  Mexico,  covers  the  ship  while  in  the  Gulf  of 
Mexico.*  Where'  a  voyage  is  abandoned  because  of  the  impossibility  of 
completing  it,  and  the  vessel  sets  sail  for  her  home  port,  the  insur- 
ance terminates.*  The  termination  of  a  voyage  as  to  a  cargo  is  not 
necessarily  the  time  at  which  the  vessel  completes  its  voyage,  but  the 
duration  of  the  risk  on  the  cargo  depends  on  the  intent  of  the 
parties  as  expressed  in  the  policy.'  A  voyage  policy  on  a  cargo  at  a 
port  to  a  port  does  not  expire  until  a  reasonable  time  to  land  the 
cargo,  according  to  the  usages  of  the  port,  has  expired.'  A  policy 
on  goods  until  safely  landed  covers  them  while  bemg  taken  from 
ship  to  shore  on  public  lighters,^  but  not  after  the  consignee  has 
assumed  control  over  them  while  still  on  the  lighter;'  or  after  they 
have  been  landed.*"  Where  there  is  a  usage  of  general  notoriety  at 
the  port  of  destination  of  a  cargo  whereby  goods  are  required  to  be 
deposited  on  a  public  landing  and  to  remain  there  for  a  specified 
quarantine  period,  the  risk  terminates  when  the  goods  are  safely  placed 
on  the  landing,  as  the  goods  axe  then  "safely  landed"  at  the  port.*^ 

20.  Reed  v.  Merchants  Ins.  Co.,  95  6.  Oracle    t.    Marine    Ins.    Co.,    8 

U,  S.  23,  24  U.  8.  (L.  ed.)  348.  Cranoh  75,  3  U.  S.  (L.  ed.)  492. 

1.  Parsons    v.    Massachusetts,    etc.,  7.  Perry  v.  Cobb,  88  Me.  435,  34 
Ins.  Co.,  6  Mass.  197,  4  Am,  Dec.  115.  Atl.  278,  49  L.RA.  389. 

2.  Bradley  v.  Nashville  Ins.  Co.,  3  8.  Hurry  v.  Royal  Exchange  Assnr. 
La.  Ann.  708,  48  Am.  Dec.  465.  Co.,  2  B.  &  P.  430,  5  Rev.  Rep.  639, 

3.  De  Puyster  v.  Son  Mut.  Ins.  Co.,  13  Eng.  Rul.  Cas.  620  and  note. 

19  N.  Y.  272, 76  Am.  Dec.  331.  fl.  Strong  v.  NataUy,  1  B.  &  P.  N. 

4.  Merchants  Ins.  Co.  v.  AUra,  121  R.  16,  8  Rev.  Rep.  741,  13  Eng.  RoL 
U.  S.  67, 7  S.  Ct.  821,  30  XJ.  S.  (L.  ed.)   Cas.  627. 

858.  10.  Note:  13  Eng.  RuL  Cas.  629. 

6.  Blackenhagen  v.  London  Assnr.      11.  Oracle  v.   Marine  Ins.   Co.,  S 
Co.,  1  Campb.  454,  10  Rev.  Rep.  729,  Cnack  76,  3  U.  8.  (L.  ed.)  492. 
13  Eng.  Rul.  Cas.  650. 
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A  voyage  policy  covering  a  cargo  to  a  certain  port  does  not  terminate 
at  a  neighboring  pert  where  the  cargo,  in  accordance  with  usage,  is 
displayed  for  sale,  the  unloading  talung  place  at  the  port  of  destina- 
tion and  the  policy  pemxitting  stops  for  coaling  and  transacting 
lawful  business  connected  with  the  voyage.^*  Where  a  cargo  policy 
is  to  continue  to  the  final  port  of  discharge,  with  permission  to  trans- 
ship, it  continues  after  the  cargo  has  been  transferred  to  another 
vessel  at  a  port  with  intent  to  carry  the  cargo  to  another  port^* 

IX.  Amount  of  Insurancb 

121.  In  General. — If  a  policy  provides  for  a  certain  amount  of 
insurance  on  a  house,  and  a  distinct  amount  on  its  contents,  the 
insured  ccinnot,  in  case  of  loss,  recover  more  for  the  contents  than 
Ae  amoimt  named  in  the  policy.**  Where  a  policy  is  given  on  the 
conditions  expressed  in  the  rules  and  regulations  of  the  tompany, 
one  of  which  is  that  "not  more  than  three  fourths  of  the  value  of 
any  building  shall  be  insured  by  this  company,"  and  the  value  of  the 
building  is  not  stated  in  the  policy,  resort  may  be  had  to  the  appli- 
cation for  the  purpose  of  ascertaining  that  value.  The  value  stated 
in  the  application  is  binding  on  the  parties,  and  after  a  loss  the 
assured  is  not  at  liberty  to  show  that  in  fact  it  was  worth  a  much 
larger  sum,  the  policy  being  for  a  larger  percentage  of  the  stated 
value  than  the  insurer  was  authorized  to  insure.** 

122.  Proceeds  of  Assessment. — A  provision  in  a  policy  issued  by  a 
mutual  company  promising  to  pay  a  stated  sum  on  its  maturity, 
with  a  condition  that  in  the  event  that  there  are  not  a  certain  number 
of  members  liable  to  assessment  the  amoiint  payable  shall  be  the 
amount  which  may  be  realized  on  an  assessment,  does  not  render  the 
condition  void  for  repugnancy.**  If  the  articles  of  association  of  a 
mutual  life  insurance  company,  proceeding  on  the  assessment  plan, 
provide  that  the  funds  to  pay  the  beneficiary  of  a  deceased  member 
shall  be  raised  by  means  of  such  dues  as  the  by-laws  provide,  said 
sum  "in  no  case  to  exceed  the  total  sum  of  such  dues  remaining  in  the 
treasury  of  said  society,"  and  the  by-laws  expressly  provide  that  the 
amount  to  be  paid  shall  be  one  dollar  for  each  member,  not  exceeding 
the  limit  of  the  benefit,  and  there  is  no  contract  to  pay  out  of  a 
special  fund,  there  is  an  implied,  if  not  an  express,  obligation  on  the 

12.  Qrant  v.  Lexington,  etc.,  Ins.  Co.,       15.  Holmes  v.  Charlefstown  Mnt.  Fire 
5  Ind.  23,  61  Am.  Dec.  74.  Ins.  Co.,  10  liete.  (Mass.)  211,  43  Am. 

18.  Oliverson  v.  Brightman,  8  Q.  B.   Dec.  428. 
781,  55  E.  C.  L.  781,  1  C.  &  K.  360,       16.  Thennen    v.    Iowa    Mut.    Ben. 
47  E.  C.  L.  360, 15  L.  J.  Q.  B.  274, 10   Ass'n,  101  la.  668,  70  N.  W.  712,  37 
Jnr.  875, 13  Eng.  Rnl.  Gas.  656.  L.R.A.  687. 

14.  Continental  Ins.  Co.  v.  Chew,  11 
Ind.  App.  330,  38  N.  E.  417,  54  A.  B. 
R.506. 
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company,  on  the  death  of  a  member,  to  make  an  assesement  to  the 
full  extent  authorized  by  the  by-laws,  to  raise  funds  to  pay  the  benefit. 
In  case  an  assessment  has  been  made,  and  the  beneficiary  sues  on  the 
certificate  of  membership,  °  the  plaintiff's  recovery  would  be  limited 
to  the  amount  realized ;  but  the  burden  of  proving  that  it  was  made, 
and  that  the  amount  realized  therefrom  was  less  than  one  dollar  for 
each  member,  is  on  the  defendant.^'  However,  the  amount  payable, 
in  such  a  case,  is  limited  to  the  amoimt  per  member  named,  in  the 
absence  of  any  showing  as  to  the  amount  of  the  fund  from  which 
the  certificate  is  payable.*' 

X.  Subject  Matter  of  Insubanck. 

123.  Subject  of  Marine  Policy. — "Goods"  as  a  subject  of  insurance 
is  distinct  from  "outfit"  which  is  covered  by  a  policy  on  a  ship.** 
Ordinarily  goods  stowed  on  deck  are  not  covered  by  an  insurance  on 
cargo,  in  the  absence  of  an  agreement  to  that  effect,*"  but  where  goods 
are  carried  on  deck  in  accordance  with  a  usage  known,  or  whi<^ 
should  be  known,  to  the  insurer,  they  are  covered  by  a  cargo  poUcy.* 
The  relation  of  consignor  exists  where  goods  are  shipped  to  a  factor, 
though  his  authority  over  the  goods  is  confined  to  a  reception  of 
them;  therefore,  where  an  open  policy  is  taken  out  by  a  factor  on 
account  of  whom  it  might  concern,  and  embracing  all  property  con- 
signed to  him,  property  forwarded  him  is  covered  thereby,  though 
the  shipment  is  through  inadvertence,  and  is  followed  by  orders  to 
deliver  over  the  property  as  soon  as  received.*  A  policy  "for  whom  it 
may  concern,"  will,  in  ordinary  cases,  cover  belligerent  property.* 
A  mistake  in  the  name  of  a  vessel  in  a  policy-  is  no  obstacle  to  a 
recovery,  if,  in  point  of  fact,  both  parties  had  in  view  the  same  vessel, 
and  the  underwriter,  when  the  policy  was  issued,  knew  the  true  name, 
or  intended  to  insure  the  particular  vessel  lost;  but  when  there  is  a 
mistake  as  to  the  vessel  sought  to  be  insured,  and  the  policy  is  on 
another  vessel  than  that  fpr  which  application  was  loade,  no  con- 
tract exists,  as  the  minds  of  the  parties  did  not  meet;  and  this  is  so 
although  the  underwriter  was  put  on  inquiry,  and  by  the  exercise  of 
diligence  and  care  could  have  prevented  the  mistake;  negligence  alone 

17.  Lake  v.  Minnesota  Masonic  Re-  Qill  &  J.  (Md.)  136,  20  Am.  Dec.  424. 
lief  Ass'n,  61  Minn.  96,  63  N.  W.  261,  1.  Merchant's,  etc.,  Ins.  Co.  v.  Shil- 
52  A.  S.  R.  638.  Uto,  15  Ohio  St.  559,  86  Am.  Dec.  491 

18.  Kerr   v.   Minnesota   Mut.    Ben.  and  note. 

Ass'n,  39  Minn.  174,  39  N.  W.  312,  2.  Ballard  ▼.  Merchants'  Ins.  Co.,  9 
12  A.  S.  R.  631.  La.  258,  29  Am.  Dec.  444. 

19.  Hill  T.  Patten,  8  East  373,  9  3.  Hodgson  t.  Marine  Ins.  Co.,  5 
Rev.  Rep.  469,  13  Eng.  Rul.  Cas.  595.   Cranch  100,  3  U.  S.  (L.  ed.)  48;  Book 

20.  Smith  v.  Mississippi  Marine,  v.  Chesapeake  Ins.  Co.,  1  Pet.  151,  7 
etc.,  Ins.  Co.,  U  La.  142,  30  Am.  Dec.   U.  S.  (L.  ed.)  90. 

714;  Allure  ▼.  Maryland  Ins.  Co.,  2 
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will  not  avoid  the  difficulty.*  Riders  attached  to  a  policy  <^  insur- 
ance on  a  vessel,  describing  it  as  "laid  up"  in  a  harbor,  and  giving 
permission  "to  make  repairs"  and  "fit  out  in  the  spring"  and  "move 
from  dock  to  dock"  to  load  and  unload,  do  not  prevent  the  policy 
from  covering  the  veasel  while  on  a  voyage  which  is  permitted  by  the 
body  of  the  policy.*  A  valued  policy  on  freight  from  port  to  port, 
and  from  thence  to  the  port  of  discharge,  is  on  the  freight  of  each 
successive  voyage,  and  is  to  be  applied  to  the  freight  at  risk  at  any 
time,  whether  on  the  outward  or  homeward  voyage,  to  the  amount  of 
the  valuation,*  and  the  same  is  true  of  a  policy  on  cargo.'  The  fact 
that  the  supercargd  releases  the  charterers  from  liability  for  a  part  of 
the  freight  at  an  intermediate  port  does  not  relieve  the  insurer  of 
the  freight  from  liability  for  loss  of  freight  on  a  new  cargo  taken 
aboard.*  Where  the  insurance  is  "lost  or  not  lost,"  the  thing  insured 
may  be  irrecoverably  lost  when  the  contract  is  entered  into,  and  the 
contract  yet  be  valid.*  A  policy  on  "freight"  includes  the  profit  to  be 
derived  by  the  owner  from  carrying  his  own  goods,  according  to  some 
courts,**  but  others  have  held  that  where  the  owner  of  goods  charters 
the  vessel  he  cannot  insure  the  freight  generally,  as  the  freight  is 
payable  by  and  not  to  him."  An  insurance  on  the  vessel  will  not 
cover  a  bottomry  interest,  unless  it  is  expressly  mentioned  in  the 
policy.  And  no  recovery  can  be  had  on  such  a  policy  where  the 
insured  was  the  holder  of  a  bottomry  bond."  An  open  or  running 
policy  enable  the  merchant  to  insure  his  goods  shipped  at  a  distant 
port  when  it  is  impossible  for  him  to  be  advised  of  the  pEirticular 
ship  on  which  the  goods  are  laden  and,  therefore,  cannot  name  it 
in  the  policy^  A  relaxation  in  this  respect  has  been  permitted  by  the 
laws  and  practice  of  commercial  countries ;  and  the  party  effecting  the 
insurance  is  allowed  to  insure  the  cargo  "on  board  ship  or  ships," 
on  condition  of  declaring  the  ship  upon  the  policy  and  giving  notice 
to  the  underwriter  as  soon  as  known,  and  if  possible  before  the  loss 
of  the  ship  on  board  of  which  the  goods  have  been  laden.** 

4.  Hughes  T.  Mercantile  Mut  Ins.  9.  Hooper  v.  Robinson,  98  XJ.  S.  528, 

Co.,  55  N.  Y.  265,  14  Am.  Rep.  254.  25  U.  S.  (L.  ed.)  219. 

6.  Jackson  v.  British  America  Assnr.  10.  Flint  v.  Flem3mg,  1  B.  &  Ad. 

Co.,  106  Mich.  47,  63  N,  W.  899,  30  45,  20  E.  C.  L.  340,  13  Eng.  Rnl.  Cas. 

L.R.A,  636.  693. 

6.  Yii^ia  Valley  Ins.  Co.  v.  Mor-  11.  Cheiiot  v.  Baiter,  2  Johns.  (N. 
decai,  22  How.  Ill,  16  U.  S.  (L.  ed.)  Y.)  346,  3  Am.  Dec.  437. 

329;  Patapsco  Ins.  Co.  v.  Biseoe,  7  Gill       12.  Kenny  v.  Clarkson,  1  Johns.  (N. 

&  J.  (Md.)  293,  28  Am.  Dec.  219  and  Y.)  385,  3  Am.  Dec.  336;  Robertson 

note.  V.  United  Ins.  Co.,  2  Johns.  Cas.  (N. 

7.  Colombian  Ins.  Co.  v.  Catlett,  12  Y.)  250,  1  Am.  Dec.  166. 

Wheat.  383,  6  U.  S.  (L.  ed.)  664.  13.  Orient  Mnt.  Ins.  Co.  ▼.  Wright, 

8.  Hughes    V.    Union    Ins.    Co.,    8   23  How.  401,  16  U.  8.  (I*  ed.)  624. 
Wheat,  294,  5  U.  S.  (L.  ed.)  820. 

901 


Digitized  by 


Google 


§  124  INSURANCE  14  E.  C.  L 

124.  Subject  of  Fire  Policy  Generally. — ^A  policy  of  insurance  taken 
out  by  warehouse  keepers,  against  loss  or  damage  by  fire  on  "mw- 
chandise,  their  own  or  held  by  them  in  trust,  or  in  which  they  have 
an  interest  or  liability,  contained  in"  a  designated  warehouse,  ooveis 
the  merchandise  itself,  and  not  merely  the  interest  or  claim  of  the 
warehouse  keepers.^*  Such  a  policy  covers  property  which  was  not 
stored  in  the  warehouse  at  the  time  the  policy  was  issued."  A  sim- 
ilar policy  on  property  "either  its  own  or  held  in  trust,  or  on  oommis- 
sion,  or  in  storage  for  repairs,  or  sold  and  not  delivered,"  covers  the 
property  of  a  third  person  received  by  the  insured-  to  be  repaired  by 
him  and  thereafter  held  by  him  for  itxe  purpose  of  selling  it  for  the 
owner,  and  in  the  building  at  the  time  it  is  destroyed  by  5re,  and  not 
merely  the  interest  of  the  insured  therein.**  And  even  a  policy  on 
goods  held  in  trust  or  on  commission  covers  property  on  hand  for 
repairs,  though  another  provision  of  the  policy  is  to  the  effect  that 
goods  held  on  storage  must  be  specifically  insured.*'  Under  a  policy 
on  property  "his  own  or  held  by  him  in  trust,  or  on  commission,  or 
sold  but  not  removed,"  while  contained  in  a  certain  bmlding,  the 
insured  who  holds  such  goods  for  the  benefit  of  the  true  owners,  as 
their  property,  for  their  use  and  advantage,  receiving  a  fixed  compen- 
sation for  his  services,  holds  them  in  trust,  and  it  is  not  necessary  that, 
in  addition  to  such  holding,  there  should  be  superadded  a  personal 
and  individual  interest  of  his  own  as  owner,  in  order  that  he  may 
recover  in  case  of  loss.**  Again,  lumber  sold  piled  on  docks,  and 
marked  with  the  purchaser's  name,  in  contemplation  of  speedy  re- 
moval by  vessels,  is  within  a  policy  of  fire  insurance  covering  prop- 
erty sold  "but  not  delivered,"  *•  though  such  a  policy  does  not  cover 
goods  which  have  been  sold  and  of  which  there  has  been  a  constructive 
delivery.**  Under  a  policy  issued  to  a  warehouseman  on  property 
sold  but  not  removed,  however,  a  recovery  may  be  had  for  the  loss 
of  property  stored  in  ihe  warehouse  the  le^  title  to  which  has  passed 
to  the  purchaser,  in  which  the  warehouseman  has  no  interest,  the 
recovery  being  for  the  benefit  of  the  vendee.*  A  policy  of  insurance 
on  a  stock  "deposited"  in  the  manufactory  on  a  plantation  covers 
property  coming  into  the  mtuiufactory  as  a  result  of  the  manufacture 

14.  Home    Ins.    Co.    v.    Baltimore  17.  Lucas  v.  Liverpool,  etc.,  Ins.  Co., 

Warehouse  Co.,  93  U.  S.  527,  23  U.  23  W.  Va.  258,  48  Am.  Rep.  383. 

S.  (L.  ed.)  868.  18.  Roberts  v.  Firemen's  Ins.  Co., 

Note:  Ann.  Cas,  1913A 146.  165  Pa.  St.  55,  30  Atl.  450,  44  A.  8. 

16.  Morotock  Ins.  Co.  v.  Cheek,  98  R.  642. 

Va.  8,  24  S.  E.  464,  57  A.  S.  R.  782.  19.  Michigan  Pipe  Co.  v.  Michigan 

16.  Johnston  v.  Charles  Abresch  Co.,  Fire,  etc.,  Ins.  Co.,  92  Mich.  482,  62 

123  Wis.  130,  101  N.  "W.  395,  107  A.  N.  W.  1070,  20  L.RJL  277. 

S.  R.  995,  68  L.R.A.  934.    And  eee  20.  Lockhart  v.  Cooper,  87  N.  C. 

Eelkier  t.   Philadelphia  Fire   Ass'n,  149,  42  Am.  R«p.  614. 

128  Wis.  333, 106  N.  W.  1060, 116  A.  1.  Waring  v.  Indemnity  Tm  Im, 

S.  R.  45.  Co.,  45  N.  Y.  606,  6  Am.  Rep.  146. 
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of  a  crop  which  was  growing  when  the  insurance  was  effected,  where 
the  risk  und^r  the  policy  was  not  to  attach  until  a  date  fised  at  more 
than  two  mcmths  after  the  date  of  the  policy.'  Similariy  a  long 
term  policy  on  the  contents  of  the  barn  of  a  farmer  must  be  issued 
in  contemplation  of  changes  in  the  subject  of  insurance,  and  belongs 
to  the  class  of  "shifting  risks."  •  A  policy  issued  to  a  railroad  com- 
pany on  cars  owned  or  used  by  it  and  any  property  for  which  it  may 
be  Uable  in  freight  buildings  or  yards  covers  cars  and  merchandise 
of  other  companies  and  persons.*  A  stack  of  flax,  raised  solely  for 
seed,  is  "grain  in  stack,"  within  the  meaning  of  an  insurance  policy,' 
but  standing  timber  is  not  "property"  within  the  meaning  of  a  fire 
insurance  policy,  insuring  property  within  a  specified  area  of  territory, 
issued  by  a  company  which  is  restricted  by  statute  to  insurance  upon 
"dwelling  fiouses,  stores,  shops,  and  other  buildings,  household  fur- 
niture, merchandise,  machinery,  live  stock,  farm  produce,  and  other 
commodities."*  A  policy  on  property  "including  government 
tax  thereon"  for  which  the  inisured  may  be  hable,  insures  against 
liability  for  a  tax  in  the  event  of  the  destruction  of  the  prop- 
er^.' 

125.  Buildings  and  Appurtenances. — A  building,  as  a  subject  of 
insurance,  includes  an  incomplete  structure  having  paiiitions,  floors, 
roofs  and  outside  walls.*  It  is  not  necessary  in  insuring  property 
that  its  locality  be  fixed  by  such  technical  l^al  descriptions  as  are 
ordinarily  employed  in  conveytinces  of  real  property.'  However, 
the  minds  of  the  parties  must  meet  as  to  the  subject  matter,  and  if 
the  insurer,  acting  oa  an  applicaticm  describing  a  particular  house, 
issues  a  policy  on  it,  the  insured  cannot  recover  under  such  policy 
for  the  loss  of  a  different  house  which  he  intended  to  insure.*"  The 
word  "house,"  in  its  ordinary  as  well  as  its  legal  acceptation,  embraces 
everything  c^purtenant  and  accessory  to  the  main  building.**  Ac- 
cordingly a  policy  on  a  house  covers  the  cellar,**  and  a  policy  on  a 

2.  Royal  Ins.  Co.  ▼.  Miller,  199  U.  8.  Tomuschat  ▼.  Aachen,  etc.  Fire 
S.  353,  26  S.  Ct.  46,  60  U.  S.  (L.  ed.)  Ins.  Co.,  77  N.  H.  388,  92  Atl.  329, 
226.          .  Ann.  Cas.  1915D 1155. 

3.  rarmers'  Mnt  Fire  Ina.  Ass'n  v.  9.  Baker  v.  State  Ins.  Co.,  31  Ore. 
Kiyder,  5  Ind.  App.  430,  31  N.  E.  41,  48  Pac.  699,  65  A.  S.  E.  807. 
851,  51  A.  8.  R.  284.  10.  Sanders  v.   Cooper,  115  N.  Y. 

4.  Com.  v.  Hide,  etc.,  Ins.  Co.,  112  279,  22  N.  E.  212,  12  A.  S.  R.  801, 
Mass.  136, 17  Am.  Rep.  72.  5  L.R.A.  638. 

5.  Hewitt  T.  Watertown  Fire  Ins.  11.  Workman  t.  Insrizanoe  Co.,  2  La. 
Co.,  55  la.  323,  7  N.  W.  596,  39  Am.  507,  22  Am.  Deo.  141  and  note  (hold- 
Rep.  174.  ing  small  honse  in  rear  of  main  prem- 

6.  Canadian    Pae.    Ry.    ▼.    Ottawa  ises  to  be  inclnded). 

'FxK  Ins.  Co.,  11  Ont.  L.  R«p.  465,  6  12.  Menk  v.  Home  Ins.  So.,  76  Cal. 

Ann.  Cas.  567.  50,  14  Pac.  837,  18  Pac  117,  9  A.  8. 

7.  Germania  Fire  Ins.  Co.  v.  Thomp-  R.  158. 
son,  96  U.  S.  647,  24  TJ.  S.  (L.  ed.) 

487. 
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building  and  its  foundations  covers  an  easement  of  support  in  a  party 
wall,  notwithstanding  the  sale  and  unconditional  ownership  clause.^' 
Likewise  an  insurance  on  front  and  rear  building  covers  connecting 
walls.**  One  applying  for  insurance  on  a  "dwelling  house"  which 
he  states  is  in  process  of  erection  complies  with  his  undertaking  if, 
when  occupied,  the  building  is  used  for  that  purpose.*' 

126.  Building  and  "Additions." — In  fire  policies  on  buildings  it 
is  quite  common  to  describe  the  subject  of  the  insurance  as  a  building 
and  additions.  Generally  it  may  be  said  that  in  determining  what 
constitute  "additions,"  the  intention  of  the  parties  is  the  real  question, 
and  where  the  policy  purports  to  cover  some  building  other  than  the 
main  building,  by  employing  "addition"  or  "additions,"  it  will  be 
construed  to  cover  a  structure  physically  or  by  use  connected  with  the 
main  building  insured,  especially  if  there  is  no  other  building  to 
whidh  the  term  "addition"  can  be  applied.**  Generally  a  building 
entirely  distinct  from  a  larger  one  will  not  be  covered  by  a  policy 
insuring  a  "building  and  addition,"*'  and  a  building  located  distant 
from  and  not  connected  with  the  insured  building  is  not  an  "addi- 
tion ;"  **  but  physical  connection  is  not  usually  considered  as  abso- 
lutely esential,*'  and  where  there  is  no  other  building  ahswering 
to  the  term  "addition"  a  separate  structure  connected  with  the  main 
building  by  a  bridge  may  be  held  to  fall  within  the  term  "addition" 
in  a  policy.*'  Similarly  a  policy  on  a  brick  building  and  its  additions 
adjoining  and  communicating,  written  by  an  experienced  agent  to 
take  the  place  of  an  unsatisfactory  policy  on  the  brick  building  alone, 
has  been  held  to  include  a  wooden  building  connected  by  a  passage- 
way with  the  brick  building  which  is  the  only  building  answering 
to  "additions."  *  Where  there  is  a  physical  connection,  and  the  build- 
ing claimed  to  be  an  addition  is  imder  the  same  roof  as  the  main  build- 
ing, theire  is  less  difficulty  in  holding  it  to  be  an  addition.' 

127.  Stock  in  Trade;  Merchandise. — There  can  be  no  doubt  that 
an  insurance  on  a  stock  of  fluctuating  goods  to  a  certain  amount 

15.  Nelson  v.  Continental  Ins.  Co.,  Me.  124,  63  Ati.  552,  8  Ann«  Cas.  92. 
182  Fed.  783,  106  C.  C.  A.  215,  31  18.  Note:  10  Ann.  Cas.  939. 
L.R.A.(N.S.)  598.    For  a  general  con-  19.  Note:  33  L.R.A.(N.S.)  158. 
sideration  of  the  sale  and  nnoonditional  20.  Bickf  ord  t.  Aetna  Ini.  Co.,  101 
ownership  elause,  see  infra,  par.  229.  Me.  124,  63  Atl.  552,  8  Ann.  Cas.  92 ; 

14.  Monteleone  v.  Royal  Ins.  Co.,  47  Guthrie  Laiudiy  Co.  v.  Northern  As- 

La.  Ann.  1663,  18  So.  472,  56  L.R.A.  but.  Co.,  17  Okla.  571,  87  Pac.  649,  10 

784.  Ann.  Cas.  936. 

16.  Harris  v.  North  American  Ina.  Note:  33  L.R.A.(N.S.)  159. 

Co.,  190  Mass.  361,  77  N.  E.  493,  4  1.  Shepard  v.  Germania  Fire  Ins. 
LJl.A.(N.S.)  1137.  Co.,  165  Mich.  172,  130  N.  W.  626.  33 

16.  Bickf  ord  v.  Aetna  Ins.  Co.,  101   L.R.A.(N.S.)  156. 

Me.  124,  63  Atl.  652,  8  Ann.  Cas.  92.       2.  Hannan   v. .  Willianisburgrh    City 
Note:  33  LJJ.A.(N.S.)  157.  Fire  Ins.  Co.,  81  Mich.  556,  45  N.  W. 

17.  Bickford  v.  Aetna  Ins.  Co.,  101   1120,  9  L.RA.  127. 
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coveis  goods  of  the  same  character  and  description  successively  in 
store.*  A  policy  covering  a  stock  of  grain  and  "other  merchandise" 
in  a  warehouse  does  not,  however,  include  tools,  implements  and 
other  articles  belonging  to  the  owner  and  not  kept  for  sale.* 

128.  Location  of  Property  Insured;  "Contents." — ^Where  an  insur- 
ance policy  specifically  provides  that  it  shall  cover  the  property  while 
contained  in  a  certain  building,  and  not  elsewhere,  there  can  be  no 
doubt  that  no  recovery  can  be  had  for  its  destruction  in  any  other 
place,*  especially  where  the  policy  provides  that  it  does  not  cover  or 
insure  personal  property  of  any  kind  while  removed  from  the  par- 
ticular building  therein  described.*  Nor  is  this  rule  affected  by  the 
fact  that  the  insurer  knew,  when  the  policy  was  issued,  that  -the 
insured  was  in  the  habit  of  taJdng  the  insured  articles  to  other  places.' 
Again,  where  property  insured  is  described  merely  as  the  contents  of 
a  certain  building  it  would  seem  clear  that  no  recovery  can  be  had 
for  the  destruction  of  property  in  a  place  other  than  the  named 
building,*  and  the  same  is  true  of  property  generally  described  as 
contained  in  a  building,*  and  it  is  immaterial  that  the  agent  of  the 
insured  represented  that  the  property  would  be  covered  though  not  in 
the  building ; "  but  there  is  authority  to  the  effect  that  if  insurance 
is  taken  out  on  a  building  and  its  contents,  parol  evidence  is  admis- 
sible, not  only  to  show  what  the  contents  were,  but  further  that  it 
was  understood  between  the  parties  that  such  contents  should  continue 
to  be  covered  by  the  insurance  though  they  had  been  removed  to 
another  building,  and  the  building  in  which  they  were  when  an 
insurance  was  effected  was  not  injured  by  the  fire.**  Even  though 
the  insured  property  is  specifically  described,  if  it  is  described  as 
"contained  in"  a  building,  and  from  its  chara«:;ter  and  ordinary  use 
it  is  kept  continuously  in  one  place,  as  a  stock  of  merchandise,  ma- 
chinery in  a  building,  household  furniture  or  goods  stored,  the  rule 

3.  Lane  v.  Maine  Mut.  Fire  Ins.  Co.,   ler,  91  Tex.  414,  44  8.  W.  60,  66  A. 
12  Me.  44,  28  Am.  Dec.  150;  Hoffman   S.  R.  901,  39  L.R.A.  546. 

V,  Aetna  Fire  Ins.  Co.,  32  N.  Y.  405,  Note:  22  L.R.A.(N.S.).  849. 

88  Am.  Dec.  337.  8.  Farmers'  Mut.  Fire  Ass'n  v.  Kry- 

4.  Kent  v.  Liverpool,  etc.,  Ins.  Co.,  der,  5  Ind.  App.  430,  31  N.  E.  851.  51 
26  Ind.  294,  89  Am.  Dec.  463.  A.  S.  R.  284;  Benton  v.  Farmers'  Mut. 

5.  L'Anse     v.     Philadelphia     Fire  Fire  Ins.  Co.,  102  Mich.  281,  60  N. 
Ass'n,  119  Mich.  427,  78  N.  W.  465,  75  W.  691,  26  L.RJL.  237. 

A.  S.  R.  410,  43  L.R.A.  838;  Rosen-  Note:  15  Ann.  Cas.  662. 

thai  V.  Ins.  Co.  of  North  America,  158  9^  Bradbury  v.  England  Fire  Ins. 

Wis.  550, 149  N.  W.  155,  L.R.A.1915B  Ass'n,  80  Me.  396,  15  Atl.  34,  6  A,  S. 

361.    But  see  De  Graff  v.  Queen  Ins.  R.  219. 

Co.,  38  Minn.  501,  38  N.  W.  696,  8  A.  10.  Farmers'  Mut.  Fire  Ins.  Ass'n  v. 

8.  R.  685  (tending  to  the  contrary).  Eryder,  6  Ind.  App.  430,  31  N.  E. 

6.  Haws  Y.  St  Paul  Fixe,  etc.,  Ins.  851,  51  A.  S.  R.  284. 

Co.,  130  Pa.  St.  113,  15  Atl.  915,  18       11.  Grayhill  v.  Penn  Tp.  Mut.  Fire 
AtL  621,  2  L.R.A.  52.  Ins.  Co.,  170  Pa.  St.  75,  32  Atl.  632, 

7.  British- America  Assur.  Co.  ▼.  Mil-  50  A.  S.  R.  747,  29  L.R.A.  55. 
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undoubtedly  is  that  the  location  of  the  property  designated  in  the 
policy  is  an  essential  element  of  the  risk,  and  usually  a  continuing 
warranty.  In  such  a  case  the  policy  covers  the  goods  only  so  long 
as  they  remain  in  the  designated  place;  and  if  they  are  destroyed 
elsewhere,  the  insurer  is  not  liable  for  the  loss,^'  notwithstanding  the 
fact  that  it  had  knowledge  of  their  removal.**  Howevor,  it  is  usually 
considered  that  the  rule  is  not  applicable  to  a  case  where  the  insured 
property  is  of  such  a  character  that  its  temporary  removal  or  absence 
from  the  specified  place  is  necessarily  incident  to  its  use  and  enjoy- 
ment; such  use  may  be  presumed  to  have  been  in  contemplation  of 
the  parties  when  they  made  the  contract  of  insurance,  and  the  policy 
is  held  to  cover  the  property  while  temporarily  in  another  place  as 
an  incident  to  its  use.**  Again,  where  a  poUcy  against  lo^  or  damage 
by  fire  is  issued  on  oil  in  a  tank  situated  on  certain  lands,  the  fact  that 
the  tank  has  been  removed  by  a  flood  about  four  or  five  hundred  feet 
from  where  it  stood  when  the  policy  was  issued,  but  not  off  the  prem- 
ises described  in  the  policy,  will  not  relieve  the  insurer  for  a  loss.** 
On  the  other  hand  it  has  been  held  that  a  policy  on  railway  cars  "con- 
tained in"  a  specified  building  does  not  cover  the  property  while  out- 
side the  building  and  in  operation,**  and  that  insurance  on  fanning 
utensils  and  live  stock  on  described  premises  occupied  by  the  assured, 
and  on  hay  in  stacks,  does  not  cover  such  property  when  taken  tem- 
porarily, for  the  purpose  of  plowing,  to  a  place  several  miles  distant, — • 
especially  where  the  application,  which  is  made  a  part  of  the  policy, 
a^  for  insurance  on  Uve  stock  "while  on  premises  only."  *'  Nor  can 
insurance  on  grain  in  stacks  be  construed  to  cover  unthreshed  grain  in 
a  mow  in  a  bam.*^  Though  a  policy  insuring  personal  property  against 

12.  North  Ameriean  Fire  Ina.  Go.  y.  S.  R.  115  (carriages  removed  for  re- 

Throop,  22  Mich.  146,  7  Am.  Bep.  638  pairs) ;   Noves   v.   Northwestern   Nat. 

(stock  of  lumber) ;   Noyes  v.   North-  Ins.  Co.,  64  Wis.  415,  25  N.  W.  419, 

western  Nat.  Ins.  Co.,  64  Wis.  415,  25  54  Am.  Rep.  631   (insurer  liable  for 

N.  W.  419,  54  Am.  Rep.  631.  loss   of   coat   at   shop    for  repairs) ; 

Notes:  95  Am.  Dec.  751;  22  Am.  Lathers  v.  Mutual  Fire  Ins.  Co.,  135 

Rep.  254;  26  L.R.A.  237  et  seq.  Wis.  431,  116  N.  W.  1,  15  Ann.  Cas. 

IS.  English   v.   Franklin   Fire   Ins.  659    and    note,   22   L.R.A.(N.S.)    84 

Co.,  55  Mich.  273,  21  N.  W.  340,  54  and  note. 

Am.  Rep.  377.  Notes:  22  Am.  Rep.  254;  26  L.R.A. 

14.  Peterson  v.  Mississippi  Val.  Ins.  240  et  seq.;  44  L.R.A.(N.S.)  574. 

Co.,  24  la.  494,  95  Am.  Dec.  748  and  15.  Western,    etc.,    Pipe    Lines    v. 

note  (horses  in  hotel  bam) ;  MeCluer  Home  Ins.  Co.,  145  Pa.  St.  346,  22 

V.  Girard  Fire,  etc.,  Ins.  Co.,  43  la.  Atl.  665,  27  A.  S.  R.  703. 

349,  22  Am.  Rep.  249    (carriage  at  16.  Annapolis,  etc.,  R.  Co.  v.  Bal- 

repair  shop) ;  Longueville  v.  Western  timore  Fire  Ins.  Co.,  32  Md.  37,   3 

Assnr.  Co.,  61  la.  553,  2  N.  W.  394,  Am.  Rep.  112. 

33  Am.  Rep.  146  (wearing  apparel) ;  17.  Livings  v.  Phoenix  Ins.  Co.,  94 

Hapeman  v.  Citizens'  Mut.  Fire  Ins.  la.  476,  62  N.  W.  783,  28  L.R.A.  70. 

Co.,  126  Mich.  191,  86  N.  W.  454,  86  18.  Benton  v.  Farmers'  Mnt.  Fii* 

A.  8.  R.  535;  Niagara  Fire  Ins.  Co.  v.  Ins.   Co.,   102  Mich.  281,  60   N.   W. 

Elliott,  85  Va.  962,  9  S.  E.  694,  17  A.  691,  26  L.R.A.  287. 

966 


Digitized  by 


Google 


14  B.  C.  L.  INSURANCE  §§  129,  130 

destruction  by  fire  contains  a  rider  granting  permission  to  remove 
such  property  to  another  building,  and  provides  that  the  policy  shall 
attach  to  and  cover  all  property  in  both  locations  during  the  removal, 
such  propeity  is  not  covered  by  the  policy  while  in  transit,  and  no 
recovery  can  be  had  for  its  loss  from  the  peril  insured  against.** 
Where  a  pohcy  states  that  it  covers  goods  on  the  first  floor  of  a  named 
building,  and  a  renewal  recmpt  names  merely  the  building,  the  agent 
knowing  that  the  goods  have  been  moved  to  another  floor,  the  renewal 
coveca  the  goods  in  their  new  location.^ 

XI.  I^BMiuus  AND  Assessments 

General  Principles 

129.  Nature  and  Grounds  of  Obligation. — The  premiums  or  assess- 
ments payable  by  the  insured  are  the  consideration  for  the  promise  of 
the  insured  to  indemnify  in  case  of  a  loss  within  the  policy.  While 
the  right  to  a  premium  grows  out  of  the  insurance  contract,  an  insur- 
ance company  does  not,  by  attempting  to  enforce  by  action  the  pay- 
ment of  premiums  on  a  policy  of  insurance  written  by  an  agent,  ratify 
his  unauthorized  oral  agreement  as  to  rates,  made  to  secure  the  busi- 
ness.* A  policy  of  life  assurance  which  stipulates  for  the  payment 
of  an  emnual  premium  by  the  assured,  with  a  condition  to  be  void 
<m  nonpayment,  is  not  an  insurance  from  year  to  year,  like  a  com- 
mon fire  policy;  but  the  premiums  constitute  an  annuity,  the  whole 
of  which  is  the  consideration  for  the  entire  assurance  for  life;  and 
the  condition  is  a  condition  subsequent  making  void  the  policy  by  its 
nonperformance.*  However,  a  policy  insuring  the  life  of  a  person 
for  one  year,  and  containing  a  covenant  on  the  part  of  the  insurer  t« 
renew  the  poUcy  on  certain  payments  and  contingencies,  is  a  policy 
for  a  definite  term,  one  year,  with  certain  rights  extending  after  that 
time.* 

130.  Payment  as  Condition  Precedent  to  Contract. — Unless  actual 
payment  of  the  premium  on  a  policy  is,  by  its  terms,  made  a  con- 
dition precedent  to  the  commencement  of  the  risk,  the  premium  need 
not  be  actually  paid  in  order  that  the  risk  may  attach,  as  the  obliga- 
tion of  the  insured  to  pay  is  a  good  consideration  for  the  promises  of 
the  insurer.*    Frequently,  however,  prepayment  is  made  a  condition 

19.  Palatine  Ins.  Co.  t.  Kehoe,  197  2.  New  Tork  Life  Ins.  Co.  t.  Stat- 

Mass.  364,  83  N.  E.  866,  125  A.  S.  B.  ham,  93  U.  S.  24,  43  IT.  S.  (L.  ed.) 

376,  14  Ann.  Cas.  690  and  note,  18  789. 

LJt.A.(N.S.)   1007.  3.  Rosenplanter  ▼.  Providoit  Sav. 

80.  Lndwig  t.  Jersey  City  Ins.  Co.,  Life  Assnr.  Soo.,  96  Fed  721,  37  C. 

48  N.  T.  379,  8  Am.  Rep.  556.  C.  A.  566,  46  LH.A.  473. 

1.  Fidelity,    etc,    Co.    v.    Fresno  4.  Commercial    Mnt.    Ins.    Co.    v. 

Fhnne,  etc.,  Co.,  181  Cal.  466, 119  Fac.  Union  Mnt.  Ins.  Co.,  19  How.  318, 16 

646,  37  L.B.A.(N.S.}  322.  U.  S.  (L.  ed.)  636  (promise  to  gtn 
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precedent,  and  where  this  is  the  case  the  risk  does  not  attach  until 
payment  is  made  in  the  absence  of  a  waiver  of  the  provision  by  the 
insurer.'  Such  a  waiver  is  usually  considered  to  be  established  by 
a  delivery  of  the  policy  under  an  express  or  implied  agreement  for 
credit,*  and  that  credit  was  given  is  usually  implied  froin  a  delivery 
of  the  policy  without  requiring  payment.'  In  the  absence  of  a 
special  provision  in  a  policy  to  the  contrary  the  general  agents  of 
the  insurer  may  waive  prepayment  of  the  flrst  premium  as  a  con- 
dition to  the  attachment  of  the  risk.'  Where  the  proposal  is  not 
made  a  part  of  the  contract  a  provision  therein  requiring  prepayment 
of  the  premium  is  of  no  eflfect,'  and  where  there  is  a  completed  con- 
tract of  insurance  effected  by  the  acceptance  of  an  application  a  pro- 
ATsion  in  the  undelivered  policy,  of  which  the  insured  is  not  notified, 
is  of  no  effect.**  There  is  authority  to  the  effect  that  where  it  is 
provided  that  the  company  shall  not  be  held  liable  under  the  policy, 
or  under  any  renewal  thereof,  until  the  premimn  in  full  therefor  is 
actually  paid,  and  that  if  the  premium  on  the  policy  was  not  paid 
within  fifteen  days,  as  therein  provided,  the  policy  should  be  null 
and  void,  no  recovery  can  be  had  where  the  property  was  destroyed 
during  the  fifteen  day  period,  the  premium  not  having  been  paid.** 

131.  Amount  of  Premium. — In  marine  insurance  the  amount  of 
premium  depends  on  the  rating  of  the  vessels  insured.  "Rating" 
means  the  determination  of  their  relative  state  or  condition  in  regard 
to  their  insurable  qualities.  Where  there  is  no  fixed  manner  in 
which  the  rating  of  a  vessel  is  ascertained  for  the  purpose  of  determin- 
ing whether  an  additional  premium  is  payable  under  an  open  or 
running  policy,  the  jury  may  consider  all  available  sources  of  infor- 
mation. The  fact  that  the  vessel  had  been  newly  and  thoroughly 
repaired,  and  had  been  surveyed  before  and  after  the  repairs,  the 
results  of  these  surveys,  and  the  results  also  of  the  examination  made 

preminm  note).    And  see  Baldwin  v.  American    Employers'    Liability    Ins. 

Phoenix  Ins.  Co.,  107  Ky.  356,  54  S.  Co.  v.  Tordyce,  62  Ark.  562,  36  S.  W. 

W.  13,  92  A.  S.  R.  362  (renewal).  1051,  54  A.   S.  R.   305;   Stewart   v. 

6.  Qiddings   v.    Northwestern    Mat.  Union  Mut.  Life  Ins.  Co.,  155  N.  Y. 

Life  Ins.  Co.,  102  U.  S.  108,  26  U.  S.  257,  49  N.  E.  876,  42  L.R.A.  147. 

(L.  ed.)  92;  Pino  v.  Merchants'  Mut.  8.  Miller  v.  Brooklyn  Life  Ins.  Co., 

Ins.   Co.,  19  La.  Ann.   214,  92  Am.  12  Wall.  285,  20  U.  "S.  (L.  ed.)  398; 

Dec.  529.  Taylor  v.  Merchants'  Fire  Ins.  Co.,  9 

6.  Miller  v.  Brooklyn  Life  Ins.  Co.,  How.  390,  13  U.  S.  (L.  ed.)  187. 
12  Wall.  285,  20  U.  S.  (L.  ed.)  398;  Note:  69  A.  S.  R.  150. 
Franklin  Fire  Ins.  Co.  v.  Colt,  20  Wall.  9.  Sheldon  v.  Coneeticut  Mut.  Life 
660,  22  U.  S.  (L.  ed.)  423.  Ins.  Co.,  25  Conn.  207,  65  Am.  Dec 

Note:  69  A.  S.  R.  150.  565. 

7.  Miller  v.  Brooklyn  Life  Ins.  Co.,  10.  Kno  v.  Merchants'  Mut.  Ins.  Co., 
12    Wall.    285,    20    U.    S.    (L.    ed.)  19  La.  Ann.  214,  92  Am.  Dec.  529. 
398;   Marqusee  v.  Hartford  Fire  Ins.  11.  Bradley   v.   Potomac   Fire   Ins. 
Co.,  198  Fed.  475,  1023,  119   C.  C.  Co.,  32  Md,  108,  3  Am.  Rep.  12L 

A.  251,  275,  42  LJl.A.j(N.S.)   1025; 
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by  seamen,  are  evidence  of  her  condition  and  insurable  status.  A 
usage  that  the  rating  referred  to  in  a  policy  is  that  on  the  register  of 
the  company,  if  it  is  admissible  at  all,  can  only  apply  to  the  case  of  a 
vessel  which  has  an  actual  rating  on  Uie  books  of  the  company  so 
recent  as  to  be  recognized  by  insurers  as  a  valid  rating.**  Where 
the  amount  of  a  premium  to  be  paid  is  variable  and  a  knowledge  of 
the  amount  rests  peculiarly  with  the  insurer,  he  must  show  that  the 
sum  which  he  demanded  was  correct.** 

132.  Recovery  Back  of  Premiums  Paid. — The  general  rule  is  that 
an  action  will  not  lie  to  recover  premiums  paid  on  an  insurance  which 
is  illegal  by  reason  of  the  policy  being  illegal  by  statute,  or  by  reason 
of  the  illegality  of  the  adventure  insured.**  This  is  true  in  the  case 
of  an  insurance  without  interest,*'  and  the  fact  that  the  agent  of  the 
insTirer  represented  the  policy  to  be  valid  does  not  affect  the  case 
unless  fraudulently  made.**  This  rule  does  not  apply  where  the 
parties  are  not  in  pari  delicto.  Accordingly  one  who,  without  knowl- 
edge of  the  facts,  takes  an  assignment  of  a  policy  of  life  insurance 
which,  under  the  statute,  is  void  because  taken,  without  his  consent, 
upon  the  life  of  one  in  whom  the  applicant  has  no  insurable  interest, 
and  pays  the  premiums  thereon  in  reliance  on  the  assurance  by  the 
agent  of  the  company,  confirmed  by  its  vice  president,  that  the  policy 
is  valid  and  the  assignment  good,  niay  recover  back  the  premiums 
paid.  In  such  a  case  the  statute  of  limitations  does  not  begin  to 
run  against  a  right  to  recover  until  the  invalidity  of  the  contract  is 
discovered,  and  further  obligation  thereon  disavowed,  and  demand 
made  for  a  return  of  the  premiums  paid.*'  The  authorities  are 
unanimous  in  declaring  that  where  a  policy  was  secured  by  a  fraud- 
ulent misrepresentation  on  the  part  of  the  insured,  he  cannot,  after 
the  fraud  ha^  been  discovered  and  the  policy  avoided,  maintain  an 
action  for  the  return  of  the  premiums  paid  by  him.*^  But  where  the 
misstatements  made  by  the  insured  were  not  wilfully  false,  so  that 

12.  Orient  Mut.  Ins.  Co.  v.  Wright,  Cas.  832  and  note. 

1  Wall.  456,  17  U.  S.  (L.  ed.)  505.  16.  Harse  v.  Pearl  Life  Assnr.  Co., 

13.  Goodwin  v.  Provident  Sav.  Life  [1904]  1  K.  B.  558,  73  L.  J.  K.  B. 
Assnr.  Aas'n,  97  la.  226,  66  N.  W.  373,  52  W.  R.  457,  90  L.  T.  N.  S. 
157,  59  A.  S.  R.  411,  32  LJI.A.  473.  245,  20  Times  L.  Rep.  264,  3  British 

14.  American  Mut.  Life  Ins.  Co.  v.  Rol.  Cas.  832  and  note. 

Bertram,  163  Ind.  51,  70  N.  E.  258,  64  17.  American  Mut.  Life  Ins.  Co.  v. 

Ii.R.A.   935;   Lowry   v.   Bourdieu,  2  Bertram,  163  Ind.  51,  70  N.  E.  258, 

Dougl.  468,  14  Eng.  Rol.  Cas.  533;  64  L.R.A.  935. 

Vandyck  v.  Hewitt,  1  East  96,  5  Rev.  18.  Himely  v.  South  Carolina  Ins. 

Rep.  516,  14  Eng.  Bui.  Cas.  538  and  Co.,  1  Mill.  Const.  (S.  C.)  154, 12  Am. 

note.  Bee.  623 ;  Feise  t.  Parkinson,  4  Taunt. 

15.  Harse  v.  Pearl  Life  Assur.  Co.,  640,  13  Rev.  Rep.  710,  14  Eng.  Rul. 
ta904]  1  K.  B.  558,  73  L.  J.  K.  B.  Cas.  530  and  note. 

373,  62  W.  B.  457,  90  L.  T.  N.  S.  245,  Notes:  32  LJl.A.(N.S.)  300;  4  Ann. 
20  Times  I*  Rep.  264,  3  British  Bnl.   Cas.  123. 
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there  was  no  fraud  on  his  part,  and  the  policy  by  its  terms  was  void 
ab  initio,  so  that  the  risk  never  attached,  the  insured  is  entitled  to 
a  return  of  the  premiums.**  One  fraudulently  induced  by  an  insur- 
ance agent  to  take  a  policy  may  rescind  the  contract  and  recover  the 
premium  paid,  according  to  the  better  view,**  unless  such  false  repre- 
sentations are  not  material  to  him,  and  are  a  fraud  upon  the  insurer 
alone,*  though  there  is  some  authority  for  allowing  &e  insurer  to 
deduct  compensation  for  the  risk  during  the  time  it  has  run.*  The 
liability  of  an  insurance  company  for  a  return  of  premiums  is  not 
absolute  but  depends  on  whether  the  policy  has  become  a  binding 
contract  between  the  parties.  If  it  has,  and  the  risk  has  commenced, 
there  can  be  no  apportionment,  and  no  action  lies  for  the  recovery  of 
the  premiums  paid.*  In  marine  insurance  it  is  the  settled  rule  that 
if,  for  any  cause,  the  risk  under  a  policy  has  not  attached  the  premium 
should  be  returned,  but  if  the  risk  has  once  attached  there  can  be 
no  apportionment  of  the  premium.*  In  the  case  of  an  insurance  on 
a  voyage  at  and  from  one  port  to  another,  and  at  and  from  thence, 
etc.,  the  policy  is  entire  and  there  can  be  no  return  of  premium  where 
the  risk  is  once  begun,*  and  a  contract  of  insurance  on  time  on  a 
vessel  warranted  free  from  capture  is  entire,  so  that  where  the  risk  is 
commenced,  and  a  capture  is  made,  no  part  of  the  premium  is  re- 
tiurnable.*  Where  a  vessel  is  insured  at  and  from  a  port  and  sails 
in  an  unseaworthy  condition,  the  insured  is  entitled  to  retain  the 
premium  as  the  risk  has  attached,  but  where  the  risk  does  not  attach 
until  the  vessel  sails,  and  it  is  then  unseaworthy,  the  risk  does  not 
attach  and  a  different  rule  prevails.'  A  policy  insuring  a  vessel  on  a 
specified  voyage  attaches  though  in  fact  the  vessel  has,  unknown 

19.  Connecticut  Mut.  life  Ins.  Co.  1.  Mailhoit  v.  Metropolitan  Life 
V.  Pyle,  44  Ohio  St.  19,  4  N.  E.  465,  Ins.  Co.,  87  Me.  374,  32  AtL  989,  47 
58  Am.  Rep.  781;  Jones  v.  Insurance  A.  S.  R.  336. 

Co.  of  North  America,  90  Tenn.  604,       2.  Note:  3  British  Rul.  Cas.  856. 
18  S.  W.  260,  25  A.  S.  R.  706;  Elliott       8.  Mailhoit    v.    Metropolitan    Life 

V.  Knights  of  Modern  Maccabees,  46  Ins.  Co.,  87  Me.  374,  32  All.  989,  47 

Wash.  320,   89   Pac.   929,  13   L.R.A.  A.  S.  R.  336. 

(N.S.)    856;    Feise   v.    Parkinson,    4       4.  Taylor  v.  Lowell,  3  Mass.   331, 

Taunt.  640, 13  Rev.  Rep.  710,  14  Eng.  3  Am.  Dec.  141;  Robertson  v.  United 

Rul.  Cas.  530  and  note.  Ins.  Co.,  2  Johns.  Cas.  (N.  Y.)  250, 

Notes:  32  L.R.A.(N.S.)  300;  4  Ann.  1  Am.  Dec.  166   (failure  to  specify 

Cas.  123.  interest  of  insured) ;  Cheriot  v.  Bar- 

20.  Mailhoit    v.    Metropolitan    life  ker,  2  Johns.  (N.  Y.)  346,  3  Am.  Dec. 
Ins.  Co.,  87  Me.  374,  32  Atl.  989,  47  437;  Tyrie  v.  Fletcher,  2  Cowp.  666, 
A.  S.  R.  336;  Hedden  t.  OrifiSn,  136  14  Eng.  Rul.  Cas.  502  and  note. 
Mass.  229,  49  Am.  Rep.  25;  Kettlewell       5.  Bermon  t.  Woodbridge,  2  DongL 
T.  Refuge  Aasor.  Co.,  [1908]  1  K.  B.  781,  14  Eng.  Rul.  Cas.  507. 

545,  77  L.  J.  K.  B.  421,  97  L.  T.  N.  8.       6.  Tyrie  v.  Fletcher,  2  Cowp.  686, 
896,  24  Times  L.  Rep.  217,  52  Sol.  J.  14  Eng.  RnL  Cas.  502. 
158,  3  British  Rul.  Cas.  844  and  note.       7.  Taylor  ▼.  Lowdl,  3  Mass.  331,  3 
Note:  4  Ann.  Cas.  123.  Am.  Dec.  14L. 
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to  the  pi^ee,  c(»npleted  the  voyage,  and  the  premium  is  earned.* 
However,  in  the  case  of  a  veesel  warranted  to  sail  with  convoy  or  by  a 
certain  date  evidence  of  a  usage  to  return  part  of  the  premium  where 
the  vessel  departs  without  convoy  or  after  the  date  named  has  been 
held  admissible.*  Where  a  note  is  given  in  consideration  of  the 
issuance  and  delivery,  within  a  stated  time,  of  an  insurance  policy, 
and  the  proceeds  of  the  note  are  appropriated  by  the  insurer  without 
issuance  of  the  policy,  the  applicant  may  recover  such  proceeds  as  for 
money  had  and  received.^* 

PayTnent 

133.  In  General;  Rebates. — Where  a  certain  period  of  grace  is 
allowed  for  the  payment  of  a  premium,  payment  within  the  period 
may  be  made  by  the  beneficiary  after  the  death  of  the  assured,  accord- 
ing to  the  better  view,^!  though  cases  to  the  contrary  may  be  found.^* 
On  similar  principles  a  tender  of  payment  of  the  premium  though 
made  after  loss,  but  within  the  term  for  which  credit  has  been  given, 
is  a  sufficient  compliance  with  a  condition  that  payment  is  a  condition 
precedent  to  recovery.  The  company  cannot  refuse  such  tender,  and 
then  successfully  insist  upon  a  nonsuit,  because  the  premium  was  not 
actually  paid."  Where  a  premium  falls  ducf  on  Sunday,  the  "thirty 
days  of  grace"  allowed  by  the  policy  commences  to  run  at  midnight  of 
that  day  and  not  on  the  following  Monday,  although  by  law  the  in- 
sured would  be  entitled  to  make  payment  on  Monday  without  grace.*^ 
The  instruction  to  agents  that  after  thirty  days'  delay  in  the  payment 
of  premium,  a  health  certificate  is  required,  is  not  binding  on  the 
insiu^,  who  may  rely  upon  the  provision  in  the  policy  itself  that  the 
payment  must  be  made  "during  life."  *•  The  omission  of  the  insured 
to  read  a  life  insurance  policy  when  delivered  to  him  and  payment  of 
premiums  made,  and  when  in  answer  to  his  inquiry  the  insurance 
agrait'told  him  that  the  policy  conformed  to  their  agreement,  does  not 

8.  Bradford  v.  Symondson,  7  Q.  B.  51  W.  R.  211,  87  L.  T.  N.  S.  516,  19 

D.  456,  50  L.  J.  Q.  B.  582,  45  L.  T.  Times  L.  Rep.  24,  2  British  RoL  Cas. 
N.  S.  364,  30  W.  R.  27,  14  Eng.  Rul.    183  and  note. 

Cas.  521.  There  is  authority  to  the  contrary. 

9.  Long  ▼.  AOsD,  4  Doagl.  276,  14  14  L.R.A.  284  note. 

Eng.  Rul.  Cas.  517.  12.  Note:  2  British  Rul.  Cas.  196. 

10.  Summers  v.  Mutual  Life  Ins.  IS.  Famnm  v.  Phosniz  Lis.  Co.,  83 
Co.,.  12  Wyo.  369,  75  Pac  937, 109  A.  Cal.  246,  23  Pac  869, 17  A.  S.  R.  233. 
S.  R.  992,  66  L.R.A.  812.  Note:  14  L.R.A.  283, 284  (life  insur- 

11.  Wright  V.  Supreme  Command-  ance). 

«ry  of  Golden  Rule,  87  Ga.  426,  13  S.       14.  Mtaa.  Life  Ins.  Co.  v.  Wimberly, 

E.  564, 14  L.R.A.  283  and  note;  Gott-  102  Tex.  46,  112  S.  W.  1038,  132  A. 
lieb   V.   Abraham   Lincohi   Mnt  life   S.  R.  862,  23  L.RA.(N.S.)  759. 

Ins.  Co.,  225  Pa.  St.  102,  73  Atl.  1057,       15.  Kendrick  v.  Mutual  Ben.  Life 
133  A.  8.  R.  856;  Stuart  v.  Freeman,   Ins.  Co»  124  N.  C.  315,  32  S.  K.  728. 
[1903]  1  K.  B.  47.  72  L.  J.  K.  B.  1,   70  A.  S.  B.  692. 
R.  C.  L.  XrV.— 61.  961 
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constitate  such  negligence  as  to  estop  the  insured  from  denying  that  by 
accepting  the  policy  he  agreed  to  a  provision  therein  contained,  but  of 
idiich  he  was  ignorant  and  to  which  he  had  not  agreed,  to  the  effect 
that  the  annual  premium  should  be  paid  in  subsequent  years  on  a  date 
earlier  than  that  on  which  the  policy  was  issued.^'  Where  the  insurer 
accepts  the  obligation  of  its  agent  or  a  broker  for  a  premium  it  can- 
not compel  the  insured  to  pay  the  premium  but  must  rely  on  the 
agent's  or  broker's  obligation.*'  It  has  been  held  that  where,  in 
violation  of  a  statute,  an  insurance  agent  has  allowed  an  applicant  for 
insurance  a  rebate  on  the  premium,  the  agent  may  recover  tiie  balance 
of  the  premium  from  the  insured,  as  public  policy  requires,  in  such 
a  case,  that  the  guilty  party  should  be  allowed  to  recover,  the  pari 
delicto  rule  not  applying; "  but  this  rule  seems  to  be  open  to 
dispute." 

134.  Persons  to  Whom  Payment  May  Be  Made. — If  an  unauthor- 
ized person  solicits  an  application  for  insurance,  and  the  insurance 
company  recognizes  the  regularity  of  the  application,  it  thereby 
recognizes  such  person  as  its  agent ;  the  payment  of  the  fi^st  advance 
premium  to  him  is  payment  to  the  company,  and  estops  it  from 
denying  such  payment  to  the  home  office.**  And  where  an  insurer, 
with  knowledge  that  a  premium  has  been  paid  to  one  ostensibly  its 
agent,  remains  silent  until  after  the  death  of  the  insured,  it  cannot 
deny  the  agent's  authority  to  receive  the  premium.*  But  a  condition 
of  a  policy  of  a  mutual  insurance  company  that  no  insurance  shall 
take  effect  until  the  cash  premium  has  been  actually  paid  at  the 
office  of  the  company,  and  that  every  insurance  agent,  or  other  person 
forwarding  applications  or  receiving  premiums,  is  the  agent  of  the 
applicant,  and  not  of  the  company,  is  not  complied  with  by  a  pay- 
ment of  the  premium  to  an  insurance  agent  through  whom  the  appli- 
cation ia  received  and  the  policy  delivered.*  Payment  to  the  agent 
who  solicited  the  insurance  and  to  whom  the  first  premium  was  paid, 
without  notice  of  the  termination  of  his  agency,  is  sufficient,*  and 
an  insurer  who  delivers  a  policy  to  an  insurance  broker  on  the  under- 
standing that  he  is  to  deliver  it  to  the  insured,  collect  the  premium, 
retain  his  percentage,  and  remit  the  balance  to  the  insurer,  makes 
the  broker  his  agent  in  fact  for  that  transaction,  and  the  receipt 

16.  McMaster  v.  New  York  Life  Ins.   13  Ind.  App.  1,  41  N.  E.  18,  55  A.  S. 
Co.,  183  U.  S.  25,  22  S.  Ct.  10,  46  U.   R.  217. 

S.  (L.  ed.)  64.  1.  Southern  life  Ins.  Co.  ▼.  McCain, 

17.  Union  Ins.  Co.  v.  Grant,  68  Me.  96  U.  S.  84,  24  U.  S.  (L.  ed.)  653. 
229,  28  Am.  Rep.  42.  2.  Molrey  v.   Shawmut   Mnt.   Fire 

18.  Rideout  v.  Mars,  99  Miss.  199,  Ins.  Co.,  4  Allen  (Mass.)  116,  81  Am. 
64  So.  801,  Ann.  Gas.  1913D  770,  35  Doc.  689. 

LJRA.(N.S.)   485.  8.  Southern  Life   Ins.   Co.   v.   Me- 

19.  Note:  35  L.R.A.(N.8.)  485,  466.    Cain,  96  U.  S.  84,  24  U.  S.  (L.  ed.) 
.     20.  Terry  v.  Provident  Fund  Soc,   653. 
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of  the  premium  by  such  agent  is  the  receipt  by  the  insurer.*  A 
provisioii  in  a  policy  stipulating  that  the  policy  shall  be  void  unless 
payment  of  the  premium  shall  be  made  to  the  secretary,  or  an  agent 
of  the  insurer  duly  appointed  as  such  in  writing,  is  intended  to  protect 
the  insurer  against  default  on  the  part  of  mere  solicitors  for  insurance 
from  the  insured,  but  not  to  make  the  latter  answerable  for  the 
default  of  the  insurer's  agents;  and  if  the  insurer,  either  expressly 
or  by  acts  warranting  the  implication,  in  fact  appoints  an  agent  to 
deliver  a  policy  and  collect  the  premium,  the  receipt  of  the  money 
by  such  agent  is  the  receipt  by  tiie  insurer,  and  operates  as  a  waiver 
of  such  condition  in  the  policy,  although  the  insurer  does  not  in 
fact  receive  the  premium.*  The  authority  of  a  partnership  to  accept 
premiums  is  ended  by  the  death  of  a  partner;  •  and  the  existence 
of  war  revokes  the  authority  of  an  agent  of  a  corporation  organi2«d 
under  a  foreign  neutral  government  and  payment  may  not  be  naade 
to  him  by  a  belligerent  where  the  corporation  does  business  by  virtue 
of  a  license  from  one  of  the  belligerents.'  Where  a  policy  of  life 
insurance  provides  that  premiums  thereon  may  be  paid  to  an  agent 
producing  a  receipt  therefor  signed  by  the  president  or 'other  named 
officers  of  the  corbpany,  the  payment  of  premiums  is  sufficiently 
established  in  a  suit  on  the  policy,  by  evidence  that  they  were  paid 
to  one  held  out  as  a  general  agent  of  the  company,  who  delivered  a 
receipt  signed  by  the  president  when  the  payment  was  made.* 

135.  Persons  by  Whom  Payment  May  Be  Made. — Where  payment 
is  made  a  condition  precedent,  the  first  payment  of  a  life  insurance 
premium  by  a  third  person,  without  the  knowledge  of  the  insured, 
although  with  his  money,  is  of  no  effect,  and  after  the  death  of  the 
insured  such  payment  cannot  be  satisfied.'  An  assignee  of  a  policy 
who  in  good  faith  has  paid  the  premiums  on  the  policy  is  entitled  to 
reimbursement  though  the  assignment  vested  in  him  only  a  partial 
interest  in  the  policy.** 

136.  Medium  of  Payment  Generally. — There  can,  of  course,  be  no 
doubt  that  in  the  absence  of  any  prescribed  mode  of  payment  of 
premiums,  the  power  to  prescribe  it  by  the  insurer  is  necessarily 
implied.**    Generally,  it  may  be  said  that,  where  accepted  as  such, 

4.  Arthurholt  v.  Susquehanna  Mut.  Life  Assur.  Soe.,  42  N.  Y.  54,  1  Am. 

Kre  Ins.  Co.,  159  Pa.  St.  1,  28  Atl.  Rep.  490. 

197.  39  A.  S.  R.  659.  8.  Clement  v.  New  York  life  Ins. 

Note:  38  L.R.A.(N.S.)   816.  Co.,  101  Tenn.  22,  46  S.  W.  561,  70 

6.  Arthurholt  v.  Susquehanna  Mut  A.  S.  R.  650,  42  L.R.A.  247. 

Fire  Ins.  Co.,  159  Pa.  St  1,  28  Atl.       9.  Whiting  ▼.   Maaeaehusetts   Mut. 

197,  39  A.  S.  R.  659.  life  Ins.  Co.,  129  Mass.  240,  37  Am. 

6.  Martina  v.  International  Life  Ins.  Rep.  317. 

Soc,  53  N.  Y.  339,  13  Am.  Rep.  529.       10.  Harley  v.  Heist,  86  Ind.  196,  44 

7.  Martine  v.  International  Life  Ins.   Am.  Rep.  285. 

8oc.,  53  N.  Y.  339,  13  Am.  Rep.  529,  11.  Union  Ins.  Co.  v.  Hoge,  21  How. 
overruling   Robinson   y.   International  35,  16  U.  S.   (L.  ed.)   6L 
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payment  may  be  accomplished  by  the  delivety  to  the  insurer  of  a 
draft,**  and  where  this  is  done  the  effect  of  payment  is  not  destroyed 
by  the  fact  of  failure  of  the  drawer  after  the  draft  had  been  received 
by  the  insurer ;  *•  or  payment  may  be  made  by  the  delivery  of  the 
personal  check  of  the  insured,  if  it  is  accepted  as  payment.**  But  if  a 
check  which  is  sent  as  payment  of  an  iustabnent  of  premium  is 
not  received  nor  accepted  as  payment,  nor  pleaded,  as  such,  nor  ever 
paid,  and  the  insured  did  not  at  any  time  after  the  check  was  drawn 
have  funds  in  the  drawee  bank  sufficient  to  pay  it,  the  mnilipg  and 
sending  of  the  check  is  not  a  payment.**  Where  an  insurer  accepts 
in  lieu  of  payment  of  a  premium  an  order  on  the  insured's  employer 
and  the  latter  retains  the  amount  from  the  employee's  wages,  the 
premium  will  be  considered  as  paid  for  purposes  of  recovery  on  the 
policy,"  and  even  where  the  wages  are  not  so  retained  the  insurer 
must  give  notice  thereof  and  an  opportunity  to  pay  to  the  insured.*' 
The  payment  of  the  first  premium  required  by  an  application  for 
insurance,  to  be  made  before  the  policy  will  become  binding,  is  not 
effected  by  the  release  to  the  applicant  of  the  agent's  commission  and 
payment  by  the  applicant  of  the  balance,  where  the  commission  is  not 
due  until  the  premium  has  been  paid  in  cash  and  the  policy  issued, 
and  all  moneys  received  by  the  agent  are  to  be  held  in  trust  for  the 
company,  while  the  binding  slip  requires  a  return  of  the  money 
acknowledged  to  have  been  received,  on  rejection  of  the  policy.*' 
Nor  can  payment  bi  effected  by  the  delivery  of  a  horse  to  the  agent 
of  the  insurer."  Payment  of  premium  may  be  accomplished,  how- 
ever, by  an  agent  of  the  company  verbally  agreeing  with  the  applicant 
that  he  will  provide  for  the  required  cash  portion  himself,  which 
shall  be  considered  and  held  to  be  paid  to  the  company,  and  a  note 
for  the  balance  shall  be  given  by  the  applicant  to  the  company  at 
some  future  time,  and  that  the  insurance  shall  take  effect  when  the 
proposals  are  accepted;  especially  after  the  company  has  led  the 
applicant  to  believe  that  the  premium  is  agreed  to  be  considered  as 
paid  by  the  agent  when  the  proposition  for  insurance  is  acc^ted 
by  it    The  surrender  of  the  right  to  the  unearned  premium  on  a 

12.  Bell  V.  Hudson  Bay  Ins.  Co.,  44  Mich.  141,  20  N.  W;  829,  54  Am.  Rep. 
Can.  Sup.  Ct.  419,  21  Aim.  Cas.  788.   354. 

13.  MacMdboD  v.  United  States  Life  17.  Euiy  v.  Standard  Life,  etc.,  Ins. 
Ins.  Co.,  128  Fed.  388, 63  C.  C.  A.  130,  Co.,  89  Tenn.  427,  14  S.  W.  929,  10 
63  L.RJL.  87.  L.RA.  534. 

14.  Lehman  v.  Omin,  124  Ala.  21^  18.  Union  Cent  Life  Lis.  Co.  y. 
27  So.  475,  82  A.  S.  R.  159,  51  L.RA.  Robinson,  148  Fed.  358,  78  C.  C.  A. 
112;  Mutual  Life  Ins.  Co.  v.  Chattar  268,  8  LJt.A.(N.S.)  883  and  note, 
nooga  Savings  Bank,  (Okla.),  150  Pafi.  There  is  authority  to  the  contrary.  8 
190,  L.R.A.1916A  669  and  note.  LJR.A.(N.S.)  884,  885  note. 

16.  Walls  V.  Home  Ins.  Co.,  114  Ky.       19.  Hoffman  v.  John  Hancock  Mnt 
611,  71  S.  W.  650,  102  A.  S.  R.  298.   life  Ins.  Co.,  92  U.  S.  161,  23  U.  S. 
16.  Lyon  v.  Travelers'  Ins.  Co.,  55    (L.  ed.)  539. 
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policy  in  an  insolvent  company  may  constitute  payment  of  the 
premium  on  a  policy  where  it  is  so  agreed;**  and  where  credit  is 
given  by  an  insurance  company  for  the  payment  of  the  premiiim, 
it  has  no  right  to  cancel  the  policy  for  nonpa3rment,  except  by  putting 
the  insured  in  default  and  giving  him  personal  notice.*  A  member 
of  a  mutual  benefit  society  cannot  be  declared  in  default  tor  nonpay- 
ment of  assessments,  if  he  has  paid  in  enough  money  to  meet  the 
assessments,  but  it  had  been  wrongfully  diverted  to  other  purposes 
in  excess  of  the  authority  of  the  society.* 

137.  Cancellation  of  Debt  of  Insurer's  Agent. — ^Notwithstanding 
some  authority  to  the  contrary,*  the  general  rule  would  seem  to  be 
that  an  insurance  agent  has  no  apparent  authority  to  accept  the 
cancellation  of  his  own  indebtedness  in  satisfaction  of  the  premium 
on  a  policy,  and  where  the  person  dealt  with  has  knowledge  of  the 
agency,  he  cannot  avail  himself  of  payment  made  in  that  way.*  Ac- 
cordingly one  who  gives  his  notes  in  payment  of  a  premium  cannot 
defeat  recovery  thereon  by  showing  an  agreement  that  they  were 
excluded  merely  for  exhibition  to  the  corporation  and  returned  to  him, 
and  that  the  premium  was  to  be  paid  by  cancellation  of  the  agent's 
indebtedness  to  him,  since  the  agent  had  no  authority  to  make  such 
agreement'  If,  however,  an  insurance  agent  actually  carries  out 
his  agreement  to  apply  an  indebtedness  due  by  him  to  the  insured 
to  the  payment  of  a  premium,  and  remits  the  amount  to  the  insurer, 
rt  is  held  that  this  constitutes  a  valid  payment  of  the  premium,*  and 
where  a  cash  tender  of  the  premium  is  made  in  good  faith  by  the 
insured  to  the  insurer's  agent,  but  the  latter  refuses  it,  stating  that 
be  has  sufficient  funds  of  the  insured's  in  his  possession  to  cover  the 
premium,  and  will  apply  them  to  that  purpose,  a  sufficient  payment 
of  the  premium  results,  although  the  agent  does  not  actually  apply 
the  funds  as  promised,'  especially  where  the  company  is  indebted 
to  the  agent  in  an  amount  equal  to  the  premium.*  Where  an  assess- 
ment a^ociation  makes  a  bank  its  depositary,  authorizing  it  to 
receive  assessments  from  members  but  directing  it  not  to  accept  those 
past  due  unless  specially  authorized,  and  a  member,  who  is  a  depositor 

20.  Sheldon    v.     Connecticut    Mnt.       4.  Briggs  v.  Collins,  113  Ark.  190. 

Life  Ins.  Co.,  25  Conn.  207,  65  Am.  167  S.  W.  1114,  L.R.A.1916A  686  and 

Dec.  565;  Oazzam  v.  German  Union  note;  Tomsecek  v.  Travelers'  Ins.  Co., 

Fire  Ins.  Co.,  155  N.  C.  330,  71  S.  E.  113  Wis.  114,  88  N.  W.  1013,  90  A. 

434,  Ann.  Cas.  1912C  362.  8.  R.  846,  57  L.R.A.  455. 

1.  Pamum  v.  Phoenix  Ins.  Co.,  83       6.  Briggs  v.  Collins,  113  Ark.  190, 
Cal.  246,  23  Pac.  869, 17  A.  S.  R.  233.  167  S.  W.  1114,  L.R.A.  1915A  686. 

2.  Clark    v.    Iowa   State    Traveling       6.  Note:  L.R.A.1915A  689. 
Men's  Ass'n,  156  la.  201,  135  N.  W.       7.  Note:  L.R.A.1915A  688,  689. 
1114,  42  Ii.R.A.(N.S.)  631.  8.  Wooddy   v.    Old   Dominion   Ins. 

8.  Western  Assur.  Co.  v.  McAlpin,   Co.,  31  Grat.  (Va.)  362,  31  Am.  Sep. 
23  Ind.  App.  220,  55  N.  E.  119,  77   732. 
A.  S.  R.  423. 
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at  the  bank  and  there  pays  his  assessments,  has  an  agreement  with 
the  cashier  to  pay  his  assessment,  if  he  should  at  any  time  forget  it, 
and  charge  the  same  to  his  account,  such  agreement  does  not  con- 
stitute payment,  so  as  to  prevent  a  lapse  of  the  policy,  of  an  assess- 
ment of  which  neither  the  cashier  nor  the  bank  has  notice.* 

138.  Offsets  against  Insurer  as  Applicable  to  Premium. — Subject 
to  the  exceptions  hereinafter  noted,  the  rule  may  be  laid  down  broadly 
that  an  insurance  company  has  no  right  to  declare  a  policy  of  insur- 
ance forfeited  for  the  nonpayment  of  a  premium,  assessment,  or 
dues,  when  at  the  time  the  company  is  in  any  way  indebted  to  the 
policy  holder,**  either  for  dividends  declared  or  other  funds  which 
it  may  have  in  its  hands  belonging  to  the  insured.^*  Where,  however, 
a  debt  due  the  insured  is  insufficient  to  pay  a  premium,  the  company 
is  not  bound  to  apply  it  to  the  premium,  in  the  absence  of  an  offer 
on  the  part  of  the  insured  to  pay  the  balance,  and  profits  earned  but 
not  declared  as  dividends  or  otherwise  cannot  be  treated  as  funds  in 
the  hands  of  the  insurance  company  applicable  to  the  payment  of 
premiums  or  assessments ;  and  the  company,  therefore,  is  not  required 
so  to  apply  them  and  thus  prevent  a  forfeiture  of  the  policy.**  The 
fact  that  the  insurer  owes  the  insured  money  on  a  transaction  not 
connected  with  the  insurance  also  does  not  prevent  a  forfeiture  for 
nonpayment  of  an  assessment." 

139.  Payment  by  Note  Generally. — The  better  view  is  that  i;hoagb 
one  of  the  conditions  of  an  insurance  policy  is  that  it  "shall  not 
be  valid  or  binding  until  the  first  premium  is  paid,"  if  it  is  silent  as 
to  the  mode  of  payment,  promissory  notes  received  by  the  company, 
even  in  the  absence  of  any  express  agreement,  must  be  deemed  to 
have  been  accepted  in  payment  of  the  premium.  The  p<^icy  is 
binding,  and  is  a  valid  consideration  for  the  notes.**  Where  such  is 
the  case  payment  may  be  made  by  a  note  of  the  insured  payable  to 
his  own  order  and  delivered  but  not  indorsed  by  him.*'  Where  a 
note  is  given  to  the  agent  of  the  insurer  individuedly  and  he  procures 

9.  Griffith  v.  Merchants'  life  Ass'n,  etc.,  171  Ind.  410,  86  N.  E.  482,  131 
141  la.  414,  119  N.  W.  694,  133  A.  S.  A.  S.  E.  253,  17  Ann.  Caa.  503  and 
E.  177.  note,  23  L.E.A.(N.S.)  304  and  note. 

10.  Notes:  23  L.E.A.(N.S.)  304,  17  14.  Miller  v.  Brooklyn  Life  Ins.  Co., 
Ann.  Cas.  506.  12  Wall.  285,  20  U.  S.  (L.  ed.)  398; 

11.  Caywood  v.  Supreme  Lodge,  Union  Cent.  life  Ins.  Co.  v.  Taggait, 
etc.,  171  Ind.  410,  86  N.  E.  482,  131  55  Minn.  95,  56  N.  W.  579,  43  A.  S. 
A.  S.  E.  253,  17  Ann.  Cas.  503  and  R.  474. 

note,  23  L.R.A.(N.S.)   304  and  note.  15.  Unteiiftmscheidt     v.     Missouri 

But  see  Wheeler  v.  Connecticut  Mut.  State  L.  Ins.   Co.,  160  la.  223,  138 

life  Ins.  Co.,  82  N.  Y.  543,  37  Am  N.  W.  459,  45  L.R.A.(N.S.)  743.    But 

Rep.  594.  see  McDonald  v.  Provident  Sav.  Life 

12.  Notes:  23  L.R.A.CN.S.)  306,  17  Assur.  Soc,  108  Wis.  213,  84  N.  W. 
Ann.  Cas.  507.  154,  81  A.  S.  R.  885,  holding  that  pay- 

13.  Caywobd    v.    Suprp.me    Lodge,  ment  is  not  shown  by  such  evidence. 
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its  discount  there  is  an  actual  payment  of  the  premium,^*  eq>eoiall7 
if  the  agent  settles  mth  the  insurer  on  the  basis  of  a  cadi  promium." 
The  insurer  will  be  deemed  to  have  waived  actual  payment  in  caah 
by  accepting  a  note,  unless  the  agent  accepting  the  note  had  no 
authority  to  do  so,**  and  such  lack  of  authority  exists  where  the 
policy,  expressly  provides  that  no  agent  has  power  to  grant  credit  or 
to  extend  the  time  for  the  payment  of  any  premium,**  though  even 
where  such  a  provision  is  made  the  taking  of  a  note  will  constitute 
«  payment  of  the  premium,  where  the  custom  is  for  the  agent  to 
take  the  note  in  his  own  name  and  charge  it  to  himself  in  his  account 
with  the  company,  being  responsible  for  its  collection,**  and  an  insurer 
accepting  and  holding  imtil  maturity  a  note  given  for  the  first 
premium  on  a  life  policy  thereby  recognizes  the  authority  of  its 
agent  who  took  it,  to  do  so.*  A  receipt  delivered  by  an  agent  to  the 
assured  for  the  first  premium  may  be  explained  and  avoided  by  parol 
evidence  showing  that  no  actual  payment  took  place,  and.  that  the 
agent,  without  the  authority  of  his  principal,  took  the  promissory 
note  of  the  assured,  which  was  never  paid,  the  receipt  containing  a 
condition  that  the  failure  to  pay  the  note  at  maturity  ended  the 
policy.* 

140.  Avoidance  of  Note. — A  premium  note  may  be  avoided  where 
the  policy  for  whose  consideration  it  was  issued  is  voidable,*  or  the 
note  was  procured  by  false  representations  as  to  the  solvency  of  the 
insurer,*  or  false  representations  as  to  the  persons  who  were  to  con- 
stitute the  governing  board  of  the  insurer.*  But  a  false  return  of  the 
secretary  of  an  insurance  company,  made  in  pursuance  of  law,  falsely 
showing  the  capital  stock  of  said  corporation  to  have  been  all  paid 
in,  is  no  defense  to  a  premium  note  given  for  a  policy  in  said  com- 

16.  Careon  v.  Jersey  City  Fire  Ins.  Co.,  134  la.  84,  108  N.  W.  1025,  12 
Co.,  43  N.  J.  L.  300,  39  Am.  Rep.   L.R.A.(N.S.)  42L 

584.  1.  Stewart  v.  Union' Mat  life  Ins. 

17.  Buckley  v.  Citizens'  Ins.  Co.,  188  Co.,  155  N.  T.  257,  49  N.  E.  876,  42 
N.  T,  399,  81  N.  E.  165,  13  L.B.A.   L.R.A.  147. 

(N.S.)  889;  Virginia  Life  Ins.  Co.  v.  2.  Batson  v.  Fidelity  Mut.  Life  Ins. 

Hairston,  108  Va.  832,  62  S.  E.  1057,  Co.,  155  Ala.  265,  46  So.  578,  130  A. 

128  A.  S.  R.  989.  S.  R.  21. 

18.  Lawrence  v.  Penn  Mut.  Life  Ins.  3.  Dunham  v.  Morse,  158  Mass.  132, 
Co.,  113  La.  87,  36  So.  898, 1  Ann.  Cas.  32  N.  E.  1116,  35  A.  S.  R.  473  (nn- 
965  and  note;  McAllister  y.  New  Eng-  authorized  taking  of  note  rendered 
land  Mut.  Life  Ins.  Co.,  101  Mass.  policy  voidable)';  Frost  ▼.  Saratoga 
558,  3  Am.  Rep.  404;  Stewart  v.  Union  Mut  Ins.  Co.,  5  Denio  (N.  T.)  154, 
Mut.  Life  Ins.  Co.,  155  N.  T.  257,  4D  49  Am.  Dec.  234. 

N.  E.  876,  42  LJI.A.  147.  J^ote:  32  L.B.A.  492. 

19.  Batson  ▼.  Fidelity  Mat.  Life  Ins.  4.  Columbus  City  Bank  v.  Phillips, 
Co.,  155  Ala.  866,  46  So.  578,  130  A.  22  Mo.  85,  64  Am.  Dec.  254.   . 

8.  B.  21;  Dunham  y.  Morse,  158  Mass.  5.  Penn  Mut.  Life  Ins.  Co.  y.  Crane, 
132,  32  N.  E.  1116,  35  A.  S.  R.  473.       134  Mass.  56,  45  Am.  Rep.  282. 

20.  Eimbro  v.  New  Tork  Life  Ins. 

967  " 


Digitized  by 


Google 


9 141  mSUBANCE  14  IL  C.  L. 

pany,  imles».  accompanied  by  evidence  that  the  defendant  saw  or 
knew  of  such  statemente,  and  was  thereby  deceived,  and  took  the 
poli<7  and  gave  the  note  relying  in  some  degree  on  the  statements 
which  it  contained.*  The  mere  insolvency  of  the  company  is  not 
such  "failure  of  consideration"  as  to  exonerate  a  policy  bolder  from 
paying  his  premium  note,'  and  on  insolvency  the  insured  is  not 
entitled,  when  sued  on  his  premium  notes,  to  have  the  value  of  his 
policy  estimated  by  way  of  equitable  set-off,  and  the  amount  credited, 
so  that  he  shall  only  be  forced  to  pay  the  residue.'  A  note  for  a 
premium  on  a  policy  of  insurance  which  was  to  be  written  on  the 
life  of  the  wife  of  the  applicant  for  his  benefit  cannot  be  enforced  if 
the  policy  is  written  for  her  benefit  and  the  company  refuses  to  be 
responsible  for  the  validity  of  an  assignment  to  the  husband  which 
the  agent  induces  the  wife  to  indorse  on  the  back  of  the  policy.* 
Premium  notes  given  by  members  of  a  mutual  insurance  company 
cannot,  however,  be  canceled  because  the  company  without  authority 
issued  policies  in  fixed  amounts  for  cash  premiums  so  long  as  there 
is  a  liability  for  losses  to  persons  insured  on  the  mutual  plan.**  A 
policy  holder  cannot  avoid  his  note  because  the  policy  was  rendered 
unenforceable  by  the  nonpayment  of  the  note  at  maturity,  as  there 
is  no  failtire  of  consideration  in  such  a  case,**  and  the  whole  premium, 
and  not  merely  a  pro  rata  part  of  it,  is  earned  on  default** 

141.  Evidence  of  Payment;  Contradicting  Recitals. — An  insurance 
company  which  received  and  appropriated  money  paid  by  a  policy 
holder,  knowing  that  it  was  intended  as  a  payment  of  a  premium,  can- 
not avoid  liability  on  the  policy  on  the  ground  that  he  had  not  re- 
ceived a  receipt  in  the  form  prescribed  by  the  terms  of  the  policy,** 
and  parol  evidence  is  admissible  to  show  the  mode  of  payment  of 
the  premium,  although  the  written  proposals  state  that  the  insurance 
shall  not  be  Isinding  until  the  premium  is  paid.  The  evidence  does 
not  contradict  or  vary  the  proposals,  for  the  mode  of  payment,  or  its 
legal  equivalent  or  satisfaction,  is  no  part  of  the  writing.**  The 
delivery  of  an  insurance  policy  to  the  insured  and  its  possession  by 
him  are  prima  facie  evidence  of  the  payment  of  the  cash  considera- 

6.  Fogg  V.  Pew,  10  Gray   (Mass.)       11.  Robinson  v.  German  Ins.  Co.,  51 
409,  71  Am.  Dec.  662.  Ark.  441,   11   S.   W.   686,  4  L.K.A. 

7.  Conigland  v.  North  Carolina  Mut.   251. 

Life  Ins.  Co.,  62  N.  C.  341,  98  Am.       12,  St  Paul  Fire,  etc.,  Ins.  Co.  v. 
Dec.  89.  Coleman,  6  Dak.  458,  43  N.  W.  693, 

8.  Conigland  v.  North  Carolina  Mut.   6  L.R.A  87. 

Life  Ins.  Co.,  62  N.  C.  341,  98  Am.  IS.  Matthews  v.  Metropolitan  Life 
Dec.  89,  Ins.  Co.,  147  N.  C.  339,  61  S.  E.  192, 

9.  Sydnor  v.  Boyd,  119  N.  C,  481,   18  L.RJL(N.8.)  1219  and  note. 

26  S.  E.  92,  37  L.R.A.  734.  14.  Sheldmi  v.  Connecticut  Mat.  life 

10.  Corey  v.  Sherman,  96  la.  114,  Ins.  Co.,  25  Conn.  207,  66  Am.  Dee. 
64  N.  W.  828,  32  LJI.A.  490.      .  565. 
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tion  redted  thfirein,"  except  where  the  policy  does  not  contain  a 
receipt  for  payment  and  indicates  that  a  separate  receipt  is  to  en- 
denoe  the  payment,^*  and  the  biuden  is  on  the  insurer  to  prove  non- 
payment of  a  premium  note,  in  order  to  avoid  a  policy  made  and 
accepted  on  condition  that  it  should  cease  and  determine  upon  failure 
by  tiie  assured  to  pay  when  due  a  premium  note  given  by  him  to 
the  insurers.*'  There  can  be  no  doubt  that  the  recital  of  payment 
of  the  premium  contained  in  a  policy  raises  a  presumption  that  pay- 
ment was  made,*'  but  whether  this  presumption  is  conclusive  or 
rebuttable  is  a  more  difficult  question.  Some  courts  have  held  that 
while  a  recital  of  the  payment  of  the  premium  in  a  policy  \mder  seal 
may  be  contradicted  for  other  purposes,  as  to  enforce  payment  of 
the  premium,  it  cannot  be  contradicted  for  the  purpose  of  avoiding 
the  policy.**  Other  courts,  however,  do  not  observe  any  such  dis- 
tinction, but  regard  the  recital  in  the  policy  as  a  mere  receipt,  like 
any  other,  which  is  prima  facie  evidence  of  payment,  but  only  prima 
facie,  and  which  may  be  contradicted  for  any  purpose.**  In  any 
event  the  recital  of  payment  may  be  contradicted  as  to  the  person 
named  in  the  loss  payable  clause,*  and  the  insurer  may  set  up  that 
the  premium  was  not  paid,  and  the  policy  did  not  take  effect,  not- 
withstanding a  recital  of  payment  thereof,  where  the  policy  was 
sent  to  the  insured  on  the  understanding  that  the  premium  was  to 
be  paid  before  it  should  take  effect.* 

Levy  and  Enforeement  of  AtaeetmenU 

142.  In  GeneraL — It  is  the  duty  of  a  mutual  company  which  has 
promised  indemnity  from  the  proceeds  of  an  assessment  to  make  an 

16.  Union  life  Ins.  Co.  v.  Parker,  383  and  note;  Peever  Mercantile  Co.  v. 

66  Neb.  395,  92  N.  W.  604,  103  A.  8.  State  Mat  Fin  Ass'n,  23   S.  D.  1, 

B.  lU,  62  L.B.A.  390;  FideUty,  etc.,  119  N.  W.  1008,  19  Ann.  Cas.  1236 
Co.  V.  Chambera,  93  Va.  138,  24  S.  (statate);  Southern  Life  Ins.  Co.  ▼. 
E.  896,  40  LJI.A.  432.  Booker,  9  Heisk.  (Tenn.)  606,  24  Am. 

16.  Tomsecek  v.  Travelers'  Ins.  Co.,  Eep,  344. 

113  Wis.  114,  88  N.  W.  1013,  90  A.  Note:  Ann.  Cas.  1914C  64. 

S.  B.  846,  67  LJI.A.  455,  20.  Union  Ins.  Co.  v.  Grant,  68  Me. 

17.  Hodsdon  v.  Guardian  Life  Ina.  229,  28  Ami  Rep.  42;  Sheldon  ▼.  At- 
^,'-'™**?^  ^^  *^  ^^- T^^-  '^^-  lai»tic  Fire,  etc.,  Ins.  Co.,  26  N.  T.  460, 
-0=  ;/iy  oo7"n5''£'*w  l^A^'  84  Am.  Dec.  213;  Equitable  Fire,  etc., 
135  Mjdu  231,  97  1H.  W.  680,  106  A.  Office  y.  Ching  Wo  Hong,  [1907]  A. 

10   ^  T>u     •     T       r-      M   C-  96.  76  L.  J.  C.  P.  N.  S.  31,  96  L. 

233;  Illinois  Cent.  Ins.  Co.  v.  Wolf,  B™  BuL  Cas  34. 

37  111.  354,  87  Am.  Dec.  251;  Ken-       fote:  87  Am.  Deo.  253. 

drick  V.  Life  Ins.  Co.,  124  N.  C.  315,       1-  Union  Bldg.  Ass'n  v,  Booktord 

32  S.  E.  728,  70  A.  S.  B.  592;  Britton  Im.  Co.,  83  la.  647,  49  N.  W.  1032, 

▼.  Metropolitan  Life  Ins.  Co.,  165  N.   32  A.  S.  B.  323, 14  LJI.A.  248. 

C.  149,  80  S.  E.  1072,  Ann.  Cas.  1916D       8.  UnioD  Bldg.  Ass'n  v.  Bockfotd 
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assessment  after  a  loss  has  occurred  and  the  necessary  preliminary 
steps  have  been  taken  by  the  insured  to  entitle  him  to  payment'  An 
assessment  is  necessary,  in  fact,  in  ordw  to  recover  on  premium  notes 
given  to  secure  assessments.*  A  mutual  insurance  company  whose 
constitution  and  by-laws  do  not  provide  for  an  emergency  fund 
cannot  justify  assessments  for  the  creation  of  such  fund,  without 
amending  the  constitution  and  by-laws  in  the  manner  pointed  out 
in  those  instruments,  and  pajonent  of  assessments  which  are  being 
diverted  to  the  formation  of  an  emergency  f\md  does  not  show 
acquiescence  in  the  creation  of  such  fund,  if  he  had  no  knowledge  of 
the  fact,  and,  under  the  constitution  and  by-laws,  there  was  no 
authority  to  create  such  fund.*  The  duty  to  pay  dues  contracted  to 
be  paid  by  a  member  ceases  on  the  suspension  of  business  by  the 
insurer,  and  a  fsdlure  thereafter  to  pay  dues  cannot  be  availed  of  as 
ground  for  a  forfeiture.* 

143.  Liability  to  Assessment. — A  member  of  a  mutual  company 
is  liable  to  assessments  for  losses  occurring  during  the  period  of  his 
membership,  and  the  fact  that  the  losses  did  so  occur  must  be  proved 
to  authorize  a  recovery,'  and  he  is  not  liable  for  losses  occurring  before 
he  became  a  member,*  unless  the  by-laws  provide  otherwise,  as  it 
would  seem  they  may,*  but  a  by-law  authorizing  the  directors  to  order 
an  assessment  to  raise  funds  for  the  purpose  of  carrying  out  the  aims 
and  objects  of  the  association  does  not  justify  the  assessment  of  a 
member  for  losses  occurring  before  his  membership."  The  liability 
to  assessment  for  losses  occurring  during  membership  continues  after 
termination  of  membership,**  and  after  the  insolvency  of  the  com- 
pany and  its  assignment  for  the  benefit  of  creditors.**  The  fact  that 
a  policy  provides  that  it  shall  become  void  on  nonpayment  of  an 
assessment  does  not  prevent  the  insurer  from  waiving  the  forfeiture 

Ins.  Co.,  83  la.  647,  49  N.  W.  1032,  Pire  Ins.  Co.  ▼.  Jean,  96  Md.  252,  58 
32  A.  S.  R.  323,  14  L.R.A.  248.  Atl.  950,  94  A.  S.  R.  570. 

3.  Lawler  v.  Murphy,  58  Conn.  294,       Note:  32  LJl.A.  487. 

20  Atl.  457,  8  L.R.A.  113.  And  see  in-  9.  Thropp  v.  Susquehanna  Mnt  Fire 

fra,  par.  575.  Ins.  Co.,  125  Pa.  St  427,  17  AtL  473, 

4.  Note:  32  L.R.A.  495..  11  A.  S.  R.  909. 

5.  Clark  v.  Iowa  State  Traveling  10.  Claik  v.  Iowa  State  Traveling 
Men's  Ass'n,  156  la.  201,  135  N.  W.  Men's  Ass'n,  156  la.  201,  135  N.  W. 
1114,  42  L.R.A.(N.S.)  631.  1114,  42  L.R.A.(N.S.)   631. 

6.  Burden  v.  Massachusetts  Safety  11.  Ionia,  etc..  Farmers'  Mot.  Fi» 
Fund  Ass'n,  147  Mass.  360,  17  N,  B.  Ins.  Co.  v.  Davis,  100  Mich-  606,  69 
874, 1  L.R.A.  146.                              .  N.  W.  250,  32  L.R.A.  481;  Perry  v. 

7.  Manlove  v.  Bender,  39  Ind.  371,  Farmers'  Mut.  Fire  Ins.  Ass'n,  139  N. 
13  Am.  Rep.  280.  C.  374,  61  S.  E.  1025,  111  A.  8.  B. 

Note:  32  L.R.A.  487,  791,  2  LJl-^(N.S.)    165. 

8.  Clark   v.   Iowa   State   Traveling       12.  Corey  v.  Sherman,  96  la.  114, 
.Men's  Ass'n,  156  la.  201,  135  N.  W.   64  N.  W.  828,  32  L.B.A.  490  and  not^ 

1114,  ^   L.R.A.(N.S.)    631;  Mntnal 
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and  suing  for  subsequent  assessments,"  nor  does  the  fact  that  the 
risk  under  a  member's  policy  has  been  suspended  for  nonpayment  of 
assessments  destroy  the  liability  of  the  member  where  his  member- 
ship has  not  been  twrainated.**  Nor  is  liability  to  assessment  ter- 
minated by  the  destruction  of  the  insured  buildings  by  fire  and  the 
subsequent  sale  of  the  land,  even  though  by  a  surrender  of  the  policy 
the  insured  might  have  terminated  his  liability.*'  An  insurance  by 
a  mutual  company  may,  however,  be  canceled  by  agreement  of  the 
parties,  and  the  insured  is  not  liable  to  assessment  on  his  premium 
notes  for  subsequently  contracted  indebtedness,**  but  the  right  to 
recover  assessments  cannot  be  canceled  after  the  insolvency  of  the 
company.*'  Whether  further  liability  to  assessment  is  defeated  by 
a  transfer  of  the  property  insured  which  avoids  the  policy,  in  the 
absence  of  further  termination  of  membership,  is  a  question  on  which 
the  authorities  are  divided.*'  For  losses  on  cash  policies  unlawfully 
issued  by  a  mutual  company,  members  who  took  lawful  policies  on 
the  assessment  plan  cannot  be  compelled  to  contribute  by  assessment 
on  their  premium  notes  merely  because  they  knew  of  the  issue  of 
the  cash  policies,  but  did  nothing  to  estop  themselves  from  denjdng 
liability  on  account  of  them.**  But  an  assessment  on  a  mutual 
insurance  policy  is  not  invalidated  because  before  the  issuance  of 
such  policy  other  policies  had  issued  bearing  written  agreements 
signed  by  the  secretary  of  the  company,  or  by  brokers  who  procured 
the  policies,  that  the  holders  should  not  be  liable  to  assessment,  when 
it  is  proved  that  the  agreements  were  unauthorized  by  the  board  of 
directors,  and  repudiated  by  them,  and  that  the  holders  were  assessed 
and  paid  their  assessments  like  other  policy-holders,  and  that  the 
amount  of  the  assessment  on  such  subsequent  policy  was  not  at  all 
affected  by  such  agreements.**  Again,  makers  of  deposit  notes  given 
to  a  mutual  insurance  company  to  cover  future  assessments,  although 
they  may  have  been  deceived  by  misrepresentations  as  to  a  guaranty 
fund  for  partial  protection  against  asses.«ments,  are  not  entitled  to  have 
their  notes  canceled  without  paying  assessments  for  losses  which 
occurred  during  the  time  for  which  they  had  the  benefit  of  their 
insurance, — at  least  when  they  have  asked  no  relief  until  after  the 
company  has  ceased  to  do  business  and  assigned  its  property  for  the 

15.  Colnmbia  Ins.  Co.  ▼.  BneUey,       16.  Akers  v.  Hite,  94  Pa.  8t  394, 
83  Pa.  St.  293,  24  Am.  Rep.  172.  39  Am.  Rep.  792. 

Note:  32  LJI.A.  495.  Note:  32  L.R.A.  492.  . 

14.  Eom  v.  Mutual  Assur.  Soe.,  «      17.  Note:  32  L.R.A.  492. 
Craneh  192,  3  U.  S.  (L.  ed.)  195.  18.  Note:  32  L.R.A.  494. 

16.  Thropp    V.    Susquehanna    Mut.       19.  Corey  v.  Shennao,  96  la.  114, 
File  Ina.  Co..  125  Pa.  St  427,  17  Atl.   64  N.  W.  828,  32  L.R.A.  490. 

473,  11  A.  8.  R.  909.  20.  National  Mut.  Fire  Ins.  Co.  v. 

Note:  32  L.R.A.  494.  Teomans,  8  R.  I.  25,  86  Am.  Dee.  610L 
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beaefit  of  creditors.*  An  insured  in  a  mutual  insocance  corporatvBi, 
who  is  entitled  by  the  terms  of  his  policy  to  terminate  the  insurance 
at  any  time  and  to  withdraw  from  tiie  corporation  by  notice  in  wr^ 

ing  to  the  secretary  on  paying  all  dues,  is  not  at  once  entitled  to  un- 
earned premiums  on  giving  notice  of  his  desire  to  cancel  the  insurance 
and  to  withdraw.  The  corporation  may  wait  until  the  anniversary 
of  the  policy,  if  necessary,  to  enable  it  to  determine  for  what  pro- 
portion of  Uie  expenses  and  liabilities  the  assured  is  chargeable  up 
to  the  date  of  such  notice.' 

144.  Amount  of  Assessment. — Mutual  insurance  companies  have 
power  to  assess  the  members,  not  only  in  such  sum  as  shfdl  be  barely 
sufficient  to  pay  all  losses  and  liabilities,  but  in  such  sums  as  shaU 
be  sufficient  to  cover  all  the  probable  deficiencies  by  reason  of  the 
failure  of  some  of  the  members  to  pay.*  The  reasonable  limits  of 
an  assessment  must  not  be  disregarded,  or  the  officers  of  the  company 
making  such  assessment  will  be  condemned  as  having  transcended 
their  authority,  and  the  assessment  held  illegal  and  invalid.  Such 
officers  must  act  judiciously,  as  well  as  honestly,  when  levjring  asseaa- 
ments,  and,  if  tbey  fail  to  do  so,  the  courts  may  interfere  in  behalf 
of  the  injured  parties.*  Thirty  per  cent  is  not  an  unreasonable 
amount  to  levy  for  contingencies,  where  a  new  assessment  for  d^- 
ciencies  arising  from  failure  to  collect  cannot  be  made  under  the  law 
of  the  state,  and  litigation  in  connection  with  the  collection  of  the 
assessment  is  probable.*  But  an  assessment  of  fifty-six  thousand 
dollars  to  pay  losses  of  less  than  twenty-one  thousand  dollars  has  been 
held  excessive.'  Assessments  on  the  members  of  a  mutual  insurance 
company  to  pay  a  loss  may  include  interest  and  expenses  incident 
thereto  resulting  from  not  paying  it  when  due,  and  also  the  costs 
of  litigation  incurred  in  defending  actions.'  Unless  provided  for  by 
contract  an  assessment  for  future  losses  is  illegal.^  Where  there  is 
no  provision  in  a  policy  on  the  mutual  plan  for  the  creation  of  a 
fund  with  which  to  pay  future  losses  and  there  exists  such  a  fund 
large  enough  to  meet  all  death  losses,  an  assessment  to  pay  such  losses 
is  in  effect  an  assessment  to  pay  future  losses,  and  a  forfeiture  cannot 

1.  Corey   ▼.   Sherman,   96   la.   114,  6.  Ionia,  etc,   Fanners'  Mut.   Fire 
64  N.  W.  828,  32  L.R.A.  490.  Ins.  Co.  v.  Davis,  100  Mich.  606,  59 

2.  State   Mut.   Fire   Ins.   Ass'n   v.  N.  W.  250,  32  LJI.A.  481. 
Biinkley  Stave,  etc.,  Co.,  61  Ark.  1,  6.  Peneille  ▼.  State  Farmeis'  Mnt. 
31  8.  W.  157,  54  A.  S.  R.  191,  29  Hail  Ins.  Co.,  74  Minn.  67,  76  N.  W. 
LJI.A.  712.  1026,  73  A  S.  E.  326. 

8.  Wardle  v.   Townsend,   75  Mich.  7.  Ionia,  etc.,  Farmers'  Mut.  Fire 

385,  42  N.  W.  950,  4  L.E.A.  511.  Ins.  Co.  v.  Davis,  100  Mich.  606,  59 

Note:  32  L.R.A.  501.  N.  W.  250,  32  L.E.A.  481. 

4.  Peneille  v.  State  Farmers'  Mut.  8.  lbs  v.  Hartford  Life  Ins.   Co.» 

HaU  Ins.  Co.,  74  Minn.  67,  76  N.  W.  121  Minn.  310,  141  N.  W.  289,  Ann. 

1026,  73  A.  S.  E.  326.  Cas.  1914C  798  and  note. 
.    Note:32L.E.A.  SOL 
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be  predicated  on  a  failure  to  pay  such  an  assessment.*  Where,  how- 
•vor,  a  mutual  life  insurance  company  is  by  statute  authorized  to 
accumulate  a  reserve  fund,  it  may  levy  assessments  to  meet  losses  as 
they  accrue  though  the  reserve  fund  is  available  for  their  payment.** 
Where  an  origin^  contract  in  a  mutual  company  subjects  the  insured 
to  changes  in  the  rules,  etc.,  in  the  company,  the  insured  is  bound 
to  pay  increased  premiums  due  to  increased  hazard,  levied  under 
now  rules.**  Merabets  of  a  mutual  insurance  company  who  did  not 
pay  their  shares  of  a  void  assessment  to  cover  a  valid  claim  will  not 
DO  permitted  to  object  to  the  crediting  of  the  amounts  paid  thereon 
by  other  members,  upon  the  sums  assessed  against  them  under  a  new 
lovy  to  meet  the  liabilities  for  which  the  void  assessment  was  levied.** 
A  by-law  providing  a  penalty  of  ten  per  cent  per  month  for  default 
in  paying  an  assessment  is  unenforceable.** 

145.  Levy  and  Collection;  Lien. — Assessments  must  be  made  in 
strict  conformity  with  the  provision  of  the  by-laws,  and  cannot  be 
onforced  if  made  otherwise.**  Where  the  charter  provides  that  all 
aiseasments  shall  be  made  by  the  board  of  directors,  who  shall  ascer- 
tain the  amount  of  loss,  determine  the  sum  to  be  raised  as  a  surplus 
fund,  and  make  an  assessment  embracing  the  loss,  action  by  the  board 
of  directors,  in  all  essential  particulars,  to  the  extent  of  determining 
the  necessary  steps  to  be  taken  in  making  the  assessment,  or  at  least 
formally  adopting  it  at  a  meeting  of  the  board  after  the  perform- 
ance of  the  necessary  clerical  work,  is  essential.**  Of  course,  on  insol- 
vency, a  receiver  may,  under  order  of  the  court,  make  and  collect 
assessments.**  An  estoppel  to  deny  the  validity  of  a  mortuary  assess- 
ment does  not  arise  from  its  payment,  unless  the  association  accepts 
Buch  payment  without  question.  If  it  chooses  to  deny  that  the  pay- 
ment was  valid  and  effectual,  the  party  making  it  may,  on  hia  part, 
deny  that  it  was  due,  and  impose  on  the  association  the  burden  of  prov- 
ing the  validity  of  the  assessment.*'  One  or  more  members  of  a 
mutual  company  may  on  behalf  of  all  bring  a  suit  to  cancel  assess* 
mants  and  for  other  relief,  under  a  statute  authorizing  one  or  more 
persons  to  sue  for  the  benefit  of  the  whole,  when  the  question  is  one  of 
common  or  general  interest  to  many  persona,  or  when  the  parties  are 

9.  lbs  V.  fiartford  Life  Ins.  Co.,  121  14.  Mutual  Fire  Ins.  Co.  v.  Jean, 
Minn.  310,  141  N.  W.  289,  Ann.  Cas.  96  Md.  252,  53  Atl.  950,  94  A.  S.  R. 
1914C  798.  570. 

10.  Note:  Ann.  Cas.  1914C  803.  16.  Johnson  ▼.  Farmers'  Mut.  Fire 

11.  Mutual  Assur.  Soc.  v.  Kom,  7  Ins.  Co.,  110  Mich.  488,  68  N.  W. 
Cranch  396,  3  U.  S.  (L.  ed.)  383.  299,  64  A.  S.  R.  360. 

12.  Ionia,  etc.,  Fanners'  Mut  Fire  Note:  32  L.R.A.  497. 
Ins.  Co.  V.  Davis,  100  Mich.  606,  58  16.  Note:  32  L.R.A.  497. 

N.  W.  250,  32  L.R.A.  481.  17.  Shea     v.     Massachusetts     Ben. 

13.  National  Mut.  Fire  Ins.  Co.  v.  Ass'n,  160  Mass.  289^  35  .N.  E.  865, 
Teomans,  8  R.  I.  25,  86  Am.  Dec  610.  39  A.  S.  R.  475. 
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very  numerous  and  it  ia  practicable  to  bring  them  all  before  the  court.** 
There  is  a  personal  demand  for  an  assessment,  under  a  policy,  where  a 
person  duly  authorized  caUs  on  the  insured  for  payment  and  presents 
a  receipted  bill.**  It  was  formerly  quite  common  to  stipulate  for  a 
lien  on  insured  premises  for  the  payment  or  security  of  assessments. 
Such  a  lien  takes  precedence  over  the  member's  homestead  rights 
under  a  by-law  enacted  in  pursuance  of  its  charter  which  provides 
that  the  insured  buildings  and  the  right,  title,  and  interest  of  the 
assured  to  the  lands  on  which  they  stand  shall  be  pledged  to  the 
company,  which  shall  have  a  lien  against  all  persons  interested  during 
the  continuance  of  the  insurance  as  to  all  debts  or  liabilities  incurred 
by  the  company.*"  A  lien  so  created,  however,  cannot  ordinarily  be 
enforced  against  a  bona  fide  purchaser  of  the  insured  premises,*  though 
statutes  creating  mutual  insurance  companies  have  sometimes  made 
assessments  a  lien  on  the  property  insured,  which  may  be  enforced 
even  as  against  a  bona  fide  purchaser.' 

146.  Enforcement  of  Liability  Generally. — ^In  the  case  of  mutual 
life  companies  there  is  no  persond  liability  for  assessments.  The 
only  penalty  for  nonpayment  is  forfeiture.'  In  the  case  of  property 
insurance,  however,  payment  may  be  enforced  by  saii.  WMle  there 
is  authority  for  the  statement  that  no  part  of  an  assessment  can  be 
recovered  when  it  is  partly  invalid,  and  the  notice  was  for  the  assess- 
ment as  an  entirety,*  yet  a  recovery  of  the  amounts  really  due  will 
not  be  defeated  by  reason  of  a  variance  between  the  amounts  of  the 
assessments  as  stated  in  the  notices  to  the  defendant,  and  the  amounts 
as  proved  at  the  trial,  if  the  error  arose  from  miscalculation  merely. 
Mere  errors  of  statements  of  amounts  do  not  destroy  the  true  claim.* 
The  proper  forum  for  the  collection  of  ass^sments  is  a  court  of  law, 
and  not  of  equity,  and  while  before  termination  of  membership  the 
suit  should  be  on  the  premium  note,  after  membership  has  terminated 
the  action  should  be  for  the  assessment.'  The  statute  of  limitations 
does  not  b^in  to  run  against  a  premium  note  until  an  assessment 
has  been  made  thereon,'  and  it  does  not  begin  to  run  in  favor  of  the 

18.  Corey  v.  Sherman,  96  la.  114,   Wheat.  279,  4  U.  S.  (L.  ed.)  91. 

64  N.  W.  828,  32  L.B.A.  ^0.  3.  Blaekwell  v.  Mataal  Reserve  Fund 

19.  Nash  V.  Union  Mat.  Ins.  Co.,  43  Life  Ass's,  141  N.  C.  117,  53  S.  B. 
Me.  343,  69  Am.  Dec.  65.  833,  116  A.  S.  R.  677,  5  L.E.A.(N.S) 

20.  Farmers'    Mut.    Ins.    Ass'n    v.  771. 

Burch,  47  S.  C.  453,  25  S.  E.  211,  58  4.  Mutual  Fire  Ins.  Co.  v.  Jean,  96 

A.  S.  R.  899,  34  L.R.A.  806.  Md.  252,  53  AtL  950,  94  A.  S.  R.  570. 

Note:  32  L.R.A.  504  Note:  32  L.R.A.  499. 

1.  Mutual  Assur.  Co.  v.  Faxon,  6  5.  Thropp  v.  Susquehanna  Mut.  Fire 
Wheat.  606, 6  U.S.  (L.ed.)  342;  Ken-  Ins.  Co.,  125  Pa.  St.  427,  17  AtL 
tucky    Farmers'    Mut.    Ins.    Co.    v.  473,  11  A.  S.  R.  909. 

Mathers,   7   Bush    (Ky.)    23,   3   Am.       Note:  32  L£.A.  499. 
Bep.  286.  6.  Note:  32  LJi.A.  505. 

2.  Mutual   Aasor.   Co.  ▼.   Watts,  1       7.  Note:  32  L.R.A.  508. 
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policy  holder  of  an  iasolvent  mutual  insurance  company  against  an 
assessment  untU  his  contingent  liability  to  assessment  has  been  made 
absolute  in  the  manner  prescribed  by  law,  as  by  the  decree  of  a  court 
of  competent  jurisdiction.* 

147.  Pleading  and  Evidence. — ^The  complaint  in  an  action  for  an 
assessment  must  allege  all  facts  which  must  be  proved  to  sustain  a 
recovery,  including  the  fact  that  the  defendant  was  a  member  liable 
to  assessment,*  and  that  it  was  properly  made,**  and  a  mere  general 
allegation  that  it  was  duly  made  in  accordance  with  the  charter  of 
the  company  asserts  no  fact,  but  pleads  only  a  conclusion  of  law, 
and  is  radically  defective.**  Some  courts  hold  that  there  i«  no  pre- 
sumption that  an  assessment  was  regularly  made,  while  others  hold 
that  there  is  a  presumption  of  regularity.**  It  is  usually  held  that 
to  establish  liability  for  an  assessment  proof  of  a  resolution  levying 
an  assessment  is  not  enough ;  it  must  be  shown  that  losses  exist  requir- 
ing an  assessment,*'  though  under  some  statutes  assessments  are 
prima  facie  evidence  of  regularity  in  the  proceedings,  it  being  open 
to  the  members  to  show  that  they  are  excessive.**  Statutes  in  some 
states  make  admissible  certified  copies  of  resolutions  levying  assess- 
ment&** 

Forfeitwe  for  Nonpayment  Generally 

148.  Default  as  Groand  Generally. — ^If  a  policy  contains  no  pro- 
vision for  a  forfeiture  thereof  by  reason  of  a  failure  of  the  assured 
to  pay  premiums,  a  failure  to  pay  such  premiums  on  the  day  named 
will  not  constitute  a  forfeiture  of  such  policy.  All  that  the  company 
can  demand  in  such  case  is  the  right  to  set  off  against  the  amount 
of  indemnity  it  has  bound  itself  to  pay  the  amount  of  the  premiums 
remaining  unpaid,  with  interest  thereon.*'  And  where  no  premiums 
are  due  until  after  a  loss  has  occurred  failure  to  make  payment  does 
not  work  a  forfeiture.*'  Accordingly  under  an  accident  insurance 
policy  or  certificate  against  personal  bodily  injuries  effected  during 
the  continuance  of  membership,  through  external,  violent,  and  acci- 

8.  Swing  V.  Brister,  87  Miss.  516,       16.  Pacific  Mut.  Ins.   Co.  v.  Guae, 
40  So.  146,  6  Ann.  Cas.  740.  49  Mo.  329,  8  Am.  Eep.  132. 

9.  Note:  32  L.R.A.  506.  16.  Haas  v.  Mutual  Life  Ins.  Co., 

10.  Atlantic  Mut.  Fire  Ins.  Co.  v.   84  Neb.  682,  121  N.  W.  996,  19  Ann. 
Toung.  38  N.  H.  451,  75  Am.  Dec.  200.   Cas.   58   and   note,   26   L.R.A(N.S.) 

Note:  32  L.R.A.  506.  747  and  note;  De  Michele  v.  London, 

11.  American  Mut.  Aid  Soo.  v.  Hel-   etc.,  Fire  Ins.  Co.,  40  Utah  312,  120 
bum,  85  Ky.  1,  2  S.  W.  495,  7  A.  8.  Pac.  846,  Ann.  Cas.  1914D  1076. 

R.  571.  17.  Kerr   y.   Minnesota   Mut.    Ben. 

12.  Note:  32  L.RA.  506.  Ass'n,  39  Minn.  174,  39  N.  W.  312, 12 

13.  Pacific  Mut.  Ins.  Co.  v.  Quse,  49  A.  S.  E.  631;  Seyk  t.  Millera'  Nat. 
Mo.  329,  8  Am.  Eep.  132  and  note.  Ins.  Co.,  74  Wis.  67,  41  N.  W,  443, 

14.  Wardle  v.  Townsend,  75  Mich.  3  L.B;A.  523. 
385,  42  N.  W.  950,  4  L.EA.  511. 
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dental  means,  recovery  may  be  had  for  death  occurring  after  the 
cessation  of  membership  for  default  in  payment  of  an '  assessment, 
by  an  accident  happening  while  the  insured  was  a  member.^*  But 
under  the  usual  conditions  contained  in  policies  of  insurance  that 
the  policy  shall  become  void  or  ipso  facto  forfeited,  or  words  to  like 
effect,  on  nonpayment  of  a  premium  or  asslfcssment  at  the  time  pro- 
vided for,  the  liability  of  the  insurer  terminates  on  failure  to  make 
payment  at  the  time  stipulated  for,  time  being  of  the  essence  of  the 
contract.**  This  is  ti^e  in  the  case  of  life  **  or  fire  policies,*  as  well 
as  benefit  certificates.*  And  partial  payment  of  a  life  insurance  premi- 
um when  not  within  the  contemplation  of  the  policy  is  not  effective 
to  keep  the  policy  in  force  unless  the  agent,  when  receiving  such 
partial  payment,  does  something  in  that  connection  which  operates 
as  a  waiver  of  full  and  timely  payment*  Of  course,  a  forfeiture 
of  insurance  in  a  mutual  insurance  company  for  nonpayment  of  an 
assessment  cannot  be  sustained  when  such  assessment  is  not  made 
by  the  officers  designated  by  law,*  and  where  the  policy  or  by-laws 
expressly  or  impliedly  require  some  affirmative  action  on  the  part  of 
the  insurer  before  a  forfeiture  can  be  declared,  mere  nonpayment 
on  the  day  named,  without  more,  does  not  work  a  forfeiture.  For 
example,  a  provision  that  for  a  nonpayment  the  insured  shall  be 
suspended  and  his  rights  forfeited,  but  which  also  provides  for  his 
reinstatement  on  specified  conditions,  does  not  contemplate  that  a 
failure  to  pay  dues  will  ipso  facto  work  a  forfeiture  without  affirma- 
tive action  by  the  association.'  The  same  general  rules  apply  to 
provisions  for  suspension  during  the  period  of  default,  and  if  the 
contract  provides  for  a  suspension  ipso  facto  on  nonpayment  no  affirm- 
ative action  on  the  part  of  the  insurer  is  necessary,  but  it  is  otherwise 
where  affirmative  action  is  contemplated  by  the  contract.*  Thus  a 
provision  in  a  policy  of  insurance  that  the  company  shall  not  be  liable 
for  any  loss  occurring  while  any  part  of  the  premium  is  overdue  and 
Unpaid  is  valid,  and  is  a  good  defense  to  an  action  to  recover  for  a 

18.  Burkheiser  v.  Mutual  Ace.  Ass'n,  726  (action  to  recover  assessment). 

61  Fed.  816,  18  TJ.  S.  App.  704,  10  2.  Kennedy  v.  Fraternity,  36  Mont. 

C.  C.  A.  94,  26  L.R.A.  112.  325,  92  Pac.  9n,  25  L.R.A.{N.S.)  7a 

19.  Notes:  86  A.  8.  B.  61;  11  Ann.  3.  Slocum  t.  New  York  life  Ins. 
Cas.  340,  341.  Co.,  228  U.  S.  364,  33  S  Ct.  523,  57 

20.  New  York  Life  Ins.  Co.  v.  Stat-  U.  S.  (L.  ed.)  879,  Ann.  Gas.  1914D 
ham,  93  U.  S.  24,  23  U.  S.  (L.  ed.)  1029. 

789;  Pitts  v.  Hartford  Life,  etc.,  Ins.  4.  Johnson  v.  Fanners'  Mat.  Fire 
Co.,  66  Conn.  376,  34  Atl.  95,  50  A.  Ins.  Co.,  110  Mich.  488,  68  N.  W.  299, 
S.  B.  96;  Thompson  v.  Fidelity  Mut  64  A.  S.  R.  360. 
life  Ins.  Co.,  116  Tenn.  557,  92  S.  6.  Brooks  v.  Conservative  Life  Ina. 
W.  1098,  115  A.  S.  B.  823,  6  L.R.A.  Co.,  132  la.  377,  106  N.  W.  913,  119 
(N.S.)  1030.  A.  S.  B.  560,  11  Ann.  Cas.  339. 

1.  Mutual  Fire  Co.  v.  Maple,  60  Ore.       Note:  11  Ann.  Cas.  341. 
859,  119  Fao.  '484,  38  L.R»A.(N.S.)       6.  Note:  11  Ann.  Cas.  642,  543. 
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loss  happening  during  the  time  when  such  premium  is  thus  overdue 
and  unpaid.'  A  provision  in  a  quarterly-premium  insurance  policy 
that,  if  the  premiums  are  paid  when  due,  the  insurer  wUl,  upon  the 
death  of  the  insured,  pay  the  face  value  of  the  policy  less  "the  bal- 
ance of  dues  for  the  current  year  of  the  death  of  the  insured,"  does 
not  give  the  insured  a  right  to  insurance  for  the  whole  year  in  case 
of  nonpayment  of  a  quarterly  premium.* 

149.  Nonpayment  of  Premium  Note. — In  the  absence  of  an  express 
agreement  the  nonpayment  at  maturity  of  a  note  given  for  the  pre- 
mium on  a  policy  does  not  operate  to  forfeit  the  rights  of  the  insured,* 
nor  does  the  fact  that  its  collection  has  been  enjoined  by  the  insured 
in  any  way  affect  the  policy.**  However,  it  has  been  considered  that 
the  d^charge,  under  the  insolvent  laws  of  a  state,  of  a  person  insured 
against  fire,  being  in  effect  a  release  of  liability  upon  the  premiuip 
note,  the  company  is  no  longer  bound  by  its  contract,  and  Ke  cannot 
recover  in  case  of  loss  by  fire.**  Most  policies  now  contain  a  provision 
for  a  forfeiture  on  nonpayment  of  any  premium  note.  It  is  well 
settled  that  provisions  of  this  kind  are  valid  and  enforceable,  and 
that  under  them  the  failure  to  pay  any  instalment  premium  when 
due  is  a  sufficient  defense  to  an  action  upon  the  policy  to  recover 
for  a  loss  happening  during  the  time  when  such  premium  is  thus 
overdue  and  unpaid.*'  Where  a  policy  contains  such  a  provision, 
evidence  that  the  note  was  given  under  a  parol  agreement  that  non- 
payment of  the  note  should  not  work  a  forfeiture  has  been  deemed 
inadmissiblej**  and  even  though  the  policy  contains  no  provision 
for  forfeiture,  if  it  requires  actual  payment  of  the  premium  and  the 
provision  is  waived  by  taking  a  note,  the  provisions  of  the  note  as 
to  the  effect  of  its  nonpayment  must  be  given  effect,**  though  it  has 

7.  Continental  Ins.  Co.  v.  Chew,  11  (L.  ed.)  765;  Iowa  Life  Ins.  Co-  v. 
InA  App.  330,  38  N.  E.  417,  64  A.  S.  Lewis,  187  U.  S.  335,  23  S.  Ct.  126,  47 
R.  506.  U.   S.    (L.   ed.)    204    (provision   thit 

8.  Thompson  v.  Fidelity  Mot.  Life  policy  should  cease  and  determine) ; 
Ins.  Co.,  116  Tenn.  557,  92  S.  W.  1098,  Williams  v.  Albany  City  Ins.  Co.,  19 
115  A.  8.  R.  823,  6  L.B.A.(N.S.)  Mich.  451,  2  Am.  Rep.  95;  Robinson 
1039.  T.  Continental  Ins.  Co.,  76  Mich.  641, 

9.  Hodgson  v.  Marine  Ins.  Co.,  6  43  N.  W.  647,  6  L.R.A.  95;  Phoanix 
Cranch  100,  8  U.  S.  (L.  ed.)  48;  Ins.  Co.  v.  Bachelder,  32  Neb.  490,  49 
Massachnsetts  Ben.  Life  Ass'n  v.  Rob-  N.  W.  217,  29  A.  S.  R.  443;  McCnl- 
inson,  104  Oa.  256,  30  S.  E.  918,  42  lough  v.  Home  Ins.  Co.,  118  Tenn. 
LJLA.  261;  Arkansas  Ins.  Co.  ▼.  Cox,  263,  100  S.  W.  104,  12  Ann.  Cas.  626 
21  Okla.  873,  98  Pac  552,  129  A.  8.   and  note. 

B.  808,  20  L.R.A.(N.S.)  775.  13.  Thompson  t.  Eniekerbocker  life 

10.  Hodgson  T.  Marine  Ins.  Co.,  5  Ins.  Co.,  104  U.  8.  252,  26  U.  8.  (L. 
Cranch  100,  3  U.  8.  (L.  ed.)  48.  ed.)  765. 

11.  Reyonlds  v.  Mutual  Fire  Ins.  14.  Hipp  y.  Fidelity  Mat  life  Ins. 
Co.,  34  Md.  280,  6  Am.  Rep.  837.  Co.,  128  Qa.  491,  67  8.  £.  892,  12 

12.  Thompson     v.      Knickerbocker  L.R.A.(N.S.)  319. 
Life  Ins.  Co.,  104  U.  8.  252,  26  U.  S. 
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been  held  that  in  such  a  case  affirmative  action  is  required  of  th« 
insurer.**  A  notice  upon  the  back  of  a  premium  receipt,  that  if  a 
note  is  given  for  payment  of  the  premium,  and  is  not  paid  at  maturity, 
the  policy  shall  determine,  constitutes  a  part  of  the  contract  of  insur- 
ance, where  such  receipt  states  on  its  face  that  it  is  subject  to  the 
terms  of  the  contract  and  the  conditions  on  the  back,  which  ^he 
assured  is  directed  to  read.**  But  a  forfeiture  clause  in  a  premium 
note  given  by  the  insured,  if  more  onerous  than  that  in  the  policy 
as  against  the  interests  of  the  beneficiary  in  case  of  the  death  of  the  in- 
sured, will  not  avail  the  insurance  company  as  against  the  beneficiary, 
vmless  he  assents  thereto,  where  the  note  is  given  for  a  premium  after 
the  policy  has  been  in  force  several  years.*'  Under  a  clause  in  a 
note  given  for  an  insurance  premium,  that  "for  any  loss  occurring 
by  death  after  this  note  ia  due  and  remains  unpaid  then  said  com- 
pany shall  not  be  liable,"  the  policy  is  not  forfeited  by  failure  to  make 
prompt  payment,  but  the  liability  of  the  insurer  is  merely  suspended 
during  the  default,  permitting  the  insured  by  payment  to  restore  the 
liability.**  A  paid-up  policy  in  a  mutual  life  insurance  company 
IS  not  forfeited  by  the  failure  to  pay  interest  on  premium  notes  given 
on  the  original  policy  in  Ueu  of  which  the  paid-up  policy  had  been 
issued,  though  the  latter  declares  "that  it  shall  become  null  and  void 
in  case  interest  is  not  paid  annually  in  advance  on  any  notes  which 
may  be  given  for  any  portion  of  the  premium  on  this  policy,  and 
that  before  payment  will  be  made  any  indebtedAess  of  the  company 
on  account  of  this  policy  will  first  be  deducted  therefrom."  *•  The 
nonpayment  of  a  note  given  to  the  agent  of  the  insurer  individually 
and  received  by  him  as  cash  does  not  forfeit  the  contract,*'  even 
under  a  provision  for  forfeiture  for  nonpayment  of  any  premium 
note.'*  A  provision  for  the  forfeiture  of  the  policy  on  nonpayment 
of  any  premium  does  not  apply  to  the  nonpayment  of  a  note  given 
for  the  first  premium,*  and  a  provision  as  to  premium  notes  does 
not  apply  to  a  note  executed  by  a  third  person  and  received  by  the 
insurer  as  payment.*    Presentation  of  a  note  given  for  a  life  insur- 

16.  Mutual  Life  Ins.  Co.  t.  French,  20.  Griffith  y.  New  York  Life  Ins. 

30  Ohio  St.  240,  27  Am.  Rep.  443.  Co.,  101  CaL  627,  36  Pac.  113,  40  A. 

16.  Iowa  life  Ins.  Co.  v.  Lewis,  187  S.  R.  96;  Reppond  ▼.  National  Ldfa 
U.  S.  335,  23*  S.  Ct.  126,  47  U.  S.  Ins.  Co,  100  Tex.  519,  101  S.  W.  786, 
(L.  ed.)  204.  16  Ann.   Gas.   618,   11  L.R.A.(N.S.) 

17.  Union    Cent.   Life   Ins.    Co.   v.  981. 

Baxter,  62  Ohio  St.  385,  67  N.  £.  66,  21.  Union  life  Ins.  Co.  v.  Parker, 
49  L.R.A.  737.  66  Neb.  395,  92  N.  W.  604,  103  A.  S. 

18.  Kavanaugh    v.    Security   Trust,  R.  714,  62  L.R.A.  390. 

etc.,  Ins.  Co.,  117  Tenn.  33,  96  S.  W.  1.  McAllister  v.  New  E^Iand  Mat. 

499, 10  Ann.  Cas.  680,  7  L.R.A.(N.S.)  life  Ins.  Co.,  101  Maas.  668,  3  Am. 

263.  Rep.  404. 

19.  £ddy  v.  Phcanix  Mut.  life  Ins.  2.  Qalvin  v.  Union  CflDt  life  las. 
Co.,  65  N.  H.  27,  18  AtL  89,  23  A.  S.  Co.,  115  Ky.  547,  74  8.  W.  276,  lOS  A. 
B.  17.  S.  R.  336. 
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ance  ptetuium  and  tii&de  payable  in  a  certain  city,  at  the  addrees 
which  the  maker  appended  to  his  signature,  is  sufficient,  in  the  absence 
of  any  cliange  of  address  and  notice  thereof  to  the  payee,  although 
the  maker  was  on  that  day  absent  from  the  city.* 

150.  Nonpayment  of  Draft  or  Order. — Where  payment  of  a  pre- 
mium is  made  by  a  draft  drawn  by  the  insured,  and  both  the  policy 
and  draft  contain  a  provision  that  on  nonpayment  .of  the  draft  the 
policy  shall  be  void,  the  draft  must  be  presented  for  payment,  even 
after  nonacceptance,  though  it  need  not  be  protested,  and  want  of 
funds  in  the  hands  of  the  drawee  is  no  excuse  if  the  drawer  had 
reasonable  grounds  to  beUeve  it  would  be  paid.*.  To  prove  the  presen- 
tation of  the  draft  for  payment  evidence  of  the  usages  of  the  bank 
holding  it  with  reference  to  presentment  may  be  shown.'  Where 
a  policy  provides  that  it  shall  be  incontestable  except  for  fraud,  and 
^e  receipt  for  the  first  premium  recites  that  it  shall  be  conclusive 
evidence  of  payment,  the  insurer  cannot,  as  against  the  beneficiary, 
set  up  that  orders  given  for  payment  were  not  paid  because  of  the 
acts  of  the  insured,  although  the  orders  recite  that  the  policy  shall 
be  forfeited  on  nonpayment.*  If  the  premiums  on  an  accidmt  policy 
are  payable  by  orders  on  the  employer  of  the  insured,  the  nonpay- 
ment of  an  order  will  not  avoid  the  policy,  where  the  employer  had 
sofficient  wages  in  hand  all  the  time  to  pay  the  premiums.' 

151.  Konpayment  of  Interest  on  Loan. — ^While  the  better  rule 
would  seem  to  be  to  the  contrary,*  it  has  been  held  that  a  provision 
in  a  contract  for  a  loan  from  an  insurance  company,  for  which  a 
paid-np  policy  is  pledged  as  collateral,  that  if  the  interest  is  not 
promptly  paid  when  due,  the  policy  shall,  at  the  option  of  the  com- 
pany, be  surrendered  to  it  at  the  customary  cash  surrender  value 
for  policies  of  that  class,  is  void  as  stipulating  for  an  imconscionable 
forfeiture.*  Its  remedy  in  such  a  case  is  said  to  be  to  resort  to  equity 
to  enforce  its  rights,  basing  them  on  the  surrender  value  of  the  policy. 
If  the  court  finds  that  the  surrender  value  exceeds  the  debt,  the 
insured  is  entitled  to  receive  such  excess  in  money,  or  in  paid-up 

8.  Hipp  V.  Fidelity  Mnt.  Life  Ins.  7.  Johnson  v.  Fidelity,  etc.,  Co.  of 

Co,  128  Ga.  491,  57  S.   E.  892,  12  New  Yoi*,  184  Mich.  406,  161  N.  W. 

L.R.A.(N.S.)   319.  593,  L.B.A.1916A  476. 

4.  Knickerbocker  Life  Ins.  Co.  v.  8.  Fowler  v.  Metropolitan  life  Ins. 
Pendleton,  112  U.  S.  696,  6  S.  Ct.  314,  Co.,  116  N.  T.  389,  22  N.  E.  676,  5 

28  U.  S.  (L.  ed.)  866.  L.R.A.  805  and  note. 

5.  Knickerbocker  Life  Ins.  Co.  v.  9.  New  York  Life  Ins.  Co.  ▼.  Curry, 
Pendleton,  115  U.  S.  339,  6  S.  Ct.  74,   115  Ky.  100,  72  S.  W.  736,  103  A.  S. 

29  U.  8.  (L.  ed.)  432.  R.  297,  61  L.R.A.  268;  Mutual  life 

6.  Kline  v.  National  Ben.  Ass'n,  111  Ins.  Co.  v.  Twyman,  122  Ky.  613,  92 
Ind.  462,  11  N.  E.  620,  60  Am.  Rep.  S.  W.  335,  97  S.  W.  391,  121  A.  S. 
703.  R.  471. 
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insurance,  as  he  elects.*'  A  state  cannot  constitutionally  render  void 
a  loan  agreement  providing  for  the  forfeiture  of  a  policy  for  non- 
payment of  inter^t,  executed  between  a  nonresident  and  a  foreign 
corporation,  merely  because  the  original  insurance  contract  was  msule 
in  the  state.** 

152.  Notice  of  Maturity  of  Premiums  Generally. — ^In  the  case  of  a 
mutual  company  levying  assessments  which  vary  in  amount,  unless 
notice  is  dispensed  with  by  the  contract,  no  liability  to  pay  an  assess- 
ment becomes  fixed  until  notice  has  been  given,*'  tliough  notice  need 
not  be  given  before  the  assessment  made  unless  expressly  provided 
for  by  the  articles  of  incorporation  and  by-laws,**  and  a  notice  given 
before  the  assessment  is  complete  is  inoperative.**  Again,  where  the 
insured  is  entitled  to  share  in  the  profits  of  the  company  and  to 
apply  dividends  varying  in  amount  applied  on  fixed  premiums,  so 
that  the  amount  payable  is  uncertain,  he  is  entitled  to  notice,*'  espe- 
cially where  notice  has  customarily  been  given.**  But  where  the 
amount  of  premium  is  certain  and  there  is  no  provision  in  the  con- 
tract for  notice,  whether  the  fact  that  the  insurer  has  customarily 
given  notice  of  the  time  premiums  become  due  impedes  on  it  the 
duty  of  doing  so  as  a  condition  to  a  forfeiture  is  a  question  on  which 
the  courts  are  divided.  Some  courts  hold  that  there  is  no  such  duty,*' 
even  though  the  insured  has  been  promised  notice  by  the  agent  of 
the  insurer,**  while  other  courts,  denying  the  duty  generally,  hold 
notice  essential  where  the  agent  has  agreed  that  it  shall  be  given.** 
Still  other  coiuiB  hold  that  the  custom  alone  imposes  the  duty.** 

10.  Mutual  Life  Ins.  Co.  v.  Twyman,  Ins.  Co.,  104  U.  S.  252,  26  U.  S.  (L 
122  Ky.  513,  92  S.  W.  335,  97  S.  W.   ed.)   765. 

391,  121  A.  S.  R.  471.  Notes:  20  L.R.A.(N.S.)  1038,  1039; 

11.  New  York  Life  Ins.  Co.  v.  Head,   10  Ann.  Cas.  687. 

234  U.  S.  149,  34  S.  Ct.  879,  58  U.       18.  Union    Mut.    Life    Ina.    Co.   v. 

S.  (L.  ed.)  1259.  Mowry,  96  U.  S.  544,  24  U.  S.  (L.  ed.) 

12.  Wright  V.  Supreme  Command-  674;  Robinson  v.  Continental  Ins.  Co^ 
ery,  etc.,  87  Ga.  426,  13  S.  E.  564,  14  76  Mich.  641,  43  N.  W.  647,  6  L.R.A. 
L.R.A.  283.  95. 

Note:  10  Ann.  Cas.  688.  Note:  10  Ann.  Cas.  687. 

13.  Corey  v.  Sherman,  96  la.  114,  19.  Alexander  v.  Continental  Ins. 
64  N.  W.  828,  32  L.R.A.  490.  Co.,  67  Wis.  422,  30  N.  W.  727,  58 

14.  Note:  32  L.R.A.  502.  Am.  Rep.  869. 

15.  Note:  10  Anq.  Cas.  688.  Note:  10  Ann.  Cas.  687. 

16.  PhoBnix  Mut.  Life  Ins.  Co.  v.  20.  Home  Protection  ▼.  Avery,  86 
Dosier,  106  U.  S.  30,  1  S.  Ct.  18,  27  Ala.  348,  5  So.  143.  7  A.  S.  R.  54; 
U.  S.  (L.  ed.)  65;  Eddy  v.  Phenix  Mut.  Mayer  v.  Mutual  Life  Ins.  Co.,  38  la. 
Life  Ins.  Co.,  65  N.  H.  27,  18  Atl.  304, 18  Am.  Rep.  34;  lbs  ▼.  Hartford 
89,  23  A.  S.  R.  17;  Manhattan  Life  Life  Ins.  Co.,  121  Mmn.  310,  141  N. 
Ins  Co.'V.  Smith,  44  Ohio  St  156,  6  W.  289,  Ann.  Cas.  1914C  798;  Union 
N.  E.  417,  58  Am.  Rep.  806.  Cent.  life  Ins.  Co.  v.  Pottkea:,  33  Ohio 

Note:  10  Ann.  Cas.  688.  St.  469,  31  Am.  Rep.  555;  Helme  v. 

17.  Thompson  y.  Knickerbocker  Life   Philadelphia  Life  Ins.  Co.,  61  Pa.  St 
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Under  the  latter  view  the  failure  of  the  insurer  to  give  notice  of 
ihe  name  of  the  &geat  to  whom  payment  might  be  mlade,  it  having 
no  local  agent,  in  pursuance  of  its  custom  in  dealing  with  the  in- 
sured, waives  a  delay  in  tendering  the  premium  due  solely  thereto.* 
Although  the  charter  of  a  mutual  association  provides  only  for  giving 
notice  of  assessments  due  by  posting,  if  it  adopts  and  continues  for 
a  long  time  the  practice  of  sending  written  notices  by  mail  to  a 
certain  class  of  members,  a  member  of  that  class  is  justified  in  believ- 
ing that  such  written  notice  will  be  sent  to  himi,  and  in  acting  on 
such  b^ef;  and  if  his  failure  to  pay  an  assessment  is  solely  due 
to  want  of  such  notice,  and  he  offers  to  pay  the  same  as  soon  as  he 
obtains  information  thereof,  the  association  will  be  estopped  from 
claiming  the  forfeiture  of  his  membership,  and  denying  his  right 
to  recover  because  of  such  supposed  forfeiture.*  The  fact  tiiat  the 
constitution  of  an  association  requires  a  member  failing  to  receive 
notice  of  an  assessment  to  advise  the  association  of  the  fact,  does  not 
excuse  the  association  for  its  failure  to  give  him  notice  of  the  assess^ 
ment.'  And  where  the  insured  is  entitled  to  notice  of  an  assessm^it 
which  will  become  due  thirty  days  after  notice,  and  such  notice  is 
not  given,  the  assessment  does  not  become  due  as  to  him,  and  he  does 
not  cease  to  be  a  member  of  the  association  by  reason  of  his  failure 
to  pay  it* 

153.  Statntory  Provisions  as  to  Notice. — Most  of  the  cases  relating 
to  statutory  provisions  requiring  notice  of  the  time  of  the  payment  of 
premiums  as  a  condition  to  the  forfeiture  of  a  policy,  are  those  con- 
struing the  New  York  statute  which  provides  that  no  life  insurance 
company  doing  business  in  the  state  shall  declare  a  policy  forfeited 
unless  the  required  notice  is  given.  Such  a  statute  has  no  applica- 
tion to  a  contract  made  by  a  domestic  corporation  in  a  foreign  state.* 

107,  100  Am.  Dec.  621;  Kavanaugh  v.  Hamlin,  139  U.  8.  297,  11  S.  Ct 
V.  Security  Trust,  etc.,  Ins.  Co.,  117  614,  35  U  S..  (L.  ed.)  167. 
Tenn.  S3,  96  S.  W.  499,  10  Ann.  Cas.  6.  Mutual  life  Ins.  Ck>.  v.  C!ohen, 
680,  7  LJa.A.(N.S.)  263;  Knoebel  v.  179  U.  S.  262,  21  S.  Ct  106,  45  U.  S. 
North  American  Ace.  Ins.  Co.,  135  (L.  ed.)  181;  Mutual  Life  Ins.  Co.  v. 
Wis.  424,  115  N.  W.  1094,  20  L.ItA.  Hill,  193  U.  S.  551,  24  S.  Ct  538, 
(N.8.)  1037  and  note.  48  U.  S.  (L.  ed.)  788  (in  effect  over- 
Note:  10  Ann.  Cas.  688.  ruling  Mntnal  Life  Ins.  Co.  v.  Dingley, 

1.  New  York  Life  Ins.  Co.  v.  Eg-  100  Fed.  408,  40  C.  C.  A.  459,  49 
gieston,  96  U.  S.  572,  24  U.  S.  (L.  ed.)  L.R.A.  132,  which  had  previously  been 
841.  reversed  without  opinion  in  184  U.  S. 

2.  Ghmther  v.  New  Orleans  Cotton  695,  22  S.  Ct  937,  46  U.  S.  (L.  ed.) 
Exchange  Mnt  Aid  Ass'n,  40  La.  Ann.  763  mem.) ;  Qravenig  v.  Wamington 
776,  5  So.  65,  8  A.  S.  R.  554,  2  L.E.A.  Life  Ins.  Co.  of  New  York,  112  La. 
118  and  note.  879,  36  So.  790,  104  A.  S.  R.  474  and 

3.  Mutual  Reserve  Fund  Life  Assoc  note;  McElroy  v.  Metropolitan  Life 
V.  Hamlin,  139  U.  S.  297,  11  S.  Ct.  Ins.  Co.,  84  Neb.  866,  122  N.  W.  27, 
614,  35  U.  S.  (L.  ed.)  167.*  19  Ann.  Cas.  28,  23  L.R.A.(N.S.)  968; 

4.  Mutual  Reserve  Fund  life  Assoc.  Metropolitan  life  Ins.  Co.  v.  Bradley, 
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The  statute  does,  however,  apply  to  policies  made  before  it  was  enacted 
bat  renewed  by  the  payment  of  premiums  thereafter,  where  it  pur- 
ports to  apply  to  all  policies  issued  or  renewed  after  it  was  enacted* 
A  statutory  requirement  of  a  certain  notice  before  the  maturity  of  a 
life  insurance  premium,  as  a  condition  of  forfeiting  the  policy  for 
nonpayment,  notwithstanding  any  stipulations  to  the  contrary  in  the 
contract,  does  not,  however,  become  a  part  of  the  contract  made  by 
a  policy  issued  while  the  statute  is  in  force,  so  as  to  be  operative 
after  the  statute  is  repealed,  but  the  repeal  simply  permits  the  enforce- 
ment of  the  contract  according  to  its  own  terms  and  conditions.' 
Under  such  a  statute  failure  of  a  person  insured  to  pay  a  premium 
becoming  due  before  his  death,  under  a  policy  which  required  proof 
of  death  "during  the  life  of  the  policy,"  where  no  notice  that  the 
premium  is  due  has  been  sent  him,  does  not  destroy  the  validity 
of  the  policy.'  A  requirement  of  notice  of  "premiums"  does  not, 
however,  apply  to  assessments  by  mutual  companies.*  The  conver- 
sion of  a  life  policy  into  a  nonforfeitable  paid-up  policy  for  a  fixed 
term,  on  a  default  in  the  payment  of  a  premium,  by  virtue  of  the 
provisions  of  the  contract,  where  the  insured  fails  to  demand,  after 
the  default,  a  reinstatement  of  the  policy  or  a  paid-up  policy  for  a 
smaller  sum,  as  he  has  an  option  to  do,  makes  it  imnecessary,  in 
case  of  his  death  after  the  expiration  of  the  stipulated  term,  for  the 
insurer  to  give  the  notice  required  by  statute,  as  in  such  case  the 
policy  becomes  a  term  policy  which  expires  at  the  end  of  the  indem- 
nity stipulated  for.^* 

154.  Waiver  of  Statutory  Provisions. — ^If  a  statute  declares  that 
no  life  insurance  company  shall  have  the  power  to  declare  forfeited 
or  lapsed  any  policy  by  reason  of  nonpayment  of  premiums,  unless 
notice  shall  be  given  as  in  the  statute  stated,  any  contract  between 
the  company  and  the  assured  stipulating  for  a  forfeiture  of  the  policy 
in  the  absence  of  such  notice  is  void.**  Where,  however,  the  con- 
tract of  insurance  provides  that  it  shall  be  governed  by  the  laws  of 
a  state  other  than  that  where  it  is  made,  a  provision  in  the  statutes 
of  such  state  requiring  notice  of  premiums  may  be  waived  and  is 
waived  by  a  special  provision  in  the  policy  dispensing  with  notice." 

98  Tex.  230,  82  S.  W.  1031,  68  LJt.A.  9.  Beeman     v.     Farmers'     Pioneer 

509.     There  is  some  authority  to  the  Mut.  Ins.  Ass'n,  104  la.  83,  73  N.  W. 

contrary.  597,  65  A.  S.  R.  424. 

Notes:  104  A.  S.  R.  484;  4  Ann.  Note:  4  Ann.  Cas.  483. 

Gas.  483.  10.  Johnson  v.  New  YoriE  Life  Ins. 

6.  Note:  4  Ann.  Cas.  483.  Co.,  109  la.  708,  78  N.  W.  905,  50 

7.  Rosenplanter  v.   Provident   Sav.  L.B.A.  99. 

Life  Assnr.  Soc,  96  Fed.  721,  37  C.  C.  11.  Griffith  v.  New  ToA  Life  Ins. 
A.  566,  46  LJI.A.  473.  Co.,  101  Cal.  627,  36  Pac.  113,  40  A. 

8.  Baxter  v.  Brooklyn  Life  Ins.  Co.,  S.  R.  96. 

119  N.  Y.  450,  23  N.  E.  1048,  7  L.R.  A.       Note :  4»  Ann.  Cas.  484. 
293.  12.  Mntnal  Life  Ins.  Co.  y.  HiU,  193 
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155.  Contents  of  Hotice. — Most  of  the  cases  dealing  with  the  suffi- 
ciency of  notice  of  the  time  of  payment  of  premiums  relate  to  the 
New  York  statute  pertaining  to  life  policies.  This  statute,  so  far  as 
contracts  governed  by  it  are  concerned,  must  be  substantially  com- 
plied with,  though  the  words  of  the  statute  need  not  be  followed.*' 
A  Gtotemeut  in  a  notice  that  members  failing  to  pay  premiums  are 
csirrying  their  own  risk  does  not  comply  with  the  statutory  require- 
ment that  it  shall  state  that  unless  payment  is  made  the  policy  will 
become  forfeited  and  void.**  But  pre&dng  the  words  "the  conditions 
of  your  policy  provide"  to  that  part  of  the  notice  of  the  time  for 
payment  of  the  premium  which,  under  the  statute,  must  state  that, 
unless  paid  by  or  before  the  day  it  falls  due,  the  policy  and  all  pay- 
ments thereon  will  become  forfeited  and  void,  does  not  render  such 
notice  insufficient  as  a  basis  for  forfeiture  for  nonpayment,  although 
the  policy  in  fact  provides  for  a  forfeiture  only  in  case  of  nonpayment 
of  the  premium  within  thirty  days  after  it  is  due.**  The  statute  is 
not  complied  with  where  nothing  is  said  with  reference  to  the  effect 
of  nonpayment,  nor  is  it  sufficient  to  state  that  the  policy,  on  non- 
payment, would  cease  to  be  in  force,  or  that  it  lapses  in  such  event.** 
Under  the  statutes  of  some  states  a  notice  of  the  nonpayment  of  pre- 
mium will  not  terminate  the  liability  of  the  insurer,  unless  it  states 
"that,  unless  payment  is  made  within  thirty  days,  the  policy  will 
l>e  .■wispended."  A  notice  that  the  sum  unpaid  must  reach  the  office 
not  later  than  the  date  thereof  does  not  comply  with  the  statute.*' 
Where  the  sum  which  will  become  due  is  uncertain  the  amount 
must  be  stated,  though  it  has  been  deemed  unnecessary  to  state  this 
where  it  does  not  fluctuate.**  The  notice  must  be  exact  as  to  the 
amount  claimed  to  be  due  for  premiums;  and  if  it  specifies  a  sum 
greater  than  the  insurer  is  entitled  to  exact,  the  failure  to  pay 
does  not  work  a  forfeiture.**  Accordingly  where  a  notice  of  an 
assessment  contains  two  items,  one  legal  and  one  illegal,  coupled 
with  a  statement  that  failure  to  pay  the  total  amount  will  result  in 
a  forfeiture,  there  can  be  no  forfeiture  for  failure  to  pay  the  legal 
item.**    On  like  principles  notice  to  the  insured  by  the  insurer,  who 

U.  S.  551,  24  S.  Ct  538,  48  U.  S.  (L.  Co.,  85  la.  584,  62  N.  W.  509,  39  A, 

ed.)  788.  S.  B.  316. 

Note:  4  Ann.  Cas.  484.  18.  Note:  32  L.R.A.  502,  603. 

13.  Note:  4  Ann.  Cas.  484.  19.  Eddy  v.  Phoenix  Mut.  life  Ins. 

14-  Phelan    v.    Northwestern    Mnt.  Co.,  65  N.  H.  27,  18  AtL  89,  23  A.  S. 

Life  Ins.  Co.,  113  N.  Y.  147,  20  N.  E.  B.  17. 

827,  10  A.  S.  R.  441.  Notes:  4  Ann.  Cas.  483;  10  Ann. 

15.  Nederland  Ldfe  Ins.  Co.  v.  Mei-  Cas.  689. 

nert,  199  U.  S.  171,  26  S.  Ct.  16,  60  20.  lbs  ▼.  Hartford  life  Ins.  Co., 

T7.  S.  (L.  ed.)  139.  121  Minn.  310,  141  N.  W.  280,  Ann. 

16.  Note:  4  Ann.  Cas.  484,  Cas.  1914C  798. 

17.  Harden  t.  Hotel  Ownen'  Ins. 
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has  issued  two  policies  to  the  former,  stating  the  aggregate  amount 
required  to  pay  customary  short  rates  and  expenses,  in  order  to  cancel 
both  policies,  and  the  amount  of  pr^nium  due  under  a  note  given 
tor  unpaid  premiums  on  both  policies,  but  not  stating  the  sum 
required  on  each  policy  separately,  is  insufficient  to  forfeit  or  sus- 
pend one  of  the  policies  alone  for  nonpayment  under  such  notice.^ 
But  a  notice  of  a  mortuary  assessment,  sent  to  a  member  of  an  assess- 
ment insurance  company,  is  not  rendered  defective  by  the  fact  that  it 
includes  an  item  for  thiree  months'  expenses  in  advance,  which  the 
insiu^  had  for  seven  years  elected  to  pay  quarterly  rather  than 
monthly.* 

156.  Service  of  IVotice. — ^Where  notice  is  required  and  the  manner 
of  service  is  not  prescribed  the  service  must  be  personal,*  and  even 
where  the  duty  to  give  notice  arises  out  of  a  custom,  and  it  has  been 
customary  to  mail  the  notices,  it  has  been  decided  that  the  mere 
mailing  is  not  enough,  where  they  are  not  received.*  Where  a 
notice  was  mailed,  however,  there  is  a  presumption  that  it  was  re- 
ceived.* Statutes  requiring  notice  frequently  provide  that  mailing  the 
notice  shall  constitute  good  service,  regardless  of  its  receipt,*  and  a 
policy  provision  that  depositing  notice  in  the  mails  shall  be  deemed 
sufficient  is  valid.'  To  be  effective  the  mailing  must  be  directiy 
to  the  person  entitled  to  notice,  and  not  to  another  for  delivery  to 
him,*  and  a  letter  is  not  registered,  so  as  to  complete  service  of 
notice  by  registered  letter,  where  such  service  is  authorized,  until 
it  is  numbered  as  required  by  the  postal  laws  and  regulations,  al- 
though the  postmaster  has  received  it  properly  addressed  and  given 
a  receipt  therefor.*  A  notice  of  the  maturity  of  a  premium  which 
is  improperly  addressed  and  does  not  reach  the  assured  cannot  estab- 
lish a  forfeiture.**  Publishing  notice  of  assessments  in  an  official 
paper,  without  anything  to  show  that  it  was  sent  to  a  certificate  holder, 
is  not  a  sufficient  compliance  with  a  rule  of  a  mutual  benefit  society 
that  printed  notices  of  assessment  shall  be  made  and  sent  in  such 
manner  as  the  grand  legion  shall  provide,  to  put  the  member  in 
default  for  nonpayment  of  the  assessment.**     Where  the  insured 

1.  Bom  v.  Home  Ins.  Co.,  110  la.  6.  Note:  7  L.R.A.(N.S.)  253,  254. 
379,  81  N.  W.  676,  80  A.  S.  B.  300.  7.  Duffy  v.  FideUty  Mnt.  life  Ins. 

2.  Pitts  V.  Hartford  Life,  etc.,  Ins.  Co.,  142  N:  C.  103,  55  S.  E.  79,  7 
Co.,  66  Conn.  376,  34  Atl.  95,  50  A.  L.E.A.(N.S.)  238. 

S.  R.  96.  8.  Note:  4  Ann.  Cas.  484. 

3.  Note:  10  Ann.  Cas.  688.  9.  Ross   v.    Hawkeye   Ins.   Co.,   93 

4.  Kavanaugh  v.  Security  Trust,  etc.,  la.  222,  61  N.  W.  852,  34  LJt A.  466. 
Ina.  Co.  117  Tenn.  33,  96  8.  W.  499,  10.  Goodwin  v.  Provident  Sav.  Life 
10  Ann.  Cas.  680,  7  LJl.A.(N.S.)  253  Assur.  Soc,  97  la.  226,  66  N.  W.  157, 
and  note.  59  A.  S.  R.  411,  32  L.R.A.  473. 

But  see  for  contrary  authority,  10  11.  Grand  Legion  v.  Bea^,  224  IlL 
Ann.  Cas.  689  note.  346,  79  N.  E.  565,  8  Ann.  Cas.  160, 

6.  Note:  10  Ann.  Cas.  689.  8  L.R.A.(N.S.)  1124. 
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hua  changed  his  address,  notice  given  a  bank,  which  has  authority 
frOTa  the  insurer  to  collect  and  receive  premiums  and  to  issue  receipts 
therefor,  of  the  change  is  binding  on  the  insurer,  and  a  notice  of 
the  change  given  to  an  agent  of  the  insurer  upon  the  street,  and 
not  in  his  office,  is  sufficient  to  bind  his  principal.  The  place  where 
the  notice  is  given  is  immaterial.**  Where  a  policy  is  taken  out  by 
the  insured  notice  need  not  be  given  to  the  person  named  by  him 
as  beneficiary,!*  but  where  the  insured  has  become  insane  or  incapable 
of  attending  to  business  the  beneficiary  is  entitled  to  notice  of  his 
default  in  paying  assessmeiits  before  a  forfeiture  can  be  declared 
therefor  after  notice  has  been  given  to  the  company  of  his  condition 
and  a  request  made  for  a  notice  of  any  default  on  his  part  so  that 
the  ben^dary  might  make  an  effort  to  pay  the  assessment  if  the  in- 
sured did  not."  And  notice  to  the  husband,  whols  the  insured,  is  not 
sufficient  notice  to  his  wife,  who  is  the  beneficiary  and  the  person  with 
whom  the  contract  was  made,  where  the  insurer  knows  that  the  parties 
are  separated  and  that  a  suit  for  a  divorce  is  pending.  *' 

157.  Time  of  Notice. — ^A  notice  of  the  maturity  of  a  premium 
mailed  lees  than  the  number  of  days  required  by  statute  is  inopera- 
tive,** and  the  day  on  which  a  notice  was  mailed  should  be  excluded 
in  the  computation  of  the  thirty  days  for  which  notice  must  be  given, 
under  the  New  York  statute,  prior  to  the  maturity  of  a  premium  of 
a  life  insurance  policy  in  order  to  forfeit  the  policy  for  nonpayment.*' 

158.  Evidence  as  to  Notice. — ^Where  notice  is  required  in  order 
to  establish  a  forfeiture  for  nonpayment  of  premiums  the  burden  is 

■  on  the  insurer  to  show  that  the  required  notice  was  given.*'  Such 
notice  may  be  proved  by  evidence  of  the  custom  of  the  officer  mailing 
notices,  even  if  he  has  no  independent  recollection  of  the  particular 
notice  though  the  inference  so  arising  may  be  rebutted,**  but  it  must 
be  shown  that  the  notice,  if  mailed,  was  properly  stamped,**  and 
that  it  found  its  way  into  the  custody  of  the  postal  authorities,  and 
evidence  of  its  nonreceipt  may  be  received  for  the  purpose  of  showing 
that  it  was  not  mailed.  The  New  York  statute  provides  that  service 
may  be  proved  by  the  affidavit  of  a  person  authoiized  by  the  statute 
to  mail  notices.  This  statute,  as  to  evidence,  has  no  extraterritorial 
effect  with  reference  to  contracts  governed  by  it,  and  in  any  case  to 

12.  Goodwin  v.  Providence  Sav.  Life  17.  Rosenplanter  v.  Provident  Sav. 

Assur.  Ass'n,  97  la.  226,  66  N.  W.  157,  Life  Assur.  Soc.,  96  Fed.  721,  37  C. 

59  A.  S.  R.  411,  32  L.R.A.  473.  C.  A.  566,  46  L.R.A.  473. 

IS.  Note:  4  Ann.  Cas.  484.  Note:  4  Ann.  Cas.  484. 

14.  Buchannan  v.  Supreme  Con-  18.  Mutual  Reserve  Fond  Life 
clave,  etc.,  178  Pa.  St.  465,  35  Atl.  Assoc,  v.  Hamlin,  139  U.  S.  297,  11 
873,  56  A.  8.  R.  774,  34  L.R.A.  436.  S.  Gt.  614,  35  U.  S.  (L.  ed.)  167. 

15.  Manhattan    Life    Lis.    Co.    v.  Note:  4  Ann.  Cas.  484. 
Smith,  44  Ohio  St.  156,  5  N.  E.  417,  19.  Note:  7  L.R.A.(N.S.)  239. 
58   Am.  Rep.  806.  20.  Note:  4  Ann.  Cas.  484. 

16.  Note:  4  Ann.  Cas.  484. 
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authorize  the  admisedon  of  an  affidavit  it  must  be  shown  by  extrinsic 
evidence  that  the  peison  making  the  affidavit  was  one  authorized 
to  mail  the  notice,  and  the  affidavit  must  identify  the  particalar 
policy.*  A  by-law  of  an  insurance  company  providing  that  the 
maiUng  of  notices  of  assessments  may  be  conclusively  shown  by 
the  certificate  of  an  officer  of  the  corporation  who  is  not  required 
to  be  personally  cognizant  of  the  fact  is  unreasonable  and  void.' 
Proof  of  the  fact  that  after  the  death  of  the  insured  a  notice  was 
found  among  his  eflFects  does  not  prove  when  it  was  received  so  as  to 
justify  an  inference  that  the  notice  was  timely.* 

159.  Eztension  of  Time  of  Payment. — ^Where,  to  the  knowledge  of 
the  insured,  an  agent  has  power  to  extend  the  time  of  payment  of 
a  premium  only  on  the  execution  of  a  note  by  the  insured,  there 
is  no  extension  whwe  a  note  is  given  to  the  insured's  agent  for  his 
signature  and  the  note  is  not  signed  previous  to  the  death  of  the 
insured.*  If  a  policy  provides  that  the  contract  between  the  parties 
is  completely  set  forth  therein  and  in  the  application,  and  none  of 
its  terms  can  be  varied  or  modified,  nor  any  forfeiture  waived,  or 
premiums  in  arrears  received,  except  by  agreement  in  writing  signed 
by  a  designated  officer,  the  insured  is  conclusively  presumed  to  know 
that  no  engagement  entered  into  between  him  and  tiie  agent  who  took 
the  application  extending  the  time  for  payment  of  premiums  is  bind- 
ing on  the  insurer,  unless  brought  to  its  knowledge  and  ratified  by 
it.*  And  there  is  authority  to  the  effect  that  a  promise  of  the  agent, 
made  after  default  in  the  payment  of  the  premium  had  occurred,  to 
receive  the  premium  up  to  a  subsequent  day,  is  a  nudum  pactum. 
A  lapsed  policy  can  only  be  restored  to  life,  so  far  as  the  assured 
is  concerned,  by  the  actual  payment  and  acceptance  of  the  premium, 
or  by  a  contract  based  on  a  sufficient  consideration.* 

160i  Excuses  for  Nonpayment. — ^Notwithstanding  considerable  con- 
trary authority,'  the  better  view  seems  to  be  that  the  existence  of 
war  between  the  territories  in  which  the  insured  and  insurer  reside 

1.  Notes:  7  L.R.A.(N.S.)  239  et  139  Pa.  St.  546,  21  Atl.  80,  23  A.  S.  R. 
seq.;  4  Ann.  Cas.  484.  202.  10  L.R.A.  577. 

2.  Duffy  V.  Fidelity  Mut.  Life  Ins.  7.  New  York  Life  Ins.  Co.  v.  Clap- 
Co.,  142  N.  C.  103,  55  S.  E.  79,  7  ton,  7  Bush  (Ky.)  179,  3  Am.  Rep. 
L.R.A.(N.S.)  238.  290;   Mutual   Ben.   Life   Ina.   Co.   v. 

3.  Phelan  v.  Northwestern  Mut.  Life  Hillyard,  37  N.  J.  L.  444, 18  Am.  Rep. 
Ins.  Co.,  113  N.  Y.  147,  20  N.  E.  827,  741;  Cohen  v.  New  York  Mut.  Life 
10  A.  S.  R.  44L  Ins.  Co.,  50  N.  Y.  610,  10  Am.  Rep. 

4.  S  locum  V.  New  '^'ork  Life  Ins.  522  and  note ;  Sands  v.  New  York  Life 
Co.,  228  U.  S.  364,  33  S.  Ct.  523,  57  Ins.  Co.,  50  N.  Y.  626,  10  Am.  Rep. 
U.  S.  (L.  ed.)  879.  535;  Manhattan  Life  Ins.  Co.  v.  War- 

5.  Collins  V.  Metropolitan  Life  Ins.  wick,  2D  Grat.  (Va.)  61^  3  Am.  Rep. 
Co.,  32  Mont.  329,  80  Pac.  609,  1092,  218;  Mutual  Ben.  Life  Ins.  Co.  v. 
108  A.  S.  R.  578.  Atwood,  24  Grat.  (Ya.)  487,  18  Am. 

6.  Lantz  v.  Vermont  Life  Ins.  Co.,  Rep.  652. 
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is  no  exciise  for  failing  to  pay  a  life  insurance  premium,  though  pay- 
ment is  thereby  made  impossible.*  On  the  breaking  out  of  such  a 
war  the  agency  of  representatives  of  the  insurer  at  the  former  place 
ceases,  in  the  absence  of  a  special  agreement,  and  a  tender  of  pre- 
miums to  saoh  representatives  is  unavailing,  according  to  the  latter 
view,*  though  the  proposition  is  disputed  by  the  courts  holding  that 
war  ia  an  excuse.^*  Where  war  is  deemed  no  excuse,  it  has  been 
held  that  the  assured  is  entitled  to  the  equitable  value  of  the  policy, 
arising  from  the  premiums  actually  paid.  This  equitable  value  is 
the  difference  between  the  cost  of  a  new  policy  and  the  present  value 
of  the  premiums  yet  to  be  paid  on  the  forfeited  policy  when  the  for- 
feiture occurred,  and  may  be  recovered  in  an  action  at  law  or  a  suit 
in  equity.**  Where  a  forfeiture  for  nonpayment  of  premiums  is 
provided  for,  sickness  or  incapacity  is  no  ground  for  avoiding  the 
forfeiture  or  for  granting  relief  in  equity  against  it,*'  except  where 
the  policy  provides  that  for  valid  reasons  given  to  the  officers  of 
the  insurer,  the  insured  may  be  reinstated  by  paying  arrearages, 
in  which  case  the  m^tal  and  physical  incapacity  of  the  insured 
must  be  deemed  a  valid  excuse.**  Where  a  policy  provides  for  the 
payment  of  premiums  by  the  beneficiary,  the  mental  incapacity 
of  the  insured  at  the  time  fixed  for  the  payment  of  a  premium  does 
not  excuse  delay,  though  the  insured  h&<*  not  informed  the  bene- 
ficiary of  the  existence  of  the  policy.**  Payment  or  tender  of  pay- 
ment of  a  premium  on  a  Ufe  insurance  policy  is  not  necessary  if  the 
insurer  has  already  declared  the  policy  forfeited,  or  done  any  act 
which  is  tantamount  to  a  declaration  of  refusnl  to  receive  the  premium 

8.  New  York  Life  Ina.  Co.  v.  Davis,  491,  57  S.  E.  892,  12  L.R.A.(N.S.) 
95  U.  S.  425,  24  U.  8.  (L.  ed.)  453;  319  and  note;  Carpenter  v.  Centennial 
Worthington  v.  Charter  Oak  Life  Ins.  Mut.  Life  Aas'n,  68  la.  453,  27  N.  W. 
Co.,  41  Conn.  372,  19  Am.  Rep.  495;  456,  56  Am.  Rep.  855;  Home  Ins.  Co. 
Dillard  v.  Manhattan  Life  Ins.  Co.,  v.  Wood,  139  Ky,  657,  72  S.  W.  15, 
44  Ga.  119,  9  Am.  Rep.  167  and  note.  Ann.  Cas.  1912B  373  and  note;  Mc- 

9.  New  York  Life  Ins.  Co.  v.  Davis,  Cann  v.  Supreme  Conclave,  etc.,  119 
95  U.  S.  425,  24  U.  S.  (L.  ed.)  453.  Md.  655,  87  Atl.  383,  46  L.R.A.(N.S.) 

10.  New  York  L.  Ins.  Co.  v.  Clop-  537  and  note ;  Howell  v.  Knickerbocker 
ton,  7  Bush  (Ky.)  179,  3  Am.  Rep.  Life  Ins.  Co.,  44  N.  Y.  276,  4  Am.  Rep. 
290;  Statham  v.  New  York  life  Ins.  675;  Wheeler  v.  Connecticut  Mut.  Life 
Co.,  45  Miss.  581,  7  Am.  Rep.  737;  Ins.  Co.,  82  N.  Y.  543,  37  Am.  Rep. 
Sands  V.  New  York  life  Ins.  Co.,  50  594;  Thompson  v.  Fidelity  Mut.  life 
N.  Y.  626,  10  Am.  Rep,  536.  Ins.  Co.,  116  Tenn.  557,  92  S.  W. 

11.  New  York  Life  Ins.  Co.  v.  Stat-  1098,  115  A.  S.  R.  823,  6  L.R.A. 
ham,  93  XJ.  S.  24,  23  U.  S.  (L.  ed.)  (N.S.)   1039. 

789.  13.  Dennis    v.    Massadiusetts    Ben. 

12.  Thompson  v.  Knickerbocker  Life  Ass'n,  120  N.  Y.  496,  24  N.  E.  843. 
Ins.  Co.,  104  U.  S.  252,  26  U.  S.  (L.   17  A.  S.  B.  660,  9  LJIJI.  189. 

ed.)  765;  Pitts  v.  Hartford  Life,  etc.,  14.  Klein  v.  New  York  life  Ins. 
Ins.  Co.,  66  Conn.  376,  34  AU.  95,  50  Co.,  104  U.  8.  88,  26  XJ.  8.  (L.  ed.) 
A.  S.  R.  96  (insanity) ;  Hipp  v.  Fi-   662. 

deUty  Mut  Life  Ins.  Co.,  128   Ga.       Note:  12  L.R.A.(N.S.)  319  et  aeq. 
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if  tendered.**  Again,  where  an  insured  in  due  time  tenders  by  mail 
what  he  deems  sufficient  to  cover  a  premium  uncertain  in  amount  the 
insurer  cannot  delay  answering  a  request  for  information  as  to  the 
true  amount  and  then  declare  a  forfeiture  for  the  default**  Nor 
can  an  insurer,  after  insolvency,  insist  upon  a  forfeiture  of  a  policy 
for  a  refusal  to  renew  or  to  pay  assessments  levied  thereon.*'  Where 
the  company  to  which  a  policy  had  been  transmitted  for  surrender 
and  for  a  new  paid-up  policy,  under  a  mistake  kept  the  policy  for  six  . 
months  without  giving  the  complainant  any  notice  of  the  mistake, 
and  then,  by  indorsement  on  the  policy,  attempted  to  reduce  it  to  a 
different  amount,  the  insured  was  in  no  default  and  did  not  forfeit 
his  rights  under  his  policy.**  But  the  fact  that  the  brother  of  one 
who  had  given  a  note  for  a  life  insurance  premium,  and  who  was 
absent  from  home  when  it  fell  due,  voluntarily,  and  not  as  agent  of 
the  insured,  went  to  the  bank  and  to  the  office  of  the  local  agent  of 
the  insurance  company,  with  the  intention  of  paying  the  note,  but 
found  both  places  closed,  will  not  prevent  a  forfeiture  of  the  policy 
for  nonpayment.*'  A  usage  of  the  insurers  not  to  demand  punctual 
payment  of  the  note  on  the  day,  but  to  give  days  of  grace,  has  beoi 
considered  not  a  goo^  excuse  for  nonpayment.** 

Rights  of  Insured  after  Default 

161.  Reinstatement  in  General. — The  right  to  reinstatement  within 
a  certain  period  on  payment  of  accrued  assessments  after  the  for- 
feiture of  membership  in  a  mutual  benefit  society,  which  takes  place 
eo  instaiite  by  operation  of  law  and  without  notice  under  the  terms 
of  the  contract  upon  nonpayment  of  assessments,  is  terminated  by 
the  death  of  the  member  without  such  payment  during  the  time 
allowed  for  reinstatement,  according  to  some  courts,*  but  other  courts 
hold  that  the  right  of  an  insured  to  be  reinstated  does  not  die  with 
him,  but  passes  to  the  beneficiary  under  the  policy.'    A  provision 

15.  MacMahon  v.  United  States  Life  18.  Lovell  v.  St.  Louis  Mut.  life 
Ins.  Co.,  128  Fed.  388,  63  C.  C.  A.  Ins.  Co.,  Ill  U.  S.  264,  4  8.  Ct.  390, 
130,  68  L.R.A.  87;  Heinlein  v.  Im-   28  U.  S.  (L.  ed.)  423. 

perial  Life  Ins.  Co.,  101  Mich.  250,  59  19.  Hipp  v.  Fidelity  Mut  Life  Ins. 

N.  W.  615,  45  A.  8.  R.  409,  25  L.R.A.  Co.,  128  Ga.  491,  57  S.  E.   892,  12 

627;  Meyer  v.  Knickerbocker  Life  Ins.  L.R.A.(N.S,)  319. 

Co.,  73  N.  T.  516,  29  Am.  Rep.  200;  20.  Thompson  v.  Knickerbocker  Life 

National  Mut.  Ins.  Co.  v.  Home  Bene-  Ins.  Co.,  104  U.  S.  252,  26  U.  S.  (L 

fit  Society,  181  Pa.  St  443,  37  Atl.  ed.)  765. 

519,  59  A.  S.  R.  666.  1.  Carlson  v.  Supreme  Council,  etc, 

16.  Meyer  v.  Knickerbocker  Life  115  Cal.  466,  47  Pac.  375,  35  L.EA. 
Ins.  Co.,  73  N.  T.  516,  29  Am.  Rep.  643. 

200.  2.  Dennis    v.    Massachusetts    Ben. 

17.  Conigland  v.  North  Carolina  Ass'n,  120  N.  Y.  496,  24  N.  B.  843, 
Mut.  Life  Ins.  Co.,  62  N.  C.  341,  98  17  A.  S.  R.  660,  9  L.R.A.  189. 

Am.  Dec.  89. 
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in  a  mutual  benefit  certificate  that  a  membar  who  bat  faHet^  a 
certificate  may  be  reinstated  by  presenting  an  ^pplieatkm  vfaks. 
be  {^proved  by  the  secretary  refers  to  the  secretary  of  Urn 
lodge,  and  not  to  the  secretary  of  a  local  lodge.'  Wb^  an : 
association  claims  that  a  member's  lights  were  forfeited  by  fak  faZam 
to  pay  an  asseeement,  an  attempt  by  him  to  be  reinstated  by  aet  of  tfc* 
association  is  no  waiver  of  the  rights  he  had  as  a  member,  no  notice  «f 
the  assessment  having  been  given  to  him.* 

162.  Conditioni  of  Reinstatement. — The  first  condition  anaDy 
required  to  procure  a  reinstatement  is  the  payment  by  the  inwirwi 
of  the  amount  of  his  debte  to  the  insurer.  A  partial  payment  of 
back  duee  on  a  lapsed  policy  will  not  work  a  reinstatement  of  the 
insured,  under  a  stipulation  for  reinstatement  on  the  payment  ot 
"all  back  dues."*  A  form  of  policy  providing  for  reinstatement 
"upon  payment  of  all  arrears,  with  interest  thereon  not  to  exceed  six 
per  aeat  per  annum,"  is  permissible  under  a  statute  giving  the  privi- 
lege "upon  the  payment  of  all  overdue  premiums  and  every  other 
indebtedness  to  the  company  upon  such  policy,  with  interest  at  a 
rate  not  exceeding  six  per  cent  per  annum."  *  The  second  condition 
usually  required  to  be  complied  with  is  proof  of  the  good  health  or 
insurability  of  the  insured.  Where  the  policy  contains  such  a  con- 
dition, payment  of  the  premium  alone  is  not  sufficient  to  procure  a 
reinstatement,  but  the  insured  must  furnish  the  required  proof  of 
good  health,'  and  the  insurer  may  make  the  decision  of  its  own 
officers  conclusive  on  this  question,  and  the  courts  will  not  review 
the  decision  of  such  officer,'  at  least  where  there  are  facts  bearing 
upon  the  question  of  health  which  might  influence  the  sound  judg- 
ment and  good  conscience  of  an  officer  to  decide  against  reinstate- 
ment.* If,  however,  reinstatement  is  refused  arbitrarily  and  in  bad 
faith  it  seems  that  the  acts  of  the  insurer  may  be  set  aside  by  the 
courts.*'  The  refusal  to  approve  a  certificate  of  health  by  an  appli- 
cant for  reinstatement  to  a  mutual  benefit  society  cannot  be  said  to 
be  erroneous  where  the  applicant  shows  that  he  has  recently  bad 
pneumonia,  although  he  further  states  that  he  feels  better  "at  the 

S.  Kennedy  v.  Grand  Fraternity,  36  7.  Kennedy  v.  Orand  Fraternity,  36 

Mont  325,  92  Pa.  971,  25  L.E.A.{N.S.)  Moot.  325,  92  Pac.   971,  25  L.B.A. 

78.  (N.S.)  78. 

4.  Mutoal  Reserve  Fund  Lite  Asso.  8.  Lane  v.  Fidelity  Mut  Life  Ins. 
T.  Hamlm,  139  U.  S.  297,  U  S.  Ct  Ck).,  142  N.  C.  55,  54  N.  B.  854, 115  A, 
614,  35  U.  S.  (L.  ed.)  167.  S.  R.  729. 

5.  Mdvin  v.  Piediaont  Mot.  Life  9.  Conway  v.  Minnesota  Mut  life 
Ins.  Co.,  150  N.  C.  398,  64  S.  B.  180,  Ins.  Co.,  62  Wash.  49,  112  Pac  1106, 
134  A.  S.  R.  943.  40  LJl.A.(N.S.)  148  and  note. 

6.  New  York  Life  Ins.  Co.  ▼.  Hardi>  10.  Leonard  v.  Pradential  Ins.  Co. 
Mm,  199  Mass.  190,  85  N.  E.  410, 127  of  America,  128  Wis.  348,  107  N.  W. 
A.  8.  B.  478  (procaeding  for  approval  646,  116  A.  S.  R.  50. 

of  form).  Note:  40  L.R.A.(N.S.)  149. 
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preettit  time"  than  he  has  for  yean,  where  serious  after-effects  are 
shown  sometimes  to  follow  pneumonia."  While  tiie  insurer  should 
act  on  the  application  with  reasonable  promptness,  and  failing  to 
reject  it  within  a  reasonable  time  may  estop  the  insnm  from  denying 
reinstatement/*  the  mere  fact  that  additional  evidence  of  insura- 
bility is  not  required  does  not  compel  the  insurer  to  accept  that 
irffered  as  sufficient.** 

163.  Validity  and  Effect  of  Reinstatement — Where  a  revival  of 
a  forfeited  life  policy  is  assented  to,  the  original  contract  is  reinstated, 
with  all  its  terms  and  the  new  terms  expressed  in  the  application  for 
revival,**  and  a  provision  in  a  life  insurance  policy  that  it  shall  be 
incontestable  after  one  year  applies  to  proceedings  taken  to  secure 
reinstatement  after  default  in  payment  of  premiums,  so  that  after 
the  lapse  of  a  year  from  reinstatement  the  policy  cannot  be  avoided 
for  fraud  in  securing  it,  although  insured  agrees  in  his  application 
for  reinstatement  that  the  policy  shall  be  void  if  any  statement  is 
untrue.**  Ordinarily,  however,  a  reinstatement  procured  by  fraudu- 
lent misrepresentations  may  be  avoided.**  A  representation  by  in- 
sured, in  regard  to  the  state  of  his  health,  in  order  to  procure  a  renewal 
of  his  poUcy  which  had  lapsed  for  nonpa3rment  of  premiums  is  not 
a  continuing  representation  until  the  time  that  the  renewal  receipt 
is  delivered.*'  A  person  is  "killed"  by  an  accident  at  the  time  his 
death  occurs  and  not  at  the  time  of  the  accident,  within  the  mean- 
ing of  the  constitution  of  an  accident  insurance  society  which  pro- 
vides that  if  a  member  is  injured  while  in  default  in  the  payment 
of  his  dues,  "the  delinquent  member  shall  receive  no  indemnity 
therefor,  nor  shall  his  beneficiaries  receive  anything  should  he  be 
killed  during  such  period  of  delinquency,"  so  that  liability  exists 
for  death  after  reinstatement  from  an  injury  during  delinquency.** 

164.  Paid-op  or  Extended  Insurance  Generally. — Statutes  now  exist 
in  several  jurisdictions  providing  that  on  default  in  the  payment  of 

11.  Kennedy  v.  Grand  Fraternity,  braith,  115  Tenn.  471,  91  S.  W.  204, 
36  Mont.  325,  92  Pao.  971,  25  L.R.A.  112  A.  S.  R.  862,  criticising  dictum  in 
(N.S.)  78.  Massachnsetts  Ben.  Life  Ass'n  v.  Rob- 

12.  Leonard  v.  Prudential  Ins.  Co.,  inson,  104  Ga.  256,  30  S.  £.  918,  42 
128  Wis.  348,  107  N.  W.  646,  116  A.  L.R-&..  261  to  the  effect  that  the  period 
S.  R.  50  (delay  of  two  months  held  to  of  incontestability  does  not  begin  to 
raise  estoppel).  run  anew  as  to  reinstatement. 

13.  Kennedy  v.  Qrand  Fraternity,  16.  Maasaehosetts  Ben.  Life  As'n 
36  Mont.  325,  92  Pae.  971,  25  L.R.A.  v.  Robinson,  104  Ga.  256,  30  S.  £.  918, 
(N.S.)  78.  42  L.R.A.  26L 

14.  Metropolitan  Life  Ins.  Co.  v.  17.  Mutual  Ben.  Life  Ins.  Go.  ▼. 
MeTagne,  49  N.  J.  L.  587,  9  Atl.  766,  Higginbotham,  96  U.  8.  380,  2A  U. 
60  Am.  Rep.  661.  S.  (L.  ed.)  499. 

15.  Great  Western  Life  Ins.  Co.  v.  18.  Roth    v.    Travelen'    Protective 
Snavely,  206  Fed.  20,  124  C.  C.  A.  Ass'n,  102  Tex.  241, 115  8.  W.  31, 132 
154,  46  L.R.A.(N.S.)  1056  and  note;  A.  8.  B.  871,  20  Ann.  Cas.  97. 
Paoifie   Mut.    Life   Ins.    Co.   v.    Gal- 
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pramiaras  after  a  policy  has  been  in  force  a  certain  time,  the  policy 
shall  not  lapse  but  shall  continue  in  force  for  a  time  either  stated 
or  equal  to  the  amount  of  term  insurance  that  the  reserve  applicable 
to  the  policy,  taken  as  a  single  premium,  will  purchase,  or  shall 
become  a  paid-up  policy  for  the  amount  of  paid-up  insurance  which 
such  reserve  woiild  purchase.  Even  where  such  statutes  do  not  exist 
competition  has  forced  the  insertion  of  clauses  to  similar  effect  in 
policies  of  life  insurance.  While  a  statutory  provision  that  every 
contract  of  life  insurance  shall  contain  a  provision  for  the  application 
of  the  reserve  to  the  purchase  of  extended  insurance  in  case  of  for- 
feiture for  nonpayment  of  premiums,  under  penalty  of  having  the 
license  of  insurer  withdrawn,  does  not  become  part  of  an  insurance 
policy  which  does  not  contain  the  provision,**  yet  where  the  statute 
simply  requires  the  reserve  or  net  value  of  a  life  insurance  policy, 
after  its  avoidance  for  failure  by  the  assured  to  pay  the  premium 
due,  to  be  applied  to  the  purchase  of  extended  or  paid-up  insurance, 
and  imposes  no  penalty  for  a  failure  to  insert  such  provision  in  the 
policy,  the  courts  appear  to  be  unanimous  in  holding  that,  as  to 
those  policies  to  which  the  statute  is  applicable,  the  statutory  provi- 
sions are  to  be  given  the  same  force  and  effect  as  if  they  were  in 
fact  written  in  the  policy.*"  "Paid-up  insurance,"  as  used  in  such  a 
statute,  means  insurance  for  a  limited  amount  for  the  life  of  the 
insured,  and  not  temporary  extended  insurance  for  the  full  amount 
of  the  policy.*  The  right  to  contract  for  the  adjustment  of  a  claim 
on  an  insurance  policy  forfeited  for  nonpayment  of  premiums,  accord- 
ing to  the  laws  of  the  insurer's  domicil,  although  the  insurance  is 
upon  the  life  of  a  person  residing  in  another  state  where  the  contract 
is  made,  is  accorded  by  a  statute  of  the  latter  state  providing  for  such 
adjustment,  but  making  its  provisions  inapplicable  to  policies  issued 
by  foreign  companies  authorized  to  do  business  in  the  state  where  the 
laws  of  their  domicil  provide  for  continued  insurance  upon  such  for- 
feiture. But  the  requirement  as  to  foreign  statutes  is  not  complied 
with  where  it  is  left  optional  with  the  insured  as  to  the  kind  of  policy 
he  will  take.*  Nor  does  a  policy  providing  for  paid-up  insurance 
on  default  and  demand  therefor  contain  a  provision  for  "uncon- 
ditional" commutation  to  a  paid-up  policy  within  the  meaning  of  a 
statute  exempting  policies  from  its  terms  which  provide  for  extended 
temporary  insurance  on  default.*  A  provision  in  a  term  insurance 
policy  renewable  without  re-examination  that  the  excess  of  premiums 

19.  Equitable  Life  Asstir.  8oc.  v.  2.  mehols  ▼.  Mutual  Life  Ins.  Co., 
Babbitt,  11  Ariz.  116,  89  Pac.  531,  13  176  Mo.  355,  75  S.  W.  664,  62  L.R.A. 
L.R.A.(N.S.)  1046  and  note.  657, 

20.  Note:  13  L.E.A.(N.8.)  1047.  8.  Cravens  v.  New  York  Life  Ins. 
1.  Nichob  V.  Mutual  Life  Ins.  Co.,  Co.,  148  Mo.  583,  50  S.  W.  519,  71  A. 

176  Mo.  366,  76  S.  W.  664,  62  LJtJL   8.  R.  628,  53  L.R.A.  306. 
667. 
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over  operating  expeioses  and  the  insured's  share  of  death  locaee  shall 
constitute  a  guaranty  fund  to  apply  in  reduction  of,  or  as  an  offset  to, 
later  premiums,  and  after  five  years  to  extend  the  insurance  in  case 
of  lapse,  if  there  is  any  excess,  renders  the  guaranty  fund  a  reserve 
within  the  meaning  of  a  statute  providing  for  the  purchase  of  extended 
msurance  with  the  reserve  on  a  policy  in  the  evoat  of  a  lapse.*  Where 
a  policy  is  continued  pursuant  to  its  terms  on  a  default  in  the  pay- 
ment of  premiums  its  original  terms  as  to  excepted  risks  apply  to 
the  extended  insurance,*  and  where  an  indorsement  makes  it  subject 
to  the  terms  of  the  original  policy,  those  terms  relating  to  a  forfeiture 
for  nonpayment  of  interest  on  premium  notes  apply.*  An  action  to 
compel  the  issuance  of  a  paid-up  policy  to  the  beneficiary  in  a  policy 
who  procured  its  issuance  and  has  paid  the  premiums  may  be  main- 
tained by  the  beneficiary  without  joining  the  person  whose  life  is 
insured,'  but  notwithstanding  no  paid-up  policy  is  issued  where  there 
is  a  right  to  paid-up  insurance  by  virtue  of  the  original  policy,  an 
action  at  law  may  be  maintained  for  the  paid-up  insurance  on  the 
death  of  the  assured.* 

165.  Conditions  to  Exercise  of  Rights;  Election. — ^Where  a  policy 
contains  a  condition  that  it  shall  be  commuted  in  case  default  is  made 
in  the  payment  of  any  premium,  it  is  optional  with  the  insured  to 
make  a  default  and  convert  the  policy  from  an  annual  premium 
policy  to  a  paid-up  policy.'  Under  a  provision  that  if  any  subse- 
quent premium  is  not  paid,  and  the  policy  is  not  surrendered,  the 
insurance  shall,  without  request,  be  extended  as  q)ecified  in  an 
attached  table,  the  insured,  on  failing  to  pay  a  subsequent  premium 
note,  has  a  vested  right  to  extended  insurance  without  demand.^"  And 
where  a  policy  provides  that  in  the  event  of  a  failure  to  apply  for 
paid-up  insurance  within  a  stated  time  after  default  extended  insur- 
ance will  be  given,  failure  so  to  apply  is  em  election  to  take  the  ex- 
tended insurance,**  even  in  the  case  of  minor  beneficiaries."  Where 
a  demand  within  a  certain  time  is  necessary,  it  may  be  made  by  the 

4.  Nielsen   v.    Provident   Sav.   life       Note :  15  L.B.A.  449. 

Assur.  See.,  139  Cal.  332,  73  Pac.  1(58,  9.  Lovell  v.  St.  Louis  Mat.  Life  Ins. 
96  A.  S.  E.  146  (applying  New  York  Co.,  Ill  U.  S.  264,  4  S.  Ct.  390,  28 
statute).  U.  S.  (L.  ed.)  423. 

5.  Note:  15  L.R.A.  449.  10.  New  York  Life  Ins.  Co.  v.  Van 

6.  Holman  v.  Continental  Life  Ins.  Meter,  137  Ky.  4,  121  8.  W.  438,  136 
Co.,  54  Conn.  195,  6  Atl.  405,  1  A.  S.  A.  S.  R.  282. 

R.  97.  11.  Mutual   Ben.   Life  Ins.   Co.  v. 

7.  Continental  Life  Ins.  Co.  v.  Vol-  Harvey,  117  Ky.  834, 79  S.  W.  218,  111 
ger,  89  Ind.  572,  46  Am.  Rep.  185.  A.  S.  R.  269. 

8.  Lenon  v.  Mutual  Life  Ins.  Co.,  Note:  25  L.R.A.(N.S.)   803. 

80  Ark.  563,  98  S.  W.  117,  10  Ann.  18.  Mutual  Ben.  Life  Ins.  Co.  ▼. 
Cas.  467  and  note,  8  L.R.A.(N.S.)  Harvey,  117  Ky.  834,  79  S.  W.  218, 
193.  in  A.  S.  R.  269. 
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beneficiary  after  the  insured's  death  within  the  period,**  and  no 
demand  by  the  beneficiary  is  necessary  if  the  insurer,  immediately 
after  the  death  of  the  insured,  denies  and  disclaims  all  liability  under 
and  by  virtue  of  the  policy,  and  informs  the  beneficiary  that  it  will 
not  pay  the  amount  named  in  the  policy,  or  any  part  thereof.**  Some 
courts  have  held  that  where  a  policy  of  life  insurance  provides  that 
the  company,  if  requested,  shall,  "after  the  payment  of  premiums 
for  two  full  years,  issue  a  paid-up  policy,"  but  is  conditioned  to  be 
void  for  nonpayment  of  premiums  when  due,  such  request  is  not 
effectual,  if  not  made  until  after  a  default  in  payment  of  premiums.** 
A  demand  for  a  paid-up  policy  within  a  certain  period  of  time  ia 
frequently  made  a  condition  precedent  to  the  right  to  p^d-up  insur- 
ance, and  there  has  been  considerable  conflict  of  opinion  as  to  the 
failure  to  make  demand  within  the  time  limited.  The  weight  of 
authority,  it  must  be  admitted,  is  to  the  effect  that  there  must  be  a 
strict  compliance  with  the  terms  of  the  original  policy,  and,  if  it  is 
expressly  stipulated  therein  that  the  demand  for  a  paid-up  policy  shall 
be  made  within  a  specified  time  after  default  in  payment  of  a 
premium,  to  entitle  the  insured  to  a  paid-up  policy,  time  is  of  the 
essence  of  the  contract,  and  the  insured  must  demand  a  paid-up 
policy  within  the  time  limited  in  the  original  policy.**  There  is, 
however,  much  to  commend  the  rule  that  the  failure  to  surrender 
the  policy  within  the  time  limited  will  not  forfeit  the  right  to  a 
paid-up  policy,  whether  it  is  an  endowment  policy  or  an  ordinary 
life  policy,*'  and  that  the  paid-up  policy  may  be  demanded  upon 
surrender  of  the  old  one  within  a  reasonable  time  after  the  expira- 

15.  ITielaen  v.  Provident  Sav.  Life  133  la.  177,  110  N.  W.  444,  8  L.R.A. 
Assnr.  Soc.,  139  Cal.  332,  73  Pac.  168,  (N.S.)  1019  (holding  provision  valid). 
96  A.  B.  B.  146  (applying  New  York  Notes:  15  L.R.A.  449  et  seq.;  8 
statute);  New  York  Life  Ins.  Co.  v.  L.R.A.(N.S.)  195,  196;  10  Ann.  Cas. 
Noble,  34  Okla.  103,  124  Pac.  612,  45  470.  And  see  Universal  Life  Ins.  Co. 
L.B.A.(N.S.)  391  and  note.  v.  Whitehead,  58  Miss.  226,  38  Am, 

Note:   15   L.R.A.   449.     There   are  Rep.  322. 

eases  tending  to  deny  this  rale.     46  17.  Lenon  v.  Mutual  Life  Ins.  Co., 

L.B.A.(n!sT  392  note.  ^  ^rk.  563,  98  S.  W.  117,  10  Ann. 

14.  Nielsen  v.  Provident  Sav.  Life  ^m.   467   and   note,   8  L.B.A.(N.S.) 

Assur.  Soc,  139  Cal.  332,  73  Pac.  168,  1?^  and  note;  Sonth^  Mut  lafe  Im. 

96  A,  S  R  146  faBDlvirur  New  York  ^°-  ^'  Montague,  84  Ky.  653,  2  S.  W 
9b  A,  ».  B.  l«  lappiymg  wew  lorK   ^3^  ^  ^   g  ^  g^g.  ^^^^  Lif^  j^^ 

ic   o    •*!.       M  *•      IT*    T      n       Co.  of  New  York  v.  Jarboe,  102  Ky, 

ifti  p.'^J'/t?  2q  S  ^«^9i      '  ^'  ^  S.  W.  1097,  80  A.  S.  R.  343, 

103  Pa.  St.  177,  49  Am.  Rep.  121.  39  lr^   504^  overruling  Northwest- 

16.  Knapp  v.  Homeopathic  Mut.  ^  Mut.  Life  Lis.  Co.  v.  Barbour,  92 
Life  Ins.  Co.,  117  U.  S,  411,  6  S.  Ct.  Ky.  427,  17  S.  W.  796,  15  L.RA. 
807,  29  V.  S,  (L.  ed.)  960;  Blnme  v,  449;  Manhattan  Life  Ins.  Co.  v,  Pat- 
Pittsbtugh  life,  etc,  Co.,  263  IlL  160,  terson,  109  Ky,  624,  60  8.  W.  383, 

104  N.  B,  1031,  Ann,  Cas,  1916C  505  95  A.  S,  R,  393,  53  L.R.A.  378. 

and  note,  51  L.R.A.(N.S.)  1044;  CoU-       Notes:  15  L.R.A  449  et  se^;  Ann. 
V.   Equitable  Life   Assnr.   Soc,   Cas.  1915C  507. 
B.  C.  L.  XIV.— 63.  883 
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tion  of  the  time  fixed.**  Five  yeaxs  has  sometimes  been  fixed  as 
the  limit  of  the  reasonable  time  for  applying  for  a  paid-up  policy, 
in  analogy  to  the  statute  of  limitations.*'  Even  in  jurisdictions  hold- 
ing that  time  is  not  of  the  essence  of  the  contract,  where  the  original 
policy  provides  that  after  default  the  net  reserve  on  the  policy  shall 
be  applied  to  the  purchase  of  term  insurance,  or  that  upon  applica- 
tion of  the  owner  and  surrender  of  the  policy  within  a  specified  time 
a  paid-up  policy  may  be  issued,  the  failure  of  the  insured  to  surrender 
the  original  policy  or  to  demand  the  paid-up  policy  is  an  election 
on  his  part  under  the  contract  of  insurance  to  take  the  term  insurance 
provided  for  by  the  contract.'*  Where  a  good  excuse  for  noncom- 
pliance with  a  limitation  provision  as  to  applying  for  a  paid-up  policy 
is  shown,  the  right  thereto  has  sometimes  been  upheld,*  and  the 
delivery  up  of  the  policy  is  excused  where  it  has  been  stolen  from  the 
insured.'  Of  course,  if  the  failure  of  the  assured  to  comply  with  the 
conditions  as  to  time  stipulated  in  his  original  policy  is  caused  by 
the  conduct  of  the  insurer,  the  latter  would  be  estopped  to  assert  that 
the  insured  had  forfeited  his  right  to  the  paid-up  policy  because  of 
his  noncompliance  with  such  conditions.'  A  condition  in  a  life 
insurance  policy  to  the  effect  that  "in  case  of  default  for  non-payment 
of  premium  after  three  years,  and  no  legal  surrender  having  been 
made,  the  insured  having  paid  at  maturity  all  notes  given  for  premium, 
then  this  policy  shall,  without  surrender,  but  upon  payment  of  all 
outstanding  premium  notes,  become  a  paid-up  term  policy  without 
change  of  terms  or  conditions,"  requires  the  payment  of  all  outstand- 
ing premium  notes,  though  given  after  three  tuinual  premiur[is  have 
been  paid,  and  is  a  condition  precedent  to  such  policy  becoming  a 
paid-up  term  policy.* 

166.  Amount  Available  for  Extension  Purposes. — ^Where  the  con- 
dition is  that  the  sum  insured  shall  be  commuted  or  reduced  to  the 
amount  of  the  premiums,  the  company  is  not  required  to  give  the 
insured  a  paid-up  policy  for  a  greater  amount  than  the  sura  of  the 
premiums  paid.'  If  the  statute  governing  the  contract  provides  for 
extended  insurance  for  the  full  amount  of  the  policy,  and  it  stipulates 
that,  in  the  event  of  the  death  of  the  insured  during  the  endowment 
period,  the  face  of  the  policy  and  the  amount  of  the  premiums  shall 

18.  Lenon  v.  Mutual  Life  Ins.  Co,  Soo.,  173  N.  T.  60,  65  N.  E.  857,  93 
80  Ark.  563,  98  S.  W.  117,  10  Ann.   A.  S.  R.  579. 

Cas.  467  and  note,  8  L.R.A.(N.S.)  3.  Notes:  8  L.R.A.(N.S.)  195,  196, 

193  and  note.  10  Ann.  Cas.  472. 

Note:  51  L.R.A.(N.S.)  1044, 1045.  4.  Union  Cent.  Life  Ins.  Co.  v.  Bnx- 

19.  Notes:  8  L.R.A.(N.S.)  194;  10  er,  62  Ohio  St.  386,  57  N.  E.  66,  49 
Ann.  Cas.  472.  L.K.A.  737. 

20.  Note:  10  Ann.  Cas.  472.  5.  Lovell  v.  St.  Lonis  Mat  Life  Ins. 
1.  Notes:  8  L.R.A.(N.S.)   196,  10  Co.,  Ill  U.  S.  264,  4  S.  Ct  390,  28  U. 

Ann.  Cas.  471,  472.  S.  (L.  ed.)  423. 

8.  Wilcox  V.  Equitable  Life  Aasnr. 
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be  paid  to  the  beneficiary,  the  amount  payable  ifl  the  same  as  would 
have  been  payable  had  there  been  no  default.*  While  it  has  sometimes 
been  held  that  in  computing  the  sum  available  for  extension  pur- 
poses the  amount  of  loans  on  the  policy  cannot  be  deducted,'  the  better 
view  seems  to  be  that  from  the  net  reserve  should  be  deducted  policy 
loans  and  the  surplus  used  as  a  single  premium ;  *  but  an  insiu-ance 
company  will  not,  in  computing  the  amount  of  cash  surrender  value  or 
the  sum  applicable  to  the  purchase  of  extended  insurance  after  default 
in  payment  of  premiums,  be  permitted  to  discriminate  against  policy 
holders  who  have  borrowed  on  their  policies,  by  exacting  more  than  the 
loan  with  legal  interest.*  The  words  "dividend  additions,"  as  used 
in  a  statute  providing  for  the  application  thereof  to  lapsed  policies, 
refer  to  that  part  of  the  premiums  charged  which  was  "loaded"  on  to 
the  premium  in  excess  of  its  share  of  expenses  and  losses  sustained; 
and  such  additions  and  the  earnings  thereon,  which  constitute  the 
"surplus,"  must  be  valued  and  applied  in  buying  extended  insurance 
for  lapsed  policies  in  force  three  years  or  longer,  in  the  same  way 
that  the  "reserve"  of  the  policy  is  required  to  be  valued  and  applied 
in  purchasing  such  extended  insurance.**  Accordingly  in  computing 
the  surplus  value  of  a  "deferred  dividend"  policy  for  the  purpose  of 
determining  the  term  of  extended  insurance  to  which  it  is  entitled 
the  value  of  the  premium  "loads"  eventually  distributable  as  dividends 
should  be  taken  into  consideration.**  The  term  "indebtedness,"  as 
denoting  an  item  to  be  deducted  in  computing  the  reserve,  has  been 
held  not  to  apply  to  premium  notes.**  Where  a  policy  of  life  insur- 
ance contained  the  clause,  that,  after  two  annual  payments,  should  it 
be  desired  to  discontinue  the  policy,  the  company  was  to  issue  "a 
paid-up  policy  for  as  many  teuths  of  the  amount  originally  assured 
as  there  had  been  annual  premiums  paid  in  cash,"  and  part  of  each 
premium  was  paid  in  cash  and 'part  by  note  as  a  permanent  loan  to 
the  insured,  to  be  reduced  by  dividends  from  profits,  the  insurer  can- 
not require  payment  of  premium  notes  as  a  condition  of  issuing  a  paid- 
up  policy,  but  the  notes  are  a  lien  on  the  new  policy.** 

167.  Waiver  of  Rights. — The  parties  to  a  contract  of  insurance 
cannot,  by  their  contract,  either  directly  or  indirectly,  waive  the  pro- 
visions of  a  statute  providing  for  extended  insurance  on  default  in 

6.  New  York  Life  Ins.  Co.  v.  Noble,  Spinks,  126  Ky.  405,  96  S.  W.  889, 
34  Okla.  103,  124  Pac.  612,  45  L.R.A.  103  S.  W.  335, 13  L.R.A.(N.S.)  1053. 
(N.S.)  391.  11.  United  States  Life  Ins.  Co.  v. 

7.  Note:  23  L.R.A.(N.8.)  829.  Spinks,  126  Ky.  405,  96  S.  W.  889, 

8.  Emig  v.  Mutual  Benefit  Life  In«.  103  8.  W.  335, 13  L.R.A.(N.S.)  1053. 
Co.;  127  Ky.  588,  106  S.  W.  230,  23  12.  New  York  Life  Ins.  Co.  v.  Van 
L.R.A.(N.S.)    828   and   note.  Meter,  137  Ky.  4,  121  S.  W.  438,  136 

9.  Emig  V.  Mutual  Benefit  Life  Ins.  A.  S.  R.  282. 

Co.,  127  Ky.  588,  106  S.  W.  230,  23  13.  Brooklyn  Life  Ins.  Co.  v.  Dutch- 
L.R.A.(N.S.)  828.  er,  95  U.  S.  269,  24  U.  S.  (L.  ed.) 

10.  United  States  life  Ins.  Co.  ▼.   410. 
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payment  of  premlumB.**  The  provision  of  a  policy  with  reference 
to  paid-up  extended  insurance  must  be  given  effect  notwithstanding 
the  nonpayment  of  a  premium  note  providing  that  if  not  paid  at 
maturily  the  policy  should  "at  once  become  void  without  notice  to 
the  assured,"  ^'  nor  is  the  loss  of  extended  insurance  the  result  of 
the  execution  of,  and  failure  to  pay,  a  premium  note,'  a  clause  in 
which  provides  that  such  failure  shall  work  a  forfeiture  of  the  policy, 
"except  as  to  the  right  to  a  surrender  value  or  paid-up  policy,  which 
may  be  provided  in  the  policy."  *•  After  the  right  of  the  insured  to 
paid-up  extended  insurance  has  accrued,  however,  it  would  seem  that 
his  rights  may  be  waived,  and  a  waiver  has  been  held  to  result  from 
taking  a  new  poUcy,'  after  a  default,  other  than  the  one  to  which  he 
was  entitled,*'  but  the  acceptance  by  an  insured  of  a  little  over  one- 
third  of  the  cash  value  of  his  policy,  when  both  the  cash  value  and 
the  extended  insurance  value  are  fixed  by  the  terms  of  the  policy,  does 
not  constitute  an  accord  and  satisfaction,  under  the  rule  that  it  b 
only  where  the  amount  due  is  in  dispute  or  unliquidated  that  the 
acceptance  of  a  less  sum  than  is  due  precludes  a  recovery  of  the 
balance." 

168.  Total  Disability  Clause. — An  option  provided  for  in  a  life 
insurance  policy  stipulating  that,  on  satisfactory  proof  to  the  com- 
pany of  tJie  incapacity  or  disability  of  the  insured,  the  premiums  pay- 
d)le  for  the  remaining  years  shall  cease  or  be  remitted  during  the 
continuance  of  the  incapacity,  and  that  the  insurance  shall  be  paid 
as  an  endowment  at  the  age  of  eighty,  or  at  death  if  before  that  age, 
requires  proof  to  be  made  by  the  insured  and  is  not  rendered  operative 
by  the  fact  that  he  was  sick  when  one  of  the  premium  notes  fell  due, 
and  that  he  so  remained  until  his  death  some  weeks  thereafter,  where 
no  proof  of  disability  was  made.*' 

XII.  Tbansfbr  of  Policy 
General  Principles 

169.  Assignability  of  Policy  Generally. — At  common  law  an  insur- 
ance policy  was  not,  at  law,  assignable,  not  because  of  any  peculiar 

14.  Equitable   Life   Assnr.    Soc.   ▼.  York  Life  Ins.  Co.  ▼.  Van  Meter,  137 

Clements,  140  U.   S.   226,  11  S.   Ct.  Ky.  4,  121  S.  W.  438,  136  A,  8.  R. 

822,  35  U.  S.  (L.  ed.)  497;  Cravens  282. 

V.  New  York  Life  Ins.  Co..  148  Mo.  17.  Note:    13    L.B.A.(N.8.)     1048, 

583,  50  S.  W.  519,  71  A.  S.  E.  628,  1049. 

63  L.B.A.  305.  18.  New  York  Life  Ins.  Co.  v.  Van 

16.  Southern  Mut.  Life  Ins.  Co.  v.  Meter,  137  Ky.  4,  121  S.  W.  438,  136 

Montague,  84  Ky.  663,  2  8.  W.  443,  A.  8.  R.  282.     And  see  Aoookd  Aim 

4  A.  8.  R.  218.  SATiSFAonON,  vol.  1,  p.  184. 

Note:  15  L.R.A.  452.  19.  Hipp  v.  Fiddity  Mat.  Life  Ins. 

16.  Dmry  v.  New  York  Life  Ins.  Co.,  128  Ga.  491,  57  8.  B.  892,  1? 

Co.,  115  Ky.  681,  74  8.  W.  663,  103  L.B.A.(N.S.)   319  and  note. 
A.  8.  R.  351,  61  L.R.A.  714;  New 
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character  attached  to  it  but  because  of  the  general  rules  prohibiting 
tibe  assignment  of  choees  in  action.^  However,  under  modem  statutes 
permitting  the  ajssignment  of  all  contracts  for  the  payment  of  money 
it  would  seem  that  such  policies  are  assignable,*  though  it -has  been 
laid  down  in  general  terms  that  a  policy  of  fire  insurance  ia  a  per- 
sonal contract,  and  is  not  assignable  without  the  consent  of  the 
insurers;  that  much  de(>end3  upon  the  character  of  the  owner  as  a 
man  of  prudence,  integrity,  and  watchfulness;  and  that  these  con- 
siderations enter  into  the  contract.*  According  to  the  prevailing 
modem  view,  in  the  absence  of  contrary  provisions  in  the  policy,  an 
assignment  may  be  made  of  a  life  insurance  policy,'  or  a  benefit  cer- 
tificate in  which  the  beneficiary  may  be  changed,*  and  the  transfer 
of  the  beneficial  interest  in  a  mutual  life  benelit  certificate  may  be 
enforced  in  equity  although  the  certificate  is  not  assignable  at  law.' 
The  assignability  of  insurance  contracts  is  not  afifected  by  the  question 
whether  the  policy  was  issued  by  a  corporation  created  under  the  laws 
of  the  state  in  which  the  controversy  arises,*  but  is  governed  by  the 
law  of  the  place  of  contract.' 

170.  Provisions  in  Policy  or  Statute  Restricting  Assignment. — 
An  insiirance  company  may,  by  contract,  affix  such  conditions  aa  it 
sees  fit  to  the  assignment  of  its  policies,'  and  may  prohibit  such  assign- 
ment altogether  in  the  absence  of  a  statute  forbidding  such  restriction, 
of  which  there  are  examples.*  The  assignment  of  a  policy  is  not, 
however,  restricted  by  a  provision  that  it  shall  be  paid  to  the  legal 
representatives  of  the  insured,  where  other  provisions,  show  that  an 

20.  Note:  56  Am.  Dec.  747.     And   Chapman  v.  McGrath,  77  Mo.  38,  46 
see  AssiONMSXTS,  vol.  2,  p.  595.  Am.  Rep.  1;  St.  John  v.  American  Mut. 

1.  New  York  Life  Ins.  Co.  v.  Flack,   Life  Ins.  Co.,  13  N.  Y.  31,  64  Am.  Dec. 
3  Md.  341,  56  Am.  Dec.  742  and  note.   529;  Clark  v.  Allen,  11  B.  L  439,  23 

2.  Burnett   v.   Enfaula   Home   Ins.  Am  Rep.  496. 

Co.,  46  Ala.  11,  7  Am.  Rep.  581.  Notes:  87  A.  S.  R.  486;  9  L.B.A. 

Note:  56  Am.  Dec.  748.  660. 

8.  New  York  Mut.  Life  Ins.  Co.  v.  4.  Martin  v.  Stubbings,  126  111.  387, 

Armstrong,  117  U.  S.  591,  6  S.  Ct  18  N.  E.  657,  9  A.  S.  R.  620. 

877,  29  U.  S.  (L.  ed.)  997;  In  re  Dob-  5.  Ptacek  v.  Pisa,  231  111.  522,  83 

bel,  104  Cal.  432,  38  Pac.  87,  43  A.  N.  E.  221,  14  L.R.A.(N.S.)  537. 

S.  B.  123;  Hutson  v.  Merrifleld,  51  6.  Brick  v.  Campbell,  122  N.  Y.  337, 

Ind.  24,  19  Am.  Bep.  722;  Harley  v.  25  N.  E.  493,  10  L.B.A.  259. 

Heist,  86  Ind.  196,  44  Am.  Bep.  285;  7.  Northwestern  Mut.  Life  Ins.  Ca 

Prudential  Ins.  Co.  v.  Young,  14  Ind.  v.  Adams,  155  Wis.  335,  144  N.  W. 

App.  560,  43  N.  E.  253,  56  A.  S.  B.  1108,  52  L.B.A.(N.S.)  275. 

319 ;  State  v.  Tomlinson,  16  Ind.  App.  8.  McQuillan    t.    Mutual     Reserve 

662,  45  N.  E.  1116,  59  A.  S.  B.  335;  Fund  Life  Ass'n,  112  Wis.   665,   87 

New  York  Life  Ins.  Co.  v.  Flack,  3  N.  W.  1069,  88  N.  W.  925,  88  A.  S. 

Md.  341,  56  Am.  Dec.  742;  Palmer  v.  B.  986,  56  L.R.A.  233. 

Merrill,  6  Cush.  (Mass.)  282,  52  Am.  And  see  infra,  par.  183. 

Dec.  782;  Charter  Oak  life  Ins.  Co.  9.  Notes:  56  Am.  Deo.  749;  87  A. 

V.  Brant,  47  Mo.  419,  4  Am.  Bep.  328;  8.  R.  487. 
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assignment  was  contemplated,**  nor  is  a  policy  so  payable  nonassign- 
able by  reason  of  the  fact  that  it  reserves  the  light  to  the  insurer,  at 
its  option,  to  pay  the  amount  of  the  insurance  to  a  person  who  has 
incurred  expense  in  the  burial  of  the  insured,  but  the  policy  may  be 
assigned,  by  the  insured  and  a  recovery  had  by  tie  assignee  against 
the  insurer,  unless  the  latter  has  exercised  the  option  thus  reserved.*' 
And  even  a  stipulation  in  a  policy  against  its  fissignment  can  be  taken 
advantage  of  by  the  insurer  only,  and  does  not  enable  an  assignor 
to  avoid  his  assignment.*'  A  provision  against  assignment  does  not 
apply  to  a  transfer  by  operation  of  law,*'  or  the  assignment  by  a 
retiring  partner  to  his  copartners,**  or  a  pledge  as  collateral  security,'* 
except  that  it  may  not  be  assigned  as  collateral  security  where  the 
prohibition  is  directed  against  the  assignment  of  the  policy  or  any 
interest  therein.*'  If  an  insurance  policy  on  property  is  issued  to 
the  mortgagors,  payable  to  the  mortgagee  as  his  interest  may  appear, 
the  assignment  by  the  mortgagee  of  his  interest  in  the  policy  is  not 
a  violation  of  a  condition  against  the  assignment  thereof.*'  Statutes 
have  sometimes  been  enacted  restricting  the  assignment  of  policies. 
Such  a  statute  which  operates  to  deprive  the  insured  of  his  absolute 
power  of  disposition  and  control  of  an  insurance  policy  on  his  life  is, 
so  far  as  it  applies  to  insurance  existing  at  the  time  of  its  passage,  un- 
constitutional as  depriving  the  insured  of  a  vested  property  right.*' 

171.  Right  of  Insured  to  Assign  Life  Policy. — Owing  to  the  vested 
interest  in  the  beneficiary  in  an  ordinary  life  policy,*'  an  insured  in 
a  life  policy  payable  to  a  named  beneficiary  ordinarily  has  no  title 
which  he  can  assign.  The  question  of  his  right  to  assign  need  be 
considered  here,  therefore,  only  with  reference  to  cases  where  he  has 
reserved  some  beneficial  interest  in  the  policy.  It  would  seem  clear 
that  the  insured  may  assign  the  policy  where  he  has  reserved  the 
right  to  change  the  beneficiary  *"  or  where  the  policy  is  made  payable 

10.  New  York  Life  Ins.  Co.  V.  Flaet  328,  8  L.R.A.(N.S.)  903;  EUis  v. 
3  Md.  341,  56  Am.  Dec.  742.  Kreutzinger,  27  Mo.  311,  72  Am.  Deo. 

11.  Prudential  Ins.  Co.  v.  Young,  270;  Griffey  v.  New  York  Cent  Ins. 
14  Ind.  App.  560,  43  N.  E.  253,  56  Co.,  100  N.  Y.  417,  3  N.  E.  309,  53  Am. 
A.  S.  E.  319.  Rep.  202. 

12.  Spencer  v.  Meyers,  150  N.  Y.  Note:  4  L.R.A.  639. 

269,  44  N.  E.  942,  55  A.  8.  R.  675,  16.  Perree  v.  Oxford  Fire,  etc.,  Ins. 
34  L.R.A.  175.  Annuity,  etc.,  Co.,  67  Pa.  St.  373,  5 

13.  Note:  56  Am.  Dec.  749.  Am.  R«p.  436. 

An  assignment  for  the  benefit  of  17.  Whiting  v.  Burkhardt,  178  Mass. 
creditors  is  not  a  transfer  by  operation  535,  60  N.  E.  1,  86  A.  S.  R.  503,  52 
of  law.    Dube  v.  Mascoma  Mut.  Pire  L.R.A.  788. 

Ins.  Co.,  64  N.  H.  527, 15  Atl.  141, 1  18.  Bochman  v.  Kalk,  165  Wis.  156, 
L.RA.  57.  144  N.  W.  182,  49  L.R.A.(N.S.)  487 

14.  West  V.  CitiEens'  Ins.  Co.,  27  and  note. 

Ohio  St.  1,  22  Am.  Rep.  294.  19.  See  infia,  par.  545. 

15.  Allen  t.  PhcBniz  Assur.  Co.,  12       20.  Note:  87  A.  S.  B.  502. 

Idaho  653,  88  Pac.  245,  10  Ann.  Cas.       A  statute  providing  that  whers  the 
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to  his  legal  representatives,*  and  the  contingent  interest  in  the  proceeds 
of  a  life  insurance  policy,  which  are  payable  to  the  wife  of  the  assured, 
should  she  survivB  him,  otherwise  to  hu  "executors,  administrators,  or 
assigns,"  is  vested  in  him,  and  not  in  his  r^resentatives,  as  a  special 
class,  for  the  benefit  of  his  heirs,  so  that  he  can  dispose  of  it  by  assign- 
ment prior  to  the  death  of  his  wife.'  If,  however,  the  policy  is  pay- 
able to  the  "heirs"  of  the  insured,  he  cannot  assign  it.'  One  who 
has  insured  his  life  for  the  benefit  of  his  children  with  the  option 
of  surrendering  the  policy  for  its  cash  value  at  certain  specified  times 
cannot  assign  the  right  of  exercising  the  option  to  a  creditor.* 

172.  Right  of  Beneficiary  to  Assign  Life  Policy  Generally. — ^Under 
the  ordinary  life  policy  the  interest  in  the  proceeds  vests  in  the 
beneficiary,  who  is  the  only  person  who  can  make  an  assignment 
thereof.*  And  in  the  case  of  a  policy  payable  to  a  named  beneficiary 
in  the  event  he  survives  the  insured,  otherwise  to  another  person,  the 
person  first  named  may  assign  his  interest,  the  assignee  acquiring 
the  same  contingent  interest,  according  to  the  bettor  view,*  Uiough 
some  courts  have  held  such  contingent  interest  nonassignable.'  In 
the  case  of  an  ordinary  endowment  policy  payable  to  the  insured  in 
the  event  that  he  survives  the  endowment  term,  otherwise  to  a  named 
beneficiary,  either  the  insured  or  beneficiary  may  assign  his  interest 
therein ; '  but  where,  in  such  a  policy,  there  is  reserved  to  the  insured 
the  right  to  change  the  beneficiary  it  has  been  considered  that  the 
beneficiary  has  no  assignable  interest.' 

173.  Assignment  by  Married  Woman. — A  married  woman  is  capable 
of  assigning  a  policy  of  insurance  issued  upon  the  life  of  her  husband 

beneficiaries  in  a  policy  are  the  wife  2.  Box  ▼.  Lanier,  112  Tenn.  393,  79 

and  children  of  the  insured,  the  insur-  8.  W.  10^,  64  L.RJL.  468. 

anoe  shall  be  paid  to  them  free  from  3.  Tore  v.  Booth,  110  CaL  238,  42 

his  debts,  does  not  prevent  him  from  Pac.  808,  52  A.  S.  R.  81;  Oosling  v. 

assigning  the  policy  as  security  for  a  Caldwell,  1  Lea  (Tenn.)  454,  27  Am. 

loan,  without  their  consent,  where  the  Rep.  774. 

light  to  assign  the  policy  or  change  the  4.  Townsend  v.  Townsend,  127  Ky. 

beneficiary  is  reserved  to  the  insured.  230,  105  S.  W.  937,  16  L.R.A.(N.S.) 

Mutual  Life  Ins.  Co.  v.  Twyman,  122  316. 

Ky.  513,  92  S.  W.  335,  97  S.  W.  391,  6.  Hewlett  v.  Home  for  Incurables, 

121  A.  S.  R.  471;  Crice  v.  Illinois  Ins..  74  Md.  350,  24  Atl.  324,  17  L.R.A. 

Co.,  122  Ky.  572,  92  S.  W.  560,  121  447.     And  see  infra,  par.  646. 

A.  S.  R.  489.  6.  Connecticut  Mut.  Life  Ins.  Co.  ▼. 

1.  Harley   ▼.    Heist,    86   Ind.   196,  Burroughs,  34  Conn.  305,  91  Am.  Dec. 

44  Am.  Rep.  285;  Prudential  Ins.  Co.  725;  Brown's  Appeal,  125  Pa.  St.  303, 

V.  Young,  14  Ind.  App.  560,  43  N.  B.  17  AtL  419,  11  A.  S.  R.  900. 

253,  56  A.  S.  E.  319;  New  York  Lif«  Note:  87  A.  8.  E.  501. 

Ins.  Co.  V.  Flack,  3  Md.  341,  5C  Am.  7.  Note:  87  A.  S.  R.  50L 

Dec.  742;  Robinson  v.  Hurst,  78  Md.  8.  Note:  87  A.  8.  E.  50L 

59,  26  Atl.  956,  44  A.  S.  R.  266,  20  9.  Carpenter  v.  Knapps,  101  la.  712, 

L.R.A.  761;  St.  John  v.  American  Mut.  70  N.  W.  764,  38  L.E.A.  12& 
Life  Ins.  Co.,  13  N.  Y.  31,  64  Am. 
Dec.  529. 
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for  her  benefit  in  those  cases  only  in  which,  and  to  the  precise  extent 
to  which,  she  has  been  expressly  enabled  to  assign  by  statute.**  While 
under  a  married  women's  property  act  a  married  womtin  may  assign  a 
policy  as  security  for  hjr  husband's  debt,**  statutes  in  some  states 
prohibit  this.**  The  right  of  a  married  woman  to  assign  a  poUcy  on 
her  husband's  life  has  frequently  been  a  subject  of  statutory  regula- 
tion. The  right  to  assign  has  been  denied  as  to  a  policy  taken  out 
under  a  statute  providing  ^hat  the  proceeds  of  a  policy  taken  out  by 
a  wife  on  her  husband's  life  shall  be  payable  to  her,  free  from  the 
claims  of  creditors,**  and  by  some  courts  this  has  been  held  to  be 
true  even  under  general  enabling  acts  relating  to  married  women, 
while  other  courts  have  held  that  an  assignment  may  be  made  under 
enabling  acts.**  The  same  rule  of  nonassignability  under  such  stat- 
utes has  been  applied  to  policies  by  assignment,  acquired  by  a  wife,** 
but  it  would  seem  that  the  better  rule  is  otherwise.**  The  rigor  of 
these  statutes  has  sometimes  been  relaxed  by  providing  that  an  assign- 
ment may  be  made  where  there  is  no  issue  of  the  marriage,*'  or  where 
the  husband  consents  to  the  assignment.**  A  statute  declaring  that 
all  policies  of  insurance  heretofore  or  hereafter  issued  in  the  state 
upon  the  Uves  of  husbands  for  the  benefit  of  their  wives,  in  pur- 
suance of  the  laws  of  this  state,  shall  be  assignable  by  such  a  wife 
without  the  written  consent  of  her  husband,  has  been  held  to  authorize 
such  assignment,  though  the  policy  was  issued  in  another  state.*'  A 
woman's  interest  in  a  policy  of  insurance  on  her  life  for  her  benefit 
is  a  part  of  the  body  of  her  estate  within  the  meaning  of  a  statute  that 
no  contract  between  husband  and  wife  shall  be  valid  to  affect  or  change 
the  body  or  capital  of  her  personal  estate  for  a  longer  time  than  three 
years  next  ensuing  the  making  thereof,  unless  it  is  in  writing  and 
duly  proved  as  is  required  for  the  conveyance  of  land.'*  A  married 
woman  who,  in  excess  of  her  power  under  existing  laws,  executes  an 
assignment  of  an  insurance  poUcy  on  her  husband's  life,  cannot  estop 
or  bind  herself  by  her  contemporaneous  covenants  that  the  assignment 

10.  Brick  v.   CampbeU,  122  N.  T.       Notes:  56  Am.  Dec.  752;  87  A.  S.  E. 
337,  25  N.  E.  493,  10  L.E.A.  259  and   504. 

note.  14.  Note:  87  A.  S.  B.  505. 

11.  Collins  V.  Dawley,  4  Colo.  138,       16.  Cole  v.  Marple,  98  III.   58,  38 
34  Ain.  Rep.  72.  Am.  Rep.  83. 

Notes:  87  A.  S.  B.  503;  9  L.B.A  16.  Note:  87  A.  S.  B.  505. 

603.  17.  Note:  87  A.  S.  B.  506. 

12.  Note:  87  A.  S.  B.  503.  18.  Notes:  56  Am.  Deo.  753;  87  A, 

13.  Eadie  t.  Slimmon,  26  N.  Y.  9,  S.  B.  506;  9  L.B.A.  663. 

82  Am.  Dec.  395;  Frank  v.  Mat.  Life  19.  Spencer  v.  Meyers,  150  N.  T. 
Ins.  Co.,  102  N.  Y.  266,  6  N.  E.  667,  269,  44  N.  E.  942,  55  A.  S.  R.  675, 
55  Am.  Eep.  807;  Spencer  v.  Meyers,   34  L.B.A.  175. 

150  N.  Y.  269,  44  N.  E.  942,  55  A.  20.  Sydnor  v.  Boyd,  119  N.  C.  481, 
S.  B.  675,  34  L.E.A.  175.  26  S,  E.  92,  37  L.ILA.  734. 
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is  valid  and  sufficient,  and  that  she  will  do  any  other  act  necessary 
to  carry  out  or  give  validity  and  eflFect  to  the  assignment.* 

174.  Validity  of  Parol  Assignment — In,  the  absence  of  any  policy 
or  statutory  provision  to  the  contrary  a  policy  of  insurance  may  be 
assigned  by  a  delivery  thereof,  without  a  written  assignment,'  and 
some  courts  have  held  that  even  a  delivery  is  unnecessary  in  such  a 
case.*  Where,  however,  there  is  no  consideration  for  the  assignment 
it  has  been  deemed  essential  that  there  be  a  written  assignment,  and 
that  the  burden  is  on  one  claiming  under  a  parol  assignment  to  show 
that  there  was  a  consideration  for  the  transfer.*  Frequently  a  written 
assignment  is  required  by  the  terms  of  the  policy,  but  such  a  require- 
ment is  solely  for  the  benefit  of  the  insurer  who  alone  can  take  ad- 
vantage of  the  want  of  a  writing.* 

175.  Form  and  Requisites  of  Assignment  in  Writing. — ^Notwith- 
standing the  fact  that  the  proceeds  of  a  policy  of  life  insurance  are 
not  payable  until  after  the  death  of  the  insured,  an  assignment  thereof 
by  the  insured  is  not  testamentary  in  its  nature  and  need  not  be 
executed  in  the  manner  required  of  wills.*  Accordingly  where  the 
insured  has  requested  a  change  of  loneficiary  to  a  creditor  and  has 
executed  a  statement  that  he  desires  tiie  payment  made  to  the  creditor 
to  whom  he  has  delivered  the  policy,  this  may  be  given  eflFect  as  an 
assignment.'  However,  an  assignment  of  insurance  policies  to  the 
trustees  to  be  named  in  the  assignor's  will  is  without  effect  unless 
executed  and  attested  in  a  manner  required  of  a  will,  thou^  the 
wife  of  the  assignor,  being  the  beneficiary  of  the  trust,  assents  thereto. 
Nor  can  such  an  assignment  operate  as  a  "statutory  investiture"  in  her 
favor  under  a  statute  providing  that  every  policy  of  life  insurance 
made  payable  to  or  for  the  benefit  of  a  married  woman,  or  after  it  is 
issued,  assigned,  transferred,  made  payable  to  such  woman,  or  to  any 
person  for  her  benefit,  shall  inure  to  her  separate  use  and  benefit  and 
that  of  her  children.*    An  assignment  of  life  insurance  is  valid  as 

1.  Brick  V.  CampbeU,  122  N.  T.  337,  Notes:  56  Am.  Dee.  750;  87  A.  8. 
26  N.  E.  493,  10  L.R.A.  259.  R.  490;  5  Ann.  Cas.  410. 

2.  State  V.  Tomlinson,  16  Ind.  App.  3.  Calbum's  Appeal,  74  Conn.  463, 
662,  45  N.  E.  1116,  59  A.  S.  R.  335;  51  Atl.  139,  92  A.  S.  R.  231. 
Rahders  v.  People's  Bank,  113  Minn.  Note:  9  L.RA.  660. 

496,  130  N.  W.  16,  Ann.  Cas.  1912A  4.  Cuyler  v.  Wallace,  183  N.  T.  291, 

299;  Chapman  v.  McHwrath,  77  Mo.  76  N.  E.  1,  5  Ann.  Cas.  407. 

38,  46  Am.  Rep.  1;  Hani  v.  Germania  -  6.  Note:  87  A.  S.  R.  497. 

Life  Ins.  Co.,  197  Pa.  St.  276,  47  Atl.  6.  Southern  Mut.  Life  Ins.  Ass'n  v. 

200,  80  A.  S.  R.  819;  Barron  v.  Wil-  Duxdin,  132  Ga.  495,  64  S.  E.  264, 

Kams,  58  S.  C.  280,  36  S.  E.  561, 79  A.  131  A.  8.  R.  210. 

S.  R.  840:  Box  v.  Lanier,  112  Tenn.  7.  Southern  Mut.  Life  Ina.  Afls'n  v. 

393,  79  S.  W.  1042, 64  L.R.A.  458.  But  Durdin,  132  Oa.  495,  64  S.  E.  264, 

see  Steele  v.  Gatlin,  115  Ga.  929,  42  131  A.  S.  R.  210. 

8.  E.  253,  59  L.R.A.  129,  holding  a  d&-  8.  Frost  v.  Frost,  202  Mass.  100,  88 

livery  ineffectual  without  a  written  as-  N.  E.  446, 132  A.  S.  R.  476,  27  L.R.A- 

mgnment.  (N.S.)  184. 
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between  the  parties,  though  it  is  not  written  on  or  attached  to  it  and 
is  not  accompanied  by  a  delivery  of  the  policy.* 

176.  Consideration  for  Assignment — ^There  can  be  no  doubt  that 
unless  effective  as  a  gift  an  assignment  of  a  policy  must  be  supported 
by  a  good  consideration.*"  Where,  however,  an  assignment  of  a  policy 
purports  to  be  for  a  valuable  consideration,  it  will  be  presumed  that 
a  sufficient  consideration  existed.**  The  assignment  of  a  life  insur- 
ance policy,  made  in  good  faith,  and  not  as  a  wager,  upon  considera- 
tion that  the  assignee,  a  distant  relative,  will  maintain  the  insured 
for  life,  is  supported  by  a  good  consideration.** 

177.  Delivery  and  Acceptance  of  Assignment. — "Hiere  are  many 
cases  holding  the  delivery  of  the  policy  assigned  a  requisite  of  a 
valid  assignment,**  and  while  there  is  authority  to  the  effect  that  no 
delivery  is  essential,**  and  that  a  manual  delivery  is  unnecessary,  but 
that  acts  and  words  will  suffice,*'  jt  would  seem  that  the  policy  or  the 
assignment  should  be  delivered,**  and  the  nondelivery  of  a  policy  on 
which  an  assignment  is  indorsed  is  fatal  to  the  validity  of  the  assign- 
ment.*' Ddivery  of  an  assignment  to  a  third  person  for  the  assignee 
is  sufficient,**  as  where  a  duplicate  assignment  is  delivered  to  the 
insurer  in  pursuance  of  the  reqiiirements  of  the  policy.**  While  the 
execution  of  an  assignment  of  a  life  policy  and  delivery  thereof  to  the 
insurer  are  not  complete  as  to  the  assignee  who  is  ignorant  thereof 
and  has  paid  no  value  therefor,  yet  where  at  the  time  of  the  issuance 
of  a  policy  the  insured  delivers  an  assignment  thereof  to  the  insurer, 
the  assignee  may  be  considered  as  the  beneficiary  although  the  assign- 
ment is  incomplete  for  want  of  delivery,**  Where  delivery  is  essential 
a  manual  delivery  of  the  policy  to  the  assignee  ia  most  satisfactory, 
but  there  may  be  a  sufficient  constructive  delivery.*  The  acceptance 
of  an  assignment  of  a  policy  of  life  insurance  is  necessary,  but  is 
sufficiently  implied  from  the  failure  of  the  assignee  to  dissent' 

9.  Herman  v.  Connecticut  Mut.  Life       16.  Note :  Ann.  Cas.  1914D  700. 
Ins.  Co.,  218  Mass.  181, 105  N.  E.  450,       17.  Palmer     v.     Merrill,     6     Cnsh. 
Ann.  Cas.  1916A  822  and  note.  (Mass.)  282,  52  Am.  Dee.  782. 

10.  Wheeland  v.  Atwood,  192  Pa.  St.       18.  Notes:  56  Am.  Dec.  754;  87  A. 
237, 43  Atl.  946,  73  A.  S.  R.  803.  8.  R.  493. 

Note:  87  A.  S.  R.  491.  19.  Northwestern  Mut.  Life  Ins.  Co. 

11.  Colbum's  Appeal,  74  Conn.  463,  v.  Wright,  153  Wis.  252,  140  N.  W. 
51  Atl.  139,  92  A.  S.  R.  231.  1078,  Ann.  Cas.  1914D  697. 

12.  Fitzpatrick    v.    Hartford    Life,  Note:  87  A.  8.  R.  494. 

etc.,  Ins.  Co.,  56  Conn.  116,  13  Atl.  But  see  for  eases  to  the  contrary, 

673,  17  Atl.  411,  7  A.  S.  R.  288.  87  A.  S.  R.  494  note. 

13.  Note:  87  A.  8.  R.  492.  20.  Scott  v.  Dickson,  108  Pa.  St  6, 

14.  Note:  Ann.  Cas.  1914D  701.  56  Am.  Rep.  192. 

16.  Weaver  v.  Weaver,  182  HI.  287,       1.  Note:  87  A.  S.  E.  493. 
55  N.  E.  338,  74  A.  S.  R.  173;  Janes       2.  Colbum's  Appeal,  74  Conn.  463, 
V.  Falk,  50  N.  J.  Eq.  468,  26  Atl.  138,  51  Atl.  139,  92  A.  S.  R.  23L 
35  A.  8.  R.  783.  Note:  87  A.  S.  R.  49L 

Note:  87  A.  S.  R.  492. 
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'  178.  Validity  of  Assignment. — ^That  the  assignor  has  the  requisite 
contractual  capacity  is,  of  course,  essential  to  the  validity  of  the 
assignment.*  When  a  niunber  of  members  of  a  life  insurance  associa- 
tion, each  holding  a  policy  in  like  amount,  execute  tontine  assign- 
ments to  a  fidadal  agency  in  trust  to  collect  and  distribute  the  pro- 
ceeds of  their  respective  policies,  in  case  of  death,  to  the  survivors, 
such  assignments  are  not  wagering  contracts  but  are  valid.  On  the 
death  of  one  of  the  assignors  the  pajrment  of  his  insurance  to  such 
fiducial  agency  is  a  good  payment  and  relieves  the  insurer  of  all  lia- 
bility to  the  legal  representatives  of  the  insured.*  An  assignment  of 
a  policy  procured  by  duress  is  voidable,'  and  of  course  the  same  ordi- 
narily is  true  of  one  procured  by  fraud,  but  there  is  doubtful  authority 
for  the  proposition  that  one  who  signs  and  acknowledges,  without 
reading,  a  writing  upon  the  back  of  a  policy  of  insurance  upon  her 
deceased  husband's  We,  assigning  such  policy,  under  a  belief  induced 
by  representations  made  by  the  assignee  that  it  is  a  mere  receipt  for 
money  paid,  and  in  ignorance  that  her  deceased  husband  had  any 
insurance  on  his  life,  is  deceived  in  consequence  of  her  own  ne^i- 
gence  and  folly  in  not  reading  the  papers,  and  therefore  the  law  will 
not  aid  her  in  setting  the  assignment  aside,  where  it  is  not  known  that 
she  could  not  read  or  that  she  did  not  know  that  acknowledgments 
to  receipts  are  not  required  by  law  and  are  very  unusual,  and  where 
the  most  that  the  assignee  did  towards  concealing  the  existence  of  the 
policy  from  her  was  to  rejiain  silent.* 

179,  Transfer  Without  Formal  Assignment. — Depositing  a  policy 
with  one  as  collateral  seciurity  gives  him  a  good  lien  thereon,  though 
no  assignment  is  made,'  but  a  sale  of  the  subject  insured  does  not 
transfer  the  insurance  as  an  incident.* 

180.  Construction  of  Assignment. — Primarily  the  intent  of  the 
assignor  of  a  policy  is  to  be  drawn  from  the  assignment  alone.  Conse- 
quently if  an  assignment  of  a  policy  of  life  insurance  is  made  by  a 
husband  to  his  wife,  the  only  intention  on  his  part  which  is  to  be 
regarded  is  that  expressed  in  the  assignment,  and  therefore  if  his  wife 
dies,  his  intention  cannot  be  proved  to  prevent  her  collateral  relatives 
from  taking  an  interest.*    If  a  testator  assigns  policies  of  insurance 

.  on  his  life  to  the  trustees  to  be  named  in  his  will,  this  must  be  held 
to  mean  the  document  filed  and  admitted  to  probate  as  his  will  and 
to  exclude  every  other  will,  though  in  existence  at  the  time  of  the 

8.  Brick   T.    CampbeU,   122   N.   T.  N.  E.  455,  4  L.R.A.  483. 

337,  25  N.  E.  493,  10  L.R.A.  259.  7.  Ellis  v.  Kreutzinger,  27  Mo.  311, 

4.  Hill  V.  United  Life  Ins.  Ass'n,  154  72  Am.  Dee.  270;  Wells  v.  Archer,  10 
Pa.  St.  29,  25  Atl.  771,  35  A.  S.  R.  807.  Serg.  &  R.   (Pa.)   412,  13  Am.  Dec. 

5.  Eadie  v.  Slimmon,  26  N.  T.  9,  682. 

82  Am.  Dec.  395;  Fowler  v.  Butterly,       8.  Note:  66  Am.  Dec.  754. 

78  N.  T.  68,  34  Am.  Rep.  507,  9.  Colbum's  Appeal,  74  Conn.  46?, 

6.  Miller  v.  Powers,  119  Ind.  79,  21    51  Atl.  139,  92  A.  S.  R.  23L 
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assignment,  but  which  is  not  admitted  to  probate,  nor  entitled  to  be 
admitted.** 

181.  Proof  of  Assignment. — Where  an  assignment  has  been  exe- 
cuted and  the  policy  delivered  to  the  assignee,  the  law  presumes  a  con- 
tinuance of  ownership  in  him;  and  this  presumption  is  not  rebutted 
by  evidence  of  the  mere  possession  by  the  assignor  before  the  death 
of  the  assignee  without  any  evidence  as  to  the  manner  in  which 
he  acquired  possession.**  An  assignment  purporting  to  be  signed 
by  the  mark  of  a  woman  holding  an  insurance  policy  on  her  hus- 
Imnd's  life,  and  delivered  with  the  policy  by  the  husband  to  bis 
creditor,  is  not  sufficiently  proved,  nearly  twenty-five. years  afterward, 
by  the  testimony  of  an  attesting  witness  to  the  effect  that  he  certainly 
saw  her  sign  the  paper  or  he  would  not  have  put  his  name  there,  when 
he  is  unable  to  recall  the  circumstances  or  the  place  of  the  alleged 
signing, — especially  when  there  is  no  proof  that  she  made  or  author- 
ized the  delivery  of  the  policy  to  the  alleged  assignee,  or  that  the 
assignment  was  read  or  explained  to  her,  while  it  appears  that  she 
could  not  read.*' 

182.  Assignment  after  Loss. — A  provision  in  a  policy  against 
assignment  does  not  apply  to  assignment  after  loss,*'  and  a  specific 
provision  against  such  an  assignment  is  null  and  void,  as  inconsistent 
with  the  covenant  of  indemnity  and  contrary  to  public  policy.**  The 
assignment  of  a  claim  for  loss  under  a  policy  must  be  supported  by 
a  consideration,  but  so  far  as  form  is  concerned  it  need  not  be  in 
writing,  and  if  in  writing  no  particular  words  are  essential  to  its 
validity.*'  Where,  after  a  loss,  the  insured  has  given  an  order  to  the 
insurer  to  pay  the  amount  to  a  named  person  this  amounts  to  an 
assignment  and  cannot  be  revoked  by  the  insured.**  Such  an  assign- 
ment does  not  affect  the  insurer's  right  to  set  up  any  defenses  it  may 
have  had  against  the  insured.  The  assignee  standis  in  the  shoes  of 
his  asfflgnor.*^  The  assignment,  though  consented  to  by  the  insurer, 
does  not  affect  the  insurer's  right  to  replace  or  restore  the  damaged 
property.** 

10.  Frost  ▼.  Frost,  202  Mass.  100,  2  A.  S.  R.  686. 

88  N.  E.  446,  132  A.  S.  R.  476,  27  Note:  56  Am.  Dec.  749. 

L.R.A.(N.S.)  184.  14.  Georgia  Co-operative  Fire  Ass'n 

11.  Cuyler  v.  Wallace,   183  N.  T.  v.  Borchardt,  123  Ga.  181,  51  S.  E. 
291,  76  N.  E.  1,  5  Ann.  Cas.  407.  429,  3  Ann.  Cas.  472  and  note;  Weat 

12.  Wieneeke  v.  Arbin,  88  Md.  182,  Branch  Ins.  Co.  v.  Helfenstein,  40  Pa. 
40  Atl.  709,  44  L.R.A.  142.  St.  289,  80  Am.  Dec.  573:  Stolle  v. 

13.  Georgia  Co-operative  Fire  Ass'n  Mtn&  Fire,  etc.,  Ins.  Co.,  10  W.  Va. 
V.  Borchardt,  123  Ga.  181,  51  S.  E.  546,  27  Am.  Rep.  593. 

429,  3  Ann.  Cas.  472  and  note;  Wal-  Note:  56  Am.  Dec.  749. 

ters  V.  Washington  Ins.  Co.,  1  la.  404,  16.  Note :  3  Ann.  Cas.  477. 

63  Am.  Dec.  451;   Washington   Fire  16.  Hall   v.    Dorchester  Mtit.    Fire 

Ins.  Co.  V.  Kefly,  32  Md.  421,  3  Am.  Ins.  Co.,  Ill  Mass.  53, 15  Am.  Rep.  1. 

Rep.  149 ;  Imperial  Fire  Ins.  Co.  v.  17.  Note :  3  Ann.  Cas.  477. 

Dnnham,  117  Pa.  St.  460,  12  Atl.  668,  18.  Note:  3  Ann.  Caa.  477. 
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183.  Notice  to  and  Consent  of  Insorer. — ^In  the  absence  of  a  pro- 
vision in  a  policy  to  the  contrary  notice  to  and  consent  by  the  insurer 
are  not  essential  to  render  an  assignment  thereof  effective.**  Ftequentr 
ly,  however,  policies  •  contain  provisions  requiring  such  notice  and 
consent,  and  the  insurer  undoubtedly  has  a  right  to  make  such  a 
requirement.**  A  provision  requiring  notice  on  penalty  that  if  no 
notice  is  given  the  assignment  shall  not  be  binding  on  the  insurer  does 
not  prevent  an  assignment  valid  in  equity,*  and  a  general  provision 
requiring  notice  and  consent  is  for  the  benefit  of  the  insurer,  and  third 
persons  cannot  take  advantage  of  a  failure  to  comply  therewith.* 
Where  a  policy  provides  that  it  may  be  assigned  only  with  the  written 
consent  of  the  company,  and  is  made  payable  to  the  assured  "or  his 
assigns,"  the  use  of  the  word  "assigns"  means  no  more  than  that  the 
company  will  pay  the  amount  of  the  policy  to  the  assured,  or  to  such 
person  or  persons  as  should,  with. its  consent,  become  the  assignee, 
and  consent  must  be  obtained.*  There  may  be  circumstances  under 
which  consent  to  an  assignment  cannot  be  refused.  For  example, 
an  insurance  comptmy  which  issues  a  policy  of  "permanent  insur- 
ance" by  which  it  agrees  to  be  and  remain  "forever"  liable  to  the 
assured,  his  heirs  and  assigns,  and  which  provides  that  any  assign- 
ment of  the  policy  shall  be  brought  to  the  company's  oflBoe  to  be 
entered  and  "allowed,"  cannot  refuse  to  enter  and  allow  an  assign- 
ment solely  because  it  has  decided  not  to  consent  to  the  transfer  of 
old  policies.*  The  consent  of  the  insurer  that  a  policy  of  insurance 
may  be  assigned  to  a  designated  person  does  not  require  that  such 
assignment  be  absolute.  An  assignment  absolute  in  form,  but  intended 
as  collateral  security,  is  permitted  thereby.*  Consent  must  be  deemed 
to  be  given  where  the  agent  of  the  insurer  with  full  knowledge  of  all 
the  facts  prepares  an  assignment,*  or  where  the  assignment  is  upon 
a  blank  prepared  and  furnished  by  the  insurer,  and  its  receipt  is 
acknowledged  by  him,  with  a  statement  that  it  is  placed  on  file  "for 
such  attention  as  it  may  deserve  when  such  policy  becomes  a  claim."  ' 

19.  Soathern  Mnt.  Life  Ins.  Ass'n  v.       Note:  87  A.  S.  R.  496. 
Dnrdin,  132  Ga.  495,  64  S.  E.  264^       3.  Note:  56  Am.  Dec.  749. 

131  A.  S.  R.  210.  4,  Marshall   v.   Franklin   Fire  In8. 

Note:  87  A.  S.  R.  495.  Co.,  176  Fa.  St.  628,  35  Atl.  204,  34 

20.  Stolle  v.  iBtna  Fiie,  etc.,  Ins.   L.R.A.  159. 

Co.,  10  W.  Va.  546,  27  Am.  Rep.  593.  5.  Merrill  v.  Colonial  Mut.  Fire  Ina. 
And  see  supra,  par.  170.  Co.,  169  Mass.  10,  47  N.  E.  439,  61 

1.  Brierly  v.  Eqnitable  Aid  Union,   A.  S.  R.  268. 

170  Mass.  218,  48  N.  E.  1090,  64  A.       6.  Manchester   Fire   Assurance   Co. 

S.  R.  297.  V.   Glenn,  13  Ind.   App.   365,  40   N. 

2.  Merrill  v.  New  England  Mut.  Life  E.  926,  41  N.  E.  847,  55  A.  S.  R. 
Ins.  Co.,  103  Mass.  245,  4  Am.  Rep.  225. 

548;  Opitz  v.  Karet,  118  Wis.  527,  95  7.  Tremblay  v.  .^tna  Life  Ins.  Co- 
N.  W.  948,  99  A.  S.  R.  1004,  62  L.R.A.  97  Me.  547,  65  AtL  509,  94  A.  S.  K. 
982,  521. 
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Where  a  policy  provides  that  on  a  sale  of  the  property  ihe  policy  may 
be  assigned  and  the  assignee  may  have  the  assignment  confirmed  on 
doing  certain  things  within  the  time  spedfied,  an  assignee  may,  after 
a  loss  within  the  specified  time,  comply  with  the -policy  and  the  insurer 
cannot  arbitrarily  refuse  to  confirm  the  assignment,  and  a  recovery 
may  be  had  notwithstanding  a  provision  that  after  sale  and  before 
confirmation  of  the  assignment  tiie  policy  shall  be  void.*  Notice  of 
assignment  of  a  policy  is  sujSiciently  early  when  given  two  days  subse- 
quent to  the  assignment,  although  after  the  death  of  the  assured,  if 
the  policy  does  not  specify  any  particular  time  within  which  notice 
is  to  be  given.' 

Effect 

184.  Assignment  of  Life  Policy, — Preliminarily  it  may  be  said  that 
the  effect  of  the  assignment  of  a  policy  of  life  insurance  depends  on 
the  law  of  the  state  of  the  doraicil  of  the  parties.**  The  most 
important  question  arising  with  reference  to  the  effect  of  an  assign- 
ment of  a  life  policy  is  whether  the  assignee  in  an  absolute  assign- 
ment may  retain  the  whole  proceeds,  or  only  so  much  as  will  reim- 
burse him  for  his  advances  on  the  policy.  So  far  as  the  insurer  is 
concerned  it  seems  clear  that  the  assignee  may  recover  the  whole 
proceeds,**  and  the  better  view  would  seem  to  be  that  he  may  retain 
the  whole  as  against  all  persons,**  though  numerically  the  weight  of 
authority  is  to  the  effect  that  he  must  pay  over  to  the  representatives 
of  the  insured  all  in  excess  of  his  debt  and  advances,  with  interest 
thereon,*'  even  where  the  assignee  purchased  the  policy  on  a  judidal 
sale.**  It  has  sometimes  been  provided  in  policies  that  in  case  of  an 
assignment  to  a  creditor  the  policy  shall  be  void  as  to  all  in  excess  of 
the  creditor's  claim.  An  assignment  as  collateral  security  is  compre- 
hended by  such  a  provision,  and  the  liability  of  the  insurer  is  not 
affected  by  an  incontestable  clause,  or  by  any  act  of  the  assignee  after 
the  death  of  the  insured,  or  by  the  fact  that  the  insurer  consented  to 

8.  Boynton  v.  Farmers'  Mut.  Vm  79  Atl.  915,  Ann.  Caa.  1912A  650. 
Ins.  Co.,  43  Vt.  256,  5  Am.  Rep.  276.  13.  Cammack  v.  Lewis,  15  Wall.  643, 

9.  New  York  Life  Ins.  Co.  v.  Flack,  21  U.  S.  (L.  ed.)  244;  Exchange  Bank 
3  Md.  341,  56  Am.  Dec.  742.  v.  Loh,  104  Ga.  446,  31  S.  E.  45J,  44 

10.  Colbum's  Appeal,  74  Conn.  463,  L.R.A.  372;  Morris  v.  Georgia  Loan, 
51  Atl.  139,  92  A.  S.  R.  23L  etc.,  Co.,  109  Ga.  12,  34  S.  E.  378, 

11.  St.  John  V.  American  Mut.  Life  46  L.R.A.  506;  Lrons  v.  United  States 
Ins.  Co.,  13  N.  T.  31,  64  Am.  Deo.  Life  Ins.  Co.,  128  Ky.  640,  108  S.  W. 
529.  904,  129  A.  S.  R.  318. 

Note:  87  A.  8.  R.  511.  Notes:  87  A.  S.  R.  511;  9  L^R^A.  62; 

12.  Grigsby  v.   Russell,  222  U.   S.   Ann.  Cas.  1912A  653. 

149,  32  S.  Ct.  58,  56  TJ.  S.  (L.  ed.)        14.  Irons  v.  United  States  Life  Ins. 
133,  Ami.  Cas.  1913B  863,  36  L.R.A.  Co.,  128  Ky.  640,  108  S.  W.  904,  129 
(N.S.)    642    (limiting  earlier  caste) ;   A.  S.  R.  318. 
Fitzgerald  v.  Rawlings,  141  Md.  470, 
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the  assignment.**  Absolute  a^gnment  of  a  policy  may  b?  shown  to 
have  been  made  only  as  collateral  security,*'  and  in  any  event  the 
assignee  cannot  take  more  than  his  assignor  possessed.*^  But  where 
one  whose  rights  under  a  policy  are  subject  to  be  defeated  by  predeceas- 
ing the  insured  makes  an  assignment  and  the  assignee  pays  the  pre- 
miums on  the  policy  he  is  entitled  to  reimbursement  therefor  though 
the  assignor  predeceases  tiie  insured.*'  An  assignment  of  a  policy  of 
life  insurance,  subject  to  a  named  person's  claim,  is  an  assignment  of 
the  whole,  and  not  of  a  part  of  an  entire  sum,  if  the  person  named  has 
no  valid  claim.**  Where  an  assignee  holding  under  a  voidable  assign- 
ment surrenders  the  policy  the  beneficiary  may  recover  from  him  the 
money  received  as  money  received  to  the  beneficiary's  use." 

185.  Assignment  of  Fire  Policy. — ^It  is  abimdantly  settled  that  on 
a  sale  and  transfer  of  property  covered  by  a  policy  of  insiurance,  and 
an  assignment  of  the  policy  to  the  purchaser,  duly  assented  to  by  the 
company,  a  new  and  original  contract  of  insurance  arises  between  the 
insurance  company  and  the  assignee,  which  the  latter*  may  enforce 
without  regard  to  what  may  have  occurred  prior  to  the  assignment. 
The  policy,  it  is  said,  in  such  a  case  expires  with  the  transfer  of  the 
estate,  so  far  as  it  relates  to  the  original  holder;  but  the  assignment 
and  assent  of  the  company  thereto  constitute  an  independent  contract 
with  the  purchaser  and  assignee,  the  same  in  effect  as  if  the  policy 
had  been  reissued  to  him  upon  the  terms  and  conditions  therein 
expressed.*  An  assignment  of  a  policy  by  the  assured  only  covers  such 
interest  in  the  premises  as  he  may  have  had  at  the  time  of  the  insur- 
ance, and  at  the  time  of  the  loss.  If  a  loss  takes  place  after  the  policy 
has  been  assigned,  the  assignee  alone  is  entitled  to  recover.  The 
rights  of  the  assignee  under  the  policy  cannot  be  more  extensive  than 
the  rights  of  the  assignor.*  If  the  assignment  is  made  as  collateral 
security  the  assignee  may  recover  the  whole  insurance,  being  liable 
to  pay  to  his  assignor  the  excess  over  the  debt  secured,*  and  the  fact 

16.  McQuiU^    ▼.    Mntual    Reserve  97  Me.  547,  55  Atl.  509,  94  A.  S.  R. 

Pond  life  Ass'n,  112  Wis.   665,  87  521. 

N.  W.  1069,  88  N.  W.  925,  88  A.  S.  B.  20.  Frank  v.  Mutual  life  Ins.  Co., 

986,  56  L.B.A,  233.  102  N.  Y.  266,  6  N.  E.  667,  55  Am. 

16.  Page  ▼.   Burnstine,  102  U.   S.  ^V- ^^•.      ,  ,   ^ 

»u   9R  n   S    tx.   i^A\  9fiR  !•  Continental   Ins.   Co.  v.  Munns, 

Note    87  A.  S  R  5U  ^^0  Ind.  30,  22  N.  E.  78, 6  L.B.A.  430 ; 

17   r^T,r.^tiJ,t  M«t  'm>«  Tn»    r^  Manchester  Fire  Assur.  Co.  t.  Qlenn, 

17.  Connecticut  Mut.  I^e  Lis.  Co.  ^3  j^^^    ^        ggg    ^^  jj    j,.  926,  41 

▼.  Bunwughs,  34  Conn.  305,  91  Am.  jj  j,   g^^^^g^  ^   g'  ^  225. 

vV        ««  .    a  T,  c  2.  Carpenter  v.   Providence   Wash- 

Note:  87  A.  8.  B.  510.  ington  Ins.  Co.,  16  Pet.  495,  10  U.  S. 

18.  Connecticut  Mut.  Life  Ins.  Co.    (l,  gjj  1044. 

T.  BorronghB,  34  Conn.  305,  91  Am.  3.  Merrill  v.  Colonial  Mut.  Fiie  Ins. 
Deo.  725.  Co.,   169   Mass.   10,  47   N.   B.   439y 

10.  Tremblay  ▼.  iEtna  Life  Ins.  Co.,  61  A.  S.'B.  268. 
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that  the  assdgnment  was  made  as  collateral  security  may  be  shown 
by  parol  evidence  even  though  it  is  absolute  on  its  face.*  A  policy 
on  a  building  and  a  stock  of  merchandise  therein,  issued  to  a  partner- 
ship and  to  one  of  its  members,  it  being  known  to  the  insurer  that 
the  former  is  the  owner  of  the  building  and  that  such  member  is 
the  owner  of  sueh  merchandise,  is,  in  effect,  two  different  contracts 
of  insurance,  and  an  assignment  of  the  poliqr  by  such  member  affects 
only  his  interest  in  the  merchandise.* 

Xin.  Cancbllation,  Subbbndbb  ob  Rescission  or  C!ontbact 

Caiicellation 

186.  In  General. — ^As  in  the  case  of  all  contracts,  neither  party  to 
an  insurance  contract  can  withdraw  therefrom,  or  cancel  the  same, 
without  the  consent  of  the  other.*  Fire  insurance  policies,  however, 
usually,  if  not  always,  contain  provisions  permitting  either  party 
thereto  to  cancel  the  same  on  complying  with  certain  conditions. 
While  such  provisions  will  be  enforced,  yet  to  effect  a  cancellation 
the  policy  provisions  must  be  strictly  followed.'  In  the  case  of  a 
policy  containing  a  union  mortgage  clause,  notice  of  cancellation  must 
be  given  the  mortgagee,  as  well  as  the  owner,  to  cut  off  his  rights.* 
The  act  of  an  insurer  in  issuing  a  new  policy  to  one  claiming  to  be 
the  owner  of  insured  property  in  lieu  of  an  existing  policy  does  not 
affect  the  rights  of  the  insured  in  the  latter  policy  who  does  not  con- 
sent to  the  substitution,  nor  is  the  substitution  affected  by  the  fact 
that  the  insured  in  the  new  policy  has  been  compelled  in  equity  to 
account  to  the  insured  in  the  old  pohcy  for  the  amount  received  on 
the  new  policy.* 

187.  Time  When  Cancellation  Is  Effected. — It  is  lawful  for  the  pax- 
ties  to  a  contract  of  insurance  to  stipulate  in  the  policy  that  the 
insurance  shall  begin  at  noon  and  expire  at  noon  of  the  da3rs  named, 
and  such  an  agreement  becomes  the  special  rule  for  the  fixing  of  dates 
so  referred  to,  for  its  object  is  to  avoid  possible  dispute  on  the  funda- 
mental basis  of  any  liability  for  loss;  but  such  rule  should  not  be 
applied  to  the  five  days'  notice  of  cancellation  in  the  policy,  as  the 

4.  Merrill  v.  Colonial  Mut.  Fire  Ins.  Note:  Ann.  Cas.  1915A  1233. 

Co.,  169  Mass.  10,  47  N.  E.  439,  61  8.  Oilman  v.  Commonwealth  Ins.  Co. 

A.  S.  R.  268.  of  New  York,  112  Me.  528,  92  AtL 

6.  Manchester   Fire   Assur.    Co.    v.  721,  L.R.A.1915C  758;  Rawl  v.  Am- 

Koemer,  13  Ind.  App.  372,  40  N.  E.  eriean  Central  Ina.  Co.,  94  S.  C.  299, 

1110,  41  N.  E.  848,  55  A.  S.  R.  231.  77  S.  E.  1013,  Ann.  Cas.  1915A  1231 

6.  Rothschild  v.  American  Cent.  Ins.  and  note,  45  L.R.A.(N.S.)  463  and 
Co.,  74  Mo.  41,  41  Am.  Rep.  303.  note. 

7.  Davis  Lumber  Co.  v.  Hartford  9.  Commercial  Union  Aasor.  Co.  t. 
Fire  Ins.  Co.,  95  Wis.  226,  70  N.  W.  Scammon,  126  III.  355,  18  N.  £.  562, 
84^  37  L.R.A.  131.                   >  9  A.  S.  £.  607.     . 
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better  rule  to  apply  to  these  computations  is  the  general  one  of  exclud- 
ing the  first  day,  and  counting  the  days  as  legal  days,  beginning  and 
ending  at  midnighf*  Where  a  notice  states  that  the  insurer  thereby 
gives  fomud  five  days'  notice  of  its  intention  to  cancel,  and  states  that 
its  liability  will  cease  on  a  day  named,  which  is  less  than  five  days 
from  the  time  of  service  of  the  notice,  the  cancellation  will  be  effective 
after  the  expiration  of  five  days  from  the  time  of  service.^*  Even 
where  the  policy  contains  no  provision  that  a  certain  number  of  days' 
notice  shall  be  given,  some  courts  hold  that  a  reasoiiiEible  notice  and 
opportunity  to  obtain  other  insurance  must  be  given,*"  but  the  better 
opinion  would  seem  to  be  that  in  such  a  case  cancellation  may  be 
made  instanter.**  A  notice  of  cancellation  does  not  become  effe^ive 
until  it  is  received,  so  that  where  it  is  mailed  the  time  of  its  receipt 
by  the  insured  is  the  time  from  which  the  notice  must  be  computed,** 
and  notice  contained  in  a  registered  letter  received  but  not  opened  by 
the  insured  is  not  effective  where  the  envelop  does  not  disclose  the 
insurer's  name.** 

188.  Notice  of  Cancellation  Generally. — Fire  insurance  policies  gen- 
erally provide  that  they  may  be  canceled  by  the  insurer  by  giving 
notice  .of  cancellation  to  the  insured,  usually  a  certain  time  previous 
to  the  time  the  cancellation  shall  become  effective.  The  notice  to 
be  given  need  not  be  in  any  particular  form  so  long  as  it  positively 
and  unequivocally  indicates  to  the  insured  that  it  is  the  intention  of 
the  company  that  the  policy  shall  cease  to  be  binding  as  such  upon 
the  expiration  of  the  stipulated  number  of  days  from  the  time  when 
its  intention  is  made  known  to  the  insured.**  The  notice,  however, 
is  not  8u£5cient  if  it  is  equivocal,  or  merely  states  a  desire  or  intention 
to  cancel.*'    Accordingly  a  notice  by  an  insurer  to  ite  agent  to  cancel 

10.  Penn  Plate  Glaw  Co.  v.  Spring  .^tna  Ins.  Co.,  127  N.  Y.  608,  28  N. 
Garden   Ins.    Co.,   189   Pa.    St.   255,  E.  663,  14  L.R.A.  147. 

42  AtL  138,  69  A.  S.  B.  810.  15.  Fritz  v.  Pennsylvania  Fire  Ins. 

11.  Fritz  V.  Pennsylvania  Fire  Ins.  Co.,  85  N.  J.  L.  171,  88  AtL  1065, 
Co,  85  N.  J.  L.  171,  88  Atl.  1065,  50  50  L.R.A.(N.S.)  35. 
IjJI.A.(N.S.)  35.    But  see  to  the  con-  16.  Davidson  v.  German  Ins.  Co.,  74 
trary   German   Union   Fire   Ins.    Co.  N.  J.  L.  487,  65  AtL  996, 12  Ann.  Cas. 
V.  aarke  Co.,  116  Md.  622,  72  AtL  1065,  13  LJl.A.(N.S.)  884. 

974,  Ann.  Cas.  1913D  488,  39  L.B.A.      Notes:  50  L.R.A.(N.S.)  36;  17  Ann. 
(N.S.)  829.  Cas.  798,  799. 

12.  Note:  39  L.R.A.(N.S.)  829.  17.  Clark  v.  Insurance  Co.  of  North 

13.  lapman  v.  Niagara  Fire  Ins.  Co.,  America,  89  Me.  26,  35  AtL  1008,  35 
121  N.  Y.  454,  24  N.  E.  699,  8  L.R.A.  L.R.A.  276;  Savage  v.  Phosniz  Ins.  Co., 
719.  12  Mont  468,  31  Pac.  66,  33  A.  S.  E. 

Note:  39  L.RA.(N.S.)  828.  591;  Davidson  v.  German  Ins.  Co.,  74 

14.  Citizens  Ins.  Co.  of  Missonri  v.  N.  J.  L.  487,  65  Atl.  996, 12  Ann.  Cas. 
Hoiderson  Elevator  Co.,  123  Ey.  478,  1065,  13  L.R.A.(N.S.)  884;  Griffey 
96  S.  W.  601,  97  S.  W.  810,  124  A.  v.  New  York  Cent.  Ins.  Co.,  100  N.  Y. 
8.  R.  371;  Crown  Point  Iron  Co.  v.  417,  3  N.  E.  309,  53  Am.  Rep.  202; 
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a  policy  is  not  a  notice  of  cancellation,**  and  is  not  efifective  evwj  if 
brought  to  the  attention  of  the  insured,  where  the  agent  takes  no 
affirmative  action,**  though  some  courts  hold  such  notice  sufficient 
where  it  is  exhibited  to  the  insured.'*  Even  where  the  insurer's  agent 
has  placed  the  insureince  under  a  general  request  for  a  policy  he 
cannot  cancel  it  without  notice  to  the  insured.*  When  the  premium 
on  a  policy  of  fire  insurance  has  in  fact  been  paid,  a  letter  from  the 
insurer  to  the  insured  notifying  the  latter  of  the  effect  of  nonpay- 
ment of  the  premium,  and  calling  attention  to  cancellation  conditions 
in  the  policy,  is  not  sufficient  notice  of  cancellation.*  Though  an 
agent  of  the  insurer  notifies  the  assured  that  the  former  is  instructed 
to  cancel  the  policy,  yet  if  the  agent  tells  the  assured  that  the  policy 
may  remain  in  force  until  such  agent  gets  the  assured  another  policy 
for  the  same  amount,  then  the  cancellation  is  waived,  unless  the 
assured  knows  that  the  insurer  directed  the  agent  to  cancel  the  policy 
immediately  I*  Where  a  policy  provides  for  notice  of  a  specified  time, 
notice  that  at  the  expiration  of  that  time  the  policy  will  be  canceled 
is  usually  held  effective  as  a  cancellation  *  though  there  is  authority 
tending  to  support  the  proposition  that  this  is  a  mere  notice  of  an 
intention  and  ineffective.'  The  assured  may  waive  a  stipulation  in 
a  fire  insurance  policy  that  it  shall  not  be  canceled  except  upon  the 
giving  of  a  specified  notice  to  him,  as  the  stipulation  is  for  his  benefit.* 
Nor  can  anyone  except  the  insured  take  advantage  of  the  want  of 
notice.  Thus  where  a  fire  insurance  agent  cancels  a  policy  and  insures 
the  property  in  another  company,  and  the  assured  ratifies  the  transac- 
tion, the  company  in  which  the  new  insurance  is  effected  cannot,  after 
a  loss  has  occurred,  object  that  the  original  policy  was  canceled  with- 
out due  notice  to  the  assured.' 

189.  Notice  to  Agent  or  Broker. — It  is  well  settled  that  an  agency 
to  procure  insurance  is  ended  when  the  policy  is  procured  and  delivered 

John  R.  Davis  Lumber  Co.  v.  Hart-  S.  Citizens   Ins.   Co.   v.   Henderson 

ford  Fire  Ins.  Co.,  95  Wis.  226,  70  N.  Elevator  Co.,  123  Ky.  478,  96  S.  W. 

W.  84,  37  LJR;.A.  131.  601.   97   S.    W.   810,   124   A.   S.   R. 

Notes:  50  L.B.A.(N.S.)  36;  17  Ann.  371. 

Cas.  798,  799;  Ann.  Cas.  1915A  1235.  Note:  17  Ann.  Cas.  801. 

18.  Clark  v.  Insurance  Co.  of  North  4.  Davidson  v.  Gwmau  Lis.  Co.,  74 
America,  89  Me.  26,  35  Atl.  1008,  35  N.  J.  L.  487,  65  Atl.  996, 12  Ann.  Cas. 
L.R.A.  276.  1065,  13  L.B.A.(N.S.)  884. 

19.  Firemen's  Pond  Ins.  Co.  v.  HeU-  Notes:  50  L.B.A.(N.S.)  37;  Ann. 
ner,  159  Ala.  447,  49  So.  297, 17  Ann.  Cas.  1915A  1236. 

Cas.  793.  6.  Note:  50  L.R.A.(N.8.)  38. 

20.  Note:  17  Ann.  Cas.  799.  6.  Phosnix  Ins.  Co.  v.  State,  76  Arfc. 

1.  Clark  V.  Insurance  Co.  of  North  180,  88  S.  W.  917,  6  Ann.  Cas.  440. 
America,  89  Me.  26,  35  Atl.  1008,  36  Note:  Ann.  Cas.  191&A  1236. 
L.R.A.  276.  7.  Phoenix  Ins.  Co.  v.  State,  76  Ark, 

2.  Savage  ▼.   Phoaniz  Ins.  Co.,  12  180,  88  S.  W.  917,  6  Ann.  Cas.  44a 
Mont.  458,  33  A.  S.  R.  591. 
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to  the  principal,  and  the  agent  has  no  power,  after  the  policy  is  so 
delivered,  to  consent  to  a  cancellation,  or  to  accept  notice  of  an  in- 
tended cancellation  by  the  insurer  ^  and  evidence  of  a  usage  to  give 
notice  to  a  broker  is  inadmissible  where  the  policy  requires  notice 
to  the  insured.*  Where,  however,  a  property  owner  constitutes  the 
agent  of  fire  insurance  companies  or  a  broker  as  his  agent  to  keep  the 
property  insured  and  empowers  him  to  select  the  insurer,  the  agent  has 
power  to  cancel  a  policy  without  notice  to  the  insured  and  to  substitute 
therefor  a  policy  in  another  company.**  Again,  a  notice  to  brokers 
is  a  good  notice  of  a  cancellation  of  insurance  obtained  by  them,  where 
it  is  subject  to  a  condition  that  it  may  be  terminated  by  notice  to  the 
"person  who  procured  the  insurance,"  **  though  it  has  been  held  that 
this-  is  not  applicable  to  a  case  where  the  same  person  acted  as  agent 
for  both  parties  in  procuring  and  issuing  the  policy."  But  a  pro- 
vision in  a  policy  that  any  person  other  than  the  assured  who  may 
have  procured  the  insurance  to  be  taken  shall  be  deemed  to  be  the 
agent  of  the  assured,  and  not  of  the  insurer  under  any  circumstances 
whatever  or  in  any  transactions  relating  to  the  insurance,  imports 
nothing  more  than  that  the  person  obtaining  the  insurance  is  to  be 
deemed  the  agent  of  the  insured  in  matters  immediately  connected 
with  the  procurement  of  the  policy;  where  his  employment  did  not 
extend  beyond  this,  his  agency  ceases  upon  the  execution  of  the  polity, 
and  subsequent  notice  to  him  of  its  termination  by  the  insurer  is 
not  notice  to  the  insured." 

8.  Niagara  Fire  Ins.  Co.  ▼.  Raden,   U6,  4  S.  E.  178,  10  A.  S.  R.  819. 
87  Ala.  311,  5  So.  876,  13  A.  S.  R.       Note:  38  L.R.A.(N.S.)  627. 

36;  Quong  Tue  Sing  v.  Anglo-Nevada  10.  Phoenix  Ins.  Co.  v.  State,  76  Ark. 

Assnr.  Corp.,  86  Cal.  566,  25  Pac.  58,  180,  88  S.  W.  917,  6  Ann.  Cas.  440 

10   L.R.A.   144   and   note;    Waterloo  and  note. 

Lumber  Co.  v.  Des  Moines  Ins.  Co.,  Notes:    38    L.R.A.(N.S.)    628;    51 

158  la.  563,  138  N.  W.  504,  51  L.R.A.  L.R.A.(N.S.)  540  et  seq.;  17  Ann.  Cas. 

(N.S.)    539   and  note;   Rothschild  v.  795;  Ann.  Cas.  1915A  1233. 

American  Cent.  Ins.  Co.,  74  Mo.  41,  11.  Lipman  t.  Niagara  Fire  Ina.  Co., 

41  Am.  Rep.  303;  Hermann  v.  Niagara  121  N.  Y.  454,  24  N.  E.  699,  8  L.R.A. 

Fire  Ins.  Co.,- 100  N.  Y.  411,  3  N.  E.  719. 

341,  53  Am.  Rep.  197;  Davis  Lumber  12.  Niagara  Fire  Ins.  Co.  v.  Raden, 

Co  V.  Hartford  Fire  Ins.  Co.,  95  Wis.  87  Ala.  311,  6  So.  876,  13  A.  S.  R. 

226,70N.  W.  84,  37L.R.A.  131;Xenos  36. 

V.  Wickham,  14  C.  B.  N.  S.  452,  108  13.  Grace   v.   American    Cent.    Ins. 

E.  C.  L.  435,  L.  R.  2  H.  L.  296,  33  Co.,  109  U.  S.  278,  3  S.  Ct.  207,  27 

L.  J.  C.  PL  13,  36  L.  J.  C.  PL  313, 13  U.  S.  (L.  ed.)  932;  Hermann  v.  Niag- 

Eng.  Rul.  Cas.  422.  ara  F.  Ins.  Co.,  100  N.  Y.  411,  3  N. 

Notes:  38  L.R.A. (N.S.)  623;  17  Ann.  E.   341,  53   Am.   Rep.   197;    Mutual 

Cas.  796;  Ann.  Cas.  1915 A  1234.  Assur.  Soc.  v.  Scottish  Union,  etc.,  Ins. 

9.  Grace  v.  American  Cent.  Ins.  Co.,  Co.,  84  Va.  116,  4  S.  E.  178,  10  A. 
109  U.  S.  278,  3  S.  Ct.  207,  27  U.  S.  S.  R.  819, 

(L.  ed.)  932;  Mutual  "Assur.  Soc.  v.  Notes:  38  L.R.A.(N.8.)  623;  17 
Scottish  Union,  etc.,  Ins.  Co.,  84  Va.   Ann.  Cas.  796. 
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§  190  INSUBANCE  14  &.  C.  L. 

190.  Repayment  or  Tender  of  Unearned  Premium. — ^Payment  or 
tender  of  the  unearned  premium  is  a  condition  precedent  to  the  can- 
cellation of  a  policy  by  the  insurer,  though  the  insvured  has  delivered 
up  the  policy  on  demand,  where  the  policy  provides  for  cancellation 
on  giving  notice  to  that  effect,  and  refunding  a  ratable  proportion  of 
the  preimum  for  the  unexpired  term  of  the  policy,^*  and  the  better 
rule  is  that  payment  or  tender  of  the  unearned  premium  ia  essential 
under  the  New  York  standard  policy,  which  provides  as  follows:  "This 
policy  shall  be  canceled  at  any  time  at  the  request  of  the  insured; 
or  by  the  company  by  giving  five  days'  notice  of  such  cancellation. 
If  the  policy  shall  be  canceled  as  hereinbefore  provided  or  becomes 
void  or  ceases,  the  premium  having  been  actually  paid,  the  unearned 
portion  shall  be  returned  on  surrender  of  this  policy  or  last  renewal : 
this  company  retaining  the  customary  short  rate;  except  that  when 
this  policy  is  canceled  by  this  company  by  giving  notice  it  shall  retain 
only  the  pro  rata  premiuto."  *•  Some  courts,  however,  hold  that 
prepajrment  is  not  a  condition  precedent  under  this  provision.**  Of 
course  where  credit  has  been  extended  for  the  premium  no  repayment 
or  tender  is  necessary,*'  and  some  courts  have  held  a  return  of  a 
premium  note  unnecessary,  though  other  courts  have  held  that  it 
should  be  returned.  A  tender  of  a  part  only  of  the  unearned 
premium,  together  with  a  policy  of  insiuuoce  in  another  company 
representing  the  remainder  of  such  premium,  is  not  suflBcient,** 
unless  the  insured  acquiesces  in  the  substitution.*'  The  right  of 
the  insured  to  the  return  of  the  premium  as  a  condition  precedent 
to  a  cancellation  may  be  waived,  and  is  waived  where  the  validity  of 
the  cancellation  is  acquiesced  in  by  the  insured,***  as  by  his  voluntary 
and  unconditional  surrender  of  the  policy  upon  receiving  the  notice 
of  cancellation.*  But  where  the  insured  does  nothing  indicating  his 
acquiescence  in  the  attempted  cancellation  he  cannot  be  deemed  to 

14.  Hollingsworth  v.  Germania  Fire  16.  Davidson   v.   German   Ins.   Co., 

Ins.  Co.,  45  Ga.  294, 12  Am.  E«p.  579;  74  N.  J.  L.  487.  65  Atl.  996,  12  Ann. 

Griffey  v.  New  York  Cent.  Ins.  Co.,  Cas.  1065  and  note,  13  .L.R.A.(N.S.) 

100  N.  Y.  417,  3  N.  E.  309,  53  Am.  884  and  note. 

Rep.  202.  Note :  Ann.  Cas.  1913D  491. 

16.  German  Union  Fire  Ins.  Co.  v.  17.  Notes:  13  L.R.A.(N.S.)  888;  12 

Clarke  Co.,  116  Md.  622,  82  Atl.  974,  Ann.  Cas.  1069. 

Ann.   Cas.   1913D   488  and  note,   39  18.  Quong  Tue   Sing  v.  Anglo-Ne- 

L.R.A.(N.S.)  829;  Savage  v.  Phoenix  vada  Assur.   Corp.,  86   CaL  566,  25 

Ins.  Co.,  12  Mont.  458,  31  Pac.  66,  33  Pac.  58,  10  L.R.A.  144. 

A.  S.  R.  591;  Tisdell  v.  New  Hamp-  19.  Notes:  13  L.B.A.(N.S.)  888;  12 

shire  Fire  Ins.   Co.,  155  N.  Y.  163,  Ann.  Cas.  1069. 

49  N.  E.  664,  40  L.R.A.  765;  Taylor  20.  Notes:  13  L.R.A.(N.S.)   889  et 

V.  Ins.  Co,  of  North  America,  25  Okla.  seq.;  12  Ann.  Cas.  1068. 

92,  105  Pac.  354,  138  A.  S.  R.  906.  1.  Buckley  v.  Citizens'  Ins.  Co.  of 

Notes:    8   L.R.A.   719;    13    L.R.A.  Missouri,  188  N.  Y.  399,  81  N.  E.  165» 

(N.S.)  885;  12  Ann.  Cas.  1067.  13  L.E.A.(N.S.)  889  and  note. 
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have  waived  a  return  of  the  premium.*  A  tender  of  unearned 
premium  upon  an  insurance  policy,  and  demand  for  surrender  of  the 
policy,  made  for  the  purpose  of  rescission  of  the  contract  from  the 
beginning,  and  refused  upon  that  ground,  ia  not  a  sufficient  tender 
and  notice  to  effect  a  cancellation  under  the  terms  of  the  policy." 

191.  Ratification  of  Invalid  Cancellation. — ^While  it  is  true  t^at  the 
insured  may  ratify  an  invalid  cancellation,  the  fact  that  an  insured 
keeps  a  policy  of  insurance  in  another  company  which  is  sent  him 
by  the  agent  of  the  company  which  had  taken  a  risk  upon  his  prop- 
erty, as  part  of  the  unearned  premium  due  him  upon  the  cancellation 
of  the  original  policy,  will  not  constitute  a  waiver  by  him  of  the  notice 
and  strict  tender  of  the  unearned  premium  which  are  required  by  the 
terms  of  his  original  policy  for  its  cancellation,  where  he  refuses  to 
accept  the  balance  of  the  unearned  premium,  which  is  sent  him  in 
money,  and  he  is  erroneously  informed  that  the  original  policy  had 
terminated.*  Nor  will  ratification  be  presumed  from  his  acceptance, 
after  a  loss,  of  a  poUcy  procured  by  the  same  agent  in  another  com- 
pany, when  it  is  not  shown  that  all  the  facts  bearing  on. the  case  were 
disclosed  to  the  insured,  and  that  he  was  fully  informed  of  his  legal 
rights  as  governed  by  them;  nor  will  such  ratification  be  presumed 
from  the  institution  of  a  suit  on  the  substituted  policy,  induced  by 
the  agent's  misrepresentations  to  the  attorneys  of  the  insured.' 

192.  Operation  and  Effect  of  Cancellation. — The  cancellation  of  a 
policy  does  not  affect  rights  which  have  accrued  under  the  policy. 
Accordingly  the  cancellation  of  a  policy  of  marine  insurance  by 
agreement  of  the  parties,  and  the  return  of  the  pro  rata  unearned 
premium,  will  not  exempt  the  insurer  from  liability  for  loss  which 
has  previously  occurred  while  the  policy  was  in  force.*  And  although 
a  policy  of  insurance  against  liabilities  issued  and  in  force  reserves 
the  ri^t  of  cancellation  for  nonpayment  of  premium,  the  exercise 
of  such  right  does  not  prevent  the  insured  from  recovering  any  liabil- 
ity accruing  under  the  policy  between  the  time  of  its  issuance  and 
cancellation,  lees  the  premium '  earned  up  to  the  latter  time.^  The 
fact  that  the  insured  repudiates,  after  a  loss,  a  valid  substitution  of 
policies  does  not  affect  his  rights  against  the  insurer  in  the  substituted 
policy.* 

2.  Note:  13  L.R.A.(N.S.)  891.  6.  Duncan  v.  New  York  Mat.  Ins. 

3.  Davis  Lumber   Co.   v.   Hartford   Co.,  138  N.  T.  88,  33  N.  E.  730,  20 
Pile  Ins.  Co.,  95  Wis,  226,  70  N.  W.  L.E_&..  386. 

84,   37  L.R.A.   131.  7.  American     Employers'    Liability 

4.  Quong   Tne   Sing   v.    Anglo-Ne»  Ins.  Co.  v.  Fordyoe,  62  Arfc.  562,  36  S. 
vada  Assur.  Corp.,  86  Cal.   566,  25   W.  1051,  54  A.  8.  R.  305. 

Pac.  58,  10  L.R.A.  144.  8.  Excelsior  Fire  Ins.  Co.  v.  TJoyal 

5.  Niagara  Fire  Ins.  Co.  v.  Raden,   Ins.  Co.  of  Wverpool.  55  N.  T.  343, 
87  Ala.  311,  5  So.  876,  13  A.  8.  R.  36.    14  Am.  Rep.  271. 
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193.  Remedies  for  Wrongful  Cancellation  or  Repudiation. — ^Ther« 
is  authority  to  the  effect  that  where  a  life  insurance  company  has 
wrongfully  declared  a  forfeiture  of  a  policy  issued  by  it,  the  insured 
cannot  maintain  an  action  at  law  to  recover  damages  for  breach  of 
the  contract,  as  the  policy  is  still  in  force,  and  the  insured  has  no 
right  to  sue  for  damage^  before  the  arrival  of  the  time  for  performance 
by  the  insurer,  his  only  remedy  being  a  suit  in  equity  to  compd  the 
insurer  to  recognize  the  contract*  The  better  rule,  however,  seems 
to  be  that  an  action  will  lie  for  damages  for  the  wrongful  repudiation 
of  an  insurance  contract,  the  cause  of  action  residing  in  the  beneficiary 
where  he  has  a  vested  interest  in  the  policy,^*  but  where  he  has  no 
vested  interest  he  cannot  sue  for  a  repudiation.**  If,  under  the 
terms  of  an  insurance  policy  on  the  husband's  Ufe,  the  insurance 
is  to  go  to  his  wife  as  her  separate  estate,  if  she  survives  him,  other- 
wise to  his  heirs,  neither  he  nor  his  heirs  are  necessary  parties  to  an 
action  by  her  against  the  insurer  for  damages  for  wron^ully  declaring 
the  policy  forfeited.**  The  damages  recoverable  for  the  wrongful  re- 
pudiation of  a  life  policy  have  been  held  by  some  courts  to  be  the 
amount  of  premiums  paid,*'  while  others  add  interest  to  that  amount.** 
The  doctrine  that  the  premiums  paid  is  the  measure  of  damages  is  re- 
pudiated by  other  courts.  One  view  is  that  on  a  wrongful  repudiation 
the  insured  may  do  one  of  three  things:  (1)  he  may  elect  to  con- 
sider the  policy  at  an  end  and  recover  its  just  value;  (2)  he  may  sue 
in  equity  to  have  the  policy  declared  in  force;  (3)  he  may  tender 
the  premiums  and  treat  the  policy  as  in  force,  and  recover  the  amount 
payable  on  it  at  maturity.**  That  the  beneficiary  may  recover  the 
just  value  of  the  policy  seems  to  be  a  proper  view,**  and  the  just 
value  ordinarily  may  be  ascertained  by  reference  to  mortality  tables.*' 

9.  Kelly  v.  Security  Mut.  Life  Ins.  13.  McKee  v.  Phoenix  Ins.  Co.,  28 
Co.,  186  N.  Y.  16,  78  N.  E.  584,  9  Mo.  383, 75  Am.  Dec.  129 ;  Union  Cent. 
Ann.  Cas.  661  and  note.  Life  Ins.  Co.  v.  Pottker,  33  Ohio  St. 

10.  Merrick  v.  Northwestern  Nat.  459,  31  Am.  Rep.  555;  McCall  v. 
Life  Ins.  Co.,  124  Wis.  221,  102  N.  W.  Phoenix  Mut.  Life  Ins.  Co.,  9  W.  Va. 
593, 109  A.  S.  R.  931.  237,  27  Am.  Rep.  558. 

Note:  14  L.R.A.(N.S.)   lUL  Notes:  7  L.B.A.(N.S.)  1165  et  seq.; 

As  to  the  vested  interest  of  the  bene-  4  Aon.  Cas.  124;  9  Ann.  Cas.  666. 

flciary,  see  infra,  par.  545.  14.  Note:  4  Ann.  Cas.  124. 

11.  Slocum  V.  Northwestern  Nat.  16.  Day  v,  Connecticut  Gkneral  Life 
life  Ins.  Co.,  135  Wis.  288, 115  N.  W.  Ins.  Co.,  45  Conn.  480,  29  Am.  Rep. 
796,  128  A.  S.  R.  1028,  14  L.R.A.  693;  Metropolitan  Life  Ins.  Co.  v.  Mc- 
(N.S.)  1110.  Cormick,  19  Ind.  App.  49,  49  N.  E. 

Note:    30    L.BA.    69.      And    see  44,  65  A.  S.  R.  392. 

O'Neill  V.  Supreme  CooncU,  etc.,  70  16.  Merrick    v.    Northwestern    Nat. 

N.  J.  L.  410,  57  AtL  463, 1  Ann.  Cas.  Life  Ins.  Co.,  124  Wis.  221, 102  N.  W. 

422,  holding  that  the  member  of  a  593, 109  A.  S.  R.  931. 

benefit  society  may  sue.  17.  Lowell  v.  St.  Louis  Mut.  Life 

12.  Merriok  v.  Northwestern  Nat.  Ins.  Co.,  11  U.  S.  264,  4  S.  Ct.  390, 
Life  Ins.  Co.,  124  Wis.  221, 102  N.  W.  28  U,  S.  (L.  ed.)  423. 

593.  109  A.  S.  R.  931. 
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The  measure  of  damages  for  wrongful  cancellation  of  a  policy  upon 
the  life  of  one  who  at  the  time  of  cancellation  is  no  longer  an  insur- 
able risk  is  said  to  be  the  amount  of  the  policy,  lees  cost  of  carrying 
it  to  maturity  had  it  remained  in  force,  all  amoimts  entering  into  the 
estimate  to  be  calculated  upon  the  basis  of  the  legal  rate  of  interest 
as  of  the  date  of  cancellation.**  Where  an  insurer  wrongfully  cancels 
a  policy  which  has  been  pledged  to  it  for  a  loan  the  insured  may 
treat  it  as  still  in  force  and  after  his  death  the  full  amount  of 
the  insurance,  leas  the  loan,  may  be  recovered."  When  the  value  of 
a  paid-up  life  policy  comes  in  question  that  value  is  capable  of  judicial 
determination.  The  expectancy  of  the  insured,  the  cost  of  carrying 
the  policy,  the  surrender  value  of  similar  policies,  and  the  cost  of 
procuring  like  insurance,  furnish  data  from  which  the  value  may 
be  computed.*"  The  holder  of  a  fire  insurance  policy  insuring  "for- 
ever" the  insured  and  his  assigns  may,  where  the  insurer  wrongfully 
terminates  the  policy,  secure  a  new  policy  in  another  company,  and 
recover  from  the  old  company  the  costs  thereof.* 

Surrender  by  Insv/red 

194.  Right  to  Surrender  in  GeneraL — ^If  an  insurance  has  been 
effected,  and  the  perils  insured  against  exist  for  any  period  of  time, 
however  short,  the  assured  is  not  entitled  to  insist  that  the  policy  be 
canceled,  and  part  of  the  premium  returned  to  him,  by  the  common 
law,  nor  under  a  statute  declaring  that  he  is  entitled  to  a  return  of  the 
premium,  when  no  part  of  his  interest  in  the  thing  insured  is  exposed 
to  the  perils  insured  against,  or  that  when  insurance  is  made  for  a 
definite  time,  and  he  surrenders  his  policy  before  the  expiration  of 
that  time,  he  shall  be  entitied  to  such  proportion  of  the  premium  an 
corresponds  with  the  unexpired  time.*  Most  policies  issued  at  the 
present  time,  however,  provide  for  a  surrender  of  the  policy  by 
the  insured  or  beneficiary,  and  the  questions  of  most  importance  in 
this  connection  are  with  reference  to  the  construction  and  effect  of 
such  provisions,  or  a  surrender  by  mutual  agreement. 

195.  Surrender  of  Life  Policy. — The  interest  of  one  named  as  the 
beneficiary  in  a  life  insurance  policy  cannot  be  terminated  by  the 
insured  or  insurer  without  the  consent  of  the  beneficiary  except  in 
the  manner  provided  in  the  policy  or  by-law,*  except  where  the  con- 

18.  Mutual  Reserve  Fnnd  life  Ass'n  1.  Marshall  v.  FranUin  Tin  Ins. 
V.  Ferrenbach.  144  Fed.  342,  75  C.  Co.,  176  Pa.  St.  628,  35  AU.  204,  34 
C.  A.  304,  7  LJl.A.(N.S.)  1163.  LJl.A.  159. 

19.  Palmer  ▼.  Mutual  Life  Ins.  Co.,  2.  Joshua  Hendy  Machine  Works  t. 
121  Minn.  395,  141  N.  W.  518,  Ann.  American  Steam  Boiler  Ins.  Co.,  86 
Cas.  1914D  160.  CaL  248,  24  Pac.  1018,  21  A.  S.  R. 

20.  Palmer  ▼.  Mutual  life  Ins.  Co.,  33. 

121  Minn.  396,  141  N.  W.  518,  Ann.      3.  Griffith  v.  New  Tork  life  Ins.  Co., 
Cas.  1914D  160.  101  Cal.  627,  36  Fae.  113,  40  A.  S.  B. 
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tract  has  not  been  fully  executed.*  On  like  principles  an  attempted 
cancellation  because  of  false  answers  in  the  application  of  an  insur- 
ance policy,  by  agreement  with  the  applicant  before  it  has  become 
incontestable,  without  the  knowledge  or  consent  of  the  beneficiary 
named  therein,  is  not  binding  on  him,  although  the  policy  provides 
that  the  beneficiary  may  be  changed  by  written  notice  to  the  company 
and  indorsement  of  the  change  upon  the  policy.*  Nor  has  a  father 
authority,  as  natural  guardian  of  his  child,  to  surrender  a  policy 
of  insurance  in  which  the  child  is  named  as  beneficiary,*  though  it 
would  seem  that  a  duly '  appointed  guardian  has  such  authority.^ 
Where  the  policy  has,  by  its  terms,  a  surrender  value,  a  difference 
of  opinion  exists  as  to  the  right  of  the  insured  to  surrender  it  with- 
out the  consent  of  the  beneficiary.  Some  courts  hold  that  even  in 
such  a  case  the  consent  of  the  beneficiary  is  necessary,  in  the  ab- 
sence of  an  express  stipulation  to  the  contrary,*  while  other  courts 
hold  the  consent  of  the  beneficiary  unnecessary,*  especially  where 
the  policy  provides  for  an  assignment  or  change  of  beneficiaries  with 
the  consent  of  the  company.**  Even  under  the  latter  view,  however, 
one  who  has  insured  his  life  for  the  benefit  of  another  with  the  option 
of  surrendering  the  policy  for  its  cash  value  within  thirty  days  of 
the  termination  of  the  term,  or  of  the  five-year  periods  thereafter, 
can  exercise  the  option  only  within  one  of  *be  several  periods  of  thirty 
days  specified.** 

196.  Acts  Constituting  Surrender. — ^The  courts  appear  to  be  unani- 
mous in  holding  that  the  mere  physical  surrender  of  a  policy  by 
the  assured  does  not  terminate  the  contract,  but  that  the  question  is 
one  of  intent  to  be  gathered  from  all  the  facts  and  circumstances 
connected  with  the  physical  act  of  surrender.**  The  surrender  of  a 
policy,  with  a  request  that  it  be  terminated,  operates  ipso  facto  as  a 
cancellation,  where  the  policy  provides  that  the  "insurance  may  be 

96;  Lawrence  v.  Penn  Mut.  Life  Ins.       6.  Ferguson   ▼.   Phoenix  Mnt   life 

Co.,  113  La.  87,  36  So.  898, 1  Ann.  Cas.   Ins.  Co.,  84  Vt.  350,  79  Atl.  997,  35 

965;  Whitehead  v.  New  York  Ins.  Co.,   L.R.A.(N.S.)  844. 

102  N.  Y.  143,  6  N.  E.  267,  56  Am.       7.  Clare  v.   Mntnal  Life  Ins.   Co., 

Rep.  787;  Manhattan  Life  Ins.  Co.  v.  201  N.  Y.  492,  94  N.  E.  1075,  35  L.B.A. 

Smith,  44  Ohio  St.  156,  58  Am.  Rep.    (N.S.)  1123  and  note. 

806;  Washington  Life  Ins.  Co.  v.  Ber-       8.  Mntnal    Ben.    Life    Ins.    Co.    v. 

wald,  97  Tex.  Ill,  76  S.  W.  442,  1   WiUoughby,  99  Miss.  98,  54  So.  834, 

Ann.  Caa.  682;  Fei^nwon  v.  Phoanix  Ann.  Cas.  1913D  836  and  note. 

Mut.  Life  Ins.  Co.,  84  Vt.  350,  79  Atl.      9.  Note:  Ann.  Cas.  1913D  839. 

997,  35  L.B.A.(N.S.)  844  and  note.  10.  Crice   v.  Illinois  Ins.   Co.,  122 

Note:  49  L.R.A.  746.  Ky.  572,  92  8.  W.  560,  121  A.  S.  R. 

4.  Griffith   v.  New  York  life  Ins.  489. 
Co.,  101  Cal.  627,  36  Pac.  113,  40  A.       11.  Townsend  v.  Townsend,  127  Ky. 
S.  B.  96.  230,  105  S.  W.  937,  16  L.B.A.(N.8.> 

6.  Indiana  Nat.  Life  Ins.  Co.  v.  Mc-  316. 
Qinnis,  180  Ind.  9,  101  N.  E.  289,  45       12.  Note:   13  L.BA.(N.S.)    805   et 
IJB.A.(N.S.)  192.  seq. 
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terminated  at  any  time  at  ihe  request  of  the  afisured."  **  But  mail- 
ing a  letter  inclosing  policies  for  cancellation  will  effect  such  cancella- 
tion only  when  the  letter  is  actually  received  by  the  insurer  or  his 
representative;  and  the  policies  will  be  binding  in  case  of  loss  while 
the  letter  is  in  the  mails. ^*  Again,  it  has  been  considered  that  the  fact 
that  a  policy  of  Kfe  insurance  is  returned  by  the  applicant  and  is  in 
possession  of  the  comp>any  at  the  time  of  his  death  does  not  show  a 
cancellation  of  the  contract,  where  the  company  has  insisted  that  it 
was  in  force  and  has  made  no  offer  to  return  the  premium  notes.** 
197.  Validity  of  Surrender. — A  surrender  of  a  policy  may  be 
avoided  where  it  was  procured  by  tiie  fraud  of  the  insurer,  as  where 
the  surrender  was  procured  during  the  illness  of  the  insured,  by 
false  assertions  that  it  was  a  wager  policy  and  threats  of  litigation 
unless  it  were  surrendered,^*  or  where  the  surrender  was  procured 
on  the  representation  that  another  policy  had  been  substituted,  which 
was  not  the  fact.*'  However,  the  fact  that  the  agent  of  the  insurer 
procured  a  surrender  of  the  policy  on  a  representation  that  it  had 
lapsed  does  not  make  out  a  case  of  fraud,  though  as  a  matter  of 
law  it  had  not  lapsed.**  Again,  the  surrender  of  a  policy  of  life 
insurance  by  the  insured  on  a  fraudulent  represeritation  of  the  death 
of  the  beneficiary  has  no  effect  on  the  ri^ts  of  the  beneficiary.**. 
On  like  principles  where  the  insured  surrendered  his  policy  under 
the  influence  of  a  mistake  as  to  the  amount  of  the  paid-up  policy 
that  he  was  to  receive  and  under  the  distinct  tmderstanding  between 
him  and  the  agent  of  the  con^)any  that  he  was  to  receive  a  new  policy 
corresponding  to  such  mistaken  view,  it  is  the  duty  of  the  company 
to  return  him  his  policy  unchanged,  or  at  least  to  give  him  notice  of 
the  mistake,  so  that  he  may  have  an  opportunity  of  determining 
whether  he  will  still  have  his  policy  commuted  or  not.'*  A  mutual 
mistake  in  supposing  a  person  whose  life  was  insured  to  be  still  alive 
also  is  ground  for  setting  aside  a  contract  by  which  the  insurance 
policy  was  surrendered  for  a  paid-up  policy  in  order  to  avoid  further 
payment  of  burdensome  premiums.*    A  surrender  also  may  be  avoided 

13.  Crown  Point  Iron  Co.  v.  Aetna  18.  Mntoal  Life  Ins.  Co.  v.  Phin- 
Ins.  Co.,  127  N.  T.  608,  28  N.  B.  653,  ney,  178  U.  S.  327,  20  S.  a.  906,  44 
14  L.R.A.  147.  U.  8.  (L.  ed.)  1088. 

14.  Crown  Point  Iron  Co.  ▼.  Aetna  19.  Knapp  v.  Homeopathic  Mnt. 
Ins.  Co.,  127  N.  Y.  608,  28  N.  E.  653,  life  Ins.  Co.,  117  U.  S.  411,  6  8.  Ct. 
14  L.R.A.  147.  807,  29  U.  8.  (L.  ed.)  960. 

15.  Waters  ▼.  Security  Life,  etc,  20.  Lovell  v.  St.  Lonii^Mat.  life 
Co.,  144  N.  a  663,  57  8.  E.  437,  13  Ins  Co.,  Ill  U.  S.  264,  4  8.  Ct.  390, 
L.R.A.(N.S.)  805.  28  U.  8.  (L.  ed.)  423. 

16.  Heinlein  v.  Imperial  Life  Ins.  1.  Riegel  v.  American  Life  Ins.  Co, 
Co.,  101  Mich.  250,  59  N.  W.  615,  46  140  Pa.  St  193,  21  Atl.  392,  23  A.  8. 
A.  8.  R.  409,  25  L.R.A.  627.  R.    225,    11    L.R.A.    857;    Riegel    v. 

17.  Holden  v.  Pntnam  Fire  Ins.  Co.,  American  Life  Ins.  Co.,  153  Pa.  St. 
46  N.  Y.  1,  7  Am.  Rep.  287.  134,  25  Atl.  1070,  19  L.R.A.  166. 
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where  it  was  made  by  one  having  no  authority,'  or  by  an  insured 
mentally  incapacitated  from  contracting,*  and  while  ordinwily  where 
a  beneficiary  consents  to  the  surr^ider  of  a- policy  he  cannot  thereafter 
assert  the  invalidity  of  the  surroider  because  of  the  insured's  incf^ao- 
ity/  yet  it  has  been  decide<^that  the  joining  by  the  ben^ciary  named 
in  a  life  insurance  policy  in  a  surrender  tJiereofXdoee  not,  where 
the  beneficiary  is  subject  to  change,  estop  him  from  contesting  the 
surrender  because  of  the  insanity  of  the  insured,  since  he  has  no  inter* 
est  in  the  policy  with  respect  to  which  he  can  contract*  .  It  would  seem 
clear  that  a  beneficiary  is  not  estopped  to  recover  as  administrator 
of  the  insured  if  the  tatter's  rights  had  not  been  surrendered  at  the 
time  of  his  death.*  An  infant's  surrender  of  a  policy  on  his  life 
for  a  cash  value,  fairly  made  without  -undue  influence,  cannot,  how- 
ever, be  avoided  by  his  administrator  and  the  insurance  contract 
enforced,  although  the  infant  did  not  receive  the  whole  amount  to 
which  the  contract  entitled  him.'  Where  the  insured  has,  without 
authority  from  the  beneficiary,  surrendered  a  policy  the  beneficiary 
must,  it  has  been  held,  keep  up  the  payment  of  premiums  on  it 
in  order  to  recover  thereon.*  But  where  the  surrender  is  made 
in  consideration  of  a  new  policy  of  the  same  date  as  the  old,  for  the 
same  amount  and  at  the  same  premium  which  is  merely  a  sub^tution 
with  a  new  beneficiary,  the  old  beneflciary  is  equitably  entitled  to 
the  proceeds  of  the  new  policy.*  The  surrender  of  a  policy  of  insur- 
ance to  a  person  whom  the  assured  believes  to  be  the  agent  of  the 
insurer,  though  his  agency  has  in  fact  terminated,  and  the  acceptance 
of  another  policy  in  its  stead,  implies  a  request  that  the  former  policy 
be  canceled,  and  amounts  to  a  cancellation  thereof,  and  the  insurer 
in  the  new  policy  cannot  avoid  liability  on  the  ground  that  its  agent, 
in  what  he  did  in  procuring  the  surrender  of  one  policy,  and  the 
issuing  of  another,  acted  as  an  a^nt  of  both  parties.^* 

198.  Abandonment  by  Insured  or  Beneficiary. — Ordinarily  the 
insured  in  a  policy  by  failing  to  pay  premiums  destroys  the  rights 
of  the  beneficiary.**    Aside  from  the  question  of  forfeiture  for  non- 

2.  Phenix  Ins.  Co.  v.  Kerr,  129  Fed.       7.  Pippcn   v.   Mutual   Benefit   Life 
723,  64  C.  C.  A.  251,  66  L.R.A.  569.     Ins.  Co.,  130  N.  C.  23,  40  S.  E.  822,  57 

3.  Hicks  V.  Northwestern  Mat.  Life  L.R.A.  505. 

l^  9'i-A}^^  }^»  ^^  ^*^  ^'  ^'  ^^'  8.  Miles  T.  Connecticut  Mut.  Lif« 
L.R.A.1915A  872.  j^g   q^^  ^47  ^  g   177^  13  g   ct.  275, 

4.  Note:  L.R.AJ.915A  873  37  jj   g    (l.  ed.)  128.    But  see  infra 
6.  Hicks*.  Northwestern  Mut.  life  oac 

Ine.  Co.,  166  la.  532,  147  N.  W.  883,  P"f-  ^'T'-  .        _,  „  ..  ^        ,„ 

L.R  A  1915A  872  •  Chapin  v.  Fellowes,  36  Conn.  132, 

There  is  good  'authority  for  sl  coa-  *  ^-  ?*P-  ^l'       „  o       v     _l 

trary  view.    L.R.A.1915A  873  note.  lO-  -^^tna  Ins.   Co.  v.   Stambaugh- 

6.  Hicks  V.   Northwestern  Mnt.  L.   Thompson   Co.,  76  Ohio  St  138,  81 
Ins.  Co.,  166  la.  532,  147  N.  W.  883,  N.  E.  173, 118  A.  S.  R.  834. 
L.R.A.1915A  872.  U.  Note:  49  L.R.A.  741.    And  8«a 
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payment  of  premiums,  however,  it  would  seem  that  there  may  be 
an  abandonment  of  the  contract  by  the  insured  or  beneficiary.  But 
the  mere  failure  for  two  years  to  pay  premiums  on  policies  which 
have  been  in  force  several  years  has  been  held  not  to  evidence  an 
abandonment,  especially  where  the  unpaid  premiums  with  interest 
are  tendered  by  the  beneficiary  before  seeking  a  recovery  on  the 
policy." 

Rescission  * 

199.  Mutual  Agreement  to  Rescind. — An  abandonment  and  rescis- 
sion of  a  contract  of  life  insurance  by  mutual  agreement  of  the  parties  ■ 
after  the  insure^  is  in  default  by  nonpayment  of  premiums  will  put 
an  end  to  the  contract,  although  a  forfeiture  could  not  have  been 
declared  by  reason  of  the  failure  of  the  insurer  to  give  notices  required 
by  statute.**  If,  however,  a  rescission  is  made  under  a  mutual  mis- 
take of  fact,  it  may  be  avoided.  Thus  ignorance  of  the  loss  of  an 
insured  vessel  at  the  time  the  policy  thereon  is  canceled  by  mutual 
agreement,  and  a  supposition  that  she  has  reached  her  port  of  desti- 
nation, constitute  such  a  mistake  of  fact  as  will  entitle  the  insured 
to  have  such  cancellation  set  aside.** 

200.  Rescission  by  Insurer. — ^Where  any  of  the  material  representa- 
tions in  a  fire  insurance  policy  are  false,  the  insurer's  tender  of  the 
premium  and  notice  that  the  policy  is  canceled,  before  the  commence- 
ment of  suit  thereon,  operate  to  rescind  the  contract  of  insurance.*' 
But  to  entitle  an  insurance  company  to  the  cancellation  of  a  policy 
because  of  fraudulent  statements  in  the  application,  it  must  return 
the  premiums  paid,  although  the  contract  provides  that  in  case  of 
such  statements  all  payments  shall  be  forfeited,  as  the  provision  falls 
with  the  balance  of  the  contract.** 

201.  Rescission  by  Insured  or  Beneficiary. — While  the  holder  of 
an  insurance  policy  is  not  entitled  to  have  his  policy  canceled  and 
to  recover  the  premiums  paid  merely  because  he  f«dled  to  understand 

sapra,  par.  148  et  seq.,  as  to  forfeiture  44  U.  S.  (L.  ed.)  1098.     The  case  of 

for  nonpayment  of  premiums.  Mutual  Life  Ins.  Co.  v.  Dingley,  100 

12.  Haas  v.  Mutual  life  Ins.  Co.,  84  Fed.  408,  40  C.  C.  A.  459,  49  L.R.A. 
Neb.  682, 121  N.  W.  996, 19  Ann.  Cas.  132,  seemingly  in  conflict  with  the  fore- 
58,  26  L.R.A.(N.S.)  747.  going  decisions,  was  reversed,  though 

13.  Mutual  Life  Ins.  Co.  v.  Phinney,  on  another  point,  in  184  U.  S.  695,  22 
178  U.  S.  327,  20  S.  Ct.  906,  44  U.  S.  S.  Ct.  937,  46  U.  S.  (L.  ed.)  763. 

(L.  od.)  1088;  Mutual  Life  Ins.  Co.  v.  14.  Duncan  v.  New  YoA  Mut.  Ins. 

Sears,  178  U.  S.  345,  20  S.  Ct.  912,  Co.,  138  N.  Y.  88,  33  N.  E.  730,  20 

44  U.  S.  (L..ed.)  1096;  Mntnal  Life  L.R.A.  386. 

Ins.  Co.  V.  Hill,  178  U.  S.  347,  20  8.  16.  Rankin  v.  Amazon  Ins.  Co.,  89 

Ct.  914,  44  U.  S.   (L.  ed.)  1097,  re-  Cal.  203,  26  Pac.  872,  23  A.  S.  R.  460. 

versing  97  Ted.  263,  38  C.  C.  A.  263,  16.  Metropolitan   life   Ins.    Co.   v. 

49  L.K.A.  127;  Mutual  life  Ins.  Co.  Freedman,  159  Mieh.  114,  123  N.  W- 

▼.  Allen,  178  U.  S.  351,  20  S.  Ct.  913,  547,  32  L.R.A.(N.S.)  298  and  note. 
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the  provisions  of  the  policy,  (he  constitution,  and  the  by-laws,*'  yet 
he  may  rescind  where  he  was  induced  to  take  the  policy  by  fraud, 
consisting  of  misrepresentatioiis  as  to  its  character,*^  or  to  tlie  effect 
that  notes  given  for  part  of  the  premium  had  been  and  would  be 
paid  out  of  dividends.**  Likewise  a  policy  of  insurance  may  be 
rescinded  by  the  insured  on  discovery  of  misrepresentations  in  the 
application,  made  without  his  knowledge  by  the  agent  of  the  insurer, 
although  the  latter  would  be  bound  by  the  policy  if  it  were  not 
•rescinded.**  However,  statements  that  certain  clauses  are  not  con- 
tained in  the  policies  of  rival  companies  are  in  the  nature  of  trade 
talk  and  where  a  policy  is  given  the  insured  for  comparison,  and  he 
■  thereafter  enters  into  a  contract,  fraud  cannot  be  predicated  thereon.* 
Of  course  if,  with  knowledge  of  the  fraud,  the  insured  continues  to 
pay  premiums  without  objection,  he  is  entitled  to  no  relief.*  The 
better  view  seems  to  be  that  where  an  insured  is  induced  to  take  a 
policy  on  a  false  representation  as  to  its  character  he  must  examine 
it  within  a  reasonable  time  to  discover  the  variance,  or  he  will  be 
denied  relief ;  •  though  other  courts  hold  that  such  a  retention  does 
not  bar  relief.*  In  any  event  if,  on  delivery  of  the  policy,  the 
insurer  does  anything  to  lull  the  insured  into  the  belief  that  it  is 
exactly  as  ordered  the  right  to  relief  is  not  lost  by  failure  to  read 
the  policy.'  If  the  beneficiary  in  a  life  policy  pays  the  premiums 
in  the  mistaken  belief  that  such  policy  is  valid,  whereas  it  had 
not  been  accepted  by  the  insured  and  the  beneficiary  had  no  insur- 
able interest,  he  may  recover  of  the  insurer  the  premiums  so  paid, 
though  the  latter  might  have  been  estopped,  had  the  assured  died, 
from  contesting  the  pohcy.*  Breach  by  an  insurance  company  of  its 
contract  to  lend  money  on  a  policy  does  not  justify  the  insured  in 
treating  the  contract  as  rescinded,  and  suing  for  a  return  of  the 
premiums  paid,'  unless  the  loan  privilege  is  the  principal  object  of 

17.  Condon  v.  Mntnal  Reserve  Fund       2.  Note:  38  L.R.A.(N.S.)  788. 
Life  Ass'n,  89  Md.  99,  42  Atl.  944,  73       3.  Bostwiek  v.  Mutual  life  Ins.  Co., 
A.  S.  R.  169,  44  L.R.A.  149.  116  Wis.  392,  89  N.  W.  538,  92  N.  W. 

18.  Summers  v.  Alexander.'SO  Okla.  246,  67  L.R.A.  705. 

198,  120   Pac.   601,  38  L.B.A.(N.S.)  Note:  38  L.R.A.(N.S.)  788. 

787.  4.  Summers  v.  Alexander,  30  Okla. 

Notes:  21  A.  S.  B.  37;  10  L.B.A.  198,  120  Pac.   601,  38  L.R.A.(N.S.) 

145.  787  and  note. 

19.  Rohrschneider  v.  Knickerbocker  5.  Bostwiek  v.  Mntnal  Life  Ins.  Co., 
Life  Ins.  Co.,  76  N.  Y.  216,  32  Am.  116  Wis.  392,  89  N.  W.  538,  92  N.  W. 
Rep.  290.  246,  67  L.R.A.  705. 

20.  Michigan  Mut.  life  Ins.  Co.  v.  6.  Hogben  v.  Metropolitan  life  Ins. 
Reed,  84  Mich.  524,  47  N.  W.  1106, 13  Co.,  69  Conn.  503,  38  AtL  214,  61 
L.R.A.  349.  A.  S.  B.  53. 

1.  American  Steam-Boiler  Ins.  Co.  v.  7.  Lewis  v.  New  York  Life  Ins.  Co., 
WUder,  39  Minn.  350,  40  N.  W.  252,  181  Fed.  433,  104  C.  C.  A.  181,  30 
1  L.B.A.  671.  L.R.A.(N,S.)  1202  and  note. 
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the  insurance  contract.*  Even  if  otherwise  entitled  to  rescind,  the 
holder  of  a  policy  which  contains  a  loan  clause  does  not  make  a  case 
for  rescission  for  failure  to  grant  a  loan,  where  he  does  not  allow 
time  between  the  making  of  his  demand  and  the  bringing  of  the 
3uit  for  the  a^lication  to  reach  the  home  office  -and  the  reply  to 
be  returned,  and  he  does  not  execute  the  loan  agreement  required  by 
the  terms  of  the  policy."  Where  a  policy  provides  that  on  nonpay- 
ment of  any  premium  the  suip  payable  shall  be  reduced  to  the  amount 
of  premiums  paid,  the  insurer  is  not  bound  to  issue  a  paid-up  policy 
for  that  amount,  and  the  insured  cannot,  rescind  for  a  refusal  to  do 
so,  even  though  the  insurer  asserts  that  on  the  deatn  of  the  insured 
it  will  not  be  liable  on  its  contract.**  The  beneficiary  of  a  life  insur- 
ance policy,  who  is  not  in  privity  with  the  insurance  company,  has 
paid  none  of  the  premiums,  and  is  without  knowledge  of  the  exist- 
ence of  the  policy,  cannot  recover  the  premiums  wMch  have  been 
paid,  even  though  the  policy  is  void  and  never  attached.** 

XIV.  Fbaud,  Misrbpbessntation  and  Affibmativb  Wabbantibs 

Oeneral  Principles 

202.  Avoidance  of  Policy  for  Misrepresentation  Generally. — ^There 
can  be  no  doubt  that  a  material  false  representation  is  a  ground  for 
the  avoidance  of  an  insurance  policy,  the  same  as  any -other  contract,** 
though  the  policy  is  not  thereby  rendered  void  ab  initio.**  A  mis- 
representation in  insurance  is  a  statement  of  something  as  a  fact 
which  is  untrue,  and  which  the  assured  states,  knowing  it  to  be  untrue, 
with  an  intent  to  deceive,  or  which  he  states  positively  as  true,  without 
knowing  it  to  be  true,  and  whidi  has  a  tendency  to  mislead,  such 
fact  in  either  case  being  material  to  the  risk.**  To  constitute  a  rep- 
resentation there  should  be  an  affirmation  or  denial  of  some  fact,  or 
an  allegation  which  would  plainly  lead  the  mind  to  the  same  con- 
clusion. If  the  expressions  are  ambiguous,  the  insurer  ought  to  ask 
an  explanation,  and  not  substitute  his  own  conjectures  for  an  alleged 
representation.**    To  render  the  policy  voidable  a  false  representation 

8.  Note:  30  L.R.A.(N.S.)  1202.  How.  236,  12  U.  S.   (L.  ed.)   1061; 

9.  Lewis  V.  New  York  Life  Ins.  Co.,  Moore  v.  Vii^ia  Fire,  etc.,  Ins.  Co., 
181  Fed.  433,  104  C.  C.  A.  181,  30  28  Grat.  (Va.)  508,  26  Am.  Rep.  373 
L.R.A.(N.S.)  1202.  13.  Carpenter  v.  Providence  Wash- 

10.  Harlow  v.  St.  Louis  Mnt.  Life  ington  Ins.  Co.,  16  Pet.  495,  10  U.  S. 
Ins.  Co,  54  Miss.  425,  28  Am.  Rep.   (L.  ed.)  1044. 

358.  14.  Daniels  v.   Hudson  River  Fire 

11.  Sullivan  t.  Metropolitan  Life  Ins.  Co.,  12  Cosh.  (Mass.)  416,  59  Am. 
Ins.  Co.,  174  Mass.  467,  54  N.  E.  879,  Dec  192;  Clark  v.  Union  Mut.  Fire 
75  A.  S.  R..366.  Ins.  Co.,  40  N.  H.  333,  77  Am.  Dec. 

12.  Livingston  ▼.  Maryland  Ins.  Co.,  721. 

7  Cranch  506,  3  U.  S.  (L.  ed.)  421;  16.  Livingston  v.  Maryland  Ins.  Co., 
Clark   V.   MannfaeturerB*  Ins.   Co.,  8  7  Cranch  506,  3  U.  S.  (L.  ed.)  421. 
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must  relate  to  a  m&terkl  matter,**  and  must  have  been  relied  on  by 
the  insurer.*'  A  fair  test  of  the  materiality  of  a  fact  is  found  in 
the  answer  to  the  question  whether  reasonably  careful  and  intelligent 
men  would  have  regarded  the  fact,  communicated  at  the  time  of 
affecting  the  insurance,  as  substantially  increasing  the  chances  of  the 
loss  insured  against  so  as  to  bring  about  a  rejection  of  the  risk  or 
charging  an  increased  premium.*^  A  representation  as  to  an  expecta- 
tion, as  when  a  vessel  is  expected  to  leave  a  distant  port,  has  been 
held  not  material,**  if  made  bona  fide,  though  it  is  otherwise  where 
the  event  is  within  the  control  of  the  insured.***  The  materiality  of 
a  fact  cannot  be  proved  by  the  opinion  of  experts,  though  they  may 
testify  as  to  the  usages  of  insurers  with  reference  to  rejecting  risks 
or  charging  increased  premiums,*  nor  is  evidence  of  local  custom 
among  insurers  as  to  the  materiality  of  an  undisclosed  fact  respecting 
the  risk  admissible  in  an  action  on  a  policy  if  not  communicated  to 
the  insiired,  or  of  such  general  notoriety  as  to  afford  any  presumption 
of  knowledge  on  his  part.'  It  seems  that  the  parties  may  by  their 
contract  make  material  a  fact  that  would  otherwise  be  immaterial,  or 
make  immaterial  a  fact  that  would  otherwise  be  material ;  *  and  where 
it  is  stipulated  in  a  policy  that  if  any  statements  or  representations 

16.  Hodgson  v.  Marine  Ins.  Co.,  5  37  U.  S.  App.  692,  19  C.  C.  A  286, 
Cranch  100,  3  U.  g.'  (L.  ed.)  48;  Liv-  73  Fed.  653,  43  U.  S.  App.  75,  19 
ingston  v.  Maryland  Ins.  Co.,  6  Cranch  C.  C.  A.  316,  38  L.B.A.  33;  Daniels  v. 
274,  3  U.  S.  (L.  ed.)  222;  Maryland  Hudson  River  Fire  Ins.  Co.,  12  Cash. 
Ins.  Co.  V.  Ruden,  6  Cranch  338,  3  (Mass.)  416,  59  Am.  Dec.  192;  Gard- 
U.  S.  (L.  ed.)  243;  Livingston  v.  Mary-  ner  v.  North  State  Mat.  life  Ins.  Co., 
land  Ins.  Co.,  7  Cranch  506,  3  U.  S.  163  N.  C.  367,  79  S.  E.  806,  Ann.  Gas. 
(L.  ed.)  421;  M'Lanahan  v.  Universal  1915B  652,  48  L.R.A.(N.S.)  714. 
Ins.  Co.,  1  Pet.  170,  7  U.  S.  (L.  ed.)  19.  Barber  v.  Fletcher,  1  Dougl.  305. 
98;  National  Mat.  Fire  Ins.  Co.  v.  13  Eng.  Rul.  Cas.  532  and  note;  Bow- 
Duncan,  44  Colo.  472,  98  Pac.  634,  20  den  v.  Vanghan,  10  East  415,  10  Rev. 
L.R.A.(N.S.)  340;  Manufacturers',  -Rep.  340,  13  Eng.  Rul.  Cas.  533. 
etc.,  Mut.  Ins.  Co.  v.  Zeitinger,  168  III.  20.  Note:  13  Eng.  Rul.  Cas.  534. 
286,  48  N.  E.  179,  61  A.  S.  R.  105;  1.  Penn  Mut.  Lite  Ins.  Co.  v.  Me- 
Mutual  Fire  Ins.  Co.  v.  Deale,  18  MdJ  chanic's  Savings  Bank,  etc.,  Co.,  72 
26,  79  Am.  Dec.  673;  Curry  v.  Com.  Fed.  413,  37  U.  S.  App.  692,  19 
Ins.  Co.,  10  Pick.  (Mass.)  535,  20  Am.  C.  C.  A.  286,  73  Fed.  653,  43  U.  S. 
Dec.  547;  Jefferson  Ins.  Co.  v.  Cotheal,  App.  75,  19  C.  C.  A.  316,  38  L.R.A. 
7  Wend.  (N.  T.)  72,  22  Am.  Dec.  567;  33;  Luce  v.  Dorchester  Mnt.  Fire  Ins. 
Farmers'  Ins.,  etc.,  Co.  v.  Snyder,  16  Co.,  105  Mass.  297,  7  Am.  Rep.  522; 
Wend.  (N.  Y.)  481,  30  Am.  Dec.  118;  Hartford  Protection  Ins.  Co.  v.  Ear- 
Continental  Ins.  Co.  V.  Easey,  25  mer,  2  Ohio  St.  452,  59  Am.  Dec.  684. 
Grat,    (Va.)    268,  18   Am.   Dec.   681.       Note:  49  Am.  Rep.  554. 

17.  Roe  V.  National  Life  Ins.  Ass'n,  2.  Hartford  Protection  Ins.  C  .  ». 
137  la.  696,  115  N.  W.  500, 17  L.R.A.  Harmer,  2  Ohio  St.  452,  59  Am.  Det 
(N.S.)   1144.  684. 

18.  Columbia  Ins.  Co.  v.  Lawrence,  3.  Phenix  Mnt.  Life  Ins.  Co.  r 
10  Pet.  507,  9  U.  S.  (L.  ed.)  512;  Raddin,  120  U.  S.  183,  7  S.  Ct  500, 30 
Penn  Mut.  Life  Ins.  Co.  v.  Mechanic's   U.  8.  (L.  ed.)  644. 

Savings  Bank,  etc.,  Co.,  72  F«d.  413, 
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are  in  any  reject  untrue,  although  not  ma^de  warranties,  according 
to  some  courts  all  such  representations  are  made  material.*  The 
materiality  of  a  representation,  in  an  ^plication  for  fire  insurance,  is 
a  question  for  the  jury,'  unless  the  entire  evidence  relative  to  the 
materiality  thereof  is  such  that  a  dedsion  hut  one  way  may  be  lawfully 
sustained  by  the  court*  Whether  a  misrepresentation  was  made  in 
good  faith  is  immaterial  in  the  absence  of  statute,'  though  a  policy  will 
be  held  not  to  be  avoided  by  the  untruthfulness  of  a  representation, 
made  in  good  faith,  if  it  is  possible  to  construe  the  policy  not  to  make 
the  statement  an  absolute  representation  or  warranty.^  The  legislature 
may,  however,  provide  that  the  policy  shall  be  valid  unless  the  rep- 
resentation was  made  male  fide,  and  such  a  statute  is  valid  though  it 
exempts  assessment  companies  from  its  operation.*  Under  the  system 
of  underwriting  formerly  prevailing  in  England  it  was  held  that  a 
representation  made  to  tiie  first  underwriter  extended  to  all.*** 

203.  Avoidance  of  Policy  for  Concealment  Generally. — A  contract 
of  insurance  has  been  said  to  be  a  contract  ubenimse  fidei,^^  and  in 
the  case  of  a  mtirine  policy  the  insured  must  disclose  all  facts  niaterial 
to  the  risk.*'    In  the  case  of  insurance  other  than  marine,  however, 

4.  Jeffries  v.  Economical  Mat.  life  666;  Farmers'  Ins.,  etc.,  Co.  v.  Snyder, 
Ins.  Co.,  22  Wall.  47,  22  U.  S.  (L.  ed.)  16  Wend.  (N.  Y.)  481,  30  Am.  Dec. 
833;  Aetna  life  Inia.  Co.  v.  France,  118;  Byers  v.  Farmers'  Ins.  Co.,  35 
91  U.  S.  510,  23  U.  S.  (L.  ed.)  401;  Ohio  St.  606,  35  Am.  Rep.  623;  Con- 
Price  V.  Phoenix  Mnt.  Life  Ins.  Co.,  nectient  Mut.  Life  Ins.  Co.  v.  Pyle,  44 
17  Minn.  497,  10  Am.  Rep.  166;  6ra-  Ohio  St.  19,  4  N.  E.  465,  58  Am.  Rep. 
ham  V.  Fireman's  Ins.  Co.,  87  N.  T.  781.- 

69,  41  Am.  Rep.  349.  8.  Monlor  v.  American  life  Ins.  Co., 

5.  Livingston  v.  Maryland  Ins.  Co.,  Ill  U.  S.  335,  4  S.  Ct.  466,  28  U.  S. 
6  Cranch  274,  3  U.  S.  (L.  ed.)  222;    (L.  ed.)  447. 

Maryland     Ins.     Co.     v.     Ruden,     6  9.  Fidelity,  etc.,  Co.,  of  New  York 

Cranch   338,  3  U.   S.    (L.  ed.)    243;  v.  Freeman,  109  Fed.  847,  48  C.  C.  A. 

M'Lanahan   v.   Universal  Ins.   Co.,  1  692,  54  L.R.A.  680. 

Pet.  170,  7  U.  S.   (L.  ed.)  98;  Con-  10.  Barber  v.  Fletcher,  1  Dougl.  305, 

nectient  Fire  Ins.  Co.  v.  Manning,  160  13   Eng.   Rul.   Cas.   532;   Pawson   v. 

Fed.  382,  87  C.  C.  A.  334, 15  Ann.  Cas.  Watson,  2  Cowp.  785,  13  Eng.  Rul. 

338 ;  Manufacturers',  itc.,  Mut.  Ins.  Co.  Cas.  540. 

V,  Zeitinger,  168  LI.  286,  48  N.  E.  179,  11.  M'Lanahan    v,    UniveiBal    Ins. 

61  A.  S.  R.  105.  Co.,  1  Pet  170,  7  U.  S.  (L.  ed.)  98. 

6.  Connecticut  Fire  Ins.  Co.  t.  Man-  12.  M'Lanahan  v.  Universal  Ins. 
ning,  160  Fed.  382,  87  C.  C.  A.  334,  Co.,  1  Pet  170,  7  U.  S.  (L.  ed.)  98; 
15  Am.  Cas.  338.  Qates  v.  Madison  County  Mat.  Ins.  Co., 

7.  Aarell  ▼.  Mississippi  Marine,  etc.,  5  N.  Y.  469,  55  Am.  Dee.  360;  Bates 
Ins.  Co.,  9  La.  163,  29  Am.  Dee.  439;  v.  Hewitt,  L.  R.  2  Q.  B.  595,  36  L.  J. 
Gould  V.  York  County  Mut  Fire  Ins,  Q.  B.  282, 15  W.  R.  1172,  6  Eng.  Rul. 
Co.,  47  Me.  403,  74  Am.  Dec  494;  Cas.  817  and  note;  Carter  v.  Boehm, 
Houghton  T.  Manufacturers  Mat  Fire  3  Burr.  1905,  1  Smith  Lead.  Cas.  550, 
Ins.  Co.,  8  Mete.  (Mass.)  114,  41  Am.  13  Eng.  RuL  Cas.  501. 

Dee.  489  and  note;  Cobb  v.  Covenant       Note:  13  Eng.  RoL  Caa.  499,  626 
Mut  Ben.  Assn.,  153  Mass.  176,  26   et  seq. 
N.  E.  230,  25  A.  S.  R.  619,  10  L.R.A. 
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where  the  insured  meikes  no  representations  on  procuring  insurance, 
concealment  is  not,  as  a  general  rule,  a  ground  of  avoidance,  as  the 
insured  may  assume  that  the  insurer  has  satisfied  himself  as  to  the 
risk."  And  where  the  insurer  propoirnds  questions  to  the  applicant, 
and  he  makes  full  and  true  answers,  he  is  not  answerable  for  an 
omission  to  mention  the  existence  of  other  facts  about  which  no 
inquiry  is  made  of  him,  though  they  may  turn  out  to  be  material 
for  the  insurer  to  know  in  taking  the  risk.**  Nor  can  an  insurer 
accepting  an  application  with  questions  unanswered  claim  a  conceal- 
ment of  matters  which  the  answers  to  the  questions  would  have  dis- 
closed.*' But  if  inquiry  is  made  as  to  a  fact  a  concealment  is  as 
fatal  in  the  case  of  a  fire  policy  as  in  the  case  of  a  marine  policy.*' 
Concealment  of  a  material  change  in  circumstances  subsequent  to 
making  an  application  and  before  a  policy  is  issued  also  avoids  the 
policy.*'  To  avoid  the  policy,  as  heretofore  stated,  the  facts  concealed 
ordinarily  must  be  material  to  the  risk,  but  the  materialily  of  the  fact 
concealed  is  not  open  to  discussion,  where  the  conditions  annexed  to 
the  policy  provide  that  any  concealment  shall  avoid  it;  for  conceal- 
ment in  such  a  case  stands  upon  the  same  footing  as  a  warranty.*^ 
In  the  absence  of  express  stipulation,  and  where  no  inquiry  is  made, 
a  failure  to  state  facts  known  to  the  insurer  or  his  agent,  or  which 
he  should  have  known,  is  no  concealment  according  to  some  courts,*' 
though  it  has  been  laid  down  that  if  the  assured  undertake  to  state 
all  the  circumstances  which  can  affect  the  risk,  he  must  do  so  fully 
and  fairly.  He  will  not  be  permitted  to  excuse  himself  by  saying 
that  he  failed  to  communicate  a  fact  because  it  was  already  known 
to  the  insurer,**  and  that  the  insurer  by  the  exercise  of  diligence  might 
have  discovered  the  facts  is  no  excuse.* 

13.  Clark  v.  Manufacturers'  Ins.  Co.,  Ins.  Co.  v.  Hanner,  2  Ohio  St.  452,  59 
8  How.  235,  12  U.  S.  (L.  ed.)  1061;   Am.  Dec.  684. 

Strong  V.  Manufacturers'  Ins.  Co.,  10  Note :  6  Eng.  Rul.  Cas.  833. 

Pick.   (Mass.)   40,  20  Am.  Dec.  507;  15.  Armenia  Ins.  Co.  v.  Paul,  91  Pa. 

Hartford  Protection  Ins.  Co.  v.  Har-  St.  520,  36  Am.  Rep.  676. 

mer.  2  Ohio  St.  452,  59  Am.  Dec.  684;  16.  Burritt  v.  Saratoga  County  Mut. 

Arthur  v.  Palatine  Ins.  Co.,  35  Ore.  Fire  Ins.  Co.,  5  Hill  (N.  Y.)  188,  40 

27,  57  Pac.  62,  76  A.  S.  R.  450.  Am.  Dec  345. 

14.  Penn  Mut.  Life  Ins.  Co.  v.  Me-  17.  Note:  8  L.R.A.(N.S.)  983. 
chanic's  Savings  Bank,  etc.,   Co.,   72  18.  Buxritt  v.  Saratoga  County  Mut. 
Fed.  413,  37  U.  S.  App.  692,  19  C.  C.  Fire  Ins.  Co.,  5  Hill  (N.  Y.)  188,  40 
A.  286,  73  Fed.  653,  43  U.  S.  App.  Am.  Dec.  345. 

76,  19  C.  C.  A.  316,  38  L.R.A.  33;  19.  Ibey  v.  Guarantors  Liability  In- 

Ldttle  V.  Phoenix  Ins.  Co.,  123  Mass.  demnity  Co.,  181  Pa.  St.  220,  37  Atl. 

380,  25  Am.  Rep.  96;  Gates  v.  Madison  402,  59  A.  S.  R.  644;  Carter  v.  Boehm, 

County  Mut.  Ins.  Co.,  5  N.  Y.  469,  55  3  Burr.  1905,  1  Smith  Lead.  Cas.  550, 

Am.   Dec.   360;   Rawles   v.   American  13  Eng.  Rul.  Cas.  501. 

Mnt.  Life  Ins.  Co.j  27  N.  Y.  282,  84  20.  Stoney    v.    Union    Ins.    Co.,    3 

Am.  Dec.  280  (life  insurance) ;  Brown-  McCord  L.  (S.  C.)  387,  15  Am.  Dec. 

ing  V.  Home  Ins.  Co.,  71  N.  Y.  508,  634. 

27  Am.  Rep.  88;  Hartford  Protection  1.  Bates  v.  Hewitt,  L.  R.  2  Q.  B. 
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204.  Intent  of  Insured. — According  to  some  courts  a  coQcealmeDt 
of  a  material  fact  avoids  a  policy  though  not  made  with  fraudulent 
intent,'  but  ev&x  under  this  view  the  insured  is  not  required  to  go 
into  details  about  which  the  insurer  makes  no  inquiry.*  The  better 
view,  however,  would  seem  to  be  that  where  no  inquiries  are  made, 
a  concealment  must  be  with  fraudulent  intent,  but  that  intent  is 
immaterial  where  the  concealment  relates  to  a  matter  with  reference 
to  which  inquiry  is  made.*  Ordinarily  the  omission  to  communicate 
facts  material  to  the  risk  will  avoid  the  policy,  although  the  assured 
did  not  suppose  the  facts  to  be  material,'  but  a  provision  avoiding  a 
policy  if  the  insured  has  failed  to  disclose  any  fact  material  to  the 
risk  imposes  the  duty  of  disclosure  only  where  the  insured  knows 
that  the  facts  are  material.*  Concealment  which  is  not  fraudulent 
will  avoid  a  fire  policy  if  the  conditions  annexed  to  the  policy  and 
the  form  of  application  require  the  concealed  fact  to  be  stated,  and 
if  one  of  the  conditions  expressly  provides  that  "any  misrepresentation 
or  concealment"  will  vitiate  tie  policy,'  or  if  tibe  policy  provides 
that  no  recovery  shall  be  had  under  it  if  any  circumstance  material 
to  the  risk  be  suppressed.^  Again,  matters  material  to  the  risk  of  a 
proposed  insurance  contract,  and  falling  within  the  range  of  ques- 
tions in  the  application,  are  "withheld"  within  the  meaning  of  a 
warranty  therein  that  such  facts  have  not  been  "withheld,"  where 
they  are  not  disclosed.' 

205.  Knowledge  of  Facts  Concealed.— There  can,  it  would  seem,  be 
no  concealment  by  an  insured  unless  he  knows  the  fact  which  should 
have  been  disclosed.**  Accordingly  where  an  owner  procures  insur- 
ance on  a  vessel  in  good  faith  the  policy  is  vaUd  though  the  vessel 
had  been  lost  and  the  master  had  failed  to  notify  the  owner  thereof  for 
the  express  purpose  of  giving  him  an  opportunity  to  procure  insur- 

895,  36  L.  J.  Q.  B.  282, 15  W.  R.  1172,  (Mass.)  416,  59  Am.  Dec  192;  Clark 

6  Eng.  Rul.  Cas.  817  and  note.  v.  Union  Mut.  Fire  Ins.  Co.,  40  N.  H. 

2.  Bebee  v.  Hartford  County  Mnt.  333,  77  Am.  Dec.  721. 

Fire  Ins.  Co.,  25  Conn.  51,  65  Am.  5.  Curry  v.  Com.  Ins.  Co.,  10  Pick. 

Dec  553;  Carter  v.  Boehm,  3  Burr.  (Mass.)    535,  20  Am.   Dec.  547  and 

1905,  1  Smith  Lead.  Cas.  550,  13  t-ng,  note. 

Bui.  Cas.  501.  6.  Niagara  Fire  Ins.  Co.  v.  Miller, 

8.  Bebee  ▼.  Hartford  County  Mnt.  120  Pa.  St.  504,  14  Atl.  385,  6  A.  S. 

Fire  Ins.  Co.,  25  Conn.  51,  65  Am.  B.  726. 

Dec.  553.  7.  Bnrritt  v.  Saratoga  County  Mut. 

4.  Penn  Mnt  Life  Ins.  Co.  ▼.  Me-  Fire  Ins.  Co.,  5  Hill  (N.  Y.)  188,  40 

ehanic's   Savings  Bank,  etc,  Co.,  72  Am.  Dec  345. 

Fed.  413,  37  U.  S.  App.  692,  19  C.  C.  8.  Dennison  v.  Thomaston  Mnt.  Ins. 

A.  286,  73  Fed.  653,  43  U.  S.  App.  75,  Co.,  20  Mc  125,  37  Am.  Dec  42. 

19  C.  C.  A.  316,  38  L.RJL  33;  Con-  9.  Taylor    v.    Yorkshire    Ins.    Co., 

nectieut  Fire  Ins.  Co.  V.  Colorado  Leas-  [1913]  2  Ir.  B.  1,  Ann.  Cas.  1913E 

ing,  etc,  Co.,  50  Colo.  424,  116  Pac  807. 

154,  Ann.  Cas.  1912C  697;  Daniels  v.  10.  Equitable   Life   Assur.   Soe.   v. 

Hudson  Biver  Fire  Ins.  Co.,  12  Cush.  Paterscm,  41  Ga.  338,  5  Am.  Hep.  536. 
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ance.**  But  it  is  not  necessary  that  the  agent  procuring  insurance 
should  have  knowledge  of  facts  concealed,  if  the  owner  has  knowledge 
thereof  and  neglects  to  inform  his  agent  as  to  the  facts.  And  where 
a  party  orders  insurance,  and  afterwards  receives  intelligence  material 
to  the  risk,  or  has  knowledge  of  a  loss,  he  ought  to  communicate  it 
to  the  agent,  as  soon  as  it  can  be  communicated  with  due  and  reason- 
able diligence,  for  the  purpose  of  countermanding  the  order,  or  laying 
the  circumstances  before  the  underwriter.  If  he  omits  so  to  do,  and 
by  due  and  reasonable  diligence  the  information  might  have  been 
communicated  so  as  to  have  countermanded  the  insurance,  the  policy 
is  void.**  But  the  uncommunicated  knowledge  of  a  broker  employed 
to  effect  insurance,  and  who  fails  to  do  so,  is  not  imputed  to  the  insured 
so  as  to  charge  him  with  having  concealed  a  fact  known  to  him.** 
206.  Definition  and  Classification  of  Warranties. — The  general  rule 
in  regard  to  what  constitutes  a  warranty  in  a  contract  of  insurance 
is  well  settled.  Any  statement  or  description,  or  any  undertaking 
on  the  part  of  the  insured,  on  the  face  of  the  policy  or  in  another 
instrument  properly  incorporated  in  the  policy,  which  relates  to  the 
risk,  is  a  warranty.**  A  warranty  is  in  the  nature  of  a  condition 
precedent;  it  must  appear  on  the  face  of  the  policy;  or,  if  on  another 
part  of  it,  or  on  a  paper  physically  attached  to  it,  it  must  appear  that 
the  statements  were  intended  to  form  a  part  of  the  policy;  or,  if  on 
another  paper,  they  must  be  so  referred  to  in  the  policy  as  clearly  to 
indicate  that  the  parties  intended  them  to  form  a  part  of  it,*'  but  it  is 
not  necessary  that  statements  in  an  application  be  set  forth  in  the 
policy.**  Statements  written  on  the  margin  of  a  policy,  according  to 
the  early  practice  of  underwriters,  were  held  to  be  warranties.*'  There 
are  many  provisions,  especially  in  marine  policies,  denominated  "war- 

11.  General  Interest  Ins.  Co.  v.  Rug-  Wend.  (N.  Y.)  72,  22  Am.  Dec.  567. 
(^es,  12  Wheat.  408,  6  U.  S.  (L.  ed.)       Note:  4  Ann.  Cas.  256. 

674.  A  slip  pasted  to  the  face  of  a  policy 

12.  M'Lanahan  v.  Universal  Ins.  Co.,  not  referred  to  on  the  policy  itself, 
1  Pet.  170,  7  U.  S.  (L.  ed.)  98.  containing  a  warranty,  as  an  iron  safe 

13.  Blackburn  v.  Vigors,  12  App.  clanse,  has  been  held  not  a  part  of  the 
Cas.  531,  57  L.  J.  Q.  B.  114,  57  L.  contract  and  therefore  to  be  a  mere 
T.  N.  S.  730,  36  W.  R.  449,  13  Eng.  representation.  Goddard  v.  East  Tez- 
Bnl.  Cas.  514.  as  Fire  Ins.  Co.,  67  Tex.  69,  1  S.  W. 

14.  Wood  V.  Hartford  Fire  Ins.  Co.,  906,  60  Am.  Rep.  L 

13  Conn.  533,  35  Am.  Dec.  92.  16.  Houghton     v.     Manufacturers' 

16.  Mutual  Ben.  life   Ins.    Co.  ▼.  Mut.  Fire  Ins.  Co.,  8  Mete   (Mass.) 

Robertson,  59  HI.  123, 14  Am.  Rep.  8;  114, 41  Am.  Dec.  489  and  note;  Holmes 

Spence  v.  Central  Acoi.  Ins.  Co.,  236  v.   Charlestown   Mut.   Fire   Ins.   Co., 

ni.  444,  86  N.  E.  104, 19  L.R.A.(N.S.)  10  Mete.   (Mass.)   211,  43  Am.  Dec 

88;  Daniels  v.  Hudson  River  Fire  Ins.  428. 

Co.,  12CnBh.  (Mass.)  416, 59  Am.  Dec.       17.  De  Hahn  v.  Hartley,  1  T.  R. 

192;  American  Popular  life  Ins.  Co.  343, 1  Rev.  Rep.  221, 14  Eng.  RoL  Cas. 

T.  Day,  39  N.  J.  L.  89,  23  Am.  Rep.  171. 
Uff;  J«ffenx»  Ins.  Co.  v.  Cotheal,  7 
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ranties"  which  are  in  reality  but  exceptions  from  the  risks  assumed. 
For  example,  it  was  held  at  an  early  date  that  "warranted  free  from 
insurrection,"  in  a  marine  policy  on  a  cargo  of  slaves,  imports  merely 
that  the  insurers  are  not  to  be  liable  for  a  loss  from  that  cause,  and 
does  not  constitute  a  warranty  against  insurrection  on  the  part  of 
the  assured.**  Warranties  in  policies  are  affirmative  or  express,  and 
promissory  or  executory.  There  may  be  several  warranties,  and  of  each 
class,  in  one  policy.^'  An  express  warranty  is  an  agreement  contained 
in  the  policy  whereby  the  assured  stipulates  that  certain  facts  relating 
to  the  risk  are  or  shall  be  true,  or  certain  acte  relating  to  the  same 
subject  have  been  or  shall  be  done.**  A  promissory  warranty,  on 
the  other  hand,  is  an  agreement  that  something  shall  or  shall  not 
be  done  after  the  risk  has  attached.* 

207.  Distinctioii  between  Warranty  and  Representation. — ^The  dis- 
tinction between  a  representation  and  a  warranty  in  an  insurance 
contract  is,  that  the  former  precedes  and  is  not  part  of  the  contract, 
and  need  be  only  materially  true,  while  the  latter  is  pars  of  the  con- 
tract, and  must  be  strictly  fiilfiUed,  or  the  policy  is  void.'  Another 
difference  between  a  warranty  and  a  representation  is  that  a  warranty 
must  be  strictly  true;  a  representation  need  only  be  substantially 
true.*  'The  falsity  of  a  representation  may  render  the  contract  void- 
able for  .'raud;  but  a  noncompliance  with  a  warranty  is  an  express 
breach  of  the  contract.*     Although  the  effect  of  a  breach  of  a  war- 

18.  McCargo  v.  New  Orleans  Ins.  245  Mo.  377, 150  S.  W.  549,  45  L.R.A. 
Co.,  10  Rob.  (La.)  202,  43  Am.  Dec.  (N.S.)  222;  Farmers'  Ins.  Co.  v.  Sny- 
180.  der,  16  "C>end.   (N.  Y.)  481,  30  Am. 

19.  Stout  V.  City  Fire  Ins.  Co.,  12  Dec  118;  Byers  v.  Farmers'  Ins.  Co., 
la.  371,  79  Am.  Dec.  539;  Goicoechea  35  Ohio  St.  606,  35  Am.  Rep.  623; 
V.  Louisiana  State  Ins.  Co.,  6  Mart.  Pawson  v.  Watson,  3  Cowp.  785,  13 
N.  S.  (La.)  51,  17  Am.  Dec.  175.  Eng.  Rul.  Cas.  540  and  note. 

20.  Stout  V.  City  Fire  Ins.  Co.,  12  Notes:  16  Am  Dec,  463;  4  Ann.  Cas. 
la.  371,  79  Am.  Dec.  539;  Hartford  255. 

Protection  Ins.  Co.  v.  Harmer,  2  Ohio  3.  Poultry  Producers'  Union  v.  Wil- 

St.  452,  59  Am.   Dec.  684;  Boyd  v.  liams,  58  Wash.  64, 107  Pac.  1040, 137 

Vanderbilt  Ins.  Co.,  90  Tenn.  212,  16  A.  S.  R.  1041;  De  Hahn  v.  Hartly,  1 

S.  W.  470,  25  A.  S.  R.  676.  T.  R.  343,  1  Rev.  Rep.  221,  14  Eng. 

1.  See  infra,  par.  260.  Rul.  Cas.  171. 

2.  Hazard  v.  New  England  Marine  4.  Wheaton  v.  North  British,  etc., 
Ins.  Co.,  8  Pet.  557,  8  U.  S.  (L.  ed.)  Ins.  Co.,  76  Cal.  415,  18  Pac  758,  9 
1043;  Mutual  Ben.  Life  Ins.  Co.  v.  A.  S.  R.  216;  Spence  ▼.  Central  Ace 
Robison,  58  Fed.  723,  19  U.  S.  App.  Ins.  Co.,  236  HI.  444,  86  N.  E,  104, 
266,  7  C.  C.  A  444,  22  L.R.A.  325;  19  L.R.A.(N.S.)  88;  CampbeU  v.  Mer- 
Gleodale  Woolen  Co.  v.  Protection  Ins.  chants',  etc.,  Mut.  Fire  Ins.  Co.,  37  N. 
Co.,  21  Conn.  19,  54  Am.  Dec.  309;  H.  35,  72  Am.  Dec.  324;  Boyd  v.  Van- 
Monahan  v.  Mutual  Life  Ins.  Co.,  103  derbilt  Ins.  Co.,  90  Tenn.  212,  16  S. 
Md.  145,  63  AtL  211,  5  L.R.A.(N.S.)  W.  470,  25  A.  S.  R.  676. 

759;  Pnce  v.  Phisniz  Mut.  Life  Ins.       Notes:  16  Am.  Dec.  464;  4  Ann.  Cas. 
Co.,  17  Minn.  497,  10  Am.  Rep.  166;    256. 
Pacific  Mut.  Life  Ins.  Co.  v.  Glaser, 
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ranty  and  of  a  material  misr^resentation  may  be  the  same  on  a 
policy,  yet  they  cannot  be  confounded  together  in  deciding  on  plead- 
ings or  on  a  special  verdict.* 

208.  SufSciency  of  Provisions  to  Create  Warranty  Generally. — 
As  stated  heretofore,*  a  warranty  must  appear  on  the  face  of  a  policy, 
or  in  another  part  of  it  or  on  another  paper  so  referred  to  as  to  become 
a  part  of  the  contract.  It  is  therefore  necessary  to  consider  what  is  a 
sufficient  reference  to  make  a  statement  a  warranty.  Preliminarily 
it  may  be  said  that  the  courts  lean  against  a  construction  of  a  state- 
ment by  an  applicant  as  a  warranty,'  and  unless  it  is  clearly  shown 
by  the  form  of  the  contract  to  have  been  intended  by  both  parties 
to  be  a  warranty,  to  be  strictly  and  literally  complied  with,  it  will 
be  held  to  be  a  representation.'  But  where,  taking  the  whole  instru- 
ment together,  it  is  obvious  that  the  insurer  has  made  the  strict  and 
literal  exactness  of  the  answers  a  condition  of  the  contract  of  insur- 
ance and  a  warranty  on  the  part  of  the  insured,  it  cannot  be  deprived 
of  the  advantage- thus  secured,  for  it  has  a  legal  right  to  say  that  it 
will  determine  for  itself  what  is  or  is  cot  material  to  the  risk.'  In 
determining  whetiier  a  statement  is  a  warranty  on  the  part  of  the 
assured,  the  entire  policy  must  be  considered,  and  if,  from  the  whole, 
it  appears  that  such  statement  was  not  intended  as  a  warranty,  it 
will  not  be  so  constnied ;  **  where  other  statements  and  stipulations 

6.  Livingston  v.  Maryland  Ins.  Co.,  8.  Phoenis:  Mut.  Life  Ina.  Co.  v. 
6  Cranch  274,  3  U.  S.   (L.  ed.)   222.   Raddin,  120  U.  S.  183,  7  S.  Ct.  500, 

6.  See  supra,  par.  206.  30  U.  S.  (L.  ed.)  644;  Title  Ouaranty, 

7.  Kansas  City  First  Nat.  Bank  v.  etc.,  Co.  v.  Fulton  Bank,  89  Ark.  471, 
Hartford  Fire  fns.  Co.,  95  U.  S.  673,  117  S.  W.  537,  33  L.R.A.(N.S.)  676; 
24  U.  S.  (L.  ed.)  563;  Moulor  v.  Spenee  v.  Central  Ace.  Ins.  Co.,  236 
American  Life  Ins.  Co.,  Ill  U.  S.  lU.  444,  86  N.  E.  104, 19  LJl.A.(N.S.) 
335,  4  S.  Ct.  466,  28  U.  S.  (L  ed.)  88 ;  Supreme  Council,  etc.  v.  Brashears, 
447;  Fidelity  Mut.  yfe  Ass'n  v.  Jef-  89  Md.  624,  43  Atl.  866,  73  A.  S.  R. 
fords,  107  Fed.  402,  46  C.  C.  A.  377,  244;  Daniels  v.  Hudson  River  Fire 
")3  L.R.A.  193;  National  Bank  v.  Un-  Ins.  Co.,  12  Cush.  (Mass.)  416,  59  Am. 
ion  Ins.  Co.,  88  Cal.  497,  26  Pac.  509,  Dec.  192 ;  Modern  Woodman  Ace.  Ass'n 
22  A.  S.  R.  324;  Crosse  v.  Supreme  v.  Shryock,  54  Neb.  250,  74  N.  W.  607, 
Lodge,  etc.,  254  Dl.  80,  98  N.  E.  261,  39  LR.A.  826;  Jefferson  Ins.  Co.  v. 
45  L.R.A.(N.S.)  162;  Price  v.  Phosnis  Cotheal,  7  Wend.  (N.  Y.)  72,  22  Am. 
Mut.  Life  Ins.  Co.,  17  Minn.  497,  10  Dec.  567;  Eminent  Household,  etc.  v. 
Am.  Rep.  166;  Southern  Life  Ins.  Co.  Prater,  24  Okla.  214,  103  Pac.  558,  20 
v.  Booker,  9  Heisk.  (Tenn.)  606,  24  Ann.  Cas.  287,  23  L.R.A.(N.S.)  917. 
Am.  Rep.  344;  Boyd  v.  Vanderbilt  Ins.  Notes:  3  A.  S.  R.  636;  10  LR.A. 
Co.,  90  Tenn.  212,  16  S.  W.  470,  25  668. 

A.  S.  R.  676;  Goddard  v.  East  Texas  9.  Tibbetts  t.   Hamilton   Mut.   Ins. 

Fire  Ins.  Co.,  67  Tex.  69, 1  8.  W.  906,  Co.,  1  Allen  (Mass.)  305,  79  Am.  Dec. 

60  Am,  Rep.  1;  Hart  v.  Niagara  Fire  740. 

Ins.  Co.,  9  Wash.  620,  38  Pac.  213,  27  10.  National  Bank  v.  Union  Ins.  Co., 

L.R.A.  86;  Schwarzbach  v.  Ohio  Val-  88  Cal.  497,  26  Pae.  509,  22  A.  8.  B. 

ley  Protective  Union,  25  W.  Va.  622,  324. 

62  Am.  Rep.  227.  Note:  3  A.  8.  R.  636. 
Note:  15  Ann.  Cas.  623. 
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are  coupled  with  an  expr^  and  specific  provision  that  a  violation 
thereof  shall  work  a  forfeiture,  it  is  evidence  showing  that  the  parties 
did  not  intend  the  same  result  from  the  violation  of  the  statement  or 
stipulation  not  containing  such  provision  for  a  forfeiture.**  The  court 
also  may  consider  the  character  of  the  question  and  its  answer,  the 
opportunity  of  the  insurer  to  guard  against  the  representation  in  the 
light  of  its  consequences,  or  whether  it  is  material  to  the  risk.*'  Where 
statements  are  denominated  "representations"  in  a  policy,  and  it  would 
work  a  hardship  to  construe  them  as  warranties,  the  policy  not  requir- 
ing such  a  construction,  they  will  be  held  to  be  representations  and 
not  warranties.*'  If  the  applicant  is  a  foreigner,  with  an  imperfect 
knowledge  of  the  language,  it  is  obviously  just  and  reasonable  that 
that  circumstance  should  be  considered  in  determining  the  meaning 
of  the  words  he  has  used.**  In  determining  whether  a  representation 
made  at  the  place  where  the  insured  resides  and  the  insured  property 
is  located  is  true,  the  usages  and  customs  of  that  place,  and  not  of 
the  place  where  the  insurer  resides,  control.*'  If  an  application  ad- 
dressed to  a  certain  company  contains  a  statement  that  a  watchman 
is  kept  on  the  premises,  but  the  agent  splits  up  the  insurance  among 
the  various  companies  which  he  represents,  the  application  does  not 
become  a  part  of  the  contract  between  the  insured  and  the  companies 
to  which  it  was  not  addressed.**  Where  a  policy  of  fire  insurance 
provides  that  for  further  particulars,  reference  is  hereby  made  to  an 
application,  survey  and  diagram,  made  a  part  of  the  policy,  and 
declared  to  be  a  warranty  on  the  part  of  the  insured,  the  fact  that 
such  survey  and  diagram  were  not  furnished  until  after  the  policy 
was  delivered,  while  it  may  have  deprived  them  of  any  force  as  a 
warranty,  does  not  destroy  their  eflFect  as  evidence  of  a  representation 
of  facts  made  as  an  inducement  for  the  issuance  of  the  policy,  and 
as  such  evidence  they  are  admissible  on  the  issue  as  to  a  rescission 
of  the  policy.*' 

209.  Designation  of  Statement  of  Warranty  as  Conclusive. — A  mere 
reference  in  the  policy  to  l^e  statements  contained  in  the  application 
as  warranties  is  not  sufficient  to  create  a  warranty.**    In  fact,  it  has 

11.  Port  Blakely  Mill  Co.  ▼.  Spring-  15.  Hazard  v.  New  England  Marine 
field  Fire,  etc.,  Ins.  Co.,  59  Wash.  501,  Ins.  Co.,  8  Pet.  557,  8  U.  S.  (L.  ed.) 
110  Pae.  36,  140  A.   S.  R.  863,  28  1043. 

L.R.A.(N.S.)  596.  16.  Waukaa   Mill.   Co.   v.   Citizens' 

12.  Poultry  Producers'  Union  v.  Mut.  Fire  Ins.  Co,  130  Wis.  47,  109 
Williams,  58  Wash.  64,  107  Pac.  1040,  N.  W.  937, 118  A.  S.  R.  998,  10  Ann. 
137  A.  S.  R.  1041.  Cas.  795. 

13.  Soathem  Life  Ins.  Co.  v.  Book-  17.  Rankin  v.  Amazon  Ins.  Co.,  89 
er,  9  Heisk.  (Tenn.)  606,  24  Am.  Rep.  Cal.  203,  26  Pac.' 872,  23  A.  S.  R.  460. 
344.  18.  Helbing  v.  Svea  Ins.  Co.,  54  CaL 

14.  Knickerbocker  Life  Ins.  Co.  v.  156,  35  Am.  Rep.  72;  Spence  v.  Cen- 
Trefz,  104  U.  S.  197,  26  U.  S.  (L.  ed.)  tral  Aec.  Ins.  Co.,  236  lU.  444,  86  N. 
708.  E.  104,  19  L.R.A.(N.S.)  88;  Redman 
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been  said  that  the  tenn  "warranted"  addi;  nothing  to  the  force  of  a 
stipulation  in  an  insurance  contract.  The  expression  of  the  word 
"warranty"  does  not  necessarily  constitute  a  warranty;  there  may  be 
warranties  without  the  use  of  the  word,  and  there  may  not  be  war- 
ranties when  the  word  is  used.**  While  to  constitute  a  statement  a 
warranty  the  use  of  the  word  is  not  essential,  yet  the  absence  of  the 
word  may  lead  to  a  construttion  in  favor  of  a  repreaentation.** 
Statements  in  an  application,  though  declared  to  be  warranties,  will 
not  be  given  effect  as  such  if  qualified  by  other  stipulations,  which 
show  that  the  parties  did  nol  so  regard  them.*  But  where  liiey  are 
expressly  and  without  qualification  made  warranties  by  the  contract 
of  insurance,  and  the  application  is  made  a  part  of  the  policy,  such 
statements  must  be  construed  as  warranties  and  not  as  representa- 
tions.* Where  statements  are  referred  to  in  a  policy  in  one  part  ns 
warranties  and  in  another  as  representations  they  will  be  stamped  with 
the  latter  character.' 

210.  Particular  Provisions  as  Representations  or  Warranties. — 
Where  a  policy  in  express  terms  refers  to  the  application  or  other 
papers  connected  with  the  risk,  and  adopts  them  as  part  of  the  contract 
of  insurance,  they  become  part  of  the  policy,  and  warranties.*  Accord- 
ingly where  a  policy  provides  that  any  untrue  answer  to  questions 
contained  in  the  aj)plication  shall  avoid  the  policy,  the  answers  amount, 
in  effect,  to  a  warranty,'  and  the  same  is  true  where,  in  an  application 

▼.  Hartford  Fire  Ins.  Co.,  47  Wis.  89,  Ina.  Co.,  16  Okla.  1,  83  Pae.  918,  4 

1  N.  W.  393,  32  Am.  Rep.  751.  L.R.A.(N.S.)     607;     Schwarabaeh    v. 

Note:  15  Ann.  Gas.  621.  Ohio  Valley  Protective  Union,  25  W. 

19.  Port  Blakely  Mill  Co.  v.  Spring-  Va.  622,  52  Am.  Rep.  227. 
field  Fire,  etc.,  Ins.  Co.,  56  Wash.  681,  Note:  15  Ann.  Cas.  621. 

106  Pac.  194,  59  Wash.  501,  110  Pac.  8.  Price  v.  Phflenix  Mut.  Life  Ins. 
36.  140  A.  S.  R.  863,  28  L.R.A.  Co.,  17  Minn.  497,  10  Am.  Rep.  166; 
(N.S.)  593;  Redman  v.  Hartford  "Fire  American  Popular  Life  Ins.  Co.  v. 
Ins.  Co.,  47  Wis.  89,  1  N.  W.  393,  32  Day,  39  N.  J.  L.  89,  23  Am.  Rep.  198. 
Am.  Rep.  751.  But  see  Wood  v.  Hart-  4.  Carson  v.  Jersey  City  Fire  Ins. 
ford  Fire  Ins.  Co.,  13  Conn.  533,  35  Co.,  43  N.  J.  L.  300,  39  Am.  Rep.  584; 
Am.  Dec.  92,  wherein  the  court  said  Metropolitan  Life  Ins.  Co.  v.  McTague, 
that  "the  word  'warranted'  dispels  all  49  N.  J.  L.  587,  9  AU.  766,  60  Am. 
ambiguities."  Rep.  661;  Burritt  v.  Saratoga  County 

20.  Moulor  V.  American  Life  Ins.  Mut.  Fire  Ins.  Co.,  5  Hill  (N.  Y.) 
Co.,  Ill  U.  S.  336,  4  8.  Ct.  466,  28  U.  lS8,  40  Am.  Dec.  345;  Gates  v.  Madi- 
S.  (L.  ed.)  447.  son  County  Mut.  Ins.  Co.,  5  N.  Y.  469, 

1.  Wheaton  v.  North  British,  etc.,  55  Am.  Dec  360. 
Ins.  Co.,  76  Cal.  415,  18  Pac.  758,  9      5.  Day  v.  Mutual  Ben.  life  Ins.  Co., 

A.  8.  R.  216;  Fitch  v.  American  Popu-  1  Mc Arthur  (D.  C.)  41,  29  Am.  Rep. 

lar  life  Ins.  Co.,  59  N.  Y.  557, 17  Am.  565;   Rasicot  v.  Royal  Neighbors  of 

Rep.  372;  Reppond  v.  National  Life  America,  18  Idaho  85,  108  Pac  1048, 

Ins.  Co.,  100  Tex.  519,  101  S.  W.  786,  138   A.   8.   R.   180,  29  L.R.A.(N.8.) 

15  Ann.  Cas.  618  and  note,  11  L.R.A.  433;  Stensgaard  v.  St.  Paul  Real  Es- 

(N.8.)  981.  tate  Title  Ins.  Co.,  50  Minn.  429,  52 

Note:  11  L.R.A.(N.S,)  891  et  seq.  N.  W.  910, 17  L.R.A.  575. 

i.  Deming  Inv.  Co.  v.  Shawnee  Fire 
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for  life  insurance,  the  applicant  purports  to  warrant  the  truthfulness 
of  statements  therein,  and  a  certificate  issued  to  him  purports  to  be 
upon  condition  that  the  statements  made  in  such  application  are  a 
part  of  the  contract.*  If  the  applicant  warrants  that  his  answers  to 
the  medical  examiner,  on  the  reverse  aide  of  the'  application,  are  "true 
and.  accurate,"  such  answers  become  warranties,  where  the  policy 
recites  that  it  is  executed  in  consideration  of  the  warranties  made  in 
the  application,  and  that  the  application  shall  be  a  part  of  the  cove- 
nant.' According  to  some  courts  a  statement  in  a  policy  that,  in 
consideration  of  the  warranties  and  agreements  in  the  application,  the 
applicant  is  insured,  does  not  make  the  application  a  part  of  the  con- 
tract, so  as  to  render  a  statement  in  it  a  warranty,^  unless  in  express 
terms  the  application  is  made  a  part  of  the  policy,'  as  where  a  policy 
refers  to  the  application  as  "the  basis  of  this  contract"  and  provides 
that  if  the  application  is  untrue  the  policy  shall  be  void."  Other 
courts  have  held  that  such  a  recital  makes  the  application  part  of 
the  policy.**  Reference  in  a  fire  policy  to  the  application  and  survey 
as  containing  a  particular  description  of  the  property  does  not  consti- 
tute such  description  a  warranty,  but  a  representation  only,  unles:: 
there  is  something  in  the  policy  to  show  that  it  is  the  intention  to 
make  the  description  a  warranty,**  but  if  a  condition  of  the  policy 
makes  the  survey  a  warranty,  then  it  is  such.**  If  a  policy  refers 
to  a  written  application  not  signed,  authorized,  or  ratified  by  the 
insured,  he  will  not  be  bound  by  it,  although  it  is  made  a  part  of 
the  contract  and  a  warranty,**  nor  is  an  insured  to  be  deemed  to  have 
warranted  the  truth  of  statements  made  by  a  third  person,  whom  he 
has  given  as  a  reference  in  his  application  pursuant  to  the  insurer's 
rules.*'  Again,  although  a  policy  refers  to  and  makes  the  application 
a  part  of  the  policy,  yet  only  such  statements  as  are  made  strictly  in 
answer  to  the  inquiries  contained  in  the  application  can  be  regarded 
as  warranties,  and  if  the  insurance  company  accepts  an  answer  which 
is  not  responsive  to  a  question  contained  in  the  application,  and  issues 

6.  Foley  v.  Royal  Arcannm,  151  N.  11.  Note:  19  L.R.A.(N.S.)  88  et  seq. 
T.  196,  45  N.  E.  456,  56  A.  S.  R.  621.  12.  Farmers'  Ins.,  etc.,  Co.  v.  Sny- 

7.  Eminent  Household,  etc.  ▼.  Prat-  der,  16  Wend.  (N.  Y.)  481,  30  Am. 
er,  24  Okla.  214, 103  Pac.  558,  20  Ann.  Dec.  118;  Villas  v.  New  York  Cent. 
Cas.  287,  23  L.R.A.{N.S.)  917.  But  Ins.  Co.,  72  N.  Y.  590,  28  Am.  Rep. 
see  Home  Life  Ins.  Co.  v.  Fisher,  188  186;  Hartford  Protection  Ins.  Go.  v. 
U.  S.  726,  23  S.  Ct.  380,  47  U.  S.  (L.  Harmer,  2  Ohio  St.  452,  59  Am.  Dec. 
ed.)  667.  684. 

8.  Title  Guaranty,  etc.,  Co.  v.  Fnl-  13.  Olendale  Woolen  Co.  v.  Proteo- 
ton  Bank,  89  Ark.  471, 117  S.  W.  537,  tion  Ins.  Co.,  21  Conn.  19,  54  Am.  Dec. 
33  L.R.A.(N.S.)  676;  Spenee  v.  Cen-  309. 

tral  Ace  Ins.  Co.,  236  HI.  444,  86  N.  14.  Lycoming  Fire  Ins.  Co.  v.  Jaek- 
E.  104,  19  L.B.A.(N.8.)  88  and  note,   son,  83  lU.  302,  25  Am.  Rep.  386. 

9.  Note:  19  LJft.A.(N.S.)  89  et  seq.       16.  Rawb  t.   American  Mut.  life 

10.  Bobbitt  V.  liTwpool,  etc.,  Ins.  Ins.  Co.,  27  N.  Y.  282,  84  Am.  Dm. 
Co.,  66  N.  C.  70,  8  Am.  Rep.  494.         280. 
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the  policy,  it  cannot  afterwards  set  up  a  breach  of  warranty  upon  that 
point  as  a  defense  to  an  action  on  the  policy.^*  Where  the  provision 
that  the  assured's  statements  are  warranties  is  accompanied  by  the 
further  declaration  that  the  assured  has  made  a  full  and  true  state- 
ment of  the  facte  so  far  as  the  same  are  known  to  him  and  material 
to  the  risk,  the  contract  of  insurance  will  not  be  construed  so  as  to 
impose  upon  him  the  obligation  of  a  warrajnty.^'  The  same  is  true 
where  the  statements  in  an  application  purport  to  be  warranties, 
but  they  are  followed  by  a  recital  that  if  the  poUcy  has  been  obtained 
by  any  fraud,  misrepresentation  or  concealment  it  shall  be  void," 
or  that  it  shall  be  void  if  the  statements  are  materially  untrue,** 
or  that  the  statements  are  warranted  to  be  full,  complete,  and  true, 
"without  suppression  of  any  fact  or  circumstance  which  would  tend 
to  influence  Uie  company  in  issuing  a  policy."  **  On  the  other  hand, 
there  is  authority  to  the  effect  that  where  the  application  is  first  made 
a  warranty,  its  effect  is  not  destroyed  by  a  subsequent  provision  that 
the  misrepresentation  or  suppression  of  material  facts  shall  destroy 
any  claim  for  a  damage  or  loss.* 

211,  Fulfilment  or  Breach  of  Warranty. — While  of  course  a  breach 
of  warranty  as  to  a  matter  not  material  to  the  risk  avoids  a  policy,* 
yet  it  has  been  said  that  to  avoid  a  policy  on  account  of  breach  of 
warranty  there  must  be  a  substantial  breach ;  •  that  to  adopt  a  rule 
that  misrepresentations  of  an  immaterial  nature,  made  by  an  appli- 

16.  Peterson  v.  Manhattan  life  Ins.  tional  Mut.  Fire  Ins.  Co.  v.  Duncan, 
Co.,  244  lU.  329,  91  N.  E.  466, 18  Ann.  44  Colo.  472,  98  Pac.  634,  20  L.R.A. 
Cas.  96.  (N.S.)  340;  Day  v.  Mutual  Ben.  Life 

17.  Eedman  v.  Hartford  Fire  Ins.  Ins.  Co.,  1  McArthur  (D.  C.)  41,  29 
Co.,  47  Wis.  89,  1  N.  W.  393,  32  Am.  Am.  Rep.  565;  Crosse  v.  Supreme 
Rep.  751.  Lodge,  etc.,  254  III.  80,  98  N.  E.  261, 

Note:  11  L.R.A.(N.S.)  983.  45    LR.A.(N.S.)    162;    WUkinson   v. 

18.  Continental  Life  Ins.  Co.  v.  Rog-  Connecticut  Mut.  Life  Ins.  Co.,  30  la. 
ers,  119  Dl.  474,  10  N.  E.  242,  59  Am.  119,  6  Am.  Rep.  657;  St.  Landry 
Rep.  810.  Wholesale    Mercantile    Co.    v.    New 

Note:  11  L.R.A.(N.S.)  983.  Hampshire  Fire  Ins.  Co.,  114  La.  146, 

19.  Schwarzbach  v.  Ohio  Valley  Pro-  38  So.  87,  3  Ann.  Cas.  821;  Duncan  v. 
tective  Union,  25  W.  Va.  622,  52  Am.  Sun  Fire  Ins.  Co.,  6  Wend.  (N.  Y.) 
Rep.  227.  488,  22  Am.  Dec.  539;  WUloughby  v. 

Note:  11  L.R.A.(N.S.)  983.  Fidelity,   etc.,   Co.,   of  Maryland,   16 

20.  Reppond  v.  National  Life  Ins.  Okla.  546,  85  Pac.  713,  8  Ann.  Cas. 
Co.,  100  Tex.  519,  101  S.  W.  786,  15  603,  7  L.R.A.(N.S.)  548  (fideUty  in- 
Ann.  Cas.  618,  11  L.R.A.(N.S.)  981.  surance);  Equitable  Life  Ins.  Co.  v. 

1.  Tebbetts  v.  Hamilton  Mut.  Ins.  Hazlewood,  75  Tex.  338, 12  S.  W.  621, 
Co.,  1  Allen  (Mass.)  305,  79  Am.  Dec  16  A.  S.  R.  893,  7  L.R.A.  217. 

740.  Notes:  3  A.  S.  B.  635;  10  L.R.A. 

2.  Penn  Mut.  Life  Ins.  Co.  v.  Me-  668. 

chanics'   Savings  Bank,  etc.,  Co.,  72       And  see  supra,  par.  207. 
Fed.  413,  37  U.  S.  App.  692, 19  C.  C.      8.  Phenix  Ins.   Co.  v.  Pickd,  119 
A.  286,  73  Fed.  653,  43  U.  S.  App.  75,  Ind.  155,  21  N.  E.  546,  12  A.  S.  B. 
19  C.  C.  A.  316,  38  L.R.A.  33;  Na-  393. 
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cant,  shall  avoid  the  poUcy,  merely  because  the  contract  states  that 
any  misstatement  shall  be  deemed  material,  can  serve  no  purpose  of 
right.*  Where  the  answers  in  an  application  are  qualified  by  the 
words  upended  at  its  foot,  "the  above  is  as  near  correct  as  I  rem,em- 
ber,"  or  similar  words,  the  right  to  recover  on  the  policy  will  not  be 
defeated  unless  some  one  of  the  answers  was  consciously  incorrect,'' 
and  where  a  policy  requires  representations  to  be  true  so  far  as  known, 
the  knowledge  referred  to  is  actual,  and  not  legal,  knowledge.'  If 
an  answer  of  the  applicant  to  a  direct  question  of  the  insurers  purports 
to  be  a  complete  answer  to  the  question,  any  substantial  misstatement 
or  omission  in  the  answer  avoids  a  policy  issued  on  the  faith  of  the 
^pUcation,  but  where  upon  the  face  of  the  application  a  question 
appears  to  be  not  answered  at  all,  or  to  be  imperfectly  answered,  and 
the  insurers  issue  a  policy  without  further  inquiry,  they  waive  the 
want  or  imperfection  in  the  answer,  and  render  the  omission  to  answer 
more  fully  immaterial.'  Probably  the  better  view  is  that  the  appli- 
cation, if  true  when  made,  need  not  be  true  when  the  policy  is  issued,* 
though  there  is  authority  to  the  effect  that  it  must  be  true  when 
accepted,  and  that  if  untrue  at  that  time,  its  truthfulness  when  made  i£ 
immaterial*  Under  the  latter  view,  a  notification  from  an  insurance 
company  that  it  will  protect  until  the  application  is  acted  upon 
does  hot  place  the  insurance  in  force  from  that  date,  for  the  purpose 
of  determining  the  truthfulness  of  statements  in  the  q>plicatioD  at 
the  inception  of  the  contract.*" 

212.  Effect  of  Breach  of  Warranty;  Infant's  Warranty. — ^It  is 
obvious  that  the  question  whether  a  breach  of  warranty  contributed 
to  the  loss  is  entirely  immaterial.**  Where  a  binding  slip  is  issued  on 
representations  made  for  the  purpose  of  procuring  a  policy,  in  the 
event  that  the  representations  are  false  the  binding  slip  as  well  as 
the  policy  is  rendered  void.**  It  has  been  held  that  an  insured  cannot 
avoid  an  {^plication  for  fraud  and  still  recover  on  the  policy,*'  and 

4.  Fiddi^  Mut.   Life  Ins.   Co.  v.  Note:  39  L.R.A.(N.S.)  952. 
Ifiazza,  93  Miss.  18,  46  So.  817,  136  9.  Harris  v.  Security  Mut.  Ldfe  Ins. 
A.  S.  R.  534.  Co.,  130  Tenn.  325,  170  S.  W.  474, 

5.  iBtna  ldfe  Ins.  Co.  t.  France,  94  L.R.A.1915C  153. 

U.  S.  561,  24  U.  S.  (L.  ed.)  287.  Note:  15  Ann.  Cas.  126. 

Note:  16  Am.  Dec.  465.  10.  Carleton  v.  Patrons'  Androscog- 

6.  Houghton  v.  Manufacturers'  Mut  gin  Mut  Fire  Ins.  Co.,  109  Me.  79,  82 
Fire  Ins.  Co.,  8  Mete.  (Mass.)  114,  41  Atl.  649,  39  LJl.A.(N.S.)  951. 

Am.  Deo.  489.  11.  Goicoechea   v.   Louisiana   State 

7.  Phcenix  Mut  Life  Ins.  Co.  v.  Ins.  Co.,  6  Mart.  N.  S.  (La.)  51,  17 
Raddin,  120  U.  8.  183,  7  8.  Ct  500,  Am.  Dec.  175. 

30  U.  S.  (L.  ed.)  644.  12.  Gardner   v.   North    State   Mut. 

8.  Merriman  v.  Grand  Lodge  De-  Life  Ins.  Co.,  163  N.  C.  367,  79  S.  E. 
giee  of  Honor,  77  Neb.  544, 110  N.  W.  806,  Ann.  Caa  1915B  652,  48  L.R.A. 
302,  124  A.  S.  R.  867,  15  Ann.  Cas.  (N.S.)  714. 

124. 8  L.R.A.(N.8.)  983.  IS.  New    Toik    life    Ins.    Co.    t. 
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eertainly  an  insoied  cannot  disaffinn  an  application  as  made  without 
authority  and  recover  on  the  policy.**  Equity  may  cancel  a  life 
insurance  policy  before  loss,  for  mistake  of  fact,  in  case  the  policy 
is  based  on  the  application  the  statements  in  which  are  made  war- 
ranties, and  the  applicant  erroneously  states  that  he  had  never  been 
rejected  by  any  other  company.*'  The  erroneous  view  has  sometimes 
been  taken  that  an  infant  is  not  bound  by  his  warranties  in  a  contract 
of  insurance  and  that  a  policy  insuring  his  life  cannot  be  defeated, 
where  he  has  died  before  his  majority,  by  proving  that  the  answers 
made  to  questions  propounded  in  the  application  were  false.*'  The 
better  rule  seems  to  be  that  the  beneficiary  of  life  insurance  based 
on  a  warranty  cannot  disaffirm  the  warranty  on  the  ground  that  the 
applicant  was  a  minor  and  still  enforce  the  policy.*' 

213.  Statutory  Regulations  Affecting  Avoidance  of  Policy. — Stat- 
utes have  been  enacted  in  many  jurisdictions  providing  that  a  breach 
of  warranty  shall  not  avoid  a  policy  if  made  in  good  faith  unless  it 
relates  to  a  matter  material  to  the  risk.*^  Such  a  statute  is  valid, 
even  though  not  made  applicable  to  assessment  companies,*'  and  the 
mere  fact  of  warranty  in  form  will  not  render  every  statement,  of  fact 
material,  but  the  question  of  materiality  is  subject  to  judicial  investi- 
gation.*" The  common  law  rule  as  to  misrepresentation  with  refer- 
ence to  material  matters  *  is  not  changed  by  such  a  statute,*  nor  is 
the  rule  set  aside  as  to  materiality  being  a  question  of  law  or  fact.* 
A  representation  is  made  in  bad  faith,  within  the  meaning  of  such 
a  statate,  only  when  it  is  made  with  actual  intent  to  mislead,  not  when 

Fletcher,  117  U.  S.  519,  6  S.  Ct.  837,  State  Mnt.  Life  Ins.  Co.,  163  N.  C. 

29  U.  S.  (L.  ed.)  934.  367,  79  S.  E.  806,  Ann.  Cas.  1915B 

14.  Willoughby  v.  Fidelity,  etc.,  Co;,  652,  48  LJl.A.(N.S.)  714;  Nashville 
«f  Maryland,  16  Okla.  546, 85  Pac.  713,  First  Nat.  Bank  v.  United  States  Fi- 
8  Ann.  Cas.  603,  7  L.E.A.(N.S.)  548  deUty,  etc.,  Co^  110  Tenn.  10, 75  S.  W. 
and  note.  1076,  100  A.  S.  R.  765  (holding  stat- 

15.  Pacific   Mnt.   Life   Ins.   Co.   v.  ute  applicable  to  fidelity  insurance). 
Glaser,  245  Mo.  377, 150  8.  W.  549,  45  19-  Continental    Fire    Ins.    Co.    ▼. 
L.R.A.(N.S.)  222  and  note.  Whitaker,  112  Tenn.  151,  79  S.   W. 

16.  O'Ronrke  v.  John  Hancock  Mut.  l^^,  105  A.  S.  R.  916,  64  I*R.A.  451. 
Life  Ins.  Co.,  23  R.  I.  457,  50  Atl.  834,  ^20.  Pemn  Mnt.  Life  Ins.  Co.  v.  Me- 

Br"-akT78'KriiSf96S^.6tl30  ^I'lTA'l^-A^-^^'-  ''' 
A.  S.  R.  356,  16  Ann.  Cas.  267  and       j    g^  supra,  par.  202. 
note,  IS  L.R.A.(N.S.)  362.  2!  March  v. 'MetropoUtan  Life  Ina. 

18.  Monaban  v.  Mutual  Ule  Ins.  (jo.,  186  Pa.  St.  629,  40  Atl.  1100,  65 
Co.,  103  Md.  145,  63  Atl.  211,  5  L.R.A.  ^.  's.  r.  887;  PideUty  Mut.  Life  Aw^b 
(N.S.)  759;  Perry  v.  Dwelling-House  v.  Harris,  94  Tex.  25,  57  S.  W.  635, 
Ins.  Co.,  67  N.  H.  291,  33  Atl.  731,  68  86  a.  S.  R.  813. 
A.  8.  E.  668;  Albert  v.  Mutual  Life  S.  March  v.  Metropolitan  life  Ins. 
Ins.  Co.,  122  N.  C.  92,  30  8.  E.  327,  Co.,  186  Pa.  St.  029,  40  Atl.  1100,  65 
66  A.  S.  B.  683;  Qardiier  v.  North  A.  S.  B.  887. 
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it  is  made  through  forgetfulness  and  inadvertence.*  But  false  answers 
in  an  application  for  insurance,  knowingly  made  for  the  purpose  of 
misleading  the  company,  although  not  material,  will  avoid  the  policy.' 
Technical  warranties  as  well  as  representations  made  in  an  application 
for  insurance,  although  referred  to.  in  the  policy  as  part  of  the  con- 
tract, are  included  in  the  provision  of  a  statute  that  misrepresentations 
in  the  negotiation  of  a  contract  shall  not  be  deemed  material  unless 
made  With  actual  intent  to  deceive,  or  unless  the  matter  misrepresented 
increases  the  risk.*  The  power  of  the  legislature  to  define  the  public 
policy  of  the  state  in  respect  to  life  insurance,  and  to  impose  conditions 
on  the  transaction  of  business  by  life  insurance  companies  within  the 
state,  is  properly  exercised  by  a  statute  providing  that  an  answer  by 
an  applicant  shall  not  bar  recovery  on  the  policy  unless  clearly  proved 
to  be  Mrilfully  false  and  fraudulently  made  and  also  mat«rial,  and  that 
it  induced  the  company  to  issue  the  policy,  and  that  the  agent  of  the 
insurer  had  no  knowledge  of  the  falsity  or  fraud  of  such  answer.' 
The  effect  of  a  breach  of  warranty,  expressly  made  such,  has  been 
held  not  to  be  affected  by  a  statute  providing  that  "all  statements 
or  descriptions  in  any  application  for  or  policies  of  insurance  shall 
be  deemed  and  held  representations  and  not  warranties;  nor  shall 
any  misrepresentation,  unless  material  or  fraudulent,  prevent  a  recov- 
ery on  the  policy,"  on  the  theory  that  the  benefit  of  the  statute  may 
be  waived.*  A  statute  providing  that  to  avoid  a  policy  a  breach  of 
warranty  must  be  as  to  a  material  matter  is  valid,'  but  does  not  affect 
warranties  of  facts  or  conditions  which  are  material  to  the  risks,*^ 
and  the  good  faith  of  the  insured  is  immaterial.**  Some  statutes 
provide  that  a  policy  shall  not  be  avoided  on  account  of  a  war- 
ranty unless  it  materially  increased  the  risk,**  and  under  others  no 
breach  of  warranty  vitiates  the  policy,  unless  it  is  clearly  proved  thai 

4.  Penn  Mat.  Life  Ins.  Co.  v.  Me-  9.  Northwestern  Nat.  life  Ins.  Co. 

chanics'  Sav.  Bank,  etc.,  Co.,  72  Fed.  v.  Riggs,  203  U.  S.  243,  27  S.  Ct.  126, 

413,  37  U.  S.  App.  692.  19  C.  C.  A.  51  U.  S.   (L.  ed.)   168,  7  Ann.  Caa. 

286,  73  Fed.  653,  43  U.  S.  App.  75,  19  1104  and  note. 

C.  C.  A.  316,  38  L.R.A.  33.  10.  Connecticut    Fire    Ins.    Co.    v. 

6,  Penn  Mut.  life  Ins.  Co.  v.  Me-  Manning,  160  Fed.  382,  87  C.  C.  A. 

chanics'  Sav.  Bank,  etc.,  Co.,  72  Fed.  334,  15  Ann.  Caa.  338. 

413,  37  U.  S.  App.  692,  19  C.  C.  A.  11.  Mtnsi  Life  Ins.  Co.  v.  Moore,  231 

286,  73  Fed.  653,  43  U.  S.  App.  75,  U.  S.  543,  34  S.  Ct.  186,  58  U.  S.  (L. 

19  C,  C.  A.  316,  38  L.R,A.  33.  ed.)  356;  Prudential  Ins.  Co.  v.  Moore, 

6.  White  V.  Provident  Sav.  Life  231  U.  S.  560,  34  S.  Ct.  191,  58  U.  S. 
Assur.  Soc.,  163  Mass.  108,  39  N.  E.  (L.  ed.)  367;  Continental  Ins.  Co.  v. 
771,  27  LJI.A.  398.  Kaaey,  25  Grat.   (Va.)   268,  18  Am. 

7.  John  Hancock  Mut.  Life  In.s.  Co.  Rep.  681. 

V.  Warren,  181  U.  S.  73,  21  S.  Ct.  .j35,       12.  lindley  v.  Union  Farmers'  Mut. 
45  U.  S.  (L.  ed.)  765.  Fire  Ina.  Co.,  65  Me.  368,  20  Am.  Rep. 

8.  Farmers',  etc.,  Ins.  Co.  v.  Curry,    701. 

13  Bush.  (Ky.)  312,  20  Am.  B«p.  194.       Note:  42  L.B.A.  268. 
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it  was  "wilfully  false  or  fraudulently  made,  or  that  it  was  material."  *• 
Under  some  statutes  a  copy  of  the  application  must  be  attached  to 
the  policy  or  the  statements  therein  cannot  be  given  in  evidence.** 
Such  statutes  have  been  held  to  be  constitutional,*'  and  an  exception, 
in  such  a  statute,  of  mutual  companies  in  cities  or  villages  does  not 
exempt,  from  its  operation  mutual  companies  organized  outside  the 
state.**  Statutes  of  this  character  vary  considerably  in  their  terms, 
and  the  kinds  of  insurance  to  which  they  apply  depend  on  their 
particular  phraseology.*'  An  insurance  company  which  receives  pre- 
miums on  a  life  policy  'for  more  than  two  years,  without  questioning 
its  validity,  cannot,  in  an  action  on  the  policy,  deny  the  truth  of  the 
statements  of  the  insured  in  the  application,  whether  they  are  repre- 
sentations or  warranties,  where  the  statutes  provide  that  a  life  insur- 
ance company  receiving  premiums  on  a  policy  for  two  years  shall  be 
deemed  to  have  waived  the  right  to  dispute  the  truth  of  the  applica- 
tion, and  that  it  maj',  within  two  years,  sue  to  vacate  policies  for 
falsity  of  representations.**  A  statutory  pro\'i?ion  that  no  misrepre- 
sentation made  in  securing  a  life  insurance  policy  shall  render  it  void 
unless  the  matter  misrepresented  shall  have  actually  contributed  to 
the  contingency  or  event  on  which  the  policy  is  to  become  payable  is 
constitutional,*'  bi^t  has  no  application  to  a  suit  to  cancel  a  policy  for 
misrepresentation  prior  to  the  loss.**  Nor  has  such  a  statute  any  appli- 
cation to  the  nonperformance  of  a  condition  essential  to  the  formation 
of  the  contract.*  Again,  in  some  states  statements  in  an  application 
for  insurance  concerning  the  condition  or  value  of  the  property  ar* 
immaterial  and  cannot  be  fraudulent  because  of  a  statute  requiring 
the  insurer  to  cause  a  personal  examination  to  be  made,  and  a  full 
description  of  the  property  given,  and  its  insurable  value  fixed  in  the 
policy.*  Under  a  statute  providing  that  no  oral  or  written  misrepre- 
sentation made  by  the  assured,  or  in  his  behalf,  in  the  negotiation 
of  insurance,  shall  be  deemed  material,  or  defeat  or  avoid  the  policy, 

13.  Virginia  Life  Ins.  Co.  v.  Hairs-  N.  W.  937,  118  A.  S.  R.  998,  10  Ann. 
ton,  108  Va.  832,  62  S.  E.  1057,  128   Cas.  795. 

A.  S.  R.  989;  Modem  Woodmen  of  17.  Note:  14  Ann.  Cas.  1095  et  seq. 

America  v.  Lawson,  110  Va.  81,  65  S.  IS.  Owen  v.  Bankers'  Life  Ins.  Co., 

E.  509,  135  A.  8.  R.  927.  84  S.  C.  253,  66  S.  E.  290,  137  A.  S. 

14.  Metropolitan   Life   Ins.    Co.   v.  R.  845. 

Hawkins,  31  App.  Cas.  (D.  C.)  493,  19.  Northwestern  Nat.  life  Ins.  Co. 

14  Ann.  Cas.  1092  and  note;  Imperial  v.  RigfS,  203  U.  S.  243,  27  S.  Ct.  126, 

Fire  Ins.  Co.  v.  Dunham,  117  Pa.  St.  51  TJ.  S.  (L.  ed.)  168, 7  Ann.  Cas,1104. 

460, 12  Atl.  668,  2  A.  S.  R.  686;  Pick-  20.  Pacific   MuL   Life  Ins.    Co.   v. 

ett  V.  Paeifie  Mut.  Life  Ins.  Co.,  144  Glaser,  245  Mo.  377, 150  S.  W.  549,  45 

Pa.  St.  79,  22  Atl.  871,  27  A.  S.  R.  L.R.A.(N.S.)  222. 

618,  13  L.R.A.  661.  1.  Banco    De    Sonora   v.    Bankers' 

Note:  ^  L.R.A.  257  et  seq.  Mut.  Casualty  Co.,  124  la.  576,  iOO 

16.  Note:  14  Ann.  Cas.  1095.  N,  W.  532,  104  A,  S.  R.  367. 

16.  Waukan   Mill.   Co.   v.   Citizens'  2.  Queen  Ins.  Co.  v,  Leslie,  47  Ohio 

Mut.  Fire  Ins.  Co.,  130  Wis.  47,  109  St.  409,.  24,  N.  E.  1072,  9  L.R.A.  45. 
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or  prevent  its  attaching,  unless  made  with  intent  to  deceive  and  de- 
fraud, or  unless  the  matter  misrepresented  increases  the  risk  of  loss, 
a  material  misrepresentation  intentionally  made  avoids  a  policy,  but 
if  not  intentionally  made  it  must  appear  that  it  increased  the  risk  of 
loss,  and  an  intentional  immaterial  misrepresentation  does  not  avoid 
the  policy.*  A  statute  in  force  where  an  insurance  contract  is  made 
providing  that  a  breach  of  warranty  shall  not  avoid  a  policy  unless 
materially  and  fraudulently  made  becomes  a  part  of  the  contract.* 
And  even  though  a  statute  in  terms  applies  only  to  policies  issued  to 
residents  it  has  been  held  that  in  the  case  of  a  mutual  company  all 
members  must  be  treated  alike  so  that  the  statute  will  be  applied  to  all 
policies  issued  by  a  domestic  mutual  company ; '  but  a  statute  relating 
to  the  effect  of  a  breach  of  warranty  does  not  apply  to  contracts  in 
force  at  the  enactment  of  the  statute.' 

214.  Conditions  Precedent. — ^If  the  insured  does  not  comply  with  a 
condition  precedent  in  a  policy,  no  contract  of  insurance  is  effected,' 
and  no  right  to  recover  on  the  policy  vests,  nor  can  equity  give  any 
relief.^  If  an  insured  person  contracts  and  warrants  that  if  the  rep- 
resentations made  by  him  in  his  application  for  insurance  are  not 
true  the  policy  shall  be  null  and  void,  such  representations  are  not 
conditions  precedent  but  rather  of  the  nature  of  a  defeasance.'  Among 
."uch  conditions  may  be  mentioned  a  provision  in  a  policy  that  it 
shall  not  take  efifect  until  delivery  and  payment  of  the  first  premium 
during  the  good  health  of  the  applicant.** 

215.  Persons  Affected  by  Avoidance. — A  mere  "loss-payable"  clause 
in  favor  of  a  mortgagee  gives  him  no  right  not  possessed  by  the 
insured,  and  if  the  policy  is  avoided  as  to  the  insured  it  is  invalid 
as  to  the  mortgagee.**  Where,  however,  the  loss-payable  clause  pro- 
vides that  fifteen  days'  notice  of  any  delinquency  on  the  part  of  the 

8.  Johnson  V.  National  Life  Ins.  Co.,  9.  Chambers  v.  Northwestern  Mut. 

123  Minn.  453,  144  N.  W.  218,  Ann.  Life  Ins.  Co.,  64  Minn.  495,  67  N.  W. 

Cas.  1915A  458.  367,  58  A.  S.  R.  549. 

4.  Leonard  v.  State  Mut.  Life  Assur.  10.  See  supra,  par.  78. 

Co.,  27  R.  I.  121,  61  Atl.  52, 114  A.  S.  11.  German   Ins.   Co.   of  Freeport, 

R.  30;  Union  Cent.  Life  Ins.  Co.  v.  III.  v.  Haydna,  21  Colo.  127,  40  Pac. 

Pollard,  94  Va.  146,  26  S.  E.  421,  64  453,  52  A.  S.  R.  206;  Christenson  v. 

A.  S.  R.  715,  36  L.R.A.  271.  Fidelity  Ins.  Co.,  117  la.  77,  90  N.  W. 

5.  Royal  Arcannm  v.  Brashears,  89  495,  94  A.  S.  R.  286. 

Md.  624,  43  Atl.  866,  73  A.  S.  R.  244.  Note:  18  L.RA..(N.S.)  199  et  seq. 

6.  Leonard  v.  State  Mnt.  Life  Assur.  The  same  is  true  of  a  policy  in  favor 
Co.,  27  R.  1. 121,  61  Atl.  52, 114  A.  S.  of  creditors.  Rankin  v.  Amazon  Ins. 
R.  30.  Co.,  89  Cal.  203,  26  Pac.  872,  23  A.  S. 

7.  Banco    De    Sonora    v.    Bankers'  R.  460. 

Mut.  Casualty  Co.,  124  la.  576,  100  Most  of  the  cases  as  to  the  effect  of  a 

N.  W.  532,  104  A.  S.  R.  367.  breach  of  warranty  by  a  mortgagor  re- 

8.  Giddings  v.  Northwestern  Mnt.  late  to  promissory  warranties,  as  to 
life  Ins.  Co.,  102  U.  S.  108,  28  U.  S.  which  s«e  infra,  pai;.  264. 

(L.  ed.)  92.  "   -  ^-^    ' 
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assured  shall  be  given  to  said  mortgagee  before  any  suspension  or  can- 
cellation of  the  policy  is  made  affecting  his  interests,  an  original 
misrepresentation  by  the  insured  is  a  delinquency  which  does  not 
affect  the  mortgagee's  rights.**  At  the  present  time  most  policies 
contain  what  is  known  as  the  standard  or  union  mortgage  clause 
by  which  it  is  provided  that  the  mortgagee's  interest  thereimder  shall 
not  be  invalidated  by  any  act  or  neglect  of  the  mortgagor.  This 
provision  is  held  by  most  courts  to  operate  as  an  independent  contract 
between  the  insurer  and  the  mortgagee,**  and  while  some  courts  con- 
sider that  the  mortgagee's  rights  are  defeated  by  a  breach  of  warrantA' 
by  the  mortgagor  at  the  inception  of  the  contract,**  the  weight  of 
authority  is  to  the  contrary.**  But  the  union  mortgage  clause  confers 
no  rights  on  a  mortgagee  under  a  policy  issued  by  an  agent  of  the 
insurer  who,  to  the  knowledge  of  the  mortgagee,  is  interested  in  the 
insured  property.**  Because  of  the  fact  that  a  consent  to  an  assign- 
ment of  a  policy  to  the  purchaser  of  property  creates  a  new  contract,*' 
a  purchaser  of  property  insured,  to  whom  the  policy  is  assigned  with 
the  consent  of  the  insurer,  is  not  affected  by  a  forfeiture  of  the  policy 
occurring  previous  to  the  assignment.**  Where,  however,  the  policy 
assigned  contains  a-  provision  against  incumbrances  it  is  avoided  if 
there  is  an  incumbrance  on  the  property  placed  there  by  the  insured 
in  violation  of  its  conditions,  because  the  breach  continues  and  con- 
stitutes a  breach  by  the  assignee.*®  Where  a  policy  is  renewed  from 
time  to  time  to  different  persons,  owners  at  the  time  being,  on  the 
faith  of  the  representations  made  by  the  person  originally  insured, 
the  falsity  of  those  representations  avoids  the  policy.*" 

12.  People's  Sav.  Bank  v.  RetaU  1912B  262,  25  L.R.A.(N.8.)  1226 
Merchants'  Mut.  Fire  Ins.  Ass'n,  14G  (breach  of  sale  ownership  danse) ; 
la.  536,  123  N.  W.  198,  31  L.R.A.  Hanover  Fire  Ins.  Co.  v.  Bohn,  ^  Neb. 
(N.S.)  455  and  note.  743,  67  N.  W.  774,  58  A.  S.  R.  719; 

13.  Syndicate  Ins.  Co.  v.  Bobn,  65  Reed  v.  Firemen's  Ins.  Co.,  81  N.  J. 
Fed.  165,  12  C.  C.  A.  531,  27  L.R.A.  L.  523,  80  Atl.  462,  35  L.R_A.(N.S.) 
614;  Reed  v.  Firemen's  Ins.  Co.,  81  343;  Smith  v.  Union  Ina.  Co.,  26  R.  L 
N.  J.  L.  523,  80  Atl.  462,  35  L.R.A.  260,  55  Atl.  715,  105  A.  S.  R.  882. 
(N.S.)  343.  Note:  18  LJl.A.(N.S.)  206. 

14.  Liverpool,  etc.,  Ins.  Co.  v.  Agri-  16.  Salene  v.  Queen  City  Pire  Ins. 
eultural  Sav.  etc.,  Co.,  33  Can.  Sup.  Ct.  Co.,  59  Ore.  297,  116  Pao.  1114,  35 
94. 1  British  Rul.  Cas.  593.  LJl.A.(N.S.)  438. 

Note:  18  L.R.A.(N.S.)  206,  207.  17.  See  supra,  par.  185. 

15.  Syndicate  Ins.  Co.  v.  Bohn,  65  18.  Continental  Ins.  Co.  ▼.  Mnnns, 
Fed.  165,  12  C.  C.  A.  531,  27  L.R.A.  120  Ind.  30,  22  N.  E.  78,  5  L.R.A.  430; 
614;  People's  Sav.  Bank  v.  Retail  Mer-  Hall  v.  Niagara  Fire  Ins.  Co.,  93  Mich, 
chants'  Mut.  Fire  Ins.  Ass'n.  146  la.  184,  53  N,  W.  727,  32  A.  S.  R.  497, 
536,  123  N.  W.  198,  31  L..R.A.(N.S.)  18  L.R.A.  135  and  note. 

455;  Magonn  v.  Firemen's  Fund  Ins.      19.  Ellis  v.  State  Ins.  Co.,  68  la. 
Co.,  86  Minn.  486,  91  N.  W.  5,  91  A.  578,  27  N.  W.  7R2,  56  Am.  R^.  865. 
S.  R.  370  (individual  interest  of  in-      Note:  4  L.R.A.  539. 
surance  agent) ;  Bacot  v.  Phoenix  Ins.      20.  Clark  v.  MannfactnTerB*  Ins.  Co., 
Co.,  96  Miss.  223,  50  So.  729,  Ann.  Cas.  8  How.  235, 12  tJ.  S.  (L.  cd.)  1061'. 
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Marine  Insurance 

216.  In  General. — ^In  every  policy  of  marine  insurance  there  is,  it 
seems,  an  implied  warranty  that  the  cargo  is  properly  stowed.^  Con- 
cealment  of  the  fact  that  an  insured  cargo  consists  of  Uve  stock  vitiates 
the  policy,  but  a  usage  that  the  word  "cargo"  covers  live  stock  at 
the  place  of  effecting  insurance  dispenses  with  the  necessity  of  notifi' 
cation  to  the  insurer  that  live  stock  forms  a  part  of  the  cargo.*  Where 
there  are  two  vessels  of  similar  names  and  an  applicant  for  a  policy 
is  asked  which  vessel  the  cargo  is  on  and  he  answers  that  he  thinks 
it  is  on  one,  when  in  fact  it  is  on  the  other,  which  is  an  older  vessel, 
of  which  fact  he  has  the  means  of  knowledge,  the  policy  is  unenforce- 
able. But  where  the  underwriter  issues  a  policy  without  regard  to 
the  name  of  the  ship  carrying  the  insured  cargo,  or  in  the  case  of 
an  open  policy  on  a  ship  or  ships  to  be  selected  and  declared  by  the 
insured,  and  which  the  insurer  cannot  reject,  a  mistake  in  the  name  of 
the  ship  is  not  material  where  the  one  intended  to  be  insured  can 
clearly  be  shown.'  It  is  not  altogether  true  that  "in  policies  for  whom 
it  may  concern,"  there  can  be  no  undue  concealment  as  to  the  parties 
interested  in  the  property  to  be  insured.  While  ordinarily  the  in- 
sured may  be  silent,  yet  where  inquiry  is  made  he  is  bound  to 
make  a  full  disclosure.*  He  is  not  bound  to  anticipate  a  capture 
and  condemnation  in  violation  of  the  law  of  nations,  and  is  under 
no  obligation  to  communicate  facts  and  circumstances  from  which 
such  capture  and  condemnation  might  be  apprehended,  unless  they 
are  such  as  to  create  so  general  an  impression  of  danger  as  must 
enhance  the  premium  of  insurance.*  Whether  it  is  the  duty  of  the 
insured  to  notify  the  insurer  when  taking  out  his  policy  that  his 
vessel  with  cargo  has  been  seized  by  authorities  at  a  foreign  port  and 
is  held  under  guard  depends  on  whether  such  seizure  is  customar\- 
at  that  port,  where  the  insurance  is  at  and  from  the  port.  If  the 
seizure  is  customary  no  notice  is  necessary.*  The  insured,  by  having 
inserted  in  the  policy  the  words  "with  liberty  of"  a  certain  port,  does 
not  necessarily  notify  the  insurer  that  the  object  of  the  privilege  is 
to  trade  at  that  port;  and  procuring  such  words  to  be  inserted  is  not 
an  unequivocal  intimation  of  the  nature  of  the  cargo  insured;  nor 
is  it  an  intimation  to  the  underwriters  that  the  insured  looks  to  such 
port,  under  any  circumstances,  in  the  contemplation  of  the  parties, 

1.  Natchez  Ins.  Co.  v.  Stanton,  2  N.  S.  490,  26  L.  T.  N.  S.  738, 13  Eng. 
Smedee  &  M.  (Mise.)  340,  41  Am.  Dec.  Rnl.  Cas.  471. 

592.  4.  Buck  v.  Chesapeake  Ins.  Co.,  1 

2.  Allegro  v.  Maryland  Ins.  Co.,  2  Pet.  151,  7  U.  S.  (L.  ed.)  90. 

am  &  J.  (Md.)  136,  20  Am.  Dec.  t24.       5.  Maish  v.  Muir,  1  Brev.  (S.  C.) 

3.  lonides  v.  Pacific  Fire,  etc.,  Ins.  184,  2  Am.  Dec.  648. 

Co.,  L.  R.  0  Q.  B.  674,  L.  R.  7  Q.  B.       6.  Norris  v.  North  America  Ina.  Co., 
617,  41  L.  J.  Q.  B.  33,  190,  26  L.  T.  3  Yeates  (Pa.)  84,  2  Am.  Dm.  360. 
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as  Uiat  at  which  the  voyage  is  designed  to  terminate.'  Whether  the 
failure  of  the  insured  to  disclose  misconduct  of  the  master  known  to 
him  is  the  concealment  of  a  material  fact  barring  a  recovery  for 
barratry  is  a  question  for  the  jury.*  In  the  case  of  a  policy  "lost  or 
not  lost"  the  policy  cannot  be  avoided  for  the  failure  of  tiie  owner 
to  disclose  an  average  loss  within  its  terms  of  which  he  has  not  been 
informed  by  the  captain,  where  the  concealment  of  the  master  was 
not  fraudulent,  at  least  where  the  claim  is  not  for  the  average  loss.* 
According  to  some  courts  a  warranty  in  a  ship's  policy  "not  to  load 
more  than  her  registered  tonnage"  is  broken  by  carrying  more  cargo 
than  such  tonnage,  though  the  excess  be  used  as  dunnage.*"  On  the 
other  hand,  other  courts  have  held  that  the  use,  in  good  faith,  as 
dunnage  of  an  article  such  as  coal  does  not  operate  as  a  breach  of 
such  a  warranty  though  freight  is  paid  on  the  dunnage.**  A  condi- 
tion that  repairs  be  made  to  a  vessel  imposes  upon  the  insured  an 
obligation  of  making  the  repairs  before  again  exposing  the  vessel 
to  the  perils  of  navigation,  but  does  not  postpone  the  attaching  of 
the  policy  as  to  perils  embraced  by  it,  other  than  those  of  navigation, 
where  the  period  of  time  included  in  the  policy  is  so  short  that  to 
require  the  making  of  the  repairs  as  a  condition  precedent  woidd 
postpone  the  attaching  of  the  policy  for  such  length  of  time  as  to 
make  it  of  little  value.**  A  stipulation  in  a  policy  on  a  vessel  that 
the  insurers  are  not  to  be  "liable  for  any  damage  to  or  from  her 
sheathing"  is  not  equivalent  to  a  representation  that  the  vessel  has 
sheathing;  but  even  if  it  were,  the  representation  is  immaterial,  if 
it  appears  that  sheathing  would  be  regarded  as  of  no  benefit  to  the 
vessel.**  A  statement  in  a  letter  applying  for  insurance  on  a  cargo 
that  the  company  already  has  a  description  of  the  vessel  does  not 
amount  to  a  warranty  or  a  representation  that  the  description  is 
correct.** 

217.  National  Character  of  Vessel;  Ship's  Papers, — There  is  a  war- 
ranty of  proper  documentation,  in  the  case  of  all  policies  on  vessels, 
but  this  does  not  ext«nd  to  an  insurance  on  cargo.**  A  warranty 
that  the  property  possesses  a  certain  nationd  character,**  or  that 

7.  Allegre  v.  Maryland  Ins.  Co.,  8   Co.,  103  Mass.  401,  4  Am.  Rep.  567. 
Gill  &  J.  (Md.)  190,  29  Am.  Dee.  536.       12.  Hyde  v.  Mississippi  Marine,  etc, 

8.  New  York  Firemen  Ins.  Co.  v.  Ins.  Co.,  10  La.  543,  29  Am.  Dec.  465. 
Walden,  12  Johns.  (N.  Y.)  513,  7  Am.  13.  Martin  v.  Fishing  Ins.  Co.,  20 
Dec.  340.  Pick.  (Mass.)  389,  32  Am.  Dec.  220. 

9.  Stribley  v.  Imperial  Marine  Ins.       14.  Livingston  v.  Maryland  Ins.  Co., 
Co.,  1  Q.  B.  D.  507,  45  L.  J.  Q.  B.   6  Cranch  274,  3  U.  S.  (L.  ed.)  222. 
396,  34  L.  T.  N.  S.  281,  24  W.  E.  701,      16.  Natches  Ins.  Co.  v.  Stanton,  2 
13  Eng.  Rul.  Cas.  491.  Smedes  &  M.  (Miss.)  340, 41  Am.  Dee. 

10.  Great     Western     Ins.     Co.     v.  592. 

Thwing,  13  WaU.  672,  20  U.  S.  (L.  16.  Price  v.  Depean,  1  Btev.  (a  C.) 
•d.)  607.  452,  2  Am.  Dea  680. 

11.  Thwing  T.  Great  Western  Ina. 
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the  property  belongs  to  the  insured,*'*  is  broken  where  the  ship's 
papers  are  fraudulent,  and  concealment  of  the  fact  that  the  paper? 
are  fraudulent  to  cover  belligerent  property  as  neutral  avoids  the 
policy,**  though  it  has  been  held  that  as  a  general  policy,  unaccom- 
panied with  any  warranty,  covers  war  risks  of  all  kinds  and  of  all 
countries,  a  false  clearance  is  immaterial,  when  the  vessel  actually 
sailed  on  the  voyage  intended,  and  the  assured  is  not  bound  to  disclose 
it ;  *•  and  there  is  also  authority  to  the  efiFect  that  if,  by  the  usage  of 
the  trade  insured,  it  is  necessary  that  certain  papers  should  be  on 
board,  the  concealment  of  those  papers  cannot  affect  the  right  to 
recover  upon  the  policy.*"  Where  a  policy  is  broad  enough  to  cover 
belligerent  as  well  as  neutral  property,  the  nondisclosure  of  the  fact 
that  it  was  belligerent  property  does  not  amount  to  fraud,*  and  a 
policy  covering  the  interest  of  part  only  of  the  persons  concerned, 
"warranted  by  the  assured  to  be  American  property,"  does  not  war- 
rant that  aU  the  persons  interested,  but  only  that  those  insiured,  are 
American  citizens.'  Where  the  title  to  insured  goods  is  in  a  neutral, 
and  the  loss  from  any  cause  will  fall  on  him,  a  warranty  that  the 
property  is  neutral  is  not  broken  though  the  goods  are  consigned  to 
a  belligerent.*  A  warranty  that  a  vessel  is  American  implies  that 
in  addition  to  ownership  she  shall  have  papers  entitling  her  to  pro- 
tection as  such,*  and  that  she  is  entitled  to  all  the  privileges  and 
immunities  of  that  nation  which  includes  the  possession  of  passports, 
when  that  is  necessary  to  be  entitled  to  full  immunity.'  An  insur- 
ance on  "the  good  American  ship"  named  is  a  warranty  as  to  the 
national  character  of  the  vessel.*  A  warranty  that  the  master  of  the 
vessel  shall  hold  a  certain  certificate  means  a  valid  and  subsisting 
certificate,  but  though  a  certificate  provides  for  a  renewal  if  it  does 
not  expire  for  want  of  renewal  it  is  sufficient  though  not  renewed.' 
218.  Location  of  Vessel  and  Time  of  Sailing. — A  statement  of  the 
time  when  a  vessel  will  sail,  in  an  order  for  insurance,  such  time 
not  being  shown  to  be  material  to  the  risk,  and  the  place  of  sailing 
being  distant  from  the  place  of  insurance,  is  a  mere  expression  of 
opinion,  and  not  a  representation,  and  if  erroneous,  does  not  vitiate 

17.  Carrere  v.  Union  Ins.   Co.,  3  T.)  1,  3  Am.  Dec.  277. 

Har.  &  J.  (Md.)  324,  5  Am.  Dec.  437.       4.  Barker  v.   Phoenix   Ins.  Co.,   8 

18.  Price  v.  Depeau,  1  Brev.  (S.  C.)   Johns.  (N.  T.)  307, 5  Am.  Dee.  339. 
452,  2  Am.  Dee.  680.  6.  Rich  v.  Parker,  7  T.  R.  705,  4 

19.  B&mewaU  v.  Cbnrch,  1  Cainea  Rev.  Rep.  552, 14  Eng.  Rnl.  Cas.  149: 
(N.  T.)  217,  2  Am.  Dec.  180,  Baring  v.  Clagett,  3  B.  &  P.  201,  6 

20.  Livingston  v.  Maryland  Ins.  Co.,  Rev.  Rep.  759, 14  Eng.  Rnl.  Cas.  155. 
7  Cranch  506,  3  U.  S.   (L.  ed.)   421.       6.  Barker   v.    Phtsnix    Ins.    Co.,   8 

1.  Hodgson  V.  Marine  Ins.  Co.,  5  Johns.  (N.  T.)  307, 5  Am.  Dec.  339. 
Cranch  100,  3  U.  S.  (L.  ed.)  48.  7.  McLoon  v.  Commercial  Mut.  Ins. 

2.  living^n  v.  Maryland  Ins.  Co.,  Co.,  100  Mass.  47%  97  Am.  Dee.  116, 
«  Craneh  274,  3  U.  8.  (L.  ed.)  222.        1  Am.  Rep.  129. 

8.  Ladlow  T.  Bowne,  1  Johns.   (N. 
R.  C.  L.  XIV.— 66.  1041 
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the  policy.'  And  even  where  there  is  a  warranty  that  a  vessel  shall 
sail  by  a  fixed  date,  it  is  sufficient  if  the  vessel  starts  on  the  first  part 
of  her  voyage  at  that  time  though  further  equipment  is  necessary  to 
make  the  vessel  seaworthy  for  the  remainder  of  the  voyage.*  Again, 
whether  the  failure  of  the  insured  to  disclose  facts  within  his  knowl- 
edge as  to  the  probable  date  of  sailing  of  a  vessel  insured  as  "lost  or 
not  lost"  avoids  the  policy  depends  on  whether  the  information  would 
have  influenced  a  reasonable  underwriter  in  rejecting  the  risk  or  de- 
manding a  higher  premium.**  But  the  failure  to  disclose  the  time 
of  arrival  of  an  insured  vessel  at  a  foreign  port  from  which  it  is  to 
be  insured  is  a  concealment  of  a  material  fact,  where  a  question  as 
to  that  fact  is  asked  and  an  answer  given  as  to  the  time  of  sailing 
from  the  home  port.**  It  has  been  held  that,  under  a  time  policy, 
it  is  immaterial  where  the  vessel  may  be  at  the  inception  or  termina- 
tion of  the  risk,  and  a  representation  as  to  its  location  is  not  material,** 
but  the  fact  that  the  time  of  sailing  is  often  very  material  to  the  nsk 
cannot  be  denied.  How  far  it  is  so  must  essentially  depend  upon 
the  nature  and  length  of  the  voyage,  the  season  of  the  year,  the  preva- 
lence of  the  winds,  the  conformation  of  the  coasts,  the  usages  of  trade 
as  to  navigation,  touching  and  staying  at  port,  the  objects  of  the 
enterprise  and  other  circumstances,  political  and  otherwise,  which 
may  retard  or  advance  the  general  progress  of  the  voyage.**  Certainly 
a  misrepresentation  as  to  the  date  of  sailing  of  a  vessel-,  made  to 
insurers  at  the  time  of  obtaining  insurance  thereon,  is  a  material 
misrepresentation  that  will  invalidate  the  policy,  if  it  be  of  a  char- 
acter to  have  caused  the  vessel  to  appear  much  less  out  of  time  than 
she  in  reality  was.**  Where  a  time  policy  states  that  it  shall  begin 
at  a  named  place  on  a  named  day,  it  is  not  a  condition  prece- 
dent that  the  vessel  shall  be  at  such  place  at  the  time  stated,  and 
if  the  vessel  has  sailed  and  is  in  safety  the  risk  attaches.**  A  policy 
issued  on  a  vessel  which  the  insured,  but  not  the  insurer,  knows  has 
been  previously  lost  is  invalid.*' 

8.  Allegre  v.  Maryland  Ins.  Co.,  2  12.  Yigoreanz  ▼.  Lime  Rock  Ins. 
GUI  &  J.  (Md.)  136,  20  Am.  Dec.  424.  Co.,  59  Me.  457,  8  Am.  Rep.  428. 

9.  Bouillon  v.  Lupton,  15  C.  B.  N.       13.  M'Lanahan    v.    Universal     Ins. 
S.  113,  109  E.  C.  L.  113,  33  L.  J.  C.  Co.,  1  Pet.  170,  7  U.  S.  (L.  ed.)  98. 
Pi.  37, 10  Jut.  N.  S.  422,  8  L.  T.  N.  S.       14.  Cnrell    v.    Mississippi    Marine, 
575,  11  W.  R.  966,  14  Eng.  Rul.  Cas.  etc.,  Ins.  Co.,  9  La.  163,  29  Am.  Dec 
72.  439. 

10.  Stribley  v.  Imperial  Marine  Ins.  15.  Manly  v.  United  Marine,  etc., 
Co..  1  Q.  B.  D.  507,  45  L.  J.  Q.  B.  396,  Ins.  Co.,  9  Mass.  85,  6  Am.  Dec.  40; 
34  L  T.  N,  S.  281,  24  W.  R.  701,  13  Martin  v.  Fishing  Ins.  Co.,  20  Pick. 
Eng.  Rul.  Cas.  491  and  note.  (Mass.)  389,  32  Am.  Dee.  220. 

'  11.  Hinley  v.  South  Carolina  Ins.  16.  Merchants'  Mat  Ina.  Co.  v.  Ly- 
Co.,  1  MiU  Const  (S.  C.)  154, 12  Am.  man,  15  WalL  664,  21  U.  8.  (L.  ed.) 
Dee.  623.  246. 
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219.  Seaworthiness  of  Vessel  Generally. — While  it  bas  sometimes 
been  said  that  unseaworthiness  existing  at  the  commencement  of  a 
^'^^yag©*  which  is  remedied  before  loss,  will  not  bar  a  recovery  mider 
the  policy,*'  the  weight  of  authority  is  to  the  effect  that  every  ship 
must,  at  the  commencement  of  the  voyage  insured,  possess  all  the 
qualities  of  seaworthiness,  and  be  navigated  by  a  competent  master 
and  crew  or  the  risk  does  not  attach,*^  and  this  applies  to  an  insur- 
ance cargo  as  well  as  to  insurance  on  the  vessel.*'  Whether  the 
insured  knew  of  the  unseaworthiness  is  immaterial.**  Seaworthiness 
is  not,  however,  an  absolute  requirement  of  the  law ;  it  may  be  waived 
or  modified  in  any  way  by  the  parties,  they  agreeing  that  the  ship 
shall  be  insured  whether  seaworthy  or  not.  Full  knowledge  of  the 
fact  of  the  existence  of  defects  is  requisite  to  an  implied  waiver,  and 
a  mere  survey  by  the  insurers  is  not  enough.*  Full  seaworthiness  is 
not  required  in  case  of  a  vessel  insured  in  port;  she  need  only  be 
fit  for  lying  in  port  and  be  manned  therefor.*  In  case  of  a  policy 
"at  and  from"  a  port  the  warranty  of  seaworthiness  has  been  held  to 
relate  to  the  time  of  sailing,'  but  other  courts  have  held  that  under 
such  a  policy  the  warranty  must  be  referred  to  the  commencement 
of  the  risk;  and  if  between  that  time  and  the  time  of  sailing,  the 
vessel  becomes  unfit  for  sea,  without  the  fault  of  the  insured,  and 
is  afterward  lost  by  the  perils  of  the  sea,  the  insured  can  recover.* 

220.  Warranty  in  Case  of  Time  Policy. — According  to  one  view, 
there  is  no  implied  warranty  of  seaworthiness  in  a  time  policy,  either 
at  the  commencement  of  the  voyage  or  at  any  other  point  of  time,' 

17.  Lapene  ▼.  San  Mat.  Ins.  Co.  of  19.  London  AAsnrance  v.  Companhia 
New  York,  8  La.  Ann.  1,  58  Am.  Dec.  De  Moagens  Do  Barreiro,  167  U.  S. 
668.  149,  17  S.  Ct.  785,  42  U.  S.  (L.  cd.) 

18.  Mlianahan  v.  UniTersal  Ins.  Co.,  113;  McDowell  v.  General  Mat.  Ins. 

1  Pet.  170, 7  U.  S.  (L.  ed.)  98;  Hazard  Co.,  7  La.  Ann.  684,  56  Am.  Dec.  619; 
V.  New  En^and  Marine  Ins.  Co.,  8  Lapene  v.  Sun  Mat.  Ins.  Co.  of  New- 
Pet.  557,  8  U.  S.  (L.  ed.)  1043;  Mer-  York,  8  La.  Ann.  1,  58  Am.  Dec.  668; 
chants'  Ins.  Co.  v.  Morrison,  62  111.  Ferry  v.  Cobb.  88  Me.  435,  34  Atl.  278, 
242, 14  Am.  Rep.  93;  Donnally  v.  Mer-  49  L.R.A.  389;  Warren  v.  United  Ins. 
chants'  Mat.  Ins.  Co.,  28  La.  Ann.  939,  Co.,  2  Johns.  Cas.  (N.  Y.)  231,  1  Am. 
26  Am.  Rep.  129 ;  Whitney  v.  Ocean  Deo.  164  and  note. 

Ins.  Co.,  14  La.  485,  33  Am.  Dec.  595       20.  Note:  58  Am.  Dec.  672. 
and  note;  Natchez  Ins.  Co.  v.  Stanton,       1.  Note:  58  Am.  Dec.  672. 

2  Smedes  &  M.  (Miss.)  340,  41  Am.       2.  Marigny  v.  Home  Mut.  Ins.  Co., 
Dec    592;    Bamewall    v.    Church,    1  13  La.  Ann.  338,  71  Am.  Dec.  511. 
Caines  (N.  Y.)  217,  2  Am.  Dec.  180;       Note:  58  Am.  Dec.  673. 

Talcot  V,  Commercial  Ins.  Co.,  2  Johns.  3.  Note:  13  Eng.  Rul.  Cas.  616,  619. 

(N.  Y.)  124,  3  Am.  Dec.  406;  Watson  4.  Garrigues  v.  Coxe,  1  Bin.  (Pa.) 

▼.  Clark,  1  Dowl.  336,  14  Rev.  Hep,  592,  2  Am.  Dec.  493. 

73,  14  Eng.  Rnl.  Cas.  50  and  note;  5.  Merchants'  Ins.  Co,  v.  Morrison, 

Gibson  v.  Small,  4  H.  L.  Cas.  353, 1  C.  62  111.  242, 14  Am.  Rep.  98;  Gibson  v. 

L.  E.  363,  17  Jnr.  1131,  14  Eng.  Rtd.  Small,  4  H.  L.  Cas.  353, 1  C.  L.  R.  363. 

Cas.  86.  17  Jar.  1131, 14  Eng.  Rnl.  Cas.  86  and 

Notes :  58  Am.  Dec.  871,  672.  note ;  Dadgeoa  v.  Pembroke,  2  App. 
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and  the  insurer  is  liable  for  a  lose  by  perils  of  the  sea  which  would 
not  have  happened  but  for  the  unseaworthiness  of  the  vessel.*  But 
where  a  time  policy  contains  a  warranty  of  seaworthiness,  it  is  com- 
plied with  if  the  vessel  be  seaworthy  at  the  commencement  of  the 
risk ;  and  the  fact  that  she  subsequently  sustains  damage,  and  is  not 
properly  refitted  at  an  intermediate  port,  does  not  discharge  the  in- 
surer from  subsequent  risk  or  loss,  provided  such  loss  be  not  the 
consequence  of  the  omission.' 

221.  Continuance  of  Warranty;  Employment  of  Pilot. — ^In  Eng- 
land the  doctrine,  relative  to  the  implied  warranty  of  seaworthiness  in 
marine  insurance,  is,  that  the  warranty  comprehends  only  the  condi- 
tion of  the  vessel  at  the  commencement  of  the  risk.*  In  the  United 
States,  however,  it  is  held  to  be  the  duty  of  the  assured  to  keep  his 
vessel  seaworthy  during  the  different  periods  of  the  voyage  subsequent 
to  its  commencement,  £ind  if,  from  any  neglect  of  the  owner,  the 
vessel  becomes  unseaworthy,  the  insurers  will  be  discharged  from  any 
loss  resulting  as  a  consequence  of  the  want  of  diligence.  But  the  Amer- 
ican doctrine  is  qualified  to  the  extent  that  unseaworthiness  arising 
after  the  commencement  of  the  voyage  has  no  retrospective  operation, 
so  as  to  destroy  a  just  claim  m  respect  to  losses  which  have  occurred 
prior  to  the  breach  of  the  implied  warranty ;  and  also,  that  if  the 
ship  sailed  seaworthy  for  the  voyage,  subsequent  unseaworthiness  shall 
not  invalidate  the  policy,  except  where  the  loss  is  distinctly  shown  to 
have  been  occasioned  by  it,  and  the  unseaworthiness  itself  to  have 
arisen  from  the  negligence  or  misconduct  of  the  assured,  or  his  agents.' 
Under  the  American  doctrine  where  unseaworthiness  arises  after  the 
voyage  has  been  commenced  and  it  is  subsequently  repaired,  the  risk 
continues.^*  Neglect  to  employ  a  competent  pilot  in  entering  a  port 
where  it  is  the  custom  of  vessels  to  take  a  pilot  on  board  relieves 
the  insurer  from  liability  for  a  loss  arising  therefrom,  under  the 
American  doctrine,**  but  not  from  liability  for  a  loss  not  arising  from 

Cas.  284,  46  L.  J.  Exch.  409,  36  L.  T.  Aid.  73,  20  Rev.  Rep.  350, 14  Eng.  Rul. 

N.  S.  382,  25  W.  R.  499,  14  Eng.  Rul.   Cas.  332. 

Cas.  105.  Note:  33  Am.  Dec.  599. 

6.  Dudgeon  v.  Pembroke,  2  App.  9.  McDowell  v.  General  Mut.  Ins. 
Cas.  284,  46  L.  J.  Exch.  409,  36  L.  T.  Co.,  7  La.  Ann.  684,  56  Am.  Dec.  619; 
N.  S.  382,  25  W.  R.  499,  14  Eng.  Rul.  Dupeyre  v.  Western  Marine,  etc.,  Ins. 
Cas.  105.  Co.,  2  Rob.  (La.)  457,  38  Am.  Dec. 

7.  Union  Ins.  Co.  v.  Smith,  124  U.  218;  Cudworth  v.  South  Carolina  Ins. 
S.  405,  8  S.  Ct.  534,  31  U.  S.  (L.  ed.)  Co.,  4  Rich.  L.  (S.  C.)  416,  55  Am. 
497.  Dec.  692. 

8.  Dixon  V.  Sadler,  5  M.  W.  405, 14  Notes:  33  Am.  Dec  600;  14  Eng. 
Eng.  Rul.  Cas.  68;  Gibson  v.  Small,  Rul.  Cas.  67. 

4  H.  L.  Cas.  353,  1  C.  L.  R.  363,  17      10.  Deblois  v.  Ocean  Ins.  Co.,  16 
Jut.  1131, 14  Eng.  RuL  Cas.  86;  Busk  Pick.  (Mass.)  303,  28  Am.  Dec.  245. 
.▼.  Royal  Exchange  Assur.  Co.,  2  B.  &      11.  MoDowell  v.  General  Mat.  Ins. 
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such  neglect.**  The  competency  and  skilfulness  of  a  master  will 
not  excuse  his  neglect  to  conform  to  the  usage  of  a  particular  port, 
in  going  to  and  from  which  it  was  customary  fot  vessels  to  engage 
a  pilot.**  But  it  ia  not  necessary,  when  the  circimistanoea  are  such 
as  to  bring  the  case  within  the  rule  making  the  employment  of  a  pilot 
imperative,  that  the  person  into  whose  charge  the  vessel  is  given  in 
going  into  port  should  be  a  licensed  pilot.  It  will  be  sufficient, 
where  the  contract  shows  no  stipulation  to  the  contrary,  for  the  master 
to  place  the  vessel  in  charge  of  a  pilot  familiar  with  the  bar  and 
channel,  who  had  been  accustomed  to  pilot  sea-going  vessels  across 
the  bar.**  The  warranty  of  seaworthiness  is  not  broken  by  the  occa- 
sional absence  of  a  seaman  or  deck  hand  upon  other  duties  connected 
with  the  voyage,  as  to  procure  water  or  provisions,  especially  when 
his  presence  at  his  post  of  duty  would  not  have  prevented  a  particular 
loss  by  accident.*' 

222.  Import  of  Warranty  and  Breach  Thereof. — The  warranty  of 
seaworthiness  imports  that  the  ship  is  staunch  and  sound,  of  sufficient 
materials  and  construction,  with  sufficient  sails,  tackle,  rigging,  cables, 
anchors,  stores,  and  supplies;  a  captain  of  competent  skill  and  capac- 
ity; a  competent  and  sufficient  crew;  and  generally  that  she  is,  in 
every  respect,  fit  for  the  voyage  insured.**  A  competent  crew,  as 
has  been  said,  is  essential,*'  and  what  is  a  competent  crew  for  the 
voyage,  and  what  are  the  course  and  usage  of  trade  in  relation  to  the 
master  and  crew  being  on  board  when  the  ship  breaks  ground  for 
the  voyage,  are  questions  of  fact,  dependent  on  nautical  testimony.** 
A  question  of  seaworthiness  is  determined  by  the  usages  of  the  port 
where  the  vessel  is  fitted  out,  in  reference  to  the  destined  voyage,** 
and  whether  the  equipment  of  a  vessel  is  sufficient  to  fulfil  the  war- 
ranty must  depend  upon  the  nature  of  the  voyage  proposed.*"  If 
the  voyage  consists  of  distinct  sections  requiring  different  conditions 
of  seaworthiness,  and  it  is  usual  in  such  a  voyage  to  supplement  and 
complete  the  equipment  at  the  different  points,  it  is  a  sufficient  com- 
pliance with  the  implied  warranty  if  the  ship  starts  on  each  section 

Co.,  7  La.  Ann.  684,  56  Am.  Dec.  619  62  lU.  242, 14  Am.  R(ep.  93;  Taylor  v. 

and  note;  Whitney  v.  Ocean  Ins.  Co.,  Lowell,  3  Mass.  331,  3  Am.  Dec.  141. 

14  La.  485,  33  Am.  Dec.  595  and  note;  17.  Caldwell  v.  Western  Marine,  etc., 

McMUlian  v.  Union  Ins.  Co.,  Rice  L.  Ins.  Co.,  19  La.  42,  36  Am.  Dec.  667; 

(S.  C.)  248,  33  Am.  Dec.  112.  Grant  v.  Lexington,  etc.,  Ins.  Co.,  5 

Note:  33  Am.  Dec  599.  Ind.  23,  61  Am.  Dec.  74. 

li  McMillian    v.    Union   Ins.    Co.,  18.  M'Lanahan  v.  Universal  Ins.  Co., 

Rice  L.  (S.  C.)  248,  33  Am.  Dec.  112.  1  Pet.  170,  7  U.  8.  (L.  ed.)  98. 

13.  Whitney  v.  Ocean  Ins.  Co.,  14  19.  Hazard  v.  New  England  Marine 
La.  485,  33  Am.  Dee.  595.  Ins.  Co,  8  Pet.  557,  8  U.  8.  (L.  ed.) 

14.  Note:  33  Am.  Dec  601.  1043. 

16.  Caldwell  v.  Western  Marine,  etc.,       20.  Donally  v.  Merchants'  Mnt  Ins. 
Ins.  Co.,  19  La.  42,  36  Am.  Dec.  667.     Co.,  28  La.  Ann.  939,  26  Am.  Rep.  129. 
16.  Merchants  Ins.  Co.  v.  Morrison, 
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of  the  voyage  properly  equipped  according  to  the  reasonable  require- 
ments and  the  usual  course  of  conducting  the  voyage.*  A.  vessel 
need  not  be  officered  and  manned  when  she  is  laid  up  in  port ;  and 
the  fact  that  she  is  without  a  crew  at  such  a  time  does  not  render  her 
unseaworthy  so  as  to  avoid  the  insurance,*  and  part  of  the  crew  may 
be  discharged  before  the  completion  of  the  voyage,  where  there  is  a 
usage  to  do  so  which  the  insurer  is  boimd  to  know.*  The  insured 
must  furnish  a  master  of  competent  skill,  prudence,  and  discretion :  * 
the  captain  is  bound  to  know,  as  far  as  the  ordinary  means  of  infor- 
mation can  afford  such  knowledge,  the  various  ports  in  the  course 
of  his  voyage,  their  locality,  the  general  nature  of  their  trade,  and 
the  relief  and  assistance  he  may  expect  to  obtain,  should  he  be  com- 
pelled to  visit  them  on  account  of  any  emergency  arising  in  the 
prosecution  of  the  voyage.*  In  the  case  of  an  open  policy  on  goods 
on  board  a  ship  or  ships  subsequently  to  be  declared,  the  underwriter 
agrees  that  the  policy  shall  attach,  if  the  vessel  be  seaworthy,  how- 
ever low  may  be  her  relative  capacity  to  perform  the  voyage;  and 
for  the  additional  risks  he  may  thus  incur,  he  finds  his  compensation 
in  an  increase  of  the  premium.  The  ship  must  be  seaworthy,  or  the 
policy  will  not  attach;  but  the  degrees  of  seaworthiness  are  various; 
and  the  rates  of  premiums  are  varied  by  the  underwriters  according 
to  the  different  estimates  they  form  of  the  character  and  qualitiee 
of  the  vessels  to  which  they  relate.*  A  vessel  is  not  unseaworthy 
because  it  has  not  water  stowed  as  required  by  a  penal  statute  enacted 
for  the  benefit  of  the  crew  and  passengers.' 

223.  Evidence  as  to  Seaworthiness. — While  it  has  frequently  been 
said  that  seaworthiness  is  presumed,*  which  presumption  gives  way 
to  a  countervailing  pr^umption  of  unseaworthiness  when  a  vessel 
springs  a  leak  soon  after  the  risk  commences,  without  any  apparent 
cause  from  perils  within  the  policy,*  yet  it  seems  that  the  presump- 

1.  Bouillon  V.  Lnpton,  15  C.  B.  N.  S.  Co.,  13  Pick.  (Mass.)  518,  25  Am.  De«. 
113,  109  E.  C.  L.  113,  33  L.  J.  C.  PL  341. 

37,  10  Jut.  N.  S.  442,  8  L.  T.  N.  S.  8.  Snethen  v.  Memphis  Ins.  Co.,  3 
575,  11  W.  B.  966,  14  Eng.  Rnl.  Cas.  La.  Ann.  474,  48  Am.  Dec.  462  and 
72.  note;  Treat  v.  Union  Ins.  Co.,  56  Me. 

2.  BeU  V.  Western  Marine,  etc,  Ins.  231,  96  Am.  Dec.  447;  Perry  v.  Cobb, 
Co.,  6  Rob.  (La.)  423,  39  Am.  Dec.  88  Me.  435,  34  Atl.  278,49  Lit. A.  389; 
542;  St.  Louis  Ins.  Co.  v.  Glasgow,  8  Miller  v.  South  Carolina  Ins.  Co.,  2 
Mo.  713,  41  Am.  Dec.  661.  McCord  L.  (S.  C.)  336,  13  Am.  Dec. 

8.  Grant  v.  Lexington  Fire,  etc.,  Ins.  734. 
Co.,  5  Ind.  23,  61  Am.  Dec.  74.  9.  Snethen  v.  Memphis  Ins.  Co.,  3 

4.  Riggin  v.  Patapsoo  Ins.  Co.,  7  La.  Ann.  474, 48  Am.  Dec.  462;  Rngely 
Har.  &  J.  (Md.)  279, 16  Am.  Dec  302.  v.  Sun  Mut.  Ins.  Co.,  7  La.  Ann.  279, 

5.  Riggin  v.  Patapsco  Ins.  Co.,  7  56  Am.  Dec.  603;  Treat  v.  Union  Ins. 
Har.  &  J.  (Md.)  279, 16  Am.  Dec.  302.   Co.,  56  Me.  231,  96  Am.  Dec.  447;  Mil- 

6.  Orient  Mut.  Ins.  Co.  v.  Wright,  ler  v.  South  Carolina  Ins.  Co.,  2  Me- 
23  How.  401, 16  U.  S.  (L.  ed.)  524.        Cord  L.  (S.  C.)  336,  13  Am.  Dec.  734. 

7.  Warren    v.    Manufacturers'    Ins. 
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(ion  of  seawortbineas  during  the  entire  risk  arises  from  proof  of  sea- 
worthiness at  its  conunencement,**  and  that  when  a  vessel  is  lost 
in  consequence  of  some  of  the  perils  insured  against,  the  presumption 
is  in  favor  of  her  seaworthiness,  and  it  is  incumbent  on  the  imder- 
writers  to  show  that  this  warranty  has  not  been  complied  with;  but 
when  a  loss  occurs  which  cannot  be  ascribed  to  stress  of  weather,  or 
to  any  accident  which  might  by  possibility  have  produced  it,  the 
fair  and  natural  prestunption  is  tliat  the  vessel  was  defective  aad 
not  seaworthy,  and  the  burden  of  proving  that,  in  fact,  she  was  sea- 
worthy is  then  thrown  on  the  insured.**  But  even  though  a  vessel 
sinks  from  an  unknown  cause,  the  presimiption  of  unseaworthiness 
is  rebutted,  when  complete  proof  is  ofiFered  as  to  the  youth,  strength, 
and  good  condition  of  the  vessel,  and  there  is  a  reasonable  possibility 
that  some  unseen  peril  whose  effect  was  not  at  the  moment  discov- 
ered may  have  caused  the  loss,  although  the  accident  is  not  fixed 
upon  any  specific  cause.**  Nor  is  a  vessel  shown  to  be  unseaworthy 
at  the  time  of  commencing  her  voyage,  so  as  to  avoid  insurance  on 
her  cargo,  by  the  fact  that  her  boilers  start  to  leak  soon  after  the 
voyage  begins,  after  she  has  gone  agroimd,  where  they  stood  a  stand- 
ard test  before  the  voyage  began,  and  the  vessel  would  have  completed 
the  voyage  in  safety  had  she  not  encountered  an  unforeseen  peril.*' 
The  certificate  of  a  marine  inspector  as  to  the  condition  and  seaworthi- 
ness of  a  vessel,  in  connection  with  his  oath  that,  although  he  has 
no  independent  and  distinct  recollection  of  the  facts  therein  stated, 
so  far  as  he  remembers,  the  statements  therein  contained  were  true 
at  the  date  thereof,  is  competent  evidence  of  the  facts  therein  stated. 
It  is  in  its  nature  a  semi-official  document,  and  although  not  made 
in  pursuance  of  any  positive  enactment  or  rule  of  law,  ranks  with 
entries  made  by  bank  clerks,  messengers,  and  other  similar  agents.** 
A  survey  is  frequentiy  made  evidence  of  the  unseaworthiness  of  a 
vessel  avoiding  a  policy,  and  where  this  is  the  case  a  regular  survey 
is  conclusive  imless  it  condemns  the  vessel  for  causes  other  than  those 
named  in  the  policy,*'  and  where  the  insured  has  procured  a  survey 
and  condemnation,  which  is  made  on  the  ground  of  decay,  he  cannot 

10.  Martin  v.  Fishing  Ins.  Co.,  20  336, 14  Rev.  Rep.  73, 14  Eng.  Rnl.  Cas. 
Pick.  (Mass.)  389,  32  Am.  Dec.  220.  50  and  note. 

11.  Dupeyre  v.  Western  Marine,  etc,  12.  Snethen  v.  Memphis  Ins.  Co.,  3 
Ins.  Co.,  2  Rob.   (La.)   457,  38  Am.  La.  Ann.  474,  48  Am.  Dec.  462. 

Dec.  218;  Bamewall  v.  Church,  ICaines  13.  St.  Paul  Fire,  etc.,  Ins.  Co.  v. 

(N.  Y.)  217,  2  Am.  Dec.  180;  Taloot  v.  Pacific  Cold  Storage  Co.,  157  Fed.  626, 

Commercial  Ins.  Co.,  2  Johns.  (N.  T.)  95  C.  C.  A.  14, 14  L.R.A.(N.S.)  1161. 

124,  3  Am.  Dec.  406;  Brown  ▼.  Girard,  14.  Perkins  v.  Augusta  Ins.,  etc.,  Co.j 

4  Yeates  (Pa.)  115,  2  Am.  Dec.  400;  10  Gray  (Mass.)  312,  71  Am.  Dee.  654. 

Prescott  v.  Union  tas.  Co.,  1  Whart.  15.  Dorr  v.  Pacific  Ins.  Co.,  7  Wheat. 

(Pa.)  399,  30  Am.  Dee.  207;  WaUace  581,  6  U.  S.  (L.  ed.)  528:  Janney  ▼. 

▼.  De  Pan,  1  Brev.  (S.  G.)  252,  2  Am.  Columbian  Ins.  Co.,  10  Wbeat  411,  6 

Pee.  662:  Watwn  v.  Oaric,  1  DoiH.  U.  S.  (L.  ed.)  354;  H^  ▼.  Marine  Ins. 
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allege  that  the  condemnatioD  was  without  authority."  A  survey  made 
under  authority  of  law  also  is  admissible  to  prove  unseaworthiness.^' 
Where  there  is  a  conflict  of  evidence  as  to  seaworthiness  the  issue  is 
one  for  the  jury.** 

Property  Inauranee  Other  Than  Marine 

224.  Description  of  Building  or  Premises  Generally. — It  has  some- 
times been  held  that  a  description  of  the  property  insured  is  a  war- 
ranty which  must  be  true  in  order  to  support  a  recovery,  as  in  the 
case  of  a  description  of  a  house  as  a  "frame  house  filled  in  with  brick" 
in  which  case  there  can  be  no  recovery  if  there  was  no  brick  filling.'* 
Usually,  however,  the  description  of  the  property  insured  is  not  con- 
sidered to  be  a  warranty,**  and  accordingly  the  fact  that  a  policy 
of  insurance  on  a  dwelling  house  misdescribes  the  land  on  which  the 
dwelling  is  situated  does  not  afifect  the  risk  nor  render  the  policy 
void.*  Nor  is  a  statement  regarding  the  dimensions  of  a  building, 
in  an  application  for  insurance,  warranted  correct  by  a  warranty  that 
the  description  and  statement  of  the  condition,  situation,  value,  occu- 
pancy, and  title  of  the  property  are  true.*  But  insurance  against 
loss  by  fire  on  a  building  as  a  dwelling  house  is  void  if  it  is  in  fact 
a  hotel,  and  the  risk  of  a  dwelling  house  is  less  hazardous  than  that 
of  a  hotel.'  A  building  in  process  of  construction  is  not  within  the 
meaning  of  an  instruction  by  an  insurance  company  to  its  agent  not 
to  insure  unoccupied  buildings.* 

225.  Vicinity  to  Other  Buildings. — The  failure  to  mention  build- 
ings within  the  distance  prescribed  in  an  application  renders  void  a 
policy  making  the  statements  warranties.*  Where,  however,  in  answer 
to  a  question  as  to  the  buildings  within  a  certain  distance  the  insured 
gives  a  description  of  the  "nearest"  buildings,  the  insurer,  accepting 
such  answer,  cannot  object  because  other  buildings  within  the  pre- 
scribed distance  were  not  mentioned.*    A  warranty  as  to  "exposing 

Co.,  8  Johns.  (N.  Y.)  163,  5  Am.  Dee.       2.  National  Mut.   Fire  Ins.   Co.  t. 
331.  Duncan,  44  Colo.  472,  98  Pac.  634,  20 

16.  Janney  v.  Columbian  Ins.  Co.,  L.RJL.(N.S.)  340. 

10  Wheat.  411,  6  D.  S.  (L.  ed.)  354.  3.  Thomas    v.     Commercial    Union 

17.  Brown  v.  Qirard,  4  Yeates  (Pa.)  Assur.  Co.,  162  Mass.  29,  37  N.  E.  672, 
115,  2  Am.  Dec.  400.  44  A.  S.  B.  323. 

18.  Western  Assur.  Co.  v.  Cbesa-  4.  Harris  v.  North  America  Ins.  Co., 
peake  Lighterage,  etc,  Co.,  105  Md.  190  Moss.  361,  77  N.  E.  493,  4  LJIJl 
232,  65  AU.  637, 11  Ann.  Cas.  956.         (N.S.)  1137, 

19.  Fowler  v.  Aetna  Fire  Ins.  Co.,  6.  Tebbetts  v.  Hamilton  Mat.  Ins. 
6  Cow.  (N.  Y.)  673, 16  Am.  Dec.  460.  Co.,  1  Allen  (Mass.)  305,  79  Am.  Dec. 

20.  Note:  16  Am.  Dec.  467.  740;  Froet  v.  Saratoga  Mat.  Ins.  Co., 
1.  Kansas  Farmers'  Fire  Ins.  Co.  ▼.  5  Denio  (N.  Y.)  164,  49  Am.  Dee.  234 

Baindon,  52  Kan.  486,  35  Pae.  16,  39      6.  Gates  v.  Madison  Gonnty  Mat 
A.  S.  £.  366  and  note.  Ins.  Co.,  5  N.  Y.  469, 56  Am.  Dee.  360. 
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buildings"  applies  only  to  buildings  which  tend  to  increase  the  riak/ 
and  where  a  policy  requires  the  insured  to  state  the  distance  of  a 
building  insured  from  neighboring  structures,  an  omission  to  men- 
tion buildings  on  another  street,  and  from  which  there  was  no  reason- 
able apprehension  of  danger,  is  not  such  a  suppression  of  the  truth 
as  invalidates  the  policy,  though  the  fire  is  communicated  from  them.^ 
In  an  application  for  insurance,  where  neighboring  buildings,  one  of 
which  is  a  carpenter  shop,  are  properly  located  and  described,  and 
the  purposes  for  which  they  are  used  stated,  in  response  to  inquiries, 
it  is  neither  a  fraudulent  concealment  of  material  facts,  nor  a  breach 
of  the  covenants  of  the  assured,  to  omit  to  state  that  such  carpenter 
shop  is  heated  by  stoves,  unless,  perhaps,  the  het^ting  was  effected  in 
an  unusual  and  extraordinary  manner.*  Where  the  insured,  in  answer 
to  a  question  as  to  the  locaUty  of  neighboring  buildinp,  describes 
certain  sheds  in  conformity  to  the  truth,  but  adds  that  they  "would 
not  endanger  the  buildings  if  they  should  bum,"  this  addition  is  but 
matter  of  opinion,  and  does  not  amount  to  a  misrepresentation,  if 
honestly  made.^" 

226.  Use  and  Occupancy  of  Premises. — ^While  the  description,  in  a 
policy,  of  a  building  insured  as  a  "dwelling  house"  is  not,  in  the 
absence  of  misrepresentation  or  concealment  as  to  the  fact  of  occupa- 
tion, a  warranty  that  the  building  is  occupied  as  a  dwelling,^*  yet  it 
has  been  considered  that  a  description  of  a  building  as  "occupied  as 
a  dwelling"  is  a  warranty  which  is  broken  when  in  fact  the  building 
was  unoccupied.**  There  is,  however,  no  warranty  that  the  insured 
occupies  the  insured  premises  as  a  residence  where  the  application 
states  that  the  second  story  is  occupied  as  a  lodging  house,  and  family 
residence  in  rear,  and  also  states  that  the  second  story  is  occupied  by 
a  tenant  as  a  lodging  house.**  Where  it  is  stipulated  that  if  the 
assured  shall  cause  the  buildings,  goods  or  other  property  insured  to 
be  described  in  his  policy  otherwise  than  as  they  really  are,  so  that 
they  be  charged  at  a  lower  premium  than  is  therein  proposed,  the 
policy  shall  be  of  no  force,  to  avoid  the  policy  it  must  be  shown 
that  the  misrepresentation  was  operative  to  reduce  the  premium.** 
A  warranty  that  the  insured  premises  are  "occupied  as  a  boarding 

7.  Macatawa  Transp.   Co.  v.  Tire-  N.  T.  508,  27  Am.  Rep.  86. 

men's  Fund  Ins.  Co.,  168  Mich.  365,  12.  Alexander  v.  Qermania  Fire  Ins. 

134  N.  W,  193,  Ann.  Cas.  1913C  69  and  Co.,  66  N.  Y.  464,  23  Am.  Rep.  76. 

note.  And  see  Boyd  v.  Vanderbilt  Ins.  Co., 

8.  Dennison  t.  Thomaston  Mnt.  Ins.  90  Tenn.  212, 16  S.  W.  470,  25  A.  S.  B. 
Co.,  20  Me.  125,  37  Am.  Dec  42.  676  (occupied  by  grood  tenants). 

9.  Girard  Fire,  etc.,  Ins.  Co.  t.  13.  Menk  v.  Home  Ins.  Co.,  76  Cal. 
Stephenson,  37  Pa.  St  293,  78  Am.  51, 14  Pac  837, 18  Pac  117, 9  A.  S.  R. 
Dee.  423.  158. 

10.  Dennison  v.  Thomaston  Mnt.  14.  Franklin  Fire  Ins.  Co.  t.  Mar- 
Ins.  Co.,  20  Me.  125,  37  Am.  Dec.  42.  tin,  40  N.  J.  L.  568,  29  Am.  Rep.  271. 

U.  Browning  ▼.  Home  Ins.  Co.,  71 
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house"  is  not  broken  by  their  occupancy  in  part  as  a  bajroom  and 
billiard  room,  where  such  occupancy  ia  not  forbidden  and  does  not 
increase  the  risk,**  but  where  a  policy  states  that  it  is  on  a  machine 
shop  no  recovery  can  be  had  where  in  fact  the  building  was  used 
to  manufacture  organs,  even  though  the  insured  did  not  know  of 
the  representations  made  to  procure  the  policy.**  A  representation 
that  the  insured  in  a  liability  policy  does  not  operate  a  railroad  is 
not  false  where  the  insured  operates  a  small  tramway  for  hauling  dirt 
which  is  run  by  gravity.*' 

227.  Value  of  Property. — ^l^ndoubtedly  such  intentional  misrepre- 
sentation of  the  value  of  the  property  insured  as  would  influence  the 
insurer,  and  without  which  tiie  policy  would  not  have  been  issued, 
renders  it  void  and  it  is  immaterial  whether  the  policy  ia  a  valued 
or  open  one.**  Where,  however,  there  is  no  provision  in  the  policy 
on  the  subject  an  unintentional  overvaluation  does  not  avoid  the  pol- 
icy.*'  Although  the  insured  may  have  put  a  value  on  his  property 
greatly  in  excess  of  its  cash  value  in  the  market,  yet  if  he  ^d  so  in 
good  faith,  and  in  the  honest  belief  that  the  property  was  worth  the 
valuation  put  upon  it,  and  without  any  intention  to  mislead  or  de- 
fraud the  insurance  company,  such  overvaluation  is  not  fraudu- 
lent so  as  to  defeat  a  recovery.**  However,  an  overvaluation  is  a 
circumstance  which  may  be  considered,  in  connection  with  others, 
in  determining  whether  the  insured  destroyed  the  property  for  the 
purpose  of  defrauding  the  company,  where  that  is  relied  upon  as  a 
defense.*  Where  the  application  for  insurance  contains  the  covenant 
of  the  assured  that  he  has  in  that  instrument  made  a  just,  full  and 
true  statement  of  all  material  facts  in  regard  to  the  condition,  situa- 
tion, value  and  risk  of  the  property,  so  far  as  known  to  him,  it  is 
only  a  covenant  of  good  faith  on  the  part  of  the  assured,  and  is  not 
broken,  so  far  as  it  relates  to  the  value  of  the  property,  unless  the 
estimates  by  the  assured  are  intentionally  excessive,  and  this  is  true 

15.  Martin  v.  State  Ins.  Co.,  44  N.  J.  Borden  v.  Hingham  Mat.  Fire  Ins.  Co., 
L.  485,  43  Am.  Rep.  397.  18  Pick.   (Mass.)   523,  29  Am.  Dec 

16.  Goddard  v.  Monitor  Mut.  Fire  614;  Cohen  v.  Charleston  Fixe,  etc, 
Ins.  Co.,  108  Mass.  56,  11  Am.  Rep.  Ins.  Co.,  Dud.  Law  (S.  C.)  137, 31  Am. 
307.  Dec.  649. 

17.  Sonth   Enoxville  Brick  Co.   ▼.      Note:  29  Am.  Dec  618. 

Empire  State  Snrity  Co.,  126  Tenn.  20.  Franklin     Fire     Ins.     Co.     v. 

402,  150  S.  W.  92,  Ann.  Cas.  1913B  Vaughan,  92  U.  8.  516,  23  D.  S.  (L. 

107.  ed.)  740;  Bowlns  v.  Phcaniz  Ins.  Co., 

18.  Eeeler  v.  Niagara  Fire  Ins.  Co.,  133  Ind.  106,  32  N.  E.  319,  20  LJKA. 
16  Wis.  523,  84  Am.  Dec.  714.  400. 

Note;  29  Am.  Dec.  617.  1.  Insurance  Co.  «t  North  America 

19.  Hodgson  ▼.  Marine  Ins.  Co.,  5  ▼.  McDowell,  50  lU.  120,  99  Am.  Dec. 
Craach  100,  3  U.  S.  (L.  ed.)  48;  In-  497. 

snnuioe  Co.  of  NorUi  America  v.  Mc-      Note:  29  Am.  Dec  019. 
Dowell,  50  HI.  120,  99  Am.  Dec.  497; 
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though  ihe  policy  makes  the  representation  a  warranty.'  But  a  policy 
of  fire  insurance  conditioned  to  be  void  for  overvaluation  is  vitiated 
by  any  substantial  overvaluation,  whether  fraudulent  or  innocent,* 
and  the  valuation  at  one  thousand  five  hundred  dollars  in  an  appli- 
cation for  insurance  of  a  building  which  is  worth  only  two  hundifed 
dollars  cannot  be  regarded  as  so  approximately  correct  as  to  comply 
with  a  warranty  of  the  statement  of  value.* 

228.  Title  of  Insured  Generally. — ^If  the  subject  matter  of  an  insur- 
ance is  rightly  described  in  the  policy,  it  is  not  necessary  to  specify 
the  interest  of  the  assured,  unless  the  interest  is  of  such  a  nature  as 
to  be  material  to  the  risk  insured  against,  and  (except  in  such  a  case) 
the  assured  may  recover  upon  the  policy  for  such  insurable  interest 
as  he  has.*  Not  only  is  it  unnecessary  that  the  interest  should  be 
described  in  the  policy,  but  a  policy  may  be  validly  effected  on  an 
interest  the  extent  or  existence  of  which  is  unknown  to  both  parties 
at  the  time  of  effecting  the  policy,  and  is  only  ascertained,  it  may  be, 
after  the  loss  has  become  known.*  Generally  speaking,  it  is  undoubt- 
edly true  that  any  misrepresentation  with  regard  to  the  ownership 
of  the  property  insured  will  suffice  to  vitiate  the  policy.  But  policies 
are  constantly  applied  for  and  granted  on  general  stocks  of  goods 
held  in  trust  or  on  consignment  for  numerous  and  unknown  parties. 
In  such  cases.it  is  not  expected,  nor  would  it  be  possible,  that  the 
insurers  should  be  informed  as  to  the  ownership.  They  are  content 
to  insure  for  the  benefit  of  whom  it  may  concern.  Of  course  an 
omission  to  disclose  the  ownership  in  such  cases  cannot  be  regard- 
ed as  an  improper  concealment.'  And  where,  in  case  of  a  mutual 
company,  the  insurer  is  entitled  to  a  lien  on  the  insured  premises, 
a  matenal  misrepresentation  or  concealment  in  relation  to  the  title 
will  avoid  the  policy.*  A  representation  in  an  application  for  insur- 
ance on  an  undivided  interest  in  premises  that  the  applicant  is  the 
owner  of  the  buildings  insured  is  true  if  the  applicant  owns  the  undi- 

2.  Kansas  City  First  Nat.  Bank  v.  4.  National  Mnt.  Fire  Ins.  Co.^v. 
Hartford  Fire  Ins.  Co.,  95  U.  S.  673,  Duncan,  44  Colo.  472,  98  Pac.  634,  20 
24  U.  S.  (L.  ed.)  563;  Hebing  v.  Svea  L.R.A.(N.S.)  340. 

Ins.  Co.,  54  Cal.  156,  35  Am.  Rep.  72  5.  Howard  Fire  Ins.  Co.  v.  Chase,  5 
and  note;  Wheaton  v.  North  Britfah,  WaU.  509, 18  U.  S.  (L,  ed.)  524;  Wain- 
etc,  Ins.  Co.,  76  Cal.  415, 18  Pac.  758,  ^r  v.  Milford  Mut.  Fire  Ins.  Co.,  153 
«  A.  S.  E.  216;  National  Mnt.  Fire  Ins.  Mass.  335,  26  N.  E.  877, 11  L.R.A.  598 
Co.  V.  Duncan,  44  Colo.  472,  98  Pac.  and  note;  Morrison  v.  Tennessee  Fire, 
634,  20  L.R.A.(N.S.)  340;  Kenton  Ins.  etc.,  Ins.  Co.,  18  Mo.  262,  59  Am.  Dec. 
Co.  V.  Wigginton,  89  Ky.  330, 12  S.  W.  299;  Crowley  v.  Cohen,  3  B.  &  Ad.  478, 
668,  7  L.R.A.  81;  Baker  v.  State  Ins.  23  E.  C.  L.  124, 13  Eng.  Rnl.  Cas.  314. 
Co.,  31  Ore.  41, 48  Pac.  699, 65  A.  S.  R.  6.  Note :  13  Eng.  Rnl.  Cas.  330. 
807;  Lynchburg  Fire  Ins.  Co.  ▼.  West,  7.  Phoenir  Ins.  Co.  v.  Hamilton,  14 
76  Va.  575, 44  Am.  Rep.  177.  WaU.  504,  20  U.  8.  (L.  ed.)  729. 

3.  Bontelle  v.  Westchester  Fire  Ins.  8.  Mutual  Fire  Ina.  Co.  ▼.  Deale,  18 
Co.,  51  Yt.  4,  31  Am.  Sep.  666.  Md.  26,  79  Am.  Dee.  673. 

Notet  29  Am.  Dec.  620. 
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vided  interest  specified,*  and  where  two  peraooB  insured  are  own- 
ers of  the  property  in  severally  and  ttie  title  of  each  is  absolute,  a 
representation  that  the  absolute  title  is  in  the  insured  is  not  false.  ^* 
The  answer  "deed,"  in  an  application  for  fire  insurance,  to  the  ques- 
tion, "What  is  your  title  to  or  interest  in  the  properly?"  is  not  a 
warranty  of  a  grant  in  fee  of  a  freehold  estate,  but  is  conastent  with 
any  interest  originating  in  a  deed.**  A  statute  avoiding*  a  transfer 
of  land  as  against  third  persons,  unless  it  is  recorded,  does  not  render 
the  purchaser's  title  void,  so  as  to  entitle  one  insuring  the  property 
at  his  request  to  avoid  the  policy  because  he  asserted  that  the  title 
was  in  himself,  the  insurance  company  not  being  a  third  person 
within  the  meaning  of  the  statute.**  The  validity  of  a  renewal  policy 
of  fire  insurance  issued  to  a  corporation  is  not  affected  by  the  fact 
that  the  assured  corporation  has  changed  its  name  without  tiie  knowl- 
edge of  "the  insurer,  and  that  the  policy  was  issued  in  the  original 
name  of  the  assured.*' 

229.  Provision  Requiring  Sale  and  Unconditional  Ownership. — 
Standard  policies  now  in  use  usually  provide  that  the  policy  shall 
be  void  if  the  insured  is  not  the  sole  and  unconditional  owner  of  the 
property  insured.  Such  a  clause  applies  to  conditions  existing  at  the 
date  of  the  policy,  and  not  to  future  changes  in  title.**  The  just-  and 
reasonable  purpose  in  requiring  the  insured  to  have  the  unconditional 
and  sole  ownership  of  the  property  insured  is  to  give  protection  only 
to  those  upon  whom  the  loss  insured  against  would  inevitably  fall 
but  for  the  insurance,  and  to  avoid  taking  risks  for  those  whose  lack 
of  interest  or  whose  Contingent  interest  in  the  property  insured  might 
tend  to  encourage  carelessness  or  wrongdoing  in  the  use  or  preserva- 
tion of  the  property.*'  By  fair  construction  and  intendment  the  "un- 
conditional and  sole  ownership"  of  property  for  the  purposes  of  insur- 
ance is  in  those  upon  whom  the  loss  insured  against  would  certainly 
fall,  not  as  a  matter  of  mere  contract  obligation,  but  as  the  result 
of  real  bona  fide  rights  in  the  property  insured.*'  To  be  uncondi- 
tional and  sole  an  interest  must  be  completely  vested  in  the  assured, 
not  contingent  or  conditional  nor  for  others,  nor  in  common,  but  of 
such  nature  that  the  assured  must  sustain  injury  or  loss  if  the  property 

9.  Barnes  v.  Union  Mut.  Fire  Ins.  13.  Peever  Mercantile  Co.  v.  State 
Co.,  51  Me.  110,  81  Am.  Dec.  562.  Mut.  Fire  Ass'n,  23  S.  D.  1, 119  N.  W. 

10.  Beebe  v.  Ohio  Farmers'  Ins.  Co.,  1008, 19  Ann.  Cas.  1236. 

93  Mich.  514,  53  N.  W.  818,  32  A.  S.  R.  14.  Parson  v.  Lane,  97  Minn.  98, 106 
519,  18  L.R.A.  481  and  note.  N.  W.  485,  4  L,R.A.(N.S.)  231,  7  Ann. 

11.  Merrill  v.  Agricnltural  Ins.  Co.,   Cas.  1144  and  note. 

73  N.  Y.  462,  29  Am.  Rep.  184.  15.  Phenii  Ins.  Co.  v.  Hilliard,  59 

12.  Grow  v.  Phenix  Ins.  Co.,  94  Fla.  590,  52  So.  799, 138  A.  S.  E.  171. 
Miss.  201,  48  So.  298,  22  L.R.A.(N.S.)  16.  Phenix  Ins.  Co.  v.  HilUard,  59 
<»2  and  note.  Fla.  590,  52  So.  799, 138  A.  S.  B.  171. 
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is  destroyed,  and  this  is  so  whether  the  title  is  legal  or  equitable.*' 
An  insured's  ownership  is  sole  when  no  one  else  has  any  interest  in 
the  property  as  owner,  and  is  unconditional  when  the  quality  of  the 
estate  is  not  limited  or  affected  by  any  condition.**  The  burden  of 
proving  that  the  ownership  of  the  insured  was  not  sole  and  uncon- 
ditional is  on  the  insurer.**  One  who  owns  property  subject  to  a 
lease  is  the  sole  and  unconditional  owner.**  And  the  fact  that  the 
building  insured  was  erected  by  the  lessee  does  not  affect  the  sole  and 
unconditional  ownership  of  the  lessor  where  he  paid  for  its  erection.* 
Likewise  one  having  a  life  estate  has  been  held  to  be  the  sole  and 
unconditional  owner,  where  he  does  not  hold  jointly  and  his  life 
estate  is  unconditional.'  Although  the  insured  premises  have  been 
conveyed  to  the  insured  without  consideration,  and  for  the  fraudulent 
purpose  of  placing  them  beyond  the  reach  of  the  grantor's  creditors,* 
and  the  creditors  of  the  grantor  have  been  adjudged  to  have  the  right 
to  avoid  to  the  extent  of  selling  the  property  so  far  as  may  be  neces- 
sary to  discharge  their  obligations,*  the  grantee's  title  has  been  con- 
sidered sole  and  unconditional.  Where  the  insured  is  in  possession 
of  property  claiming  the  full  title  thereto  under  a  deed  conveying 
the  entire  title,  his  title  is  sole  and  unconditional  though  the  deed 
contains  a  covenant  by  the  grantors  to  obtain  a  conveyance  from 
another  heir  of  the  former  owner,*  and  the  same  is  true  though  the 
property  was  acquired  by  the  insured  by  devise,  "to  be  his  forever 
for  his  own  proper  use,"  subject  only  to  a  restriction  of  alienation 
until  he  attains  a  certain  age,  having  yet  thirteen  years  to  run.*  Nor 
is  that  a  breach  of  the  sole  and  unconditional  ownership  clause  where 
the  property  insured  is  situated  upon  a  government  homestead  owned 
and  claimed  by  the  insured,  in  which  the  legal  title  remains  in  the 
United  States  government,  and  on  which  final  proof  is  not  made  until 
after  the  'loss  by  fire,  since  in  case  of  loss  the  entire  loss  falls  upon 
the  homesteader,  and  the  government  has  no  interest  in  the  property 

17.  Phenix  Ins.  Co.  v.  Hilliard,  69  Co.,  55  W.  Va.  342,  47  S.  E.  101,  2 
Fla.  590,  52  So.  799, 138  A.  S.  R.  171 ;  Ann.  Cas.  99.  But  see  Hartford  Fire 
Hartford  Fire  Ins.  Co.  v.  Keating,  86  Ins.  Co.  v.  Keating,  86  Md.  130,  38  Atl. 
Md.  130,  38  Atl.  29,  63  A.  S.  R.  499.  29,  63  A.  S.  R.  499,  containing  dictum 

18.  Bacot    V.    Phenix    Ins.    Co.    of  to  the  contrary. 

Brooklyn,  96  Miss.  223,  50  So.  729,  3.  Rothester  Loan,  etc.,  Co.  v.  liber- 
Ann.  Cas.  1912B  262,  26  L.B,A.(N.S.)  ty  Ins.  Co.,  44  Neb.  537,  62  N.  W.  877, 
1226.  48  A.  S.  E.  745. 

19.  Atlas  Fire  Ins.  Co.  v.  Malone,  4.  Steinmeyer  ▼.  Steinmeyer,  64 
«9  Ark.  428, 138  S.  W.  962,  Ann.  Caa.  S.  C.  413,  42  8.  E.  184,  92  A.  S.  R. 
1913B  210  and  note.  809, 59  L.R.A.  319. 

20.  Dolliver  v.  St.  Joseph  Fire,  etc.,  6.  Atlas  Fire  Ins.  Co.  v.  Malone,  99 
Ins.  Co.,  128  Mass.  315,  35  Am.  Rep.  Ark.  428,  138  S.  W.  962,  Ann.  Gas. 
378.  1913B  210. 

1.  Ljreoming  Fire  Ins.  Co.  ▼.  Haven,      6.  Yost  ▼.  Dwelling  Hoose  Ins.  Co., 
86  U.  S.  242,  24  U.  S.  (L.  ed.)  473.         179  Pa.  St.  381,  36  Atl.  317, 57  A.  8.  R. 
8.  Medley  ▼.  Qerman  Alliance  Ins.   604. 
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destroyed.'  On  ih»  other  hand,  one  who  has  purchased  prc^rty  at 
a  judicial  sale,  but  whose  bid  has  not  been  ratified,  nor  the  sale  con- 
firmed by  the  court,  has  not  an  unconditional  and  sole  interest  there- 
in,* nor  have  the  sole  owners  of  the  capital  stock  of  a  corporation  the 
sole  and  unconditional  ownership  of  the  corporate  property.*  Other 
instances  of  ownership  held  to  be,  or  not  to  be,  sole  and  unconditional 
are  given  in  the  succeeding  paragraphs. 

230.  Other  Provisions  Relating  to  Title. — ^An  insurance  company 
has  a  right  to  insert  a  condition  in  a  policy  that  it  shall  not  be  Uable 
if  the  title  or  interest  of  the  assured  is  less  than  the  entire,  absolute, 
unconditional,  unencumbered  fee  simple  ownership;  and  if  the  in- 
sured has  not  such  a  title  or  interest,  he  cannot  recover  on  the  policy.** 
However,  an  assured  who  describes  the  insured  property  as  "my  house" 
or  "his"  does  not  thereby  warrant  his  title  to  the  realty  to  be  an 
unencumbered  fee  simple  title,**  and  if  the  insured  has  a  freehold  in 
the  land  and  the  exclusive  right  of  occupation  and  disposal  of  the 
house,  a  repreacotation  that  the  house  is  his  own,  though  not  strictly 
accurate,  is  not  a  misrepresentation  avoiding  the  policy,  there  being 
no  intentional  deception,  and  no  overestimate  of  the  value  of  the 
house.**  A  condition  avoiding  the  policy,  if  the  interest  of  the  insxired 
be  other  than  an  absolute  fee  simple,  means  only  that  he  shall  not  have 
a  limited  interest,  but  shall  claiin  and  hold  under  a  conveyance  pur- 
porting to  inveet  him  with  an  estate  in  fee ;  but  an  applicant  for  insur- 
ance is  not  called  upon  to  settle  questions  of  title  with  very  great  pre- 
cision, and  the  fact  that  ibere  is  a  naked  legal  title  outstanding  will 
n<)t  avoid  the  policy  if  the  a«eured  is  tbe  entire  beneficial  owner  of 
the  premises.**  But  where  an  ;>aured  represents  his  title  as  "good." 
and  the  policy  provides  that  it  sbaii  be  void  if  the  building  stands  on 
land  to  which  the  insured  has  not  a  perfect  title,  no  recovery  can  be 
had  for  the  destruction  of  a  building  erected  on  lands  entered  as  a 
placer  claim  and  approved  by  local  land  officers,  where  previous  to 
the  loss  the  entry  was  canceled  by  superior  officers  as  not  subject 
to  entry  as  mineral  lands.**  A  condition  that  if  the  interest  of  the 
insured  is  not  absolute,  it  must  be  represented  to  the  company,  and 

7.  Allen  v.  Phoenix  Assur.  Co.,  12  18  Md.  26,  79  Am.  Dec.  673;  Rohrbach 

Idaho  653,  88  Pac.  245,  10  Ann.  Gas.  v.  Germania  Fire  Ins.  Co.,  62  N.  Y. 

328,  9  I>.R.A.(N.S.)  903.  47,  20  Am.  Eep.  461;  Hartford  Pro- 

5.  Hartford  Fire  Ins.  Co.  v.  Keating,  tection  Ins.  Co.  v.  Harmer,  2  Ohio  St. 

86  Md.  130,  38  Atl.  29,  63  A.  S.  R.  499.  452,  59  Am.  Dec  684. 

9.  Syndicate  Ins.  Co.  v.  Bohn,  65  12.  Curry  v.  Com.  Ins.  Co.,  10  Pick. 
Fed.  165,  12  C.  C.  A.  531,  27  L.R.A.  (Mass.)  535,  20  Am.  Dec.  547. 

««14.  13.  Phenix  Ins.  Co.  v.  Bowdre,  67 

10,  Tyree  v.  Virginia  Fire,  etc.,  Ins.  Miss.  620,  7  So.  596,  19  A.  S.  R.  326. 
Co.,  55  W.  Va.  63,  46  S.  E.  706,  104  14.  German  Ins.  Co.  v.  Hayden,  21 
A.  S.  R.  983,  66  L.R.A.  657,  2  Ann.  Colo.  127,  40  Pac  453,  52  A.  S.  R. 
Cas.  30  206. 

li.  Mutual  Fire  Ins.  Co.  t.  Deale, 
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expressed  in  the  policy  in  writing,  does  not  avoid  the  policy  where 
the  insured  represents  himself  as  owner,  and  at  the  time  bases  his 
title  on  a  certificate  of  purchase  at  foreclosure  sale  under  the  laws  of 
a  state  allowing  fifteen  months  for  redemption,  and  it  is  shown  that 
after  the  loss  occurred  he  received  his  final  deed  conveying  the  prop- 
erty in  fee,  no  redemption  having  taken  place.** 

231.  Property  Held  in  Trust. — ^If  a  policy  is  issued  to  the  holder 
of  the  legal  title  to  real  estate,  without  inquiry  by  the  insurer  as  to 
whether  any  other  person  is  interested  in  such  property,  and  no  repre- 
sentations are  made  by  the  insured  further  than  that  he  is  the  owner 
of  the  property,  it  is  no  defense  to  an  action  on  the  policy  that  the 
insured  is  a  mere  trustee  for  an  undisclosed  beneficiary. *•  Nor  is 
holding  property  in  secret  trust  to  defraud  the  creditors  of  the  real 
owner  such  a  holding  in  trust  as  is  contemplated  by  a  condition  in 
an  insurance  policy,  providing  that  "property  held  in  trust  or  on 
commission  must  be  insured  as  such,  otherwise  the  policy  will  not 
cover  such  property,"  and  that  "by  property  held  in  trust  is  intended 
property  held  under  a  deed  of  trust,  or  under  the  appointment  of  a 
court,  or  held  as  collateral  security."  "  One  trustee,  with  the  assent 
of  the  other  trustees,  may  insure  the  trust  estate  in  his  own  name, 
and  that  the  insurance  money  is  to  be  paid  to  a  creditor  of  the  trustee 
so  insuring  furnishes  no  defense  to  the  underwriters.** 

232.  Title  in  Husband  or  Wife. — ^It  is  well  settled  that  a  husband 
is  not  the  sole  and  unconditional  owner  of  property  the  title  to  which 
is  in  his  wife,*'  even  though  the  property  is  occupied  as  a  homestead,*" 
nor  does  such  a  title  satisfy  a  provision  avoiding  the  policy  if  his 
interest  is  any  other  than  a  perfect  legal  and  equitable  ownership.* 
Again,  a  husband  is  not  the  sole  and  unconditional  owner  of  property 
in  which  his  wife  has  a  joint  interest,  though  it  has  been  held  that 
he  may  insure  in  his  own  name  buildings  erected  with  community 
funds  on  his  wife's  realty,  and  that  a  wife  may  insure  as  absolute 
owner  her  property  in  which  her  husband  has  a  homestead  interest.* 
If  a  tenant  by  the  entirety  procures  insurance  on  a  building  on  the 
land,  stating  in  his  application  that  he  holds  the  title  by  "deed,"  and 

16.  Qaylord  v.  Lamar  Fire  Ins.  Co.,  745,  30  A.  S.  R.  805  and  note;  Tyree  v. 
40  Mo.  13,  93  Am.  Dec.  289.  Virginia  Fire,  etc.,  Ins.  Co.,  55  W.  Va. 

16.  Rochester  Loan,  etc.,  Co.  v.  Lib-  63,  46  S.  E.  706,  104  A.  S.  R.  983,  66 
erty  Ins.  Co.,  44  Neb.  537,  62  N.  W.  L.R.A.  657, 2  Ann.  Cas.  30. 
877,  48  A.  S.  R.  745.  Note:  Ann.  Cas.  1912B  269. 

17  Ayres  v.  Hartford  Fire  Ins.  Co.,  20.  Bacot  v.  Phoenix  Ina.  Co.  of 
17  la.  176,  85  Am.  Dec.  553.  Brooklyn,  96  Miss.  223,  50  So.  729, 

18.  Howard  Fire  Ins.  Co.  v.  Chase,  Ann.  Cas.  1912B  262,  25  L.R_A.(N.S.) 
5  Wall.  509, 18  U.  S.  (L.  ed.)  524.  1226. 

19.  Mcintosh  v.  North  State  Fire  1.  Planters  Mnt.  Ina.  Co.  v.  Loyd, 
Ins.  Co.,  152  N.  C.  50,  67  8.  E.  45, 136  67  Ark.  584,  56  S.  W.  44,  77  A.  S.  R. 
A.  S.  R.  818:  Diffenbaugh  ▼.  Union  136, 

Fire  Ina.  Co.,  150  Fa.  St  270j  24  Atl.      2.  Note:  Ann.  Gas.  lfll2B  270. 
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receives  a  policy  conditioned  that  it  shall  be  void,  "if  the  interest 
of  the  insured  be  other  than  unconditional  and  sole  ownership,  or 
if  the  subject  of  insurance  be  a  building  on  ground  not  owned  by  the 
insured,  in  fee  simple,"  he  is  entitled  to  recover  if  not  guilty  of  wilful 
misrepresentation,  as  such  application  is  sufficient  to  put  the  insurer 
on  inquiry  as  to  the  nature  of  the  insured  title,  and  that  by  issuing 
the  policy  without  inquiry  the  condition  in  the  policy  is  waived.' 
Thus  a  husband  is  not  divested  of  the  "sole  and  unconditional"  owner- 
ship of  property  by  a  decrefe  of  divorce  awarding  possession  thereof 
temporarily  to  his  wife  and  reserving  the  question  of  division  for 
future  determination.*  And  a  policy  of  insurance  issued  to  a  husband 
and  wife  cannot  be  avoided  on  the  ground  that  the  real  property  de- 
scribed therein  was  wholly  hers  and  the  personal  property  wholly  his, 
while  in  the  application  it  was  represented  as  theirs  jointly.  By  using 
the  word  "jointly"  they  did  not  necessarily  affirm  that  they  were  ten- 
ants in  common,  but  merely  that  they  together  owned  the  property 
and  that  no  other  person  was  interested  in  it,  it  being  in  their  joint 
possession  and  use  as  husband  and  wife.'  A  statement  in  answer  to  a 
question  as  to  titie  that  the  insured's  "deceased  wife  held  the  deed"  is 
not  a  true  representation  of  the  fact  that  the  wife  owned  the  property 
and  that  the  insured  had  a  general  Uen  thereon  as  a  creditor.*  If  a 
married  woman  has  an  insurable  interest  in  goods  purchased  by  her  on 
credit,  her  concealment  of  her  coverture  at  the  time  of  taking  the 
policy  is  not  a  fact  material  to  the  risk,  nor  are  her  rights  aflPected  by 
private  instructions  to  agents,  uncommunicated  to  her,  that  they  are 
not  to  Issue  insurance  on  stocks  of  merchandise  in  the  hands  of  mar- 
ried women.'  Again,  where  a  married  woman  insures  her  realty 
which  she  acquired  before  coverture,  the  existence  of  the  marriage 
relation  need  not  be  stated  in  the  application  for  a  policy  of  insurance, 
which  requires  a  statement  of  the  interest  of  the  assured  when  it  is 
"not  an  absolute  ownership."  Her  estate  continues  to  be  absolute  after 
marriage,  although  the  husband  is  entitled  to  a  joint  occupancy  and 
a  contingency  by  curtesy.*  An  insurance  made  by  an  insurance 
company  at  its  own  risk,  on  a  husband's  interest  in  his  wife's  prop- 
erty, would  be  covered  by  describing  the  property  as  his;  and  his 
omission  to  state  the  nature  and  extent  of  his  interest,  where  no 
inquiry  was  made,  would  not  avoid  the  policy.' 

3.  ClawBon  v.    Citizens'   Mut.   Fire       6.  Eohrbaeh  v.  Q«rmania  Fire.Ina. 
Ins.  Co.,  121  Mich.  591,  80  N.  W.  573,  Co.,  62  N.  Y.  47,  20  Am.  Rep.  451. 

80  A.  S.  R.  538.  7.  Queen  Ins.  Co.  v.  Young,  86  AU. 

4.  Hix  V.  Sun  Ins.  Co.,  94  Ark.  485,  424,  5  So.  116, 11  A.  S.  R.  51. 

127  S.  W.  737,  140  A.  S.  R.  138.  8.  Commeroial  Ins.  Co.  v.  Sparkne- 

5.  Webster  v.  Dwelling  House  Ins.  ble,  52  lU.  53,  4  Am.  Rep.  682. 

Co.,  53  Ohio  St.  558,  42  N.  E.  546,  53  9.  Mutual  Fire  Ins.  Co.  v.  Deale,  18 
A.  S.  R.  «58,  30  L.R.A.  719.  Md.  26,  79  Am.  Dec.  673. 
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233.  Mortgage  or  Lien  as  Affecting  Title. — ^A  mortgagor  is  the  sole 
and  unconditional  owner  of  the  mortgaged  premises,^"  or  goods,** 
as  well  as  the  "absolute  owner,"  **  within  the  meaning  of  a  fire  insur- 
ance policy.  And  if  the  purchaser  of  an  animal  on  credit  gives  his 
notes  and  a  chattel  mortgage  to  secure  the  purchase  price,  and  then 
insures  the  life  of  the  animal  for  the  benefit  of  the  vendor  as  his 
interest  may  appear,  a  provision  in  the  contract  of  purchase,  that  if 
the  animal  shall  die,  the  vendor  shall  take  the  insurance  and  give  up 
the  notes,  does  not  constitute  a  breach  of  the  policy  in  which  the 
vendee  is  warranted  to  be  the  "sole,  absolute,  and  unconditional  owner 
of  the  animal  insured.*'  Even  though  a  deed  reserves  a  vendor's 
lien  **  or  the  vendor  is  entitled  thereto  by  law,**  the  grantee  must 
be  considered  the  sole  and  unconditional  owner  of  the  premises. 
Again,  a  mortgagor  against  whom  has  been  rendered  a  decree  of 
strict  foreclosure  has,  before  the  expiration  of  the  period  of  redemp- 
tion, an  insurable  interest  in  the  land,  so  that  a  policy  issued  to  him 
will  not  be  avoided  by  his  mere  omission  to  make  known  the  decree, 
where  there  is  no  fraud.**  A  mortgagee  procuring  insurance  need  not 
disclose  the  nature  of  his  interest  where  no  representation  is  asked 
for  and  the  policy  contains  no  provision  avoiding  it  in  such  a  case.*' 
And  even  where  a  policy  of  fire  insurance  provides  that  if  the  interest 
of  the  insured  in  the  property  be  any  other  than  the  entire,  uncon- 
ditional, and  sole  ownership,  it  must  be  so  expressed  in  the  policy, 
the  interest  of  a  mortgagee  is  sufficiently  described  by  calling  him 
"mortgagee."  *8  The  title  of  the  applicant,  a  first  mortgagee,  also  is 
truly  stated  where  in  answer  to  a  question  as  to  incumbrances  the 

10.  Dolliver  v.  St.  Joseph  Fire,  etc.,   Atl.  1034,  5  L.R.A.  478. 

Ins.  Co.,  128  Mass.  315,  35  Am.  Rep.  12.  Washington    Fire    Ins.    Co.    ▼. 

378;  Caplis  v.  American  Fire  Ins.  Co.,  Kelly,  32  Md.  421,  3  Am.  Rep.  149; 

60  Minn.  376,  62  N.  W.  440, 51  A.  S.  R.  Carson  v.  Jersey  City  Fire  Ins.  Co., 

535;  Carrigan  v.  Lycoming  Fire  Ins.  43  N.  J.  L.  300,  39  Am.  Rep.  584. 

Co.,  53  Vt.  418, 38  Am.  Rep.  687;  Man-  13.  Kells  v.  Northwestern  Livestock 

hattan  Fire  Ins.  Co.  v.  Weill,  28  Grat.  Ins.  Co.,  64  Minn.  390,  67  N.  W.  215, 

(Va.)   389,  26  Am.  Rep.  364;  Moro-  71  N.  W.  5,  58  A.  S.  R.  541. 

tock  Im.  Co.  v.  Rodefer,  92  Va.  747,  14.  Woody  ▼.  Old  Dominion  Ins,  Co., 

24  8.  E.  393,  53  A.  S.  R.  846;  Union  31  Grat.  (Va.)  362,  31  Am.  Rep.  733- 

Assnr.  Soc.  of  London  v.  Nails,  101  15.  Insurance  Co.  of  North  America 

Va.  613,  44  S.  E.  896, 99  A.  S.  R.  923;  ▼.  Pitts,  88  Miss.  587,  41  So.  5,  117 

Quarrier  v.  Peabody  Ins.  Co.,  10  W.  A.  S.  R.  756,  9  Ann.  Cas.  54,  7  L.R.A. 

Va.  507, 27  Am.  Rep.  582.  (N.S.)  627  and  note. 

Note:  L.R.A.1915D  812  et  seq.  16.  Essex  Sav.  Bank  v.  Meriden  Fire 

11.  Petello  V.  Tentonia  Fire  Ins.  Co.,  Ins.  Co.,  57  Conn.  335,  17  Atl.  930,  18 
89  Conn.  175,  93  Atl.  137,  L.R.A.1915D  AU.  324,  4  L.R.A.  759. 

812  and  note;  Dumas  v.  Northwestern  17.  Norwich  Fire  Ins.  Co.  v.  Broom- 
Nat.  Ins.  Co.,  12  App.  Cas.  (D.  C.)  er,  52  HI.  442,  4  Am.  Rep.  618;  King 
246,  40  LJI.A.  358;  Hubbard  v.  Hart-  v.  State  Mut.  Fire  Ins.  Co.,  7  Cush. 
ford  Fire  Ins.  Co.,  33  la.  325,  11  Am.  (Mass.)  1,  54  Am.  Dec.  683  and  note. 
Rep.  125 ;  Westchester  Fire  Ins.  Co.  v.  18.  Williams  v.  Rogers  Williams  Ins. 
Weaver,  70  Md.  536,  17  Atl.  401,  18  Co.,  107  Mass.  377,  9  Am.  Rep.  41. 
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name  of  the  applicant  is  given  as  mortgagee,  and  it  is  stated  that 
there  is  no  other  insurance  on  the  mortgagee's  interest.^'  However, 
the  interest  of  a  judgment  debtor  whose  property  has  been  sold  on 
execution  is  not  sole  and  unconditional  though  he  has  a  right  of 
redemption.** 

234.  Title  in  Vendor  or  Purchaser.— The  interest  of  a  purchaser 
under  an  executory  contract  of  sale  is  the  sole  and  unconditional 
ownership,  within  the  true  meaning  of  the  ordinary  clause  on  that 
subject  in  insurance  policies,  because  the  vendor  may  compel  the 
vendee  to  pay  for  the  property  and  to  suffer  any  loss  that  occurs,' 
and  a  description  of  a  house  as  "my  house,"  in  an  application  for 
insurance,  is  not  erroneous  so  as  to  vitiate  the  policy,  where  the 
applicant  is  in  possession  under  a  valid  contract  to  purchase,  and 
has  paid  part  of  the  consideration,  but  has  received  no  conveyance.* 
A  fortiori,  one  who  has  contracted  to  sell  real  estate  to  another  who 
can  enforce  specific  performance  is  not  the  unconditional  and  sole 
owner  of  the  property,  although  the  record  title  is  still  in  his  name.* 

19.  Wvman  v.  People's  Equity  Ins.  note;  Baker  v.  State  Ins.  Go.,  31  Ore. 
Co.,  1  Allen  (Mass.)  301,  79  Am.  Dec.  41,  48  Pae.  699,  65  A.  S.  R.  807  (sale 
737.  and  undisputed  owner) ;  Imperial  Fire 

20.  Reaper  City  Ins.  Co.  v.  Brennan,  Ins.  Co.  v.  Dunham,  117  Pa.  St.  460, 
58  lU.  158, 11  Am.  Rep.  54.  12  Atl.  668,  2  A.  S.  R.  686;  Elliott 

1.  Phenix  Ins.  Co.  of  Brooklyn  v.  v.  Ashland  Mat  Fire  Ins.  Co.,  117  Pa. 
Kerr,  129  Fed.  723,  64  C.  C.  A.  251,  St.  548,  12  Atl.  676,  2  A.  S.  R.  703; 
66  L.R.A.  569;  Loventhal  v.  Home  Ins.  Southern  Ins.  Co.  v.  Estes,  106  Tenn. 
Co.,  112  Ala.  108,  20  So.  419,  57  A.  S.  472,  62  S.  W.  149,  82  A.  S.  R.  892,  52 
R.  17,  33  L.R.A.  258;  Planters'  Mut.  L.R.A.  915;  Johannes  v.  Standard  Fire 
Ins.  Ass'n  v.  Hamilton,  77  Ark.  27,  90  Office,  70  Wis.  196,  35  N.  W.  298,  5 
S.  W.  283,  7  Ann.  Cas.  55  and  note;  A.  S.  R.  159;  Evans  v.  Crawford 
McCollough  V.  Home  Ins.  Co.  of  New"  Countv  Farmers'  Mut.  Fiie  Ins.  Co., 
York,  155  Cal.  659,  102  Pac.  814,  18  130  Wis.  189,  109  N.  W.  952,  118  A. 
Ann.  Cas.  862  and  note;  Connecticut  S.  R.  1009,  9  L.R.A.(N.S.)  485. 
Fire  Ins.  Co.  ▼.  Colorado  Leasing,  etc.,  Note :  9  L.R.A.  627. 
Co.,  50  Colo.  424,  116  Pac.  154,  Ana.  The  contrary  has  sometimes  been 
Cas.  1912C  597;  Hough  v.  City  Fire  held.  See  20  L.R.A.(N.S.)  778  note; 
Ins.  Co.,  29  Conn.  10, 76  Am.  Dec.  581;  7  Ann.  Cas.  57,  498  notes. 
Insurance  Co.  of  North  America  v.  As  to  the  effect  of  a  contract  by  the 
Erickson,  50  Fla.  419,  39  So.  495,  111  assured  to  sell  the  insured  property  as 
A.  S.  R.  121,  7  Ann.  Cas.  495  and  note,  a  change  of  interest  or  title,  see  infra, 
a  L.R.A.(N.S.)  612  and  note;  Phenix  par.  297. 

Ins.  Co.  v.  Hilliard,  59  Fla.  590, 52  So.  2.  Aetna  Fire  Ins.  Co.  v.  Tyler,  16 
799,  138  A.  S.  R.  171;  Dupreay  v.  Wend.  (N.  Y.)  385,  30  Am.  Dec  90. 
Hibernia  Ins.  Co.,  76  Mich.  615,  43  N.  But  see  Columbian  Ins.  Co.  v.  Law- 
W.  585,  5  L.R.A.  671;  Insurance  Co.  of  rence,  2  Pet.  25,  7  U.  S.  (L.  ed.)  335 
North  America  v.  Pitts,  88  Miss.  587,  (holding  it  a  misrepresentation  for 
41  So.  5, 117  A.  S.  R.  756,  9  Ann.  Cas.  vendee  to  describe  property  as  belong- 
54,  7  L.R.A.(N.S.)  627;  Franklin  Fire  ing  to  him). 

Ins.  Co.  v.  Martin,  40  N.  J.  L.  568,  29  8.  Sharman  v.  Continental  Ins.  Co, 
Am.  Rep.  271 ;  Arkansas  Ins.  Co.  v.  167  Cal.  117,  138  Pac.  708,  52  L.R,A 
Cox,  21  Okla.  873,  98  Pac.  552,  129  (N.S.)  670  and  note;  Insurance  Co.  of 
A.  S.  R.  808,  20  L.R.A.(N.S.)  775  and   North  America  v.  Eiickson,   50  Fla. 
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However,  the  interest  of  an  owner  of  property  held  by  another 
under  his  option  to  purchase,  which  is  irrevocable  by  the  owner,  but 
which  the  holder  of  the  option  has  not  bound  himself  to  acc^t,  and 
which  he  is  free  to  abandon,  is  the  sole  and  unconditional  ownership.* 
Where  the  vendee  has  fully  performed  the  contract  the  reasons  for 
holding  that  he  is  the  sole  and  unconditional  owner  are  much  stronger. 
To  render  the  interest  of  the  vendee  sole  and  unconditional  the  con- 
tract must  be  enforceable,  but  this  requirement  is  met,  in  the  case 
of  an  oral  contract,  where  he  has  entered  into  possession  and  made 
improvements.  The  fact  that  the  vendee  has  broken  his  contract 
before  procuring  a  policy  is  held  by  some  courts  to  be  immaterial, 
while  other  courts  hold  that  in  such  a  case  he  is  not  the  sole  and 
unconditional  owner.'  With  respect  to  the  title  of  the  vendor  and 
purchaser  of  personal  property  somewhat  different  rules  prevail.  There 
can,  of  course,  be  no  doubt  that  a  vendee  of  personal  property  in 
possession  thereof  is  the  sole  and  unconditional  owner,  though  he  is 
indebted  to  the  vendor  for  the  purchase  price,*  and  this  is  true  though 
the  vendor  is  entitled  to  the  first  proceeds  of  a  resale  thereof,  no  lien 
being  reserved  therefor.'  But  in  the  case  of  a  conditional  sale  in 
which  title  is  reserved  in  the  vendor  until  the  purchase  price  has  been 
fully  paid,  the  vendee  is  usually  considered  not  to  be  the  sote  and 
unconditional  owner,  though  he  would  be  liable  for  the  price  in  the 
event  of  the  loss  of  the  property,^  and  the  vendor  is  considered  to' 
be  such  owner,*  though  the  vendee  has  sometimes  been  held  to  be 
the  sole  and  unconditional  owner  on  the  ground  that  the  contract 
confers  upon  the  vendor  the  absolute  right  of  the  purchase  price,  and 
imposes  upon  the  vendee  the  unconditional  obligation  to  pay  the 
purchase  price,  and  also  casts  upon  him  all  the  risks  of  loss  incident 

419,  39  So.  495,  111  A.  S.  R.  121,  7  153  N.  C.  285,  69  S.  E.  214,  138  A.  S. 

Ann.  Cas.  495  and  note,  2  LJl.A.(N.S.)  R.  665. 

512  and  note.  7.  Franklin  Fire  Ins.  Co.  v.  Vaug-- 

Note:  18  Ann.  Cas.  865.  han,  92  U.  S.  516,  23  U.  S.  (L.  ed.) 

Contra:  National  Fire  Ins.  Co.  v.  ^^O. 

Three  States  Lumber  Co.,  217  111.  115,  ^  *:  P"°l^  .  ''•    j^*"*^^®^*f "*„./'**• 

75  N.  E.  450,  108  A.  S.  R.  239;  Hamil-  J°|-  pc,  12  ApP-  Cas   (D.  C.)  245,  40 

ton  y.  Dwelling  House  Ins.  Co.,  98  J"- VeaSr '  7^  Md  536  ^7  \r^" 
Mich.  535.  57  N.  W.  735,  22  L.RJ^.  '{sl.^:^3l%''tRT: li-^^^. 

a'  ™    •     t       r,       «  T»      ui  National  Assnr.  Co.,  26  R.  I.  379,  5» 

4.  Pbenix  Ins.  Co.  of  Brooklyn  v.  j^y  ggg  ^Qg  ^   g  jj  728,  67  L.R.A. 
Kerr,  129  Fed.  723,  64  C.  C.  A.  251,  479,       '  ■  °      •      ", 

66  L.R.A.  569.  Note:  7  Ann.  Cas.  499. 

Notes:    2    L.R.A.(N.S.)    513;    52      9.  Bnrson     v.     Philadelphia     Fire 
L.R.A.(N.S.)  671.  Ass'n,  136  Pa.  St.  267,  20  Atl.  401, 

5.  Note:  7  Ann.  Cas.  498,  499.  20  A.  S.  R.  919. 

6.  Lancaster  t.  Southern  Ina.  Co.,      Note:  7  Ann.  Cas.  499. 
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to  the  full  and  complete  ownership  of  the  property,  anless  otherwise 
q>ecially  provided  by  contract** 

235.  Joint  Property. — If  the  owner  of  an  undivided  one-half  inter- 
jest  in  a  building  states  in  his  written  application  for  fire  insurance 
that  he  is  the  sole  and  unconditional  owner  of  the  building  the  policy 
is  void,  although  such  applicant  is  sincere  in  making  such  misstate- 
ment, as  his  co-owner  had  orally  promised  to  convey  his  share  to  him 
upon  the  payment  of  a  certain  sum.**  Again,  if  a  policy  provides  that 
it  shall  be  void  unless  the  exact  interest  of  the  insured  is  truly  stated, 
a  statement  by  him  that  he  is  the  absolute,  unqualified,  and  undivided 
owner  of  the  property  insured  vitiates  the  policy,  when  there  are 
others  interested  in  such  property  to  the  extent  that  they  are  to  per- 
form certain  services  in  relation  thereto,  and  participate  in  the  pro- 
ceeds of  the  sale  thereof.**  However,  the  owner  of  an  undivided 
fourth  of  land,  who  is  merely  a  life  tenant  of  the  rest,  to  which  his 
claim  of  ownership  in  fee  is  then  in  litigation,  does  not,  by  stating 
that  he  is  the  unconditional  owner  of  the  land,  make  a  material  mis- 
i*epresentation  which  will  avoid  a  policy  providing  that  the  applica- 
tion must  disclose  the  true  character  of  the  title  and  the  fact  of  any 
litigation  concerning  it,  where  the  building  insured  was  remodeled 
from  a  worthless  one  at  his  own  expense,  and  he  would  therefore,  in 
partition,  be  entitled  to  it  without  estimating  ita  value,  and  to  the 
ground  on  which  it  stood.*' 

236.  Partnership  Property. — ^A  partnership  is  the  sole  and  uncon- 
ditional owner  of  lands  conveyed  to  the  individuals  composing  the 
firm,  and  paid  for  with  partnership  funds,  and  used  in  the  firm  busi- 
ness.** And  the  fact  that  a  member  of  a  partnership  had  transferred 
his  interest  therein  to  a  third  person  before  a  policy  of  insurance  issued 
does  not  afifect  the  unconditional  and  sole  ownership  of  the  firm  in 
its  real  estate.**  However,  a  partnership  is  not  the  sole  and  uncon- 
ditional owner  of  realty,  the  title  to  which  is  in  one  partner  who  has 
contributed  merely  its  use  to  the  firm.*'  On  like  principles  the  interest 
of  one  in  the  profits  of  goods  insured,  who  is  also  liable  for  their  safe 
keeping  but  has  no  title  in  them,  does  not  violate  the  sale  and  uncon- 
ditional ownership  clause  in  a  .policy  issued  to  the  owner.*' 

10.  Phenix  Ins.  Co.  v.  Hilliard,  59  14.  Scott  v.  Dixie  Ins.  Co.,  70  W. 
Fla.  590,  52  So.  799, 138  A.  S.  R.  171.  Va.  533,  74  S.  E.  659,  40  L.R.A.(N.S.) 

11.  Liverpool,  etc.,  Ins.  Co.  v.  Coeh-  152  and  note. 

ran,  77  Miss.  348,  26  So.  932,  78  A.       15.  Wood   v.   American    Fire   Ins. 
S.  R.  524.    And  see  snpra,  par.  23Z    Co.,  149  N.  Y.  382,  44  N.  E.  80,  52 

12.  Capital  City  Ins.  Co.  v.  Autrey,   A.  S.  R.  733. 

105  Ala.  269,  17  So.  326,  53  A.  S.  R.  16.  Citizens'  Fire  Ins.,  etc.,  Co.  y. 

121.  Doll,  35  Md.  89,  6  Am.  Rep.  360. 

13.  Kenton  Ins.  Co.  v.  Wigginton,  17.  Traders'  Ins.  Co.  v.  Pacaud, 
89  Ky.  330,  12  S.  W.  668,  7  L.R.A.  150  LL  246,  37  N.  E.  460,  41  A.  S.  B. 
81.  355.    . 
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237.  Building  on  Leased  Land  or  Land  ITot  Owned  by  Insured. — 
If  a  policy  contains  a  condition  stating  that  it  is  void  if  the  subject  of 
insurance  is  a  building  on  ground  not  owned  by  the  assured  in  fee 
simple,  no  recovery  can  be  bad  tbereon  for  the  loss  of  a  building 
on  leased  premises.*"  On  the  other  hand  a  representation  that  the 
insured  is  the  sole  and  undisputed  owner  of  the  property  insured  is 
not  false,  where  the  subject  of  the  insurance  is  a  building  which  the 
insured  owns,  though  he  does  not  own  the  land  on  which  it  stands,** 
and  the  fact  that  the  insured  building  stands  on  land  which  has  been 
sold  by  the  owner  with  the  privilege  of  removing  the  building  does 
not  invalidate  a  policy  conditioned  to  be  void  if  the  insured  is  not 
the  sole  and  unconditional  owner  of  the  property,  or  if  it  be  a 
building  on  leased  land,*"  though  it  is  otherwise  where  the  insured 
has  merely  erected  a  building  on  another's  land.*  Where  the  build- 
ing is  stated  to  be  "his"  building  situated  on  leased  land  there  is  no 
failure  truly  to  state  the  title  though  the  insured  has  no  right  to 
remove  the  building.*  A  provision  avoiding  the  policy  if  the  "subject" 
of  insurance  is  a  building  on  leased  ground  is  not  breached  where  the 
policy  insures  a  building  and  personalty  and  the  building  is  on  leased 
ground,  for  the  building  is  not  the  "subject."  •  If  the  assignee  of  a 
lease  takes  out  a  policy  of  insurance  on  the  leased  premises  the  day 
after  the  assignment  to  him,  and  such  lease  contains  a  clause  pro- 
hibiting assignment  of  the  lease  without  first  obtaining  the  consent 
of  the  lessor,  the  fact  of  such  assignment  does  not  avoid  the  lease, 
although  consent  is  not  first  obtained ;  nor  in  such  case  is  the  insurer 
relieved  from  liability  by  a  condition  in  the  policy  that  it  shall  be 
void  if  any  material  fact  or  circumstance  concerning  the  risk  has  been 
misrepresented  or  concealed,  or  if  the  interest  of  the  insured  is  not 
truly  stated.* 

238.  Warranty  or  Representation  as  to  Incumbrances. — It  would 
seem  that  an  applicant  for  insurance  is  not  bound,  unless  inquired 
of,  to  disclose  whether  or  not  the  property  insured  is  encumbered.  As 
the  public  records  usually  give  information  in  reference  to  such 
matters,  he  may  assume  that  the  insurer  knew  of  any  existing  incum- 
brances or  deemed  it  immaterial  whether  or  not  the  property  was 

18.  Wyandotte     Brewing     Co.     v.  ty  Fire  Ins.  Co.,  24  S.  D.  285,  123 
Hartford  Fire  Ins.  Co.,  144  Mich.  440,  N.  W.  839,  140  A.  S.  R.  788. 

108  N.  W.  393,  115  A.  S.  B.  458,  6       2.  Fowle  v.   Springfield   Fire,  etc., 
L.R.A.{N.S.)   852.  Ins.  Co.,  122  Mass.  191,  23  Am.  Rep. 

19.  Nance  v.  Okalahoma  Fire  Ins.  308. 

Co.,  31  Okla.  208,  120  Pac  948,  38  3.  Bills  v.  Hibernia  Ins.  Co.,  87  Tex. 

L.R.A.(N.S.)  426.  547,  29  S.  W.  1063,  47  A.  S.  R.  121, 

Note:  L.R.A.1915E  830.  29  L.R.A,  706. 

But  see  for  contrary  authority  38  4.  Caplis  v.  American  Fire  Ins.  Co., 

L.R.A.(N.S.)  427  note.  60  Minn.  376,  62  N.  W.  440,  51  A.  S. 

20.  Note:   38  L.R.A.(N.S.)    427.  R.  535. 
1.  Milison  v.  Mutual  Cash  Guaran- 
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encumbered.*  But  wbere  the  insured  warrants  that  he  has  omitted 
to  state  nothing  material  to  the  risk,  failure  to  disclose  a  belief  that 
the  property  is  encumbered  by  a  mortgage  renders  the  policy  void, 
though  in  fact,  unknown  to  the  insured,  the  mortgagee  had  voluntarily 
destroyed  the  note  secured  by  the  mortgage.*  According  to  some 
courts  the  question  whether  a  representation  as  to  incumbrances  is 
material  to  the  risk  is  one  of  fact  for  the  jury.'  Other  courts 
consider  such  a  representation  material  as  a  matter  of  law,"  while 
still  other  courts  consider  it  immaterial  as  a  matter  of  law.'  A 
condition  that  an  insurance  policy  shall  not  be  valid  if  the  prop- 
erty is  mortgaged  does  not  contravene  public  poUcy,**  and  where 
there  exists  such  a  warranty  an  incumbrance  avoid  the  policy,** 
A  inortgagee  insuring  his  special  interest  must  disclose  the  fact  that 
lie  holds  prior  mortgages  on  the  property,  for  by  insuring  a  limited 
interest,  without  disclosing  facts  which  might  affect  its  apparent 
solidity,  he  induces  the  company  to  take  a  risk  on  terms  which  would 
■otherwise  have  been  declined.** 

239.  Nature  of  Incumbrance. — It  is  undisputed  that  a  mortgage  *• 
■or  judgment  **  which  has  in  fact  been  paid  is  not  an  incumbrance, 
though  not  discharged  of  record.  But  an  unrecorded  mortgage,  being 
valid  inter  partes,  is  an  incumbrance,*'  and  the  same  is  true  of  an 
iunfiled  chattel  mortgage  on  a  stock  of  goods,  containing  a  clause  that 
it  shall  not  be  valid  and  binding  until  filed.**  A  warranty  against 
incumbrances  has  been  held  by  some  courts  to  apply  only  to  incum- 
brances created  by  the  act  or  with  the  consent  of  the  insured,  and 
not  those  created  by  law,  such  as  taxes,"  or  judgments.**     Other 

5.  Continental  Ins.  Co.  v.  Munns,  168  111.  309,  48  N.  E.  1C7,  61  A.  S.  R. 
120  Ind.  30,  22  N.  E.  78,  5  L.R.A.  430.  119;  Gould  v.  York  County  Mut.  Fire 

6.  Westchester    Fire    Ins.    Co.    v.  Ins.  Co.",  47  Me.  403,  74  Am.  Dec.  494. 
Weaver,  70  Md.  536,  17  Atl.  401,  18  12.  Smith  v.  Columbia  In.s.  Co.,  17 
All.   1034,   5   L.R.A.   478;    Smith   v.  Pa.  St.  253,  55  Am.  Dec.  546. 
Niiigara  Fire  Ins.  Co.,  60  Vt.  682,  15  13.  Merrill  v.  Agricultural  Ins.  Co., 
Atl.  353,  6  A.  S.  R.  144,  1  L.R.A.  210.  73  N.  Y.  452,  29  Am.  Uep.  18-.;  iJmith 

7.  Note :  15  Ann.  Cas.  342,  343.  v.  Niagara  Fire  Ins.  Co.,  60  Vt.  682,  15 

8.  Connecticut  Fire  Ins.  Co.  v.  Man-  Atl.  353,  6  A.  S.  R.  144,  1  L.R.A.  216. 
ning,  160  Fed.  382,  87  C.  C.  A.  334,  14.  Continental  Ins.  Co.  v.  Vanlue, 
15  Ann.  Cas.  338  (holding,  tiierefore,  126  Ind.  410,  26  N.  E,  119,  10  L.RA. 
that  a  statute  as  to  warranties  of  im-  843. 

material  matters  had  no  application) ;  15.  Note:  Ann.  Cas.  1912A  987,  988. 

Bycrs  v.  Farmers'  Ins.  Co.,  35  Ohio  16.  Madsen  v.   Farmers',  etc.,   Ins. 

St.  GOO,  35  Am.  Rep.  623  (amount).  Co.,  87  Neb.  107,  126  N.  W.  1086, 

9.  Continental  Fire  Ins.  Co.  v.  Ann.  Cas.  1912A  985,  29  L.R.A.(N.S.) 
Whitaker,  112  Tenn.  151,  79  S.  W.  97. 

119,  105  A.  S.  R.  916,  64  L.R.A.  451.      17.  Hosford  v.  Hartford  Fire  Ins. 

10.  Dumas  v.  Northwestern  Nat.  Co.,  127  U.  S.  404,  8  S,  Ct.  1202,  3a 
Ins.  Co.,  12  App.  Cas.  (D.  C.)  245,  40  U.  S.  (L.  ed.)  196. 

L.R.A.  358.  18.  Note:  8  L.R.A.  73. 

11.  Crikelair   v.  Citizens'  Ins.   Co., 
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courts  take  the  position  that  a  warranty  against  liens  or  incumbrances 
includes  liens  or  incumbrances  created  by  operation  of  law,*'  such  as 
mechanics'  liens,**  or  judgments.*  Where,  however,  an  applicant 
states  that  he  holds  the  lands  under  contract  a  statement  as  to  owner- 
ship and  incumbrances  must  be  deemed  to  be  qualified  to  the  extent 
that  a  lien  for  purchase  money  does  not  avoid  the  policy.'  And 
where  the  question  whether  the  property  insured  is  encumbered  is 
answered  in  the  affirmative,  and  the  question  "if  mortgaged,  state 
the' amount"  is  properly  answered,  there  is  no  breach  of  warranty 
due  to  a  failure  to  disclose  a  lien  for  taxes.*  A  mortgage  procured 
by  fraud  is  not  an  incumbrance  which  need  be  disclosed,*  nor  is  a 
lease  of  a  building  in  which  an  insured  stock  of  goods  is  situated, 
existing  at  the  time  that  the  insurance  is  placed,  an  incumbrance ; ' 
and  a  provision  rendering  a  policy  void  if  the  property  "be  or  become 
encumbered  by  a  chattel  mortgage"  has  been  construed  as  meaning 
and  guarding  against  only  the  ordinary  chattel  mortgage  and  instru- 
ments of  that  general  nature,  use,  and  purpose  and  not  to  a  lien 
given  by  a  lease.*  But  in  the  case  of  a  purchase  of  personal  property, 
such  as  a  steam  cotton  gin,  where  notes  have  been  given  for  the 
purchase  money,  and  the  purchaser  obtains  insurance  on  the  prop- 
erty before  it  is  all  paid  for,  a  recorded  vendor's  lien  for  the  amount 
unpaid  is,  in  effect,  an  incumbrance  in  the  nature  of  a  chattel  mort- 
gage, and  violates  a  stipulation  in  the  policy  against  chattel  mort- 
gages,' and  the  same  is  true  of  a  trust  deed  in  the  nature  of  a  chattel 
mortgage.*  The  fact  that  an  auctioneer  having  possession  of  insured 
goods  has  a  right  to  retain  them  for  his  advances,  he  having  made 
none,  does  not  render  them  encumbered  within  the  meaning  of  a 
clause  providing  for  an  avoidance  of  the  policy  in  the  event  of  an 
incumbrance.'  A  mortgage  upon  property,  conditioned  to  secure 
the  maintenance  of  the  mortgagee  during  his  life,  which  provides 
that  it  shall  be  null  and  void  in  case  the  maintenance  is  regularly 

19.  Capital  City  Ins.  Co.  v,  Antrey,  4.  Lycoming  Fire  Ins.  Co.  v.  Jack- 
105  Ala.  2G9,  17  So.  326,  53  A.  S.  B.  son,  83  111.  303,  25  Am.  Rep.  386. 
121.  6.  Read  v.  State  Ins.  Co.,  103  la. 

20.  Redmon  v.  Phoenix  Fire  Ins.  Co.,  307,  72  N.  W.  665,  64  A.  S.  R.  180. 
51  Wis.  293,  8  N.  W.  226,  37  Am.  Rep.  6.  Caplis  v.  American  Fire  Ins.  Co., 
830.  60  Minn.  376,  62  N.  W.  440,  51  A.  S. 

1.  Capital  City  Ins.  Co.  v.  Antrev,  R.  535. 

105  Ala.  269,  17  So.  326,  53  A.  S.  R.  7.  Lancaster  v.  Southern  Ins.  Co., 

121;  Blooming  Grove  Mut.  Fire  Ins.  153  N.  C.  285,  69  S.  E.  214, 138  A.  S. 

Co.  y.  McAmemey,  102  Pa.  St.  335,  48  R.  665. 

Am.  Rep.  209.  8.  Hunt    v.    Springrfield    Fire,   etc., 

2.  Lorillard   Fire   Ins.   Co.   v.   Mc-  Ins.  Co.,  196  U.  S.  47,  25  S.  Ct.  179, 
Culloch,  21  Ohio  St.  176,  8  Am.  Rep.  49  U.  S.  (L.  ed.)  381. 

52.  9.  Franklin  Fire  Ins.  Co.  v.  Vaug- 

3.  Hosford  v.   Germania  Fire  Ins.  ban,  92  U.  S.  516,  23  U.  S.  (L.  ed.) 
Co.,  127  U.  S.  399,  8  S.  Ct.  1202,  32  740. 

U.  S.  (L.  ed.)  196. 
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furnished,  but  that  upon  default  it  may  be  foreclosed,  is  an  incum- 
brance within  the  meaning  of  an  insurance  policy  providing  that 
incumbrances  upon  the  insured  property  shall  avoid  the  policy,  al- 
though the  mortgagor  was  free  from  fault  at  the  time  he  received  the 
policy  and  at  the  time  the  loss  occurred.** 

240.  Danger  from  Incendiarism;  Smoking  on  Premises. — The  better 
view  seems  to  be  that  the  failure  of  the  insured  to  disclose  previous 
attempts  by  incendiaries  to  bum  his  property  or  adjoining  property 
is  such  concealment  as  avoids  the  policy.**  Some  courts  have  gone 
so  far  as  to  hold  that  a  concealment  of  the  fact  that  the  building  has 
been  on  fire  a  number  of  times  shortly  before  insurance  is  effected  is 
fatal,**  but  other  courts  have  held  that  the  jury  may  determine 
whether  such  previous  fires  were  accidental,  and  if  they  sa  find,  the 
policy  is  valid.**  Still  other  courts  hold  that  it  is  not  the  duty  of  an 
applicant  for  fire  insurance  to  disclose  a  previous  attempt  by  some 
one  to  burn  the  property  sought  to  be  insured  unless  asked  about  it.** 
Of  course,  if  an  agent  of  an  insurance  company  who.  procures  the 
issuance  of  a  policy  has  knowledge  of  a  previous  attempt  on  the  part 
of  some  one  to  burn  property  about  to  be  insured,  notice  to  him  of 
tiuch  fact  is,  in  law,  notice  to  the  company.**  A  negative  answer  to 
a  question  whether  the  applicant  has  any  reason  to  believe  his  prop- 
erty in  danger  from  incendiaries  avoids  the  policy  wher«  thei-o  has 
been  a  previous  attempt  to  bum  the  building,*'  or  property  belonging 
to  his  wife  has  been  destroyed  by  incendiaries  because  of  a  personal 
grievance  against  him.*^  Where  there  is  a  question  in  the  application 
whether  smoking  is  "allowed  on  the  premises,"  which  is  answered 
in  the  negative,  this  has  regard  only  to  the  rule  established  upon 
the  subject  at  the  time  of  the  application,  and  not  to  the  question 
whether  that  rule  may  be  kept  or  broken  in  the  future.  The  jury 
having  found  that  the  assured  forbade  smoking  in  the  mill,  the  mere 
fact  that  other  persons,  or  even  one  of  the  assured,  did  afterwards 
smoke  there  is  not  sufficient  to  avoid  the  policy.*' 

241.  Precautions  against  Fire. — ^A  warranty  of  "water-tanks,  well 
supplied  with  water  at  all  times,"  is  complied  with,  when  the  insurance 

10.  Continental  Ins.  Co.  v.  Vanlne,  A.  S.  R.  324. 

126  Ind.  410,  26  N.  E.  119,  10  L.R.A.  15.  German-American  Ins.  Co.  v. 
843.  Norris,  100  Ky,  29,  37  S.  W.  267,  66 

11.  Walden  v.  Louisiana  Ins.  Co.,  A.  S.  R.  324. 

12  La.  134,  32  Am.  Dec.  116.  16.  North  American  Fire  Ins.  Co.  v. 

12.  Bebee  v.  Hartford  County  Mut.  Throop,  22  Mich.  146,  7  Am.  Rep.  638. 
Fire  Ins.  Co.,  25  Conn.  51,  65  Am.  17.  Donley  v.  Glens  Falls  Ins.  Co., 
Dec.  553.  184  N.  T.  107,  76  N.  E.  914,  6  Ann. 

13.  Hartford  Protection  Ins.  Co.  v.  Gas.  81. 

Harmer,  2  Ohio  St.  452,  59  Am.  Dec.  18.  Hosford  v.  Gkrmania  Fire  Ins. 

G84.  Co.,  127  U.  S.  399,  8  S.  Ct.  1202,  32 

14.  German-American    Ins.    Co.    v.  U.  S.  (L.  ed.)  196. 
Norris,  100  Ky.  29,  37  S.  W.  267,  66 
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is  upon  btiildings  in  course  of  construction,  if  the  tanks,  although 
not  completed  and  supplied  with  water,  are  constructed  with  all 
reasonable  diligence,  having  reference  to  the  progress  in  the  construc- 
tion of  the  buildings  insured.** 

242.  Warranty  against  Other  Insurance. — Overinsurance  by  con- 
current policies  on  the  same  property  tends  to  cause  carelessness  and 
fraud,  and  hence  a  clause  in  the  policies  rendering  thiem  void  in  case 
other  insurance  had  been  or  should  be  made  upon  the  properly  and 
not  consented  to  in  writing  by  the  company  is  customary  and  reason- 
able.** The  fact  that  the  owner  of  insured  property  does  not  know 
of  the  existence  of  other  insurance  thereon  will  not  excuse  him  in 
making  a  statement  in  his  application  that  there  is  no  other  insur- 
ance ;  nor  will  it  prevent  the  company  from  setting  up  the  false  repre- 
sentations in  an  action  on  the  policy.*  Such  a  provision  is  not,  how- 
ever, invalidated  by  the  fact  that,  at  the  time  of  its  issuance,  a  prior 
policy  covering  the  same  property  is  in  existence,  unless  the  assured 
has  an  interest  in  such  prior  policy,  or  will  derive  a  benefit  under  it 
in  the  event  of  the  property  being  burned.'  Even  under  this  rule 
a  policy  issued  to  a  mortgagor  and  by  him  assigned  to  his  mortgagee 
is  within  a  condition  avoiding  the  policy  for  other  insurance.*  A 
policy  which  is  in  full  force,  though  subject  to  avoidance  for  mis- 
representation or  breach  of  a  promissory  warranty,  is  within  a  con- 
dition against  other  insurance.*  On  like  principle  the  fact  that  the 
prior  policy  may  be  subject  to  avoidance  on  the  issuance  of  the  new 
policy  because  of  a  provision  against  other  insurance  does  not  render 
the  provision  against  existing  insurance  ineffective  and  the  new 
policy  is  voidable.'  An  agreement  by  a  co-owner  of  property  to  rebuild 
in  case  of  fire  does  not,  however,  constitute  other  insurance.* 

243.  Permission  for  Concurrent  Insurance. — Quite  frequently  poli- 
cies contain  permission  for  "concurrent  insurance,"  and  under  such  a 

19.  Gloucester  Mfg.  Co.  v.  Howard  ington  Ins.  Co.,  16  Pet.  495,  10  U.  S. 
Fire  Ins.  Co.,  5  Gray  (Mass.)  497,  66  (L.  ed.)  1044;  Landers  v.  Watertown 
Am.  Dec.  376.  Fire  Ins.  Co.,  86  N.  T.  414,  40  Am. 

20.  Northern  Assur.  Co.  v.  Grand  Rep.  554  (prior  policy  voidable  be- 
View  Bldg.  Ass'n,  183  U.  S.  308,  22  cause  of  vacancy). 

S.  Ct.  133,  46  U,  S.  (L.  cd.)'  213.  Note:  1  British  Rul.  Cas.  41. 

1.  Phoenix  Ins.  Co.  v.  Copeland,  86  But  see  to  the  contrary,  Emery  v. 
Ala.  551,  6  So.  143,  4  L.R.A.  848.  Mat.  City,  etc..  Fire  Ins.  Co.,  51  Mich. 

2.  Copeland  v.  Phoenix  Ins.  Co.,  96  469,  16  N,  W.  816,  47  Am.  Rep.  590 
Ala.  615,  11  So.  746,  38  A.  S.  R.  134  (existence  of  policy  stated  but  repre- 
and  note;  Mtn&  Fire  Ins.  Co.  v.  Tyler,  sented  as  nonexistent  at  date  of  eom- 

16  Wend.  (N.  Y.)  385,  30  Am.  Dec.  mencement  of  new  policy)^ 

90 ;  Thompson  v.  Equity  Fire  Ins.  Co.,  6.  Gee    v.    Cheshire    County    Mut. 

17  Ont.  L.  Ren.  214. 13  Ann.  Cas.  53*2.  Fire  Ins.  Co.,  55  N.  H.  65,  20  Am. 

3.  Carpenter  v.  Providence  Wash-  Rep.  171;  Reed  v.  Equitable  Fire, 
ington  Ins.  Co.,  16  Pet.  495,  10  U.  S.  etc.,  Ins.  Co.,  17  R.  I.  785,  24  Atl.  833, 
(L.  ed.)  1044.  18  L.R.A,  496. 

4.  Carpenter  v.  Providence  Wash-  6.  Burbank    v.    RockinghavN    Mut. 
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claujse  to  be  concurrent  the  insurance  need  not  cover  all  of  the  prop- 
erty or  run  for  the  same  period  of  time.  And  a  policy  issued  to  a 
mortgagor  has  been  deemed  concurrent  under  such  a  provision  in  a 
policy  issued  to  the  mortgagee.'  A  clause  stating  the  amount  of 
concurrent  insurance  permitted  has  been  held  by  some  courts  to 
permit  the  stated  amount  in  addition  to  the  policy  containing  the 
provision.*  Other  courts  have  held  that  the  amount  of  the  policy 
containing  the  provision  should  be  included  in  the  computation.' 
A  provision  in  a  policy  stating  the  insurable  value  of  the  insured 
premises,  inserted  as  required  by  statute,  has  no  controlling  effect  in 
the  interpretation  of  a  provision  stating  the  amount  of  concurrent 
insurance  permitted,*"  but  a  provision  limiting  insurance  to  three 
fourths  of  the  value  "to  be  concurrent  herewith"  limits  the  total  of  all 
insurance  to  the  stated  percentage.** 

244.  Representations  and  Warranties  in  Fidelity  Insurance. — 
Repfesentations  as  to  fidelity  of  an  employee  in  an  application  for 
indemnity  insurance,  if  untrue  to  the  knowledge  of  the  employer,  or 
if  made  without  proper  effort  on  his  part  to  inform  himself  with 
respect  thereto,  invalidate  the  bond.**  It  is  the  employer's  duty  to 
use  ordinary  care  to  ascertain  the  truth  of  his  statements  before  mak- 
ing them,  and  while  he  is  not  to  be  charged  with  a  knowledge  that 
could  be  discovered  only  by  an  expert,  he  is  charged  with  such  knowl- 
edge as  a  cursory  examination  would  reveal.*'  If,  however,  the 
employer  has  used  proper  care  to  ascertain  the  facts,  and  his  repre- 
sentations are  made  with  a  proper  regard  for  the  truth,  their  falsity  in 
fact  does  not  avoid  the  policy,**  and  if  the  representations  are  sub- 
•stantially  true,  or  though  untrue  relate  to  an  immaterial  matter,  the 
policy  is  not  thereby  avoided.*^  A  statement  by  an  employer  in 
applying  for  indemnity  insurance  that  the  employee's  books  have 
been  examined  and  found  to  balance  is  a  warranty  of  a  material  fact,** 
but  it  is  not  a  warranty  of  the  correctness  of  such  accounts,  and  the 
existence  of  discrepancies  covered  up  by  false  entries  or  other  book- 
keeping devices  will  not  avoid  the  policy  if  due  diligence  was  used 

Fire  Ins.  Co.,  24  N.  H.  550,  57  Am.  11.  Note:  5  Ann.  Cas.  755. 

Dec,  300,  12.  Note:  Ann.  Cas.  1912D  1287, 

7.  Notes:  5  Ann,  Cas,  755;  49  L.R. A.  13.  Poultry    Producers'    Union    v. 
(N.S.)  374.  Wimams,  58  Wash,  64,  107  Pac,  1040, 

8.  L'Engle  v.   Scottish  Union,  etc.,  137  A.  S.  R.  1041. 

Ins.  Co.,  48  Fla,  82,  37  So.  462,  111  14.  Title    Guaranty,    etc.,    Co.    v. 

A.  S.  R.  70,  5  Ann.  Cas.  748  and  note,  Nichols,  224  U.  S.  346,  32  S.  Ct.  475, 

67  L.R.A.  581.  56  U.  S.  (L.  ed.)  795. 

Note:  49  L.R.A.(N.S.)   376  et  seq.  Note:  Ann.  Cas,  1912D  1287. 

9.  Note:  5  Ann.  Cas.  755.  15.  Notes:  8  Ann.  Cas.  609;  Ann. 

10.  L'Engle  v.  Scottish  Union,  etc,  Cas.  1915D  732. 

Ins,  Co.,  48  Fla.  82,  37  So,  462,  111  16.  Poultry  Producers'  Union  v. 
A.  S.  R.  70,  5  Ann.  Cas.  748,  67  L.R.A.  WiDiams,  58  Wash.  64, 107  Pac.  104O, 
581.  137  A.  S,  R.  1041. 
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in  making  the  examination.*'  Where,  however,  an  employer  has 
notice  that  the  books  of  his  employee  show  that  be  has  deposited  in 
bank  more  money  than  has  been  taken  in,  the  employer  is  charged 
with  the  duty  of  ascertaining  the  true  state  of  the  books,  before  making 
a  Statement  in  his  apphcation  for  indemnity  insurance  that  on  a 
certain  date  they  were  found  correct.'*  A  statement  in  an  applica- 
tion for  a  cashier's  bond  that  he  is  not  "engaged  in  other  business  or 
employment  than  the  bank's  service,"  which  is  made  a  warranty  bj' 
the  terms  of  the  bond,  will  be  deemed  to  refer  to  important  and 
material  matters  calculated  to  affec^the  risk,  not  to  unimportant  ones 
that  have  no  effect  or  bearing  on  the  risk  consisting  in  matters  attended 
to  after  regular  business  hours.*®  Where  a  policy  of  fidelity  insur- 
ance is  issued  on  an  application  made  by  an  officer  of  the  insured,  it 
cannot  ratify  the  contract  and  repudiate  the  application,*"  so  that  a 
certificate  given  by  an  officer  of  a  bank  in  response  to  a  request  from 
a  surety  company,  from  which  a  renewal  fidelity  bond  was  desired, 
addressed  to  the  bank  as  to  the  fidelity  of  the  bonded  employee  is  bind- 
ing on  the  bank,  the  renewal  having  been  based  on  the  certificate ;  * 
but  a  bank  cannot  be  deemed  to  have  had  constructive  notice  that  its 
president  gave  a  certificate  to  enable  its  cashier  to  procure  a  bond 
insuring  his  fidelity,  where  it  was  not  the  duty  or  business  of  tlie 
president,  and  there  was  no  usage  of  the  bank  allowing  him  to  give 
the  certificate,  and  false  representations  by  him  as  to  the  honesty  of 
the  cashier  not  made  in  the  course  of  the  business  of  the  bank  nor 
within  any  authority  which  he  possessed,  but  in  pursuance  of  a 
scheme  between  him  and  the  cashier  to  defraud  the  bank,  will  not 
be  chargeable  to  the  bank  or  defeat  the  liability  on  the  bond.*  If 
a  renewal  of  a  policy  is  expressed  to  be  issued  on  the  application  for 
the  original  policy,  the  representations  therein  made  apply  to  the 
renewal." 

245.  Warranties  in  Title  or  Animal  Insurance. — In  an  application 
for  insurance  of  title  to  real  estate,  a  question,  What  was  the  "last 
price  paid"?  calls  for  the  actual,  and  not  merely  a  nominal,  price — 
the  price  in  money  or  money's  worth.*    A  warranty  as  to  the  health 

17.  Title    Guaranty,    etc.,    Co.    v.  Note:  Ann.  Cas.  1915D  732. 
Nichols,  224  U.  S.  346,  32  S.  Ct.  475,  1.  Fidelity,   etc.,   Co.   of  Maryland 
56  U.  S.  (L.  ed.)  795.  v.  Courtney,  186  U.  S.  342,  22  S.  Ct. 

18.  Poultry     Producers'    Cnion    v.  833,  46  U.  S.  (L.  ed.)  1193. 
Williams,  58  Wash.  64,  107  Pac.  1040,  2.  American   Surety   Co.   v.   Pauly, 
137  A.  8.  R.  1041.  170  U.  S.  133,  IS  S.  Ct.  552,  42  U.  S. 

19.  American  Bonding  Co.  v.  Mor-  (L.  ed.)  987. 

row,  80  Ark.  49,  96  S.  W.  613,  117  A.  3.  Amprior  v.  United  States  Fi- 
S.  R.  72.  delity,  et(?.,  Co.,  51  Can.  Sup.  Ct.  94, 

20.  Willoughby  v.  Fidelity,  etc.,  Co.  Ann.  Cas.  1915D  726. 

of  Maryland,  16  Okla.  546,  85  Pac.  4.  Stensgaard  v.  St.  Paul  Real  Es- 
713,  8  Ann.  Cas.  603  and  note,  7  L.R.A.  tate  Title  Ins.  Co.,  50  Minn.  429,  52 
(N.S.)  548.  N.  W.  910,  17  L.R.A.  575. 
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of  an  animal  is  broken  where  it  has  a  disease  when  the  policy  is 
issued,  though  the  fact  is  unknown  to  the  insured.* 

Lije,  Health  or  Accident  Inturance 

9 

246.  Name  and  Age  of  Insured. — ^An  answer  to  a  question  as  to 
the  applicant's  full  name  which  gives  the  name  6y  which  he  is  com- 
monly known  is  not  false  because  it  is  one  adopted  by  him  with- 
out judicial  proceedings.*  Where  the  truthfulness  of  all  statements 
in  the  application  is  made  a  condition  to  the  validity  of  the  policy,  a 
false  statement  as  to  the  applicafft's  age  avoids  the  policy,'  though  an 
insurer  cannot  claim  a  forfeiture  for  misstatement  of  the  age  of  the 
insured  where  it  was  inadvertently  inserted  in  the  policy  by  its  own 
agent.* 

247.  Health  and  Physical  Condition  Generally. — ^Whether  a  rep- 
resentation that  the  insured  had  no  disease  was  false  depends  on  its 
substantial  truthfulness,*  and,  within  the  meaning  of  an  application, 
'HUness"  means  a  disease  or  ailment  which  is  of  such  a  character  as 
to  affect  the  general  soundness  and  healthfulness  of  the  system 
seriously,  and  not  a  mere  temporary  indisposition  which  does  not  tend 
to  undermine  and  weaken  the  constitution.^"  Where,  in  an  applica- 
tion for  life  insurance,  the  applicant  is  interrogated  as  to  whether  he 
had  had  certain  diseases,  the  answer  "never  sick"  must  be  taken  to 
mean,  not  that  the  party  was  never  sick  at  all  of  any  disorder,  but  only 
that  he  had  never  had  any  of  the  enumerated  diseases,  so  as  to  con- 
stitute an  attack  of  sickness.**  In  an  action  on  a  benefit  certificate, 
where  there  is  evidence  tending  to  show  that  the  insured  was  diseased 
before  the  policy  was  issued,  evidence  of  the  continuance  of  the  disease 
after  the  issuance  of  the  policy  and  until  the  death  of  the  insured  is 
competent  for  the  purpose  of  testing  the  truth  of  the  statements  made 
in  the  application  for  the  insurance.*' 

248.  Good  or  Sound  Health;  Exposure  to  Disease. — A  warranty 
that  the  insured  is  in  good  or  sound  health  is  not  broken  unless  the 

5.  Note:44L.B.A.(N.S.)  669.  And  10.  Schafleld  t.  MetropoUtan  life 
see  for  analogous  cases  in  life  insur-  Ins.  Co.,  79  Vt.  161,  64  Atl.  1107,  8 
ance,  infra,  par.  249.  Ann.  Cas.  1152. 

6.  Smith  V.  United  States  Casualty  11.  Kpickerboeker  life  Ins.  Co.  v. 
Co.,  197  N.  Y.  420,  90  N.  E.  947,  18  Trefz,  104  U.  S.  197,  26  U.  S.  (L.  ed.) 
Ann.  Cas.  701,  26  L.R.A.(N.S.)  1167.  708;  Blumenthal  v.  Berkshire  life  Ins. 

7.  JBtna  Life  Ins.  Co.  v.  France,  91  Co.,  134  Mich.  216,  96  N.  W.  17,  104 
U   S.  510,  23  U.  S.  (L.  ed.)  401.  A.  S.  B.  604. 

8.  Fidelity,  etc.,  Co.  v.  Meyer,  106  12.  Nophsker  v.  Supreme  Council, 
Ark.  91,  152  S.  W.  995, '44  L.B.A.  etc.,  215  Pa.  St.  631,  64  AU.  786,  7 
(N.S.)  493.  Ann.  Cas.  646. 

9.  Manhattan  Life  Ins.  Co.  v.  Fran- 
cisco, 17  Wall.  672,  21  U.  S.  (L.  ed.) 
698. 
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insured  has  an  ailment  of  a  character  so  well  defined  as  appreciably 
to  affect  his  health."  Only  an  ordinary  and  reasonable  degree  of 
health  is  required,  and  this  question  is  generally  to  be  determined 
by  the  jury.**  Such  a  warranty  is  not  broken  though  the  insured 
has  a  cold,  on  account  of  which  he  is  in  bed,  although  pneumonia 
sets  in  a  day  or  two  afterwards  and  proves  fatal.*'  Pregnancy,  in  the 
case  of  a  female  applicant,  is  not  a  breach  of  a  warranty  of  sound 
health.**  Warranties  as  to  sound  health  and  medical  attention  in  an 
accident  insurance  policy  which  has  been  renewed  from  time  to  time 
for  a  period  of  years  without  the  presentation  of  a  new  application  re- 
fer to  the  date  of  the  original  application,  and  not  to  that  of  the  last 
renewal.*'  Denial  in  an  application  for  life  insurance  of  intimate 
association  with  anyone  suffering  from  any  transmissible  disease  within 
a  year  avoids  the  policy  if  the  applicant  had  within  that  time  nursed 
'     members  of  his  family  ill  with  typhoid  fever.** 

249.  Knowledge  and  Intent  of  Insured. — An  untrue  statement  con- 
cerning a  matter  of  fact  that  is,  or  ought  to  be,  within  the  personal 
knowledge  of  an  applicant  for  life  insurance  constitutes  a  breach  of 
warranty,  and  renders  the  policy  void,  where  the  policy  makes  the 
answers  and  statements  contained  in  the  application  warranties,  and 
constitutes  them  a  part  of  the  contract*'  And  in  the  case  of  a  war- 
ranty as  to  a  disease  the  policy  may  be  avoided  if  the  circumstances 
show  that  the  insured  could  not  have  been  ignorant  of  the  presence 
of  the  disease.*'    But  whether  a'  warranty  as  to  a  disease  is  broken 

18.  Mays  v.  New  Amsterdam  Casa-  81  Me.  79,  16  Atl.  339,  10  A  S.  R. 

alty  Co.,  40  App.  Cas.  (D.  C.)  249,  240  and  note. 

46  LJl.A.(N.S.)  1108;  Massachusetts  15.  Barnes    v.    Fidelity    Mut.    Life 

Ben.  Life  Asfe'n  v.  Robinson,  104  Ga.  Ass'n,  191  Pa.  St.  618,  43  Atl.  341,  46 

256,  30   g.   E.   918,  42   L.R.A.   261;  L.R.A.  264. 

Brown  v.  Metropolitan  Life  Ins.  Co.,  16.  Rasicot  v.  Royal  Neighbors  of 

65  Mich.  306,  32  N.  W.  610,  8  A.  S.  R.  America,  18  Idaho  85,  108  Pac.  1048, 

894;    Hann    v.    National    Union,    97  138  A.   S.  R.  180,  29  L.R.A.(N.S.) 

Mich.  513,  56  N.  W.  834,  37  A.  S.  R.  433;  Merriman  v.  Grand  Lodge,  etc., 

365;  Blumenthal  v.  Berkshire  Life  Ins.  77  Neb.  544,  110  N.  W.  302, 124  A.  S. 

Co.,  134  Mich.  216,  96  N.  W.  17,  104  R-  867,  15  Ann.  Gas.  124,  8  L.R.A. 

A.  S.  R.  604;  Metropolitan  Life  Ins.  (N.S.)  983. 

Co.  V.  McTague,  49  N.  J.  L.  587,  9  17.  Fidelity,  etc.,  Co.  v.  Meyer,  106 

AU.  766,  60  Am.  Rep.  661;  French  v.  ^^-  ^^'aP^  ^-  ^-  ^^'  ^  ^^■^' 

Mutual  Reserve  Fund  Life  Ass'n.,  Ill   ^^V°-^n:!^-  xt  -*i.    e*  ♦     m  * 

w  r>  901    -i<t  Q   1?   Aiyr   Qo  A    a   D        *■•''  Uardner   v,   Mortn   state   Mut. 

«nq.  "Si.^   V    i^S,    Mni    iS:  ^^^  Ins-  Co-'  163  N.  C.  367,  79  S.  E. 

Z'nX%:-S^t^Vil  S  ?Sfsn4^"-  ''''^  ''''  ''  ''■^•^' 
45  LRA..   M4;   Fn»ch  v.  FideUty,      iV  Dimick    ▼.    MetropoUtan    Life 

?i°;'v?V'o2f'',7r  »'  PL^'^\^^'  I'M.  Co.,  69  N.  J.  L.  384,  55  Atl.  291, 
115  N.  W.  869, 17  L.R.A.(N.S.)  lOU.  62  L.R.A.  774. 

Notes:   3  A   8.  R.   634,   635;   10      20.  March  v.  Metropolitan  life  Ina. 
LRA.  666.  Co.,  186  Pa.  St.  629,  40  AtL  1100,  6S 

11  Maine  Benefit  Aas'n  t.  Parka,  A.  S.  R.  887. 
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where  the  insured  had  the  disease  but  was  ignorant  of  the  fact  is 
a  more  difficult  question.  Beasoning  with  respect  to  questions  that 
relate  to  matters  which  the  insurer  must  know  are  not  within  the 
personal  knowledge  of  the  applicant,  and  with  respect  to  those  that 
call,  not  for  definite  statements  of  fact,  but  for  statements  of  belief 
or  opinion,  some  courts  hold  that  the  letter  of  the  contract  is  to  be 
controlled  by  its  spirit  and  purpose,  and  the  answers  will  be  deemed 
warranties  only  of  the  bona  fide  belief  and  opinion  of  the  applicant.* 
The  prevailing  view,  however,  seems  to  be  that  a  warranty  that  the 
answers  in  an  application  for  a  life  insurance  policy  are  true  is 
broken  by  the  existence  of  a  disease,  whose  existence  is  denied  in 
the  application,  even  though  the  applicant  did  not  know  of  its 
existence.*  Statutes  in  some  jurisdictions  provide  that  a  breach  of 
a  warranty  as  to  the  health  of  the  insured  shall  not  avoid  the  policy 
if  the  answer  was  made  in  good  faith  unless  it  is  material  to  the  risk. 
Under  such  a  statute  if  the  warranty  is  as  to  a  material  matter  the 
good  faith  of  the  insured  is  immaterial.*  Some  courts  hold  that  even 
in  case  of  a  representation  the  knowledge  or  intent  of  the  applicant 
is  immaterial,*  while  others  hold  that  there  is  no  misrepresentation 
avoiding  the  policy  if  the  applicant  was  ignorant  of  the  existence  of 
the  disease.'  The  true  rule  in  the  case  of  representations  seems  to  be 
that  to  render  a  policy  void  the  misrepresentation  must  be  such  as  to 
constitute  legal  fraud.     That  is,  if  the  false  answer  was  not  inten- 

1.  Moulor  V.  American  Life  Ins.  Co.,  W.  125,  48  L.R.A.(N.S.)  418;  Conti- 
111  U.  S.  335,  4  S.  Ct.  466,  28  U.  S.  nental  Life  Ins.  Co.  v.  Yung,  113  Ind. 
<L.  ed.)  447;  Fidelity  Mut.  Life  Ass'n  159,  15  N.  E.  220,  3  A.  S.  R.  630  and 
V.  Jeffords,  107  Fed.  402,  46  C.  C.  A.  note;  Knights  of  Maccabees,  etc.  v. 
377,  53  L.R.A,  193  and  note;  Rasicot  Shields,  156  Ky.  270,  160  S.  W.  1043, 
V.  Royal  Neighbors  of  America,  18  49  L.R.A.(N.S.)i  853;  Hann  v.  Na- 
Idaho  85,  108  Pac.  1048,  138  A.  S.  R.  tional  Union,  97  Mich.  513,  50  N.  W. 
180,  29  L.R.A.(N.S.)  433  (preg-  834,  37  A.  S.  R.  365  and  note;  Fi- 
naney) ;  Modern  Woodmen  Ace.  Ass'n  delity  Mut.  Life  Ins.  Co.  v.  Miazza, 
V.  Shryock,  54  Neb.  250,  74  N.  W.  607,  93  Miss.  18,  46  So.  817,  136  A.  S.  R. 
39  L.B.A.  826;  .ffitna  Life  Ins.  Co.  v.  534;  Supreme  Lodge,  etc.  v.  Payne, 
Rehlaender,  68  Neb.  284,  94  N.  W.  101  Tex.  449,  108  S.  W.  1160,  15 
129,  4  Ann.  Cas.  251;  Dimick  V.Metro-  L.R.A.(N.S.)  1277,  reversed  on  an- 
politan  Life  Ins.  Co.,  69  N.  J.  L.  384,  other  point  on  rehearinij  in  110  S.  W. 
55  Atl.  291,  62  L.R.A.  774;  Gilroy  523 ;  Schofield  v.  Metropolitan  Life  Ins. 
V.  Supreme  Court,  etc.,  75  N.  J.  L.  Co.,  79  Vt.  161,  64  Atl.  1107,  8  Ann. 
584,   67   Atl.   1037,   14   L.R.A.(N.S.)  Cas.  1152  and  note. 

632;  Suravitz  v.  Prudential  Ins.  Co.,  Note:  53  L.R.A.  193  et  seq. 

244  Pa.  St.  582,  91  Atl.  495,  L.R.A.  3.  Notes:   53  L.B.A.  204;  8  Ann. 

1915A  273.  Cas.  1159. 

Notes:    15    L.R.A. (N.S.)    1277;    8  4.  March  v.  Metropolitan  Life  Ins. 

Ann.  Cas.  1158.  Co.,  186  Pa.  St.  629,  40  Ati,  1100,  65 

2.  Standard  Life,  etc.,  Ins.  Co.  v.  A.-S.  R.  887. 

Sale,  121  Fed.  664,  57  C.  C.  A.  418,      Note:  8  Ann.  Cas.  1156. 
61    L.R.A.    337;    Nationsil    Annuity       6.  Notes:  53  L.R.A.  198  et  seq.;  8.' 
Ass'n  V.  McCaU,  103  Ark.  201,  146  S.  Ann.  Cas.  1156. . 
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tionally  made  it  will  avoid  the  policy  only  where  the  facts  Ore  such 
that  the  insured  must  be  deemed  to  be  stating  his  own  knowledge, 
and  not  his  opinion,  when  he  should  have  made  no  statement  if  he 
did  not  know  the  facts.*  Where  the  answers  are  stated  to  be  true  to 
the  best  knowledge  and  belief  of  the  applicant,  or  some  equivalent 
expression  is  used,  the  cases  hold,  almost  without  exception,  that  an 
incorrect  statement  innocently  made  in  the  belief  in  its  truth  will 
not  avoid  the  policy,  although  there  is  also  an  agreement  that  any 
untrue  or  fraudulent  statement  shall  avoid  the  policy.'  Accordingly 
a  negative  answer  to  a  question  whether  the  applicant  has  ever  had 
a  serious  disease,  so  far  as  he  knows,  is  false  only  in  case  the  applicant 
knew  or  believed  that  a  disease  which  he  had  had  was  serious.*  If 
an  application  for  insurance  is  signed  by  the  beneficiary  he  cannot 
recover  on  the  ground  that  the  insured  did  not  sign  the  application 
and  therefore  was  not  guilty  of  misrepresentation.'  And  where  the 
beneficiary  in  a  policy  signs  the  application  with  the  insured,  the 
policy  may  be  avoided  as  to  the  beneficiary  if  he  knew  of  the  falsity 
of  answers  therein,  although  the  insured  did  not.*" " 

250.  Serious  or  Temporary  Diseases. — The  term  "serious  illness," 
as  used  in  an  application  for  a  life  insurance  policy,  means  such  an 
illness  as  permanently  or  materially  impairs,  or  is  likely  permanently 
or  materially  to  impair,  the  health  of  the  applicant.**  Jlere  temporary 
ailments  or  affections,  not  of  a  serious  or  dangerous  character,  which 
pass  away  and  are  likely  to  be  forgotten  because  they  leave  no  trace 
in  the  constitution,  are  not  to  be  regarded  as  diseases  within  the 
meaning  of  a  life  insurance  policy,**  and  this  is  true  though  at  the 

8.  Schwarzbach  v.  Ohio  Valley  Pro-  326;  Smith  v.  Prudendal  InS.  Go.,  83 

teetive  Union,  25  W.  Vs.  622,  52  Am.  N.  J.  L.  719,  85  Atl.  190,  43  L.R.A. 

Rep.  227.                                         ■  (N.S.)  431  and  note. 

7.  Northwestern  Mut.  Life  Ins.  Co.  Notes:   53  L.R.A.  201  et  sdq.;   43 

y.  Gridley,  100  U.  S.  614,  25  U.  S.  (L.  L.R.A.(N.S.)  431  et  seq.;  8  Ann.  Cas. 

ed.)  746;  O'Connell  v.  Supreme  Con-  1158. 

clave,  etc.,  102  Ga.  143,  28  S.  E.  282,  8.  Smith  v.  Pnidential  Ins.  Co.,  83 

66  A.  S.  R.  159   (age);  Rasieot  v.  N.  J.  L.  719,  85  Atl.  190,  43  L.R.A. 

Royal  Neighbors  of  America,  18  Idaho  (N.S.)  431. 

85,  108  Pac.  1048,  138  A.  S.  R.  180,  9.  March  v.  Metropolitan  Life  Ins. 

29  L.R.A.(N.S.)  433;  Lakka  v.  Mod-  Co.,  186  Pa.  St.  629,  40  Atl.  1100,  65 

em  Brotherhood  of  America,  163  la.  A.  S.  R.  887. 

159,  143  N.  W.  513,  49  L.R.A.(N.S.)  10.  Gamble    v.    MetropoUtan    life 

902;  Cole  v.  Mutual  Life  Ins.  Co.,  129  Ins.  Co.,  92  S.  C.  451,  75  S.  E.  788, 

La.  704,  56  So.  645,  Ann.  Cas.  1913B  41  L.R.A.(N.S.)  1199  and  note. 

748;    Cobb    v.    Covenant   Mnt.    Ben.  11.  Eminent  Household,  etc.  v.  Pra- 

Ass'n,  153  Mass.  176,  26  N.  E.  230,  ter,  24  Okla.  214,  103  Pac.  558,  20 

25  A.  S.  R.  619, 10  L.R.A.  666;  Hann  Ann.   Cas.  287  and  note,  23  Lil.A. 

V.  National  Union,  97  Mich.  513,  56  (N.S.)  917. 

N,  W,  834,  37  A.  S.  R.  365  and  note;  12.  Penn  Mut.  Life  Ins.  Co.  v.  Me- 

Bryant     v.     Modem     Woodmen     of  chanics'  Sav.  Bank,  etc.,  Co.,  72  Fedv 

America,  86  Neb.  372, 125  N.  W.  621,  413,  37  U.  S.  App.  692,  19  C.  C.  A. 

21  Ann.  Cas.  365,  27  L.R.A.(N.S.)  286,  73  Fed.  653,  43  U.  S.  App.  75, 
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tiine  the  illneas  was  considered  serious.^*  An  anaemic  murmur  of 
the  heart,  which  indicates  no  structural  defect  but  comes  from  mere 
debility  or  weakness,  is  not  a  "bodily  or  mental  infirmity"  within 
the  meaning  of  the  provisions  of  a  policy  of  life  insurance.**  Among 
the  diseases  which  have  been  considered  serious  may  be  mentioned 
aneurism,  tuberculosis,  gallstones  necessitating  an  operation,  hemor- 
rhages of  the  stomach,  renal  colic,  typhoid  fever,  and  under  some 
circumstances  alcoholism,  while  among  diseases  not  considered  serious 
may  be  mentioned  diarrhoea,  dyspepsia,  malaria,  and  intermittent 
headaches.*'  A  local  a£Fection  is  not  a  local  disease  within  the  mean- 
ing of  a  warranty  in  a  policy  of  insurance,  unless  such  affection  has 
sufficiently  developed  to  have  some  bearing  on  the  general  health.** 

251.  Injury,  or  Bodily  Infirmity. — A  question  whether  an  appli- 
cant has  ever  met  with  any  injury  refers  only  to  substantial  injuries 
affecting  his  general  health.*'  A  fortiori  whether  an  injury  was 
serious,  so  as  to  avoid  a  policy  issued  on  a  representation  of  the  insured 
that  he  had  never  siiffered  any  serious  injury,  is  not  to  be  determined 
exclusively  by  the  .impression  of  the  matter  at  the  time,  but  its  more 
or  less  prominent  influence  on  the  health,  strength  and  longevity  of 
the  party  is  to  be  taken  into  account,  and  the  jury  are  to  decide  from 
these  and  the  nature  of  the  injury  whether  it  was  so  serious  as  to 
make  its  nondisclosure  avoid  the  policy.**  The  words  "hurt"  and 
"wound,"  in  a  question  asked  of  an  applicant  for  life  insurance,  as 
to  any  "wound,  hurt,  or  serious  bodily  injury"  received  by  him,  also 
mean  an  injury  to  the  body  causing  an  impairment  of  health  or 
strength,  or  rendering  the  person  more  liable  to  contract  disease,  or 
less  able  to  resist  its  effects.*'  An  injury  cannot  be  declared,  as  matter 
of  law,  to  be  a  bodily  infirmity,  within  the  meaning  of  a  warranty 
in  a  life  insurance  policy,  without  evidence  that  it  affects  to  some 
extent  ttie  actual  physical  condition  of  the  insured.^'  The  mere  fact 
that  an  applicant  for  insurance  is  receiving  a  pension  from  thef  govern- 
ment for  alleged  physical  injuries  does  not  show  that  he  has  a  bodily 

19  C.  C.  A.  316,  38  L.R.A.  33;  Metro-  New  YoA,  134  Wis.  322,  113  N.  W, 
politan  life  Ins.  Co.  v.  Brubaker,  78  967, 17  L.R.A.(N.S.)  260. 
Kan.  146,  96  Pae.  62,  130  A.  S.  R.      17.  Wilkinson  v.  Connecticat  Mnt. 
356,   16   Ann.   Cas.   267,  18   L.R.A.  life  Ins.  Co.,  30  la.  119,  6  Am.  Rep. 
(N.S.)  362.  657. 

13.  Eminent  Household,  etc.  v.  18.  Union  Mnt.  life  Ins.  Co.  ▼. 
Prater,  24  Okla.  214, 103  Pac.  558,  20  Wilkinson,  13  Wall.  222,  20  U.  S.  (L. 
Ann.  Cas.  287  and  note,  23  L.R.A.  ed.)  617. 

(N.S.)  917.  19.  Bancroft  v.  Home  Ben.  Ass'n, 

14.  Manufacturers'  Accident  In-  120  N.  Y.  14,  23  N.  E.  997,  8  L.R.A. 
demnity  Co.  v.  Dorgan,  58  Fed.  945,  68. 

16  U.  S.  App.  290,  7  C.  C.  A.  581,  22  20.  Black  v.  TraveUers'  Ins.  Co., 
1,.R.A.  620.  121  Fed.  732,  58  C.  C.  A.  14, 61  L.R.A. 

16.  Note:  20  Ann.  Cas.  292,  293.        500. 

16.  Cady  v.  Fidelity,  etc.,  Co.  of 
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infirmity,  within  the  meaning  of  a  warranty  in  thci  policy,  but  the 
question  is  ordinarily  for  the  jury.^  In  the  case  of  an  accident  policy, 
a  representation  that  the  insured  has  never  received  indemnity  for 
any  injury  is  not  material  as  a  matter  of  law.*  Defective  vision  or  an 
affliction  such  as  erysipelas  is  not  mental  or  bodily  infirmity.' 

252.  Warranties  as  to  Specific  Diseases. — ^A  statement  as  to  afflic- 
tion with  certain  ailments  is  material  as  a  matter  of  law,*  and  where 
an  insured  makes  a  warranty  that  he  has  not  had  a  specified  ailment 
it  is  immaterial  that  the  insured's  general  health  was  not  affected 
thereby  if  he  had  had  the  specified  ailment'  A  statement  by  an 
applicant  for  life  insurance  that  he  has  never  had  a  certain  ailment 
which  is  an  obscure  disease,  concerning  which  the  insurer  should 
know  that  the  applicant  could  not  have  certain  knowledge,  except 
as  he  might  be  told  by  a  physician  or  other  expert,  is  properly  con- 
strued as  a  warranty  only  of  the  bona  fide  belief  and  opinion  of  the 
applicant.*  A  question  frequently  propounded  to  applicants  is 
whether  they  have  had  "spitting  or  coughing  of  blood."  A  question 
as  to  spitting  of  blood  does  not  refer  to  the  spitting  of  blood  not  result- 
ing from  any  disorder,'  but  is  usually  held  to  mean  the  disorder  so 
called,  whether  the  blood  comes  from  the  lungs  or  from  the  stomach,* 
and  a  negative  answer  must  be  deemed  false  if  the  applicant  has  had 
an  expectoration  amounting  to  a  hemorrhage.*  The  phrase  "spitting 
of  blood"  may,  according  to  some  courts,  be  shown  by  expert  testi- 
mony to  refer  to  the  expectoration  of  blood  from  the  lungs.*'  A 
warranty  that  an  applicant  has  never  had  the  disease  of  "affection 
of  the  liver"  is  not  broken  if  the  insured  has  never  had  an  affection 
of  that  organ  which  amounted  to  disease;  that  is,  of  a  character  so 
well  defined  and  marked  as  materially  to  disturb  or  derange  for  a 
time  its  vital  functions.**  Nor  does  a  warranty  that  an  applicant  for 
accident  insurance  has  never  had  bronchitis  refer  to  a  temporary  acute 
attack  of  the  disease,  followed  by  complete  recovery.*'    Whether  a 

1.  Black  V.  TraveUers'  Ins.  Co.,  121  7.  Note:  23  L.R.A.(N.S.)  918. 
Fed.  732,  58  C.  C.  A.  14,  61  L.R.A.  8.  Eminent  Household,  etc.  v.  Pra 
500.  ter,  24  Okla.  214, 103  Pac.  558, 20  Ann. 

2.  Rathman  v.  New  Amsterdam  Cas.  287,  23  L.R.A.(N.S.)  917  atkd 
Casualty  Co.,  (Mich.)  152  N.  W.  983,  note. 

L.R.A.1915E  980.  9.  March  t.  Metropolitan  Life  Ins. 

3.  Note:  13  L.RJL..  263.  Co.,  186  Pa.  St.  629,  40  All.  1100,  65 

4.  March  v.  Metropolitan  Life  Ins.  A.  S.  R.  887. 

Co.,  186  Pa.  St  629,  40  Atl.  1100,  65  10.  Singleton  v.  St  Louis  Ins.  Co., 
A.  S.  R.  887.  66  Mo.  63,  27  Am.  Rep.  321. 

6.  Mutual  Life  Ins.  Co.  v.  Simpson,  11.  Connecticut  Mut.  Life  Ins. .  Co. 
88  Tex.  333,  31  S.  W.  501,  53  A.  S.  R.  v.  Union  Trust  Co.,  112  U.  S.  250,  5 
757,  28  L.R.A.  765.  S.  Ct  119,  28  U.  S.  (L.  ed.)  708. 

6.  Owen  v.  Metropolitan  life  Ins.  12.  French  v.  Fidelity,  etc.,  Co.  of 
Co.,  74  N.  J.  L.  770,  67  Atl.  25,  122  New  York,  135  Wis.  259,  116  N.  W. 
A.  S.  R.  413.  869,  17  L.R.A.(N.S.)  1011. 
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sunstroke  is  a  disease  of  the  brain,  within  the  meaning  of  a  warranty, 
has  been  considered  a  question  for  the  jury.*'  Where  the  truthful- 
ness of  all  statements  in  the  application  is  made  a  condition  to  the 
validity  of  the  policy  a  false  statement  as  to  whether  the  applicant 
has  ever  had  a  rupture  avoids  the  policy.**  Where  the  medical  exam- 
ination propounded  to  an  applicant  for  life  insurance  contains  the 
question,  "Have  you  ever  had  rheumatism  in  any  form?  Number 
of  attacks,  dates,  duration,  parts  affected;  state  also  whether  there 
were  heart  complications,"  the  answer  "No,"  given  by  the  applicant, 
will  be  construed  as  a  warranty  that  he  has  never  suffered  from 
rheumatism  with  heart  complications.*' 

253.  Medical  Attendance. — ^Representations  as  to  medical  attend- 
ance are  material  as  a  matter  of  law,**  and  policies  now  usually  con- 
tain warranties  on  that  subject.  In  some  jurisdictions  the  view  is 
adopted  that  if  answers  given  in  an  application  for  life  insurance  are 
made  warranties,  replies  to  questions  as  to  how  long  since  the  applicant 
was  attended  by  a  physician  must  be  construed  as  referring  to  attend- 
ance for  some  ailment  that  would  affect  the  contract  of  insurance; 
and  the  failure  of  the  applicant  to  mention  some  slight  indisposition 
or  trivial  or  temporary  ailment,  for  which  he  was  treated,  but  which 
in  no  wise  affected  his  general  health,  and  did  not  increase  the  risks 
of  insurance,  does  not  avoid  the  policy.*'  According  to  this  view 
merely  calling  at  the  office  of  a  doctor  for  some  medicine  to  relieve 
a  temporary  indisposition  or  for  a  mere  examination  to  ascertain  if 
there  is  any  ailment  or  complaint  about  the  person,  and  for  nothing 
,  more,  is  not  a  consultation  with  a  physician.**  Other  courts,  about 
equal  in  number,  take  the  position  that  an  applicant  for  life  insur- 
ance who,  for  motives  of  his  own,  has  sought  and  obtained  a  profes- 
sional interview  with  a  physician  regarding  the  state  of  his  health, 
cannot  truthfully  answer  the  question,  "Have  you  consulted  any 
other  physician?"  in  the  negative,  merely  because  the  interview  con- 
cerned some  temporary  ailment  or  indisposition,  slight  in  character, 

13.  Knickerbocker  Life  Ins.  Co.  v.  1913B  748  and  note;  Brown  v.  Metro- 
Trejz,  104  U.  S.  197,  26  U.  S.  (L.  ed.)  politan  Life  Ins.  Co.,  65  Mich.  306, 
708.  32  N.  W.  610,  8  A.  S.  R.  894;  Hann 

14.  iEtna  Life  Ins.  Co.  v.  France,  v.  National  Union,  97  Mich.  513,  56 
91  U.  S.  510,  23  U.  S.  (L.  ed.)  401.  N.  W.  834,  37  A.  S.  R.  365;  Blumen- 

15.  Peterson  v.  Manhattan  Life  Ins.  thai  v.  Berkshire  Life  Ins.  Co.,  134 
Co.,  244  lU.  329,  91  N.  E.  466, 18  Ann.  Mich.  216,  96  N.  W.  17,  104  A.  S.  R. 
Cas.  96.  604;  Dilleber  v.  Home  Life  Ins.  Co., 

16.  Fidelity  Mut.  Life  Ass'n  v.  Har-  69  N.  Y.  256,  25  Am.  Rep.  182. 

ris,  94  Tex.  25,  57  S.  W.  635,  86  A.  S.  Notes:  3  A.  S.  R.  637;  10  L.R.A. 
R.  813.  667;  18  L.R.A.(N.S.)  363  et  seq.;  17 

17.  Franklin  Life  Ins.  Co.  v.  Galli-   Ann.  Cas.  1203. 

gan,  71  Ark.  295,  73  S.  W.  102,  100  18.  Schofield  v.  Metropolitan  Life 
A.  S.  R.  73;  Cole  v.  Mutual  Life  Ins.  Ins.  Co.,  79  Vt.  161,  64  Atl.  1107,  8 
Co.,  129  La.  704,  56  So.  645,  Ann.  Cas.   Ann.  Cas.  1152.  ■ 
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and  not  seriously  affiecting  health.^*  The  consultation  contemplated 
by  such  a  question  means  a  consultation  concerning  some  disease  or 
ailment  of  the  applicant  himself,  and  does  not  mean  a  consultation  as 
to  the  condition  of  some  other  person,***  or  as  to  some  nonprofessional 
matter.^  The  fact  that  a  physician  was  sent  for  by  a  person  other 
than  the  insured,  however,  is  immaterial  where  the  services  were 
accepted,*  though  services  rendered  by  a  physician  gratuitously  and 
without  any  request  are  not  to  be  treated  as  an  attendance.*  Where 
an  applicant  for  life  insurance  states  that  he  has  not  been  under  the 
treatment  of  a  physician  for  two  years,  the  expression  "two  years" 
is  understood  as  an  approximate  statement.*  While  there  is  contrary 
authority,*  the  better  rule  is  that  to  constitute  medical  attendance, 
within  the  meaning  of  a  question  propounded  to  an  applicant  for 
insurance,  it  is  not  necessary  that  a  physician  should  attend  the 
patient  at  home;  but  he  may  give  his  services  at  his  office.*  Some 
courts  have  held  that  a  question  in  an  application  for  life  insurance, 
"How  long  since  you  were  attended  by  a  pl\ysician,  or  professionally 
consulted  one?"  is  not  ambiguous  and  means  not  when  a  physician  was 
first  consulted,  but  when  he  was  last  consulted.'  Other  courts  have 
held  that  the  question  is  ambiguous  and  that  there  is  no  breach  of 
warranty  if  the  insured  in  good  faith  gives  the  date  of  the  first  consul- 
tation.* An  answer  as  to  whether  the  insured  has  consulted  physicians, 
giving  the  name  of  one  physician,  has  been  held  complete,  and 
not  untrue  for  failing  to  name  others,"  and  an  omission  to  men- 
tion the  name  of  one  of  the  attending  physicians  during  a  period  of 
illness  will  not  avoid  a  policy  of  life  insurance,  unless  the  omission 
is  material,  where  the  applicant  warrants  his  statements  to  be  full, 
complete,  and  true,  "without  suppression  of  any  fact  or  circumstance 

19.  Metropolitan  Life  Ins.  Co.  v.  2.  Beard  v.  Royal  Neighbors  of 
Brubaker,  78  Kan.  146,  96  Pae.  62,  America,  53  Ore.  102,  99  Pac.  83,  17 
130  A.  S.  R.  356,  16  Ann.  Cas.  267,  Ann.  Cas.  1199,  19  L.R.A.(N.S.)  798. 
18  L.R.A.(N.S.)   362  and  note;  Cobb       3.  Note:  17  Ann.  Cas.  1204. 

V.    Covenant    Mut.    Ben.    Ass'n,    153  4.  Owen  v.  Metropolitan  Life  Ins. 

Mass.  176,  26  N.  E.  230,  25  A.  S.  R.  Co.,  74  N.  J.  L.  770,  67  AU.  25,  122 

619,  10  L.R.A.  666;  Metropolitan  Life  A.  S.  R.  413. 

Ins.  Co.  V.  McTague,  49  N.  J.  L.  587,  5.  Notes:     18    L.R.A.(N.S.)     365; 

9  Atl.  766,  60  Am.  Rep.  661;  Beard  Ann.  Cas.  1913B  752. 

▼.   Royal   NeighboTS   of   America,   53  6.  White   v.   Providence   Sav.   Life 

Ore.  102,  99  Pac.  83,  17  Ann.  Cas.  Assur.  Soe.  163  Mass.  108,  39  N.  E. 

1189,  19  L.R.A.(N.S.)   798;  Fidelity  771,  27  LJI.A.  398. 

Mnt.  Life  Ass'n   v.   Harris,  94  Tex.  Notes:    18    L.R.A.(N.S.)    365;    17 

25,  57  S.  W.  635,  86  A.  S.  R.  813.  Ann.  Cas.  1204. 

Note:  17  Ann.  Cas.  1203.  7.  Crosse  v.   Supreme  Lodge,   etc., 

20.  DiUeber  v.  Home  Life  Ins.  Co.,  254  111.  80,  98  N.  E.  261,  45  L.R.A. 
69  N.  Y.  256,  25  Am.  Rep.  182.  (N.S.)  162. 

Note:  18  LJIJ^.(N.S.)  365.  8.  Note:  45  LJl.A.(N.S.)  163. 

1.  Notes:  18  L.R.A.(N.S.)  365;  17  9.  Dilleber  v.  Home  Life  Ins.  Co., 
Ann,  Cas.  1204.  69  N.  Y.  256,  25  A™.  Rep.  182. 
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which  would  tend  to  iufluenoe  the  company  in  issuing  a  policy."  ^* 
Again,  if  answers  given  in  an  application  for  life  insurance  are  made 
warranties,  and  the  applicant,  in  response  to  an  inquiry,  gives  the 
name  of  the  physician  who  attended  him  during  the  greater  portion 
of  his  last  illness,  without  giving  the  name  of  the  physician  who 
attended  him  during  the  earlier  part  of  such  illness,  his  answer  does 
not  constitute  a  breach  of  warranty  avoiding  the  policy.**  Confine- 
ment in  childbirth  is  not  a  "personal  ailment,"  within  the  meaning 
of  a  fraternal  benefit  certificate,  so  as  to  avoid  it  because  of  a  negative 
answer,  which  was  made  a  warranty,  as  to  whether  the  applicant  had, 
within  seven  years,  consulted  a  physician  in  regard  to  a  personal  ail- 
ment, where  in  fact  the  applicant  had  been  attended  once  by  a  phy- 
sician during  confinement,  some  three  years  prior  thereto.*'  The 
term  "family  physician  of  the  party,"  as  used  in  the  policy,  has  been 
held  t(y  mean  the  physician  who  usually  attends  and  is  consulted  by 
the  members  of  a  family  in  the  capacity  of  physician,  whether  or 
not  he  usually  attended  on',  or  was  consulted  by,  the  insured  himself.** 
254.  Family  History. — From  the  very  natiure  of  the  case  it  is 
apparent  that  statements  in  an  application  with  reference  to  relatives 
'and  their  health  cannot  be  expected  to  be  absolutely  warranted  correct, 
though  the  insured  in  general  terms  warrants  all  statements  in  the 
application.  Accordingly,  a  statement  in  a  medical  examination  by 
an  applicant  for  life  insurance  that  none  of  hb  brothers  are  dead  is 
a  representation  and  not  a  warranty,  and  if  proved  to  be  false,  does 
not  vitiate  the  policy,  in  the  absence  of  proof  of  fraud  or  intentional 
misstatement  on  the  part  of  the  insured,  though  the  applicant  war- 
rants the  truth  of  the  answers.**  Likewise  a  warranty  in  an  applica- 
tion for  insurance  that  a  relation  of  the  insured  is  in  good  health 
simply  means  that  he  is  well  to  ordinary  observations  and  in  outward 
appearance.*'  One  who  has  received  an  injury  on  the  head  in  child- 
hood, resulting  in  hardening  of  the  brain,  and  a  weakening  of  the 
mental  powers  in  mature  age,  continuing  and  increasing  till  death, 
and  necessitating  confinement  in  an  asylum  for  quiet  and  treatment, 
is  not  afiBicted  with  insanity,  within  the  meaning  of  an  application 
for  life  insurance,  referring  to  insanity  of  relations,  it  appearing  that 
he  knew  what  was  going  on,  and  it  not  appearing  that  he  was  subject 

10.  Reppond  v.  National  life  Ins.  13.  Price  t.  Phoenix  Mut.  life  Ins. 
Co.,  100  Tex.  519,  101  8.  W.  786,  15  Co.,  17  Minn.  497, 10  Am.  Rep.  166. 
Ann.  Cas.  618,  11  L.R.A.(N.S.)  981.  14.  Globe  Mut.  Life  Ins.  Ass'n  v. 

11.  Franklin  Life  Ins.  Co.  v.  OaUi-  Wagner,  188  111.  133,  58  N.  E.  970, 
gan,  71  Ark.  295,  73  S.  W.  102,  100  80  A.  8.  R.  169,  52  L.R.A.  649. 

A.  8.  R.  73.  16.  Grattan    v.    Metropolitan    Life 

12.  Rasicot  v.  Royal  Neighbors  of  Ins.  Co.,  92  N.  T.  274,  44  Am.  Rep. 
America,  18  Idaho  85,  108  Pac  1048,  372. 

138  A.  S.  R.  180,  29  L.R.A.(N.S.)  433. 

1076 


Digitized  by 


Google 


14  R.  C.  L.  INSURANCE  8  255 

to  dehisiona  or  acted  irrationally.**  A  misstatement  of  the  cause  of 
the  death  of  a  brother  of  the  deceased  in  an  answer  in  a  previous 
application  made  by  the  person  whose  life  was  insured  is  not,  in  the 
ijwence  of  a  specific  reference,  incorporated  into  the  policy.*' 

255.  Uarriage;  Occupation. — Where  the  truthfulness  of  all  state- 
ments in  the  application  is  made  a  condition  to  the  validity  of  the 
policy,  a  false  statement  that  the  insured  is  unmarried  avoids  the 
policy.**  A  warranty  that  the  applicant  is  a  maker  of  a  certain 
article  is  not  false  where  that  is  his  principal  occupation,  though  he 
occasionally  vends  the  article,  especially  where  it  is  stated  elsewhere  in 
the  appUcation  that  he  is  out  of  doors  selling  the  article  most  of  the 
time.*'  The  warranty  most  frequently  exacted  of  applicants  relates 
to  their  connection  with  the  liquor  business.  Such  a  representation 
as  to  the  occupation  of  the  insured  does  not  relate  to  occasional  acts 
connected  with  the  liquor  business,  performed  without  an  employ- 
ment therefor.**  One  is  not  engaged  in  or  connected  with  the  manu- 
facture or  sale  of  liquor,  within  the  meaning  of  such  a  warranty, 
though  he  is  employed  in  a  bonded  warehouse  engaged  in  bottling 
aged  whisky,*  or  as  a  driver  of  a  beer  wagon  for  a  brewery,  or  is. 
connected  with  the  real  estate  department  of  a  brewery,  or  occasionally, 
without  compensation,  dispenses  liquor  for  a  neighbor  as  an  act  of 
kindness.*  Nor  is  one  connected  with  the  liquor  business  who  keeps 
a  restaurant  adjacent  to  and  communicating  with  a  saloon  though  he 
sometimes,  when  the  saloon  keeper  is  at  meals  or  temporarily  absent, 
waits  on  customers  at  the  bar,  without  having  any  interest  in  the  busi- 
ness.' The  better  opinion  seems  to  be  that  a  part  owner  of  a  saloon  is 
engaged  in  the  liquor  business  even  if  he  takes  no  active  part  there- 
in,* though  some  authority  exists  to  the  contrary.*  A  negative  answer 
to  a  question  whether  the  applicant  is  or  has  been  engaged  in  or  con- 
nected with  the  manufacture  or  sale  of  liquors  is  false  where  the  in- 
sured had  formerly  been  in  the  hotel  business  and  sold  liquor  in  pack- 
ages to  guests,  though  he  kept  no  bar  and  did  not  sell  to  the  public 
generally.*    However,  a  provision  that  the  insured  shall  not  be  con- 

18.  Newton  v.  Mutual  Ben.  Ijfe  Ins.  1.  Brackett  v.  Modern  Brotherhood, 
Co.,  76  N.  Y.  426,  32  Am.  Rep.  335.  154  Ky.  340, 157  S.  W.  690,  45  L.R.A. 

17.  Connecticut  Mut.  L.  Ins.  Co.  v.    (N.S.)  1144. 

Luchs,  108  U.  S.  498,  2  S.  Ct.  949,  27  g.  Note:     45    L.R.A.(N.S.)     1144, 

U.  S.  (L.  cd.)  800.  1145                                  v        y            » 

18.  Jefferies  v.  E«>nonii«a  Mut.  3  tolling  v.  Metropolitan  Life  Ins. 
^*  5"a'-««-'  ^  ^^  ■  '  ^-  ^'  Co.,  32  Mont.  329,  80  Pac.  609,  1092, 
^10   a'  ??              nf  .        1 -^        T  *  108  A.  S.  R.  578. 

T    *-r^"«n  "xr    V   0S1    ?«  1^"   p  *•  Brackett  v.  Modem  Brotherhood 

Ins.  Co.,  80  N.  Y.  281,  36  Am.  Rep.   „f  ^^^^j^^^  jg^  ^y.  340,  157  S.  W. 

oA   o*  »T  J        w    J  *   690,  45  L.R.A.(N.S.)  1144  and  note, 

20.  Stevens  v.  Modem  Woodmen  of       _    ..  ^      ..-  i  t>  .  /vt«,  v   -.-..^ 

America,  127  Wis.  606,  108  N.  W.  8,      ^-  Note:  45  L.R.A.(N.S.)  1144. 

7  Ann.  Cas.  566  and  note.  6.  Dwight   v.   Germania  life   Ins. 
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oected  with  the  liquor  business,  unless  so  specified  in  his  application, 
or  unless  permission  be  given  by  written  permit  signed  by  the  president 
or  secretary  of  the  company,  is  to  be  taken  as  relating  wholly  to  the 
occupation  of  the  insured  subsequent  to  the  taking  efiFect  of  the  con- 
tract of  insurance.'  A  question  as  to  occupation,  in  an  application  for 
life  insurance,  does  not  call  for  information  as  to  the  fact  of  the 
applicant  being  a  habitual  embezzler.* 

256.  Habits. — If  answers  given  in  an  application  are  made  war- 
ranties, inquiry  as  to  the  appellant's  use  of  liquors  and  tobacco  calls 
for  the  habit  of  the  insured  in  these  respects  at  the  time  of  the  applica- 
tion, and  does  not  direct  his  mind  to  a  single  or  incidental  use  accord- 
ing to  some  courts,'  while  other  courts  hold  that  an  applicant  cannot 
truthfully  answer  such  a  question  in  the  negative  when  in  fact  he 
did  use  liquor  to  some  extent,  even  though  such  use  was  not  habitual 
or  excessive.**  Where  an  applicant  truly  believes"  that  he  is  not 
intemperate  and  so  warrants,  if  in  fact  he  was  intemperate  the  policy 
is  avoided.**  What  amounts  to  habitual  intemperance  is  a  question 
of  fact,  and  not  capable  of  decision  as  a  matter  of  law.  It  has  been 
said,  however,  that  there  is  no  rule  of  law  which  says  that  in  order 
to  make  a  man  a  drunkard  he  must  drink  every  day  or  every  week 
to  excess.  Neither,  on  the  other  hand,  does  a  single  or  an  occasional 
excess  make  a  man  a  habitual  drunkard ;  but  if  the  habit  and  rule 
of  a  man's  life  are  to  indulge  periodically  and  with  frequency,  and 
with  increasing  frequency  and  violence,  in  excessive  fits  of  intem- 
perance, such  a  use  of  liquor  may  properly  cause  the  finding  of 
habitual  drunkenness.  It  is  the  fact  of  the  certainty  of  these  periodical 
sprees,  accompanied  with  their  frequency,  which  marks  the  habit  If 
a  man  should  indulge  in  such  a  debauch  once  in  a  year  only,  it  could 
not  properly  be  said  that  he  was  a  habitual  drunkard;  he  would  be 
an  occasional  drunkard.  But  if  such  debauches  increase  in  frequency, 
and  the  certainty  of  their  increasing  frequency  becomes  established, 
then  the  time  finally  arrives  when  the  line  between  an  occasional 
excess  and  habit  is  crossed.**    And  a  warranty  that  the  insured  has 

Co.,  103  N.  Y.  341,  8  N.  E.  654,  57  em  Mut.  Life  Ins.  Co.,  64  Minn.  495, 
Am.  Rep.  729.  '  67  N.  W.  367,  58  A.  S.  R.  549. 

7.  McGurk    v.    Metropolitan    Life       Note :  39  L.R.A.  265. 

Ins.  Co.,  56  Conn.  528,  16  Atl.  263,  .  10.  Brignac  v.  Pacific  Mut.  Life  Ins. 
1  L.R.A.  563.  Co.,  112  La.  574,  36  So.  595,  66  L.R.A. 

8.  Penn  Mut.  Life  Ins.  Co.  v.  Me-  322. 

chanics'  Sav.  Bank,  etc.,  Co.,  72  Fed.       11.  Hartwell  v.  Alabama  Gold  Life 
413,  37  U.  S.  App.  692,  19  C.  C.  A.  Ins.  Co.,  33  La.  Ann.  1353,  39  Am. 
286,  73  Fed.  653,  43  U.  S.  App.  75,  Rep.  294. 
19  C.  C.  A.  316,  38  L.R.A.  33.  12.  Knickerbopker  Life  Ins.  Co.  v. 

9.  Franklin  Life  Ins.  Co.  ".  Galli-  Foley,  105  U.  S.  350,  26  U.  S.  (L. 
gan,  71  Ark.  295,  73  S.  W.  102,  100  ed.)  1055;  Northwestern  Life  Ins.  Co. 
A.  S.  B.  73;  Chambeis  t.  Northwest-  v.  Muskegon  Bank,  122  U.  S.  501,  7 

1078 


Digitized  by 


Google 


14  B.  C.  L.  INSURANCE  §  267 

never  been  addicted  to  the  excessive  or  intemperate  use  of  liquor  or 
opium,  or  does  not  use  them  often  or  daily,  is  not  broken  unless  the 
insured  had,'  prior  to  the  issuing  of  the  policy,  been  addicted  to  the 
excessive  or  intemperate  use  of  alcoholic  stimulants  or  opium  or  at 
the  time  of  the  application  habitually  used  some  of  them  often  or 
daily.*'  While,  on,  an  issue  as  to  the  habitual  intemperance  of  the 
insured,  evidence  as  to  his  habits  at  a  period  some  time  prior  to  the 
issuance  of  the  policy  may  be  admitted,  witnesses  who  are  not  familiar 
with  his  habits  at  the  latter  time  will  not  be  permitted  to  state  their 
opinion  as  to  the  effect  of  his  prior  intemperance.**  Evidence  of  a 
plea  of  guilty  by  an  applicant  for  insurance  to  a  charge  of  drunken- 
ness is  admissible  in  support  of  a  defense  of  misrepresentation  by 
the  applicant  as  to  his  habits  in  that  regard,  where  the  plea  was  not 
so  remote  from  the  time  pf  the  application  as  to  have  no  evidentiary 
value.*'  However,  the  applicant's  reputation  "for  being  an  intem- 
perate user  of  alcoholic  beverages"  is  not  admissible  to  contradict  a 
statement  in  his  application  for  life  insurance  that,  while  he  used 
intoxicating  liquors,  he  did  so  temperately;  for  it  is  not  offered  to 
affect  credibility,  Uut  in  denial  of  a  fact,  pertinent  to  the  is.sue  raised, 
and  not  difficult  to  prove,  if  true,  by  the  acts  of  the  insured.**  An 
answer  that  the  applicant  drinks  beer,  in  answer  to  a  question  as  to 
the  kind  and  quantity  of  liquor  consumed,  is  not  false  although  he 
was  in  the  habit  of  drinking  both  beer  and  whisky,  as  the  answer 
was  truthful  so  far  as  responsive  and  was^  sufficient  to  inform  the 
insurer  that  the  applicant  was  in  the  habit  to  some  extent  of  drinking 
intoxicants.*' 

257.  Relationship  or  Interest  of  Beneficiary. — Even  where  rep- 
resentations are  made  warranties  a  misstatement  as  to  the  relation- 
.ship  of  the  beneficiary  does  not,  according  to  the  better  opinion,  avoid 
the  policy,**  though  the  contrary  has  been  held.*'    The  extent  of  a 

S.  Ct.  1221,  30  U.  S.  (L.  ed.)  1100;  454,  25  L.R.A.(N.S.)  1244.     And  see 

Union  Mut.  Life  Ins.  Co.  v.  Reif,  36  Lakka    v.    Modem    Brotherhood    of 

Ohio  St.  596,  38  Am.  Bep.  613  and  America,  163  la.  159,  143  N.  W.  513, 

note.  49  L.R.A.(N.S.)  902. 

13.  ^tna  Life  Ins.  Co.  v.  Davey,  18.  Cunat  v.  Supreme  Tribe  of  Ben 
123  U.  S.  739,  8  S.  Ct.  331,  31  U.  S.  Hur,  249  111.  448,  94  N.  E.  925,  Ann. 
(L.  ed.)  315.  Gas.    1912A    213,    34    L.R.A.(N.S.) 

14.  Northwestern  Life  Ins.  Co.  v.  1192;  Berdan  r.  Milwaukee  Mut.  Life 
Muskegon  Bank,  122  U.  S.  501,  7  S.  Ins.  Co.,  136  Mich.  396,  99  N.  W.  411, 
Ct.  1221,  30  U.  S.  (L.  ed.)  1100.  4  Ann.    Cas.   332;   Goff  v.   Supreme 

16.  Langdeau     v.     John     Hancock  Lodge   Royal   Achates,  90   Neb.   578, 

Mut.  Life  Ins.  Co.,  194  Mass.  56,  80  134  N.  W.  239,  37  L.R.A.(N.S.)  1191; 

N.  E.  452,  18  L.R.A.(N.S.)  1190.  Britton  v.  Supreme  Council,  etc.,  46 

16.  Smith  V.  Prudential  Ins.  Co.  of  N.  J.  Eq.  102, 18  Atl.  675, 19  A.  S.  R. 
America,  83  N.  J.  L.  719,  85  Atl.  190,  376. 

43  L.R.A.(N.S.)  431.  19.  Supreme  Council,  etc.  v.  Green, 

17.  O'Connor  v.  Modem  Woodmen  71  Md.  263,  17  Atl.  1048,  17  A.  S.  R. 
of  America,  110  Minn.  18,  124  N.  W.  527;  Gaines  v.  Fidelity,  etc.,  Co..  188 
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man!s  interest  in  the  life  of  another  depending  upon  a  continuing 
partnership  or  the  results  of  business  transactions  not  yet  completed 
is,  in  the  nature  of  things,  uncertain,  and  in  such  cases  all  that  can 
be  required  is  that  he  had  an  actual  interest,  and  that  his  estimate 
of  the  amount  was  made  in  good  faith,  without  any  purpose  to 
deceive.** 

258.  Previous  Applications  for  Insurance. — ^A  statement  as  to  pre- 
vious rejections  is  material  as  a  matter  of  law,*  and,  if  false,  avoids 
the  policy  regardless  of  the  good  faith  of  the  applicant,*  and  a  fortiori 
where  the  truthfulness  of  all  statements  in  the  application  is  made 
a  condition  to  the  validity  of  the  policy,  a  false  statement  that  the 
insured  has  not  applied  for  other  insurance  avoids  the  policy.'  A 
representation  by  an  applicant  that  no  application  for  insurance  by 
him  had  not  been  granted  is  untrue  where  he  had  withdrawn  an 
application  to  avoid  a  rejection.*  And  the  same  is  true  of  a  representa- 
tion that  no  application  had  been  rejected.'  Whether  a  statement  by 
an  applicant  for  insurance  that  he  has  never  been  rejected  by  any 
company  is  untrue,  and  made  with  actual  intent  to  deceive,  so  as  to 
avoid  the  policy,  is  one  of  fact  for  the  jury,  where  he  had  been  so 
rejected,  although  there  is  no  direct  proof  that  he  had  been  informed 
thereof,  if  the  circumstances  were  such  that  a  man  of  average  capacity, 
in  the  ordinary  course  of  human  affairs,  should  have  understood  that 
his  proposal  had  been  unfavorably  acteid  on,  or  drawn  the  inference 
that  he  had  been  rejected.*  Where,  in  answer  to  a  compound  ques- 
tion as  to  whether  the  applicant  has  applied  for  other  insurance,  with 
what  result,  what  amounts  are  now  insured  and  in  what  companies, 
and  if  in  the  company  to  which  application  is  made  the  number  of 
the  policy,  it  is  stated  that  a  certain  amount  is  insured  in  a  named 
company,  there  is  a  failure  to  answer  the  whole  question  and  no  repre- 
sentation that  previous  applications  have  not  been  made  and  declined.' 
Where  the  policy  issued  in  pursuance  of  an  application  contains  no 

N.  Y.  411,  81  N.  E.  169,  11  Ann.  Cas.  Ins.  Co.,  22  WaU.  47, 22  U.  S.  (L.  ed.) 
71.  833. 

Note:  4  Ann.  Cas.  336.  Note:  55  LRA.  125. 

20.  Connecticut  Mut.  L.  Ins.  Co.  v.  ..^-^^il^lf^  ^^-  ?°-  'co  t? o'  n 
Luehs,  108  U.  S.  498,  2  S.  Ct.  949,  27  U.  S.  543,  34  S.  Ct.  186,  58  U.  b.  (U 

U.  S.  (L.  cd.)  800.  «•*•>  356-                                         . 

1    TLf„..«u  ..Mot ^„iu«„  T-.f^  T.,»  5.  Prudential  Ins.  Co.  of  America  v. 

rn    ?Jfi  p/^t  fi90^40  r?l   noo  ffi  Moore,  231  U.  S.  560,  34  S.  Ct.  191. 

A   '«   p   «flV            '                      '  58  U.  S.  (L.  ed.)  367! 

XT  ;       kk  r  D  »    ,oo   ,  A        r.  «•  Langdeau  v.  John  Hancock  Mut 

Notes:  55  L.R.A.  122,  7  Ann.  Cas.  Lif^  Ins.  Co.,  194  Mass.  56,  80  N.  E. 

o   ,>r        .    T  -i,     .    ,      «  .T      ^    .  452,  18  L.R.A.(N.S.)  1190. 

2.  Masonic  Life  Ass'n  of  New  York  7,  phoenix  Life  Ins.  Co.  v.  Raddin, 
V.  Robinson,  149  Ky.  80,  147  S.  W.  12O  U.  S.  183,  7  S.  Ct.  500,  30  U.  S. 
882,  41  L.R.A.(N.S.)  505.  (L.  ed.)  644. 

3.  Jeflferies  v.  Economical  Mut.  Life  Note :  55  L.R.A.  130. 
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provision  on  the  subject  a  statement  in  such  application  that  another 
one  is  pending  is  not  falsified  by  the  fact  that  another  application 
for  insurance  is  made  subsequently  and  before  the  issuance  of  the 
policy.*  There  is  considerable  confusion  in  the  cases  on  the  question 
whether  the  warranty  as  to  previous  applications  for  insurance  applies 
to  applications  made  for  membership  in  benefit  societies.  Some  courts 
hold  that  a  rejection  by  a  benefit  society  falls  within  a  question 
as  to  rejection  by  an  insurance  company,'  while  other  courts  Jiold 
that  a  benefit  society  is  not  a  company  or  comprehended  within  such 
a  question ;  **  and  questions  as  to  refusal  to  issue  policies  have  been 
held  not  to  apply  to  refusal  to  admit  in  a  benefit  society.**  Some 
courts  hold  that  even  questions  as  to  rejection  by  any  company  or 
association,  or  company,  association  or  society,  do  not  apply  to  benefit 
societies,  but  the  better  rule  would  seem  to  be  to  the  contrary  on  this 
point.**  A  printed  statement  in  an  application  for  accident  insurance 
making  the  applicant  assert  that  no  application  made  by  him  for 
insurance  had  been  declined,  and  no  accident,  disease,  or  health 
policy  had  been  canceled  or  renewal  refused,  does  not  include  life 
policies,  where  the  word  "policy"  is  uniformly  used  elsewhere  in  the 
application  as  referring  to  accident  or  health  policies.** 

259,  Other  Insurance. — ^A  statement  in  an  application  for  life  insur- 
ance as  to  other  life  insurance  is  material  as  a  matter  of  law,**  and 
omitting  a  part  of  the  insurance  carried,  from  an  answer  to  a  question 
in  an  application  as  to  policies  in  other  companies,  with  directions 
to  state  companies  and  amount,  will  render  the  answer  false.*'  But 
the  materiality  of  a  concealment  of  other  insurance,  upon  a  life  risk, 
cannot  be  presumed  from  the  fact  that  such  concealment  was  made 
by  the  applicant  in  applications  to  other  companies,  though  such  evi- 
dence is  admissible  on  the  question  of  intent.**    Some  courts  hold 

8.  Smith  V.  Prudential  Ins.  Co.  of  13.  Mays  v.  New  Amsterdam  Casu- 
America,  83  N.  J.  L.  719,  85  Atl.  190,  alty  Co.,  40  App.  Cas.  (D.  C.)  249, 
43  L.R.A.(N.S.)  431.  46  LJl.A.(N.S.)  1108;  Wright  v.  Fra- 

9.  Note:  4L.R.A.(N.S.)  249,  7  Ann.  temities  Health,  etc.,  Ass'n,  107  Me. 
Cas.  678.  418,  78  AU.  475,  32  L.RA.(N.S.)  461 

10.  Lyon   t.   United   Moderns,   148  and  note. 

Cal.  470,  83  Pac.  804,  113  A.  S.  R.  .    14.  Phcenix  Life  Ins.  Co.  v.  Rad- 
291,   7   Ann.    Cas.    672   and   note,   4  din,  120  U.  S,  183,  7  S.  Ct.  500,  30 
L.R.A.(N.S.)  247  and  note;  Peterson  U.  S.  (L.  ed.)  644;  March  v.  Metro- 
V.  Manhattan  life  Ins.  Co.,  244  111.  politan  Life  Ins.  Co.,  186  Pa.  St.  629, 
329,  91  N.  E.  466,  18  Ann.  Cas.  96.  40  Atl.  1100,  65  A.  S.  R.  887. 
Note:  55  L.R.A.  138.  15.  Penn  Mut.  Life  Ins.  Co.  v.  He- 
ll. Equitable  Life  Ins.  Co.  v.  Hazle-  chanic's  Sav.  Bank,  etc.,  Co.,  72  Fed. 
wood,  75  Tex.  338,  12  S.  W.  621,  16  413,  37  U.  S.  App.  692,  19  C.  C.  A. 
A.  S.  R.  893,  7  L.R.A.  217.  286,  73  Fed.  653,  43  U.  S.  App.  75, 
Note:  65  L.R.A.  138.  19  C.  C.  A.  316,  38  LJl.A.  33. 
12.  Notes:  55  L.R.A.  138;  4  L.R.A.  16.  Penn  Mut.  Life  Ins.  Co.  v.  Me- 
(N.S.)  248,  249.  chanic's  Sav.  Bank,  etc,  Co.,  72  Fed. 
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that  benefit  certificates  are  insurance  within  the  meaning  of  a  questioD 
in  an  application,**  while  other  courts  hold  the  contrary.**  A  ques- 
tion on  an  application  for  life  insurance  with  reference  to  othei  insur- 
ance does  not  comprehend  accident  policies,**  but  a  paid-up  policy 
calling  for  unconditional  payment  of  a  certain  sum  to  the  executors, 
administrators,  or  assigns  of  the  insured  at  his  death,  with  reservation 
to  the  insurer  of  the  right  to  pay  the  money  to  any  person  who  has 
incurred  expense  on  behalf  of  the  insured,  constitutes  "insurance  in 
force  upon  his  life,"  within  the  meaning  of  an  application  calling 
for  information  upon  that  point.*" 

XV.  Promissory  Representations  or  Warranties  and  Condi- 
tions Subsequent 

General  Principles 

260.  Definitions. — While  insurance  policies  at  the  present  time 
usually  contain  promissory  warranties  in  such  terms  as  to  cover  all 
changes  in  the  condition  of  the  risk,  there  is,  it  seems,  a  class  of 
representations  which  are  deemed  continuing  in  their  nature.  For 
example,  it  has  been  laid  down  that  where  the  insured  represents  a 
fact  as  to  the  condition  of  the  risk  which  is  material,  and  its  continu- 
ance is  an  element  of  the  determination  of  the  premium,  if  he  there- 
after alters  the  risk  in  this  respect  and  increases  the  hazard  the  insurer 
is  discharged.*  A  promissory  warranty  may  be  defined  to  be  an  abso- 
lute undertaking  by  the  insured,  contained  in  a  policy  or  in  a  paper 
properly  incorporated  by  reference,  that  certain  facts  or  conditions 
pertaining  to  the  risk  shall  continue,  or  that  certain  things  with 
reference  thereto  shall  be  done  or  omitted.  But  where  an  applicant 
for  insurance  on  a  building  makes  an  express  oral  promise  that  a 
certain  thing  shall  be  done  in  the  future  and  a  policy  is  thereupon 
delivered  to  him,  such  policy  will  not  be  avoided  by  his  subsequent 
failure  to  fulfil  such  promise,  unless  fraud  is  proved,  oven  though 
the  risk  be  increased  by  the  omission.' 

413,  37  U.  S.  App.  692,  19  C.  C.  A.  Can.  Sup.  Ct.  266,  25  Can.  L.  T.  Occ. 
286,  73  Fed.  653,  43  U.  S.  App.  75,'  N.  4,  British  Rul.  Cas.  298  and  note. 
19  C.  C.  A.  316,  38  L.R.A.  33.  Note:  32  L.R.A.(N.S.)   462. 

17.  Notes:  38  L.R.A.  34;  32  L.R.A.       20.  Dimick  v.  Metropolitan  Life  Ins. 
<N.S.)   463.  Co.,  69  N.  J.  L.  384,  55  Atl.  391,  62 

18.  Penn  Mut.  Life  Ins.  Co.  v.  Me-  L.R.A.  774. 

ch.inic's  Sav.  Bank,  etc.,  Co.,  72  Fed.  1.  Stetson    v.    Massachusetts   Mnt. 

413,  37  U.  S.  App.  692,  19  C.  C.  A.  Fire  Ins.  Co.,  4  Mass.  330,  3  Am.  Dec. 

286,  73  Fed.  653,  43  U.  S.  App.  75,  217. 

19  C.  C.  A.  316,  38  L.RA.  33  and  note.  2.  Kimball  v.  .ffitna  Ins.  Co.,  9  Al- 

Note:  32  L.R.A. (N.S.)  462  et  seq.  len    (Mass.)    540,   85   Am.  Dec.  786 

19.  Metropolitan    L.    Ins.    Co.    v.  (occupancy  of  buildbg). 
Montreal    Coal   etc.,    Co.,    [1904]    35 
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261.  Effect  of  Breacb.— Ordiobrily,  of  course,  a  breach  of  a  prom- 
issory warranty  avoids  the  policy  at  the  election  o^  the  insurer,  but 
there  is  authority  to  the  effect  tiiat  where  a  condition  is  subsequent 
and  it  is  broken,  relief  may  be  given  upon  equitable  terms;*  and 
that  if  a  policy  of  fire  insurance  covers  several  items,  and  there  is  a 
breach  of  a  condition  subsequent  as  to  one  of  them,  it  does  not  neces- 
sarily follow  that  the  policy  is  avoided  as  to  all.  The  nature  and 
character  of  the  condition  and  the  purpose  to  be  accomplished,  as 
well  as  the  equity  of  the  case,  are  to  be  considered.  If  nothing  but 
injustice  can  be  accomplished  by  the  enforcement  of  such  condition, 
it  cannot  be  presumed  that  the  parties  contracted  with  that  intention 
as  to  the  particular  item  insured.*  Under  an  open  marine  policy 
containing  a  warranty  that  all  risks  shall  be  reported  to  the  insurer 
as  soon  as  known  to  the  insured,  a  failure  to  report  known  risks  con- 
stitutes a  breach  of  the  policy  as  an  entirety  at  the  option  of  the  insurer 
as  to  all  existing  and  future  shipments,  and  not  merely  as  to  risks 
not  reported.*  Statutes  now  «xist  in  many  jurisdictions  restricting 
the  right  of  an  insurer  to  avoid  a  policy  for  the  breach  of  a  promis- 
sory warranty.  A  statute  is  constitutional  which  provides  that  no 
fire  insurance  policy  shall  be  declared  void  by  the  insurer  for  a  breach 
of  any  condition  thereof,  if  he  has  not  been  injured  thereby.*  Under 
a  statute  so  providing,  with  an  additional  provision  that  there  shall 
be  no  avoidance  of  the  policy  where  the  loss  has  not  happened  during 
the  continuance  of  the  breach,  and  by  reason  thereof,  it  has  been  held 
that  where  a  breach  continues  to  the  time  of  loss  the  policy  may  be 
avoided  though  the  breach  had  no  influence  on  the  loss.'  Such  a 
statute  applies  to  all  policies,  whether  standard  or  not.*  However, 
a  statute  providing  that  no  misrepresentation  made  in  obtainmg  or 
securing  a  policy  shall  avoid  the  policy,  unless  the  matter  actually 
contributed  to  the  loss,  has  no  application  to  promissory  warranties.* 

262.  Person  Guilty  of  Breach;  Breach  by  Tenant. — Clearly  the  acts 
of  a  person  who  is  given  the  entire  custody  of  insured  property  and 
full  freedom  in  its  use,  will  bind  the  insured,  where  such  acts  would 

3.  Giddings  v.  Northwestern  Mat.  7.  Boyer  v.  Graud  Rapids  Fire  Ins. 
Life  Ins.  Co.,  102  U.  S.  108,  26  U.  S.  Co.,  124  Mich.  455,  83  N.  W.  124,  83 
{L.  ed.)  92.  A.  S.  R.  338;  Macatawa  Transp.  Co. 

4.  Hanover  Fire  Ins.  Co.  v.  Craw-  v.  Fireman's  Fund  Ins.  Co.,  168  Mich, 
ford,  121  Ala.  258,  25  So.  912,  77  A.  365,  134  N.  W.  193,  Ann.  Cas.  1913C 
S.  R.  55.  69. 

5.  Camors  v.  Union  Marine  Ins.  8.  McGannon  v.  Michigan  Millers' 
Co.,  104  La.  349,  28  So.  926,  81  A.  S.  Mut.  Fire  Ins.  Co.,  127  Mich.  636,  87 
R.  128.  N.  W.  61,  89  A.  S.  E.  501,  54  L.R.A. 

6.  McGannon   v.   Michigan   Millers'  739. 

Mut.  Fire  Ins.  Co.,  127  Mich.  636,  87  9.  Mathews  v.  Modem  Woodmen  of 
N.  W.  61,  89  A.  S.  R.  501,  54  L.R.A.  America,  236  Mo.  326, 139  S.  W-  161- 
739.  Ann.  Cas.  1912D  483. 
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forfeit  the  insurance  if  done  by  the  latter. **  And  while  there  are 
cases  to  the  contrary,*^  the  weight  of  authority  is  to  the  effect  that 
the  violation  by  a  tenant  or  servant  of  the  insured  of  a  condition 
in  a  fire  insurance  policy  avoids  the  policy,  although  the  landlord  has 
no  notice  of  such  violation,**  especially  where  the  violation  is  with 
the  implied  consent  of  the  insured.**  The  present  form  of  standard 
fire-insurance  policy,  however,  usually  contains  a  stipulation  avoiding 
the  policy  for  specified  things  "within  the  control  or  knowledge  of 
the  assured,"  or  language  of  similar  import;  and  it  is  accordingly 
held  that,  under  such  a  provision,  the  insurer  must  afTurmatively  prove 
that  changes  made  by  a  tenant,  which  increased  the  hazard,  were 
made  by  the  consent  of  the  owner  or  his  agent.**  But  this  rule  has 
no  application  where  the  act  was  with  the  knowledge  and  consent 
of  the  agents  of  the  insurer.*' 

263.  Assignee  as  Affected  by  Breach. — Ordinarily  the  rights  of  an 
assignee  of  a  poUcy  are  lost  by  a  violation  of  the  terms  of  the  policy 
by  the  insured,**  and  the  effect  thereof  has  been  held  by  some  courts 
not  to  be  altered  by  the  fact  that  the  insurer  consented  to  the  assign- 
ment,*' but  other  courts  have  considered  that  by  such  consent  a  new 
contract  is  created  between  the  assignee  and  the  insurer,  so  that  the 
subsequent  acts  of  the  insured  do  not  affect  the  rights  of  the  assignee.** 

264.  Mortgagee  as  Affected  by  Breach. — A  clause  in  a  policy  merely 
making  the  loss  payable  to  a  mortgagee  as  his  interest  may  appear 
makes  the  mortgagee  the  simple  appointee  of  the  mortgagor,  to  receive 
the  proceeds  of  the  amount  of  his  interest,  and  to  place  his  indemnity 
at  the  risk  of  every  act  and  omission  of  the  mortgagor  that  would 
avoid,  terminate,  or  affect  the  insurance  of  the  latter's  interest  under 
the  terms  of  the  policy.**    But,  as  has  heretofore  been  stated  in  con- 

10.  Adair  v.  Southern  Mnt.  Ina.  Co.,  13.  German  Fire  Ins.  Co.  v.  Shaw- 
107  Ga.  297,  33  S.  E.  78,  73  A.  S.  R.  nee  County,  54  Kan.  732,  39  Pac.  697, 
122,  45  L.R.A.  204.  45  A.  S.  R.  306. 

11.  Daniels  v.  Hudson  River  Fire  14.  London,  etc.,  Trust  Co.  v.  Can- 
Ins.  Co.,  12  Cush.  (Mass.)  416,  59  ada  Fire  Ins.  Co.,  13  Ont.  L.  Rep.  540, 
Am.  Dec.  192  (theory  that  negligence  7  Ann.  Cas.  386  and  note. 

is  insured  against).  Notes:   10  L.R.A.   359;   12  L.R.A. 

Note:  12  L.RA.(N.S.)  486.  (N.S.)  485  et  seq. 

12.  Edwards  v.  Farmer's  Mut.  Ins.  16.  German  American  Ins.  Co.  v. 
Ass'n,  128  Ga.  353,  57  S.  E.  707,  119  Hyman,  42  Colo.  156,  94  Pac.  27,  Hi 
A.  S.  R.  385,  10  Ann.  Cas.  1036,  and  L.R.A.(N.S.)  77. 

note,  12  L.R.A.(N.S.)  484  and  note;  16.  Pupke  v.  Resolute  Fire  Ins.  Co., 

Schuermann  v.  Dwelling  House  Ins.  17  Wis.  378,  84  Am.  Dee.  754. 

Co.,  161  111.  437,  43  N.  E.  1093,  52  Notes:  56  Am.  Dec.  751;  135  A.  S. 

A.  S.  R.  377;  Badger  v.  Platts,  68  N.  R.  745.    • 

H.  222,  44  Atl.  296,  73  A.  S.  R.  572;  17.  Illinois   Mut.   Fire  Ins.   Co.    v. 

Diehl  V.  Adams  County  Mut.  Ins.  Co.,  Fix,  53  111.  151,  5  Am.  Rep.  38. 

58   Pa.   St.   443,   98   Am.   Dec.   302;  18.  Note:  18  L.R.A.  137  et  seq. 

Long  V.  Beeber,  106  Pa.  St.  466,  51  19.  Delaware  Ins.  Co.  v.  Gre*!r,  120 

Am.  Rep.  532.  Fed.  916,  57  C.  C.  A,  183,  61  L.R.A. 

Note:  7  Ann.  Cas.  388  et  seq.  137;  Brecht  v.  Law,  etc.,  Ins.  Co.,  160 
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■ddering  afikmative  warranties,**  policies  issued  at  the  present  time 
protecting  the  interest  of  a  mortgagee  usually  contain  what  is  known 
as  the  union  or  standard  mortgage  clause  by  which  it  is  stipulated 
that,  in  case  the  loss  is  directed  to  be  payable  to  a  mortgagee,  the 
interest  of  the  mortgagee  in  the  proceeds  of  the  policy  shall  not  be 
invalidated  by  the  act  or  neglect  of  the  mortgagor  or  owner  of  the 
insured  property,  or,  less  frequently,  that  no  act  or  default  of  any 
person  other  than  the  mortgagee  or  those  claiming  under  him  shall 
affect  his  right  to  recover  in  case  of  loss.  In  construing  this  clause, 
the  authorities  are  unanimous  in  holding  that  it  operates  as  a  separate 
and  independent  insurance  of  the  mortgagee's  interest,  to  the  extent, 
at  least,  that  no  act  or  omission  on  the  part  of  the  owner,  which  occiurs 
after  the  issuance  of  the  policy,  will  affect  the  mortgagee's  right  to 
recover.*  Under  this  provision  a  mortgagee's  rights  are  not  affected 
by  a  conveyance  by  the  mortgagor,*  or  by  a  change  of  possession  of 
which  he  has  no  notice,'  and  even  a  provision  rendering  the  policy 
void  on  the  commencement  of  foreclosure  has  been  held  to  apply 
only  to  the  mortgagor.*  A  mortgagee  also  may  properly  proceed 
to  judgment  and  sale  in  a  foreclosure  suit  which  was  pending  when 
a  loss  by  fire  occurred,  unless  a  payment  of  his  mortgage  debt  is  made, 
under  a  policy  stipulating  that  his  interest  in  the  insurance  shall  not 

Fed.  399,  87  C.  C.  A.  351,  18  L.R.A.  Co.,  75  Wis.  147,  43  N.  W.  669,  6 
(N.S.)  197  and  note;  Welch  v,  British   L.R.A.  200. 

American  Assnr.  Co.,  148  Cal.  223,  82       Notes:  54  Am.  Dee.  700;  58  A.  S. 
Pae.  964,  113  A.  S.  R.  223,  7  Ann.  R.  667  et  scq.;  135  A.  S.  R.  746;  4 
Cas.  396;  Collinsvilie  Sav.  Soc,  v.  Bos-  L.R.A.  541. 
ton  Ins.  Co.,  77  Conn.  676,  60  Atl.       20.  See  supra,  par.  215. 
647,   69   L.R.A.   924;   Hartford   Fire       1.  Oilman  v.  Com.  Ins.  Co.,  112  Me. 
Ins.  Co.  V.  liddell  Co.,  130  Ga.  8,  60  528,  92  Atl.  721,  L.RA.1915C  758  and 
S.  E.  104,  124  A.  S.  R.  157, 14  L.R.A.   note;  Phenix  Ins.  Co.  v.  Omaha  Loan, 
(N.S.)    168;   Continental  Ins.  Co.  v.   etc.,  Co.,  41  Neb.  834,  60  N.  W.  133, 
Hulman,  92  HI.  145,  34  Am.  Rep.  122;  25  L.R.A.  679  and  note. 
Brunswick   Sav.  Inst.  v.   Commercial       Notes:  58  A.  S.  R.  672;  135  A.  S. 
Union  Ins.  Co.,  68  Me.  313,  28  Am.  R.  749  et  acq.;  18  L.R.A.(N.S.)   204 
Rep.    56;    Agricultural    Ins.    Co.    v.   et  seq. 

Hamilton,  82  Md.  88,  33  Atl.  429,  51  2.  Palmer  Sav.  Bank  v.  Insurance 
A.  S.  R.  457,  30  L.R.A.  633;  Hale  v,  Co.  of  North  America,  166  Mass.  189, 
Mechanics'  Mut.  Fire  Ins.  Co.,  6  Gray  44  N.  E.  211,  55  A.  S.  R.  387,  32 
(Mass.)  169,  66  Am.  Dec.  410  and  L.R.A.  615;  Whiting  v.  Burkhardt,  178 
note;  Young  v.  Eagle  Fire  Ins.  Co.,  Mass.  535,  60  N.  E.  1,  86  A.  S.  R.  503, 
14  Gray  (Mass.)  150,  74  Am.  Dec.  52  L.R.A.  788;  Union  Institution  for 
673;  Perry  v.  Lorillard  Fire  Ins.  Co.,  Sav.  v.  Phoenix  Ins.  Co.,  196  Mass. 
61  N.  Y.  214, 19  Am.  Rep.  272;  Hock-  230,  81  N.  E.  994,  13  Ann.  Cas.  433, 
tog  v,  Virginia  Fire,  etc.,  Ins.  Co.,  99  14  L.R.A.(N.S.)  459. 
Tenn.  729,  42  S.  W.  451,  63  A.  S.  R.  8.  National  Bank  v.  Union  Ina.  Co., 
862,  39  LJI.A.  148;  Gillett  v.  Liver-  88  Cal.  497,  26  Pac.  509,  22  A.  S.  R. 
pool,  etc.,  Ins.  Co.,  73  Wis.  203,  41  324. 

N.  W.  78,  9  A.  S.  R.  784  (fact  that  4.  Lancashire  Ins.  Co.  v.  Boardman, 
mortgagee  paid  premium  immaterial) ;  58  Kan.  339,  49  Pac.  92,  62  A.  S.  B. 
Meiswinkel  v.  St.  Panl  Fire,  etc.,  Ins.  621. 
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be  invalidated  by  foreclosure,  although  it  also  provides  for  subro- 
gation of  the  insurer  to  his  rights  under  the  mortgage,  with  a  proviso 
(hat  it  shall  not  impair  his  right  to  recover  the  full  amount  of  his 
claim.'  A  provision  that  a  mortgagee's  interest  in  a  policy  shall  not  be 
"invalidated"  by  any  act  of  the  owner  means  that  it  shall  not  be  inju- 
riously impaired  or  affected  thereby,  and  prevents  the  reduction  of  his 
recovery  on  accoimt  of  other  insurance  taken  without  his  knowledge, 
by  reason  of  a  provision  that  the  insurer  shall  be  liable  only  in  the 
proportion  that  the  sum  insured  by  the  policy  bears  to  the  whole 
amount  of  insurance  issued  to  or  held  by  any  party  or  parties  having 
an  insurable  interest.*  Where  a  mortgage  clause  provides  that  in 
case  of  a  change  of  ownership  of  which  the  mortgagee  has  knowledge 
the  latter  shall  notify  the  insurer,  but  does  not  provide  for  a  forfeiture 
for  failure  to  do  so,  failure  to  give  notice  of  a  change  of  ownership 
not  increasing  the  hazard  does  not  destroy  the  mortgagee's  rights ; ' 
it  is  merely  a  breach  of  contract  for  which  an  action  for  damages 
will  lie  if  the  insurer  is  injured.*  But  where  the  mortgage  clause  is 
conditional  on  notice  being  given  of  change  of  ownership  or  increase 
of  hazard  occurring  to  the  knowledge  of  the  mortgagee  the  latter 
must  give  notice  or  no  recovery  can  be  had.*  The  union  mortgage 
clause  does  not  extend  the  rights  of  the  mortgagor,  and  in  the  event 
of  a  forfeiture  as  to  him  he  can  obtain  ho  benefit  under  the  policy.** 
The  mortgagee's  rights  are  sometimes  protected  by  a  provision  that 
"if,  with  consent  of  this  company,  an  interest  under  this  policy  sh«dl 
exist  in  favor  of  a  mortgagee  or  of  any  person  or  corporation  having 
an  interest  in  the  subject  of  insurance  other  than  the  interest  of  the 
insured  as  described  therein,  the  conditions  hereinbefore  contained 
shall  apply  in  the  manner  expressed  in  such  conditions  and  provisions 
of  insurance  relating  to  such  interest  as  shall  be  written  upon,  attached, 
or  appended  thereto."  And  such  provision  has  the  effect  of  prevent- 
ing the  conditions  previously  mentioned  from  applying  to  such  inter- 
est, unless  they  are  again  written  on,  attached  or  appended  to  the 
policy,  as  applicable  to  that  interest,  and  the  interest  of  a  mortgagee 
is  free  from  all  such  conditions  not  thus  attached.** 

6.  Eddy   v.   London   Assur.   Corp.,  dence  Washington  Ins.  Co.,  17  Wash. 

143  N.  Y,  311,  38  N.  E.  307,  25  L.R.A.  175,  49  Pac.  231,  38  L.RA.  397. 

686.  9.  Note:  25  L.R.A.  681. 

6.  Hardy  v.  Lancashire  Ins.  Co.,  10.  Badger  v.  Platts,  68  N.  H.  222, 
166  Maaa.  210,  44  N.  E.  209,  55  A.  S.  44  Atl.  296,  73  A.  S.  R.  572. 

R.  395,  33  L.R.A.  241;  Eddy  v.  Lon-  Note:  25  L.R.A.  681. 

don  Assur.  Corp.,  143  N.  Y.  311,  38  11.  Welch  v.  British  American  Assor. 

N.  E.  307,  25  L.R.A.  686.  Co.,  148  Cal.  223,  82  Pac.  964,  113 

7.  Phenix  Ins.  Co.  v.  Omaha  Loan,  A.  S.  R.  223,  7  Ann.  Cas.  396  and 
etc.,  Co.,  41  Neb.  834,  60  N.  W.  133,  note;  Christenson  v.  Fidelity  Ins.  Co., 
25  L.R.A.  679.  117  la.  77,  90  N.  W.  495,  94  A.  S.  B. 

8.  Pioneer  Sav.,  etc.,  Co.  v.  Provi-  286   (holding  loss  payable  clause  to 
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Marine  Insurance 

265.  In  General. — An  insurance  on  freight  to  be  earned  by  the 
voyage,  and  not  on  the  cargo  simply,  is  not  a  breach  of  a  covenant 
by  those  insured  not  to  insure  their  respective  interesto  in  the  vessel 
"or  any  other  insurable  interest  in  said  interest,  during  the  continu- 
ance of  this  policy,"  beyond  the  specified  amounts;  **  nor  is  insurance 
by  a  sheriff  who  has  seized  a  vessel  for  the  benefit  of  the  seizing 
creditors  within  a  covenant  against  other  insurance  contained  in  a 
policy  previously  issued  to  the  owner.*'  The  assignment- of  a  marine 
policy,  not  made  to  sm  alien,  does  not  affect  the  risk  and  does  not 
avoid  the  policy,**  and  a  policy  on  a  vessel  providing  that  the  policy 
shall  become  void  upon  assignment,  transfer  of  interest,  or  change 
of  command,  cannot  be  avoided  on  the  ground  that  a  seizure  of  the 
vessel  by  the  sheriff  works  a  change  in  the  command.*'  The  discharge 
of  underwriters  from  their  liability,  in  case  of  taking  on  board  an 
additional  cargo,  not  authorized  by  the  policy,  depends,  not  upon 
any  supposed  increase  of  risk,  but  wholly  on  the  departure  of  the 
insured  from  the  contract  of  insurance.  The  consequences  of  such 
a  violation  of  the  contract  are  immaterial  to  its  legal  effect,  as  it  is, 
per  se,  a  discharge  of  the  underwriters;  and  the  law  attaches  no 
importance  to  the  degree.*'  Where  the  voyage  is  pursued  as  insured 
against,  the  fact  that  the  cargo  is  changed  does  not  relieve  the  insurer 
of  the  vessel  from  liability.*'  A  provision  in  a  policy  restricting  the 
kind  of  cargo  to  be  carried  relates  to  the  cargo  only,  and  is  not  broken 
by  the  carriage  of  passengers.  Nor  is  a  warranty  in  a  marine  insurance 
policy  on  a  neutral  vessel  against  carrying  contraband  of  war  broken 
by  carrying  as  passengers  naval  officers  of  a  belligerent  government,, 
the  term  "contraband  of  war"  being  primarily  applicable  to  goods 
only.**  If  the  insured  does  any  act  ivhich  increases  the  risk  of  cap- 
ture and  detention  according  to  the  common  practice  of  the  belliger- 
ent, this  may  avoid  the  policy.    It  is  not  necessary  that  the  risk  thus 

give   mortgagee  sach   an   interest  in  12.  Merchants  Mnt.  Ins.  Co.  v.  AI- 

policy) ;   Oakland  Home  Ins.   Co.  v.  len,  122  U.  S.  376,  7  S.  Ct.  1248,  30 

Bank  of  Commerce,  47  Neb.  717,  66  U.  S.  (L.  ed.)  1209. 

N.  W.  646,  58  A.  S.  R.  663  and  note,  13.  Marigny  v.  Home  Mut.  Ins.  Co., 

36  L.R.A.  673;  Boyd  v.  Thuringia  Ins.  13  La.  Ann.  338,  71  Am.  Dec.  511. 

Co.,  25  Wash.  447,  65  Pac  785,  55  14.  Earl  v.  Shaw,  1  Johns.  Cas.  (N. 

L.R.A.  165.  Y.)  313,  1  Am.  Dec.  117. 

Notes:  135  A.  S.  R.  756;  18  L.R.A.  16.  Marigny  v.  Home  Mut.  Ins.  Co., 

(N.S.)  207,  208.  13  La.  Ann.  338,  71  Am.  Dec.  511. 

There  is  some  anthority  to  the  effect  16.  Maryland  Ins.  Co.  v.  Leroy,  7 

that  the  provision  o£  the  policy  applies  Cranch  26,  3  U.  S.  (L.  ed.)  257. 

to  the  mortgagee  in  the  absence  of  a  17.  Hnghes   v.   Union   Ins.    Co.,   8 

special   provision,   without  being  en-  Wheat.  294,  5  U.  S.  (L.  ed.)  620. 

dorsed  on  the  policy.    Brecht  v.  Law,  18.  Yangtsze  Ins.  Ass'n  v.  Indem- 

etc,  Ins.  Co.,  160  Fed.  399,  87  C.  C.  A.  nity  Mut.  Marine  Assar.  Co.,  [1908] 

361,  18  L.R.A.(N.S.)  197  and  note.  2  K.  B.  (Eng.)  504, 15  Ann.  Cas.  239. 
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increased  should  be  the  risk  of  rightful  capture  according  to  the  law 
of  nations.  If  a  vessel  takes  on  board  papers  which  increase  the  risk 
of  ct^ture,  and  if  it  is  not  the  regular  usage  of  the  trade  insured 
to  take  such  papers,  the  nondisclosure  of  the  fact  that  they  would 
be  on  board  will  vacate  the  policy.  But  if  the  custom  is  otherwise, 
and  the  risk  is  not  thereby  increased,  the  policy  is  not  avoided.'* 
It  is  an  implied  condition  of  marine  insurance  of  freight  that  the 
ship  shall  not  be  changed  without  necessity  or  consent.**  If,  however, 
the  underwriters  consent,  or  if  the  ship  in  the  course  of  the  voyage 
becomes  so  disabled  as  to  become  incapable,  by  any  means  at  the 
master's  disposal,  of  'being  repaired  at  all,  so  as  to  take  on  the  cargo, 
the  master  may  procure  another  ship  in  which  to  forward  the  cargo 
to  its  port  of  destination,  and  the  liability  of  the  underwriters  of  the 
goods  will  still  continue ;  and  they  will  be  liable  for  any  loss  occurring 
subsequent  to  the  transshipment.*  The  necessity  which  will  justify 
such  action  on  the  part  of  the  master  only  arises  in  case  the  ship  is 
disabled  by  stress  of  weather,  or  other  peril  of  the  sea,  from  carrying 
the  goods  to  their  destination.*  But  it  has  been  considered  that 
the  liability  of  the  insurer  of  the  cargo  of  a  steamer  is  not  destroyed 
by  the  fact  that,  to  reach  its  destination  on  the  course  of  a  river, 
the  cargo  is  transferred  and  divided  between  a  smaller  steamer  and 
a  barge,*  though  a  policy  on  goods  on  a  certain  ship  "and  connections" 
does  not  authorize  the  transshipment  of  the  goods  by  an  unusual  con- 
nection, but  only  by  usual  connections.*  As  has  heretofore  been  stated, 
there  is  a  conflict  of  authority  on  the  question  whether  the  implied 
warranty  of  seaworthiness  is  a  continuing  one.* 

266.  Sailing,  Voyage  and  Navigation  of  Vessel  Generally. — \ 
statement  in  a  policy  that  a  vessel  is  "prohibited"  from  certain  ports 
is  a  warranty,  and  a  violation  thereof  avoids,  and  not  merely  suspends, 
the  policy.'  The  warranty  imports  that  the  vessel  shall  not  go  into 
the  port;  an  intention  to  use  a  prohibited  port  does  not  violate  the 
policy.*    On  similar  principles  a  mere  intention  to  enter  a  blockaded 

19.  Livingston  v.  Maryland  Ins.  Co.,  pairs  no  justification  for  transship- 
6  Cranch  274,  3  U.  S.  (L.  ed.)  222.  ment). 

20.  Schroedcr  v.  Schweizer  Lloyd  3.  St.  Paul  Fire,  etc.,  Ins.  Co.  v. 
Transport,  etc.,  60  Cal.  467,  44  Am.  Pacific  Cold  Storage  Co.,  157  Fed.  625, 
Rfep.  61.  87  C.  C.  A.  14,  14  L.R.A.(N.S.)  1161. 

1.  Schfoeder  v.  Schweizer  Lloyd  4.  Schroeder  v.  Schweizer  Uoyd 
Transport,  etc.,  60  Cal.  467,  44  Am.  Transport,  etc.,  60  Cal.  467,  44  Am. 
Rep.  61;  Salisbury  v.  Marine  Ins.  Co.,  Rep.  61. 

23  Mo.  553,  66  Am.  Dec.  687.  5.  See  supra,  par.  221. 

2.  Schroeder  v.  Schweizer  Lloyd  6.  Odiome  v.  New  England  Mut. 
Transport,  etc.,  60  Cal.  467,  44  Am.  Marine  Ins.  Co.,  101  Mass.  551,  3  Am. 
Rep.  61;  Salisbury  v.  Marine  Ins.  Co.,  Rep.  401. 

23  Mo.  553,  66  Am.  Dee.  687  and  note  7.  Snow  v.  Columbian  Ins.  Co.,  48 
(delay  of  two  or  three  weeks  for  re-   N.  T.  624,  8  Am.  Eep.  578. 
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port,  without  any  actual  attempt  after  being  warned  off,  is  no  breach 
of  the  blockade  and  no  cause  for  condemnation,  and  where  the  vessel 
is  condemned  for  such  a  cause  the  insurer  is  liable.^  In  genera]  the 
concealment  of  ship's  papers,  or  the  use  of  fraudulent  ones,  will  avoid 
the  policy,  but  it  is  otherwise  where  the  papers  are  on  board  in  pur- 
suance of  a  custom  which  the  insurers  know  or  should  know,  for  the 
protection  of  all  concerned.'  And  clearing  for  a  neutral  with  the  in- 
tention of  sailing  for  a  belligerent  port  will  not  avoid  a  policy  on  a 
voyage  to  the  belligerent  port."  A  warranty  that  the  vessel  Insured  is 
neutral  has,  owing  to  the  custom  of  the  trade,  been  construed  to  apply 
to  its  conduct  as  well  as  its  ownership.^*  The  insurers  are  not  dis- 
charged because  of  the  bona  fide  refusal  of  the  master  to  desist  from  a 
trade  which  was  legal  under  a  threat  of  seizure  unless  he  acted  fraudu- 
lently so  that  his  conduct  amounted  to  barratry."  A  stipulation  in  a 
poiicy  on  the  cargo  of  a  flat-boat,  that  the  company  shall  not  be  liable 
for  loss  arising  from  specified  causes,  "nor  in  any  case  if  towed  by  a 
steamboat,"  discharges  the  company  only  as  to  any  loss  accruing  from 
such  towing  by  steamer." 

267.  Deviation  Generally. — It  may  be  stated  in  general  terms  that 
the  assured  is  protected  by  his  policy  while  the  vessel  pursues  the 
usual  and  customary  course  of  the  voyage,  but  any  departure  from 
the  course  without  necessity  or  just  cause  is  a  deviation,  and  discharges 
the  insurer,  because  another  voyage  has  been  voluntarily  substituted 
for  that  which  was  insured.  Whether  the  degree  or  period  of  the  risk 
is  increased  is  unimportant,  as  the  assured  has  no  right  to  substitute 
a  different  risk.**  It  is  immaterial  whether  the  deviation  occurs 
during  the  time  while  the  vessel  is  in  port  waiting  for  the  voyage  to 
commence  or  takes  place  thereafter,  provided  the  policy  covers  the 
period  of  waiting  by  the  use  therein  of  the  words  "at  and  from"  the 
port  specified.*'  In  cases  of  deviation,  equity  follows  the  law  as  to 
the  results  flowing  therefrom.**    The  warranty  as  to  deviation  applies 

8.  Williamson  v.  Tunno,  1  Brev.  (S.  Smedea  &  M.  (Miss.)  340,  41  Am.  Dec. 
C.)  151,  2  Am.  Dec.  654.  592;  Reade  v.  Commeroial  Ins.  Co.,  3 

9.  Livingston  v.  Maryland  Ins.  Co.,  Johns.  (N.  Y.)  352,  3  Am.  Dec.  495; 
7  Cranch  506,  3  U.  S.  (L.  ed.)  421.        Audenreid  v.  Mercantile  Mut.  Ins.  Co., 

10.  McFee  v.  South  Carolina  Ins.  60  N.  Y.  482,  19  Am.  Rep.  204;  Sny- 
Co.,  2  McCord  L.  (S.  C.)  503,  13  Am.  der  v.  Atlantic  Mut.  Ins.  Co.,  95  N.  Y. 
Dec.  757,  196,  47  Am.  Rep.  29;  Elliot  v.  Wilson, 

11.  Maryland  Ins.  Co.  v.  Woods,  6  4  Bro.  P.  C.  (Toml.  ed.)  470,  9  Eng. 
Cranch  29,  3  U.  S.  (L.  ed.)  143.  Rul.  Cas.  351  and  note. 

12.  Williams  v.  Suffolk  Ins.  Co.,  13  Notes:  33  Am.  Dec.  59;  58  Am.  Dec. 
Pet.  415,  10  U.  8.  (L.  ed.)  226.  674. 

13.  Grant  v.  Lexington  Fire,  etc.,  16.  Snyder  v.  Atlantic  Mut.  Ins.  Co., 
Ins.  Co.,  5  Ind.  23,  61  Am.  Dec.  74.  95  N.  Y.  196,  47  Am.  Rep.  29. 

14.  Burgess  v.  Equitable  Marine  16.  Heame  v.  New  England  Mut. 
Ins.  Co.,  126  Mass.  70,  30  Am.  Rep.  Marine  Ins.  Co.,  20  Wall.  488,  22  U, 
654;  Natchez  Ins.  Co.  v.  Stanton,  2  S.  (L.  ed.)  395. 
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to  voyages  on  inland  rivers ; "  and  it  applies  to  an  insurance  on  the 
cargo  as  well  as  on  the  vessel.**  In  the  case  of  a  time  policy  con- 
taining permission  to  use  certain  waters  a  use  of  other  waters  has 
been  held  not  to  avoid,  but  to  suspend,  the  policy,  in  the  absence 
of  an  express  provision,  so  as  to  permit  a  recovery  for  a  loss  there- 
after occurring.**  The  question  of  deviation  is  one  of  law,  where  the 
facts  are  admitted.*" 

268.  What  Constitutes  Deviation  Generally. — ^A  deviation  is  a  vol- 
untary departure,  without  necessity  or  reasonable  cause,  from  the 
regular  and  usual  course  of  the  voyage.*  Where  the  insurance  is 
on  a  voyage  to  a  givlen  place,  and  the  captain  when  he  sails  does 
not  mean  to  go  to  that  place  at  all,  he  never  sails  on  the  voyage 
insured.  But  where  the  idtimate  termini  of  the  intended  voyage 
are  the  same  as  those  described  in  the  policy,  although  an  intermedi- 
ate voyage  be  contemplated,  the  voyage  is  to  be  considered  the  same 
until  the  vessel  arrives  at  the  dividing  point  of  the  two  voyages.  The 
departure  from  the  course  of  the  voyage  insured  then  becomes  a 
deviation;  but  before  the  arrival  at  the  dividing  point,  there  is  no 
more  than  an  intention  to  deviate,  which,  if  not  carried  into  effect, 
will  not  vitiate  the  policy.'  The  mere  taking  in  of  goods  for  another 
port  does  not,  of  itself,  make  a  deviation.  It  may,  however,  if  it 
materially  vary  the  risk,  and  be  a  circumstance  designedly  concealed 
and  suppressed,  excuse  the  underwriters.*  The  act  of  an  officer  in 
simply  seizing  a  vessel  and  causing  her  to  be  placed  on  the  opposite  side 
of  a  river,  there  being  no  increase  of  risk,  cannot  be  said  to  constitute 
a  deviation.*  Where  a  tug  is  insured  at  and  from  a  port  it  is  a 
deviation  to  perform  independent  services  as  a  tug  after  preparations 
have  been  begun  for  the  voyage  insured ;  *  and  on  like  principles  under 
a  policy  on  a  vessel  undergoing  repairs  at  and  from  her  port  to 
another  port,  a  trial  trip  from  the  port  and  return  is  a  deviation, 
and  a  voyage  subsequently  made  ia  not  within  the  policy.* 

17.  Natchez  Ins.  Co.  v.  Stanton,  2  Audenreid  v.  Mercantile  Mat.  Ins.  Co., 
Smedes  &  M.  (Miss.)  340,  41  Am.  Dec.   60  N.  Y.  482,  19  Am.  Rep.  204. 

592.  2.  Marine    Ins.    Co.    v.    Tucker,    3 

18.  Natchez  Ins.  Co.  v,  Stanton,  2  Cranch  357,  2  U.  S.  (L.  ed.)  466; 
Smedes  &  M.  (Miss,)  340,  41  Am.  Dee.  Hare  v.  Trav's,  7  B.  &  C.  14, 14  E.  C. 
592  L.  4,  9  Dowl.  &  R.  748,  9  Eng.  Rol. 

19.  WUkins  V.  Tobacco  Ins.  Co.,  30   ^^  P^o*'J?  °*'^- ,    ^       ,on    . 

Ohio  St.  317,  27  Am.  Rep.  455.  ^^M^rfn^    f^,   "^n^'    t"  v*  "^i 

an   Tt-     ■  -o  i  T       /^      n       "•  Marine    Ins.    Co.    v.    Tucker,    3 

ni  A  rej*^  SJTlm  n.c  "^02    ^'"'^'^  357,  2  U.  S.  (L.  ed.)  466.' 
1    w    ;  1?  ^  ^ '  I  ^^7*  T?  Q   Qo'      *•  B«»  ^'  W«t«™  Marine,  etc.,  Ins 

ii's^crral-at'  ISei'ml  g^:  '  ^'>-  <^)  ^^' ''  ^- «- 

Riggin  V.  Patapsco  Ins.  Co.,  7  Ear.       5.  Snyder  v.  AUantic  Mnt.  Ins.  Co. 
&  J.   (Md.)   279,  16  Am.  Dee.  302;  95  N.  Y.  196,  47  Am.  Rep.  29. 
Natchez  Ins.  Co.  v.  Stanton,  2  Smed«s       6.  Fernandez  v.  Great  Western  Ins 
&  M.  (Miss.)  340,  41  Am.  Dec.  592;    Co.,  48  N.  Y.  571,  8  Am.  Rep.  571. 
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269.  Delay  as  Deviation. — ^Unquestionably  an  idle  waste  of  time, 
for  matters  not  cohnected  with  the  voyage,  after  a  vessel  has  completed 
the  purposes  for  which  she  entered  a  port,  is  a  deviation  which  dis- 
charges the  underwriters.'  On  this  theory,  taking  a  brig  in  tow  by 
a  steamer  is  a  deviation  by  the  latter,  there  being  nothing  in  the  policy 
which  expressly  authorized  it.'  But  a  delay  in  the  port  of  departure 
after  the  policy  has  attached  is  not  a  deviation  where  it  was  not 
unusual  or  unnecessary,*  and  detention  for  a  reasonable  time  for  the 
purpose  of  the  adventure  insured  does  not  constitute  deviation ;  and, 
where  a  seeking  ship  is  waiting  at  an  authorized  port,  for  the  purpose 
of  obtaining  a  cargo  at  a  reasonable  amount  of  freight,  the  question 
whether  the  time  is  reasonable  or  not  must  be  determined,  not  by 
any  positive  and  arbitrary  rule,  but  by  the  state  of  things  existing 
at  the  time  at  that  port.*"  Whether  a  delay  at  a  particular  port  con- 
stitutes a  deviation  depends  upon  the  usage  of  trade  with  reference 
to  the  object  of  selling  the  cargo.  Where  different  ports  are  to  be 
visited  for  this  purpose,  the  owner  has  the  right  to  limit  the  price 
at  which  the  master  may  sell,  to  a  reasonable  extent;  and  a  delay 
at  a  particular  port,  if  bona  fide  made  for  that  purpose,  does  not 
constitute  a  deviation,  though  occasioned  by  thi?  restriction.**  Where 
a  vessel  stops  at  a  port  as  authorized  by  the  policy,  the  fact  that  it 
there  unloads  its  cargo  docs  not  constitute  a  deviation  where  there 
is  no  increased  delay  or  risk  occasioned  thereby.*'  A  delay  caused 
by  necessity,  as  to  avoid  danger,  is  not  a  deviation,  but  the  danger 
must  be  obvious,  immediate,  directly  applied  to  the  interruption  of 
the  voyage,  and  imminent,  not  distant,  contingent  and  indefinite.'* 
A  delay  is  justified  where  it  is  for  the  purpose  of  obtaining  news  from 
a  belligerent  country  to  which  the  vessel  is  bound,**  or  is  for  the 
purpose  of  awaiting  the  company  of  other  vessels  which  renders  the 
voyage  more  safe. 

270.  Necessity  Justifying  Deviation. — Deviation  from  the  course 
of  the  voyage  will  not  vitiate  the  policy,  when  the  deviation  has 

7.  Oliver  v.  Maryland  Ins.  Co.,  7  396  and  note. 

Cranch  487,  3  U.   S.    (L.  ed.)   414;  11.  Columbian  Ins.  Co.  v.  Catlett, 

Himely  v.  South  Carolina  Ins.  Co.,  1  12  Wheat.  383,  6  U.  S.  (L.  ed.)  664. 

Mill  Const.  (S.  C.)  154,  12  Am.  Dec.  12.  Hughes   v.   Union    Ins.   Co.,   S 

623;  Hartley  v.  Buggin,  3  Dougl.  39,  Wheat.  159,  4  TJ.  S.  (L.  ed.)  357. 

9  Eng.  Rnl.  Cas.  390  and  note.  13.  Oliver  v.  Maryland  Ins.  Co.,  7 

8.  Natchez  Ins.   Co.  v.   Stanton,  2  Cranch  487,  3  U.  S.  (L.  ed.)  414. 
Smedes  &  M.  (Miss.)  340,  41  Am.  Dec.  14.  Bradley  v.  Nashville  Ins.   Co., 
592.  3  La.   Ann.  708,  48  Am.  Dec.  465; 

».  Earl  V.  Shaw,  1  Johns.  Cas.  (N.  Bouillon  v.  Lupton,  15  C.  B.  N.  S. 

T.)  313,  1  Am.  Dec.  117.  113, 109  E.  C.  L.  113,  33  L.  J.  C.  PI. 

Note:  9  Eng.  Rnl.  Cas.  399  et  seq.  37,  10  Jur.  N.  S.  422,  8  L.  T.  N. 

10.  Phillips  V.  Irving,  7  M.  &  G.  S.  575,  11  W.  R.  966,  14  Eng.  BuL 

325,  49  E.  C.  L.  325,  8  Scott  N.  R.  3.  Cas.  72. 
13  L.  G.  C.  PI.  145,  9  Eng.  Rnl.  Cas. 
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occurred  tiirou^  necessity.*'  The  underwriters  are  presumed  tacitly 
to  assent  to  all  reasonable  efforts  on  the  master's  part  for  the  safely 
of  the  property  insured,  and  to  authorize  the  usual  means  of  avoiding 
urgent  danger,  whether  from  a  peril  insured  against  or  not.**  To 
excuse  deviation  upon  the  ground  that  it  was  necessary  in  order  to 
succor  distress,  it  must,  without  doubt,  be  shown  that  there  wat  a 
real  necessity  for  the  departure  of  the  vessel  from  her  proper  comse. 
The  exigency  which  demands  relief  must  be  equal  in  importance  to 
the  intervention  which  is  required  in  its  behalf.  Whether  it  exirte, 
and  what  it  is,  must  always  be  a  question  of  fact.*^  Mere  apprehen- 
sion of  danger,  unless  founded  on  reasonable  evidence,  does  not  justify 

6  deviation.  The  peril  apprehended  must  be  one  that  would  occasion 
serious  loss  or  injury ;  it  must  be  imminent  and  obvious,  not  problem- 
atical or  contingent.*^  A  deviation  is  justified  where  it  is  for  the 
purpose  of  avoiding  capture,**  or  to  procure  medical  attendance  for 
the  wife  of  the  captain,  who  has  been  injured,**  or  where  it  is  caused 
by  force,  actual  or  constructive,  exercised  on  the  master  by  the  crew,* 
or  exercised  by  the  military  power  of  a  belligerent.*  Where  a  vessel 
is  insured  to  either  or  both  of  two  ports  and  is  prevented  from  enter- 
ing the  port  where  it  has  elected  first  to  go  by  causes  insured  against, 
the  master  may  enter  a  third  port  to  obtain  information  as  to  which 
of  the  two  ports  he  should  visit  without  being  guilty  of  a  deviation.* 
A  deviation  to  procure  necessary  repairs  is  excusable,*  and  the  master 
is  not  compelled  to  go  to  the  nearest  port,  but  may  exercise  a  reason- 
able discretion  as  to  what  port  he  will  enter  for  this  purpose.*  Where 
a  vessel  has,  through  necessity,  entered  a  port  not  in  the  course  of 
the  voyage,  additional  cargo  may  be  taken  on  board  there  provided 
no  delay  or  increase  of  risk  is  caused  thereby.*  Where  a  deviation 
is  not  caused  by  any  of  the  perils  insured  against  but  is  for  the  success- 
ful prosecution  of  the  voyage,  as  for  getting  bait  for  a  fishing  voyage, 

15.  Lapene  v.  Sun  Mut.  Ins.  Co.  of  352,  3  Am.  Deo.  495. 

New  York,  8  La.  Ann.  1,  58  Am.  Dec.  Note:  9  Eng.  Rul.  Cas.  415,  418. 

668  and  note  (procuring  water) ;  Tay-  20.  Perkins   v.    Augusta   Ins.,  etc., 

lor  V.  Lowell,  3  Mass.  331,  3  Am.  Dec.  Co.,  10  Gray  (Mass.)  312,  71  Am.  Dec 

141    (repairs) ;   Elton  v.  Brogden,  2  654. 

Stra.  1264,  9  Eng.  Bui.  Cas.  412  and  1.  Elton  v.  Brogden,  2  Stra.  1264, 

note.  9  Eng.  Bui.  Cas.  412. 

16.  Ri^in  v.  Patapsco  Ins.  Co.,  7  2.  Savage  v.  Pleasants,  5  Bin.  (Pa.) 
Har.  &  J.  (Md.)  279, 16  Am.  Dee.  302.  403,  6  Am.  Dec.  424. 

17.  Perkins   v.    Augusta   Ins.,   etc.,  3.  Clark  v.  United  Fire,  etc.,  Insi. 
Co.,  10  Gray  (Mass.)  312,  71  Am.  Dec.  Co.,  7  Mass.  365,  5  Am.  Dec.  50. 
654.  4.  Note:  9  Eng.  Bui.  Cas.  414,  416. 

18.  Biggin  v.  Patapsco  Ins.  Co.,  7  5.  Turner  v.  Protection  Ins.  Co.,  25 
Har.  &  J.   (Md.)   279,  16  Am.  Dec.  Me.  515,  43  Am.  Dee.  294. 

302.  6,  Perkins  v.  Augusta  Ins.,  etc.,  Co., 

19.  Patrick  v.  Ludlow,  3  Johns.  Cas.  10  Gray  (Mass.)  312,  71  Am.  Dec. 
(N.  T.)  10,  2  Am.  Dec.  130;  Beade  v.  654;  Rainp  v.  Bell,  9  East  195,  9  Rev. 
Commercial  Ins.  Co.,  3  Johns.  (N.  Y.)  Rep.  533,  9  Eng.  Bui.  Cas.  365, 
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it  is  not  justified  by  necessity;'  Again,  the  fact  that  on  previous 
occasions  a  military  commander  has  illegally  seized  neutral  vessels 
does  not  justify  -a,  deviation  from  a  port  held  by  another  military  tsom- 
mander  who  is  not  shown  to  have  committed  such  illegal  acts.* 

271.  Permission  to  Deviate. — ^Permissions  involving  leave  to  devi- 
ate must  be  construed  strictly  so  as  not  to  extend  their  force  beyond 
the  plain  meaning  of  the  words  in  relation  to  the  subject  matter  and 
the  intention  of  the  parties  as  collected  from  the  whole  of  the  docu- 
ment.* A  policy  giving  permission  to  navigate  a  named  river  and 
its  tributaries  permits  the  navigation  of  a  bayou  emptying  into  a 
river  which  is  a  tributary  of  the  named  river,**  though  permission  to 
navigate  a  named  sound  does  not  permit  the  navigation  of  a  river 
emptying  therein.**  And  a  warranty  that  a  dredge  shall  be  used 
only  in  a  certain  harbor  and  adjacent  waters  does  not  permit  its  use 
in  a  river  seventeen  miles  distant.*'  Liberty  to  "touch"  at  a  port 
gives  consent  to  trade  there,**  but  where  permission  is  given  to  touch 
for  certain  purposes  liberty  ia  given  to  touch  for  no  other  purpose, 
and  to  do  so  is  a  deviation.**  Usages  of  the  trade  frequently  govern 
the  construction  of  permissions  given  in  policies.  For  example,  iisage 
justifies  touching  at  a  port  out  of  its  order,**  and  in  the  case  of  a 
policy  on  a  voyage  to  a  named  port  and  from  thence  to  another  port, 
the  usages  of  trade  being  to  use  the  first  named  port  only  in  case  of 
necessity  to  procure  supplies,  there  is  no  deviation  in  failing  to  touch 
at  the  first  port  named,  and  sailing  direct  to  the  port  of  final  destina- 
tion.** If,  however,  according  to  the  usage  of  the  trade,  a  vessel  is 
permitted  to  go  from  one  port  to  another  to  collect  its  cargo,  and  it 
unnecessarily  exhausts  at  one  port  the  whole  time  allowed  according 
to  the  usage  of  the  trade  to  complete  the  cargo,  it  cannot  go  to 
the  other  port  without  being  guilty  of  such  a  deviation  as  will  avoid 
the  policy.*'  Where  a  ship  is  insured  on  a  voyage  to  "ports  of  dis- 
charge" which  are  not  specifically  named  in  the  policy,  the  general 
principle  is  that  the  ship  must  visit  the  ports  in  the  geographi- 
cal order  of  their  distance  from  the  terminus  a  quo,  or  point  of 

7.  Burgess  v.  Equitable  Marine  Ins.  C.  A.  207,  L.R-A.1915C  408. 
Co.,  126  Mass.  70,  30  Am.  Rep.  654.  12.  Note:  Ann.  Cas.  1913B  170. 

8.  Riggin  v.   Patapsco  Ins.   Co.,  7  13.  Note:  9  Eng.  Rul.  Cas.  375. 
Har.  &  J.   (Md.)   279,  16  Am.  Dec.  14.  Maryland  Ins.  Co.  v.  Leroy,  T 
302.                                             *  Cranch  26, 3  U.  S.  (L.  ed.)  257;  Ham- 

9.  Lawrence  v.  Sydebotham,  6  East  mond  v.  Reid,  4  B.  &  Aid.  72,  6  E.  C> 
45,  2  Smith  214,  8  Rev.  Rep.  385,  9  L.  395,  22  Rev.  Rep.  629,  9  Eng.  Rul. 
Eng.  Rul.  Cas.  402.    And  see  L.R.A.  Cas.  372  and  note. 

1915C  408  et  seq.  note,  for  examples  16.  Hostetter  v.  Park,  137  U.  S.  30, 

of  permissions  construed.  11  S.  Ct.  1,  34  U.  S.  (L.  ed.)  568. 

10.  Miller  v.  Citizens'  Fire,  etc.,  Ins.  16.  Cross  v.  Shutliffe,  2  Bay  (S. 
Co.,  12  W.  Va.  116,  29  Am.  Rep.  452.  C.)  220, 1  Am.  Dec.  645. 

11.  Canton  Ins.  OfBce  v.  Independ-  17.  Oliver  v.  Maryland  Ins.  Co.,  T 
ent  Transp.  Co.,  217  Fed.  213,  133  C.  Cranch  487,  3  U.  S.  (L.  ed.)  414. 
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departure."  But  if  such  ports  of  discharge  are  specifically  naimed  in 
Ihe  policy,  then,  unless  there  is  a  settled  usage  to  the  contrary,  the 
port»  must  be  visited  in  the  order  in  which  their  names  occur  in  the 
policy,  whether  that  be  the  geographical  order  or  not;  otherwise  it  ia 
a  deviation.^'  Where,  however,  several  ports  of  discharge  are  men- 
tioned the  vessel  need  not  touch  at  all  but  may  choose  any  without 
being  guilty  of  a  deviation.*"  A  policy  at  and  from  a  place  to  a 
named  place  and  a  market  permits  a  return  to  the  named  place  after 
a  has  once  been  visited  if  the  return  is  bona  fide  for  the  purpose  of 
sleeking  a  market.*  A  policy  of  insurance  on  a  vessel  "at  and  from" 
an  island  also  protects  it  in  sailing  from  port  to  port  of  the  island 
to  take  on  a  cargo.*  Leaye  to  carry  letters  of  marque  does  not  author- 
ize a  vessel  to  cruise  for  prizes,'  and  a  policy  of  insurance  on  a  voj'age 
"with  or  without  letters  of  marque,"  and  with  leave  "to  chase,  cap- 
ture, and  man  prizes,"  does  not  authorize  the  insured  after  a  capture 
to  shorten  sail  in  order  to  let  the  captured  vessel  keep  up  with  him, 
and  to  convey  it  into  port  for  condemnation.*  Where  a  ves.sel  is 
insured  for  a  voyage  between  two  ports,  with  liberty  to  "touch  and 
stay  at  any  ports  and  places,  if  thereunto  obliged  by  stress  of  weather 
or  other  unavoidable  accident,"  stopping  at  an  intermediate  port  to 
repair  a  defect  in  its  chimney,  which  existed  and  was  known  to  the 
owners  before  the  vessel  left  the  port  of  departure,  is  a  deviation.' 
272.  Illegality  of  Voyage. — If  a  policy  contains  a  warranty  of  the 
neutral  character  of  the  property,  and  an  undertaking  by  the  insurer 
for  barratry,  the  warranty  implies  that  the  neutral  character  shall  not 
be  forfeited  by  any  acts  of  the  insured  or  his  agents,  except  only 
those  amounting  to  barratry.*  Illicit  trade  is  that  trade  which  is 
made  unlawful  by  the  laws  of  the  country  to  which  the  object  insured 
is  bound,  or  to  which  it  is  to  be  carried;  but  that  trade  which  the 
officers  of  the  government  may  choose  to  designate  as  illegal,  to  suit 
their  own  purposes,  cannot  be  recognized  as  such  by  the  tribunals 
of  other  countries.  To  be  illicit  as  to  insurance  on  a  vessel  it  is  not 
enough  that  the  cargo  was  subject  to  condemnation.'  Again,  where 
a  trade  is  in  no  other  way  unlawful  than  in  consequence  of  an  acci- 

18.  Cljuson  V.  Sinunonds,  6  T.  R.  533,       4.  Lawrence  v.  Sydebotham,  6  East. 
3  Rev.  Rep.  260,  9  Eng.  Rul.  Cas.  3S4.   45,  2  Smith  214,  8  Rev.  Rep.  385,  9 

19.  Beatson   v.   Haworth,   6   T.   R.  Eng.  Rul.  Cas.  402. 

531,  3  Rev.  Rep.  258,  9  Eng.  Rul.  Cas.       5.  Audenreid    v.    Mercantile    Mat. 
385  and  note.  In-s.  Co.,  60  N.  Y.  482,  19  Am.  Rep. 

20.  Note:  9  Eng.  Rul.  Cas.  386.        ,204. 

1.  Deblois    v.    Ocean   Ins.    Co.,    16       6.  Wilcocks  v.   Union   Ins.    Co.,   2 
Pick.  (Mass.)  303,  28  Am.  Dec.  245.        Bin.  (Pa.)  574,  4  Am.  Dec.  480. 

2.  Dickey  v.  Baltimore  Ins.  Co.,  7       7.  Thompson  v.  Mississippi  Marine, 
Cranch  327,  3  U.  S.  (L.  ed.)  360.         etc.,  Ins.  Co..  2  La.  228,  22  Am.  Dec 

3.  Note:  9  Eng.  Rul.  Cas.  411.  129. 

1094 


Digitized  by 


Google 


14  B.  C.  L.  INSURANCE  §§  273,  274 

dent  over  which  the  insured  has  no  control,  the  underwriters  cannot 
avail  themselves  of  it  as  a  breach  of  warranty." 

Property  Inau/rance  Other  than  Marine 

273.  Erection  or  Occupation  of  Neighboring  Buildings. — ^The  erec- 
tion of  a  new  building  by  the  assured,  adjoining  the  insured  building, 
if  no  injury  actually  results  and  there  is  no  provision  in  the  contract 
against  it,  does  not  vitiate  the  policy,  even  though  the  assured  intended 
to  erect  such  new  building  when  the  insurance  was  effected,  and  not 
being  asked,  said  nothing  about  it ;  •  and  notice  is  required  of  any 
change  of  which  the  assured  has  knowledge,  and  by  which  he  knows 
the  rate  of  insurance  will  be  increased.*"  And  a  building  twenty-five 
feet  from  another  is  not  "contiguous"  to  it  within  the  meaning  of  a 
provision  as  to  the  erection  of  a  building  contiguous  to  that  insured.** 
A  provision  in  a  fire  policy  that  it  shall  be  void  "if  there  be  any  change 
in  the  exposure  by  the  erection  or  occupation  of  adjacent  buildings, 
or  by  any  means  whatever  in  the  control  or  knowledge  of  the  assured," 
is  violated  and  the  policy  avoided  by  an  exposure  not  caused  by  the 
erection  or  occupation  of  a  building,  as  by  causing  a  sheller  operated 
by  steam,  and  an  engine  and  boiler  furnishing  the  power,  to  bo 
brought  quite  near  the  property  insured.** 

274.  Alterations  in  Building. — A  policy  provision  against  any 
enlargement  of  the  premises  is  not  inconsistent  with  a  by-law  pro- 
hibiting any  alteration,  enlargement,  or  appropriation  to  other  uses, 
or  any  other  increase  of  risk,  and  an  enlargement  without  increase 
of  risk  is  prohibited.*'  But  where  a  policy  provides  that  it  shall  be 
void  if  alterations  are  made  which  increase  the  risk,  if  such  an  alter- 
ation is  made  the  fact  that  the  loss  did  not  result  therefrom  is  imma- 
terial.** Alteration  by  "act  of  proprietors,"  so  as  to  avoid  the  insur- 
ance, is  an  alteration  by  the  owner  himself,  or  authorized  by  him, 
or  adopted  as  his  before  a  loss  accrues.**  Again,  where  the  house 
insured  was  occupied  by  a  tenant  at  the  time  of  the  delivery  of  the 
policy  and  of  the  loss,  and  "the  tenant,  without  the  knowledge  or 

8.  Savage  v.  Pleasants,  5  Bin.  (Pa.)  12.  Davis  v.  Western  Home  Ins. 
403,  6  Am.  Dec.  424  (trade  unlawful  Co.,  81  la.  496,  46  N.  W.  1073,  25  A. 
because   vessel   had   touched  at  belli-   S.  R.  509,  10  L.R.A.  359. 

gerent  port,  compelled  by  military  au-       13.  Frost's    Detroit    Lumber;    etc., 

thorities).  Works  v.  Millers,'  etc.,  Ins.   Co.,  37 

9.  Gates  v.  Madison  County  Mat.  Minn.  300,  34  N.  W.  35,  5  A.  S.  R. 
Ins.  Co.,  5  N.  Y.  4G9,  55  Am.  Dec.  360.  846. 

10.  Rife  v.  Lebanon  Mut.  Ins.  Co.,  14.  Merriam  v.  Middlesex  Mut.  Fire 
115  Pa.  St.  530,  6  Atl.  65,  2  A.  S.  R.  Ins.  Co.,  21  Pick.  (Mass.)  162,  32  Am. 
580.  Dec.  252  and  note. 

11.  Olson  V.  St.  Paul  Fire,  etc.,  Ins.  15.  Padelford  v.  Providence  Mut, 
Co.,  35  Minn.  432,  29  N.  W.  125,  59  Fire  Ins.  Co.,  3  R.  1. 102,  67  Am.  Dea 
Am.  Rep.  333.  496. 
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consent  of  the  insured,  erected  an  addition  to  the  house,  such  change 
does  not  avoid  the  policy  unless  it  contains  a  stipulation  that  an 
increase  of  risk  by  the  tenant  shall  render  it  void,  in  addition  to  a 
condition  that  it  shall  be  void  if  the  risk  is  increased  by  any  means 
within  the  knowledge  or  control  of  the  insured.**  The  placing  and 
operating  an  engine  fifty  feet  away  from  an  insured  building  is  not 
an  alteration  of  the  insured  premises,  nor  the  use  of  them  for  carry- 
ing on  a  trade  or  business  increasing  the  risk,  unless  expressly  so 
declared  by  the  terms  of  the  contract  of  insurance.*'  A  permission 
to  make  alterations  does  not  permit  a  material  enlargement  which 
is  prohibited  by  another  clause.**  The  burden  of  proof  to  show  an 
alteration  of  the  insured  premises,  whereby  the  risk  is  increased,  con- 
trary to  a  stipulation  of  the  policy,  is  on  the  insurer,**  and  whether 
it  is  sustained  the  burden  is  a  question  for  the  jury.** 

275.  Employment  of  Mechanics  on  Premises. — Policies  frequently 
provide  that  a  forfeiture  shall  be  incurred  if  mechanics  are  employed 
on  the  premises.  Where  such  is  the  case  a  violation  of  the  provision, 
even  without  increase  of  risk,  avoids  the  policy.*  Painters  employed 
in  repainting  a  building  are  not  "mechanics"  within  the  provision 
according  to  some  courts,*  though  other  courts  consider  them  such.* 
The  owner  of  a  building,  when  doing  construction  work,  may  be 
considered  to  be  a  mechanic*  The  question  of  the  employment  of 
mechanics  also  arises  with  reference  to  the  nature  of  the  work  done 
by  them,  which  is  considered  in  the  following  paragraph. 

276.  Making  Repairs  to  Building. — ^In  the  absence  of  any  policy 
provision  it  has  been  held  that  the  insured  is  authorized  to  make 
any  necessary  repairs  in  the  mode  commonly  pursued  on  such  occa- 
sions; but  that  if,  by  the  gross  negligence  or  misconduct  of  the  work- 
men employed,  a  loss  by  fire  ensues,  or  if  alterations  are  made  in  the 
subject  insured,  materially  enhancing  the  risk,  and  not  necessary 
to  the  enjoyment  of  the  premises  insured  and  a  loss  is  thereby  pro- 
duced, the  insxirer  is  not  liable.*  However,  policies  frequently  con- 
tain provisions  prohibiting  the  employment  of  mechanics  in  repairing 

•     16.  Nebraska,  etc.,  Ins.  Co.  v.  Chris-   Co.,  10  Pick.  (Mass.)  535,  20  Am.  Dec. 
tiensen,  29  Neb.  572,  45  N.  W.  924,  26   547  and  note. 
A.  S.  R.  407.  1.  Imperial  Fire  Ins.  Co.  v.   Coos 

17.  Schaeffer  v.  Farmers'  Mnt.  Fire  County,  151  U.  S.  452,  14  S.  Ct.  379, 
Ins.  Co.,  80  Md.  563,  31  Ati.  317,  45  38  U.  S.  (L.  ed.)  231. 

A.  S.  R.  361.  Note:  44  L.R.A.(N.S.)  149  et  seq. 

18.  Frost's  Detroit  Lumber,  etc.,  2.  Smith  v.  German  Ins.  Co.,  107 
Works  V.  Millere',  etc.,  Ins.  Co.,  37  Mich.  270,  65  N.  W.  236,  30  L.RA. 
Minn.  300,  34  N.  W.  35,  5  A.  S.  R.  368. 

846.  S.  Garrebrant    v.    Continental    Ins. 

19.  Padelford  v.  Providence  Mut.  Co.,  75  N.  J.  L.  577,  67  Ati.  90,  12 
Fire  Ins.  Co.,  3  R.  1. 102,  67  Am.  Dec.  L.R.A.(N.S.)  443. 

496.  -  4.  Note:  44  L.R.A.(N.S.)  151. 

20.  Curry    v.    Commonwealth    Ins.       5.  Jolly  v.  Baltimore  Equitable  Soe^ 
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the  building,  without  permission  from  the  insurer.  Such  a  provision 
does  not  require  a  permit  for  making  such  slight  repairs  as  are  neces- 
sary from  tiie  use  of  the  building  and  must  have  been  contemplated 
by  the  parties.*  But  where  extensive  alterations  are  made  there  is  a 
breach  of  the  provision.'  Where  there  is  an  absolute  provision  against 
making  repairs  the  fact  that  the  risk  was  not  increased  therdby  is 
immaterial,'  and  a  provision  of  a  policy  rendering  it  void  if,  without 
consent  of  the  insurer,  mechanics  are  employed  in  building,  altering, 
or  repairing  the  premises  for  more  than  fifteen  days  at  any  one  time, 
is  operative  regardless  of  the  reasonableness  of  the  repairs.*  Under 
a  policy  providing  that  alterations  or  repairs  made  in  and  about  the 
insured  premises  must  be  at  the  risk  of  the  party  insured,  such  repairs 
or  alterations  do  not  per  se  avoid  the  contract,  but  only  place  upon 
the  insured  party  the  hazard  of  their  increasing  the  liability  of  the 
insurer.** 

277.  Operation  of  Factory  at  Night. — ^Policies  on  buildings  used 
for  manufacturing  purposes  frequently  provide  that  they  shall  be 
avoided  on  the  operation  of  the  factory  at  night.  Such  a  provision 
is  valid,  and  a  violation  thereof  avoids  the  policy.**  A  steam  flour- 
mill  is  a  "manufacturing  establishment"  within  the  meaning  of  such 
a  provision.*' 

278.  Ceasing  to  Operate  Factory. — A  condition  in  a  policy  forbid- 
ding the  cessation  of  the  operation  of  the  insured  establishment  with- 
out the  consent  of  the  insured,  is  valid,  reasonable  and  proper,  and 
a  violation  thereof  avoids  the  policy.**  A  policy  so  providing  and 
also  providing  for  the  care  and  supervision  of  the  workmen  is  broken 
and  the  insurance  terminated,  when  the  business  is  discontinued  and 
the  operation  of  the  establishment  has  ceased  without  the  consent  of 
the  insurer,  although  watchmen  are  provided  and  kept  in  the  estab- 
lishment continually  until  the  fire  and  loss  occur.**  Machinery  and 
apparatus  used  in  the  business  of  manufacturing,  being  the  only 
property  covered  by  a  policy  of  insurance,  do  not  constitute  a  mill 
or  manufactory  within  a  provision  that  if  a  mill  or  manufactory  shall 

1  Har.  &  Q.  (Md.)  295,  18  Am.  Dec.  Fed.  289,  54  C.  C.  A.  527,  59  L.R,A. 

288.  492. 

6.  Franklin  Fire  Ins.  Co.  v.  Chi-  10.  Girard  Fire,  etc.,  Ins.  Co.  v. 
cago  Ice  Co.,  36  Md.  102, 11  Am.  Eep.  Stephenson,  37  Pa.  St.  293,  78  Am. 
469;  Lebanon  County  v.  Franklin  Fire  Dec.  423. 

Ins,  Co.,  237  Pa.  St.  360,  85  Atl.  419,  11,  Note:  45  L.R.A.(N.S.)  126. 

Ann.  Cas.  1914B  130,  44  L.R.A.(N.S.)  12.  Carlin  v.   Western   Assur.   Co., 

148  and  note.  57  Md.  515,  40  Am.  Rep.  440. 

7.  Note:  44  L.R,A.(N,S.)  151.  IS.  Dover     Glass     Works     Co.    v, 

8.  Imperial  Fire  Ins.  Co.  v.  Coos  American  Fire  Ins.  Co.,  1  Marv.  (Del.) 
County,  151  U.  S.  452,  14  S.  Ct.  379,  32,  29  Ati.  1039,  65  A.  S.  R.  264. 
38  U.  S.  (L.  ed.)  23L  Note:  10  Ann.  Cas.  800. 

9.  German  Ins,  Co.  v.  Heame,  117  14.  Dover  Glass  Works  Co.  v.  Ameri- 
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stand  idle,  all  liability  shall  thereupon  cease.^'  While  boots  and  shoes 
in  a  shoe  factory  do  not  constitute  part  of  the  manufacturing  estab- 
lishment, so  that  the.  suspension  of  operations  in  the  factory  wiU  defeat 
insurance  on  them  under  a  policy  providing  that  it  shall  be  void  if 
the  premises  insured  are  a  manirfacturing  establishment  and  opera- 
tions therein  cease  for  more  than  thirty  days,  yet  a  building  used  as 
a  shoe  factory  may  be  considered  of  itself  a  manufacturing  establish- 
ment, and  so  also  may  the  machinery,  furniture,  etc.,  used  in  the  busi- 
ness, where  they  are  insured  by  separate  policies,  providing  in  statutory 
language  that  they  shall  be  void  if  the  premises  insured  are  a  manu- 
facturing establishment  and  operations  therein  cease  for  more  than 
thirty  days,  although  in  strictness  the  establishment  must  consist  of 
the  building,  machinery,  etc.,  combined.^*  Insurance  of  a  building 
which" is  not  in  operation  as  a  manufactory  at  the  time,  as  "occupied 
as  an  ice  factory,"  does  not  require  its  operation  as  such,  to  make  the 
policy  valid,  under  such  a  provision,*'  and  a  mining  plant  is  not 
necessarily  a  manufacturing  plant  within  the  meaning  of  such  a  pro- 
vision.** Where  the  machinery  in  a  factory  is  actually  in  operation 
the  fact  that  some  part  of  the  business  may  have  been  suspended 
does  not  constitute  a  cessation  of  operation,*'  but  where  the  plant  is 
idle  the  fact  that  some  operations  which  are  an  incident  to  the  busi- 
ness are  still  performed  does  not  prevent  a  forfeiture.**  While  it 
has  been  considered  that  neither  the  previous  habit  of  a  person  insured 
to  cease  tlie  operation  of  his  factory  during  the  dull  season,  nor  the 
general  custom  of  other  manufacturers  to  do  the  same  thing,  can 
render  nugatory  a  provision  in  his  policy  that  it  shall  be  void  if  the 
factory  ceases  operations  for  more  than  thirty  days,*  yet  most  courts 
maintain  that  a  condition  against  any  cessation  of  the  operation  of  a 
mill  has  no  reference  to  such  temporary  cessations  as  occur  in  the 
asual  course  of  business  or  arise  from  causes  beyond  the  control  of 
the  insured.*     Of  course  where  the  provision  is  directed  against  a 

can  Fire  Ins.  Co.,  1  Marv.  (Del)  32,  29  Co.,  36  Wash.  520,  79  Pac.  34,  68 

Atl.  1039,  65  A.  S.  R.  264.  L.R.A.  109. 

15.  Phenix  Ins.  Co.  v.  Holcombe,  57  Note:  10  Ann.  Cas.  800. 

Neb.  622,  78  N.  W.  300,  73  A.  S.  R.  „!•  Stone  v.  Howard  Ins.   Co.,  153 

."532;  Halpin  v.  Insurance  Co.  of  North  ^^-JP'^  ^.-  ^-  ^'  ^^^:^-^  ^^^^ 

America,  120  N.  Y.  73,  23  N.  E.  989,  .2.  City   Planing',   etc..   Mill   Co.   v. 

R  T  R  A    70  Merchants,'  etc.,  Mut.  Fire  Ips.  Co., 

16    St-one  V.  Howard  Ins.  Co.,  153  '^  ^^^^-^^J  f  WesI™'I'i^?- 
Mass.  475,  27  N.  E   6.  H  L.R  A  m.  J-j^f  ^^^-j- O^-^^^.  S• 
17.  Home  Ins.  Co.  v.  NorUi  Little  AVaukau   MiU.   Co.  v.   Citizens'  Mut. 
Keck  ice,  etc.,  Co.,  86  Ark.  538,  111  yire  ins.  Co.,  130  Wis.  47,  109  N.  W. 
S.  W.  994,  23  L.R.A.(N.S.)  1201.  937,  ng  A.  S.  R.  998,  10  Ann.  Cas. 

18.  Note:  10  Ann.  Cas.  800.  795. 

19.  Note:  10  Ann.  Cas.  800.  Notes:  10  A.  S.  R.  394;  8  L.R.A. 

20.  Brefam  Lumber  Co.  v.  Svea  Ins.  81;  10  Ann.  Cas.  801. 
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cessation  of  operations  "from  any  cause  whatever"  a  temporary  cessa- 
tion, as  for  making  repairs,  is  a  breach.* 

279.  Change  in  Use  of  Building. — ^It  may  be  said  to  be  the  rule 
that  the  mere  description  of  a  building  as  used  for  a  certain  purpose 
is  not  a  promissory  warranty  that  it  shall  be  used  for  no  other  pur- 
pose.* Nor  will  the  appropriation  of  premises  to  an  illegal  use,  with- 
out the  knowledge  of  the  insured,  avoid  a  policy  containing  no  pro- 
vision on  the  subject.'  Policies  frequently  provide  against  a  change 
of  use,  and  the  word  "occupants"  in  the  provision  of  a  policy  making 
it  void  for  change  of  interest,  title,  or  possession,  "except  change  of 
occupants  without  increase  of  hazard,"  is  not  limited  to  real  property, 
but  applies  to  personal  property  also.*  A  condition  in  the  policy, 
forfeiting  it  if  the  insured  property  is  so  changed  as  to  increase  the 
risk,  is  not  broken  by  a  change  of  the  use  of  the  premises  diminish- 
ing the  risk.'  And  where  a  policy  prohibits  the  use  of  premises  for 
a  more  hazardous  purpose,  and  in  another  part  specifies  hazardous 
purposes,  a  new  use  for  a  purpose  not  specified  cannot  be  held  to  be 
a  hazardous  use.*  The  storing  in.  an  insured  bam  of  steep  for  seed 
wheat  and  paints  used  in  painting  the  owner's  house  does  not  con- 
stitute an  unusual  use  avoiding  the  policy.*  Again,  where  a  policy 
on  a  factory  and  the  goods  therein  provides  that  the  premises  shall 
not  be  used  for  any  other  purpose  than  storage,  the  building  of  a 
fire  in  the  furnace  on  the  insured  property,  for  the  purpose  of  empty- 
ing the  boilei*  and  pipes  therein,  to  prevent  their  freezing  during  the 
winter,  is  not  such  a  breach  of  the  condition  as  will  avoid  the  policy 
in  case  the  property  is  destroyed  as  the  result  of  building  such  fire.*" 
Whether  the  appropriation  of  the  premises  to  a  prohibited  use  avoids 
the  policy  or  merely  suspends  the  risk  depends  on  the  phraseology 
of  the  policy.  Of  course  where  a  policy  provides  that  it  shall  be  of 
no  force  or  effect  so  long  as  property  is  used  for  certain  purposes,  such 

8.  Note:  10  Ann.  Cas.  801.  Ins.  Co.,  21  Conn.  19,  54  Am.  Dec. 

4.  BUliDgs  V.  Tolland  County  Mnt.  309. 
Fire  Ins.  Co.,  20  Conn.  139,  50  Am.       5.  Nebraska,  etc.,  Ins.  Co.  v.  Chris- 
Dec.  277;  Stout  v.  City  Fire  Ins.  Co.,  tiensen,  29  Neb.  572,  45  N.  W.  924,  26 
12  la.  371,  79  Am.  Dec.  539;  United  •*.  S.  R.  407. 

States  Fire,  etc.,  Ins.  Co.  v.  Kimberly,  ,  ®i,^*r2o  !%  ^"o  \-^°i„  J^""'  "*' 

34  Md.  224,  6  Am.  Rep.  325;  Frost's  ^Vr-    u      '  ^T         V      '??'     -o   t 

Detroit  Lumber,  etc..  Works  v.  Mil-  ,J-  Jf ^   w   pT  I^A    s' R    4n 

lers,'  etc.,  Mut.  Ins.  Co.,  37  Minn.  300,  33*'  i  i^\^-  ^29,  16  A.  S.  R.  413. 
OA  ir  -rrr  OK  r  K    a  T>   oAn    T>  IV    i^         8.  Raflfertv  V.  New  Brunswick  Fir© 

34  N.  W  35,  5  A.  S  R.  846;  Rafferty  i„,  ^o.,  18  N.  J.  L.  480,  38  Am.  Dec. 

V.  New  Brunswick  Fire  Ins.  Co.,  18  525 

N.  J.  L.  480,  38  Am.  Dec.  525;  Plant-       9;  BJUingg  y.  Tolland  County  Mut. 

ers'  Ins.  Co.  v.  Sorrels,  1  Baxt.  (Tenn.)  rire  ins.  Co.,  20  Conn.  139,  50  Am 

352,  25  Am.  Rep.  780.    But  see  Wood  Dec.  277. 

V.  Hartford  Fire  Ins.  Co.,  13  Conn.       10.  Krug  v.  German  Fire  Ins.  Co., 

533,   35    Am.    Dec.   92,   criticised   in  147  Pa.  St.  272,  23  Atl.  572,  30  A.  S. 

Olendale    Woolen    Co.    v.    Protection  R.  729. 
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a  user  merely  suspends  the  risk.**  While  the  better  view  would 
seem  to  be  that  an  absolute  prohibition  of  the  use  results  in  a  forfeit- 
ure on  a  breach,  although  the  use  is  discontinued  before  loss,^*  yet 
some  courts  hold  that  the  risk  is  merely  suspended  thereby.*' 

280.  Falling  of  Building. — ^Even  in  the  absence  of  a  specific  pro- 
vision insurance  upon  a  building  covers  it  as  such,  and  not  the  mate- 
rials composing  it  And  the  insurer  is  not  liable  for  the  loss  where 
the  building  falls  from  defect  of  construction  or  from  overloading 
and  loses  its  identity  as  a  building,  and  the  materials  are  subsequently 
burned.**  But  the  fact  that  goods  insured  are  described  as  contained 
in  a  brick  building  does  not  prevent  recovery  for  a  fire  loss  following 
immediately  on  the  fall  of  the  building.**  Where  a  policy  provides 
that  all  insurance  under  it  shall  cease  immediately  in  the  event  that 
the  building  or  any  part  thereof  falls,  except  as  a  result  of  fire, 
the  test  properly  is  not  whether  the  effect  or  extent  of  collapse  is  such 
as  to  increase  the  fire  risk,  but  the  event  itself,  provided  what  falls 
is  a  material  or  important  part  of  the  structure.**  The  insurance 
does  not  cease  on  the  fall  of  a  small  part  of  the  building,  the  larger 
portion  remaining  standing.  It  is  necessary  that  a  material  or  sub- 
stantial part  fall.*'  But  where  a  policy  is  on  what  are  in  effect  sep- 
arate buildings,  the  fall  of  one  buil(^ng  terminates  the  insurance 
at  least  as  to  that  building  and  contents,  under  the  fallen  building 
clause.**  If,  how6ver,  a  fire  is  in  progress  on  the  premises  at  the 
time  the  building  falls,  the  insurer  cannot  escape  liability,**  and  the 
same  rule  applies  where  a  building,  though  not  on  fire,  is  carried  down 
by  the  destruction  by  fire  of  an  adjoining  building,^  though  the  in- 
surer is  not  liable  where  the  building  falls  and  as  a  result  thereof  fire 
ensues,*  except  that  under  a  policy  exempting  the  insurer  from  lia- 
bility for  loss  caused  by  explosions  of  any  kind  (unless  fire  ensues, 

11.  Lonnsbury  v.  Protection  Ins.  17.  Breuner  v.  Liverpool,  etc.,  Ins. 
Co.,  8  Conn.  459,  21  Am.  Dec  686;  Co.,  51  Cal.  101,  21  Am.  Eep.  703; 
United  States  Fire,  etc.,  Ins.  Co.  v.  Clayburgh  v.  Agricultnral  Ins.  Co., 
Kimberly,  34  Md.  224,  6  Am.  Rep.  155  Cal.  708,  102  Pae.  812,  18  Ann. 
325;  Gates  v.  Madison  County  Mnt.  Cas.  579  and  note. 

Ins.  Co.,  5  N.  T.  469,  55  Am.  Dec.  Note:  32  L.R.A.(N.S.)  604  et  seq. 

360.  18.  Hack   v.   Globe  Ins.   Co.,   IJff 

12.  Note:  80  A.  S.  R.  309.  Mass.  306,  34  Am.  Rep.  373. 

13.  Kircber  v.  Milwaukee  Mechanics'  19.  Davis  v.  Connecticut  Fire  Ins. 
Mut.  Ins.  Co.,  74  Wis.  470,  43  N.  W.  Co.,  158  Cal.  766,  112  Pac.  549,  32 
487,  5  L.RJl.  779.  L.R.A.(N.S.)     604;     Ermentront     v. 

Note :  80  A.  S.  R.  306  et  seq.  Girard  Fire,  etc.,  Ins.  Co.,  63  Minn. 

14.  Nave  v.  Home  Mut.  Ins.  Co.,  37  305,  65  N.  W.  635,  56  A.  S.  R.  481, 
Mo.  430,  90  Am.  Dec.  394.  30  L.R.A.  346. 

15.  Dows  v.  Fanenil  Hall  Ins.  Co.,  Note:  139  A.  S.  R.  219. 
127  Mass.  346,  34  Am.  Rep.  384.  20.  Note:  18  Ann.  Cas.  582. 

16.  Fountain  v.  Connecticut  Fire  1.  Nichols  v.  Sun  Mot.  Ins.  Co.,  71 
Ins.  Co.,  158  Cal.  760,  112  Pae.  546,  Misc.  326, 14  So.  263,  42  A.  S.  R.  4«5. 
139  A.  S.  R.  214. 
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and  in  that  event  for  the  damage  by  fire  only)  and  providing  that 
if  the  building  or  any  part  thereof  falls,  except  as  the  result  of  fire, 
the  insurance  shall  immediately  cease,  liability  will  attach  under  the 
former  clause,  and  not  be  defeated  by  the  latter,  where  the  build- 
ing is  knocked  down  by  an  explosion,  and  fire  immediately  appears 
in  the  exposed  part,  caused  either  by  the  flame  of  the  explosion  or  by 
fires  liberated  thereby  in  the  building  insiired.'  Nor  is  liability  for 
injuries  to  insured  goods  by  the  throwing  down  of  the  building  by 
lightning  taken  away  by  a  provision  of  the  policy  insuring  it  against 
fire  and  lightning,  that  if  the  building  or  any  part  thereof  fall,  except 
as  the  result  of  fire,  all  insurance  shall  cease.*  The  burden  of  proof  is 
on  the  insurer  to  show  an  exemption  under  this  clause.*  Lapse  of 
time  after  the  fall  of  a  building,  before  persons  who  testify  as  experts 
as  to  whether  it  fell  before  or  after  a  fire  saw  it,  will  not  wholly 
exclude  their  opinions,  if  timbers,  upon  the  condition  of  which  the 
opinions  were  largely  formed,  were  still  lying  in  the  ruins  when 
their  inspection  was  made.' 

281.  Premises  Becoming  Vacant  Generally. — The  fact  that  the 
insured  buUding  is  described  as  a  dwelling,  or  occupied  dwelling,  is 
not  a  warranty  that  it  shall  continue  to  be  occupied,*  and  a  statement 
in  an  application  that  the  building  "will  be  occupied  by  a  tenant" 
is  not  a  stipulation  that  the  building  will  be  so  occupied,  but  is  rather 
a  representation  by  the  applicant  of  his  expectation  that  it  will  be 
occupied  by  a  tenant  and  not  by  himself.'  Even  a  provision  avoid- 
ing a  policy  "if  any  change  be  made  as  to  tenants  or  occupancy" 
has  been  held  not  to  be  a  provision  against  vacancy.*  A  provision 
avoiding  the  policy  if  the  premises  shall  become  and  remain  vacant 
for  a  stated  time  has  been  held  inapplicable  to  premises  vacant  when 
the  policy  issued,  there  being  no  subsequent  change,  on  the  theory 
that  the  premises  had  not  "become"  vacant,*  unless  the  policy  pro- 

2.  Leonard  t.  Orient  Ins.  Co.,  109  6.  Joyce  v.  Maine  Ins.  Co.,  45  Me. 
Fed.  286,  48  C.  C.  A.  369,  54  L.B.A.  168,  71  Am.  Dec.  536;  Cumberland 
706;  Dews  v.  Fanenil  Hall  Ins.  Co.,  Valley  Mut.  Protection  Co.  v.  Doug- 
127  Maas.  346,  34  Am.  Rep.  384.  las,  58  Pa.  St.  419,  98  Am.  Dec.  298. 

Note:  18  Ann.  Cas.  582.  7.  Hough  v.  Ci^  Fire  Ins.  Co.,  29 

3.  Cummings  v.  Pennsylvania  Fire  Conn.  10,  76  Am.  Dec.  581;  Herrick 
Ins.  Co.,  153  la.  579,  134  N.  W.  79,  v.  Union  Mut.  Fire  Ins.  Co.,  48  Me. 
Ann.    Cas.    1913E    235,    37    L.R.A.  558,  77  Am.  Dec.  244. 

(N.8.)  1169.  8.  Somerset  County  Mnt.  Fire  Ins. 

4.  Western  Assur.  Co.  v.  J.  H.  Co.  v.  Usaw,  112  Pa,  St.  80,  4  Atl. 
Mohlman  Co.,  83  Fed.  811,  51  U.  S.  355,  56  Am.  Rep.  307. 

App.  577,  28  C.  C.  A.  157,  40  L.R.A.  9.  Norwich  Fire  Ins.  Co.  v.  Boomer, 

561.  52  IlL  442,  4  Am.  Rep.  618;  Harris  v. 

6.  Weetem    Assur.    Co.    v.    J.    H.  North  American  Ins.  Co.,  190  Mass. 

Mohlman  Co.,  83  Fed.  811,  51  U.  S.  361,  77  N.   E.  493,  4  Lil.A.(N.S.) 

App.  577.  28  C.  C.  A.  167,  40  L.R.A.  1137  and  note. 

561.  Note:  10  A.  S.  R.  39L 
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vjdes  for  occupancy  within  a  certain  time,*'  and  the  removal  from 
a  building  in  process  of  construction  of  mechanics  who  have  been 
in  possession  under  a  permit  from  the  insurance  company  does  not 
cause  the  building  to  become  vacant,  it  never  having  been  occupied.** 
Both  conditions  need  not  be  shown  in  order  to  avoid  a  policy  of 
insurance  under  a  clause  making  it  void  when  "vacant  or  unoccu- 
pied," **  nor  need  an  increase  of  risk  be  shown  where  the  prohibition 
is  absolute/'  and  increase  of  risk  is  not  rendered  essential  under  an 
independent  provision  that  the  policy  shall  be  void  if  th.e  situation 
or  circumstances  affecting  the  risk  shall  be  so  altered  as  to  cause 
increase  in  the  risk.**  Some  courts  have  held  that  a  provision  in  a 
policy  avoiding  it  in  case  the  property  becomes  vacant  is  not  affected 
by  anothej^  clause  giving  the  insurer  an  option  to  repair  in  case  of 
injury  to  the  property,  so  as  to  preserve  the  insurance  in  force  in 
case  the  property  is  vacated  after  injury  by  fire,  and  permit  recov- 
ery for  a  second  loss  which  occurs  before  the  option  is  exercised ;  *' 
other  courts  have  held  the  contrary.**  A  statute  requiring  every 
person  insuring  any  building  to  have  an  examination  thereof  made 
and  its  value  fixed  by  his  agent,  and  providing  that,  in  the  absence 
of  any  change  in  the  risk  without  the  consent  of  the  insurers  and 
also  of  fraud  on  the  part  of  the  assured,  the  whole  amount  of  the 
policy  shall  be  paid  in  case  of  a  tofal  loss,  refers  only  to  a  change 
in  the  condition  of  the  property  affecting  its  value,  and  does  not 
prevent  the  operation  of  a  condition  of  the  policy  making  it  void 
in  the  event  of  the  property  becoming  vacant  and  unocctipied.*'  A 
provision  rendering  the  policy  void  if  the  premises  insured  "become 
vacated  by  the  removal  of  the  owner  or  occupant  without  immediate 
notice  to  the  company  and  consent  indorsed  thereon,"  requires  notice 
within  a  reasonable  time  after  vacancy,  and  if  so  given  the  pplicy 
remains  in  force  until  consent  is  refused  by  the  insurer.**  And  a 
provision  that  a  policy  shall  be  void  if  the  building  becomes  and 
remains  vacant  for  five  days,  unless  continued  by  consent  of  the 
insurer,  and  that  it  shall  be  the  duty  of  the  owner  to  report  a  vacancy 
within  five  days  of  such  occurrence  and  as  often  as  every  ten  days 

'     10.  Note:  4  L.R.A.(N.S.)  1137.  Cas.    1914C    1172,    45    L.R.A.(N.S.) 

11.  Harris  v.  North  American  Ins.  847. 

Co.,  190  Mass.  361,  77  N.  E.  493,  4  16.  Notes:  45  L.R.A.(N.S.)  847; 
L.R.A.(N.S.)  1137.  Ann.  Cas.  1914C  1175. 

12.  Limburg  v.  German  Fire  Ins.  17.  Germariia  Fire  Ins.  Co.  v.  Wer- 
Co.,  90  la.  709,  57  N.  W.  626,  48  A.  ner,  76  Ohio  St.  543,  81  N.  E.  980, 
S.  R.  468,  23  L.R.A.  99.  118  A.   S.  R.  891,  12  L.R.A.(N.S.) 

13.  Note:  12  L.R.A.{N.S.)   457.         456,  overruling  Moody  v.  Amazon  Ins. 

14.  Knowlton  v.  Patrons'  Andros-  Co.,  52  Ohio  St.  12,  38  N.  E.  1011,  49 
coggin  Fire  Ins.  Co.,  100  Me.  481,  62   A.  S.  R.  699,  26  L.R.A.  313. 

Atl.  289,  2  L.R.A.(N.S.)  517.  18.  Strunk   v.   Firemen's   Ins.    Co., 

15.  Kupfersmith  v.  Delaware  Ins.  160  Pa.  St.  345,  28  AU.  779,  40  A.  S- 
Co.,  84  N.  J:  L.  271,  86  Atl.  399,  Ann.  R.   721. 
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thereafter,  requires  j)eriodical  notices  only  when  no  permit  for  va- 
cancy has  been  issued.**  But  the  effect  of  a  vacancy  eijdsting  during 
the  continuance  of  a  renewal  policy  is  not  destroyed  by  the  fact  that 
notice  of  a  previous  vacancy  was  given  under  the  original  policy.*" 
The  prevailing  view  is  that  the  knowledge  of  the  insured  as  to  the 
vacancy  is  immaterial,*  though  there  are  cases  to  the  contrary.* 

282.  What  Constitutes  Vacancy  or  Nonoccupancy. — "Vacant"  and 
"unoccupied"  are  not  synonymous.  "Vacant"  means  without  inani- 
mate objects;  "unoccupied"  means  without  animate  occupants.'  A 
fair  and  reasonable  construction  of  the  language  of  vacant  and  unoccu- 
pied is,  that  a  building  should  be  without  an  occupant — without  any 
person  living  in  it.  The  language  is  not  used  in  a  technical,  but  popu- 
lar sense.*  It  is  not  essential  that  some  one  sleep  in  a  dwelling  to 
render  it  occupied.*  In  construing  a  condition  against  vacancy  or 
unoccupancy,  the  courts  will  look  to  the  subject  matter  of  the  contract. 
The  occupancy  of  a  dwelling,  of  a  mill,  or  of  a  barn,  is  each  essentially 
dififerent  in  its  scope  and  character,  and  the  construction  must  be 
with  reference  thereto.*  Whether  a  building  is  vacant  or  unoccu- 
pied at  the  time  a  loss  by  fire  occurs  is  a  question  of  fact,  for  deter- 

19.  National  Mut.  Fire  Ins.  Co.  v.  350,  21  A.  S.  R.  611;  Cook  v.  Conti- 
Duncan,  44  Colo.  472,  98  Pac.  634,  20  nental  Ins.  Co.,  70  Mo.  610,  35  Am. 
L.R.A.(N.S.)  340.  Rep.    438;    Sonneborn    v.    Manufac- 

20.  Hartford  Fire  Ins.  Co.  v.  turers'  Ins.  Co.,  44  N.  J.  L.  220,  43 
Walsch,  64  III.  164,  5  Am.  Rep.  115.  Am.  Rep.  365. 

1.  Moore  V.  Phoenix  Fire  Ins.  Co.,  64  Notes:  10  A.  S.  R.  391;  8  L.R.A. 
N.  H.  140,  G  Atl.  27,  10  A.  S.  R.  384  79;  2  L.R.A.{N.S.)  518;  Ann.  Cas. 
McClure  v.  Watertown  Fire  Ins.  Co.,  1912D  82. 

90  Pa.  St.  277,  35  Am.  Rep.  656.  5.  Eddy  v.   Hawkeye  Ins.   Co.,  70 

Notes:2L.R.A.(N.S.)  519;3L.R,A.  la.  472,  30  N.  W.  808,  59  Am.  Rep. 

(N.S.)  966;  9  Ann.  Cas.  95.  444, 

2.  Notes:  3  L.R.A.(N.S.)  966,  967;  Note:  Ann.  Cas.  1912D  86. 

9  Ann.  Cas.  95.    And  see  supra,  par.  6.  Continental    Ins.    Co.    v.    Kyle, 

262.  124  Ind.  132,  24  N.  E.  727,  19  A.  S. 

3.  Knowlton  v.  Patrons'  Andros-  R.  77,  9  L.R.A.  81;  Ohio  Farmers 
coggin  Mut.  Fire  Ins.  Co.,  100  Me.  Ins.  Co.  v.  Vogel,  166  Ind.  239,  76 
481,  62  Atl.  289,  2  L.R.A.(N.S.)  517;  N.  E.  977,  117  A.  S.  R.  382,  9  Ann. 
Herrman  v.  Adriatic  Fire  Ins.  Co.,  Cas,  91,  3  L.R.A.(N.S,)  966;  Lim- 
85  N,  Y.  162,  39  Am.  Rep.  644.  burg  v,  German  Fire  Ins,  Co.,  90  Iowa 

Note:   Ann.   Cas,  1912D   82.     But  709,  57  N.  W.  626,  48  A,  S.  R.  468, 

see  Moore  v.  Phoenix  Fire  Ins.  Co.,  64  23  L.R.A,  99;  Sonneborn  v.  Manufac- 

N,  H.  140,  6  AU.  27,  10  A.  S.  R.  384,  turers'  Ins,  Co.,  44  N,  J,  L.  220,  43 

(treating  the  words  as  synonymous).  Am.  Rep,  365;  Hampton  v.  Hartford 

4.  Phoenix  Ins.  Co.  v.  Tucker,  92  Fire  Ins.  Co.,  65  N.  J.  L.  265,  47  Atl. 
HI.  64,  34  Am.  Rep.  106;  Agrieul-  433,  52  L.R.A.  344;  Whitney  v.  Black 
taral  Ins.  Co,  v.  Hamilton,  82  Wd.  88,  River  Ins,  Co,,  72  N,  Y,  117,  28  Am, 
33  Atl.  429,  51  A.  S.  R.  457,  30  L.R.A,  Rep,  116. 

633;  Norria  v.  Connecticttt  Fire  Ins.      Notes:  10  A,  S.  R.  390,391;  8  L,R. A. 
Co,,  115  Md.  174,  80  Atl.  960,  Ann.  80;  2  L.R.A.(N,S,)  517  et  seq.;  Ann. 
Cas,  1912D   79;   Richards  v,   Conti-  Cos,  1912D  82, 
nental  Ins.  Co.,  83  Mich.  508, 47  N.  W. 
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mination  by  the  jury.  What  is  meant  by  the  term  "vacant  or  unoccu- 
pied," as  used  in  a  policy,  and  its  construction  with  other  clauses, 
is  a  question  of  law.'  Where  several  houses  are  insured  in  one  policy, 
with  separate  valuations,  a  provision  against  vacancy  has  been  held 
to  apply  to  the  buildings  separately,  so  that  vacancy  of  all  the  build- 
ings is  not  essential  to  constitute  a  violation  of  the  provision,  accord- 
ing to  the  better  view,^  though  it  has  been  considered  that  where 
the  buildings  are  within  the  same  enclosure  all  must  become  vacant 
to  violate  the  provision.*  According  to  the  prevailing  view  if  a  fire 
insiurance  policy  is  taken  on  tenement  property,  a  provision  for  for- 
feiture in  case  the  premises  become  vacant  will  operate  only  after 
a  reasonable  time  has  elapsed  in  which  to  obtain  other  tenants.*' 
Some  courts,  however,  have  held  that  the  policy  is  avoided  by  a 
vacancy  caused  by  a  change  of  tenants,  although  the  insurer  was 
informed  at  the  time  of  the  issuance  of  the  policy  that  the  insured 
premises  were  leased.**  A  consideration  of  the  particular  facts  which 
have  been  held  to  render  a  building  vacant  or  unoccupied  would 
necessitate  a  treatment  of  each  case  by  itself,  and  all  that  it  is  possible 
here  to  give  is  a  general  statement  of  the  nature  of  the  acts  constitut- 
ing occupancy.  It  is  clear  that  mere  temporary  absences  of  the  occu- 
pant do  not  render  a  dwelling  unoccupied,**  even  though  such  absences 

7.  Phoenut  Ins.  Co.  v.  Tucker,  92  149  Pa.  St.  94,  23  Ati.  718,  34  A.  8.  B. 
111.  64,  34  Am.  Rep.  106;  Schnermann  595. 

V.  Dwelling  House  Ins.  Co.,  161  111.       Note:  10  A.  8.  R.  394.     But  see 
437,  43  N.  E.  1093,  52  A.  S.  R.  377;   Continental  Ins.  Co.  v.  Kyle,  124  Ind. 
Home  Ins.  Co.  v.  Mendenhall,  164  HI.  132,  24  N.  E.  727,  19  A.  S.  R.  77,  9 
458,  45  N.  E.  1078,  36  LJR.A.  374.        L.R.A.  81, 
Note:  Ann.  Cas.  1912D  83.  11.  Schmidt  v.  Wiliiamsburgfa  City 

8.  Connecticut  Fire  Ins.  Co.  v.  Fire  Ins.  Co.,  95  Neb.  43,  144  N.  W. 
Tilley,  88  Va.  1024,  14  S.  E.  851,  29  1044,  51  L.R.A.(N.S.)  261;  East 
A.  S.  R.  770.  Texas  Fire  Ins.  Co.  v.  Kempner,  87 

9.  McQueeny  v.  Phoenix  Ins.  Co.,  Tex.  229,  27  S.  W.  122,  47  A.  8.  R. 
52  Ark.  257, 12  S.  W.  498,  20  A.  S.  B.  99. 

179,  5  LJIJl.  744;  Worley  v.  SUte      Notes:  L.R.A.1915B  845  et  seq.;  9 

Ins.  Co.,  91  la.  150,  59  N.  W.  16,  51  Ann.  Cas.  95. 

A.  S.  R.  334  (house  and  bam).  12.  Ashworth  v.  BuUders'  Mut.  Fire 

J  1fi«  t'^.H  9Tq""7fi  N*F%77  m  ^-  <^°-'  "^  Mass.  422,  17  Am.  Rep. 
f  'q  i  Jao  o  A  '  n  m  ^1'  f  ^"^i  Stupetski  v.  Trans  AUanUc  Fire 
A.  8.  R.  382,  9  Ann.  Cas.  91  and  note,  t„_   p„  ^^.q  «5«i.    070    c  w   w   am 

3  L.R.A.(N.S.)  966;  Worley  v.  State  5^4™  Rtl^oJ*  II'  vw"  f  ' 
Ins.  Co.,  91  la.  150  56  N.  W.  16.  51  ^  -^/"P^^  ^-  !*^o^^'o?  m  ®w 
A.  S.  B.  334;  Farmers'  Mnt.  Equity  S^«  ^"^  ^^''^^.^^^  N.  W. 
Ins.  Soc.  V.  Smith,  158  Ky.  459, 165  8.  ^'.  of  Ana.  Rep.  379;  Cummins  v. 
W.  675,  L.R.A.1915B  844  and  note;  Agricultural  Ins.  Co.,  67  N.  Y.  260, 
Liverpool,  etc.,  Ins.  Co.  v.  Buckstaff,  23  Am.  Rep.  Ill;  Moody  v.  Amazon 
38  Neb.  146,  56  N.  W.  695.  41  A.  S.  R.  Ins.  Co.,  52  Ohio  Sfc  12,  38  N.  E. 
724;  Doud  v.  Citizens'  Ins.  Co.,  141  1011,  49  A.  S»  R.  699,  26  L.R.A  313, 
Pa.  St.  47,  21  Atl.  505,  23  A.  8.  R.  overruled  on  another  point  by  Thomas 
263;  Roe  V.  Dwelling  House  Ins.  Co.,  v.  State,  76  Ohio  St.  341,  81  N.  £.  437, 
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extend  over  a  whole  season,  as  in  case  of  a  dwelling  used  only  as 
a  summer  residence,  where  the  provision  is  against  the  premises  becom- 
ing "vacant  and  unoccupied,"  *•  though  this  is  not  true  of  a  provi- 
sion directed  against  nonoccupancy,"  and  where  there  is  som?  furni- 
ture in  a  house  and  it  is  used  for  sleeping  purposes' every  night  it 
must  be  considered  to  be  occupied,*'  though  it  is  otherwise  where 
merely  the  clothes  of  the  occupants  axe  within  the  house  where  they 
sleep,  and  the  warranty  is  that  a  family  shall  live  in  the  house,** 
or  where,  in  case  of  a  permanent  removal  and  leaving  the  house  in 
charge  of  a  caretaker,  the  caretaker  is  temporarily  absent.*'  Where 
an  outgoing  tenant  has  partially  removed  from  the  premises,  and 
the  incoming  tenant  has  partially  occupied  the  same,**  or  the  owner 
haa  commenced  renovating  the  premises  for  the  incoming  tenant,** 
the  premises  are  not  vacant  and  unoccupied,  but  where  the  occupant 
has  removed  most  of  his  effects  and  ceased  to  occupy  the  place  aa 
a  dwelling  the  premises  are  not  occupied  though  some  of  his  goods 
remain  therein.**  The  removal  of  a  portion  of  the  furniture  in  a 
house  does  not  render  it  vacant  and  unoccupied  where  a  family  still 
lives  in  it,*  and  the  same  is  true  where,  though  abandoned  as'  a 
family  residence,  furniture  still  remains  therein  and  it  is  still  used 
for  a  dwelling  by  part  of  the  family.*  Again,  where  a  house  is  in 
the  hands  of  a  caretaker  it  is  immaterial  that  he  has  access  only  to 

118  A.  S.  R.  884,  10  L.R.A.(N.S.)  Note:   Ann.  Cas.  1912D  86.     And 

1112.                                                  .  see  Phcenix  Ins.  Co.  v.  Tucker,  92  111. 

Notes:  10  A.  S.  R.  392;  8  L.R.A.  64,  34  Am.  Rep.  106. 

80;  9  L.R.A.  81;  2  L.R.A.(N.S.)  520,  19.  Eddy  v.  Hawkeye  Ins.  Co.,  70 

521;  Ann.  Cas.  1912D  88.  la.  472,  30  N.  W.  808,  59  Am.  Rep. 

15.  Hernnan  v.  Merchants'  Ins.  Co.,  444. 

81  N.  Y.  184,  37  Am.  Rep.  488;  Moore       Note:  9  L.R.A.  81. 
V.  Phoenix  Fire  Ins.  Co.,  64  N.  H.  140,       20.  Schuermann  v.  Dwelling  House 
6  AtL  27,  10  A.  S.  R.  384.  Ins.  Co.,  161  lU.  437,  43  N.  E.  1093, 

14.  Hernnan  v.  Adriatic  Fire  Ins.  52  A.  S.  R.  377;  Richards  v.  Conti- 
Co.,  85  N.  Y.  162,  39  Am.  Rep.  644.  nental  Ins.  Co.,  83  Mich.  508,  47  N.  W. 

16.  Senbert  v.  Fidclity-Phenix  Ins.  350,  21  A.  S.  R.  611;  Home  Ins.  Co. 
Co.,  29  S.  D.  261,  136  N.  W.  103,  40  v.  Scales,  71  Miss.  975,  15  So.  134, 
L.R.A.(N.S.)  58  and  note.  42  A.  S.  R.  512. 

Note:  Ann.  Cas.  1912D  86.  Notes:  10  A.  S.  R.  392;  8  L.R.A.  80; 

There  are  some  cases  tending  in  a  9  L.R.A.  81;  2  L.R.A.(N.S.)  518  et 
contrary  direction.     40  L.R.A.(N.S.)   seq,;  Ann.  Cas.  1912D  87. 

69  et  seq.,  note.  1.  Burlington   Ins.   Co.  v.   Lowejry, 

16.  Poor  V.  Humboldt  Ins.  Co.,  125  61  Aric  108,  32  S.  W.  383,  54  A.  S.  R. 
Mass.  274,  28  Am.  Rep.  228.  196. 

17.  Cook  V.   Continental   Ins.   Co.,  2.  Moody  v.  Amazon  Ins.  Co.,  52 

70  Mo.  610,  35  Am.  Rep.  438.  Ohio  St.  12j  38  N.  E.  1011,  49  A.  S.  R. 

18.  Home  Ins.  Co.  v.  Mendenhall,  699,  26  L.R.A.  313,  overruled  on  an- 
164  111.  458,  45  N.  E.  1078,  36  L.R.A.  other  point  by  Thomas  v.  State,  76 
374;  Shackelton  v.  Sun  Fire  OfiSce,  55  Ohio  St.  341,  81  N.  E.  437,  118  A.  S. 
Mich.  288,  21  N.  W.  343,  54  Am.  Rep.  R.  884,  10  L.R.A.(N.S.)  1112, 
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one  room.*  .On  the  other  hand,  buildings  are  vacant  or  personally 
unoccupied  where,  because  of  sickness,  the  occupant  moves  his  family 
to  a  nearby  village  for  medical  attention,  with  the  intention  of  return- 
ing when  the  sick  recover,  although  he  himself  is  at  the  house  nearly 
every  diay  in  carrying  on  the  work  about  the  place,*  or  where  the 
premises  on  which  such  buildings  stand  are  leased  to  and  cultivated 
by  one  who  lives  near  by  but  does  not  occupy  or  make  any  use 
of  such  buildings,  and  they  are  not  occupied  by  sinyone  else,*  or 
where  the  house  is  only  used  by  the  insured  and* his  servants  for  the 
purpose  of  taking  their  meals  there  when  engaged  in  carrying  on  a 
contiguous  farm,  and  the  barn  is  only  used  for  the  purpose  of  stor- 
ing hay  and  farming  tools."  Again,  altering  or  repairing  a  building 
does  not  constitute  occupancy  within  the  meaning  of  a  policy  which 
provides  that  mechanics  may  be  employed  for  a  certain  number  of 
days  in  such  work.'  A  policy  on  a  schoolhouse  containing  a  vacancy 
clause  has  been  held  avoided  by  a  vacancy  during  an  extended  vaca- 
tion ;  *  but  in  the  case  of  a  policy  on  a  church  it  has  been  laid  down 
that  if  the  buildings  are  kept  for  use  for  the  purposes  for  which 
they  are  designed,  and  used  as  occasion  presents  and  as  the  convenience 
of  the  congregation  may  require,  and  there  is  no  intent  shown  to 
abandon  them  for  the  purposes  of  their  use  by  the  temporary  periods 
of  nonuser,  even  though  those  periods  may  exceed  the  ten-day  limit 
in  a  policy,  such  act  is  not  per  se  a  leaving  of  a  church  building 
vacant  and  unoccupied,  within  the  forfeiture  clause  of  the  policy.' 
The  mere  use  of  a  store  building  as  a  place  in  which  a  few  articles 
may  be  left,  no  business  being  carried  on  therein,  and  the  premises 
not  being  so  used  as  to  in  any  wise  insure  for  them  the  car",  watchful- 
ness, and  protection  from  danger  to  exposure  to  fire  which  must  have 
been  in  contemplation  of  the  parties  to  the  contract,  in  view  of  the 
adaptability  of  the  building  for  certain  uses  only,  cannot  be  deemed 
an  occupancy.**  Where  an  insurance  is  upon  a  mill  or  factory,  delays 
and  interruptions  incident  to  that  business,  such  as  low  water,  dimin- 
ished custom,  or  derangement  of  machinery  causing  a  temporary 

3.  Home  Ins.  Co.  v.  Hancock,  106  S.  R.  809. 

Tenn.  513,  62  S.  W.  145,  52  L.R.A.       7.  Limbui^g  v.  German  Fire  Ins.  Co., 
665.  90  la.  709,  57  N.  W.  626,  48  A.  S.  R. 

4.  Knowlton  v.  Patrons'  Androscog-  468,  23  L.R.A.  99. 

gin  Fire  Ins.  Co.,  100  Me.  481,  62  Atl.  8.  American  Ins.  Co.  v.  Foster,  92 

289,  2  L.R.A.(N.S.)   517.  111.  334,  34  Am.  Rep.  134. 

6.  Stoltenberg   v.    Continental    Ins.  9.  Hampton  v.  Hartford  Fire  Ins. 

Co.,  106  la.  565,  76  N.  W.  835,  68  Co.,  65  N.  J.  I,.  265,  47  AU.  433,  52 

A.  S.  R.  323.  L.R.A.  344. 

6.  Ashworth  v.  Builders'  Mut.  Fire  10.  Limburg  v.   German   Fire   Ins. 

Ins.  Co.,  112  Mass.  422,  17  Am.  Rep.  Co.,  90  la.  709,  57  N.  W.  626,  48  A- 

117.     And  see  Weidert  v.  State  Ins.  S.  R.  468.  23  I*R.A.  5)9. 
Co.,  19  Ore.  261,  24  Pac.  242,  20  A. 
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discontinuance  of  the  active  use  of  the  premises,  do  not  come  within 
the  terms  of  the  condition.^* 

283.  Effect  of  Resumption  of  Occupancy. — Some  courts  hold  that 
under  a  policy  providing  that  it  shall  be  void  if  the  insured  prem- 
ises shall  become  vacant  and  unoccupied,  the  insurer  is  liable  if  the 
premises  are  occupied  at  the  time  they  are  burned,  although  they 
may  have  become  vacant  and  remained  unoccupied  during  the  life 
of  the  policy.  The  insurance  is  said  to  be  revived  by  occupancy, 
though  suspended  during  the  vacancy.*^  Other  courts  hold  that  per- 
mitting insured  property  to  become  vacant  without  consent  of  the 
insurer  immediately  forfeits  the  insurance,  and  the  policy  cannot  be 
revived,  without  consent,  by  reoccupancy  before  loss  occurs.*' 

284.  Keeping  or  Use  of  Prohibited  Articles  Generally. — The 
standard  form  of  fire  policy  provides  that  the  policy  shall  become 
void  if  certain  specified  articles  are  kept  on  the  insured  premises, 
or  sometimes  stored  thereon.  Under  such  a  provision  it  is  imma- 
terial that  the  insured  had  no  knowledge  of  the  presence  of  the  article 
on  the  premises,'*  or  that  the  keeping  of  the  prohibited  articles  did 
not  contribute  to  the  loss  or  increase  the  risk.*'  Where,  however, 
a  policy  provides  that  the  insurer  shall  not  be  liable  for  loss  occa- 
sioned by  the  use  of  kerosene  oil  as  a  light,  a  habitual  use  is  not 
essential,  but  it  must  appear  that  the  fire  would  not  have  occurred 
had  any  other  lighting  fuel  been  used.** 

285.  Permission  to  Keep  or  Use. — A  recovery  may  be  had  on  a 
policy  of  fire  insurance,  covering  the  materials  of  a  certain  business, 
though  the  policy  contains  a  printed  condition  prohibiting  the  keep- 

11.  Whitney    v.    Black    River    Ins.       14.  Liverpool,  etc.,  Ins.  Co.  v.  Gun- 
Co.,  72  N.  Y.  117,  28  Am.  Rep.  116.       ther,  116  U.  S;  113,  6  S.  Ct.  306,  29 

Note:  Ann.  Cas.  1912D  90.  U.  S.  (L.  ed.)  575;  Gunther  v.  Liver- 

And  see  supra,  par.  278.  pool,  etc.,  Ins.  Co.,  134  U.  S.  110,  10 

12.  Insurance  Co.  of  North  America  S.   Ct.  448,  33  U.  S.    (L.  ed.)    857; 
V.  Pitts,  88  Miss.  587,  41  So.  5,  117  Edwards  v.  Farmers  Mut.  Ins.  Ass'n, 

A.  S.  R.  756,  9  Ann.  Cas.  54  and  note,   128  Ga.  353,  57  S.  E   707,  119  A    S. 
7  L.R.A.(N.S.)  627.  R- 385,  10  Ann.  Cas.  1036   12  KR.A. 

Notes:  80  A.  S.  R.  310;  8  L.R.A.    (N.S.)  484;  German  Fu-e  Ins.  Co.  v. 
79;  10  L.RJL.(N.S.)  740.  fo^*T%^T^'  It^^'       '      'l'^' 

i%t3-rp^,f-°--  «T"23f   ^rettcl^6  ^f^d^TN.V)   t^ 
Kan.  373,  69  Pae  34o,  58  L.R  A.  234;   ^  ^^  jj^^  ggg 

?,°i    «'  ''•oT^^'iJo''  A o    a  ""In  f-1? a'       Note :  3  British  Rul.  Cas.  40  et  seq. 
Ill   Me.   275,  89   Atl.   8,  50  L.R.A.       ^^^  ^^  ^  p^^  962. 

(N.S.)   1106;  Moore  v.  Phoenis  Ins.       jg   Bastian    v.     British     American 

Co.,  62  N.  H.  240,  13  A.  S.  R.  556;  Assur.  Co.,  143  Cal.  287,  77  Pao.  63, 

East  Texas  Fire  Ins.  Co.  v.  Kempner,  66  L.R  A.  255;   Phanix  Ins.   Co.  v. 

87  Tex.  229,  27  S.  W.  122,  47  A.  S.  Lawrence,  4  Mete.   (Ky.)   9,  81  Am.. 

B.  99.  Dec.  521. 

Notes:  10  L.B.A.(N.8.)  740;  9  Ann.       16.  Matson  y.  Farm  Buildings  Ins. 
Cas.  55.  Co.,  73  N.  Y.  310,  29  Am.  Rep.  149. 
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ing  and  use  of  certain  inflammable  substances,  if  the  business  insured 
was  of  such  a  character  that  some  of  the  substances  constituted 
component  parts  of  the  stock  of  materials  used  in  the  business,  as 
the  policy  itself  would  then  cover  such  inflammable  substances,  not- 
withstanding the  condition.*'  An  "agreement  indorsed,"  permitting 
otherwise  prohiWted  articles  to  be  kept  on  insured  premises,  is  made 
where  the  articles  are  included  in  the  written  description  of  the  prop- 
erty insured,*'  and  the  fact  that  the  printed  portion  provides  that 
it  shall  be  void  if  the  articles  are  kept,  any  usage  or  custom  to  the 
contrary  notwithstanding,  is  immaterial  where  the  description  is  in 
writing,  as  it  overrides  the  whole  printed  portion.  *•  Some  courts 
hold,  however,  that  even  in  the  case  of  a  policy  insiu*ing  the  goods 
in  a  certain  business  by  general  description  a  subsequent  clause  pro- 
hibiting the  use  or  keeping  of  certain  articles  must  be  given  effect 
and  controls  the  general  description.**  And  where  the  goods  of  a  par- 
ticular business  are  insured  by  a  description  which  does  not  include 
the  prohibited  articles,  evidence  of  a  custom  to  keep  such  articles  in 
that  business  cannot  be  admitted.*  The  better  view  seems  to  be  that 
a  consent  by  the  insurers  to  the  occupation  of  the  insured  building 
for  a  certain  manufactory  carries  with  it  a  consent  to  the  keeping 
and  use  on  the  premises  of  any  article  necessary  to  the  manufacture, 
or  commonly  used  therein,  although  the  keeping  of  such  article  is 
expressly  prohibited  in  the  policy.  In  such  a  case  the  consent  to  the 
manufacture  necessarily  operates  to-  waive  or  dispense  with  the  pro- 

17.' Phoenix  Ins.  Co.  v.  Flemming,  British  Rul.  Cas.  9  et  seq. 

65  Ark,  54,  44  S.  W.  464,  67  A.  S.  R.  18.  Toch  v.  Home  Mut.  Ins.  Co.,  Ill 

900,  39  L.R.A.  789;  Yoch  v.  Home  Cal.  503^44  Pac.  189,  34  L.R.A,  857; 

Mut,  Ins.  Co.,  Ill  Cal.  603,  44  Pac.  Whitmarsh  v.  Conway  Fire  Ins.  Co., 

189,  34  L.R.A.  857;  Maril  v.  Connecti-  16  Gray    (Mass.)    359,  77  Am.   Dec. 

cut  Fire  Ins.  Co.,  95  Ga.  604,  23  S.  414;  Liverpool,  etc.,  Ins.  Co.  v    Van 

E.  463,51  A,  S,  R.  102,  30L,R.A.835;  Os,  63  Miss.  431,  56  Am.  Rep.  810; 

Phenix  Ins.  Co.  v.  Walters,  24  Ind.  Carrigan  v.  Lycoming  Fire  Ins.  Co., 

App.  87,  56  N.  E.  257,  79  A,  S.  R,  53  Vt,  418,  38  Am.  Rep.  687. 

257     (dynamite;    part    of    hardware  19.  Faust    v.    American    Fire    Ins. 

stock) ;  Pindar  v.  Kings  County  Fire  Co.,  91  Wis.  158,  64  N.  W  883,  51  A. 

Ins.  Co.,  36  N.  Y.  648,  93  Am.  Dec.  S.  R.  876,  30  L.R.A.  783. 

544  and  note;  Hall  v.  President,  etc.,  Note:  3  British  Rul.  Cas.  9  et  seq. 

North  America  Ins.  Co.,  58  N.  Y.  292,  20.  Binningham   Fire   Ins.    Co.    v. 

17  Am.  Rep.  255  (oil  lamp  used  by  Eroegher,  83  Pa.  St,  64,  24  Am.  Rep. 

photographer) ;    Collins   v.    Famville  147.  Lancaster  Fire  Ins.  Co.  v.  Len- 

Ins.,  etc.,  Co.,  79  N.  C.  279,  28  Am,  heim,  89  Pa.  St.  497,  33  Am,  Rep,  778; 

Rep,  322;  McClure  v.  Mutual  Fire  Ins.  Note:  3  British  Ral.  Cas,  19, 

Co.,  242  Pa.  St.  59,  88  Atl.  921,  48  1.  Liverpool,  etc..  Ins,  Co,  v.  Van 

L,R.A,(N.S.)   1221;  Faust  v.  Ameri-  Os,  63.  Miss.  431,  56  Am.  Rep.  810; 

can  Fire  Ins.  Co.,  91  Wis.  158,  64  N.  Pindar   v.    Continental   Ins.    Co.,   38 

W.  883,  51  A.  S.  R.  876,  30  LJI.A.  N,  Y.  364,  97  Am.  Dec.  795;  Norfolk 

783.  Fire  Ins.  Co.  v.  TaUey,  112  Va,  413,  71 

Notcc.:  13  Ann.  Cas.  540;  Ann.  Cas.  S.  E,  534,  Ann,  Cas,  1913B  flOO  (pro- 

1913B  808;  Ann,  Cas.  1914B  133;  3  vision  against  custom  of  trade). 
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hibition.*  To  justify  the  use  under  this  rule  the  necessity  need  not 
be  absolute,  nor  need  it  be  proved  that  the  article  was  of  such  vital 
importance  to  the  business  ihai  it  could  not  be  ignored.  It  is  suffi- 
cient that  the  article  was  in  ordinary  use  by  the  trade  for  the  attain- 
ment of  the  results  for  which  it  was  employed  by  the  assured.* 
Accordingly  where  the  property  insured  is  a  manufacturing  estab- 
lishment a  provision  as  to  keeping  oil  cannot  be  held  applicable  to 
lubricating  oil  for  machinery  necessarily  kept  on  the  premises.* 
On  the  other  hand,  it  has  been  held  that  where  the  insured  kept 
saltpetre,  a  prohibited  article,  on  sale  in  his  meat  shop  the  policy 
is  avoided  although  it  is  usual  to  keep  a  small  amount  thereof  on 
hand  for  curing  meats.'  Where  a  policy  insures  goods  "hazardous 
and  not  hazardous"  and  there  is  a  classification  of  goods  in  the  policy 
as  "hazardous,"  "not  hazardous,"  "extra-hazardous"  and  "special  haz- 
ardous," the  word  "hazardous"  does  not  include  extra  and  special 
hazardous  and  the  keeping  of  such  goods  avoids  the  policy.*  But 
where  a  policy  provides  that  the  building  insured  is  privileged  to 
contain  goods  "not  hazardous,  hazardous,  and  extra-hazardous,"  and 
the  proposals  annexed  thereto  enumerate  three  classes  of  goods  under 
the  several  heads  of  "not  hazardous,"  "hazardous,"  and  "extra-hazard- 
ous," adding  at  the  close  of  the  last  class,  "gunpowder  is  not  insurable 
unless  by  special  agreement,"  the  meaning  is,  that  gunpowder  belongs 
to  the  "extra-hazardous"  class,  and  may  be  stored  in  the  building 
without  forfeiting  the  policy,  but  that  it  wiU  not  be  covered  by  the 
insurance  unless  there  is  a  special  agreement  to  that  effect.'  A  policy 
prohibiting  the  premises  from  use  for  carrying  on  a  business  denomi- 
nated hazardous  or  extra-hazardous,  or  for  storing  therein  articles  so 
denominated,  is  not  avoided  by  using  such  premises  as  a  retail  grocery 
store,  where  gasoline  and  coal  oil  are  kept  for  sale  at  retail,  in  the 
absence  of  a  schedule  of  what  should  be  denominated  a  hazardous 
business,  or  hazardous  articles  attached  to  or  included  in  the  policy, 
or  of  proof  that  it  was  not  customary  so  to  keep  gasoline  and  coal 
oil,  or  that  the  insured  knew  that  they  were  prohibited  under  the 
terms  of  the  policy;  and  the  burden  is  on  the  insurer  to  show  these 
facts  in  case  of  loss.*    Again,  in  a  policy  upon  a  building  "occupied 

2.  Viele  v.  Germania  Ins.  Co.,  26  6.  Commercial  Ins.  Co.  t.  Mehlman, 
la.    9,    96    Am.    Dec.   83;    Fraim   v.  48  111.  313,  95  Am.  Dec.  543. 
National  Firo  Ins.  Co.,  170  Pa.  St.  6.  Pindar  v.  Continental  Ins.   Co., 
151,  32  All.  613,  50  A.  S.  B.  753  and  38  N.  Y.  364,  97  Am.  Dec  795  and 
note.  note. 

Note:  13  Ann.  Cas.  541.  7.  Dvuican  v.  Sun  Fire  Ins.  Co.,  6 

3.  Fraim  v.  National  Firo  Ins.  Co.,  Wend.  (N.  Y.)  488,  22  Am.  Deo.  539. 
170  Pa,  St  151,  32  Atl.  613,  50  A.  S.  8.  Renshaw  v.  Missouri,  etc.,  Ins. 
B.  753  and  note.  Co.,  103  Mo.  595,  15  g.  W.  945,  23 

4.  Carlin  v.  Western  Assur.  Co.  of   A.  S.  B-  904. 
Toronto,  57  Md.  515,  40  Am.  Bep.  440. 
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aa  a  furniture  store  and  repair  shop,"  a  written  clause  covering  "the 
stock  of  furniture,  upliolstery  goods,  and  other  merchandise  not  more 
hazardous,  usual  to  a  retail  furniture  store,  while  contained  therein," 
'  applies  to  merchandise  kept  in  the  trade  in  the  store,  and  the  words 
"not  more  hazardous"  refer  to  such  merchandise  only,  and  have  no 
reference  to  the  necessary  articles  kept  for  use  in  the  repair  shop.* 
An  insurance  policy,  containing  clauses  which  forbid  the  keeping 
by  the  insured  upon  his  premises  of  "hazardous"  articles,  but  which 
has  indorsed  upon  it  by  the  company  permission  "to  keep  one  barrel 
of  benzine  or  turpentine  in  tin  cans,"  is  not  violated  by  the  intro- 
duction of  a  wooden  barrel  of  benzine  upon  the  premises  for  the 
purpose  of  immediately  emptying  the  same  into  a  tin  can.**  The 
keeping  on  insured  premises  of  gunpowder  in  less  quantity  than 
one  barrel  does  not  invalidate  a  policy  providing  that  it  shall  become 
void  if  gunpowder,  phosphorus,  saltpetre,  naphtha,  benzine,  benzine 
varnish,  benzole,  petroleum,  or  crude  earth  oil  is  kept  on  the  prem- 
ises, or  if  camphene,  burning  fluid  or  refined  coal  or  earth  oils  are 
kept  for  sale,  stored  or  used  on  the  premises,  in  quantities  exceeding 
one  barrel  at  any  time.**  However,  where  a  policy  provides  for  a 
suspension  of  the  risk  during  the  time  that  fireworks  are  kept  or 
stored  on  the  premises,  unless  otherwise  provided  in  the  policy,  the 
force  of  the  provision  is  not  destroyed  by  a  clause  giving  a  privi- 
lege of  keeping  firecrackers,  nor  by  the  fact  that  the  insurance  Ls 
on  goods  in  the  line  of  business  of  the  insured,  which  includes  the 
sale  of  fireworks.*' 

286.  Place  of  Keeping  or  Using. — ^The  courts  are  liberally  disposed 
in  favor  of  the  insvu-ed  in  construing  the  word  "premises"  as  describ- 
ing the  place  where  prohibited  articles  must  not  be  kept.  It  may  be 
said  to  be  the  rule  that  where  the  articles  are  not  kept  in  the  build- 
ing described  in  the  policy  there  is  no  breach  of  the  provision.*' 
But  a  policy  on  a  three-story  building  described  therein  covers  a  one- 
story  addition  to  such  building  adjoining  to,  connected  therewith,  and 
for  a  long  time  previously  thereto  used  and  occupied  in  connection 
therewith,  so  aa  to  avoid  the  policy  for  the  unauthorized  storing  of 
explosives  in  such  addition.** 

287.  Nature  of  Article. — A  prohibition  of  the  use  of  certain  speci- 
fied articles  or  "other  explosives,"  or  "other  burning  fluids,"  applies 

9.  Faust  V.  American  Fire  Ins.  Co.,  12.  Steinbacb  v.  Relief  Fire  Ins. 
91  Wis.  158,  64  N.  W.  883,  51  A.  S.  Co.,  13  Wall.  183,  20  U.  S.  (L.  ed.) 
R.  876,  30  L.R.A.  783.  615. 

10.  Maryland  Fire  Ins.  Co.  v.  13.  Carlin  v.  Western  Assar.  Co., 
Whiteford,  31  Md.  219,  1  Am.  Rep.  57  Md.  515,  40  Am.  Rep.  440. 

46.  14.  Boyer  v.  Grand  Rapids  Fire  Ins. 

11.  Phoenix  Ins.  Co.  v.  Slaughter,  Co.,  124  Mioh.  455,  83  N.  W.  124,  83 
12  Wall.  404,  20  U.  S.  (L.  ed.)  444.       A.  S.  R.  338. 
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merely  to  other  articles  of  like  kind,  noscitur  a  sociis,^''  and  a  pro- 
hibition against  keeping  "campbene,  spirit  gas,  naphtha,  benzine  or 
benzole,  chemical,  crude,  or  refined  coal  oils"  does  not  prohibit  the 
use  of  kerosene  oil.**  But  kerosene  is  within  a  prohibition  of  the  use 
of  "refined  coal  or  earth  oils,"  *'  and  where  a  prohibition  is  directed 
against  the  keeping  of  gunpowder,  dynamite,  or  other  explosives,  the 
keeping  of  blasting  powder  is  prohibited.**  Whether  benzine  is  a 
"burning  fluid  or  chemical  oil"  is  a  question  for  the  jury  und«r  a 
provision  against  the  use  of  "camphene,  spirit  gas,  or  any  burning 
fluid  or  chemical  oU."  *• 

288.  What  Constitutes  Keeping,  Using  or  Storing. — ^A  provision 
against  keeping,  using  or  allowing  certain  articles  on  the  premises 
has  been  construed  by  some  courts  to  mean  only  the  habitual  keep- 
ing, using,  or  allowing  of  any  of  these  articles  on  the  premises,  and 
not  the  occasional  introduction  thereof  for  some  temporary  purpose 
connected  with  their  occupation,  such  as  making  ordinary  and  neces- 
sary repairs  or  the  like,*'  and  that  a  prov^ion  against  the  "use"  of 
certain  articles  contemplates  their  habitual  use,  not  an  exceptional 
use  in  an  emergency.*  Similarly  a  provision  against  "keeping  or 
having"  an  article  on  insured  premise  is  said  to  be  intended  to  pre- 
vent its  storage  either  permanently  or  temporarily  and  is  not  violated 
by  taking  the  article  on  the  premises  on  a  single  occasion  for  use.' 
The  keeping  of  an  inconsequential  amount  of  a  prohibited  article 
on  insured  premises,  in  accordance  with  a  general  custom,  also  is  held 
not  to  avoid  the  policy.'  A  provision  against  keeping  or  storing  cer- 
tain articles  is  not  violated  by  having  a  small  quantity  of  the  article 
on  hand  as  a  medicine  for  personal  use,*  or  by  having  a  small  quantity 
for  use  in  a  store.  The  provision  means  keeping  as  part  of  a  stock 
in  trade  or  storing  in  the  sense  of  warehousing.*    And  a  policy  of  lire 

15.  Note:  3  British  Rul.  Cas.  32.  N.  W.  236,  30  L.R.A.  368;  Clute  v. 

16.  Morse  v.  Buffalo  Fire,  etc.,  Ins.  Clintonville  Mut.  Fire  Ins.   Co.,  144 
Co.;  30  Wis.  534,  11  Am.  Rep.  587.  Wis.  638,  129  N.  W.  661,  32  L.R.A. 

17.  Bennett  v.  North  British,  etc,  (N.S.)   240. 

Ins.  Co.,  81  N.  y.  273,  37  Am.  Rep.  Notes:  13  Ann.  Cas.  542;  3  British 

501.  Rul.  Cas.  21  et  seq. 

18.  Penman  v.  St.  Paul  Fire,  etc.,  1.  Mears  v.  Humboldt  Ins.  Co.,  92 
Ins.  Co.,  216  U.  S.  311,  30  S.  Ct.  312,  Pa.  St.  15,  37  Am.  Rep.  647. 

54  U.  S.  (L.  ed.)  493.  2.  Mears  v,  Humboldt  Ins.  Co.,  92 

Note:  3  British  Rul.  Cas.  34.  Pa.  St,  15,  37  Am.  Rep.  647;  Spring- 

19.  Mears  v.  Humboldt  Ins.  Co.,  92  field  Fire,  etc.,  Ins.  Co.  v.  Wade,  95 
Pa.  St.  15,  37  Am.  Rep.  647.  Tex.  598,  68  S.  W.  977,  93  A.  S.  R. 

20.  Bouchard  v.   Dirigo   Mut  Fire  870,  58  L.R.A.  714. 

Ins.   Co.,  113  Me.   17,   t)2   Atl.   899,  3.  Arnold  v.  American  Ins.  Co.,  148 

L.R.A.1915D    187;    First    Congrega-  Cal..660,  84  Pac.  182,  25  L.R.A.(N.S.) 

tional  Church  v.  Holyoke  Mut.  Fire  6  (one  pint  of  gasoline). 

Ins.  Co.,  158  Mass.  475,  33  N.  E.  572,  4.  Williams  v.  Fireman's  Fund  Ins. 

35  A.  S.  R.  508, 19  L.R.A.  587;  Smith  Co.,  54  N.  Y.  569,  13  Am.  Rep.  620. 

V.  German  Ins.  Co.,  107  Mich.  270,  65  6.  Thompson    v.    Equity   Fire   Ins. 
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insurance  prohibiting  the  storing  of  hazardous  articles  in  the  premises 
does  not  prohibit  keeping  them  for  sale  therein.*  And  a  condition 
against  keeping  gunpowder  for  sale  or  on  storage  upon  the  premises 
insured  does  not  cover  the  case  where  gunpowder  is  merely  kept 
upon  the  premises,  but  neither  on  storage  nor  for  sale.'  On  similar 
principles  a  policy  on  a  dry-goods  store  which  prohibits  "the  use  of 
the  premises  for  carrying  on  or  exercising  any  business  which  was 
ha»rdou3  or  extra-hazardous,  or  for  the  purpose  of  keeping  or  storing 
goods  of  that  character,"  is  not  void  because  bales  of  cotton  were  kept 
in  such  store  as  a  part  of  the  dry-goods  stock  in  trade,  although  such 
articles  were  designated  in  the  policy  as  hazardous,  where  they  were 
not  "stored."  *  Again,  placing  gunpowder  in  a  building  is  not  a 
"storing"  of  gunpowder  therein,  within  the  meaning  of  an  exception 
in  the  policy,  where  the  powder  is  placed  there  with  a  lighted  match, 
for  the  purpose  of  an  explosion.'  Some  courts,  however,  hold  that 
a  stipulation  that  the  policy  shall  be  avoided  by  use  of  an  article 
expressly  named,  and  as  there  is  nothing  in  the  policy  from  which  a 
permission  to  use  the  article  in  a  partial,  limited,  or  temporary  way 
can  be  inferred,  full  effect  must  be  given  to  the  prohibitive  clause 
by  a  forfeiture  of  the  policy  for  its  violation.*'  The  use  of  a  gasoline 
torch  to  burn  off  paint  on  the  outside  of  a  building  is  not  necesswily 
a  keeping  or  use  of  gasoline  on  the  premises,**  especially  where  the 
work  has  continued  for  less  than  the  fifteen  days  allowed  by  the 
policy  for  repairs.*'  But  if  ntiphtha  is  used  in  a  torch  for  nearly 
a  month  for  the  purpose  of  burning  off  old  paint,  then  this  is  a 
prohibited  use  of  naphtha  on  the  premises  within  the  meaning  of 
the  policy.*' 

289.  Use  for  Lighting  Purposes. — A  provision  in  a  policy  permit- 
ting the  use  of  an  article  for  lighting  purposes  only,  if  used  in  a  certain 
manner,  does  not  prohibit  its  use  in  other  ways  for  purposes  other 

Co.,  [1910]  A.  C.  592,  80  L.  J.  P.  C.       10.  Boyer  v.  Grand  Rapids  Fire  .Ins. 

13,  103  L.  T.  N.  S.  153,  26  Times  L.  Co.,  124  Mich.  455,  83  N.  W.  124,  83 

Rep.  616,  3  British  Rul.  Cas.  1,  19  A.  S.  R.  338  j  Wheeler  v.  Traders  Ins. 

Ann.  Cas.  412  and  note,  affirming  17  Co.,  62  N.  H.  450,  13  A.  S.  R.  582; 

Ont.  L.  Rep.  214, 13  Ann.  Cas.  532.  Heron  v.  Phoenix  Mut.  Fire  Ins.  Co., 

6.  Renshow  v.  Missouri  SUte  Mut.  180  Pa.  St.  257,  36  Atl.  740,  57  A.  S. 
Fire,  etc.,  Ins.  Co.,  103  Mo.  595,  15  R.  638,  36  L.R.A.  517  (celebration  of 
S.  W.  945,  23  A.  S.  R.  904.    And  see  July  4th). 

Raflferty  v.  New  Brunswick  Fire  Ins.       11.  Lebanon  v.  Franklin  Fire  Ins. 
Co.,  18  N.  J.  L.  480,  38  Am.  Dee.  525.   Co.,  237  Pa.  St.  360,  85  AU.  419,  Ann. 

7.  Hartford  Protection  Ins.  Co.  v.  Cas.  1914B  130,  44  L.R.A.(N.S.)  148. 
Harmer,  2  Ohio  St.  476,  59  Am.  Dec.  12.  Qarrebrant  v.  Continental  Ins. 
684.  Co.,  75  N,  J.  L.  577,  67  Atl.  90,  12 

8.  Moore  v.  Protection  Ins.  Co.,  29  L.R.A.(N.S.)  443. 

Me.  97,  48  Am.  Dec.  514.  13.  First  Congregational  Church  t. 

9.  City  Fire  Ins.  Co.  v.  Corlies,  21  Holyoke  Mut.  Fire  Ins.  Co.,  158  Mass. 
Wend.  (N.  Y.)  367,  34  Am.  Dec.  258  475,  33  N.  E.  572,  35  A.  S.  R.  508, 
(destruction  to  stop  conflagration).  19  L.R.A.  587. 
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than  lighting.*'*  On  like  principles  a  policy  prohibiting  the  use  of 
camphene,  spirit  gas,  burning  fluid,  or  chemical  oils,  but  permitting 
the  use  of  refined  coal  oil,  kerosene,  or  other  carbon  oil  for  lights, 
if  drawn  and  the  lamps  filled  by  daylight,  does  not  prevent  the  use 
of  lard  oil  and  candles,  or  the  filling  of  lamps  at  night.**  Nor  is  a 
clause  in  a  policy  prohibiting  the  generating  or  evaporating  within  the 
building,  or  contiguous  thereto,  of  any  substance  for  burning  gas,  or 
the  use  of  gasoline  for  lighting,  infringed  by  the  manufacture  of  gas 
from  gasoline,  fifty  feet  from  the  building,  and  the  use  of  it  for 
lighting  the  building,  it  not  appearing  thtrt  gas  and  gasoline  are 
substantially  the  same.**  But  where  the  keepiog  or  use  of  an  article 
is  prohibited  generally,  a  subsequent  provision  allowing  its  use  for 
certain  purposes  and  in  a  certain  manner  does  not  justify  its  use 
for  other  purposes  or  in  other  ways.*'  Again,  where  a  policy  upon 
goods  in  a  store  contains  a  clause  prohibiting  the  use  of  any  burning 
fluid  or  chemical  oils,  and  a  subsequent  clause  expressly  permits  the 
use  of  kerosene  oils  for  lights  in  dwellings,  the  use  of  ker(»ene  oil 
as  a  Hght  in  the  store  renders  the  policy  null  and  void.  And  the  store 
does  not  lose  its  character  as  such  by  the  fact  that  the  insured  sleeps 
in  a  room  in  the  rear  thereof,  which  fact  does  not  justify  the  use  of 
kerosene  lights  in  the  store.**  Where  a  policy  permits  the  use  of 
kerosene  or  like  oil  "for  lights,  if  the  same  is  drawn  and  the  lamps 
are  filled  and  trimmed  by  daylight  only,"  the  words  "for  lights" 
are  restricted  in  meaning  to  lighting  the  insured  premises  only,  and 
the  words  "by  daylight"  are  intended  to  prevent  the  use  of  artificial 
light  from  which  the  oil  might  catch  fire.  A  clause  written  in  the 
margin  of  the  policy,  granting  a  privilege  "to  keep  not  exceeding 
five  barrels  of  oil  on  said  premises,"  does  not  dispense  with  the  printed 
regulations  as  to  precautions  in  handling  or  using  it.** 

290.  Effect  of  Discontinuance  of  Use. — Whether  the  use  of  a  pro- 
hibited article  on  the  insured  premises  terminates  the  risk,  or  merely 
suspends  it  while  the  article  is  on  the  premises,  depends  on  the  word- 
ing of  the  policy.  Where  the  policy  merely  provides  that  it  shall 
be  void  so  long  as  the  premises  are  so  used,  a  recovery  may  be  had 
where  there  is  no  breach  of  the  condition  at  the  time  of  the  fire.*' 

•  14.  Snyder  v.  Dwelling  House  Ins  pool,  etc.,  Ins.  Co.,  134  U.  S.  110,  10 

Co.,  59  N.  J.  L.  544,  37  Atl.  1022,  59  S.  Ct.  448,  33  U.  S.  (L.  ed.)  857. 

A.  S.  R.  625.  Note:  3  British  Rul.  Gas.  37. 

Note:  3  British  Rul.  Cas.  36.  18.  Cerf  v.  Home  Ins.  Co.,  44  Cal. 

15.  Carlin  v.  Western  Assur.  Co.  of  320,  13  Am.  Rep.  165. 

Toronto,  57  Md.  515,  40  Am.  Rep.  440.  19.  Gunther  v.  Liverpool,  etc.,  Ins. 

16.  Arkill  v.  Commerce  Ins.  Co.,  69  Co.,  134  U.  S.  110,  10  S.  a.  448,  33 
N.  Y.  ;91,  25  Am.  Rep,  168.  U.  S.  (L.  ed.)  857. 

17.  Liverpool,  etc.,  Ins.  Co,  v.  Gun-  Note:  3  British  Rul.  Cas.  39. 
ther,  116  U.  S.  113,  6  S.  Ct.  306,  29  20.  Phoenix  Ins.  Co.  v.  Lawrence,  4 
U.  S.  (L.  ed.)  575;  Gunther  v.  Liver-  Meto.  (Ky.)  9,  81  Am.  Dec.  521;  Mary-. 
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Where,  however,  the  provision  is  that  the  article  shall  not  be  used, 
or  that  the  policy  shdl  be  void  if  it  is  used,  the  better  rule  is  that 
on  ite  use  the  risk  is  terminated,  and  not  merely  suspended,*  though 
there  is  authority  to  the  efiFect  that  the  risk  is  merely  suspended 
thereby.' 

291.  Provision  against  Removal  of  Goods. — In  the  absepce  of  any 
provision  in  the  policy  the  insured  may  remove  insured  goods  from 
the  premises  where  they  are  insured,  without  relieving  the  insurer 
from  liability  for  a  loss  on  goods  located  as  described  in  the  policy.* 
And  even  a  condition  that  the  policy  is  to  become  void  if  any  change 
takes  place  in  the  location  of  the  property  does  not,  on  its  breach, 
render  the  policy  absolutely  void,  so  that  no  recovery  can  be  had 
thereon  if  a  loss  subsequently  occura  at  another  place  to  which  the 
insurer  had  stipulated  that  removal  might  be  made,  though,  when 
so  stipulating,  he  had  no  knowledge  of  the  previous  removal.*  How- 
ever, in  the  case  of  a  policy  on  household  goods  described  as  located 
in  a  certain  building  there  can  be  no  recovery  where  the  goods  have 
been  removed  to  another  building.'  And  where  a  removal  is  pro- 
hibited the  fact  that  after  a  removal  the  property  is  returned  to  a 
place  permitted  by  the  policy  does  not  revive  the  policy.* 

292.  Change  of  Title  or  Interest  Generally. — An  alienation  of 
insured  property  will  end  the  policy  as  to  the  assured,  if  he  retains 
no  further  interest  in  the  property ;  but  if  an  interest  is  still  retained, 
the  policy,  in  the  absence  of  special  stipulations  to  the  contrary,  will 
cover  and  protect  that  interest,'  and  dealings  with  the  property  not 
calculated  to  produce  changes  in  ownership  or  supply  a  motive  to 
destroy  or  weaken  the  interest  of  the  insured  will  not  ordinarily 
avoid  the  policy.*    But  a  transfer  which  would  increase  the  tempta- 

land  Fire  Ins.  Co.  v.  Whiteford,  31  32  and  not«  (main  case  overruled  on 

Md.  219,  1  Am.  Rep.  43.  subsequent  appeal  as  siio-wn  by  note; 

Notes:  10  L.R.A.(N.S.)  743;  3  Brit-  goods  described  as  located  at  "No.  — 

ish  Rul.  Cas.  46.  McMillen  St").    And  see  supra,  par. 

1.  Notes:   10   L.R.A.(N.S.)   741;   3  128. 

British  Rul.  Cas.  46.  6.  Ijtunmus  v.  Firemen's  Fund  Ins. 

2.  Phoenix  Ins.  Co.  v.  Lawrence,  4  Co.,  167  N.  C.  654,  83  S.  E.  688,  L.R.A. 
Mete.  (Ky.)  9,  81  Am.  Dec.  521;  Mc-  1915D  239. 

dure  r.  Mutual  Fire  Ins.  Co.,  242  Pa.       7.  Ayres  v.  Hartford  Fire  Ins.  Co., 

St.  59,  88  Atl.  921,  48  L.R.A.(N.S.)  17  la.  176,  85  Am.  Dec.  553;  Clinton 

1221.  V.   Norfolk  MuL   Fire  Ins.   Co.,  176 

Note:  10  L.R.A.(N.S.)  741.  Ma.ss.  486,  57  N.  E.  998,  79  A.  S.  R. 

3.  Beavers  v.  Security  Mut.  Ins.  Co.,  325,  50  L.R.A.  833;  Morrison  v.  Ten- 
76  Ark.  595,  90  S.  W.  13,  6  Ann.  Cas.  nessee  Marine,  etc.,  Ins.  Co.,  18  Mo. 
585.  262,  59  Am.  Dec.  299. 

4.  Ohio  Farmers'  Ins.  Co.  v.  Burget,  8.  Schloss  v.  Westchester  Fire  Ins. 
65  Ohio  St.  119,  61  N.  E.  712,  87  A.  Co.,  141  Ala.  566,  37  So.  701,  a09  A. 
S.  R.  596,  55  L.R.A.  825.  S.  R.  58;  Arkansas  Fire  Ins.  Co.  v 

5.  Lyons  v.  Providence  Washington  Wilson,  67  Ark.  553,  55  S.  W.  933,  7* 
Ins.  Co.,  13  R.  L  347,  43  Am.  Rep.  A.  S.  R.  129,  48  L.R.A.  510;  Maekin- 
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tioD  on  the  part  of  the  assured  to  defraud  the  underwriter  or  lessen 
his  interest  in  preventing  a  destruetion  of  the  property  will  avoid 
the  policy.*  The  forms  of  policies  now  in  general  use,  however,  pro- 
vide that  they  shall  become  void  on  any  change  in  .title  or  interest. 
As  special  clauses  against  alienation  or  change  of  title  in  insurance 
policies  operate  by  way  of  forfeiture,  they  are  to  be  construed  strictly ; 
and  the  right  to  insist  on  such  forfeiture  is  stricti  juris,  and  liberal 
intendments  and  enlarged  constructions  will  not  be  indulged  in  favor 
of  such  forfeitures'.**  A  condition  that  the  policy  shall  be  void  if, 
without  the  consent  in  writing  of  the  insurer,  the  property  shall  be 
sold,  is  valid,  but  to  avoid  the  policy  the  sale  must  be  such  as  passes 
title  to  the  property  insured.**  Under  a  condition  that  the  policy 
shall  be  void  if  any  change  other  than  by  the  death  of  the  insured 
takes  place  in  the  "interest,  title  or  possession  of  the  subject  of  the 
i/isuranee,"  the  word  "interest"  has  the  same  meaning  as  in  the  legal 
phrase  "right,  title  and  interest,"  and  means  a  proprietary  or  insur- 
able interest,  and  not  a  mere  sentimental  interest.  Such  condition  is 
not  broken  so  long  as  the  insured  continues  to  be  the  sole  owner  of 
the  property  insured.**  The  word  "interest"  means  any  right  less 
than  title,  and  applies  only  where  the  insured  owns  a  right  in  the 
property  less  than  the  title.**  A  change  or  transfer  of  the  interest 
of  the  assured  which  will  avoid  a  policy  must  be  of  such  a  character 
ks  is  calculated  to  make  him  less  watchful  in  caring  for  and  pre- 
serving the  property  insured;  but  if  the  real  ownership  remains  the 
same,  though  there  is  a  change  in  the  evidence  of  title,  such  change 
being  merely  nominal,  and  not  of  a  nature  calculated  to  diminish  the 
motives  bf  the  assured  to  guard  it  from  loss,  the  policy  is  not  violated.** 
However,  any  material  change  in  title,  though  not  by  alienation,  will 
avoid  an  insurance  which  provides  that  any  alteration  or  change  in 
the  title  shall  avoid  it.**  Of  course  under  a  provision  against  aliena- 
tion there  can  be  no  doubt  that  on  an  absolute  transfer  of  the  title  and 
possession  the  policy  is  avoided.*'    Where  the  provision  is  directed 

tosh  V,  Agricultural  Fire  Ins.  Co.,  150  Ins.  Co.,  73  Kan.  127,  84  Pac,  717, 

Cal.  440,  89  Pae.  102,  119  A.  S.  R.  117  A.  S.  R.  460,  9  Ann.  Cas.  459,  4 

234.  L.R.A.(N.S.)   654;  Pomeroy  v.  .ffitna 

9.  Ayres  v.  Hartford  Fire  Ins.  Co.,  Ins.  Co.,  86  Kan.  214,  120  Pac.  344. 
17  la.  176,  85  Am.  Dee.  553  and  note;  Ann.  Cas.  1913C  170,  38  L.R.A.(N.S.) 

10.  Notes:    59    Am.    Dec.    304;    4  142. 

L.R.A.  538.  14.  Georgia  Home  Ins.  Co.  v.  Bart- 

11.  International  Wood  Co.  v.  Na-   lett,  91  Va.  305,  21  S.  E.  476,  50  A. 
tional  Assur.  Co..  99  Me.  415,  59  AtL   S.  R.  832. 

544,  105  A.  S.  R.  288,  2  Ann.  Caa.       15.  Barnes  v.  Union  Mut.  Fire  Ins. 

356;  Washington  Fire  Tns.  Co.  v.  Kel-  Co.,  51  Me.  110,  81  Am.  Dec.  562. 
ly,  32  Md,  421,  3  Am.  Rep.  149.  16.  Bates   v.    Equitable    Fire,   etc.,- 

12.  Stenzel    v.    Pennsylvania    Fire  Ins.  Co.,  10  Wall.  33, 19  U.  S.  (L.  ed.) 
Ins.  Co.,  110  La.  1019,  35  So.  271,  98  882. 

A.  S.  R.  481.  Note:  28  Am.  Dec  154. 

13.  Qarner  v.  Milwaukee  Mechanics' 
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against  the  alienation  of  the  premises,  to  defeat  a  recovery  it  must 
appear  that  the  insured  has  parted  with  all  interest  in  the  premises,^' 
and  the  provision  does  not  apply  to  a  transfer  by  which  the  insured  r^ 
served  a  life  ^tate  to  himself.**  Nor  is  such  a  policy  avoided  by  a 
parol  lease  of  the  property  to  another,  and  a  resumption  of  possession 
by  the  assured  before  the  fire."  While  a  sale  by,  and  resale  to,  the 
owner  of  property  insured,  all  being  one  transaction  and  without 
change  of  possession,  do  not  violate  a  condition  in  the  policy  that  any 
change  in  either  the  title  or  possession  of  the  suljject  matter  of  the 
insurance  shall  render  the  policy  void,*"  yet  a  conveyance  and  giving 
back  of  a  mortgage  for  the  price  is  a  sale  or  transfer,  or  a  change 
of  title.*  A  provision  against  any  change  in  title,  interest,  or  pos- 
session renders  the  policy  void  in  the  event  that  any  material  change 
in  the  title  takes  place.'  But  even  such  a  provision  is  not  violated 
by  an  appointment  of  a  trustee  to  take  the  place  of  other  trustees 
who  held  the  property  in  trust  when  the  insurance  was  effected,*  or 
by  the  delivery  of  a  deed  in  escrow,*  though  it  is  violated  where  a 
transfer  is  made  by  the  insured  to  a  third  person  under  an  arrange- 
ment whereby  the  grantee  agrees  to  hold  the  property  for  the  insured.* 
And  a  provision  against  a  change  of  title  by  sale  or  otherwise  is  vio- 
lated by  a  partition  of  the  premises.*  It  has  been  considered  that 
under  a  provision  in  a  policy  that  it  shall  be  void  if  the  risk  is  increased. 
in  any  manner,  or  the  property  sold,  or  any  change  made  in  the  title, 
or  if  the  property  be  encumbered  or  used  for  other  purposes  without 
consent,  a  change  of  title  or  incumbrance  will  not  void  the  policy 
unless  it  increases  the  risk  or  decreases  the  security.'  The  issuance 
of  bills  of  lading  by  a  carrier  on  goods  in  the  actual  possession  of 
the  insured  is  not  a  change  of  possession,'  nor  is  the  mere  rendition 

17.  Stetson   v.   Massachusetts   Mut.  But  see  note:  4  L.B.A.  539. 
Fire  Ins.  Co.,  4  Mass.  330,  3  Am.  Dec.  2.  Note :  59  Am.  Dec.  308  et  seq. 
217;  Power  v.  Ocean  Ins.  Co.,  19  La.  3.  Thompson   v.   Phoenix   Ins.    Co., 
28,  36  Am.  Dec.  665.  136  U.  S.  287, 10  S.  Ct.  1019,  34  U.  S. 

Notes:  59  Am.  Dec.  306;  1  L.R.A.  (L.  ed.)    408    (change  of  receivers); 

704;  4  L.R.A.  539.  Georgia  Home  Ins.  Co.  v.  Bartlett,  91 

18.  Clinton  v.  Norfolk  Mut.  Fire  Va.  305,  21  S.  E.  476,  50  A.  S.  R. 
Ins.  Co.,  176  Mass.  486,  57  N.  E.  998,  832. 

79  A.  S.  R.  325,  50  L.R.A.  833.  4.  Gilbert  v.  North  American  Fire 

19.  Lane  v.  Maine  Mut.  Fire  Ins.  Ins.  Co.,  23  Wend.  (N.  Y.)  43,  35  Am. 
Co.,  12  Me.  44,  28  Am.  Dec.  150.  Dec.  543. 

20.  Sehloss  v.  Westchester  Fire  Ins.  6.  Farmers',  etc.,  Co.  v.  Jensen,  56 
Co.,  141  Ala.  566,  37  So.  701,  109  A.  Neb.  284,  76  N.  W.  577,  44  L.R.A. 
S.  R.  58.  861. 

1.  Savage  v.  Howard  Ins.  Co.,  52       6.  Barnes  v.  Union  Mut.  Fire  Ins. 
N.  T.  502,  11  Am.  Rep.  741;  Jump  Co.,  51  Me.  110,  81  Am.  Dec.  562. 
V.  North  British,  etc.,  Ins.  Co.  of  Lon-       7.  Russell  v.  Cedar  Rapids  Ins.  Co., 
don,  44  Wash.  596,  87  Pac.  928,  12  78  la.  216,  42  N.  W.  €54,  4  L.B.A. 
Ann.  Cas.  257  and  note.  538  and  note. 

Note:  59  Am.  Dec.  310.  8.  California  Ins.  Co.  v.  Union  Com- 
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of  a  judgment  against  a  property  owner  a  change  of  interest*  Where 
both  property  and  liability  for  a  government  tax  thereon  are  insured 
a  change  in  interest  as  to  the  property  does  not  avoid  the  policy  as 
to  the  tax  where  the  liability  therefor  is  not  changed,  under  a  policy 
provision  against  change  in  title  or  interest >* 

293.  Transfer  of  Part  of  Premises. — Conditions  against  the  sale  or 
alienation  of  the  "property"  insured  have  been  held  to  apply  only 
in  case  of  the  transfer  of  all  the  insured  property,  and  not  of  a  part 
thereof.  Thus  in  the  case  of  a  policy  on  a  stock  of  goods  a  saje 
of  a  part  thereof,  even  though  not  in  Uie  usual  course  of  trade,  does 
not  avoid  the  policy  as  to  goods  not  sqld  under  an  alienation  provi- 
sion.** Likewise,  a  condition  forbidding  a  transfer  of  title  in  prop- 
erty insured,  without  the  assent  of  the  insurers,  is  not  broken  by  a 
demise  of  part  of  the  premises.**  Again,  if  a  policy  insuring  a  house 
and  barn  against  loss  by  fire  provides  that  it  shall  he  void  if  the 
property  is  sold  without  the  consent  of  the  insurer,  a  sale  of  the  bam 
does  not  afifect  the  right  to  recover  for  the  loss  of  the  house,  though, 
after  the  sale  of  the  bam,  its  former  owner  cannot  recover  for  its 
subsequent  destruction  because  of  his  want  of  insurable  interest  at 
that  time.**  And  a  policy  which  provides  that  it  shall  be  void  if 
the  risk  is  increased  in  any  manner;  or  if  the  property  is  sold,  or 
any  change  takes  place  in  the  title;  or  if  the  premises  are  used  foi- 
any  other  purpose  than  is  mentioned  in  the  application,  is  not  avoided 
by  a  sale  of  parts  of  the  tract  on  which  the  insured  building  is  situ- 
ated and  the  purchase  of  other  lands,  nor  by  any  change  made  in  the 
use  of  the  insured  premises,  unless  the  risk  is  increased,  or  the  insur- 
er's security  is  decreased,  thereby.**  The  effect  of  these  decisions, 
however,  is  usually  overcome  by  a  provision  that  an  alienation  of  the 
property,  or  any  part  thereof,  shall  render  the  policy  void.** 

294.  Transfers  between  Mortgagor  and  Mortgagee. — While  a  sur- 
render of  the  possession  of  insured  goods  to  the  mortgagee  thereof 
is  not  a  sale  or  alienation,**  especially  where  the  insurer  consents 
thereto,*'  yet  where  the  mortgagor  conveys  his  interest  to  the  mort- 
gagee by  an  instrument  which  is  recorded,  there  is  an  alienation 
though  an  unrecorded  bond  of  defeasance  is  given  back  to  the  mort- 

press  Co.,  133  U.  S.  387,  10  S.  Ct  fenstein,  40  Pa.  St.  289,  80  Am.  Dec. 

365,  38  U.  S.  (L,  ed.)  730.  573. 

9.  JCelley  v.  Peoples  Nat.  Fire  Ina.  13.  Clinton  v.  Norfolk  Mut.  Fire 
Co.,  262  111.  158,  104  N.  E.  188,  50  Ins.  Co.,  176  Mass.  486,  67  N.  E.  998, 
L.R.A.(N.S.)  1164  and  note.  79  A.  S.  E.  325,  50  L,R.A.  833. 

10.  Germania  Fire  Ins.  Co.  ▼.  14.  Russell  v.  Cedar  Rapids  Ins.  Co., 
Thompson,  95  U.  S.  547,  24  U,  S.  (L  78  la.  216,  42  N.  W.  654,  4  L.RA. 
ed.)  487.  538. 

11.  West  Branch  Ins.  Co.  t.  Hel-      15.  Note:  59  Am.  Dee.  311. 
fenstein,  40  Pa.  St.  289,  80  Am.  Deo.      16.  Note :  59  Am.  Dec.  307. 

573.  17.  Washington  Ins.  Co.  v.  Hayes, 

.    12.  West  Branch  ha.  Co.  t,  Hel-  17  Ohio  St.  432,  93  Am.  Dec  628. 
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gagor.**  Of  course,  if  an  agreement  under  which  a  mortgagee  is  to 
receive  a  conveyance  of  insured  premises  in  satisfaction  of  the  mort- 
gage debt  is  not  fully  consummated  prior  to  loss  under  the  policy, 
there  is  no  change  in  the  legal  title  to  the  property,  so  as  to  consti- 
tute that  a  ground  for  the  avoidance  of  the  policy.**  Where  the  policy 
originally  issues  to  the  mortgagee,  the  cases  seem  agreed  that  the  fact 
that  he  subsequently  acquires  the  title,  and  thereby  increases  his 
interest,  does  not  constitute  a  breach  of  conditions  against  sale  or 
transfer  of  title.'"  According  to  some  courts,  however,  a  voluntarj- 
sale  or  a  sale  of  mortgaged  property  for  breach  of  condition,  under  a 
power  contained  in  the  mootgage,  to  the  mortgagee,  is  within  the 
terms  of  a  clause  in  an  insurance  policy  avoiding  it  if  the  property 
shall  be  sold  without  the  Consent  of  the  insurer,  although  the  policy 
is  made  payable  to  the  mortgagee,  as  his  interest  may  appear.*  Other 
courts  have  held  that  neither  a  voluntary  conveyance  to  the  mortgagee 
nor  a  purchase  on  foreclosure  by  him  avoids  such  a  policy.* 

295.  Effect  of  Reconveyance  to  Insured. — If  a  policy  contains  no 
condition  that  it  shall  become  void  on  the  alienation  of  the  insured 
property,  without  the  consent  of  the  insurer,  it  is  the  rule  that  if 
the  insured  sells  or  assigns  the  property  during  the  existence  of  the 
policy,  without  the  consent  of  the  insured,  the  insurance  does  not, 
from  that  fact  alone,  become  absolutely  void,  but  is  merely  suspended, 
and  if  the  insured  reacquires  the  title  before  the  loss,  the  policy  is 
renewed  and  the  insurer  becomes  again  liable.*  But  if  the  policy 
provides  that  it  shall  be  void  on  an  alienation,  it  is  believed  to  be 
the  better  rule  that  where  an  alienation  is  made  a  reconveyance  to 
the  insured  does  not  restore  the  policy  to  life. 

296,  Transfers  between  Owners. — ^A  transfer  from  one  joint  owner 
to  another,  because  of  their  common  ownership  of  the  whole  prop- 
erty, will  not  terminate  an  insurance  policy  issued  to  the  joint  own- 
ers, under  a  provision  against  alienation  or  incumbrancing.*  But 
the  rule  that  a  transfer  between  co-owners  does  not  violate  a  condi- 
tion against  change  in  title  does  not  extend  to  avoid  the  effect  of 
a  chattel  mortgage  executed  by  the  insured  to  one  of  the  persons 
named  in  the  loss-payable  clause  on  property  on  which  he  previously 

18.  Note:  59  Am,  Dec.  307.  1147  and  note. 

19.  Magoun  v.  Firemen's  Fund  Ins.       2.  Note:     23     L.R.:i..(N.S.)     1149, 
Co.,  86  Minn.  486,  91  N.  W.  5,  91  A.  1150. 

S.  R.  370;  Pioneer  Savings,  etc.,  Co.       3.  Power  v.  Ocean  Ins.  Co.,  19  La. 

V.  Providence  Washington  Ins.  Co.,  17  28,  36  Am.  Dec.  665;  Worthington  v. 

Wash.   175,  49  Pac.  231,  38  L.R.A.  Bearse,  12  Allen  (Mass.)  382,  90  Am. 

397.  Dec.  152;  German  Mut.  Fire  Ins.  Co. 

20.  Note:  23  L.R.A.(N.S.)  1150.  v.  Fox,  4  Neb.  (Unof.)  833,  96  N.  W. 
1.  Boston     Co-operative     Bank     v.  652,  63  L.R.A.  334. 

American   Cent.   Ins.   Co.,  201   Mass.       Note:  80  A.  S.  R.  310,  311. 
350,  87  N.  E.  594,  23  L.R.A.(N.S.)       4.  Hartford  Fire  Ins.  Co.  v.  LiddcU 
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had  no  lien,  he  being  a  conditional  vendor,  and  a  condition  against 
encumbering  the  property  is  breached  thereby.' 

297.  Contract  of  Sale. — ^In  the  absence  of  any  provision  on  the 
subject  the  execution  by  the  insured  of  an  executory  contract  for 
the  sale  of  the  insured  premises  does  not  avoid  the  policy.*  Even 
under  the  usual  provision  avoiding  the  policy  on  an  alienation,  or 
change  of  title  or  interest,  the  delivery  of  a  deed  in  escrow,'  or  the 
execution  of  a  contract  of  sale,  possession  being  retained  by  the 
vendor,  does  not,  according  to  the  prevailing  view,  avoid  the  policy,* 
though  authority  may  be  found  to  the  contrary.*  Where,  however, 
possession  is  delivered  to  the  vendee  under  such  a  contract  there  is 
a  change  of  title  or  interest,**  unless  the  contract  is  a  mere  option 
and  the  vendor  has  free  access  to  the  property.**  If  a  lease  is  made 
containing  an  agreement  that  the  lessor  will  sell  and  the  lessee  will 
buy  the  leased  property  at  the  expiration  of  the  lease,  and  a  material 
part  of  it,  before  the  termination  of  the  lease,  is  destroyed  by  fire, 
the  obligation  of  the  lessee  to  purchase  ends  with  such  destruction. 
Accordingly  a  condition  in  a  policy  of  insurance  against  any  change 
in  the  title  or  possession  of  property  is  not  broken  by  an  agreement 
between  its  lessor  and  lessee  that  the  former  will  sell  and  the  latter 

Co.,  130  Qa.  8,  60  S.  E.  104,  124  A.  Notes:  28  Am.  Dec.  155;  59  Am. 

S.  R.  157,  14  L.R.A.(NJ5,)  168.  Dec.  306  et  seq.;   4  L.R.A.   541;   3 

Note:  9  LJt.A.  628.  L.R.A.(N.S.)   107;  3  Ann.  Cas.  711; 

5.  Hartford  Fire  Ins.  Co.  v.  Liddell  Ann.  Cas.  1913C  173. 

Co.,  130  Ga.  8,  fiO  S.  E.  104,  124  A.       9.  Skinner,   etc..   Shipbuilding  etc., 
S.  R.  157,  14  L.R.A.(N.S.)  168.  Co.  v.  Houghton,  92  Md.  68,  48  Atl. 

6.  Fire,  etc.,  Ins.  Co.  v.  Morrison,  85.  84  A.  S.  R.  485. 

11  Leigh.  (Va.)  354,  36  Am.  Dee.  385,  Note:  9  Ann.  Cas.  461. 

as  to  the  validity  of  a  policy  issued  to  10.  Davidson  v.  Hawkeye  Ins.  Co., 

the  vendee  in  an  executory  contract  of  71  la.  532,  32  N.  W.  514,  60  Am.  Rep. 

sale  with  the  usual  condition  as  to  sales  818;   Cottingham  v.  Fireman's  Fund 

and  unconditional  ownership,  see  su-  Ins.  Co.,  90  Ky.  439,  14  S.  W.  417, 

pra,  par.  234.  9  L.R.A.  627;  Excelsior  Foundry  Co. 

7.  Pomeroy  v.  iEtna  Ins.  Co.,  86  v.  Western  Assor.  Co.,  135  Mich.  467, 
Kan.  214,  120  Pac.  344,  Ann.  Cas.  98  N.  W.  9,  3  Ann.  Cas.  707  and  note; 
1913C  170,  38  LJl.A.(N.S.)  142  and  Gibb  v.  Philadelphia  Fire  Ins.  Co.,  59 
note.  Minn.  267,  61  N.  W.  137,  50  A.  S.  R. 

8.  Arkansas  Fire  Ins.  Co.  v.  Wilson,  405  (change  of  interest) ;  Grunauer  v. 
67  Ark.  553,  56  S.  W.  933,  77  A.  S.  Westchester  Fire  Ins.  Co.,  72  N.  J.  L 
R.  129;  Gamer  v.  Milwaukee  Me-  289,  62  AU.  418,  3  LJt.A.(N.S.)  107 
chanics'  Ina.  Co.,  73  Kan.  127,  84  Pac.  and  note. 

717, 117  A.  S.  R.  460,  9  Ann.  Cas.  459  Notes:  59  Am.  Deo.  308;  9  Ann. 
and  note,  4  L.R.A.(N.S.)  654;  Wash-  Cas.  461;  Ann.  Cas.  1913C  174. 
ington  Fire  Ins.  Co.  v.  Kelly,  32  Md.  But  see  for  cases  to  the  contrary,  28 
421,  3  Am.  Rep.  149;  Evans  v.  Craw-  Am.  Dec.  155  note, 
ford  County  Farmers'  Mut.  Fire  Ins.  11.  Mackintosh  v.  Agricultural.  Fire 
Co.,  130  Wis.  189,  109  N.  W.  952,  Ins.  Co.,  150  Cal.  440,  89  Pau.  102, 
U8  A.  S.  R.  1009,  9  L.R.A.(N.S.)  485.   119  A,  8.  R.  234. 
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will  buy  the  property  at  the  expiration  of  the  lease.*'  A  mere 
executory  agreement  to  sell  insured  goods  does  not  constitute  any 
change  of  interest/*  but  a  contract  in  form  of  lease  but  in  legal 
effect  a  conditional  sale  is  a  breach  of  a  warranty  against  sale  or 
alienation.** 

298.  Incumbrance  as  Sale  or  Alienation. — The  courts  are  prac- 
tically agreed  that  a  pledge  **  or  mortgage,**  or  conveyance  absolute 
on  its  face  but  given  as  security,*'  does  not  violate  a  provision  against 
an  alienation  or  change  of  title,  and  where  a  statute  provides  that 
an  alienation  of  property  insured  and  a  transfer  of  the  policy,  with- 
out the  consent  of  the  insurer,  void  the  insurance,  but  the  hypothe- 
cation or  creation  of  a  lien  thereon  does  not,  a  deed  to  a  creditor 
to  secure  a  debt,  with  reservation  of  balance,  and  the  right  to  redeem 
the  pledge  by  payment,  is  not  such  alienation.**  On  the  other'hand, 
it  has  been  held  that  a  mortgage  is  a  change  of  interest,**  or  mate- 
rial alteration  in  ownership,**  which  will  avoid  a  policy.  The  execu- 
tion, of  a  chattel  mortgage  by  a  partner  on  his  individual  interest 
in  the  partnership  chattels,  insured  for  the  benefit  of  the  firm,  has 
also  been  held  to  be  such  a  change  in  interest  in  the  subject  of 
insurance  as  will  render  it  void.* 

299.  Invalid  or  Inoperative  Conveyance. — A  void  conveyance,*  ai. 
a  conveyance  of  a  homestead  void  because  of  the  nonjoinder  of  the 

12.  Smith  V.  Phoenix  Ins.  Co.,  91  Lasher  Stocking  Co.,  66  Vt.  439,  29 
Cal.  323,  27  Pac.  738,  25  A.  S.  R.  191,  AU.  629,  44  A.  S.  R.  859;  Guarricr  v. 
13  L.R.A.  475.  Peabody  Ins.  Co.,  10  W.  Va.  507,  27 

13.  Erb   V.    German-American    Ins.  Am.  Rep.  582. 

Co.,  98  la.  606,  67  N.  W.  583,  40  Notes:   59  Am.  Dee.   307  et  seq.; 

L.R.A.  845;  Boston,  etc.,  Co.  v.  Royal  28  Am.  Dec.  156;   1  L.R.A.  704;  4 

Ins.  Co.,  12  Allen  (Mass.)  381,  90  Am.  L.R.A.  538,  540, 

Dec.  151.  17.  Nussbaum  v.  Northern  Ins.  Co., 

14.  Philadelphia  Fire  Ass'n  v.  37  Fed.  524,  1  L.R.A.  704;  Ayrcs  v. 
Flournoy,  84  Tex.  632,  19  S.  W.  793,  Hartford  Fire  Ins.  Co.,  17  la.  176, 
31  A.  S.  R.  89.  85  Am.  Dec.  553  and  note;  Son  Fire 

15.  Note:  1  L.R.A.  704.  Office  v.  Clark,  53  Ohio  St.  414,  42 

16.  Commercial  Ins.  Co.  v.  Spank-  N.  E.  248,  38  L.R.A.  562. 

neble,  52  111.  53,  4  Am.  Rep.  582;  Notes:  28  Am.  Dec.  156;  4  L.R.A 
Hartford  Fire  Ins.  Co.  v.  Walsh,  54  539. 

HI.  164,  5  Am.  Rep.  115;  Jackson  t.       18.  Nussbaum  v.  Northern  Ins.  Co., 
Massachusetts  Mut.  Fire  Ins.  Co.,  23  37  Fed.  524,  1  LJl.A.  704. 
Pick.    (Mass.)    418,  34   Am.  Dec.   69       19.  East    Tex.    Fire    Ins.    Co.    v. 
and  note;  Loy  v.  Home  Ins.  Co.,  24  Clarke,  79  Tex.  23,  15  S.  W.  166,  11 
Minn.  315,  31  Am.  Rep.  346;  Byers  v.  L.R.A.  293. 
Farmers  Ins.  Co.,  35  Ohio  St.  606,  35       Note:  38  LJI.A.  563,  564. 
Am.   Rep.    623;    Sun    Fire   Office   v.       20.  Edmonds  v.  Mutual  Safety  Fire 
Clark,  53  Ohio  St.  414,  42  N.  E.  248,  Ins.  Co.,  1  Allen  (Mass.)  311,  79  Am. 
38  L.R.A.  562  and  note;  Peck  v.  Qir-  Dec.  746. 

ard  Fire,  etc.,  Ins.  Co.,  16  Utah  121,       1.  Olney   v.    German    Ins.   Co.,  88 
51  Pac.  255,  67  A.  S.  R.  600   (deed  Mich.  94,  50  N.  W.  100,  26  A.  8.  B. 
intended     as     mortgage) ;     Hartford  281,  13  L.R.A.  684. 
Steam-Boiler  Inspection,  etc.,   Co.  v.       2.  Note:  4  L.R.A.  538,  541. 
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wife  of  the  ownw,'  does  not  constitute  a  change  of  title,  and  while 
ordinarily  a  sale  which  is  merely  voidable  is  a  breach  of  such  a  con- 
dition,* yet  a  voidable  sale  by  the  trustee  in  a  trust  deed  does  not 
constitute,  a  change  in  title,"  and  some  courts  hold  that  a  mere  paper 
transfer  without  consideration  or  delivery  does  not  operate  as  a  change 
of  title,  though  intended  to  defraud  creditors.* 

300.  Partnership  Transactions. — ^While  some  courts  have  held  that 
a  transfer  by  one  copartner  to  another  of  his  interest  in  the  firm 
property  is  an  alienation  thereof,  by  sale  or  otherwise,'  the  prevail- 
ing view  is  that  where  the  subject  of  insurance  is  ptirtnership  prop- 
erty, and  the  insured  are  partners,  a  sale  by  one  partner  to  another 
is  not  an  alienation*  or  change  of  interest,*  nor  does  a  contract  to 
take  in  a  new  partner,  creating  no  present  interest  in  the  new  mem- 
ber,** or  an  agreement  giving  one  the  right  to  participate  in  the 
firm  profits,  but  creating  no  interest  in  him  in  the  property,**  or 
even  the  appointment  of  one  of  the  firm  as  a  receiver  in  dissolution 
proceedings,  there  being  no  change  of  possession,**  constitute  a  change 
of  title.  The  underlying  principle  of  the  prevailing  view  is  that 
each  partner  is  interested  in  the  whole  property;  and  as  the  insurer 
contracted  to  insure  the  purchasing  partner's  interest  in  the  whole 

8.  Kitterlin  t.  Milwaukee  Mechanics'  610 ;  Powers  ▼.  Guardian  Fire,  etc., 
Mnt.  Ins.  Co.,  134  IlL  647,  25  N.  E.  Ins.  Co.,  136  Mass.  108,  49  Am.  Rep. 
772,  10  LJR.A.  220.  20  and  note;  Phenix  Ins.  Co.  v.  Hol- 

4.  German  Ins.  Co.  v.  York,  48  Kan.  combe,  57  Neb.  622,  78  N.  W.  300, 
4i88,  29  Pac.  586,  30  A.  S.  R.  313.        73  A.  S.  R.  532;  German  Mut.  Fire 

Note:  4  L.R.A.  539.  Ins.  Co.  v.  Fox,  4  Neb.   (unofficial) 

5.  Commercial  Union  Assur.  Co.  v.  833,  96  N.  W.  652,  63  L.R.A.  334: 
Scammon,  126  HI.  355,  18  N.  E.  562,  Pierce  v.  Nashua  Fire  Ins.  Co.,  60 
9  A.  S.  R.  607;  Niagara  Fire  Ins.  Co.  N.  H*.  297,  9  Am.  Rep.  235;  Hoff- 
V.  Scammon,  144  111.  490,  28  N.  E.  man  v.  .Etna  Fire  Ins.  Co.,  32  N.  Y. 
919y  32  N.  E.  914,  36  A.  S.  R.  432,  405,  88  Am.  Dee.  337  and  note;  West 
19  L.R.A.  114.  V.  Citizens'  Ins.  Co.,  27  Ohio  St.  1,  22 

6.  Forward  v.  Continent^d  Ins.  Co.,  Am.  Rep.  294;  Texas  Banking,  etc., 
142  N.  Y.  382,  37  N.  E.  615,  25  L.R.A.  Co.  v.  Cohen,  47  Tex.  406,  26  Am. 
637.  Rep.  298. 

7.  Finley  v.  Lycoming  County  Mut.  Notes:  28  Am.  Dec.  157;  18  L.R.A. 
Ins.  Co.,  30  Pa.  St.  311,  72  Am.  Dec.  482;  21  L.R.A.(N.S.)  442  et  seq. 
705  and  note;  American  Steam  Laun-  9.  Burnett  t.  Eufaula  Home  Ins. 
dry  Co.  v.  Hamburg-Bremen  Fire  Ins.  Co.,  46  Ala.  11,  7  Am.  Rep.  581;  Der- 
Co.,  121  Tenn.  13,  113  S.  W.  394,  21  mani  v.  Home  Mut.  Ins.  Co.,  26  La. 
LJl.A.(N.S.)  442  (insurance  in  trade-  Ann.  69,  21  Am.  Rep.  544. 

name)    and  note;   Eeeler  v.  Niagara  Note:  52  Am.  Rep.  443. 

Fire  Ins.  Co.,  16  Wis.  523,  84  Am.  10.  Drennen  v.  London  Assur.  Co., 

Dec.  714.  113  U.  S.  51,  5  S.  Ct.  341,  28  U.  S. 

Note:  28  Am.  Dec.  158.  (L.  ed.)  919. 

8.  Hartford  Fire  Ins.  Co.  v.  Lid-  11.  London  Assur.  Co.  v.  Drennen, 
ieU  Co.,  130  Ga.  8,  60  S.  E.  104,  124  116  U.  S.  461,  6  S.  Ct.  442,  29  U.  S. 
A.  S.  R.  157,  14  L.R.A.(N.S.)  168;  (L.  ed.)  688. 

Allemania  Fire  Ins.  Co.  v.  Peck,  133      12.  Keeney  v.  Home  Ins.  Co.,  71 
D!.  220,  24  N.  E.  538,  23  A.  S.  R.   N.  Y.  396,  27  Am.  Rep.  60. 
R.  C.  L.  XIV.— 71.  1121 
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property,  the  haeard  is  not  increased  because  the  purchasing  partner 
has  acquired  a  greater  interest  in  the  property  by  a  transfer  of  his 
copartner's  share.**  However,  a  policy  is  avoided  by  a  sale  or  trans- 
fer by  one  partner  to  one  of  his  copartners,  of  his  interest  in  the 
partnership  property,  without  the  consent  of  the  company,  and  before 
the  loss  occurs,  where  the  policy  contains  the  condition,  "that  in 
case  of  any  sale,  transfer,  or  change  of  title  of  any  property  insured 
by  this  company,  or  of  any  undivided  interest  therein,  such  insur- 
ance shall  be  void  and  cease."  **  On  the  ground  that  a  provision 
against  alienation  requires  a  total  extinction  of  interest,*'  a  sale  of 
property  by  the  owner  thereof  to  a  firm  of  which  he  is  a  member, 
does  not  constitute  an  alienation.**  Nor  is  a  condition  in  a  policy 
ag^nst  the  sale  or  transfer  of  the  property  insured  broken  by  the 
sale  of  part  of  the  interest  of  the  assured  therein,  as  where  he  takes 
a  partner,  and  the  property  insured  becomes  vested  in  the  partner- 
ship.*' But  the  taking  of  a  partner  by  the  assured  and  the  transfer 
to  him  of  an  interest  in  the  property  avoid  a  policy  if  it  contains 
a  provision  that  if  the  property  is  sold  or  transferred,  or  any  change 
takes  place  in  title  or  possession,  the  policy  shall  be  void,*'  or  by  a 
transfer  by  the  insured  to  a  firm  of  which  he  is  a  silent  partner, 
where  there  is  a  provision  that  it  shall  be  void  if  the  property  shall 
pass  from  the  insured  to  any  other  person.*' 

301.  Bankruptcy,  Assignment  for  Benefit  of  Creditors  or  Receiver- 
Lhip. — Filing  a  petition  in  voluntary  bankruptcy,  on  which  the  peti- 
tioner is  adjudged  a  bankrupt,  does  not  work  such  a  change  in  his 
interest,  title,  or  possession  as  renders  void  a  policy  of  insurance  before, 
either  a  receiver  or  a  trustee  is  appointed,  for  notwithstanding  the 
retroactive  effect  of  the  trustpe's  appointment  the  legal  title  and  pos- 
session remained  in  the  insured.*"  But  on  the  appointment  and  quali- 
fication of  a  trustee  there  is  such  a  change  in  title  as  avoids  the  policy, 
where  the  policy  provides  against  a  change  either  voluntarily  or  by 
legal  process  or  judicial  decree,*  though  there  is  no  change  of  title 

15.  Hartford  Fire  Ins.  Co.  v.  Lid-  43  A.  S.  R.  749,  26  L.R.A.  591. 

iell  Co.,  130  Ga.  8,  60  S.  E.  104,  124  19.  Royal  Ins.  Co.  v.  Martin,  192 
A.  S.  R.  157,  14  L.R.A.(N.S.)  168.       U.  S.  149,  24  S.  Ct.  247,  48  U.  S.  (L. 

14.  Hartford  Fire  Ins.  Co.  v.  Ross,  ed.)  385. 
23  Ind.  179,  85  Am.  Dec.  452;  Hatha-       20.  Gordon  v.  Mechanics,'  etc.,  Ins. 
way  V.  State  Ins.  Co.,  64  la.  229,  20  Co.,  120  La.  441,  45  So.  384,  124  A. 
N.   W.   164,  52  Am.   Rep.   438,  and  S.  R.  434,  14  Ann.  Cas.  886  and  note, 
note  (change  in  title).  15  L.R,A.(N.S.)  827  (provision  against 

16.  See  supra,  par.  292.  change  by  legal  process). 

16.  Cowan  v.  Iowa  State  Ins.  Co.,  1.  Peny  v.  Lorillard  Fire  Ins.  Co., 
40  la.  551,  20  Am.  Rep.  583.  61  N.  Y.  214, 19  Am.  Rep.  272;  Smith 

17.  Blackwell  v.  Miami  Valley  Ins.  v.  Security  Mot.  Fire  Ins.  Co.,  29  S. 
Co.,  48  Ohio  St.  533,  29  N.  E.  278,  D.  328, 137  N.  W.  46,  Ann.  Caa.  1914D 
29  A.  S.  R.  574, 14  L.R.A.  431.  930  and  note. 

18.  Oermania  Fire  Ins,  Co.  v.  Home  Notes:  15  L.R.A.(N.S.)  828;  14 
Ins.  Co,  144  N.  T.  195,  39  N.  E.  77,  Ann.  Cas.  889. 
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or  possession  by  the  appointment  of  a  receiver  in  bankruptcy  pro- 
ceedings, who,  without  dispossessing  the  owner,  places  a  watchman 
upon  the  property,  effects  insurance  thereon,  and  advertises  the  per> 
sonal  property  for  sale,  no  adjudication,  necessary  to  pass  title,  hav- 
ing been  made.*  However,  tie  appointment  of  a  receiver  and  the 
taking  of  actual  possession  by  him  in  a  suit  to  take  possession  and 
control  o£  certain  personal  property  prevent  recovery  of  loss  sustained 
under  a  policy  on  the  property,  which  provides  that,  if  any  change 
take  place  in  the  interest,  title,  or  possession  of  the  property,  "whether 
by  legal  process  of  judgment,  or  otherwise,"  the  policy  shall  be  wholly 
void.*  Of  course  the  appointment  of  a  receiver  for  the  insured  aftbr 
loss  does  not  avoid  a  poUcy.*  While,  under  a  policy  prohibiting  "any 
transfer  of  the  interest  of  the  assured  by  sale  or  otherwise,"  without 
the  consent  of  the  insurer,  a  deed  assigning  the  constructive  posses- 
sion of  the  insured  goods  to  certain  parties  in  trust  for  the  benefit 
of  creditors  does  not  terminate  the  interest  of  the  insured,  nor  avoid 
the  policy,'  yet  a  voluntary  assigfament  for  the  benefit  of  creditors 
executed  in  the  mode  prescribed  by  statute  is  a  breach  of  a  condition 
in  a  policy  of  insurance  providing  that  if  the  property  or  any  inter- 
est therein  be  sold  or  transferred,  or  any  change  takes  place,  other 
than  by  the  death  of  the  assured,  in  the  interest,  title,  or  possession, 
whether  by  legal  process  or  judicial  decree,  or  voluntary  transfer  by 
the  assured,  then  in  such  case  the  policy  shall  be  void,*  and  the 
same  has  been  held  to  be  true  of  a  voluntary  assignment  under  a 
policy  providing  against  alienation  in  any  manner.' 

302.  Death  of  Insured. — ^A  change  in  title  caused  by  the  death  of 
the  insured  is  not  an  alienation,*  nor  is  it  a  change  in  title  *  or  change 
in  title,  use,  occupation  or  possession  **  within  the  meaning  of  an 
insurance  policy.  The  change  so  wrought,  however,  is  a  violation 
of  a  provision  that  the  policy  shall  be  void  if,  without  the  written 

■    2.  Marcello  ▼.  Concordia  Fire  Ins.  Ann.  Cas.  890;  Ann.  Cas.  1914D  931. 

Co.,  234'  Pa.  St.  31,  82  Atl.  1P90,  39  7.  Young  v.  Eagle  Fire  Ins.  Co.,  14 

L.R.A.(N.S.)  366.  Gray   (Mass.)   150,  74  Am.  Dec.  673 

3.  Bronson  v.  New  York  F.  Ins.  Co.,  (mntual  character  of  company  decid- 
64  W.  Va.  494,  63  S.  E.  283,  16  Ann.  ing  feature). 

Cas.  868,  19  L.R.A.(N.S.)  643.  Note:  28  Am.  Dec.  158. 

4.  Notes:  19  L.R.A.(N.S.)  643,  644,       8.  Note:  28  Am.  Dec.  158. 

16  Ann.  Cas.  870.  9.  Forest  City  Ins.  Co.  v.  Hardesty, 

6.  Phoenix  Ins.  Co.  v.  Lawrence,  4  182  111.  39,  55  N.  E.  139,  74  A.  S.  R. 
Mete.  (Ky.)  9,  81  Am.  Dec.  521.  161. 

Notes:  74  Am.  Dec.  675;  15  L.R.A.  10.  Planters'  Mut.  Ins.  Ass'n  v. 
{N.S.)  830,  14  Ann.  Cas.  890.  Dewberry,  69  Ark.  295,  62  S.  W.  1047, 

6.  Orr  V.  Hanover  Fire  Ins.  Co.,  158  86  A.  S.  R.  195;  Richardson  v.  Ger- 
Hl.  149,  41  N.  E.  854,  49  A.  S.  R.  man  Ins.  Co.,  89  Ky.  571,  13  S.  W.  1, 
146;  Nortbam  v.  Dutchess  County  8  L.RA.  800;  Burbank  v.  Rockingham 
Mut.  Ins.  Co.,  166  N.  Y.  319,  59  N.  E.  Mut.  Fire  Ins.  Co.,  24  N.  H.  550,  57 
912,  82  A.  S.  R.  655.  Am.  Dec  300. 

Notes:    15    IJl.A.(N.S.)    829;    14 

1123 


Digitized  by 


Google 


S  303  mSUBANCB  14  £.  G.  L. 

consent  of  the  company  first  had  and  obtained,  the  said  property 
shall  be  sold  or  conveyed,  or  the  interest  of  the  parties  therein  be 
changed  in  any  manner,  whether  by  the  act  of  parties  or  by  oper- 
ation of  law.** 

303.  Levy  or  Sale  under  Legal  Process. — A  condition  avoiding  the 
policy  in  case  of  the  sale  of  the  insured  property  is  not  violated  by  a 
judicial  sale  of  the  property  and  its  confirmation,  if  payment  of  the 
purchase  price  is  not  made  and  no  bill  of  sale  is  executed,*'  or  where 
a  sale  has  not  been  confirmed,  which  is  necessary  to  pass  title.**  The 
fact  that  insured  goods  are  levied  on  does  not  avoid  a  policy  contain- 
ing no  provision  on  the  subject,**  nor  is  such  a  levy  without  change 
of  possession  a  violation  of  a  provision  against  change  of  title  or 
interest.*'  And  even  where  property  is  sold  under  an  execution 
there  is  no  violation  of  a  provision  against  alienation  so  long  as  the 
debtor  has  a  right  of  redemption,**  or  where  the  sale  is  void,*'  for  it 
is  a  well-established  rule  of  law  that  a  judicial  sale  of  insured  property 
is  no  such  change  in  title,  interest,  or  possession  as  will  defeat  a 
recovery  on  a  policy  of  insurance  which  provides  that  it  shall  be 
avoided  if  such  change  occur,  where  there  is  left  in  the  owner  of  the 
property  an  equity  of  redemption,  and  the  loss  occurs  before  the 
expiration  of  the  period  of  redemption.**  Policies  frequently  provide 
that  a  forfeiture  shall  follow  any  change  in  the  interest,  title  or  posses- 
sion, whether  by  legal  process  or  judgment  or  by  the  voluntary  act 
of  the  insured.  Such  a  provision  applies  to  an  involuntary  change 
of  possession  by  legal  process  as  well  as  to  a  voluntary  change  result- 
ing from  the  action  of  the  assured  himself,**  and  a  writ  of  attachment 
is  a  "process,"  within  such  a  provision.**  Even  under  ?uch  a  pro- 
vision, however,  where  the  debtor  remains  in  possession  of  the  property 
and  has  a  right  of  redemption  there  is  no  breach,*  nor  does  a  levj* 

11.  Sherwood   v.   Agricultural   Ins.      Notes:  28  Am.  Dec.  158;  2  Ann. 
Co.,  73  N.  T.  447,  29  Am.  Rep.  180;   Cas.  358,  359. 

Hine  v.  Woolworth,  93  N.  Y.  75,  45  17.  Note:  1  L.R.A,  704. 

Am.  Rep.  176.  18.  Note:  24  L.R.A.(N.S.)  807. 

Note:  28  Am.  Dec.  158.  19.  Carey  v.  German  American  Ins. 

12.  International  Wood  Co.  v.  Na-  Co.,  84  Wis.  80,  54  N.  W.  18,  36  A. 
tional  Assur.  Co.,  99  Me.  415,  59  Atl.  S.  R.  907,  20  L.R.A.  267. 

544, 105  A.  S.  R.  268,  2  Ann.  Cas.  356.       20.  Carey  v.  German  American  Ins. 

13.  Note:  24  L.R.A. (N.S.)   808.         Co.,  84  Wis.  80,  54  N.  W.  18,  36  A.  S. 

14.  Franklin  Fire  Ins.  Co.  v.  Find-  R.  907,  20  L.R.A.  267. 

lay,  6  Whart.  (Pa.)  483,  37  Am.  Dec.  1.  Greenlee  v.  North  British,  etc, 
430.  Ins.  Co.,  102  la.  427,  71  N.  W.  534, 

•  16.  O'TooIe  V.  Ohio  German  Fire  63  A.  S.  R.  455  (foreelosnie  of  me- 
Ins,  Co.,  159  Mich.  187,  123  N.  W.  chanies'  lien) ;  Wood  v.  American  Fire 
795.  24  L.R.A.(N.S.)  802  and  note.  Ins.  Co.,  149  N.  Y.  382,  44  N.  E.  80, 
16.  Clark  v.  New  England  Mut.  52  A.  S.  R.  733;  Hammd  v.  Queen's 
Fire  Ins.  Co.,  6  Cnsh.  (Mass.)  342,  53  Ins.  Co.,  54  Wis.  72, 11  N.  W.  349,  41 
Am.  Dec.  44.  Am.  Rep.  1. 
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without  change  of  possession  violate  such  a  provision.'  Where,  how- 
ever, change  of  possession  follows  a  levy  the  policy  is  avoided,  even 
though  there  was  actually  no  ground  for  the  issuance  of  the  process, 
and  it  has  been  held  that  a  seizure  of  property  by  an  officer  in  the 
regular  course  of  attachment  proceedings,  as  prescribed  by  the  statute, 
works  a  change  in  the  possession.'  Under  a  provision  of  this  character 
a  change  in  the  title  of  property,  resulting  from  its  partition  among 
the  heirs  of  the  deceased  owner,  avoids  the  policy.*  Again,  where 
the  confirmation  of  an  administrator's  sale  of  insured  property, 
although  the  deed  is  not  yet  executed  or  the  purchase  money  paid, 
transfers  the  equitable  title  to  the  purchaser,  it  avoids  a  policy  con- 
taining a  provision  against  change  of  title  by  legal  process  or  other- 
wise.' The  issuing  of  an  execution  and  its  levy  on  personal  property 
do  not  constitute  such  a  change  in  the  interest,  title,  or  possession 
of  the  assured  as  avoids  the  policy  under  a  condition  declaring  that 
it  shall  be  void  if  any  change  other  than  by  the  death  of  the  assured 
takes  place  in  the  interest,  title,  or  possession  (except  change  of  occu- 
pants without  increase  of  hazard)  of  the  subject  of  the  insurance, 
whether  by  legal  process  or  judgment,  or  by  voluntary  act  of  the 
insured  or  otherwise,  where  the  hazard  was  not  increased  by  change 
of  possession,  as  the  mere  levy  is  not  a  change  of  title  or  interest.* 
t^Tor  is  an  increase  of  the  risk  or  hazard  shown  by  the  mere  fact  of  the 
levy  of  attachments  and  executions  upon  the  property.'  A  provision 
that  the  policy  shall  become  void  if  the  property  is  levied  on  or  taken 
into  possession  or  custody  avoids  the  policy  where  there  is  a  con- 
structive levy  but  the  possession  of  the  property  is  not  taken,  according 
to  some  courts ;  •  but  other  courts  hold  that  in  such  a  provision  "levied 
on,"  and  "taken  into  possession  or  custody,"  have  the  same  meaning 
and  refer  to  an  actual  levy  and  change  of  possession  and  do  not  com- 
prehend a  legal  levy  where  no  possession  was  taken.*  Nor  does  such 
a  provision  apply  to  a  wrongful  levy  upon  the  property  as  that  of  a 
third  person.*"  The  word  "attached"  in  a  clause  providing  that  the 
insurance  shall  cease  "if  the  property  hereby  insured  shall  be  mort- 

2.  Note:  24  L.R.A.(N.S.)  803.  47  S.  W.  86,  41  L.R.A.  700. 

3.  Carey  v.  German  American  Ins.  7.  Herman  v.  Katz,  101  Tenn.  118, 
Co.,  84  Wis.  80,  54  N.  W.  18,  36  A.  47  S.  W.  86,  41  L.R.A.  700. 

S.  R.  907,  20  L.R.A.  267.  8.  Dover  Glass  Works  Co.  v.  Amcri- 

4.  Trabue  ▼.  Dwelling  House  Ins.  can  Fire  Ins.  Co.,  1  Mar\'.  (Del.)  32, 
Co.,  121  Mo.  75,  25  S.  W.  848,  42  A.   29  Atl.  1039,  65  A.  S.  R.  264. 

S.  R.  523,  23  L.R.A.  719.  9.  Commonwealth  Ins.  Co.  v.  Ber- 

5.  Moller  v.  Niagara  Fire  Ins.  Co.,  ger,  42  Pa.  St.  285,  82  Am.  Dec.  504; 
54  Wash.  439,  103  Ptfc.  449,  132  A.  Manufacturers,'  etc.,  Ins.  Co.  v. 
S.  R.  1115,  24  Li.RA.(N.S.)  807  and  O'Jlaley,  82  Pa.  St.  400,  22  Am.  Rep. 
note.  769. 

6.  Walradt  v.  Phoenix  Ins.  Co.,  TAG  10.  Philadelphia  Fire,  etc.,  Ins.  Co. 
N.  y.  375,  32  N.  E.  1063,  32  A.  S.  R.  v.  Mills,  44  Pa.  St.  241,  84  Am.  Dec. 
752;  Herman  v.  Katz,  101  Tenn.  118,  437. 
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gaged,  levied  on,  or  attached,  or  taken  into  possession  or  custody  under 
any  proceeding  at  law  or  equity,  or  change  takes  place  in  title  or 
possession,"  baa  special  reference  to  personal  property,  and  the  insur- 
ance on  realty,  though  attachments  have  been  levied  on  the  property, 
does  not  cease  until  title  to  the  land  has  been  divested  by  a  sale  on 
execution  prior  to  a  loss.** 

304.  Foreclosure  as  Sale  or  Alienation. — While  there  is  no  sale  or 
alienation  by  foreclosure  proceedings  before  the  title  of  the  insured 
is  absolutely  divested,**  yet  after  title  has  passed  there  is  a  breach 
of  a  provision  that  the  policy  shall  become  void  if  the  property  is 
sold,"  or  if  there  is  a  change  of  title  by  legal  process  or  judicial 
decree.**  And  a  verbal  promise  by  the  mortgagee  to  the  mortgagor 
to  sell  the  land  to  him,  made  after  the  time  for  redemption  has  ex- 
pired, without  any  consideration,  does  not  convey  an  interest  to  the 
mortgagor  which  will  keep  the  policy  in  force.*'  However,  a  mort- 
gagee's interest  in  property  insured  by  him  is  increased  instead  of 
diminished  by  foreclosure,  and  hence  the  foreclosure  is  not  a  breach 
of  the  condition  in  the  policy  that  it  is  forfeited  by  a  chang«  in  title 
to  the  property  insured.**  Again,  if  property  is  insiired  for  the  benefit 
of  the  mortgagee,  as  his  interest  may  appear,  after  the  mortgage  on 
the  property  has  been  duly  foreclosed,  and  before  the  time  for  redemp- 
tion has  expired  and  the  premium  is  paid  by  the  mortgagee,  the 
expiration  of  the  time  in  which  reclemption  may  be  made  from  the 
mortgage  sale  does  not  work  an  alienation  of  the  premises  so  as  t-o 
avoid  the  policy,  although  the  policy  provides  that  the  mortgagee 
shall  notify  the  insurer  of  any  change  of  ownership  of  the  insured 
property,  and  that  such  change  shall  be  noted  on  the  policy." 

305.  Provision  against  Foreclosure  Generally. — It  is  well  settled 
that  the  courts  will  enforce  a  condition  in  a  firo  insurance  policy 
which  provides,  either  that  the  policy  shall  be  void  if  the  property 
insured  be  foreclosed  or  sold  under  a  mortgage  or  deed  of  trust,  or 
that  it  shall  be  void  on  the  commencement  of  such  proceedings.** 
The  usual  condition  that  a  policy  of  insurance  on  mortgaged  premises 
shall  be  void  if,  with  knowledge  of  the  insured,  foreclosure  proceed- 

11.  Teflft  V.  Providence  Washington  Fire  Ins.  Co.,  57  Conn.  335,  17  At  I. 
Ins.  Co.,  19  R.  I.  185,  32  Atl.  914,  61   930, 18  Atl.  324,  4  L.R.A.  759. 

A.  S.  R.  761.  16.  Esch  v.  Home  Ins.  Co.,  78  la. 

12.  Loy  V.  Home  Ins.  Co.,  24  Minn.  334,  43  N.  W.  229,  16  A.  S.  R.  443. 
315,  31  Am.  Rep.  346.  17.  Washburn    Mill    Co.    v.    Phila- 

Note:  2  Ann.  Cas.  358,  359.  delphia  Fire  Ass'n,  60  Minn.  68,  61 

IS.  Essex    Sav.    Bank    v.    Meriden  N.  W.  828,  51  A.  S.  R.  500. 

Fire  Ins.  Co.,  57  Conn.  335,  17  Atl.  18.  J.  I.  Kelly  Co.  v.  Saint  Paul 

930,  18  Atl.  324,  4  L.R.A.  759.  Fire,  etc.,  Ins.  Co.,  56  Fla.  456,  47  So. 

14.  Brunswick  Sav.  Inst.  v.  Com-  742, 16  Anil.  Cas.  654  and  note;  Find- 
mercial  Union  Ins.  Co.,  68  Me.  313,  28  lay  v.  Union  Mnt.  Fire  Ins.  Co.,  74 
Am.  Rep.  56.  Vt  211,  52  AU.  429,  93  A.  S.  R.  885. 

15.  Essex    Sav.    Bank    t.    Meriden 
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ings  be  commenced,  is  not  limited  to  foreclosuxe  proceedings  of  which 
the  insured  had  notice  at  the  time  or  before  they  were  commenced, 
but  covers  all  such  proceedings  of  the  commencement  of  which  he 
acquired  knowledge  at  any  time  before  the  loss  occurred.^'  It  has 
sometimes  been  considered,  however,  that  where  a  policy  so  providing 
also  provides  for  a  cancellation  by  the  insurer  and  a  repayment  of 
the  unearned  premium,  po  forfeiture  is  incurred  where  the  insurer 
has  knowledge  of  the  proceedings,  as  it  merely  requires  the  insured 
to  give  notice  so  that  the  insurer  may,  if  it  sees  fit,  cancel  the  policy." 
Again,  if  the  policy  provides  that  it  shall  be  forfeited  by  the  institu- 
tion of  foreclosure  proceedings  against  the  "property  insured,"  where 
the  policy  covers  both  realty  and  personalty  a  foreclosure  involving 
the  realty  alone  has  been  considered  no  breach.*  And  some  courts 
have  held  that  where  insurance  is  taken  on  mortgaged  property  with 
knowledge  that  the  mortgage  is  overdue,  the  mere  commencement 
of  foreclosure  proceedings  will  not  avoid  the  policy,  notwithstanding 
it  provides  that  it  shall  become  void  if  any  proceedings  ati  taken 
to  forecloce  a  lien  upon  the  property,*  and  where  the  proceedings  were 
commenced  before  the  issuance  of  the  policy  there  is  no  breach.* 
While  there  is  authority  to  the  contrary,*  the  better  rule  seems  to  be 
that  the  fact  that  the  ordinary  mortgage  clause  is  attached  to  a  policy 
does  not,  as  to  the  mortgagee,  nullify  a  provision  in  the  policy 
rendering  it  void  if  foreclosure  proceedings  be  commenced,*  though 
it  is  otherwise  where  the  policy  contains  a  union  mortgage  clause.' 

306.  What  Constitutes  Foreclosure. — ^A  condition  that  the  policy 
shall  be  void  if,  with  the  knowledge  of  the  insured,  notice  of  sale  of 
any  of  the  insured  property  shall  be  given  by  virtue  of  any  mortgage 
or  trust  deed,  has  reference  to  extrajudicial  enforcement  of  a  mortgage 
by  means  of  notice  to  the  mortgagor,  and  is  inoperative  in  a  state 
where  such  mode  of  enforcing  mortgages  is  not  known  to  its  law.' 

19.  Delaware  Ins.  Co.  t.  Greer,  120  2.  Butz  v.  Ohio  Farmers'  Ins.  Co., 
Fed.  916,  57  C.  C.  A.  188,  61  L.R.A.  76  Mich.  263,  42  N.  W.  1119,  15  A. 
137;  Schroeder  v.  Imperial  Ins.  Co.,  S.  R.  316.  See  for  contrary  authority 
132  Cal.  18,  63  Pac.  1074,  84  A.  S.  R.  16  Ann.  Cas.  665  note. 

17;  J.  I.  Kelly  Co.  v.  Saint  Paul  Fire,  3.  Note:  16  Ann.  Cas.  666. 

etc.,  Ins.  Co.,  56  Fla.  456,  47  So.  742,  4.  Citizens'  State  Bank  v.  Shawnee 

16  Ann.  Cas.  654  and  note;  Norris  v.  Fire  Ins.  Co.,  91  Kan.  18,  137  Pac. 

Hartford  Fire  Ins.  Co.,  55  S.  C.  450,  78,  49  L.R.A.(N.S.)  972. 

33  S.  E.  566,  74  A.  S.  R.  765.    But  Note:  16  Ann.  Cas.  668.   ■ 

see  for  contrary  authority  16  Ann.  Cas.  6.  Delaware  Ins.  Co.  v.  Greer,  120 

667  note.  Fed.  916,  57  C.  C.  A.  188,  61  LJl.A. 

20.  Horton  v.  Home  Ins.  Co.,  122  137. 

N.  C.  498,  29  S.  E.  944,  65  A.  S.  R.       Note:  16  Ann.  Cas.  668. 
717.  6.  See  supra,  par.  215,  264. 

1.  Fitzgibbons  v.  Merchants,'  etc.,  7.  Stinzel  v.  Philadelphia  Fire  Ins. 
Ins.  Co.,  i26  la.  52, 101  N.  W.  454,  70  Co.,  110  La.  1019,  35  So.  271,  98  A. 
L.R.A.  243.  S.  R.  481. 
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On  the  other  hand  under  a  condition  that  an  insurance  shall  become 
void  upon  the  entry  of  a  decree  of  foreclosure,  or  upon  a  sale  under 
a  deed  of  trust,  or  if  any  change  takes  place  in  the  title  or  possession 
of  the  property,  a  sale  under  a  power  contained  in  a  mortgage,  but 
without  any  decree  or  other  judicial  proceeding  directing  it,  does 
not  avoid  the  insurance  if,  by  the  law  of  the  state,  such  sale  muat  be 
reported  to  a  court  of  equity  and  there  copfinned  before  it  becomes 
final.  The  sale  contemplated  by  the  policy  is  a  consummated  trans- 
action, by  which  the  interest  of  the  assured  is  divested.*  The  usual 
provision  that  the  policy  shall  be  void  if,  with  the  knowledge  of  the 
insured,  foreclosure  proceedings  be  commenced  against  the  subject  of 
insurance,  means  the  institution  of  suit  or  judicial  proceedings  for 
the  enforcement  of  the  mortgage,  and  waiver  of  legal  delays,  or  other 
waiver  of  a  nature  to  facilitate  and  expedite  legal  proceedings  when 
begun  and  does  not  of  itself  constitute  the  institution  of  judicial  pro- 
ceedings.' However,  the  provision  contemplates  that  something  short 
of  an  actual  and  complete  foreclosure  shall  be  considered  for  the  pur- 
poses of  the  contract,  as  a  transfer  or  change  of  title,  and  that  an 
entry  for  foreclosure,  or  an  act  which  of  itself,  and  without  any  further 
formality  or  process  on  the  part  of  the  mortgagee,  will  deprive  the 
assured  of  all  right  and  title  in  the  property,  unless  he  pay  the  debt, 
shall  be  deemed  sufficient  to  terminate  the  risk.*"  Foreclosure  is 
commenced  when  a  petition  is  served  on  the  insured,**  or  the  filing 
of  the  petition  in  some  jurisdictions,**  or  on  the  advertisement  of 
mortgaged  property  for  sale,  as  provided  by  the  mortgage.**  Where 
a  policy  provides  that  on  a  sale  or  conveyance  of  the  insured  premisw 
the  policy  shall  become  void,  and  that  a  judgment  in  foreclosure 
shall  be  deemed  an  alienation,  the  judgment  meant  is  such  a  one 
as  transfers  title  and  does  not  include  a  decree  of  sale  in  foreclosure,** 
and  under  such  a  provision  the  commencement  of  proceedings  does 
not  avoid  the  policy.**  A  clause  for  a  forfeiture  of  the  policy  on 
foreclosure  proceedings  under  a  mortgage  or  deed  of  trust  will  not 
effect  a  forfeiture  on  foreclosure  of  a  mechanics'  lien,**  or  a  judg- 
ment lien,*^  or  a  vendor's  lien.** 

8.  Hanover  Fire  Ins.  Co.  v.  Brown,  v.  Traders'  Ins.  Co.,  1^1  Mo.  90,  52 
77  Md.  64,  25  Atl.  989,  27  Atl.  314,  39   S.  W.  238,  74  A.  S.  B.  521. 

A.  S.  R.  386.  14.  Kane  v.  Hibemia  Mat.  Fire  Ins. 

9.  Stenzel  v.  PhUadelphia  Fire  Ins.   Co.,  38  N.  J.  L.  441,  20  Am.  Rep.  409. 
Co.,  110  La.  1019,  35  So.  271,  98  A.       Note:  16  Ann.  Cas.  665. 

S.  R.  481.  15.  Note:  16  Ann.  Cas.  665. 

10.  Melntire  v.  Norwich  Fire  Ins.  16.  Fire  Ass'n  v.  Pattern,  15  N.  M. 
Co.,  102  Mass.  230,  3  Am.  Rep.  458.  304,  107  Pac.   679,  27  L.R.A.(N.8.) 

11.  Findlay  v.  Union  Mut.  Fire  Ins.  420. 

Co.,  74  Vt.  211,  52  Atl.  429,  93  A.  S.  17.  Note:  16  Ann.  Cas.  666. 

R.  885.  18.  Southern  Ins.  Co.  v.  Estes,  106 

12.  Note:  16  Ann.  Cas.  666.  Tenn.  472,  62  S.  W.  149,  82  A.  S.  R. 

13.  Springfield  Steam  Laundry  Co.  892,  52  L.R.A.  915. 
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307.  Change  of  Possession. — The  question  of  change  of  possession 
is  usually  considered  in  connection  with  change  of  title  ot  interest, 
which  has  been  considered  in  the  preceding  paragn^hs.  It  is  some- 
times, however,  considered  as  an  independent  question.  It  is  clear 
that  no  change  of  possession  results  from  putting  a  mere  servant  in 
possession,^'  nor  does  a  change  result  from  the  constructive  possession 
of  a  levying  officer,*"  but  where  a  tenant  is  placed  in  possession  under 
a  lease  there  is  a  change  of  possession  which  avoids  the  policy,*  except 
where  the  policy  provides  that  the  premises  are  to  be  occupied  by 
a  tenant.* 

308.  Provision  against  Incumbrances  Generally. — Conditions  pro- 
hibiting incumbrances  and  levies  upon  insured  property  without 
the  consent  of  the  insurer,  inserted  in  the  policy  and  declaring  it  to 
be  void  in  case  of  a  breach  thereof,  are  not  only  legal  and  conformable 
to  public  policy,  but  also  reasonable  and  proper.*  This  is  true  of  a 
provision  that  the  policy  "shall  be  void  rf  tixe  subject  of  insurance 
be  personal  property  and  be  or  become  encumbered  by  a  chattel 
mortgage."  *  And  a  statute  requiring  every  insurer  before  issuing  a 
policy  to  examine  the  building  or  structure  to  be  insured,  and  to  fix 
the  insurable  value  thereof,  and  that  recovery  may  be  had  notwith- 
standing any  subsequent  change  not  affecting  the  risk,  applies  only 
to  the  condition  of  the  building  or  structure,  and  does  not  impair  the 
effect  of  the  condition  in  the  policy  against  the  making  of  any  subse- 
quent incumbrance  on  the  property  without  notice  to,  and  consent 
by,  the  insurer.'  A  covenant  avoiding  the  policy  if  the  property 
insured  should  become  encumbered  by  mortgage,  judgment,  or  other- 
wise, without  the  company's  consent,  is  broken  when  an  incumbrance 
falls  upon  the  property,  whether  with  or  without  the  actual  knowl- 
edge of  the  insured,*  but  a  provision  that  a  policy  shall  become  void 
upon  the  execution  of  a  mortgage  on  the  premises  unless  notice  is 
given  to  the  insurer  avoids  the  policy  only  where  notice  is  not  given 
within  a  reasonable  time.'  However,  a  provision  that  the  policy 
shall  be  void  if  the  property  be  in  any  manner  encumbered,  "and 

19.  Shearman  t.  Niagara  Fire  Ins.   Co.,  ISO  Ga.  8,  60  S.  E.  104, 124  A.  S. 
Co.,  46  N.  Y.  526,  7  Am.  Eep.  380.       B.  157,  14  L.RJV..(N.S.)   168;  Wed- 

20.  Phoenix  Ins.   Co.  v.  Lawrence,  dington  v.  Piedmont  Fire  Ins.  Co.,  141 
4  Mete.  (Ey.)  9,  81  Am.  Dec  521.      N.  C.  234,  54  S.  £.  271,  8  Ann.  Cas. 

1.  Planters  Mut.  Ins.  Co.  v.  Dew-  497. 

berty,  69  Ark.  295,  62  S.  W.  1047,       6.  Webster  v.  Dwelling  House  Ins. 
86  A.  S.  R.  195.  Co.,  53  Ohio  St.  558,  42  N.  E.  546, 

2.  Smith  V.  Phcenix  Ins.  Co.,  91  Cal.  53  A.  S.  B.  658,  30  L.R.A.*719. 

323,  27  Pac.  738,  25  A.  S.  R.  191,  13       6.  Hench  v.  Agricultural  Ins.  Co., 
L.R-A..  475.  122  Pa.  St.  128,  15  All.  671,  9  A.  S. 

3.  Dover  Glass  Works  Co.  v.  Ameri-  R.  74. 

can  Fire  Ins.  Co.,  1  Marv.  (Del.)  32,       7.  McOowan  v.  People's  Mut.  Fire 
29  Ati.  1039,  65  A.  S.  B.  264.  Ins.   Co.,  54  Vt.   211,  41   Am.  Rep. 

4.  Hartford  Fire  Ins.  Co.  v.  Liddell   843. 
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such  fact  be  not  stated  ia  this  policy  or  the  assured's  application  for 
insurance,"  is  a  stipulation  against  incumbrances  existing  when  the 
contract  is  made,  but  not  against  future  incumbrances.'  A  policy 
insuring  both  real  and  personal  property,  and  providing  that  if  "the 
property"  shall  thereafter  become  mortgaged  the  policy  shall  be 
void,  must  be  regarded  as  treating  "the  property"  insured  as  a  whole, 
since  it  does  not  provide  a  forfeiture  for  mortgaging  "any  of  the 
property,"  and  consequently  mortgaging  the  personal  property  does 
not  forfeit  or  avoid  the  policy.' 

309.  What  Constitutes  Incumbrance. — To  constitute  a  violation  of 
a  provision  against  incumbrances  a  mortgage  must  be  a  valid  and 
subsisting  lien,*"  and  the  mere  accumulation  of  interest  on  a  mortgage, 
of  which  an  insurer  was  notified  at  the  time  of  issuing  the  policy,  will 
not  work  a  forfeiture  of  the  insurance.**  An  incumbrance  executed 
by  a  partner  on  his  interest  violates  a  condition  in  the  firm  policy 
against  incumbrances.**  Conditions  in  a  policy  prohibiting  incum- 
brances and  liens  without  the  consent  of  the  insurer,  and  declaring 
the  policy  to  be  void  in  case  of  a  breach  thereof,  apply  only  to  volun- 
tary liens,  and  not  to  involuntary  incumbrances,  such  as  tax  liens 
and  judgments  procured  in  invitum.*'  A  chattel  mortgage  invalid 
as  against  creditors,  but  good  as  between  the  parties,  is  an 
inpumbrance.** 

310.  Renewal  or  Change  of  Form. — ^The  renewal  of  a  mortgage 
will  not  forfeit  a  policy  of  insurance  which  contains  a  condition  against 
incumbrances,*'  even  though  by  mistake  the  new  mortgage  is  for  a 
lai^er  amount  than  is  due  on  the  old.**  And  a  condition  against  an 
increase  of  incumbrances  on  the  insured  property  without  notice 
thereof  to  the  company  is  not  violated  by  a  change,  but  not  an 

8.  Collins  V.  Merchants',  etc.,  Mut.  155,  21  N.  E.  546,  12  A.  S.  R.  393; 
Ins.  Co.,  95  la.  540,  64  N.  W.  602,  58  Baley  v.  Homestead  Fire  Ins.  Co.,  80 
A.  S,  R.  438.  N.  Y.  21,  36  Am,  Rep.   570    (judg- 

9.  Bom  V.  Home  Ins.  Co.,  110  la.  ment). 

379,  81  N.  W.  676,  80  A.  S.  R.  300.  Note:  8  L.R.A.  73. 

10.  Rowland  v.  Home  Ins.  Co.  of  14.  Oliker  v.  Williamsbnr^h  City 
New  York,  82  Kan.  220,  108  Pac.  118,  Fire  Ins.  Co.,  72  W.  Va.  436,  78  S.  E. 
136  A.  S.  R.  104.  746,  Ann.  Cas.  1915D  914  and  note. 

11.  Fitzgibbons  v.  Merchants',  etc.,  15.  Hartford  Fire  Ins.  Co.  v.  Lid- 
Ins.  Co.,  126  la.  52,  101  N.  W.  454,  dell  Co.,  130  Ga.  8,  60  S.  E.  104,  124 
70  L.R.A.  243.  A.  S.  R.  157,  14  L.R.A.(N.S.)   168; 

12.  Hicks  V.  Farmers'  Ins.  Co.,  71  Bowlas  v.  Phenis  Ins.  Co.,  133  Ind. 
Ta.  119,  32  N.  W.  201,  66  Am.  Rep.  106,  32  N.  E.  319,  20  L.R.A.  400  and 
781.  note;  Kansas  Farmers'  Fire  Ins.  Co. 

Note:  4  L.R.A.  539.  v.  Saindon,  52  Kan.  486,  35  Pac.  15, 

13.  Dover     Glass     Works     Co.    v.  39  A.  S.  R.  356. 

American  Fire  Ins.  Co.,  1  Marv.  (Del.)  16.  Bowlus  v.  Phenix  Ins.  Co.,  133 
.32,  29  Atl.  1039,  65  A.  S.  R.  264;  Ind.  106,  32  N.  E.  319,  20  L.R.A.  400. 
Plienix   Ins.   Co.  v.   Piekel,  119  Ind. 
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increase,  of  incumbrances  known  to  the  company  at  the  time  the 
insurance  was  effected.*' 

311.  Removal  before  Loss. — ^In  the  case  of  a  floating  policy  on 
personalty  covering  articles  of  a  particular  nature,  it  has  been  held 
that  a  mortgage  on  articles  insured  in  violation  of  a  provision  in 
the  policy  does  not  prevent  a  recovery  for  the  loss  of  those  articles 
where  the  mortgage  is  discharged  before  loss,  on  the  theory  that  a 
sale  and  repurchase  would  bring  the  new  articles  within  the  policy.** 
In  the  case  of  an  ordinary  policy  providing  that  it  shall  be  void  if 
the  insured  property  becomes  encumbered,  the  better  rule  is  that 
when  the  property  becomes  encumbered  the  policy  is  avoided,  and 
that  it  is  immaterial  that  the  incumbrance  is  discharged  before  a 
loss.*'  Some  courts  have  held,  however,  that  the  fact  that  the  prop- 
erty is  so  mortgaged  does  not  avoid  the  policy,  provided  the  mortgage 
is  paid  off  and  satisfied  prior  to  the  loss,  as  such  payment  operates  to 
restore  the  property  to  the  protection  of  the  policy.** 

312.  Use  of  Steam  Engine;  Defect  in  Sprinkler  System. — ^Under 
a  policy  providing  that,  if  an  engine  is  stationed  on  the  insured 
premises  in  proximity  to  buildings,  the  president  of  the  company 
shall  appoint  a  committee  to  examine  and  ascertain  the  amount  of 
the  increased  risk,  and,  if  increased,  the  insured  shall  pay  an  ad- 
ditional premium,  the  use  of  an  engine  on  the  insured  premises  does 
not  of  itself  necessarily  forfeit  the  policy  nor  increase  the  risk ;  but. 
if  the  risk  is  increased,  and  loss  by  fire  caused  thereby,  the  insurer, 
in  the  event  that  no  additional  premium  note  has  been  given,  is 
released  from  liability,  unless  it  has  neglected  for  an  unreasonable 
time  after  notice  to  appoint  the  committee  and  to  make  the  examina- 
tion provided  for.  If  it  has  been  guilty  of  unreasonable  delay  it 
cannot  insist  on  a  forfeiture.*  A  clause  prohibiting  the  use  of  "steam- 
threshing  machines"  without  certain  precautions  does  not  prohibit 
the  use  of  steam-threshing  machine  engines  for  purposes  other  than 
threshing,  but  does  prohibit  the  use  of  such  engines  for  such  other 
purposes  without  the  required  precautions.*  But  the  use  on  insured 
premises  of  an  engine  regularly  employed  in  grinding  bark  in  a 

17.  Kister  v.  Lebanon  Mut.  Ins.  Co.,  20.  Born  v.  Home  Ins.  Co.,  110  la. 
128  Pa.  St.  553,  18  Atl.  447,  15  A.  S.  379,  81  N.  W.  676,  80  A.  S.  R.  3!fH> 
R.  696,  5  L.R.A.  646;  Gould  v.  Dwel-  and  note;  Cottingham  v.  Maryland 
ling-House  Ins.  Co.,  134  Pa.  St.  570,  Motor  Car  Ins.  Co.,  168  N.  C.  259,.  84 
19  Atl.  793, 19  A.  S.  R.  717.  S.  E.  274,  L.R.A.1915D  344. 

18.  State   Ins.   Co.   v.   Schreck,  27  Note:  10  L.R.A.(N.S.)  739. 

Neb.  527,  43  N.  W.  340,  20  A.  S.  R.       1.  Schaeffer  v.  Fanners'  Mut.  Fire- 
696,  6  L.R.A.  624.  Ins.  Co.,  80  Md.  563,  31  Atl.  317,  45 

19.  German-American    Ins.    Co.    t.  A.  S.  R.  361. 

Hnmphrey,  62  Ark.  348,  35  S.  W.  428,       2.  Siemers   v.    Meeme   Mut.    Home 
54  A.  S.  R.  297.  Protection  Ins.  Co.,  143  Wis.  114,  126 

Notes:  80  A-  S.  R.  305;  10  L.R.A.   N.  W.  669,  139  A.  S.  R.  1083. 
(N.S.)  739. 
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tannery  la  not  ground  tor  forfeiting  an  insurance  pouey  releasing 
the  company  from  liabilily  for  loss  by  fire  resulting  from  the  use  of 
'"any  steam  engine  temporarily  employed  for  the  purpose  of  threshing 
out  crops  of  any  kind."  *  The  use  of  wood  to  mfJce  power  in  a  steam 
engine,  not  only  when  moving  it  to  the  place  where  it  was  to  operate 
a  threshing  machine,  but  also  to  run  the  machine  for  some  time  before 
any  coal  was  used,  and  then  continuing  to  use  wood,  together  with 
a  small  quantity  of  coal,  until  a  fire  occurred, — ^is  not  'permitted  by 
an  insurance  policy  which  requires  the  use  of  "coal  for  fuel,  with 
sufficient  wood  to  kindle  or  start  the  fire."  *  A  clause  in  an  insurance 
policy  indemnifying  the  insured  against  loss  resulting  from  the 
accidental  discharge  of  an  automatic  fire  extinguisher,  which  requires 
the  insured  immediately  to  notify  the  company  of  any  known  defect 
which  shall  render  such  extinguisher  more  than  usually  hazardous 
and  cause  such  defect  to  be  immediately  repaired,  has  reference  only 
to  a  defect  in  the  extinguisher  itself  and  not  to  any  other  contrivance 
in  the  establishment  of  the  insured.' 

313.  Impairment  of  Insurer's  Right  to  Subrogation. — ^As  is  stated 
in  a  subsequent  part  of  this  article,*  on  the  payment  of  a  loss  under 
a  policy  the  insurer  is  entitled  to  be  subrogated  pro  tanto  to  the  rights 
of  the  insured  against  the  person  primarily  liable  for  the  loss.  Where 
one  primarily  liable  is  released  from  all  liabiUty  the  insured  loses  his 
rights  against  the  insurer.'  But  a  party  insured  in  a  fire  policy  may 
settle  with  and  release  one  whose  alleged  negligent  act  caused  the  loss 
to  the  injured  property  from  all  claim  for  injuries  not  covered  by  the 
insurance,  without  prejudice  to  his  right  of  recovery  against  the  insur- 
ance company  for  the  loss  by  fire.*  While  a  stipulation  in  a  bill  of 
lading  giving  a  carrier  the  benefit  of  any  insurance  on  the  goods 
carried  does  not  avoid  the  policy  as  a  sale,  assignment,  transfer,  or 
pledge  of  interest,*  yet  it  would  seem  that  owing  to  the  insurer's  legal 
right  to  subrogation  ^e  insured  cannot  give  to  a  carrier,  after  the 
policy  has  been  issued,  the  right  to  the  benefit  of  insurance  without 
losing  his  rights  against  the  insurer.*"  A  fortiori  a  provision  that 
the  insurance  shall  not  inure  to  tlie  benefit  of  any  carrier  is  not  void 

3.  Schaeflfer  v.  Farmers'  Mut.  Fire  L.R.A.(N.S.)  698  and  note. 

lbs.  Co.,  80  Md.  563,  31  Atl.  317,  45  8.  Insurance  Co.  of  North  America 

A.  S.  R.  361.  v.  Fidelity  Title,  etc.,  Co.,  123  Pa.  St. 

4.  Thurston  v.  Burnett,  etc.,  Ins.  523,  16  Atl.  791,  10  A.  S.  E.  546,  2 
Co.,  98  'Wis.  476,  74  N.  W.  131,  41  L.R.A.  586;  Brown  v.  'Vermont  Mut. 
L.R.A.  316.  Fire  Ins.  Co.,  83  Vt.  161,  74  AtL  1061, 

5.  Wertheimer-Swarts  Shoe  Co.  v.  29  L.R.A.(N.S.)  698  and  note. 
United  States  Casualty  Co.,  172  Mo.  9.  Jackson  Co.  t.  Boylston  Mnt.  Ins. 
135,  72  S.  W.  635,  95  A.  8.  E.  500,  Co.,  139  Mass.  508,  2  N.  E.  103,  52 
61  L.R.A.  766.  Am.  Rep.  728. 

6.  See  infra,  par.  568.  10.  Insurance  Co.  of  North  Americ* 

7.  Brown  v.  "Vermont  Mut.  Fire  v.  Easton,  73  Tex.  167,  11  S.  W.  180, 
Ins.  Co.,  83  Vt.  161,  74  Atl.  1061,  29  3  L.R.A.  424. 
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as  in  restraint  of  trade  or  contrary  to  public  policy  and  a  stipolation 
in  a  bill  of  lading  giving  the  carrier  the  benefit  of  any  insurance 
cannot  be  given  effect  as  against  the  insurer ;  ^^  and  a  shipper  who 
contracts  to  give  the  carrier,  who  may  become  liable  for  the  loss  of  the 
goods  shipped,  the  benefit  of  any  insurance  that  may  be  effected 
thereon  cannot,  in  case  of  loss  through  the  carrier's  negligence, 
recover  upon  a  policy  so  providing.**  If  an  insured  has  lost  his  right 
to  indemnity  because  of  a  breach  of  a  policy  of  insurance  made  pay- 
able to  a  mortgagee  as  his  interest  may  appear,  and  the  latter  cannot 
or  will  not  assign  his  mortgage  to  the  insurer  so  that  it  can  be  sub- 
rogated to  his  rights,  such  mortgagee  cannot  recover  anything  on  the 
policy,  if  it  stipulates  that  the  insurer,  if  it  elects  to  pay  the  amount 
secured  by  the  mortgage,  shall  be  entitled  to  an  assignment  thereof, 
if  no  liability  exists  as  to  the  mortgagor.** 

314.  Precautions  against  Loss  Generally. — Some  courts  consider 
representations  made  by  an  insured  in  his  application  for  a  policy 
as  to  the  precautions  employed  against  fire  as  in  the  nature  of  promis- 
sory representations  which  must  be  substantially  complied  with  or  the 
policy  is  avoided.  This  is  held  to  be  true  as  to  a  statement  with 
reference  to  an  examination  of  the  insured  building  after  work 
therein  ceases  for  the  day,**  or  a  statement  that  casks  of  water  are 
kept  in  named  places  on  the  premises.*'  Other  courts  hold  that  such 
statements  are  not  continuing  in  their  nature,  and  that  it  is  sufficient 
if  they  are  true  when  made.  This  is  held  to  be  true,  for  example,  of 
a  statement  in  an  application  that  the  facilities  for  extinguishing  fire 
were  a  "force-pump  and  abundance  of  water."  *•  There  are  examples, 
however,  of  express  promissory  warranties  as  to  precautions  against 
loss.  But  even  such  warranties,  if  based  on  the  application,  must  be 
deemed  to  be  made  subject  to  the  custom  and  course  of  business  of 
the  insured  and  when  that  custom  necessarily  causes  a  suspension  of 
the  precautions  at  some  seasons  of  the  year  the  warranty  will  not 
be  held  to  apply  to  those  seasons.*'  A  provision  in  a  policy  that  "it 
shall  be  the  duty  of  the  insured  to  use  their  best  endeavors  for  saving 
and  preserving  the  property"  defines  the  duty  of  the  insured  when 
the  property  covered  by  the  policy  is  on  fire,  or  when  it  is  so  menaced 
by  fire  in  its  vicinity  that  damage  is  likely  to  result,  and  does  not 

11.  Insurance  Co.  of  North  America  14.  Honghton  ▼.  Manufacturers' 
V.  Easton,  73  Tex.  167,  11  S.  W.  180,  Mut.  Fire  Ins.  Co.,  8  Mete.  (Mass.) 
3  L.R.A.  424.  114,  41  Am.  Dec.  489. 

12.  Inman  v.  South  Carolina  B.  Co.,  16.  Jones  Mfg.  Co.  r.  Manufactnr- 
129  U.  S.  128,  9  S.  Ct.  249,  32  U.  S.  ers'  Mut.  Fire  Ins.  Co.,  8  Cush.  (Mass.) 
(li.  ed.)  612;  Fayerweather  v.  Phenix  25  Wis.  291,  3  Am.  Rep.  76. 

Ins.  Co.,  118  N.T.  324,  23  N.  E.  192,       16.  GUliat  v.  Pawtueket  Mut.  Fire 
«  L.RjS..  805.  Ins.  Co.,  8  R.  I.  282,  91  Am.  Dec.  229. 

IS.  Attleborough  Sav.  Bank  v.  Se-       17.  May  t.  Buckeye  Mut.  Ins.  Co, 
«arity  Ins.  Co.,  168  Mass.  147,  46  N.  82,  54  Am.  Dec.  742. 
E.  390,  60  A.  S.  R.  373. 
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apply  to  some  action  by  which  the  risk  of  the  property  taking  fire 
might  be  increased.** 

315.  Employment  of  Watchman. — Statements  by  an  insured  in  an 
application  as  to  the  employment  of  a  watchman  have  been  construed 
as  continuing  or  promissory  warranties,  where  the  policy  makes  the 
statements  in  the  application  warranties,*'  and  it  is  quite  usual  to 
insert  in  a  policy  on  a  manufacturing  establishment  a  clause  requiring 
the  employment  of  a  watchman.  Such  a  clause  need  not  be  strictly, 
but  only  substantially,  complied  with  *"  and  where  the  provision  is 
contained  on  a  slip  pasted  on  the  face  of  the  policy,  which  makes  "no 
reference  to  it,  a  failure  to  comply  with  it  does  not  forfeit  the  right 
to  recover  for  a  loss  not  due  to  the  failure  to  keep  a  watchman.*  While 
there  b  authority  to  the  contrary,*  the  better  view  is  that  an  insurer 
is  not  relieved  from  liability  for  its  loss  by  fire,  if  the  fire  occurs  during 
the  absence  of  the  watchman  whom  the  insured  has  warranted  to 
have  at  all  times  on  guard,  where  he  left  without  the  owner's  knowl- 
edge,* but  to  entitle  the  assured  to  recover,  it  must  appear  that  he  has 
in  good  faith  employed  a  watchman  to  perform  the  duties  required  by 
the  terms  of  the  policy.*  If  a  policy  contains  a  permission  for  the 
works  to  remain  idle,  accompanied  by  a  warranty  by  the  assured  "that 
at  all  times  when  the  above  works  are  idle  and  inoperative,  one  or 
more  watchmen  shall  be  kept  constantly  on  duty  at  night,"  the 
assured  is  not  required  to  keep  a  watchman  at  night  when  the  works 
are  operated  during  the  day,*  or  on  Sunday  during  the  customary 
cessation  of  operation  on  that  day.*  But  a  warranty  that  there  shall 
be  a  watchman  nights  is  broken  if  no  watch  is  kept  from  twelve 
o'clock  Saturday  night  till  twelve  o'clock  Sunday  night,  though  the 
insured,  in  answer  to  a  question  as  to  whether  any  one  is  on  duty  after 
the  watchman  goes  off  duty,  answers  that  the  building  is  left  alone  on 

18.  Siemers  v.  Meeme  Mnt.  Home  3.  Rankin  v.  Amazon  Ins.  Co.,  89 
Protection  Ins.  Co.,  143  Wis.  114,  126  Cal.  203,  26  Pac.  872,  23  A.  S.  R.  460; 
N.  W.  669,  139  A.  S.  R.  1083.  McGannon  v.  Michigan  Millers'  Mut. 

19.  aiendale  Woolen  Co.  v.  Protec-  Fire  Ins.  Co.,  127  Mich.  636,  87  N.  W. 
tion  Ins.  Co.,  21  Conn.  19,  54  Am.  61,  89  A.  S.  R.  501,  54  L.R.A.  739; 
Dec.  309;  Sheldon  v.  Hartford  Fire  McGannon  v.  Millers'  Nat  Ins.  Co.  of 
Ins.  Co.,  22  Conn.  235,  58  Am.  Dec.  Illinois,  171  Mo.  143,  71  S.  W.  160, 
420;  Blumer  v.  Phoenix  Ins.  Co.  of  94  A.  S.  R.  778. 

Brooklyn,  48  Wis.  535,  4  N.  W.  674,  Notes:    34    L.R.A.(N.S.)    564;    21 

33  Am.  Rep.  830.  Ann.  Cas.  847,  848. 

Note:   21  Ann.  Cas.  846   (wherein  4.  Rankin  v.  Amazon  Ins.  Co.,  89 

cases  to  the  contrary  are  also  cited).  CaL  203,  26  Pac.  872,  23  A.  S.  R.  460. 

20.  Note:  21  Ann.  Cas.  845.  5.  Mackintosh  v.  Agricultoral  Fire 

1.  Hart  V.  Niagara  Fire  Ins.  Co.,  9  Ins.  Co.,  150  Cal.  440,  89  Pac.  102, 
Wash.   620,  38  Pac.   213,  27  L.R.A.   119  A.  S.  R.  234. 

86.  6.  Liverpool,  etc.,  Ins.  Co.  v.  Tilla- 

2.  Whealton  Packing  Co.  v.  ^tna  mook  Lumbering  Co.,  178  Fed.  161, 
Ins.  Co.,  185  Fed.  108,  107  C.  C.  A.  101  C.  C.  A.  481,  21  Ann.  Cas.  844. 
113,  34  L.R.A.(N.S.)  563  and  note. 
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Sundays.'  It  is  not  necessary  to  avoid  a  breach  of  a  condition  against 
the  insured  premises  being  idle  and  unoccupied  that  the  works  insured 
be  kept  in  full  operation,  nor  that  all  the  parts  thereof  should  be  kept 
going  every  day.*  A  man  employed  to  watch  in  the  daytime,  and  who 
is  permitted  to  sleep  at  night,  is  not  a  watchman  at  night,  within  the 
meaning  of  a  fire  insurance  policy  providing  that  a  "watchman  shall 
be  employed  by  the  insured,  to  be  in  and  about  the  premises  day  and 
night"  •  and  the  policy  has  been  held  to  be  avoided  in  case  the  watch- 
man was  asleep  at  the  time  of  the  fire.*'  Where  a  constant  watch  is 
required  by  the  policy  it  is  not  sufficient  to  employ  one  who  visits  the 
plant  only  occasiontdly,  as  twice  during  the  night.**  A  provision 
in  a  policy  of  burglary  insurance  in  favor  of  the  occupant  of  the 
fourth  floor  of  a  building,  which  requires  the  employment  of  a  private 
watchman  within  the  premises  when  not  open  for  the  transaction 
of  business,  requires  a  watchman  on  the  floor  occupied  by  assured; 
and  the  maintenance  of  a  watchman  in  the  building  who  has  no 
direct  access  to  the  room  where  the  insured  property  is  situated  is 
not  sufficient,  the  policy  defining  "premises"  as  the  rooms  occupied 
by  the  insured.**  Ordinarily,  however,  the  requirement  that  the 
watchman  be  employed  on  the  premises  does  not  mean  that  he  must 
be  constantly  in  tiie  insured  building,  but  it  is  sufficient  if  he  is  in  and 
around  it  in  the  proper  exercise  of  his  duties.** 

316.  Additional  Insurance  in  General. — Standard  insurance  poli- 
cies usually  provide  that  a  forfeiture  shall  be  incurred  by  procuring 
additional  insurance  without  the  consent  of  the  insurer ;  and  procuring 
additional  valid  insurance  without  the  written  consent  of  the  insurer 
unquestionably  avoids  the  policy,  unless  the  company  has  waived  the 
right  to  insist  upon  such  forfeiture.**  And  an  increase  of  risk  is  not 
easential,  even  under  a  statute  providing  that  on  issuing  a  policy  the 
insurer  shall  cause  the  structure  insured  to  be  examined  and  that 
a  recovery  may  be  had  in  the  absence  of  a  change  increasing  the  risk, 
as  the  statute  refers  merely  to  the  condition  of  the  building.*'  A 
condition  that  every  person  "insuring"  must  give  notice  "of  any 
other  insurance  effected,"  etc.,  applies  to  subsequent  as  well  as  prior 
insurance.*'  However,  an  npphcation  for  additional  insurance  will 
not  avoid  a  policy  under  a  provision  therein  that  it  shall  be  void  if 

7.  Ripley  v.  JEtna  Ins.  Co.,  30  N.   York,  239  Pa.  St.  589,  86  AU.  1095, 
Y.  136,  86  Am.  Deo.  302.  46  LJl.A.(N.S.)  574. 

8.  Mackintosh  v.  Agricultural  Fire       13.  Note:  21  Ann.  Cas.  848. 

Ins.  Ck).,  150  Cal.  440,  89  Pae.  102,  14.  Queen  Ins.  Co.  v.  Young,  86 
119  A.  S.  R.  234.  Ala.  424,  5  So.  116, 11  A.  S.  R.  51. 

9.  Ranldn  V.  Amazon  Ins.  Co.,  89       15.  Sun  Fire  0£Bce  v.  Clark,  53  Ohio 
Cal.  203,  26  Pac.  872,  23  A.  S.  R.  460.   St.  414,  42  N.  E.  248,  38  LJI.A.  562. 

10.  Note:  21  Ann.  Cas.  847.  16.  Warwick     Monmouth     County 

11.  Note:  21  Ann.  Cas.  848.  Mut.  Fire  Ins.  Co.,  44  N.  J.  L.  83,  43 

12.  Axe  V.  Fidelity,  etc,  Co.  of  New   Am.  Rep.  343. 
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assured  shall  procure  «my  other  contract  of  insurance,  whether  valid 
or  not,  on  the  property,  if  both  the  owner  and  the  company  to  which 
the  application  for  additional  insurance  is  made  understand  that  no 
risk  is  assumed  under  it.*^ 

317.  Validity  of  Other  Insurance. — The  question  whether  the  exist- 
ence of  a  voidable  or  void  policy  is  a  breach  of  an  affirmative  war- 
ranty against  other  insurance  *'  is  very  similar  to  the  question  whether 
the  procurance  of  such  a  policy  is  a  breach  of  a  promissory  warranty 
against  other  insurance.  Some  courts  hold  that  in  order  to  avoid  a 
policy  on  account  of  a  subsequent  insurance  against  an  express  con- 
dition therein,  it  must  appear  that  such  subsequent  insurance  is  valid 
and  that  the  policy  upon  which  it  is  made  is  capable  of  being  enforced. 
If  it  cannot  be  enforced  it  is  no  breach  of  the  prior  policy,*'  and, 
according  to  some  courts,  this  is  true  though  the  loss  is  paid  for 
under  the  subsequent  unenforceable  policy ;  **  but  other  courts  have 
made  the  question  of  breach  depend  on  whether  the  subsequent  insurer 
avoids,  or  treats  as  valid,  the  policy.*  On  the  other  hand,  the  view 
has  been  adopted  in  some  jurisdictions  that  a  condition  against  other 
insurance  on  the  same  property  is  broken,  although  the  policy  subse- 
quently issued  in  violation  of  such  condition  be  voidable.'  Again, 
a  policy  conditioned  to  be  void  in  case  of  other  insurance  above  a 
certain  sum  without  written  consent  is  avoided  by  subsequent  valid 

17.  National  Mut.  Fire  Ins.  Co.  v.  31,  96  L.  T.  N.  S.  1,  23  Times  L,  Eep. 
Duncan.  44  Colo.  472,  98  Pa«.  634,  20  200,  1  British  Rul.  Qaa.  34  and  note. 
L.R.A.(N.S.)  340.  20.  Thomas  v.  Builders'  Mnt.  Fire 

Note:  1  British  Rul.  Cas.  55.  Ins.  Co.,  119  Mass.  121,  20  Am.  Rep. 

18.  See  supra,  par.  242.  317  and  note;  Knight  v.  Eureka  Fire, 

19.  Hubbard  v.  Hartford  Fire  Ins.  etc.,  Ins.  Co.,  26  Ohio  St.  664,  20  Am. 
Co.,  33  la.  325,  11  Am.  Rep.  125;  Rep.  778  (voidable  policy  paid) ;  Fire- 
Lindley  v.  Union  Farmers'  Mut.  Fire  man's  Ins.  Co.  v.  Holt,  35  Ohio  St 
Ins.  Co.,  65  Me.  368,  20  Am.  Rep.  701  189,  35  Am.  Rep.  601  (breach  of  con- 
(other  insurance);  Sweating  v.  Mu-  dition  as  to  title;  payment  made  un- 
tual  Fire  Ins.  Co.,  83  Md.  63,  34  Atl.  der  voidable  policies). 

826,  32  L.R.A.  570  (second  policy  void  Note:  1  British  Rul.  Cas.  41. 
because  of  existence  of  first) ;  Jackson  1.  Note:  1  British  Rul.  Cas.  45. 
V.  Massachusetts  Mut.  Fire  Ins.  Co.,  2.  Stevenson  v.  Phceniz  Ins.  Co.,  83 
23  Pick.  (Mass.)  418,  34  Am.  Dec.  Ky.  7,  4  A.  S.  R.  120  (new  policy 
69  and  note  (provision  in  second  pol-  voidable  because  of  existence  of  old 
icy  against  other  insurance) ;  Clark  v.  policy) ;  Allen  v.  Merchants'  Mut.  Ins. 
New  England  Mut.  Fire  Ins.  Co.,  6  Co.,  30  La.  Ann.  1386,  31  Am.  Rep. 
Cush.  (Mass.)  342,  53  Am.  Dec.  44  243;  Funke  v.  Minnesota  Farmers' 
(unenforceable  because  of  breach  of  Mut.  Fire  Ins.  Ass'n,  29  Minn.  347, 
warranty  as  to  incumbrances) ;  Thom-  13  N.  W.  164,  43  Am.  Rep.  216  (new 
as  v.  Builders'  Mut.  Fire  Ins.  Co.,  policy  voidable  because  of  existence  of 
119  Mass.  121,  20  Am.  Rep.  317  and  old) ;  Somerfield  v.  State  Ins.  Co.,  8 
note;  Jersey  City  Ins.  Co.  v.  Nichol,  Lea  (Tenn.)  547,  41  Am.  Rep.  662 
35  N.  J.  Eq.  291,  40  Am.  Rep.  625 ;  (second  policy  voidable  because  of  ex- 
Equitable  Fire,  etc.  v.  Ching  Wo  istenee  of  first). 
Hong,  [1907]  A.  C.  96,  76  L.  J.  C.  PI.  Note:  1  British  Rul.  Cas.  43  et  seq. 
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insurance  above  that  sum  not  consented  to,  although  such  subsequent 
insurance  also  avoided  certain  other  insurance  contemporaneous  with 
the  policy  in  question,  and  thus  brought  tie  amount  of  insurance 
within  the  amount  allowed  by  that  policy.  Any  other  rule  would 
make  it  optional  with  the  insured  which  prior  insurance  should  be 
considered  valid.*  To  avoid  the  effect  of  the  rule  adopted  in  most 
jurisdictions,  insurers  have  inserted  in  their  policies  a  provision  against 
other  insurance  "whether  valid  or  not."  Some  courts  have  held  sucli 
a  provision  to  be  void,*  but  some  effect  is  usually  given  to  it.  Under 
such  a  provision  it  is  usually  held  that  another  policy,  in  and  of  itself 
invalid  and  void,  so  that  it  constitutes  no  contract  of  insurance,  is 
not  within  the  prohibition,  but  if  to  avoid  it  requires  the  production 
of  extraneous  facts,  it  is  within  the  prohibition,*  though  some  courts 
have  given  effect  to  the  provision  and  held  a  void  policy  within  it." 

318.  Knowledge  and  Consent  of  Insured. — If  additional  insurance 
is  taken  out  on  property  without  the  consent  or  knowledge  of  the 
insured,  and  there  is  no  acquiescence  in  or  ratification  of  it  by  him, 
such  insurance  is  not  a  violation  of  a  clause  in  the  insurance  policy 
making  additional  insurance  a  ground  of  forfeiture  of  the  policy." 
But  where  the  insured  ratifies  the  unauthorized  act  of  another  in 
taking  out  the  additional  insurance,  by  accepting  the  benefits  of  it, 
the  policy  is  forfeited,  even  though  the  insured  had  no  knowledge  of 
the  additional  insurance  prior  to  the  destruction  of  the  insured  prop- 
erty.' Insurance  taken  out  by  a  mortgagee  under  authority  of  the 
mortgage  to  do  so  if  the  mortgagor  fails  to  insure,  after  the  mortgagor 
had  secured  a  policy,  and  which  the  mortgagee  promised  to  cancel 
upon  learning  the  facts,  does  not  avoid  the  policy  of  the  mortgagor 
under  a  provision  therein  making  it  void  if  insured  shall  make  or 
procure  any  other  contract  of  insurance.' 

319.  Permission  to  Obtain  Other  Insurance. — According  to  one 
view,  implied  authority  to  procure  additional  insurance  is  given  by 
a  written  statement,  signed  by  the  company's  agent,  bearing  even 
date  with  the  policy,  and  attached  thereto,  as  a  part  thereof,  to  the 
effect  that  if,  at  the  time  of  a  fire,  the  whole  amount  of  insurance  on 
the  property  shall  be  less  than  eighty  per  cent  of  the  actual  cash  value 
thereof,  the  company  shall  be  liable  for  only  such  proportion  of  the 

3.  Royal  Ins.  Co.  v.  McCrea,  8  Lea      Note:  1  British  Rul.  Cas.  52. 
(Tenn.)  531,  41  Am.  Rep.  656.  6.  Note:  1  British  Rul.  Cas.  53. 

4.  Gee  v.  Cheshire  Mut.  Fire  Ins.      7.  Hnmble  v.  German  Alliance  Ins. 
Co.,  55  N.  H.  65,  20  Am.  Rep.  171.  Co.,  85  Kan.  140,  116  Pac.  472,  Ana 

5.  Phoenix  Ins.  Co.  t.  Lamar,  106  Cas.  1912D  630  and  note. 

Ind.  513,  7  N.  E.  241,  55  Am.  Rep.      8.  Note:  Ann.  Cas.  1912D  633. 
764  (new  policy  voidable  for  other  in-      9.  Kelley  v.  People's  Nat.  Fire  Ins. 
Burance  held  within  provision) ;  Gee  v.  Co.,  262  HI.  158,  104  N.  E.  188,  50 
Cheshire  County  Mut.  Fire  Ins.  Co.,   LJl.A.(N.S.)  1164. 
55  N.  H.  65,  20  Am.  Rep.  17L 
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loss  or  damage  as  the  amount  insured  by  the  policy  shall  bear  to 
said  eighty  per  cent  of  said  actual  cash  value.  ^"  On  the  other  hand, 
it  has  been  held  that  a  "standard  guaranty  to  maintain  eighty  per 
cent  insurance,"  stamped  on  the  face  of  a  policy,  does  not  super- 
sede a  provision  that  tixe  policy  shall  be  void  in  case  of  other  insur- 
ance, at  least  when  that  policy  itself  is  for  more  than  eighty  per 
cent  of  the  value  of  the  property.**  Concurrent  insurance  means  any 
insiu-ance  running  with  that  of  the  defendant  insurer  and  sharing  its 
risk,  and  includes  policies  covering  not  only  a  pju-t  of  defendant's 
risk  but  all  of  it  and  more.  "Other  concurrent  insurance  permitted," 
in  the  absence  of, any  limitation  in  amount,  should  not  be  construed 
to  require  the  later  policies  exactly  to  concur  in  covering  all  of  the 
Insured  property,  nor  in  covering  all  the  period  of  time  of  the  insur- 
ance.*' A  concurrent  insurance  clause  in  a  fire  policy  permits  the 
procurement  of  a  marine  policy  which  is  waiTanted  free  from  par- 
ticular average.*'  Where  there  is  a  provision  in  a  policy  against  other 
insurance  in  excess  of  a  named  per  cent  of  "estimated  cash  value," 
and  the  policy  names  a  sum  as  the  estimated  cash  value,  the  amount 
named  in  the  policy,  and  not  the  actual  or  estimated  value  at  a  subse- 
quent time,  governs  the  extent  of  other  insurance  permitted.** 

320.  Identity  of  Property  or  Interest. — In  order  to  constitute 
double  insurance,  whereby  a  contract  of  insurance  is  invalidated  under 
a  clause  in  the  policy  forbidding  other  insurance  upon  the  subject 
matter  of  the  contract,  the  insurable  interest  of  the  policy  in  question, 
and  that  of  the  contract  claimed  to  avoid  it  under  the  clause  referred 
to,  must  be  identical.*'  Accordingly  insurance  procured  by  a  mort- 
gagee does  not  avoid  the  mortgagor's  policy,*"  nor  does  a  policy  pro- 
cured by  a  carrier  avoid  the  owner's  policy,*^  unless  the  carrier  insures 
also  the  owner's  interest.**  A  provision  against  other  insurance  is 
not  violated  by  other  insurance  on  different  property  thougli  situ- 

10.  Pool  V.  Milwaukee  Mechanics'  Co.  v.  Allen,  43  N.  Y.  389,  3  Am.  Rep 
Ins.  Co.,  91  Wis.  530,  65  N.  W.  54,  711. 

51  A.  S.  R.  919.  Note:  11  Ann.  Cas.  960. 

11.  Cutler  V.  Royal  Ins.  Co.,  70  16.  Home  Ins.  Co.  of  New  York  v 
Conn.  566,  40  Atl.  529,  41  L.R.A.  159.  Koob,  113  Ky.  360,  68  S.  W.  453, 101 

12.  Washburn-Holligan  Coffee  Co.  A.  S.  R.  354,  58  L.R.A.  58;  Jackson 
r.  Merchants'  Brick  Mut.  Fire  Ins.  Co.,  v.  Massachusetts  Mut.  Fire  Ins.  Co., 
110  La.  423,  81  N.  W.  707,  80  A.  S.  23  Pick.  (Mass.)  418,  34  Am.  Dec  69. 
B.  311.    And  see  supra,  par.  243.  17.  California    Ins.    Co.    v.   Union 

13.  Globe,  etc.,  Ins.  Co.  v.  Alaska-  Compress  Co.,  133  U.  S.  387,  10  S. 
Portland  Packers'  Ass'n,  205  Fed.  32,  Ct.  365,  33  U.  S.  (L.  ed.)  730. 

123  C.  C.  A.  340,  49  L.R.A.(N.S.)  374.       Note:  11  Ann.  Cas.  960. 

14.  Elliott  V.  Lycoming  County  Mut.       18.  Note :  11  Ann.  Cas.  960. 

Ins.  Co.,  66  Pa.  St.  22,  5  Am.  Rep.  An  insurance  by  a  carrier  for  the 

323.  benefit  of  "whom  it  may  concern"  will 

15.  Haire  v.  Ohij  Fanners'  Ins.  Co.,  not  be  applied  to  the  owner's  interest 
93  Mich.  481,  53  N.  W.  623,  32  A.  to  avoid  the  policy,  unless  it  was  ppo- 
S.  R.  516 ;  Springfield  Fire,  etc.,  Ins.  cured  for  or  ratified  by  him.    Western 
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ated  on  the  same  premises,^'  but  where  the  stock  of  goods  insured  is 
removed  to  and  merged  in  another  stock,  which  is  insured  under 
policies  covering  accruing  stock,  the  insurance  on  the  latter  will  cover 
the  former;  and  if  e£Pected  without  the  consent  of  the  first  insurer, 
the  policy  so  issued  is  void.**  And  a  policy  covering  the  interest  of 
a  co-owner  is  other  insurance  within  the  meaning  of  a  policy  cover- 
ing the  interest  of  all  the  owners.*  Even  a  provision  against  other 
insurance  in  favor  of  the  insured  or  any  other  person  or  parties 
interested  does  not  include  insurance  procured  without  the  knowl- 
edge and  consent  of  the  insured  by  a  third  person  who  has  no  interest 
in  the  first  policy,  although  he  has  or  claims  an  insurable  interest  in 
the  property.' 

321.  Substitution  of  Polices;  Expiration  beffi)re  Loss. — ^It  may  be 
said  to  be  the  rule  that  where  an  insurer  has  consented  to  the  pro- 
curement of  additional  insurance,  a  mere  substitution  of  one  policy 
for  another  does  not  violate  a  provision  against  other  insurance.' 
But  a  provision  against  subsequent  insurance  is  avoided  by  procuring 
new  policies  in  other  companies  though  not  exceeding  in  amount  the 
insurance  represented  by  the  application  aa  existing.*  There  is  a 
conflict  of  opinion  on  the  question  whether  the  fact  that  a  policy 
obtained  in  violation  of  a  warranty  expires  or  is  canceled  before  a  loss 
restores  the  liability  of  the  insurer.  Some  courts  hold  that  in  such 
a  case  the  insurer  is  liable ;  others  hold  that  it  is  not.' 

322.  Keeping  and  Safeguarding  Books  Generally;  '^ron  Safe 
Clause." — It  is  competent  for  the  parties  to  a  contract  of  fire  insurance 
to  stipulate  that,  in  order  to  preserve  exact  evidence  of  the  extent 
of  the  loss,  the  books  of  account  and  inventory  of  the  insured  shall 
be  kept  in  an  iron  safe ;  and  the  promise  of  the  insurer  to  indemnify 
the  insured  is  a  sufficient  consideration  to  support  such  undertaking. 
This  clause  is  usually  known  as  the  "iron  safe  clause."  •    The  evident 

Assur.  Co.  V.  Chesapeake  Ligliterage,  Equity  Fire  Ins.  Co.,  17  Ont.  L.  Rep. 

etc.,  Co.,  105  Md.  232,  65  Ati.  637,  11  214,  13  Ann.  Cas.  532. 

Ann.  Cas.  956  and  note.  *•  Conway  Tool  Co.  v.  Hudson  Riv- 

19.  Norwich  Fire  Ins.  Co.  v.  Boom-  er  Ins.  Co.,  12  Cush.  (Mass.)  144,  59 
er,  52  111.  442,  4  Am.  Rep.  618.  Am.  Dec.  172. 

20.  Washington  Ins.  Co.  v.  Hayes,  ^  5.  Notes:  80  A.  S.  R.  309,  310;  10 
17  Ohio  St.  4;}2,  93  Am.  Dec.  628.        L.R..^(N.8.)  740. 

1.  GiUett  v.  Liverpool,  etc.,  Ins.  Co.,  ,  .f:  3'1^  ^ncPZV"^'%^'l^ ^^"^^  a^"'' 
73  Wis.  203,  41  N.V  78,  9  A.  S.  E.  Jfl^f  S|^?  v^' Itnf  ^nl  ^ct 

o   xr-  IT-      T       r.  o  144  N.  C.  7,  56  S.  E.  506,  119  A.  S. 

-n^fF^,    .n,?   oo®\t    ;.\,„®^;  R-  924,  8  LJl.A.(N.S.)  839;  Gish  v. 

r^  ^i*.  ?;  f^"^  28  N.  E.  919    32  Insurance  Co.  of  Nortt  America,  18 

N.  E.  914,  36  A.  S.  R.  432,  19  L.R.A.  okla.  59,  87  Pac.  869, 13  L.R.A.(N.S.) 

114.  826. 

3.  Hartford  Fire  Ins.  Co.  v.  Red-  Note:  51  L.R.A.  699.  And  see  46 
ding,  47  Fla.  228,  37  So.  62, 110  A.  S.  L.R.A.(N.S.)  566  note  (burglary  pol- 
B.  118,  67  L.R.A.  518;  Thompson  v.  icy). 
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S  323  INSURANCE  14  E.  C.  L. 

intention  of  this  clause  of  the  contract  is  to  enable  the  insurance 
company,  by  means  of  accurate  records  of  the  business  of  the  insured, 
to  ascertain  with  substantial  certainty  and  definiteness  the  value  of 
the  stock  of  goods  destroyed  by  fire.'  The  condition  has  sometimes 
been  said  to  be  a  condition  precedent,*  but  it  is  more  accurate  to  say 
that  it  is  a  promissory  warranty,'  or  condition  subsequent.**  This 
clause,^  now  almost  universally  introduced  into  policies  of  insurance 
of  merchandise  kept  for  sale  against  loss  by  fire,  has  been  of  frequent 
consideration  by  the  courts,  and  usually  it  has  not  been  subjected  to 
any  narrowness  or  closeness  of  construction.  Legal  effect  has  been 
given  it  for  the  purpose  of  guarding  the  insurer  against  the  fraud  or 
imposition  of  the  insured ;  but  it  has  received  a  fair,  reasonable  inter- 
pretation, so  that  it  may  not  work  forfeitures,  or  defeat  the  claim  of 
the  innocent  insured  to  the  indemnity  promised  by  the  policy.*' 
While  a  literal  compliance  with  the  provision  is  sometimes  exacted,** 
most  courts  hold  that  a  substantial  compliance  is  sufficient.*'  Where 
the  various  clauses  of  the  iron  safe  clause  are  joined  by  the  conjunctive 
"and,"  it  has  been  considered  that  a  failure  to  do  one,  but  not  all,  of 
the  things  required  thereby  does  not  avoid  the  policy,**  but  a  failure 
to  do  one  of  the  things  required  by  the  usual  clause  is  generally  con- 
sidered a  breach  avoiding  the  policy.**  Notwithstanding  the  iron  safe 
clause  where  the  insured  has  failed  to  produce  the  books,  etc.,  as 
required  thereby  through  no  fault  of  his  own,  as  where  they  have 
been  stolen,  he  may  recover.** 

323.  Sufficiency  of  Books  of  Account. — A  covenant  "to  keep  a  set 
of  books  showing  a  complete  record  of  business  transacted,  including 

7.  -Everett-Hidley-Ragan  Co.  v.  Trad-  lipsitz,  130  Ga.  170,  60  S.  E.  531,  14 
era  Ins.  Co.,  121  Ga.  228,  48  S.  E.  918,   Ann.  Cas.  1070  and  note. 

104  A.  S.  R.  99.  Notes:  9  Ann.  Cas.  466;  Ann.  Cas. 

8.  Note:  51  L.R.A.  699.  1913C  1221. 

9.  .ffitna  Ins.  Co.  v.  Johnson,  127  Statutes  ii  force  in  some  jnrisdic- 
Ga.  491,  56  S.  E.  643,  9  Ann.  Cas.  tions  render  a  substantial  compliance 
461,  9  L.R.A.(N.S.)  667.  sufficient,  9  Ann.  Cas.  469  note;  Ann. 

Notes:  51  L.R.A.  699;  9  Ann.  Cas.  Cas.  1913C  1221  note;  51  LJI.A.  700 

467.  note. 

10.  Hanover  Fire  Ins.  Co.  v.  Craw-  14.  Connecticut  Fire  Ins.  Co.  of 
ford,  121  Ala.  2.58,  25  So.  912,  77  A.  Hartford  v.  Geary,  60  Neb.  338,  83 
S.  R.  55.  N.  W.  78,  51  L.R.A.  698. 

Note:  51  L.R.A.  699.  Note:  51  L.R.A.  700. 

11.  Western  Assnr.  Co.  of  Toronto  15.  Hammond  v.  Niagara  F4re  Ins. 
r.  McGlathery,  115  Ala.  213,  22  So.  Co.,  92  Kan.  851, 142  Pac.  936,  L.R.A. 
104,  67  A.  S.  R.  26;  iEtna  Ins.  Co.  v.  1915F  759;  King  v.  Concordia  Fire 
Johnson,  127  Ga.  491,  56  S.  E.  643,  Ins.  Co.,  140  Mich.  258,  103  N.  W. 
9  Ann.  Cas.  461,  9  L.R.A.(N.S.)  667.  616,  6  Ann.  Cas.  87. 

12.  Note:  9  Ann.  Cas.  467.  16.  German    Alliance    Ins.    Co.    v. 

13.  Western  Assur.  Co.  of  Toronto  Newbem,  25  Okla.  489,  106  Pac  826, 
V.  McGlathery,  115  Ala.  213,  22  So.  28  L.R.A.(N.S.)  337  and  note. 

104,  67  A.  S.  R.  26;  .^Etna  Ins.  Co.  v. 
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all  purchases  and  sales,  both  for  cash  and  credit,  together  with  the 
last  inventory  of  said  business,"  should  not  be  interpreted  to  mean 
such  books  as  would  be  kept  by  an  expert  bookkeeper,  but  it  is  satisfied 
if  the  books  kept  were  such  as  would  fairly  show,  to  a  man  of  ordinary 
intelligence,  "all  purchases  and  sales,  both  for  cash  and  credit."  " 
The  provision  imposes  on  the  insured  the  duty  to  preserve  in  intel- 
ligible form,  in  one  or  more  books  of  his  own  choice,  written  evidence 
of  his  purchases,  of  his'sales,  and  of  his  shipments.  If  such  evidence 
be  preserved,  the  insurer  is  guarded  against  the  fraud  and  imposition 
of  the  insured,  and  this  is  the  purpose  to  be  accomplished.**  It 
would  seem  that  the  iron  safe  clause  does  not  require  the  preservation 
of  the  books  of  original  entry,  where  other  books  containing  a  tiun- 
script  are  so  kept,**  and  undw  the  usual  iron  safe  clause  it  is  not  neces- 
sary to  preserve  books  showing  purchases  and  sales  before  the  last 
inventory.*"  There  is  a  sufficient  compliance  where  the  insured  keeps 
books  showing  how  many  goods  were  received,  and  how  many  were 
,  sold  from  the  date  of  the  issuance  of  the  policy  up  to  the  time  of  the 
fire,*  or  if  from  the  books  kept  by  the  insured,  with  the  assistance  of 
those  who  understand  the  system  on  which  they  were  kept,  the  amount 
of  purchases  and  the  amount  of  sales  can  be  ascertained,  and  cash 
transactions  distinguished  from  those  on  credit,  and  it  is  not  necessary 
that  the  particular  articles  bought  and  sold  be  shown.*  But  merely 
keeping  a  merchandise  account  showing  goods  purchased  from  time 
to  time,  some  of  the  entries  in  which  show  the  character  of  the  goods 
and  their  price,  while  many  others  merely  state  the  name  of  the  firm 
or  person  from  whom  they  were  purchased  and  the  amount,  is  not  a 
sufficient  compliance.'  Nor  is  the  provision  complied  with  by  merely 
keeping  a  daily  cash  book  which  only  shows  the  amount  of  cash 
taken  in  at  the  end  of  each  day,  giving  no  indication  of  the  source 
from  which  the  cash  is  derived,  whether  from  cash  sales,  the  payment 
of  past  due  bills,  or  otherwise,*  or  by  the  entry  merely  of  the  total 
proceeds  from  weekly  sales.'  Where,  however,  all  sales  are  for  cash 
it  has  been  held  sufficient  to  keep  the  day's  total  sales,  the  percentage 

17.  Liverpool,  etc.,  Ins.  Co.  v.  Kear-  son,  79  Ark.  266,  95  S.  W.  481,  116 
ney,  180  U.  S.  132,  21  S.  Ct.  326,  45  A.  S.  R.  75. 

U.  S.  (L.  ed.)  460.  2.  -ffitna  Ins.  Co.  v.  Lipsitz,  130  Ga. 

Notes:   51   L.R.A.   700   et  seq.;   9  170,  60  S.  E.  531,  14  Ann.  Cas.  1070 

Ann.  Cas.  467;  Ann.  Cas.  1913C  1222.  and  note. 

18.  Western  Assur.  Co.  of  Toronto  S.  Mtn&  Ins.  Co.  v.  Johnson,  127 
V.  MeGlathery,  115  Ala.  213,  22  So.  Ga.  491,  56  S.  E.  643,  9  Ann.  Cas.  461, 
104,  67  A.  S.  R.  26.  9  L.R.A.(N.S.)  667. 

Note:  51  L.R.A.  700.  4.  Everett-Ridley-Ragan      Co.      v. 

19.  Note:  15  L.R.A.(N.S.)  472,  473.   Traders'  Ins.  Co.,  121  Ga.  228,  48  S. 

20.  Notes:  15  L.R.A.(N.S.)  472;  9   E.  918,  104  A.  S.  R.  99. 

Ann.  Cas.  467.  5.  Fisher  v.  Sun  Ins.  Co.,  74  W.  Va. 

1.  Security  Mut.  Ins.  Co.  v.  Wood-  694,  83  S.  E.  729,  L.R.A.1915C  619. 
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of  profits  being  known  so  that  the  goods  on  hand  may  be  ascertained.* 
The  better  rule  is  that  the  fact  that  balances  from  a  set  of  books  con- 
taining an  itemized  statement  of  business  transacted  by  the  insured 
during  a  portion  of  the  term  covered  by  the  policy  were  carried  for- 
ward into  a  new  set  of  books  which  were  kept  in  a  fireproof  safe,  the 
old  books  being  exposed  to  fire,  and  lost,  will  not  satisfy  the  "iron 
safe  clause"  requiring  the  preservation  of  complete  records  of  assured's 
business  during  the  life  of  the  policy,'  though  there  is  authority  to 
the  effect  that  this  is  a  substantial  compliance  with  the  condition.* 

324.  Taking  Inventory. — Where  the  policy  requires  the  insured  to 
take  an  inventory  at  least  once  a  year  during  the  life  thereof  he 
has  a  full  year  from  its  date  in  which  to  make  the  first  inventor]' ,  • 
and  where  the  policy  requires  an  inventory  to  be  taken  within  thii-ty 
days  if  one  has  not  been  made  within  twelve  months,  there  is  no 
default  where  a  loss  occurs  within  the  thirty  days."  The  iron  safe 
clause  is  not  complied  with  where  the  inventory  is  not  taken  within 
the  time  specified,  and  is  not  preserved  or  produced,  though  it  be 
alleged,  after  the  loss  has  occurred,  that  an  inventory  approximately 
correct  may  be  made  from  the  books.^*  Some  courts  require  the 
taking  of  an  inventory  within  the  precise  time  named  in  the  pol- 
icy,** but  other  courts  allow  a  reasonable  time  after  that  specified.** 
For  the  purpose  of  determining  whether  an  inventory  is  taken  in 
time,  the  taking  effect  of  an  insiirance  contract  is  not  postponed 
until  a  clerical  error  in  the  policy  as  to  the  amount  of  the  insurance 
has  been  rectified,  nor  until  the  payment  of  the  premium,  there  being 
no  provision  in  the  policy  that  it  shall  not  be  binding  until  the 
premium  is  actually  paid.**  An  inventory  has  been  defined  to  be 
a  complete  list  of  the  goods  in  a  store,  made  by  a  merchant.*'  A 
mere  summary  of  a  stock  is  not  a  sufficient  compliance  with  the  iron 
safe  clause,**  but  an  inventory  in  the  main  itemized  is  not  invali- 
dated by  the  fact  that  a  few  articles  are  bunched  therein.*'     The 

6.  .Etna  Ins.  Co.  v.  Johnson,  127  Ins.  Co.,  107  Md.  110,  68  Atl.  262,  15 
Ga.  491,  56  S.  E.  643,  9  Ann.  Cas.  L.R.A.(N.S.)  345  (fourteen  days'  de- 
461,  9  L.R.A.(N.S.)  667.  lay  held  fatal). 

Notes:  9  Ann.  Cas.  467;  Ann.  Cas.  13.  Note:  9  Ann.  Cas.  468. 

1913C  1222.  14.  Reynolds  v.   German  American 

7.  iEtna  Ins.  Co.  v.  Mount,  90  Miss  Ins.  Co.,  107  Md.  110,  68  Atl.  262,  15 
642,  44  So.  162,  45  So.  835,  15  L.R.A.  L.R.A.(N.S.)  345. 

(N.S.)  471  and  note.  15.  Day  v.  Home  Ins.  Co.,  177  Ala. 

8.  Note:  15  L.R.A.(N.S.)  472,  473.  600,    58    So.    549,    40    L.R.A.(N.S.) 

9.  Notes:  51  L.R.A.  701;  9  Ann.  652;  Southern  Fire  Ins.  Co.  v.  Knight, 
Cas.  468.  Ill  Ga.  622,  36  S.  E.  82],  78  A.  S.  R. 

10.  Note:  51  L.R.A.  701.  216,  52  L.R.A.  70. 

11.  St.  Landry  Wholesale  Mercan-  16.  Notes:  15  L.R.A.(N.S.)  474;  9 
tile  Co.  V.  New  Hampshire  Fire  Ins.  Ann.  Cas.  469;  14  Ann.  Cas.  1&80; 
Co.,  114  La.  146,  38  So.  87,  3  Ann.  Ann.  Cas.  1913C  1224. 

Cas.  821.  17.  Note:    Ann.    Cas.    1913C   1223^ 

12.  Reynolds  r.  'German   American    1224. 
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inventory  need  not  include  articles  not  covered  by  the  policy.*'  There 
is  good  authority  for  the  proposition  that  in  the  case  of  a  store  which 
opens  with  an  entirely  new  stock  of  goods  at  or  about  the  date  of  the 
issuance  of  a  policy  of  fire  insurance  on  the  building  and  the  goods, 
the  invoices  of  the  first  lot  of  goods  put  into  the  store,  giving  the  quan- 
tities thereof  by  items,  with  the  cost  prices,  will,  if  such  invoices 
are  preserved  and  kept  for  production  upon  the  demand  of  the  insurer 
as  and  for  an  inventory,  constitute  an  inventory  within  the  meaning 
of  the  iron  safe  clause  in  the  policy,  even  though  they  are  not  pinned 
together  and  indorsed  "inventory."  *•  The  prevailing  view,  how- 
ever, is  that  invoices  of  goods  purchased,  covering  every  article  em- 
braced within  a  stock  of  merchandise  on  a  given  day,  is  not  an  inven- 
tory of  such  stock  within  the  meaning  of  an  iron  safe  clause,** 
even  though  the  stock  of  merchandise  has  not  been  removed  from  the 
storehouse,  and  is  covered  by  the  original  invoices.* 

325.  Keeping  Books  in  Safe  or  Other  Secure  Place. — It  has  been 
held  that  the  insurer  cannot  rely  on  a  failure  to  keep  books  in  a  safe, 
where  it  knew  when  issuing  the  policy  that  the  insured  had  no  safe  and 
intended  to  keep  the  books  in  the  store.*  The  better  view,  however, 
is  that  where  the-policy  requires  the  insured  to  "keep  his  books  and 
inventory  in  an  iron  safe  at  night,  or  at  some  place  secure  against 
fire  in  another  building,"  and  the  insurer  knows  at  the  time  he 
solicits  the  insurance  that  the  insured  has  no  iron  safe,  the  fact  does 
not  constitute  a  waiver  of  the  requirement  that  the  books  shall  be 
kept  in  another  building.*  A  safe  such  as  was  commonly  used,  and 
such  as  in  the  judgment  of  prudent  men  in  the  locality  of  the  prop- 
erty insured  was  sufficient,  is  "a  fireproof  safe"  within  the  meaninft 
of  a  clause  in  a  policy  of  fire  insurance  requiring  the  insured  to  keep 
their  books  securely  locked  in  such  a  safe.*  And  it  is  not  necessary 
that  the  safe  be  absolutely  fireproof  as  against  all  fires.*  Again,  the 
selection  by  the  insured,  in  good  faith  and  with  such  care  as  prudent 
men  ought  to  exercise  under  like  circumstances,  of  a  place  in  which  to 
keep  their  books  and  last  inventory,  satisfies  the  requirements  of  a 

18.  Note:  15  L.R.A.(N.S.)  474.  600,  58  So.  549,  40  L.R.A.(N.S.)  652. 

19.  Ruffner  Bros.  v.  Dutchess  Ins.  2.  Mitchell  v.  Mississippi  Home  Ins. 
Co.,  59  W.  Va.  432,  53  S.  E.  943,  115  Co.,  72  Miss.  53,  18  So.  86,  48  A.  S. 
A.  S.  R.  924,  8  Ann.  Cas.  866.  R.  535. 

20.  Day  v.  Home  Ins.  Co.,  177  Ala.  3.  King  v.  Concordia  Fire  Ins.  Co., 
600,  58  So.  549,  40  L.R.A.{N.S.)  652  j  140  Mich.  258,  108  N.  W.  616,  6  Ann. 
Southern  Fire  Ins.  Co.  v.  Kjiigbt,  111  Cas.  87. 

Ga.  622,  36  S.  E.  821,  78  A.  R.  R.  216,  4.  Liverpool,  etc.,  Ins.  Co.  v..  Kear- 

52  L.R.A.  70;  Coggins  v.  .VAna.  InsL  ney,  180  U.  S.  132,  21  S.  Ct.  326,  45 

Co.  144  N.  C.  7,  56  S.  E.  506,  119  A.  U.  S.  (L.  cd.)  460. 

S.  R.  924,  8  L.R.A.(N.S.)  839.  Notes:  9  Ann.  Cas.  469;  Ann.  Cas. 

Notes:  15  L.R.A.(N.S.)  474;  9  Ann.  1913B  51. 

Cas.  469;  Ann.  Cas.  1913C  1224.  6.  Note:  Ann.  Cas.  1913B  51. 

1.  Day  V.  Home  Ins.  Co.,  177  Ala. 
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policy  of  fire  insurance  that  such  books  be  securely  locked  in  a  fire- 
proof safe,  or  in  some  secure  place  not  exposed  to  a  fire  which  would 
destroy  the  house  where  the  business  is  carried  on*  Where  a  pro- 
vision with  reference  to  keeping  books  in  a  safe  or  a  place  not  exposed 
to  fire  provides  that  "in  the  event  of  failure  to  produce  such  set  of 
books  and  inventories  for  the  inspection  of  this  company,  this  policy 
shall  become  null  and  void,  and  such  failure  shall  constitute  a  per- 
petual bar  to  any  recovery  thereon,"  a  violation  does  not  make  a  policy 
null  and  void  merely  because  the  assured  does  not  keep  his  books  in 
a  safe,  or  as  provided  in  the  alternative,  but  the  failure  to  produce 
the  books  and  inventories  has  that  effect,  and  constitutes  a  bar  to 
recovery  for  a  loss  sustained.'  The  provision  that  the  books  and 
inventories  shall  be  kept  in  a  fireproof  safe  at  all  times  when  the 
building  containing  the  insured  goods  is  not  actually  open  for  busi- 
ness does  not  apply  to  an  interruption  of  business  during  business 
hours  without  closing  the  building  caused  by  impending  danger  from 
fire  in  the  neighborhood,*  nor  does  it  require  the  safeguarding  of  the 
books  at  night  while  the  store  is  open ;  •  but  where  the  store  is  closed 
though  merely  temporarily,  as  for  lunch,  the  provision  must  be  com- 
plied with.*"  Where  the  insured  has  complied  with  the  provision  he 
may,  while  a  fire  is  in  progress,  remove  the  papers  from  the  safe  to 
a  secure  place,  and  the  loss  of  the  inventory  in  the  confusion  will  not 
defeat  a  recovery,  where  the  insured  exercised  reasonable  diligence.** 
326,  Effect  of  Statutes  on  Iron  Safe  Clause. — ^The  iron  safe  clause 
is  directly  within  the  terms  of  a  statute  providing  that  no  misrepre- 
sentation or  warranty,  unless  jnade  with  actual  intent  to  deceive,  or, 
unless  the  risk  or  loss  is  thereby  increased,  shall  defeat  or  avoid  an 
insurance  policy.  Hence,  failure  to  observe  the  warranty  contained 
in  the  fireproof  safe  clause  does  not  necessarily  avoid  the  policy.** 
But  a  policy  is  rendered  void  by  the  failure  of  the  insm^d  to  comply 
with  the  requirements  of  the  iron  safe  clause,  where  the  policy  so 
provides,  notwithstanding  the  provision  of  a  statute  that  a  policy 

6.  Liverpool,  etc.,  Ins.  Co.  v.  Kear-  90  A.  S.  R.  98,  57  L.R.A.  752  (iii- 
ney,  180  U.  S.  132,  21  S.  Ct.  326,  45  sured  held  bound  to  exercise  diligence). 
U.  S.   (L.  ed.)  460;  Joffe  v.  Niagara      9.  Note:  9  Ann.  Cas.  469. 

Fire  Ins.  Co.  of  New  York,  116  Md.  10.  Joffe  v.  Niagara  Fire  Ins.  Co. 

155,   81   Atl.   281,   Ann.   Cas.   1913C  of  New  York,  116  Md.  155,  81  Atl. 

1217,  51  L.R.A.(N.S.)  1047.  281,  Ann.  Cas.  1913C  1217,  51  L.R.A. 

Note:   9  Ann.  Cas.  469.  (N.S.)   1047. 

7.  Joffe  V.  Niagara  Fire  Ins.  Co.  of  11.  Liverpool,  etc.,  Ins.  Co.  v.  Kear- 
New  York,  116  Md.  155,  81  Atl.  281,  ney,  180  U.  S.  132,  21  S.  Ct.  326,  45 
Ann.  Cas.  1913C  1217  and  note,  51  U.  S.  (L.  ed.)  460. 
L.R.A.(N.S.)  1047.  12.  Continental    Fire    Ins.    Co.    v. 

8.  Phoenix  Ins.  Co.  of  Hartford  v.  Whitaker,  112  Tenn.  151,  79  S.  W. 
Schwartz,  115  Ga.  113,  41  S.  E.  240,  119,  105  A.  S.  R.  916,  64  L.R.A.  45L 
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shall  not  be  avoided  for  a  breach  of  condition  which  does  not  injure 
the  insurer  where  the  breach  continues  to  the  time  of  the  fire.^' 

327.  ProTision  against  Increase  of  Hazard  Generally. — It  has  been 
said  that  in  every  policy  of  insurance  against  fire  there  is  an  implied 
promise  or  undertaking  on  the  part  of  the  insured  that  he  will  not, 
after  the  making  of  the  policy,  alter  or  change  the  premises,  or  alter 
or  change  the  character  or  kind  of  business  carried  on,  or  to  be  car- 
ried on  there,  so  as  to  increase  the  risk  of  loss  by  fire.'*  Whether  this 
is  time  is  usually  immaterial,  as  most  policies  contain  a  specific  pro- 
vision against  an  increase  of  hazard,  sometimes  qualified  by  the 
clause  "within  the  control  of  the  insured."  Such  a  provision  relates 
to  a  new  use,*'  and  not  to  a  continuation  of  a  former  or  customary 
use  *•  and  does  not  relate  to  a  change  in  risk  without  increase  of 
hazard.*'  While  there  is  authority  to  the  effect  that  the  provision  is 
broken  by  a  temporary  increase  of  risk  caused  by  the  manner  of 
using  the  premises,  and  which  is  not  a  casual,  inadvertent,  or  inevi- 
table thing,**  the  general  rule  may  be  said  to  be  that  the  provision 
applies  to  changes  of  a  permanent  nature  and  not  to  mere  temporary 
changes  in  the  use  of  the  premises.**  Nor  does  the  provision  exempt 
the  insurer  from  liability  resulting  from  the  carelessness  or  negligence 
of  the  assured.**'  A  provision  exempting  the  insurer  from  liability 
on  a  change  without  its  consent  has  reference  only  to  a  change  pro- 
duced by  the  act  of  the  insured ;  such  a  change  as  the  company  could 
consent  to,  upon  the  application  of  the  insured,  and  not  to  one 
occasioned  by  accident,  or  a  cause  over  which  the  insured  had  no 
control,*  and  increase  in  risk  resulting  from  adjacent  premises  over 
which  the  assured  has  no  control,  will  not  avoid  a  policy  containing 
such  a  provision.'    And  of  course  this  is  true  of  a  provision  against 

15.  King  V.  Concordia  Fire  Ins.  Co.,  19.  Adair  v.  Southern  Mut.  Ins.  Co., 
140  Mich.  258,  103  N.  W.  616,  6  Ann.  107  Ga.  297,  33  S.  E.  78,  73  A.  S.  R. 
Cas.  87.  122,  45  L.R.A.  204;  First  Congrega- 

14.  Note:  C6  A.  S.  R.  69L  tional  Church  v.  Holyoke  Mut.  Fire 

16.  Progress  Spinning,  etc.,  Mills  5?^.  Co,  158  Mass.  475,  33  N.E.  572, 
Co.  V.  Southern  Nat.  Ins.  Co.,  42  Utah  3o  A.  S.  R.  508,  19  L.R.A.  5»7;  An- 
263  130  Pac.  63,  45  L.R.A.(N.S.)  122  for..  Western  ^^^^.r.  ^Co..  1^  S.^D. 

y  ?°,r  77  "^'r'  '-T  ^''^r  tiriTs.'6o%Twt*iS:Ti6^°  w: 

Ma^.  136   17  Am.  Rep.  /2;  Whitney  ggg  ^39  ^   ^  ^  ^q^^ 

V.  Black  River  Ins.  Co.,  72  N.  Y.  117,  ^^^^.  gg  ^   g   jj   ggg. 

28  Am.  Rep.  116.  20  Angier  v.  Western   Assur.   Co., 

17.  Greenlee  v.  North  British,  etc.,  jq  S.  D.  82,  71  N.  W.  761,  66  A.  S.  R. 
Co.,  102  la.  427,  71  N.  W.  534,  63  A.  685. 

S.  R.  455.  1.  Breuner  v.  liverpool,  etc.,  Ins. 

Note:  66  A.  S.  R.  692.  Co.,  51  Cal.  101,  21  Am.  Rep.  703. 

18.  Kyte  v.  Commercial  Union  2.  Des  Moines  Ins.  Co.  v.  Taylor, 
Assur.  Co.,  149  Mass.  116, 21 N.  E.  361,  14  Colo.  499,  24  Pac,  333,  20  A.  S.  R. 
3  L.R.A.  508.  281. 
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an  increase  of  hazard  within  the  knowledge  or  control  of  the  insured.* 
A  provision  in  a  policy  against  any  change  in  the  premises  increasing 
the  risk  does  not  apply  to  changes  in  adjoining  property  not  belong- 
ing to  the  insured.*  But  a  change  of  risk  by  one  employed  by  the 
officers  of  a  corporate  owner,  and  with  their  knowledge,  is  a  change 
with  the  knowledge  and  consent  of  the  owner.'  A  provision  prohibit- 
ing certain  uses  of  the  premises  has  no  application  to  another  use, 
though  it  increases  the  risk,*  and  on  the  other  hand  a  provision 
against  increase  of  hazard  is  independent  of  clauses  prohibiting  cer- 
tain uses,  and  a  different  use  increasing  the  hazard  avoids  the  policy.' 
Where  a  policy  provides  that  it  shall  become  void  when  the  insured 
premises  are  so  used  as  that  it  would  increase  the  hazard  according 
to  the  conditions  and  rates  named  in  the  policy,  an  actual  increase 
of  risk  is  unnecessary  provided  the  rates  named  recognized  a  new  use 
as  an  increase  of  hazard.*  Under  a  provision  against  increase  of  risk 
the  policy  is  avoided  not  only  by  changes  in  the  condition  of  the 
premises,  but  also  by  discontinuing  the  usual  precautions  against 
fire.'  And  some  courts  have  considered  the  provision  as  directed 
solely  against  change  in  precautions  against  fire.**  The  prevailing 
view  seems  to  be  that  a  provision  against  increase  of  risks  absolutely 
avoids,  and  not  merely  suspends  during  the  increased  risk,  the 
policy,**  but  some  courts  hold  that  the  policy  is  merely  suspended 
thereby,**  especially  where  the  provision  is  that  the  insured  shall 
notify  the  insurer  thereof,  who  shall  thereupon  have  the  option  to 
terminate  the  insurance,  in  which  event  recovery  is  permitted  for  a 
loss  not  contributed  to  by  the  increase  of  risk.**  A  provision  in  a 
policy  that  the  risk  shall  not  be  increased  "during  the  continuance 
of  the  insurance"  without  notice  indorsed  upon  the  policy  does  not 

Note :  66  A.  S.  R.  696.  10.  Commercial  Ins.  Co.  v.  Mehlman, 

3.  Note:  66  A.  S.  R.  695.  48  111.  313,  95  Am.  Dec.  543. 

4.  Note:  7  Ann.  Gas.  390.  11.  Kyte     v.     Commercial     Union 

5.  First   Congregational   Church   v.  Assur.  Co.,  149  Mass.  116,  21  N.  E. 
Holyoke  Mut.  Fire  Ins.  Co.,  158  Mass.  361,  3  L.R.A.  508. 

475,  33  N.  E.  572,  35  A.  S.  R.  508,  19  Notes:  66  A.  S.  R.  694  et  seq.;  10 

L.R.A.  587.             •  L.R.A.(N.S.)  737;  11  Ann.  Cas.  783. 

6.  Wood  V.  Hartford  Fire  Ins.  Co.,  12.  Insurance  Co.  of  North  America 
13  Conn.  533,  35  Am  Dee.  92.  v.  McDowell,  50  111.  120,  99  Am.  Dec. 

7.  Dittimer   v.   Germania  Ins.   Co.,  497;  Traders'  Ins.  Co.  v.  Catlin,  163 
23  La.  Ann.  458,  8  Am.  Rep.  600.  111.  256,  45  N.  E.  255,  35  L.R.A.  595; 

Npte:  66  A.  S.  R.  693.  Sumter    Tobacco    Warehouse    Co.    v. 

8.  Diebl  v.  Adams  County  Mut.  Ins.  Phoenix  Ins.  Co.,  76  S.  C.  76,  56  S. 
Co.,  58  Pa.  St.  443,  98  Am.  Dec.  302.  E.  654,  121  A.  S.  R.  941,  10  L.R,A. 

9.  Houghton  v.  Manufacturer's  Mut.   (N.S.)  736  and  note,  11  Ann.  Cas.  780 
Fire  Ins.  Co.,  8  Mete.   (Mass.)    114,  and  note. 

41  Am.  Dee.  489  and  note.    And  see       Note:  66  A.  S.  R.  693. 
Calvert  v.  Hamilton  Mut.  Ins.  Co.,  1       13.  Joyce  v.  Marine  Ins.  Co.,  45  Me. 
Allen  (Mass.)  308,  79  Am.  Dec.  744.   168,  71  Am.  Dec.  536. 
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comprehend  new  risks,  within  the  knowledge  of  the  company,  arising 
prior  to  the  renewal  of  the  policy  or  the  issuance  of  a  new  or  sub- 
stituted policy.^*  The  burden  of  proving  an  increase  of  risk  is  on 
the  insurer**^  and  whether  there  was  an  increase  of  risk  is  usually 
a  question  for  the  jury.*' 

328.  Particular  Acts  Constituting  Increase  of  Hazard. — ^The  pro- 
vision against  increase  of  hazard  is  not  per  se  broken  by  a  conveyance 
by  the  insured,  reserving  a  life  estate,*'  or  by  a  mortgage,**  or 
change  in  the  form  of  an  existing  lien  or  the  foreclosure  of  a  lien,** 
or  by  the  foreclosure  of  a  mortgage.*"  The  nonoccupancy  of  a  house 
is  not  a  change  in  the  condition  or  circumstances  of  the  building 
materially  increasing  the  risk,  within  the  meaning  of  such  a  pro- 
vision,* and  where  an  increase  of  risk  is  not  caused  by  a  change  in 
the  occupancy  of  insured  premises  there  is  not  an  increase  of  hazard 
within  the  meaning  of  the  policy  notwithstanding  that  an  increased 
premium  is  demandable.*  A  condition  against  any  change  in  the 
situation  and  circumstances  of  property  affecting  the  risks  is  not 
intended  to  prevent  the  making  of  necessary  repairs  and  the  use  of 
such  means  as  are  reasonably  necessary  for  that  purpose.  Both 
parties  to  a  contract  for  insurance  must  be  presumed  to  expect  that 
the  property  will  be  preserved  and  kept  in  proper  condition  by  mak- 
ing repairs  upon  it.^  The  use  of  a  naphtha  torch  to  bum  off  the  old 
paint  from  a  wooden  building  for  the  purpose  of  repainting  it,  when 
such  use  continues  every  working  day  for  some  time,  has  been  held 
to  violate  a  condition  in  a  policy  of  insurance  providing  that  it  shall 
become  void  if  the  situation  and  circumstances  of  the  risk  shall  be 
80  altered  as  to  cause  an  increase  thereof.*    But  the  increase  of  hazard 

14.  People's  Ihs.  Co.  v.  Spencer,  53  39  A.  S.  R.  321;  Collins  v.  Merchants', 
Pa.  St.  353,  91  Am.  Dec.  217.  etc.,  Ins.  Co.,  95  la.  540,  64  N.  W.  602. 

15.  Greenlee  v.  North  British,  etc.,  58  A.  S.  R.  438. 

Co.,  102  la.  427,  71  N.  W.  534,  63  A.  Note:  66  A.  S.  R.  701  (also  citing 
S.  R.  455.  authorities  to  the  contrary). 

Note:  66  A.  S.  R.  697.  19.  Greenlee  v.  North  British,  etc., 

16.  Adair  v.  Southern  Mut.  Ins.  Co.,  Co.,  102  la.  427,  71  N.  W.  534,  63  A. 
107  Ga.  297,  33  S.  E.  78,  73  A.  S.  R.  S.  R.  455. 

122,  45  L.R.A.  204;  Lebanon  County  20.  Note:  66  A.  S.  R.  701. 

V.  Franklin  Fire  Ins.  Co.,  237  Pa.  St.  1.  Gilliat  v.   Pawtncket   Mut.   Fire 

360,  85  Atl.  419,  Ann.  Cas.  1914B  148,  Ins.  Co.,  8  R.  I.  282,  91  Am.  Dec.  229. 

44  L.R.A.(N.S.)  148;  Pool  v.  Milwau-  2.  Monteleone  v.  Royal  Ins.  Co.,  47 

kee  Mechanics'  Ins.  Co.,  91  Wis.  530,  La.  Ann.  1563.  18  So.  472,  56  L.R.A. 

51  A.  S.  R.  920.  784. 

Note:  66  A.  S.  R.  697.  3.  First   Congregational   Church   v. 

17.  Clinton  v.  Norfolk  Mut.  Fire  Holyoke  Mut.  Fire  Ins.  Co.,  158  Mass. 
Ins.  Co.,  176  Mass.  486,  57  N.  E.  998,  475,  33  N.  E.  572,  35  A.  S.  R.  508,  19 
79  A.  S.  R.  325,  50  LR.A.  833.  L.R.A.  587. 

18.  Crittenden  v.  Springfiiild  Fire,  4.  First  Congregational  Church  v. 
etc.,  Ins.  Co.,  85  Ta.  652,  52  N.  W.  548,  Holyoke  Mut.  Fire  Ins.  Co.,  158  Mass. 
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by  using  gasoline  to  burn  old  paint  from  a  brick  and  stone  building 
is  a  question  for  the  jury,  where  there  is  some  testimony  to  show 
that  this  was  the  custom  of  painters.*  A  conspiracy,  unaccompanied 
by  an  overt  act,  to  burn  insured  property,  in  which  the  owner  joins, 
does  not,  although  it  is  in  process  of  accomplishment  at  the  time 
the  property  is  destroyed  by  fire,  avoid  the  policy,  under  a  provision 
that  the  policy  shall  be  void  if  the  hazard  is  increased  by  any  means 
within  the  control  or  knowledge  of  the  insured,*  and  a  mere  pos- 
sibility that  an  unsuccessful  attempt  by  an  unknown  person  to  burn 
an  insured  building  may  be  repeated,  coupled  with  failure  to  take 
any  adequate  measures  to  prevent  it  or  to  notify  the  insurer,  is  not  an 
increase  of  hazard  which  will  avoid  the  policy,  under  a  provision  that 
it  shall  be  void  if  the  hazard  is  increased  by  any  means  within  the 
control  or  knowledge  of  the  insured.'  A  policy  on  a  woolen  mill, 
which  provides  that  it  shall  be  void  if  the  hazard  is  increased  by  any 
means  within  the  control  or  knowledge  of  the  insurer,  becomes  void 
when  the  mill  is  devoted  to  the  manufacture  of  cotton  bats,  which,  it 
seems,  is  a  very  hazardous  use,*  and  the  storing  of  unbaled  hay  in 
store  premises  is  a  special  hazard  increasing  the  risk  and  avoiding 
a  policy  containing  a  provision  against  increase  of  risk,  especially 
where  storing  of  baled  hay  is  prohibited  by  the  policy.*  But  the  use 
of  a  steam  engine  for  the  cutting  of  ensilage,  such  being  ordinary 
and  usual  in  running  a  farm,  cannot  be  considered  to  have  increased 
the  risk  contemplated  by  a  policy  of  insurance  on  farm  buildings.** 
Whether  a  change  in  machinery  operates  to  increase  the  risk  is  a 
question  of  fact  for  the  jury.** 

329.  Miscellaneous  Promissory  Warranties  in  Fire  Policies. — As 
used  in  a  provision  in  a  fire  policy  against  "change  in  exposure,"  the 
word  "exposure"  means  "the  state  of  being  exposed;"  "openness  to 
danger ;  accessibility  to  anything  that  may  affect,  especially  detrimen- 
tally." It  is  a  word  much  used  in  the  business  of  insurance,  in  the 
sense  of  this  definition,  to  indicate  danger  of  destruction  or  injury 
by  fire,  to  property  insured,  from  external  sources,  and  not  inherent 
in  the  property  itself.    The  word  does  not  in  this  meaning  contemplate 

475,  33  N.  E.  572,  35  A.  S.  R.  508,  19  v.  Southern  Nat.  Ins.  Co.,  42  Utah 
L.R.A.  587.  263,   130   Pae.    63,   45   L.R.A.(N.S.) 

5.  Smith  V.  German  Ins.  Co.,  107  122. 

Mich.  270,  65  N.  W.  236,  30  L.R.A.  9.  Dittimer  v.  Germania  Ins.  Co.,  23 

368.  La.  Ann.  458,  8  Am.  Rep.  600. 

6.  Ampersand  Hotel  Co.  v.  Home  10.  Bouchard  v.  Dirigo  Mut.  Fire 
Ins.  Co.,  198  N.  Y.  495,  91  N.  E.  1099,  Ins.  Co.,  113  Me.  17,  92  Atl.  899, 
19  Ann.  Cas.  839,  28  L.R.A.(N.S.)  L.R.A.1915D  187  and  note;  Siemers^ 
218.                                                         '  V.  Meeme  Mut.  Home  Protection  Ins. 

7.  Williamsburg  City  Fire  Ins.  Co.  Co.,  143  Wis.  114,  126  N.  W.  669, 13» 
V.  Weeks  Drug  Co.,  103  Tex.  608,  132  A.  S.  R.  1083. 

S.  W.  121,  31  L.R.A.(N.S.)  603.  11.  Note:  10  L.R.A.  359. 

8.  Progress  Spinning,  etc.,  Mills  Co. 
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any  particular  source  of  danger.**  A  building  twenty-five  feet  distant 
is  not  contiguous  within  the  meaning  of  a  warranty.*'  Where  it  is 
stated  in  the  application  in  answer  to  a  question  as  to  the  building 
in  which  a  boat  will  be  stored  that  it  is  "in  water,"  a  warranty  that 
the  boat  shall  be  stored  "at  outside"  means  outside  the  shore  and  not 
outside  a  building.**  Where  oil  in  a  tank  located  at  a  ceitain  place 
is  insured  against  loss  by  fire,  the  description  of  the  location  of  the 
tank,  regarded  in  the  nature  of  a  warranty,  can  only  be  construed 
as  a  warranty  of  location  at  the  time  the  insurance  was  effected,  and 
that  the  insured  will  not  voluntarily  change  its  location;  but  it  can- 
not be  construed  as  an  absolute  warranty  that  the  tank  will  remain 
in  the  same  location  during  the  life  of  the  policy,  and  if  it  is  removed 
by  flood  or  any  other  "visitation  of  Providence,"  the  insurer  is  liable 
for  the  loss  of  the  oil  insured  if  burned  whUe  in  such  tank.**  A 
provision  that  the  policy  shall  become  void  if  the  title  or  possession 
of  the  property  insured  be  involved  in  litigation  relates  to  a  litigation 
over  the  title  or  possession  of  the  assured,  and  not  to  a  proceeding 
instituted  to  oust  a  tenant  from  the  property.**  A  covenant  to  keep 
stoves  and  pipes  well  secured  does  not  preclude  a  removal  of  pipes 
when  a  stove  is  not  in  use  so  as  to  prevent  a  recovery  for  a  loss  caused 
by  starting  a  fire  in  a  stove  in  forgetfulness  of  the  fact  that  the  pipe 
has  been  removed.*'  Again,  a  condition  not  to  allow  smoking  in 
premises  insured  is  only  an  undertaking  on  the  part  of  the  insured 
that  it  shall  not  be  done  with  his  consent,  and  that  he  will  use  reason- 
able diligence  to  prevent  it.**  Temporary  breach  of  a  warranty  that 
due  diligence  will  be  used  that  an  automatic  sprinkler  system  shall 
at  all  times  be  maintained  in  good  working  order  will  not  prevent 
a  recovery  on  the  policy,  if,  at  the  time  of  the  loss,  it  was  in  good 
working  order,  and  the  breach  had  nothing  to  do  with  the  loss, — at 
least,  where  there  is  no  express  provision  in  the  policy  for  its  becom- 
ing void  for  such  breach,  though  such  provisions  are  found  in  con- 
nection with  other  conditions  and  warranties.**  One  brief  violation 
of  the  terms  of  a  policy  for  necessary  work  incidental  to  the  preserva- 
tion of  the  insured  property  will  not  be  considered  a  breach  of  a  con- 

12.     Davis  V.  Western  Home  Ins.  93  Mich.  184,  53  N.  W.  727,  32  A.  S. 

Co.,  81  la.  496,  46  N.  W.  1073,  25  A.  R.  497, 18  L.R.A.  135. 

S.  R.  509,  10  L.R.A.  359.  17.  Mickey  v.  Borlington  Ins.  Co., 

15.  Nqte:  10  L.R.A.  359.  35  la.  174,  14  Am.  Rep.  494. 

14.  Maeatawa  Transp.  Co.  v.  Fire-  18.  Insurance  Co.  of  North  America 

men's  Fund  Ins.  Co.,  168  Mich.  365,  v.  McDowell,  50  HI.  120,  99  Am.  Dec. 

134  N.  W.  193,  Ann.  Cas.  1913C  69.  497  and  note. 

IB.  Western,  etc..  Pipe  Lines  v.  19.  Port  Blakely  Mill  Co.  v.  Spring- 
Home  Ins.  Co.,  145  Pa.  St.  346,  22  field  Fire,  etc.,  Ins.  Co.,  59  Wash.  501, 
Atl.  665,  27  A.  S.  R.  703.  110  Pac.  36,  140  A.   S.  R.  863,  28 

16.  Hall  v.  Niagara  Fire  Ins.  Co.,  L.R.A.(N.S.)   593  and  note. 
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dition  prescribing  the  use  of  the  premises,'**  and  a  representation  that 
ashes  are  "thrown  out,"  even  if  construed  as  a  warranty,  must  be 
considered  as  the  affirmation  of  a  previous  habit  of  disposing  of  the 
ashes,  and  leaving  some  of  them  in  the  building  occasionally  for 
special  or  extraordinary  purposes,  or  accidentally,  does  not  avoid  the 
policy.*  A  privilege  ,for  all  the  process  of  the  business  insured  will 
include  an  occupation  necessary  for  the  carrying  on  of  such  business, 
although  it  may  be  excepted  in  the  provision  against  occupations 
denominated  extra-hazardous.*  A  provision  that  all  fraud  or  attempt 
at  fraud  shall  avoid  the  policy  has  been  held  violated  by  the  pro- 
curement of  an  assignment  of  a  policy  on  the  representation  of  a 
valid  conveyance  which  in  fact  was  fraudulent  as  to  creditors,*  but 
a  conspiracy  to  burn  insured  property  in  order  to  obtain  the  insur- 
ance money,  without  any  act  done  to  carry  it  out,  is  not  within  a 
clause  of  the  policy  avoiding  it  "in  case  of  any  fraud  .  .  .  touch- 
ing any  matter  relating  to  this  insurance  or  the  subject  thereof."  * 
330.  Promissory  Warranties  in  Fidelity  or  Animal  Insurance. — 
In  the  absence  of  express  agreement,  the  insurer  in  a  policy  condi- 
tioned for  the  faithful  performance  by  an  employee  of  his  duties, 
is  not  relieved  from  liability  for  a  loss  within  the  condition  of  the 
bond  by  reason  of  the  laches  or  neglect  of  the  board  of  directors 
of  the  insured,  not  amounting  to  fraud  or  bad  faith,  and  the  acts 
of  ordinary  agents  or  employees  of  the  indemnified  corporation, 
conniving  at  or  co-operating  with  the  wrongful  act  of  the  bonded 
employee,  will  not  be  imputed  to  the  corporation.*  However,  policies 
of  fidelity  insurance  usually  require  a  periodical  examination  by  the 
insured  of  the  employee's  accounts  for  the  purpose  of  discovering 
any  irregularities.  Such  a  provision  does  not  call  for  an  examina- 
tion by  a  committee  of  expert  accountants,  and  where  the  require- 
ment is  that  the  accounts  shall  be  audited  monthly,  the  examination 
need  not  be  made  on  precisely  the  same  date  of  each  month,  but  only 
at  some  time  during  each  month.*  The  requirement  as  to  an  exami- 
nation is  not,  however,  satisfied  by  accepting  as  true  the  {miount  which 
the  employee  has  in  bank,  as  shown  by  his  deposit  book,  without  any 
investigation  to  ascertain  from  the  bank  whether  such  book  repre- 
sents the  true  state  of  his  account.'    Statements  by  an  employer  in 

20.  Krug  V.  German  Fire  Ins.  Co.,  4.  Ampersand   Hotel   Co.  v.  Home 

147  Pa.  St.  272,  23  Atl.  572,  30  A.  S.  Ins.   Co.,   198  N.   Y.  495,  91  N.   E. 

R.  729.  1099,  19  Ann.  Cas.  839,  28  L.R.A. 

1.  Hartford  Protection  Ins.  Co.  v.  (N.S.)  218. 

Harmer,  2  Ohio  St.  452,  59  Am.  Dee.       5  Fidelity,   etc.,    Co.    v.    Courtney, 
684.  186  U.  S.  342,  22  S.  Ct.  833,  46  U.  S. 

2.  Lounsbury  v.  Protection  Ins.  Co.,   (L.  ed.)  1193. 

8  Conn.  459,  21  Am.  Dec.  686.  6.  American  Bonding  Co.  of  Balti- 

S.  Phenix  Ins.  Co.  of  Brooklyn  v.  more  v.  Morrow,  80  Ark.  49,  96  S.  W. 
Willis,  70  Tex.  12,  6  S.  W.  825,  3  A.  613, 117  A.  S.  R.  72. 
S.  R.  566.  7.  United  States  Fidelity,  etc.,  Co. 
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an  application  for  fidelity  insurance  that  the  employee's  position 
would  be  simply  that  of  bookkeeper,  and  that  the  largest  amount  of 
cash  likely  to  be  in  his  custody  as  bookkeeper  would  be  only  a  few 
dollars,  are  not,  under  some  statutes,  warranties,  but  mere  promis- 
sory representations.^  Policies  frequently  require  the  employer  to 
give  notice  of  any  irregularity  on  the  part  of  the  employee,  but  in 
the  case  of  a  corporate  employer  notice  need  not  be  given  until  actual 
knowledge  of  any  irregularity  is  obtained,  and  the  doctrine  of  con- 
structive notice  does  not  apply.  Accordingly  no  duty  to  give  notice 
arises  from  the  uncommunicated  knowledge  of  one  employee  of 
another's  irregularities,*  or  even  the  knowledge  of  a  minority  of  the 
board  of  directors  of  a  default  by  the  president.*'  But  the  failure 
of  a  bank,  upon  its  officers  beipg  told  that  ita  teller  was  speculating, 
to  notify  at  once  the  insurer  on  the  teller's  bond  of  such  information 
as  it  had  will  defeat  a  recovery  on  such  bond  for  defalcation  after 
the  information  was  received  by  such  officers,  where  the  bond  provides 
that  the  bank  shall  at  once  notify  the  company  on  its  "becoming 
aware"  that  the  teller  was  engaged  in  speculation  or  gambling.** 
The  burden  of  proving  a  breach  of  a  promissory  warranty  as  to  exami- 
nation of  an  employee's  accounts  is  on  the  insurer,  and  ordinarily 
the  sufficiency  of  examinations  made  is  a  question  for  the  jury." 
A  provision  in  a  live  stock  insurance  policy,  that  the  owner  shall,  in 
every  case  of  sickness  of  an  animal  insured,  notify  the  insurer  thereof, 
by  telegram,  does  not  require  such  owner  so  to  notify  the  insurer 
of  the  temporary  sickness  of  an  insured  animal  lasting  but  a  few 
minutes.** 

Life,  Health  or  Accident  Insurance 

331.  Change  of  Occupation. — Where  a  certificate  of  insurance  con- 
tains no  prohibition  against  change  of  occupation  and  an  insured 
engaged  in  a  business  authorized  to  be  insured  by  the  by-laws  at 
the  time  the  certificate  is  issued  subsequently  changes  his  occupation 
to  one  in  which,  under  the  by-laws,  he  could  not  be  insured,  no  forfei- 

V.  Downey,  38  Colo.  414,  88  Pac.  451,  10.  Fidelity,  etc.,  Co.  v.  Courtney, 

120  A,  S.   R.  128,  10  L.R.A.(N.S.)  186  U.  S.  342,  22  S.  Ct.  833,  46  U.  S. 

323.  (L.  ed.)  1193. 

8.  Champion  Ice  Mfg.,  etc.,  Co.  v.  11.  Guarantee  Co.  t.  Mechanic's 
American  Bonding,  etc.,  Co.,  115  Ky.  Sav.  Bank,  etc.,  Co.,  183  U.  S.  402,  22 
863,  75  S.  W.  197, 103  A.  S.  R.  356.  S.  Ct.  124,  46  U.  S.  (L.  ed.)  253. 

9.  Fiddity,  etc.,  Co.  v.  Courtney,  12.  Title  Guaranty,  etc.,  Co.  v. 
186  U.  S.  342,  22  S.  Ct  833,  46  U.  S.  Nichols,  224  U.  S.  346,  32  S.  Ct.  475, 
(L.  ed.)   1193;  Fidelity,  etc.,  Co.  v.  56  U.  S.  (L.  ed.)  795. 

Gate  City  Nat  Bank,  97  Qa.  634,  25       18.  Kells     v.     Northwestern     Live- 
S.  E.  392,  54  A.  S.  R.  440,  33  L.R.A.  stock  Ins.  Co.,  64  Minn.  390,  67  N.  W. 
821  (cashier's  knowledge  of  assistant's  215,  71  N.  W.  5,  58  A.  8.  B.  541. 
•eU). 
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tuie  13  incurred  thereby,**  and  the  fact  that  the  ioflured  engaged 
in  an  illegal  enterprise  does  not  avoid  a  policy  containing  no  pro* 
vision  on  the  subject.**  But  a  provision  for  a  forfeiture,**  or  decrease 
of  benefits,*'  on  engaging  in  certain  occupations  will  be  enforced  by 
the  courts.  While  onje  may  be  engaged  in  two  or  more  occupations, 
in  which  case  he  can  only  recover  for  injury  received  in  the  employ- 
ment for  which  he  is  insured,*^  yet  the  word  "occupation,"  as  used 
in  such  a  provision,  must  be  held  to  have  reference  to  the  vocation, 
trade,  or  calling  which  the  assured  is  engaged  in  for  hire  or  for 
profit,  and  not  as  precluding  him  from  the  performance  of  acts  and 
duties  which  are  incidentally  connected  with  the  hfe  of  men  in  any 
or  all  occupations,  or  from  engaging  in  mere  acta  of  exercise,  diver- 
sion, and  recreation.*'  Accordingly  there  is  no  change  of  occupa- 
tion to  that  of  hunter  by  hunting  for  recreation^*"  nor  does  a  clerk 
become  a  farmer  by  spending  some  time  each  week  on  a  farm  owned 
by  him,  but  operated  by  others  for  him.*  On  like  principles  a  con- 
dition exempting  the  insurer  from  liability  if  the  insured  is  injured 
in  any  occupation  or  exposure  classed  by  the  company  as  more  hazard- 
ous than  that  given  does  not  apply  to  individual  acts,  but  only  to 
employments.*  And  even  the  fact  that  during  the  first  year  of  the 
life  of  an  insurance  policy  the  insured  engaged  in  a  business  which 
he  is  prohibited  from  engaging  in  for  a  year  has  been  deemed  not 
to  prevent  recovery  on  the  policy  for  loss  resulting  after  the  expira- 
tion of  the  year,  if  engaging  in  that  business  during  the  prohibited 
time  did  not  contribute  to  the  loss.'  But  the  rule  as  to  temporary 
acts  cannot  be  applied  to  one  who,  being  insured  against  accident 

14.  Hobbs  V.  Iowa  Mut.  Ben.  Ass'n,  Casualty,  etc.,  Co.,  74  Vt.  473,  52  Atl. 
82  la.  107,  47  N.  W.  983,  31  A.  S.  R.  1048,  93  A.  S.  R.  916;  Stevens  v. 
466,  11  L.R.A.  299.  Modern    Woodmen   of   America,    127 

15.  I^rd  V.  Ball,  12  Mass.  115,  7  Wis.  606,  107  N.  W.  8,  7  Ann.  Cas. 
Am.  Dec.  38.  566   and  note. 

1(5.  Note:  11  L.R.A.  299.  20.  Union  Mut.  Accu  Ass'n  v.  Fro- 

17.  Standard  life,  etc.,  Ins.  Co.  v.  hard,  134  111.  228,  25  N.  E.  642,  23  A. 
CarroU,  86  Fed.  567,  58  U.  S.  App.  S.  R.  664,  10  L.R.A.  383;  Holiday  v. 
76,  30  C.  C.  A.  253,  41  L.R.A.  l94.        American    Mut.   Aec.   Ass'n,   103   la. 

18.  Johonson  v.  London  Guarantee,  178,  72  N.  W.  448,  64  A.  S.  R.  170 
etc.,  Co.,  115  Mich.  86,  72  N.  W.  1115,  (bookkeeper) ;  Wildey  Casualty  Co. 
69  A.  S.  R.  549,  40  L.R.A.  440.  v.  Sheppard,  61  Kan.  351,  59  Pac.  651, 

19.  Gotfredson  v.  German  Commer-  47  L.R.A.  650. 

cial  Accident  Co.,  218  Fed.  582,  L.R.A.  1.  Johnson  v.  London  Guarantee, 
1915D  312  and  note;  Union  Mut.  Ace.  etc.,  Co.,  115  Mich.  86,  72  N.  W. 
Ass'n  V.  Frohard,  134  111.  228,  25  N.  E.  1115,  69  A.  S.  R.  549,  40  LJR.A.  440. 
642,  23  A.  S.  R.  664,  10  L.R.A.  383;  2.  Berlinger  v.  Travelers'  Ins.  Co., 
Hess  v.  Preferred  Masonic  Mut  Ace.  121  Cal.  458,  53  Pac.  918,  66  A.  S.  R. 
Ass'n,  112  Mich.  196,  70  N.  W.  460,  49,  41  L.R.A.  467. 
40  L.R.A.  444  (bank  cashier  using  3.  Edmonds  v.  Mutual  life  Ins.  Co., 
buzz  saw) ;  North  American  Life,  etc.,  33  S.  D.  55, 144  N.  W.  718,  50  L.R.A. 
Ins.  Co.  y.  Burroughs,  69  Pa.  St.  43,  (N.S.)  592  and  note  (em'ployinent  aa 
8  Am.  Rep.  212;  Estabrook  v.  Union    electrician). 
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as  proprietor  of  a  gristmill,  goes  to  another's  farm  to  assist  tempo- 
rarily during  the  latter's  disability  in  overseeing  the  work  of  haying, 
and,  if  injured,  he  must  be  deemed  to  have  received  his  injury  while 
in  an  occupation  other  than  that  in  which  he  was  insured.*  And 
an  administrator  of  the  keeper  of  a  saloon  who  renews  the  license 
in  his  own  name,  and  continues  the  business  through  employees  for 
the  benefit  of  the  estate,  is  an  agent  within  the  meaning  of  a  provi- 
sion in  a  benefit  certificate  denying  the  right  to  benefits  to  every 
person  engaged  in  the  sale  of  liquors  either  as  proprietor  or  agent.' 
Notwithstanding  a  policy  provision  that  all  rights  shall  be  lost  on 
engaging  in  a  prohibited  occupation,  a  recovery  may  be  had  where 
death  did  not  result  from  engaging  in  such  occupation,  if  in  the 
application  the  insured  is  made  to  agree  that  no  claim  shall  be  made 
for  death  resulting  from  engaging  in  a  prohibited  occupation.*  A 
provision  that  if  insured  change  his  business  or  vocation,  he  must 
immediately  notify  the  secretary  of  the  company  thereof,  and  that 
unless  the  board  of  directors  consent  to  the  change  the  policy  shall 
terminate  upon  the  tenth  day  thereafter,  does  not  require  notice  of 
a  casual  or  incidental  resort  to  other  activities  for  thirty  days,  when 
the  vocation  described  in  the  policy  is  not  abandoned,  and  the  insured 
expects  within  a  few  days  to  continue  his  usual  vocation,  as  the  change 
referred  to  means  the  substitution  pf  one  business  or  vocation  for 
another  as  the  usual  business  or  vocation  of  the  insured.^  A  provi- 
sion against  a  change  of  occupation  "temporarily  or  permanently" 
also  refers  to  occupation,  and  not  individual  acts,  but  a  provision 
restricting  a  recovery  for  injuries  received  while  performing  any  act 
relating  to  a  prohibited  act  seems  efiFective  to  destroy  the  operation 
of  this  rule.' 

332.  Change  in  Habits. — A  declaration  in  an  application  that  the 
apphcant  does  not  "nor  will  he"  practice  any  pernicious  habit  ha.s 
sometimes  been  held  to  have  reference  only  to  his  present  intentions 
and  in  the  absence  of  a  provision  in  the  policy  that  a  change  in 
habits  shall  avoid  it  a  change  does  not  have  that  efifect ;  *  but  other 
courts  hold  that  where  the  statements  in  an  application  are  made 
warranties,  an  agreement  therein  of  the  insured  that  he  will  abstain 
from  the  excessive  use  of  intoxicating  liquor  is  a  promissory  war- 
ranty and  not  the  statement  of  an  expectation.^'     A  specific  and 

4.  Estabrook  v.  Union  Casualty,  7.  Taylor  v.  Illinois  Commercial 
etc.,  Co.,  74  Vt.  473,  52  Atl.  1048,  98  Men's  Ass'n,  84  Neb.  799,  122  N.  W. 
A.  S.  R.  916.  41,  24  L.RA.(N.S.)   1174  and  nota 

6.  National  Council  Junior  Order,       8.  Note:  LJLA.1915D  318  et  seq. 
etc.,  V.  Thompson,  153  Ky.  636, 156  S.       9.  Knecht  v.  Mutual  Life  Ins.  Co., 
W.  132,  45  L.R.A.(N.S.)  1148.  90  Pa.  St.  118,  35  Am.  Rep.  641. 

fl.  Mathews  v.  Modem  Woodmen  of  10.  Northwestern  Masonio  Aid  Ass'n 
America,  236  Mo.  326,  139  S.  W.  151,  v.  Bodurtha,  23  Ind.  App.  121, 53  N.  B. 
Ann.  Cas.  1912D,  483.  787,  77  A.  S.  R.  414. 
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separate  stipulation  that  if  the  assured  shall  become  intemperate  to 
a  certain  degree  the  company  may  cancel  the  policy  supersedes  a 
general  stipulation  that  such  a  degree  of  intemperance  shall  work 
an  absolute  forfeiture;  ^*  but  where  a  certificate  in  a  temperance  society 
provides  that  the  insured  must  comply  with  the  laws  of  the  order, 
and  those  laws  compel  total  abstinence,  suspension  from  the  order 
is  not  a  condition  precedent  to  a  forfeiture."  The  expression  "intem- 
perate use  of  intoxicating  liquors,"  in  a  contract  of  insurance,  means 
such  an  indulgence  in  intoxicants  as  tends  to  impair  the  health  of 
the  insured,  or  render  the  insurance  risk  more  hazardous.**  Some 
policies  stipulate  that  there  shall  be  no  recovery  if  the  assured's  health 
is  impaired  by  the  use  of  alcoholic  liquors.  Under  this  provision, 
it  is  universally  held  that  the  impairment  of  health  need  not  arise 
from  the  habitual  use;  one  indulgence  being  sufficient  to  avoid  the 
policy  if  it  actually  impairs  the  health,  but  habitual  use  without 
impairment  of  health  does  not  avoid  the  policy.**  The  same  con- 
struction has  been  given  to  a  provision  against  becoming  so  far  intem- 
perate as  to  impair  one's  health.**  Where  stimulants  are  taken  under 
medical  advice  a  provision  as  to  the  use  of  liquors  impairing  the 
health  does  not  apply  though  the  health  of  the  insured  is  impaired 
thereby.** 

333.  Change  of  Residence;  Engaging  in  Military  Service. — The 
insured  has  a  right  to  reside  in  a  foreign  country,  without  further 
permission  or  payment,  where  the  policy  and  the  application  described 
him  as  residing  there,  although  he  is  specially  permitted  by  the  policy 
to  travel  to  other  places,  and  an  indorsement  upon  the  policy  gives  him 
permission  to  reside  in  such  foreign  country,  upon  payment  of  a 
sum  not  named.*'  And  a  specific  provision  against  change  of  resi- 
dence or  removal  within  a  certain  district  does  not  apply  to  a  tempo- 
rary visit  to  the  prohibited  district.**  An  insurer  may  stipulate 
that  the  policy  shall  be  void  if  the  insured  engages  in  military  service,** 
but  such  a  provision  is  not  violated  by  working  as  a  laborer  on  a 
railroad  in  charge  of  military  authorities,**  or  in  accepting  a  mere 

11.  Northwestern  Mat.  Life  Ins.  16.  Aetna  Life  Ins.  Co.  v.  Ward, 
Co.  V.  Hazelett,  105  Ind.  212,  4  N.  E.  140  U.  S.  76,  11  S.  Ct.  720,  35  U.  S. 
582,  55  Am.  Rep.  192.  (L.  ed.)  371. 

12.  Hogins  V.  Supreme  Council,  etc.,  17.  Forbes  v.  American  Mnt  Life 
76  Cal.  109,  18  Pac.  125,  9  A.  S.  R.  Ins.  Co.,  15  Gray  (Mass.)  249,  77  Am. 
173.  Dec.  360. 

IS.  O'Connor  v.  Modem  Woodmen  18.  Lane  v.  Grand  Fraternity,  132 

of  America,  UO  Minn.  18,  124  N.  W.  Tenn.   235,   177   S.   W.    941.   L.R.A. 

454,  25  L.R.A.(N.S.)  1244.  1915F  1056  and  note. 

14.  Note:  15  L.R.A.(N.S.)  208.  19.  Note:  11  LJlJu  299. 

15.  Aetna  life  Ins.  Co.  v.  Davcy,  20.  Welts  v.  Connecticut  Mut.  Life 
123  U.  S.  739,  8  S.  Ct.  331,  31  U.  S.  Ins.  Co.,  48  N.  Y.  34,  8  Am.  Rap.  518. 
(L.  ed.)  315. 
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clerical  position,  and  whether  a  chaplain  In  the  army  is  engaged 
in  military  service  has  been  held  to  be  a  question  for  the  jury.^ 

XVI.  Estoppel  to  Assert  and  Watveb  of  Fobfsitubb 

Oeneral  Principles 

334.  General  Application  of  Roles  as  to  Waiver. — It  is  universally 
recognized  that  a  provision  in  a  policy  that  a  breach  of  warranty 
shall  avoid  the  policy  is  inserted  for  the  benefit  of  the  insurer  and 
may  be  waived  by  it,*  as  well  after  as  before  a  forfeiture  has  been 
incurred,'  and  that  no  new  consideration  is  essential  to  support  such 
a  waiver.*  Where,  however,  the  policy  is  f^n  absolute  nullity,  and 
not  merely  voidable,  it  cannot  be  revived  into  an  enforceable  contract 
without  the  presence  of  all  the  elements  of  a  valid  contract.'  It  is 
essential,  however,  that  the  acts  relied  on  as  indicative  of  a  waiver 
should  have  been  done  by  the  insurer  with  full  knowledge  of  the 
facts  giving  it  a  right  to  treat  the  policy  as  unenforceable.*  Conced- 
ing that  the  consent  of  the  assured  is  necessary  to  the  waiver  of  a 
forfeiture  and  the  keeping  alive  of  the  liability  to  pay  premium  or 
premium  notes,  his  assent  may  be  inferred  when  demand  after  for- 
feiture is  made  for  the  payment  of  the  premium  note,  and  is  met 
by  its  partial  payment  and  the  promise  to  pay  the  balance  as  soon 
as  able.' 

335.  Provisions  Which  May  Be  Waived. — ^The  doctrine  that  an 
insurer  may  waive  its  right  to  insist  that  the  rights  of  the  insured 
have  been  forfeited  extends  to  practically  every  ground  for  denjing 
liability.  For  example,  it  applies  to  a  provision  that  conditions  print- 
ed in  a  policy  of  insurance  shall  not  be  waived  except  by  agreement 
indorsed  on  the  policy,*  or  even  to  the  want  of  an  insurable  interest 

1.  Note:   11   L.R.A.  299.  6.  Note:    25    L.R.A.(N.S.)     78    et 

2.  Galliher  v.  State  Mnt.  Life  Ins.   seq. 

Co.,  150  Ala.  543,  43  So.  833,  124  A.  6.  Bennecke  v.  Connecticut  Mut. 
S.  R.  83;  Dover  Glass  Works  Co.  v.  Life  Ins.  Co.,  105  U.  S.  355,  26  U.  S. 
American  Fire  Ins.  Co.,  1  Marv.  (Del.)  (L.  ed.)  990;  Queen  Ins.  Co.  v. 
32,  29  Atl.  1039,  65  A.  S.  R.  264;  Young,  86  Ala.  424,  5  So.  116,  II  A. 
Viele  v.  Germania  Ins.  Co.,  26  la.  9,  S.  R.  51. 
96  Am.  Dec  83  and  note.  7.  Galliher  v.  State  Mut.  Ldfe  Ins. 

And  see  generally  tlie  cases  cited  Co.,  150  Ala.  543,  43  So.  833,  124  A. 
throughout  this  chapter  applying  the  S.  R.  83. 
doctrines  of  waiver  and  estoppel.  8.  Southern  States  Fire  Ins.  Co.  v. 

S.  Knickerbocker  life  Ins.  Co.  ▼.  Vann,  69  Fla.  549,  68  So.  647,  L.R.A. 
Norton,  96  U  S.  234,  24  U.  S.  (L.  ed.)  1916B  1189;  Yiele  v.  Germania  Ins. 
689.  Co.,  26  la.  9,  96  Am.  Dec.  83  and 

4.  Viele  v.  Germania  Ins.  Co.,  26  note. 
la.  9,  96  Am.  Dec.  83. 
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where  such  an  interest  subsequently  arises.^  It  also  applies  to  a 
provision  that  a  policy  shall  not  take  effect  until  the  first  premium 
has  been  paid  in  cash,*'  or  to  a  default  in  the  payment  of  a  pre- 
mium, which  may  be  waived  after  the  premium  has  become  due.** 
It  is  also  held  that  a  provision  limiting  the  power  of  any  officer,  agent, 
or  other  representative  of  the  company,  in  the  waiver  of  any  pro- 
vision or  condition  in  the  policy,  does  not  supersede  the  law  making 
the  principal  liable  for  the  negligent,  wrongful,  or  fraudulent  act 
of  its  agent,  or  the  law  of  equitable  estoppel,  and  therefore  that  limita- 
tion may  itself  be  waived  by  the  company  through  its  agent,  acting 
within  the  apparent  scope  of  his  authority.** 

Persona  Who  May  Bind  Insurer 

336.  In  General. — PreUminarily  it  may  be  said  that  there  is  no 
difference  between  mutual  and  stock  insurance  companies  in  respect 
to  the  power  of  officers  or  agents  to  waive  provisions  in  their  poli- 
cies.*' While  it  has  been  laid  down  that  an  adjuster  may  waive 
forfeitures,**  yet  other  coiurts  have  considered  that  special  authority 
to  an  insurance  agent,  to  adjust  a  particular  loss  or  damage  does  not 
confer  authority  to  bind  the  company  by  a  promise  to  pay  such  loss 
or  damage.*'  When  an  insurance  agent  has  been  authorized  to 
deliver  drafts  in  settlement  of  a  claim,  his  acts  and  declarations  in 
effecting  a  settlement  bind  his  principal,  regardless  of  restrictions 
on  his  authority  contained  in  the  policy,*'  but  an  insurance  company 
is  not  estopped  to  insist  on  a  provision  of  its  policy  suspending  the 
contract  when  a  premium  becomes  overdue,  by  a  statement  of  the 
attorney  to  whom  the  claim  was  sent  for  collection,  and  who  obtained 
judgment  therefor,  that  a  stay  of  the  judgment  would  reinstate 
the  policy,  followed  by  the  procuring  of  the  stay,  even  though  the 
attorney  has  general  authority  to  collect  premiums  in  his  locality  as 
he  has  no  power  to  waive  his  client's  rights.*'  An  insurance  com- 
pany to  which  application  has  been  made  for  a  policy,  and  which  pro- 
cures part  of  the  insurance  from  another  company,  is  not  the  agent  of 

9.  Shearman   v.  Niagara  Fire  Ins.   Knutson,  67  Kan.  71,  72  Pac.  526, 
Co.,  46  N.  Y.  526,  7  Am.  Rep.  380.       100  A.  S.  R.  382. 

10.  Southern  life  Ins.  Co.  v.  Book-       14.  Brown  v.  State  Ins.  Co.,  74  la. 
<>r,  9  Heisk.  (Tenn.)  606,  24  Am.  Rep.  42«,  38  N.  -W.  135,  7  A.  S.  R.  495. 
344.  16.  Queen  Ins.   Co.   v.  Young,  86 

11.  Grisby  v.  Russell,  222  U.  S.  149,  Ala.  424,  5  So.  116,  11  A.  S.  R.  51. 
32  S.  Ct.  58,  56  U.  S.  (L.  ed.)  133,       16.  New    York    Life    Ins.    Co.    v. 
Ann.  Cas.  1913B  863,  36  L.R.A.(N.S.)  Chittenden,  134  la.  613,  112  N.  W. 
642.  96,  120  A.  S.  R.  444,  13  Ann.  Cas. 

12.  Southern  States  Fire  Ins.  Co.  v.  408,  11  L.R.A.(N.S.)  233. 

Vann,  69  Fla.  549,  68  So.  647,  L.R.A.  17.  Davis  v.  Home  Ins.  Co.,  127 
1916B  1189.  Tenn.  330,  155  S.  W.  131,  44  L.BJL. 

13.  Swedish   American   Ins.   Co.   v.    (N.S.)  626. 
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the  assured  but  of  the  other  company,  and  ^ch  other  company  is  there- 
fore chargeable  with  knowledge  of  facts  known  to  the  first  company.^* 

337.  General  Officers  of  Company. — One  who  is  president  and  gen- 
eral manager  of  an  insurance  company  liiay  waive  the  provisions  of  a 
policy,  and  his  knowledge  is  imputable  to  the  company,"  and  where  a 
general  manager  on  a  request  for  an  interview  with  reference  to  a  pol- 
icy refers  the  inquiries  to  a  derk  the  company  is  bound  by  information 
communicated  to  the  clerk.*'  Again,  an  agent  who  has  general 
charge  of  the  business  of  the  company  for  a  state,  and  who  acts  under 
general  instructions  to  such  agents  and  without  special  limitations 
upon  his  authority,  is  a  general  agent  who  may  waive  forfeitures.* 
And  it  is  usually  held  that  the  power  of  the  general  officers  of  an 
insurer  are  not  affected  by  policy  provisions  restricting  waivers.* 
The  officers  of  a  mutual  company  also  have  power  to  waive  forfei- 
tures, and  this  applies  to  the  directors,*  unless  the  director  is  not 
an  executive  officer  of  the  company,*  but  the  officers  of  a  mutual 
company  cannot  waive  its  by-laws.' 

338.  Broker. — It  is  generally  held  that  the  knowledge  of,  or  notice 
to,  an  insurance  broker  is  not  imputable  to  an  insurer  from  which 
he  procures  a  policy,*  even  though  the  insurer's  agents  share  their 
commissions  with  him.'  And  a  provision  in  a  statute  governing 
the  relations  of  foreign  insurance  companies  to  the  state,  and  requir- 
ing certain  things  to  be  done  by  agents  representing  them,  that  the 
term  "agent"  shall  include  "any  person  who  shall  in  any  manner 
aid  in  transacting  insurance  business"  of  any  company  not  incorpo- 
rated by  the  laws  of  the  state,  does  not  make  a  broker  procuring 
insurance  for  a  property  owner  the  agent  of  the  insurer  so  as  to  bind 

18.  Mesterman  t.  Home  Mnt.  Ins.  Ins.  Co.,  4  Allen  (Mass.)  116,  81  Am. 
Co.,  5  Wash.  524,  32  Pac.  458,  34  A.   Dec.  689. 

S.  R.  877.  6.  United    Firemen's    Ins.    Co.    v. 

19.  Pomeroy  v.  Rocky  Mountain  Thomas,  92  Fed.  127,  34  C.  C.  A.  240, 
Ins.,  etc.,  Inst.  9  Colo.  295,  12  Pac.  47  L.R.A.  455;  Bonewell  v.  North 
153,  59  Am.  Rep.  144.  American   Ace.    Ins.    Co.,   167   Mich. 

20.  Fitzpatrick  v.  Hartford  life,  274, 132  N.  W.  1067,  Ann.  Cas.  1913A 
etc.,  'Ins.  Co.,  56  Conn.  116,  13  Atl.  847  and  note;  Fredman  v.  Consoli- 
673,  17  Atl.  411,  7  A.  S.  R.  288.  dated  Fire,  etc.,  Ins.  Co.,  104  Minn. 

1.  Southern  life  Ins.  Co.  v.  Booker,  76,  116  N.  W.  221,  124  A.  S.  R.  COS; 
fl  Heisk.  (Tenn.)  606,  24  Am.  Rep.  Arff  v.  Star  Fire  Ins.  Co.,  125  N.  Y. 
344.  57,  25  N.  E.  1073,  21  A.  S.  R.  721,  10 

2.  See  infra,  par.  345.  L.R.A.  609;  American  Steam  Laundry 

3.  Union  Mut.  Fire  Ins.  Co.  v.  Key-  Co.  v.  Hamburg-Bremen  Fire  Ins.  Co., 
ser,  32  N.  H.  313,  64  Am.  Dec.  375.  121  Tenn.  13, 113  S.  W.  394,  21  L.R.A. 

4.  Bard  v.  Penn  Mut.  Fire  Ins.  Co.,  (N.S.)  442. 

153  Pa.  St.  257,  25  Atl.  1124,  34  A.  Note:  38  L.RJl.(N.S.)   634  et  seq. 

S.  R.  704.  7.  United    Firemen's    Ins.    Co.    v. 

5.  Baxter  v.  Chelsea  Mut.  Fire  Ins.  Thomas,  82  Fed.  406,  27  C.  C.  A.  42, 
Co.,  1  Allen  (Mass.)  294,  79  Am.  Dec.  92  Fed.  127,  34  C.  C.  A.  240,  47  L.R.A. 
730;  Mulrey  v.   Shawmut  Mut  Fire  450,455. 
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it  with  his  knowledge.*  However,  there  is  authority  to  the  effect 
that  the  knowledge  of  an  agent  soliciting  insurance  who  turns  over 
the  application  to  a  company  which  he  does  not  represent,  which 
issuos  and  delivers  a  policy  to  him,  waives  a  breach  as  by  accepting 
the  application  it  recognizes  him  as  its  agent.* 

339.  General  Local  Agent. — The  power  of  insurance  agents  to  bind 
their  principals  is  to  be  determined  by  the  power  they  are  held  out 
by  the  companies  to  the  public  as  poss^sing,  and  not  by  written 
instruments  of  appointment,  of  which  the  public  could  have  no  knowl- 
edge.** It  is  accordingly  held  that  an  insurance  agent,  furnished 
by  his  principal  with  blank  applications  and  with  policies,  duly  signed 
by  the  company's  officers,  and  who  has  been  authorized  to  take  risks, 
to  issue  policies  by  simply  signing  his  name,  to  collect  premiums, 
and  to  cancel  policies,  without  consulting  his  principal,  is  empowered 
to  waive  conditions  of  forfeiture  in  such  policies  and  his  knowledge 
is  the  knowledge  of  the  insurer,  notwithstanding  any  excess  of  bis 
actual  authority.**    There  is  some  old  authority  qualifying  this  rule 

8.  United  Firemen's  Ins.  Co.  v.  Queen  Ins.  Co.  v.  Straughan,  70  Kan. 
Tliomas,  82  Fed.  406,  27  C.  C.  A.  42,  186,  78  Pac.  447,  109  A.  S.  R.  421; 
02  Fed.  127,  34  C.  C.  A.  240,  47  Hartford  Fire  Ins.  Co.  v.  Haas,  87  Ky. 
L.R.A.  450.  531,  9  S.  W.  720,  2  L.R.A.  64;  Richard 

9.  Travelers'  Ins.  Co.  v.  Thorne,'180  v.  Springfield  Fire,  etc.,  Ins.  Co.,  114 
Fed.  82,  103  C.  C.  A.  436,  38  L.R.A.  La.  794,  38  So.  563,  108  A.  S.  R.  359, 
<N.S.)  626.  69  L.R.A.  278;  Schaeffer  v.  Farmers' 

10.  Farmers',  etc.,  Ins.  Co.  v.  Ches-  Mat.  Fire  Ins.  Co.,  80  Md.  563,  31  Atl. 
nut,  50  111.  Ill,  99  Am.  Dec.  492.  317,  45  A.  S.  R.  361;  Hartford  Fire 

11.  Aetna  Fire  Ins.  Co.  v.  Kennedy,  Lis.  Co.  v.  Keating,  86  Md.  130,  38 
161  Ala.  60,  50  So.  73,  135  A.  S.  R.  Atl.  29,  63  A.  S.  R.  499;  Pbenix  Ins. 
160;  German- American  Ins.  Co.  v.  Co.  v.  Holeombe,  57  Neb.  622,  78  N. 
Humphrey,  62  Ark.  348,  35  S.  W.  428,  W.  300,  73  A.  S.  R.  532;  Forwar'!  v. 
54  A.  S.  R.  297  (incumbrances) ;  Continental  Ins.  Co.,  142  N.  Y.  382,  37 
American  Employers'  Liability  Ins.  N.  E.  615,  25  L.R.A.  637;  Grubbs  v. 
Co.  V.  Fordyee,  62  Ark.  562,  36  S.  W.  North  Carolina  Home  Ins.  Co.,  108 
1051,  54  A.  S.  R.  305  (nonpayment  of  N.  C.  472,  13  S.  E.  236,  23  A.  S.  R. 
premium);  Farnnm  v.  Phcenix  Ins.  62;  Horton  v.  Home  Ins.  Co.,  122  N. 
Co.,  83  Cal.  246,  23  Pac.  869, 17  A.  S.  C.  498,  29  S.  E.  944,  65  A.  S.  B.  717; 
E.  233;  Mackintosh  v.  Agricultural  Newark  Mach.  Co.  v.  Kenton  Ins.  Co., 
Fire  Ins.  Co.,  150  Cal.  440,  89  Pac.  50  Ohio  St.  549,  35  N.  E.  1060,  22 
102, 119  A.  S.  R.  234;  German  Ameri-  L.R.A.  768;  Murphy  v.  Southern  Life 
can  Ins.  Co.  v.  Hyman,  42  Colo.  156,  Ins.  Co.,  3  Baxt.  (Tenn.)  440,  27  Am. 
94  Pac.  27,  16  L.R.A.(N.S.)  77;  Mc-  Rep.  761;  Morrison  v.  Insurance  Co. 
Gurk  V.  Metropolitan  Life  Ins.  Co.,  of  North  America,  69  Tex.  353,  6  S. 
56  Conn.  528,  16  Atl.  263,  1  L.R.A.  W.  605,  5  A,  S.  R.  63;  Manhattan 
563;  Carrugi  v.  Atlantic  Fire  Ins.  Co.,  Fire  Ins.  Co.  v.  Weill,  28  Grat.  (Va.) 
40  Ga.  135,  2  Am.  Rep.  567;  Conti-  289,  26  Am.  Rep.  364;  Lynchburg 
nental  Ins.  Co.  v.  Ruckman,  127  111.  Fire  Ins.  Co.  v.  West,  76  Va.  575.  44 
364,  20  N.  E.  77,  11  A.  S.  R.  121;  Am.  Rep.  177;  Miner  v.  Phoonix  Ins. 
German-American  Ins.  Co.  v.  Yeagrley  Co.,  27  Wis.  693,  9  Am.  Rep.  479; 
163  Ind.  651,  71  N.  E.  897,  2  Ann.  Gans  v.  St.  Paul  Fire,  etc.,  Ins.  Co., 
Cas.  275;  Viele  v.  Germamia  Ins.  Co.,  43  Wis.  108,  28  Am.  Rep.  535;  Alex- 
26  la.  9,  96  Am.  Dec.  83  and  note;  ander  v.  Continental  Ins.  Co.,  67  Wis. 
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to  the  extent  of  holding  that  the  apparent  power  of  the  agent  is  a 
question  of  fact  which  is  properly  submitted  to  the  jury.**  A  gen- 
eral agent  authorized  to  consent  to  an  assignment  of  a  policy  may 
give  its  consent  after  a  forfeiture  so  as  to  render  the  policy  valid 
in  the  hands  of  the  assignee.**  Where  an  agent  has  a  personal 
interest  known  to  the  assured,  and  not  known  to  the  insurer,  which 
might  induce  him  to  keep  a  matter  concealed  from  his  principal, 
and  he  does  keep  the  matter  concealed  from  the  principal,  to  the 
prejudice  of  the  latter,  the  assured  cannot  rely  upon  the  doctrine 
that  the  knowledge  of  the  agent  of  such  matter  is  the  knowledge 
of  the  principal.** 

340.  Soliciting  Agent — It  is  usually  held  that  in  the  absence  of 
policy  provisions  to  the  contrary,  knowledge  affecting  the  rights  of 
the  insured,  which  comes  to  an  agent  of  an  insurance  company  while 
he  is  performing  the  duties  of  his  agency  in  receiving  applications 
for  insurance  and  delivering  policies,  becomes  the  knowledge  of  the 
company.*'  But  after  a  policy  has  been  issued  such  an  agent  can- 
not bind  the  insurer  by  waivers,*'  unless  the  company  subsequently 
so  acts  as  to  enlarge  his  apparent  authority,  as  by  ratifying  an  indorse- 
ment made  by  him; "  and  the  knowledge  by  the  soliciting  agent  of 
an  insurance  company,  who  is  charged  with  no  duty  as  to  receiving 
an  application  for  insurance,  and  who  was  not  present  when  the 
application  was  prepared,  will  not  estop  the  company  from  taking 

422.  30  N.  W.  727,  58  Am.  Rep.  869;  620,  38  Pac.  213,  27  L.R.A.  86. 

Kahu  V.  Traders' Ina.  Co.,  4  Wyo.  419,  Note:   Ann.  Cas.  1913A  850,  851. 

34  Pac.  1059,  62  A.  S.  R.  47.  But  see  Reed  v.  Equitable  Fhe,  etc., 

Note:  Ann.  Cas.  1913A  849.  Ins.  Co.,  17  R.  I.  783,  24  Atl.  b33,  18 

12.  Sheldon    v.    Connecticut    Mut  L.R.A.  496. 

Life  Ins.  Co.,  25  Conn.  207,  65  Am.  16.  Queen  Ins.  Co.  v.  Young,  86  Ala. 

Dec.  565.  424,  5  So.  116,  11  A.  S.  R.  51;  Phoe- 

13.  Imperial  Fire  Ins.  Co.  v.  Dvm-  nix  Ins.  Co.  v.  Copeland,  86  Ala.  551, 
liam,  117  Pa.  St.  460,  12  AU.  668,  2  6  So.  143,  4  L.R.A.  848;  Aetna  Fire 
A.  S.  R.  686.  Ins.  Co.  v.  Kennedy,  161  Ala.  600,  50 

14.  Home  Ins.  Co.  v.  North  Little  So.  73,  135  A.  S.  R.  160;  Critchett  v. 
Rock  Ice,  etc.,  Co.,  86  Ark.  538,  111  S.  American  Ins.  Co.,  53  la.  404,  5  N.  W. 
W.  994,  23  L.R.A.(N.S.)  1201.  543,  36  Am.  Rep.  230;  Kirkman  v. 

15.  Bebee  v.  Hartford  County  Mut.  Farmers'  Ins.  Co.,  90  la.  457,  57  N. 
Fire  Ins.  Co.,  25  Conn.  51,  65  Am.  Dec.  W.  952,  48  A.  S.  R.  454;  Tavlor  v. 
553;  McGurk  v.  Metropolitan  Life  State  Ins.  Co.,  98  la.  621,  67  N.  W. 
Ins.  Co.,  56  Conn.  528,  16  Atl.  263,  1  577,  60  A.  S.  R.  210;  Busby  v.  North 
L.R.A.  563;  Keith  v.  Globe  Ins.  Co.,  America  Life  Ins.  Co.,  40  Md.  572,  17 
52  111.  518,  4  Am.  Rep.  624;  Miller  v.  Am.  Rep.  634;  Harrison  v.  City  Fire 
Mutual  Ben.  Life  Ins.  Co.,  31  la.  216,  Ins.  Co.,  9  Allen  (Mass.)  231,  85  Am. 
7  Am.  Rep.  122;  Kitchen  v.  Hartford  Dee.  751. 

Fire  Ins.  Co.,  57  Mich.  135,  23  N.  W.       Note:  Ann.  Cas.  1913A  851. 
616,  58  Am.  Rep.  344;   McBryde  v.       17.  Wachter  v.  Phoenix  Assur.  Co., 
South  Carolina  Mut  Ins.  Co.,  55  S.  C.  132  Pa.  St.  428,  19  Atl.  289,  19  A. 
589,  33  S.  E.  729,  74  A.  S.  R.  769;   S.  R.  600. 
Hart  V.  Niagara  Piie  Ina.  Co.,  9  Wash. 
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^^  advantage  of  misrepresentations  made  to  tbe  agent,  who,  in  accord- 
\  ance  with  his  duty,  actually  received  the  application.*'  Where,  hoiw- 
.  ever,  an  agent  is  authorized  to  receive  applications  from  policy  holders 
for  permits  to  reside  in  restricted  territory,  and  to  receive  money  there- 
for, but  is  not  authorized  to  grant  such  permits,  and  by  his  acts  and 
representations  a  policy  holder  is  induced  to  believe  that  on  the  pay- 
ment of  the  money  for  a  permit  it  was  granted,  the  company  is 
estopped  from  denying  the  force  of  such  a  permit." 

341.  Clerk  of  Agent.— It  is  generally  held  that  an  ordinary  agent 
of  an  insurance  company  has  the  power  to  employ  clerks  to  discharge 
the  ordinary  business  of  his  agency,  and  a  waiver  which  the  agent 
himself  could  make  may  be  made  by  his  clerk.  The  act  or  knowl- 
edge of  the  clerk  is  that  of  the  agent,  and,  as  such,  binds  the  com- 
pany.*" Some  courts,  however,  have  held  that  an  insurance  agent 
who  has  power  to  waive  the  forfeiture  of  a  policy  CEinnot  delegate 
such  authority  to  his  clerk,  employed  by  him  to  discharge  clerical 
work,  without  the  knowledge  or  consent  of  the  company ;  nor  will  a 
waiver  of  such  forfeiture  by  the  clerk  be  imputed  to  the  company.* 
Of  course,  a  clerk  of  an  insurance  agent,  without  authority  to  make 
contracts  of  insurance,  or  to  assign  insurance  policies,  and  not  in 
any  way  held  out  to  the  public  as  having  such  authority,  has  no 
implied  power  to  waive  forfeitures  of  policies.* 

342.  Collecting  Agent. — The  decided  weight  of  authority  is  that 
a  mere  collecting  agent  has  no  power  to  vary,  alter,  or  modify  a 
contract  of  insurance,  or  to  extend  the  time  of  payment,  especially 
where  the  notice  of  the  agent's  authority  is  brought  home  to  the 
other  party.'  But  knowledge  acquired  by  a  collecting  agent  while 
performing  his  duties  as  such  is  imputable  to  the  insurer.* 

18.  Haapa  v.  Metropolitan  Life  Ins.  62;  Qoode  y.  Geoi^gia  Home  Ins.  Co., 
Co.,  150  Mich.  467, 114  N.  W.  380, 121  92  Va.  392,  23  S.  E.  744,  53  A.  S.  R. 
A.  S.  R.  627,  16  LJl.A.(N.S.)  1165.  817,  30  L.R.A.  842;  Deitz  v.  Providence 

19.  Walsh  V.  Aetna  Life  Ins.  Co.,  Washington  Ins.  Co.,  33  W.  Va.  526, 
30  la.  133,  6  Am.  Rep.  664.  11  S.  E.  50,  25  A.  S.  R.  908. 

20.  Pitzpatrick  v.  Hartford  Life  Notes:  24  A.  S.  R.  887;  Ann.  Cas. 
Ins.  Co.,  56  Conn.  116,  13  Atl.  673,  1913A  853. 

17  Atl.  411,  7  A.  S.  R.  288;  Crawford  1.  Waldman  v.  North  British,  etc, 
V.  Travelers'  Ins.  Co.,  124  Ky.  733,  99  Ins.  Co.,  91  Ala.  170,  8  So.  666,  24 
S.  W.  963, 124  A.  S.  R.  525  (soliciting  A.  S.  R.  883. 

clerk) ;  Steele  v.  jQerman  Ins.  Co.,  93  2.  German-American  Ins.  Co.  v. 
Mich.  81,  53  N.  W.  514,  18  L.R.A.  85  Humphrey,  62  Ark.  348,  35  S.  W.  428, 
(soliciting  clerk) ;  Bodine  v.  Exchange  54  A.  S.  R.  297. 
Fire  Ins.  Co.,  51  N.  Y.  117,  10  Am.  3.  Iowa  Life  Ins.  Co.  v.  Lewis,  187 
Rep.  566;  Arff  v.  Star  Fire  Ins.  Co.,  U.  S.  335,  23  S.  Ct.  126,  47  U.  S. 
125  N.  Y.  57,  25  N.  E.  1073,  21  A.  (L.  ed.)  204;  New  York  Life  Ins.  Co. 
S.  R.  721,  10  L.R.A.  609;  Gmbbs  v.  O'Dom,  100  Miss.  219,  56  So.  379, 
V.  North  Carolina  Home  Ins.  Co.,  108  Ann.  Cas.  1914A  583. 
N.  C.  472,  13  S.  E.  236,  23  A.  S.  R.       4.  Northwestern  Masonic  Aid  Ass'n 
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343.  Medical  Examiner. — While  some  courts  have  held  that  a  medi> 
cal  examiner  employed  by  an  insurer  merely  to  write  down  answers 
to  questions  in  his  medical  report  is  not  an  agent  whose  knowledge 
will  be  imputed  to  the  insurer,*  the  better  rule  would  seem  to  be 
that  his  knowledge  as  to  the  physical  condition  of  the  insured  is 
imputable,*  though  it  is  otherwise  as  to  knowledge  of  matters  not 
relating  to  physical  condition,  as,  for  example,  knowledge  of  the 
applicant's  occupation.' 

344.  Effect  of  Policy  Provisions  Generally. — While  various  attempts 
have  been  made  to  reconcile  the  cases  deaUng  with  the  effect  of  policy 
provisions  limiting  the  power  of  insurance  agents  to  waive  conditions 
therein,  or  restricting  the  manner  in  which  waivers  may  be  made, 
it  must  be  recognized  that  any  such  attempt  is  futile,  and  that  while 
there  are  two  main  lines  of  authority,  one  favoring  the  insured  and 
the  other  the  insurer,  yet  neither  of  these  lines  is  harmonious  and 
conflicts  are  found  in  practically  every  jurisdiction.  It  is  usually 
recognized  that  an  insured  may  rely  on  the  apparent  authority  of 
a  soliciting  agent,  and  that  the  insurer  will  be  boimd  by  his  acts 
notwithstanding  provisions  in  the  policy  subsequently  issued  of  which 
the  insured  has  no  notice.'  Closely  related  to  this  proposition  is  the 
rule  that  both  in  the  case  of  general  and  soliciting  agents  provisions 
in  a  policy  restricting  the  powers  of  agents  or  the  mode  of  waiver 
have  no  application  to  conditions  in  a  policy  the  violation  of  which 
renders  it  void  at  its  inception,  so  that  to  apply  the  provision  would 
be  to  impute  fraud  to  the  insurer  in  accepting  money  for  a  void  pol- 
icy.* On  the  other  hand,  some  authorities  hold  that  in  the  case 
of  a  mere  soliciting  agent  the  insured  is  bound  by  limitations  con- 

V.  Bodurtha,  23  Ind.  App.  121,  53  N.  51  S.  E.  339,  107  A.  S.  R.  92,  over- 

E.  787,  77  A.  S.  R.  414.  *  ruling  Thornton  v.  Travelers'  Ins.  Co., 

Note:  Ann.  Cas.  1913A  853.  116  Ga.  121,  42  S.  E.  287,  94  A.  S.  R. 

8.  Note:  Ann.  Cas.  1913A  852.  99;  Continental  Ins.  Co.  v.  Ruckman, 

6.  Franklin  Life  Ins.  Co.  v.  Galligan,  127  111.  364,  20  N.  E.  77,  11  A.  S.  R. 
71  Ark.  295,  73  S.  W.  102,  100  A.  S.  121;  German- American  Ins.  Co.  v. 
R.  73.  Yeagley,  163  Irid.  651,  71  N.  E.  897,  2 

Note:  Ann.  Cas.  1913A  862.  Ann.  Cas.  275;  Burlington  Ins.  Co.  v. 

7.  Woodmen  of  the  World  v.  Hall,  Gibbons,  43  Kan.  15,  22  Pac.  1010, 19 
104  Ark.  538, 148  S.  W.  526,  41  L.R.A.  A.  S.  R.  118  and  note;  Hartford  Fire 
(N.S.)  517.  Ins.  Co.  v.  Keating,  86  Md.  130,  38 

8.  Western  Assur.  Co.  v.  McAlpin,  AtL  29,  63  A.  S.  R.  499;  Beebe  v. 
23  Ind.  App.  220,  55  N.  E.  119,  77  Ohio  Farmers'  Ins.  Co.,  93  Mich.  514, 
A.  S.  R.  423;  Virginia  Fire,  etc.,  Ins.  53  N.  W.  818,  32  A.  8.  R.  519,  18 
Co.  v.  Richmond  Mica  Co.,  102  Va.  429,  L.R.A.  481,  limiting  Cleaver  v.  Traders' 
46  8.  E.  463,  102  A.  S.  R.  846.  Ins.  Co.,  65  Mich.  527,  32  N.  W.  660, 8 

Notes:  13  L.R.A.(N.S.)  858  et  seq.;  A.  S.  R.  908;  German  Ins.  Co.  of  Free- 
2  Ann.  Cas.  112.  port,  III.  v,  Shader,  68  Neb.  1,  93  N. 

9.  People's  Fire  Ins.  Ass'n  v.  Goyne,  W.  972,  60  L.R.A.  918;  Wood  ▼.  Ameri- 
79  Ark.  315,  96  S.  W.  365,  9  Ann.  Cas.  can  Fire  Ins.  Co.,  149  N.  Y.  382,  44 
373  and  note,  16  L.R.A.(N.S.)  1180;  N.  E.  80,  52  A.  8.  R.  733;  Leisen  v. 
Johnson,  V.  Aetna  Ins.  Co.,  123  Ga.  404.   St.  Paul  Fire,  etc.,  Ins.  Co.,  20  N.  D. 
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toined  in  the  policy  of  which  he  at  the  time  has  no  knowledge,*'  and 
dome  courts  have  given  effect  to  nonwaiver  provisions  even  as  applied 
to  conditions  rendering  the  policy  void  at  its  inception,  on  the  ground 
that  the  agent's  authority  is  limited  thereby,**  especially  where  both 
the  application  and  policy  limit  the  agent's  authority,**  although 
even  in  the  latter  case  waivers  are  frequently  sustained.**  As  to 
restrictions  upon  a  soliciting  agent's  authority  to  waive  conditions 
after  the  issuance  of  the  policy,  it  is  generally  held  that  such  restric- 
tions are  binding  on  the  assured,  since  the  limitations  on  the  face  of 
the  policy  are  notice  of  the  agent's  want  of  authority.**  The  same 
rule  is  applied  by  some  courts  to  general  agents  and  it  is  held  that 
limitations  in  the  policy  as  to  the  power  of  agents  to  waive  forfeitures 
after  its  issuance  are  binding  on  the  insured.*'    Other  courts,  how- 

316,  127  N.  W.  837,  30  L.RA.(N.S.)  746,  91  Pac.  609, 13  L.B.A.(N.S.)'866; 

539;  Western  Nat.  Ins.  Co.  v.  Marsh,  Collins  v.  Metropolitan  Life  Ins.  Co.. 

34  Okla.  414,  125  Pac.  1094,  42  L.R.A.  32  Mont.  329,  80  Pac.  609,  1092,  108 

(N.S.)  991;  Carrigan  V.Lycoming  Fire  A.   S.  R.  578. 

Ins.  Co.,  53  Vt.  418,  38  Am.  Rep.  687;  Note:  13  L.R.A. (N.S.)  864. 

Cole  T.  Union  Cent.  Life  Ins.  Co.,  22  13.  State  Mut.  Ins.  Co.  v.  Latou- 

Wash.  26,  60  Pac.  68,  47  L.R.A.  201;  rette,  71  Ark.  242,  74  S.  W.  300,  100 

Medley  v.  German  Alliance  Ins.  Co.,  A.  S.  R.  63;  Miller  v.  Mutual  Ben. 

55  W.  Va.  342,  47  S.  E.  101,  2  Ann.  Life  Ins.  Co.,  31  la.  216,  7  Am.  Rep. 

Cas.  99;  Cans  v.  St.  Paul  Fire,  etc.,  122. 

Ins.  Co.,  43  Wis.  108,  28  Am.  Rep.  14.  Shaiman  v.  Continental  Ins.  Co. 

535.  of  New  Yorit,  167  Cal.  117,  138  Pac. 

Notes:  107  A.  S.  R.  106  et  seq.;  708,  52  L.R.A.(N.S.)   670;  Brown  v. 

13  L.R.A.(N.S.)  839  et  seq.  (treating  Massachusetts  Mut.  Life  Ins.  Co.,  59 

exhaustively  this  phase  of  the  ques-  N.  H.  298,  47  Am.  Rep.  205;   Mer- 

tion);  2  Ann.  Cas.  113;  9  Ann.  Cas.  chants',   etc.,   Ins.   Co.   v.   Marsh,   34 

380;  Ann.  Cas.  1914A  591.  Okla.  453,  125  Pac.  1100,  42  L.R.A. 

And  see  Berry  v.  American  Cent.  (N.S.)   996. 

Ins.  Co.  of  St.  Louis,  132  N.  Y.  48,  Notes:  107  A.  S.  R.  130;  2  Ann. 

30  N.  E.  254,  28  A.  S.  R.  548.  Cas.  113,  114. 

10.  Ward  v.  Metropolitan  life  Ins.  15.  Fidelity,  etc.,  Co.  of  New  York 
Co.,  66  Conn.  227,  33  Atl.  902,  50  A.  v.  Fresno  Flume,  etc.,  Co.,  161  CaJ. 
S.  R.  80;  Weidert  v.  State  Ins.  Co.,  466,  119  Pac.  646,  37  L.R.A.(N.S.) 
19  Ore.  261,  24  Pac.  242,  20  A.  S.  R.  322;  Lippman  v.  Aetna  Ins.  Co.,  108 
809.  Ga.  391,  33  S.  E.  897,  75  A.  S.  R.  62, 

Notes:    10    L.R.A.(N.S.)    1071    et  limiting  Carrigan  v.  Atlantic  Fire  Ins. 

seq.;  2  Ann.  Cas.  112;  9  Ann.  Cas.  Co.,  40  Ga.  135,  2  Am.  Rep.  567; 

381.  Burlington   Ins.   Co.   v.   Gibbons,   43 

11.  Northern  Assur.  Co.  v.  Grand  Kan.  15,  22  Pac.  1010,  19  A.  S.  R. 
View  Bldg.  Ass'n,  183  U.  S.  308,  22  118;  Hale  v.  Mechanics'  Mut.  Fir» 
S.  Ct.  133,  46  U.  S.  (L.  ed.)  213;  Ins.  Co.,  6  Gray  (Mass.)  169,  66  Am. 
Lumber  Underwriters  of  New  York  v.  Dec.  410;  Cleaver  v.  Traiders'  Ins.  Co., 
Rife,  237  U.  S.  605,  35  S.  Ct  717,  71  Mich.  414,  39  N.  W.  571,  15  A.  S. 
59  U.  S.  (L.  ed.)  1140.  R.  275;  New  York  Life  Ins.  Co.  v. 

Note:  13  L.R.A. (N.S.)  853  et  seq.   O'Dom,  100   Miss.   219,   56   So.    379, 

12.  New  York  Life  Ins.  Co.  v.  Ann.  Cas.  1914A  583;  German  Ins. 
Fletcher,  117  U.  S.  519,  6  S.  Ct.  837,  Co.  v.  Heiduk,  30  Neb.  288.  46  N.  W. 
29  U.  S.  (L.  ed.)  934;  Iverson  v.  481,  27  A.  S.  R.  402;  McElroy  v. 
Metropolitan  Life  Ins.  Co.,  151  Cal.  Metropolitan  Life  Ins.  Co.,  84  Neb. 
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ever,  hold  that  a  provision  in  a  policy  that  no  oflScer,  agent,  or  other 
representative  of  the  company  shall  hav^  power  to  waive  any  condi- 
tion of  the  policy  except  by  an  indorsement  of  such  waiver  on  the 
policy  is  invalid,  because  the  effect  of  such  a  provision  is  practically 
to  prevent  one  of  the  parties  to  a  contract  not  required  by  law  to  be 
in  writing  from  subsequently  waiving  by  oral  agreement  conditions 
inserted  for  its  benefit,*'  though  of  course  this  cannot  be  the  case 
where  the  provision  is  inserted  in  pursuance  of  statutory  require- 
ment.*^ The  rule  has  been  laid  down  in  a  number  of  jurisdictions 
that  an  agent,  acting  within  the  apparent  scope  of  his  authority,  may 
waive  conditions  in  a  policy,  in  spite  of  existing  limitations  which 
prohibit  waivers  entirely  or  which  provide  a  specific  mode  of  waiver. 
The  insurer  is  held  to  be  estopped  by  the  agent's  conduct  to  set  up 
the  written  limitation  on  his  authority,  and  consequently  is  bound 
by  the  waiver  of  the  condition."    Again,  according  to  many  courts, 

866,  122  N.  W.  27,  19  Ann.  Cas.  28,  Notes:  107  A.  S.  R.  102  et  seq.; 

23  L.R.A.(N.S.)  968;  Marvin  v.  Uni-  13  L.R.A.(N.S.)  839  et  seq.;  2  Ann. 

versal   Life  Ins.   Co.,  85  N,  Y.  278,  Cas.  114,  115. 

39  Am.  Rep.  657;  Quinlan  v.  Provi-  17.  Black  v,  Atlantic  Home  Ins.  Co., 

dence  Washington  Ins.  Co.,  133  N.  Y.  148  N.  C.  169,  61  8.  E.  672,  21  L.R.A. 

356,  31  N.  E.  31,  28  A.  S.  R.  645;  (N.S.)  678  (weight  given  to  fact  that 

Gish  V.  Insurance  Co.  of  North  Ameri-  policy  was  a  statutory  one). 

ca.  16  Okla.  59,  87  Pac.  869, 13  L.R.A.  Note:  2  Ann.  Cas.  115. 

(N.S.)  826  (applying  rule  in  federal  18.  Industrial  Mut.  Indemnity  Co. 

courts) ;  Sullivan  v.  Mercantile  Town  v.  Thompson,  83  Ark.  575,  104  S.  W. 

Mut.  Ins.  Co.,  20  Okla.  460,  94  Pae.  200,  119  A.  S.  R.  149, 10  L.R.A.  (N.S.) 

676,  129  A.  S.  R.  761;  Joplin  v.  Na-  1064;  Mackintosh  v.  Agricultural  Fire 

tional  Live  Stock  Ins.  Ass'n,  61  Ore.  Ins.  Co.,  150  Cal.  440,  89  Pac.  102, 

544,  122  Pac.  897,  44  L.R.A.(N.S.)  119  A.  S.  R.  234;  German  American 

569;  Bard  v.  Penn  Mut.  Fire  Ins.  Co.,  Ins.  Co.  v.  Hyman,  42  Colo.  156,  94 

153  Pa.  St.  257,  25  Atl.  1124,  34  A.  Pac.  27,  16  L.R.A. (N.S.)  77;  Phenix 

S.  R.  704;  Medley  v.  German  Alliance  Ins.   Co.   v.  Grove,  215  111.   299,   74 

Ins.  Co.,  55  W.  Va.  342,  47  S.  E.  101,  N.  E.  141,  25  L.R.A. (N.S.)   1;  Lutz 

2   Ann.    Cas.   99;    Carey   v.    German  v.  Anchor  Fire  Ins.  Co.,  120  la.  136, 

American   Ins.   Co.,   84  Wis.   80,   54  94  N.  W.  274,  98  A.  S.  R.  349;  New 

N.  W.  18,  36  A.  S.  R.  907,  20  L.R.A.  England  Mut.  Life  Ins.  Co.  v.  Spring- 

267.  gate,  129  Ky.   627,  112   8.   W.  681. 

Notes:  9  A.  S.  R.  235;  107  A.  S.  113  S.  W.  824,  19  L.R.A.(N.S.)  227; 

R.  101;  10  L.R.A.(N.S.)  1073  et  seq.;  German   Ins.   Co.   v.   Gray,  43   Kan. 

2  Ann.  Cas.  13;  Ann.  Cas.  1914A  591.  497,  23  Pac.  637,  19  A.  S.  R.  150.  S 

16.  Piedmont,  etc..  Life  Ins.  Co.  v.  L.R.A.  70;  Lamberton  v.  Connecticut 

Young,  58  Ala.  476,  29  Am.  Rep.  770  Fire  Ins.  Co.,  39  Minn.  129,  39  N.  W. 

and  note ;  Pamum  v.  Phoenix  Ins.  Co.,  76,  1  L.R.A.  222 ;  Phenix  Ins.  Co.  v. 

83  Cal.  246,  23  Pac.  869,  17  A.  S.  R.  Bowdre,  67  Miss.  620,  7  So.  596,  lf> 

233;  Springfield  Steam  Laundry  Co.  A.  S.  R.  326;  Horwitz  v.  Equitable 

v.  Traders'  Ins.  Co.  of  Chicago,  151  Mut.  Ins.  Co.,  40  Mo.  557,  93  Am.  Dec. 

Mo.  90,  52  S.  W.  238,  74  A.  S.  R.  321;    McFarland   v.   Kittanning    Ins. 

521;  Kahn  v.  Traders'  Ins.  CJo..  4  Wyo.  Co.,  134  Pa.  St.  590,  19  Atl.  796,  19 

419,  34  Pac.   1059,  62  A.   S.  R.  47  A.  S.  R.  723;  American  Cent.  Ins.  Co. 

(indorsement    by    single    officer    re-  v.  IfcCrca,  8  Lea  (Tenn.)  513,  41  Am. 

quired).  Rep.  647.     See  also  McGurk  v.  Met- 
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an  insurance  agent  with  authority  to  waive  a  condition  in  a  policy 
may,  after  its  issuance,  waive  such  condition  by  oral  agreement, 
although  it  is  provided  in  the  policy  that  the  waiver  shall  be  by 
indorsement  thereon  or  by  writing  attached  thereto,^'  and  that  this 
is  especially  true  where  the  agent  has  agreed  to  make  the  indorse- 
ment.-* Where  the  general  rule  obtains  that  provisions  as  to  waiver 
are  inoperative  to  restrict  the  power  of  the  corporation,  the  only 
question  which  can  arise  is  whether  a  particular  agent  was  one 
who  could  act  in  the  place  and  stead  of  the  corporation.*  A  gen- 
eral officer  of  the  corporation  would  seem  to  be  competent  to  waive 
a  general  provision  as  to  the  mode  of  waiver,'  and  the  same  is 
true  of  an  agent  having  power  to  make  and  cancel  policies,'  though 
there  are  cases  to  the  contrary.^  Also  a  superintendent  of  agencies 
authorized  to  settle  and  adjust  claims  against  his  company  has  author- 
ity to  waive  a  forfeiture  notwithstanding  policy  limitations.'  Statutes 
frequently  define  the  term  agents,  which  definitions  govern  the  right 
to  waive  nonwaiver  provisions,*  and  some  statutes  render  void  pro- 

ropolitan  Life  Ins.  Co.,  56  Conn.  528,  17  A.  S.  R.  233;  Mackintosh  v.  Agri- 

16  Atl.  263, 1  L.R.A.  563.  eultnral  Fire  Ins.  Co.,  150  Cal.  440, 

Notes:  9  A.  S.  B.  235;  2  Ann.  Cas.  89  Pac.  102, 119  A.  S.  R.  234;  German 

113;  Ann.  Cas.  1914A  590.  American  Ins.  Co.  v.  Hyman,  42  Colo. 

19.  Wilson  V.  Commercial  Union  156,  94  Pae.  27,  16  L.R.A.(N.S.)  77; 
Assur.  Co.,  51  S.  C.  540,  29  S.  E.  Phenix  Ins.  Co.  v.  Monger,  49  Kan. 
245,  64  A.  S.  R.  700.  178,  30  Pac.  120,  33  A.  S.  R.  360; 

Notes:  107  A.  S.  R.  134;  2  Ann.  Queen  Ins.  Co.  of  America  v. 
Cas.  114;  10  L.R.A.(N.S.)  1066,  1073  Straughan,  70  Kan.  186,  78  Pac.  447, 
€t  seq.  109  A.  S.  R.  421;  New  England  Mut. 

20.  Copeland  v.  Dwelling-House  Ins.  Life  Ins.  Co.  v.  Springgate,  129  Ky. 
Co.,  77  Mich.  554,  43  N.  W.  991,  18  627,  112  S.  W.  681,  113  S.  W.  824, 
A.  S.  R.  414.  19  L.R.A.(N.S.)  227;  Grubbs  v.  North 

Note:  2  Ann.  Cas.  114.  Carolina  Home  Ins.  Co.,  108  N.  C. 

1.  Note:  107  A.  S.  R.  117.  472,  13  S.  E.  236,  23  A.  S.  R.  62; 

2.  Tillis  V.  Liverpool,  etc.,  Ins.  Co.,  Horton  v.  Home  Ins.  Co.,  122  N.  C. 
46  Fla.  268,  35  So.  171,  110  A.  S.  R.  498,  29  S.  E.  944,  65  A.  S.  R.  717; 
89.  Morrison  v.  Insurance  Co.  of  North 

Note:  107  A.  S.  R.  118.  America,  69  Tex.  353,  6  S.  W.  605, 

But  see  O'Leary  v.  Merchants',  etc.,  5  A.  S.  R.  63;  Kahn  v.  Traders'  Ins. 

Mut.  Ins.  Co.,  100  la.  173,  66  N.  W.  Co.,  4  Wyo.   419,  34  Pac.  1059,  62 

175,  69  N.  W.  420,  62  A.  S.  R.  555  A.  S.  R.  47. 

(denying   effect   to   waiver  by   secre-  Note:  107  A.  S.  R.  119. 

tary).  4.  Taylor  ▼.  State  Ins.  Co.,  98  la. 

3.  German-American  Ins.  Co.  v,  521,  67  N.  W.  577,  60  A.  S.  R.  210. 
Humphrey,   62   Ark.   348,   35   S.   W.  Note:  107  A.  S.  R.  122. 

428,  54  A.  S.  R.  297  (incumbrances) ;  5.  Industrial  Mut.  Indemnity  Co.  v. 
American  Employers'  Liability  Ins.  Thompson,  83  Ark.  575,  104  S.  W. 
Co.  V.  Fordyce,  62  Ark.  562,  36  S.  200, 119  A.  S.  R.  149, 10  L.R.A.(N.S.) 
W.  1051,  54  A.  S.  R.  305   (nonpay-  1064. 

ment  of  premium);  Famum  v.  Phoe-  6.  Notes:  107  A.  S.  R.  124  et  seq.; 
nix  Ins.  Co.,  83  Cal.  246,  23  Pac.  869,  13  L.R.A.(N.S.)  863  et  seq. 
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visions  that  knowledge  of  the  agent  shall  not  affect  the  insurer.' 
A  provision  that  "no  agent"  shall  have  power  to  waive  any  provi- 
sion in  the  policy  has  been  held  to  apply  only  to  local,  and  not  to 
general,  agents,*  and  restriction  on  waivers  by  agents  does  not  apply 
to  a  waiver  arising  from  a  consent  to  an  assignment,  indorsed  on 
the  policy,  which  the  agent  was  authorized  to  make.*  A  clause  in 
a  policy  withholding  from  agents  authority  "to  make,  alter,  or  dis- 
charge this  or  any  other  contract  in  relation  to  the  matter  of  this 
insurance,"  has  no  reference  to  the  application  which  precedes  the 
policy.*' 

345.  Provisions  as  to  Agency  for  Insured;  Written  Evidence  of 
Authority. — ^Notwithstanding  an  express  stipulation,  in  an  application 
for  insurance,  that  the  applicant  make  the  regular  examining  physi- 
cian of  the  company  his  agent,  such  examiner,  in  making  a  medical 
examination  of  the  applicant,  on  behalf  of  the  insurance  company, 
is  the  latter's  agent,  and  the  company  is  bound  by  his  report  to  it, 
where  no  fraud  or  intent  to  deceive  on  the  part  of  the  applicant  is 
shown.**  On  like  principles  although  the  by-laws  of  the  company 
make  the  person  taking  a  survey  of  property  insured  the  agent  of 
the  applicant,  he  still  continues  to  be  the  agent  of  the  company  also, 
.<v.nd  it  will  therefore  be  bound  by  his  acts.**  Some  courts,  however, 
have  given  effect  to  the  provision  that  the  agent  taking  the  applica- 
tion shall  be  deemed  the  agent  of  the  insured,  and  have  held  that 
knowledge  so  acquired  by  the  agent  is  not  binding  on  the  insurer.*' 
But  even  in  jurisdictions  giving  effect  to  such  a  provision  it  has  been 
held  that  where  the  policy  makes  the  agent  represent  the  insurer 
for  the  purpose  of  countersigning  the  policy  the  knowledge  of  the 
agent  is  that  of  the  insurer.**  A  provision  that  no  one  not  holding 
a  commission  of  the  company  shall  be  considered  as  its  agent  doe.s  ■ 
not  prevent  the  agent's  employment  of  the  usual  and  necessary  cleri- 
cal assistants,  nor  does  it  prevent  them,  when  employed,  from  exer- 
cising the  powers  usually  incident  to  their  position,*'  and  for  the 
purpose  of  imputing  knowledge  an  insurance  company  is  estopped 

7.  Marston  v.  Kennebec  Mut.  Life  Boman,  177  111.  27,  52  N.  E.  264,  69 
Ins.  Go.,  89  Me.  266,  36  Atl.  389,  56  A.  S.  B.  201.  And  see  infra,  par. 
A.  S.  B.  412;  Perry  v.  Dwelling-House   352. 

Ins.  Co.,  67  N.  H.  291,  33  AtL  731,  12.  Clark  v.  Union  Mut.  Fire  Ins. 

68  A.  S.  B,  668.  Co.,  40  N.  H.  333,  77  Am,  Dec.  721. 

8.  Carrigan  v.  Lycoming  Fire  Ins.  IS.  Bohrbach  y.  Gennania  Fire  Ins. 
Co.,  53  Vt.  418,  38  Am.  Bep.  687.  Co.,  62  N.  Y.  47,  20  Am.  Bep.  451; 

9.  Imperial  Fire  Ins.  Co.  v.  Dun-  Alexander  v.  Germania  Fire  Ins.  Co., 
ham,  117  Pa.  St.  460,  12  Atl.  668,  2  66  N.  Y.  464,  23  Am.  Bep.  76. 

A.  S.  B.  686.  14.  Whited  v.  Oermania  Fire  Ins. 

10.  Mutual  Ben.  Life  Ins.  Co.  v.  Co.,  76  N.  Y.  415,  32  Am.  Bep.  330. 
Bobison,  58  Fed.  723,  7  C.  C.  A.  444,  16.  Arff  v.  Star  Fire  Ins.  Co.,  125 
22  L.B.A.  325.  N.  Y.  57,  25  N.  E.  1073,  21  A.  S.  B. 

11.  Boyal  Neighbors  of  America  v.  721,  10  L.B.A.  600. 
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to  assert  that  one  sent  out  by  it  to  solicit  business  for  it  is  not  its 
agent,  although  the  policy  provides  that  no  person,  "unless  author- 
ized in  writing,"  shall  be  deemed  its  agent.^*  Similarly  a  condition 
that  "if  any  broker  or  other  person  than  the  assured  shall  have  pro- 
cured this  insurance  to  be  taken  by  the  company,  such  broker  or  other 
person  shall  be  considered  the  agent  of  the  assured,  and  not  of  this 
company,"  has  reference  to  parties  operating  on  their  own  account, 
or  on  behalf  of  the  assured,  and  not  agents  representing  the  com- 
pany in  procuring  insurance.*' 

Acts  Constituting  Waiver  or  Estoppel 

346.  Knowledge  or  Notice  of  Facts  Generally. — ^Whether  an  insurer 
will  be  permitted  to  take  advantage  of  a  breach  of  warranty  which, 
to  its  knowledge,  existed  at  the  issuance  of  the  policy  is  usually  dis- 
posed of  without  adverting  to  the  parol  evidence  rule,  but  there  are 
cases  which  consider  the  effect  of  that  rule.  While  considerable  learn- 
ing has  been  displayed  in  the  discussion  of  this  question,  it  will  be 
necessary  here  to  state  only  the  conclusions  at  which  the  courts  have 
arrived.  It  is  usually  held  that  where  the  insurer,  at  the  time  of  the 
issuance  of  a  policy  of  insurance,  has  knowledge  of  existing  facts 
which,  if  insisted  on,  would  invalidate  the  contract  from  its  very 
inception,  such  knowledge  constitutes  a  waiver  of  conditions  in  the 
contract  inconsistent  with  the  known  facts,  and  the  insurer  is  estopped 
thereafter  from  asserting  the  breach  of  such  conditions.  The  law  is 
charitable  enough  to  assume,  in  the  absence  of  any  showing  to  the 
contrary,  that  an  insurance  company  intends  to  execute  a  valid  con- 
tract in  return  for  the  premium  received;  and  when  the  policy  con- 
tains a  condition  which  renders  it  void  at  its  inception,  and  this  result 
is  known  to  the  insurer,  it  will  be  presumed  to  have  intended  to  waive 
the  condition,  and  to'  execute  a  binding  contract,  rather  than  to  have 
deceived  the  insured  into  thinking  his  property  is  insured  when  it 
is  not,  and  to  have  taken  his  money  without  consideration.**    Other 

16.  Hart  v.  Niagara  Fire  Ins.  Co.,  v.  Yeagley,  163  Ind.  651,  71  N.  E. 
9  Wash.  620,  38  Pac.  213,  27  L.R.A.  897,  2  Ann.  Cas.  275  and  note;  Kenton 
86.  las.  Co.  V.  Shea,  6  Bush  (Ky.)  174, 

17.  Kister  v.  Lebanon  Mut.  Ins.  Co.,  99  Am.  Dec.  676  (additional  insnr- 
128  Pa.  St.  553,  18  Atl.  447,  15  A.  anee) ;  Phoenix  Ins.  Co.  v.  Lawrence, 
S.  R.  696,  5  L.R.A.  646.  4  Mete.   (Ky.)   9,  81  Am.  Dec.  521; 

IC.  Phoenix  Ins.  Co.  v.  Flemming,  National  Fire  Ins.  Co.  v.  Crane,  16 

65  Ark.  54,  44  S.  W.  464,  67  A.  S.  R.  Md.  260,  77  Am.  Dec.  289;  Horwitz 

900,    39    L.R.A,    789    (keeping    fire-  v.   Equitable  Mut.  Ins.   Co.,  40   Mo. 

works) ;   Hartford   Fire   Ins.    Co.    v.  557,  93  Am.  Dec.  821;  Arkansas  Ins. 

Redding,  47  Fla.  228,  37  So.  62,  110  Co.  v.  Cox,  21  Okla.  873,  98  Pac  552. 

A.  S.  R.  118,  67  L.R.A.  518;  Allen  v.  129  A.  S.  R.  808,  20  L.R.A.(N.S.)  775 

Phoenix  Assur.  Co.,  12  Idaho  653,  88  (notice    imparted    by    application) ; 

Pac.  245,  10  Ann.  Cas.  328,  8  L.R.A.  Welsh  v.  London  Assur.  Corp.,  151  Pa. 

(N.S.)  903;  German-American  Ins.  Co.  St.  607,  25  Atl.  142,  31  A.  S.  R.  786; 
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authorities,  however,  take  the  position  that  to  permit  parol  evidence 
of  a  breach  known  to  the  agent  of  the  insurers  at  the  inception  of 
the  contract  would  violate  the  rule  against  the  admission  of  parol 
evidence  to  vary  a  written  contract."  In  any  case  the  assured  will 
not  be  permitted  to  urge,  as  an  excuse  for  his  omission  to  communi- 
cate material  facta,  that  they  were  actually  known  to  the  insurer 
unless  it  appears  that  its  knowledge  was  as  particular  and  full  as  his 
own  information.*"  Nor  does  knowledge  of  a  want  of  insurable  inter- 
est impart  vitality  to  a  wager  .policy.*  The  knowledge  by  an  insurer 
of  a  breach  of  promissory  warranty  forfeiting  a  policy  does  not  amount 
to  a  waiver.  There  must  exist,  in  addition,  some  positive  act  of  con- 
firmation upon  which,  in  connection  with  the  knowledge,  a  waiver 
may  be  predicated,  and  by  force  of  which  the  broken  contract  may 
be  said  to  be  revived.*  On  like  principles  it  is  no  defense  to  the 
breach  of  a  promissory  warranty  in  an  insurance  policy  not  to  use 
intoxicating  liquors  to  excess  that  the  insurance  company  had  knowl- 
edge at  the  time  of  issuing  the  policy  that  the  insured  had  previously 
used  intoxicants  to  excess  to  such  an  extent  as  to  render  him  diseased 
from  such  dissipation.* 

347.  Knowledge  of  Officer  or  Agent  Generally. — ^Where  an  agent 
is  one  whose  knowledge  is  imputable  to  the  insurer,*  and  he  has 
knowledge  of  the  facts  which  render  the  policy  unenforceable  at  its 
inception  for  breach  of  warranty,  the  insurer  will  not  be  permitted  to 

Damms  v.  Humboldt  Fire  Ins.  Co.,  E.  496,  16  L.R.A.  33  and  note. 
226  Pa.  St.  358,  75  Atl.  607,  18  Ann.  Note:  16  L.R.A. (N.S.)  1167  et  seq. 
Cas.  685  and  note;  Reed  v.  Equitable  20.  Sun  Mut.  Ins.  Co.  v.  Ocean  Ins. 
Fire,  etc.,  Ins.  Co.,  17  R.  I.  785,  24  Co.,  107  U.  S.  485,  1  S.  Ct.  582,  27 
Atl.  833,  18  L.R.A.  496  (other  in-  U.  S.  (L.  ed.)  337. 
snrance) ;  Hartford  Steam-Boiler  In-  1,  Agricultural  Ins.  Co.  v.  Mon- 
spection,  etc.,  Ins.  Co.  v.  Lasher  Stock-  tagne,  38  Mich.  548,  31  Am.  Rep.  326. 
ing  Co.,  66  Vt.  439,  29  Atl.  629,  44  2.  Carpenter  v.  Providence  Wash- 
A.  S.  R.  859.  ington  Ins.  Co.,  16  Pet.  495,  10  V.  S. 

Notes:  29  Am.  Rep.  777;  1  L.R.A.  (L.  ed.)  1044;  United  Firemen's  Ins. 
563;  16  L.R.A.(N.S.)  1187  et  seq.;  Co.  v.  Thomas,  82  Fed.  406,  27  C. 
Ann.  Cas.  1914D  643.  C.  A.  42,  92  Fed.  127,  34  C.  C.  A.  240, 

And  Sfe  infra,  par.  347.  47  L.R.A.  450;  Foreman  v.  German 

19.  Lumber  Underwriters  of  New  Alliance  Ins.  Ass'n,  104  Va.  694,  52 
York  V.  Rife,  237  U.  S.  605,  35  S.  S.  E.  337, 113  A.  S.  R.  1071,  3  L.R.A. 
Ct.  717,  59  U.  S.  (L.  ed.)  1140;  Con-  444. 

necticut  Fire  Ins.  Co.  v.  Buchanan,  141  3.  Northwestern  Hf asonic  Aid  Ass'n 
Fed.  877,  73  C.  C.  A.  Ill,  4  L.R.A.  v.  Bodurtha,  23  Ind.  App.  121,  53 
(N.S.)  758  and  note;  Thomas  v.  Com-  N.  E.  787,  77  A.  S.  R.  414.  Contra 
mercial  Union  Assur.  Co.,  162  Mass.  Newman  v.  Covenant  Mut.  Ins.  Ass'n, 
29,  37  N.  E.  672,  44  A.  S.  R.  323;  76  la.  56,  40  N.  W.  87,  14  A.  S.  R. 
Franklin  Fire  Ins.  Co.  v.  Martin,  40  196,  1  L.R.A.  659. 
N.  J.  L.  568,  29  Am.  Rep.  271;  Rip-  And  see  infra,  par.  347. 
ley  V.  Aetna  Ins.  Co.,  30  N.  T.  136,  4.  See  supra,  par.  336  et  seq.,  a« 
86  Am.  Dec.  362;  Clemans  v.  Supreme  to  what  agents  may  bind  the  insurer. 
Assembly,  etc.,  131  N.  Y.  485,  30  N. 
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take  advantage  of  such  breach.*  On  like  principles  it  has  been  held 
that  knowledge  of  the  agent  as  to  the  location  of  the  property  insured 

5.  Phoanix  Ins.  Co.  ▼.  Copeland,  86  Co.,  31   la.  216,  7  Am.  Rep.   122; 

Ala.  551,  6  So.  143,  4  L.R.A.  848;  Cue  v.  Connecticut  Fire  Ins.  Co.,  89 

Creed  v.  Sun  Fire  Office  of  London,  Elan.   90,   130   Pac.   664,   44   L.R.A. 

101  Ala.  522,  14  So.  323,  46  A.  S.  R.  (N.S.)  1218;  Hartford  Fire  Ins.  Co.  v. 

134,  23  L.R.A.  177;  Triple. Link  Mut.  Haas,  87  Ky.  531,  9  S.  W.  720,  2 

Indemnity  Ass'n  v.  Williams,  121  Ala.  L.R.A.  64;  Qermania  Ins.  Co.  t.  Ash- 

138,  26  So.  19,  77  A.  S.  R.  34;  Dwell-  by,  112  Ky.  303,  65  S.  W.  611,  99  A. 

ing  House  Ins.  Co.  v.  Brodie,  52  Ark.  S.  R.  295;  Crawford  v.  Travelers'  Ins. 

11, 11  S.  W.  1016,  4  L.R.A.  458;  State  Co.  of  Hartford,  124  Ky.  733,  99  S. 

Mut.  Ins.  Co.  V.  Latonrette,  71  Ark.  W.  963,  124  A.  S.  R.  425;  Hartford 

242,  74  S.  W.  300,  100  A.  S.  R.  63  Fire  Ins.  Co.  v.  Keating,  86  Md-  130, 

(title  in  wife  of  insured);   Security  38  Atl.  29,  63  A.  S.  R.  499;  Hoos  v. 

Mut.  Ins.  Co.  V.  Woodson,  79  Ark.  Prescott  Ins.  Co.  of  Boston,  84  Mich. 

266,  95  S.  W.  481,  116  A.  S.  R.  75  309,  47  N.   W.  587,  11  L.R.A.  340 

(title  not  absolute) ;  Kruger  v.  West-  and  note;  Haire  v.  Ohio  Farmers'  Ins. 

em  Fire,  etc.,  Ins.  Co.,  72  Cal.  91,  Co.,  93  Mich.  481,  53  N.  W.  623,  32 

13  Pac  156,  1  A.  S.  B.  42  (con-  A.  S.  B.  516;  Beebe  v.  Ohio  Farmers' 
dition  against  keeping  oil) ;  Menk  v.  Ins.  Co.,  93  Mich.  514,  53  N.  W.  818, 
Home  Ins.  Co.,  76  Cal.  50,  14  Pac.  32  A.  S.  R.  519, 18  L.R.A.  481;  Michi- 
837,  18  Pac.  117,  9  A.  S.  R.  158;  gan  Shingle  Co.  v.  State  Inv.  etc.,  Co., 
Pamum  v.  Phoenix  Ins.  Co.,  83  Cal.  94  Mich.  389,  53  N.  W.  945,  22  L.R.A. 
246,  23  Pac.  869,  17  A.  S.  R.  233;  319;  Hamilton  v.  Dwelling  House  Ins. 
State  Ins.  Co.  of  Des  Moines  v.  Taylor,  Co.,  98  Mich.  535,  57  N.  W.  735,  22 

14  Colo.  499,  24  Pac.  333,  20  A.  S.  R.  L.R.A.  527;  Dailey  v.  Preferred  Ma- 
281  (character  of  property) ;  Insur-  sonic  Mut.  Aoc.  Ass'n,  102  Mich.  289, 
ance  Co.  of  North  America  v.  Mc-  57  N.  W.  184,  26  L.B.A.  171;  Wilson 
Dowell,  50  111.  120,  99  Am.  Dec.  497;  v.  Minnesota  Farmers'  Mut.  Fire  Ins. 
Commercial  Ins.  Co.  v.  Spankneble,  Ass'n,  36  Minn.  112,  30  N.  W.  401, 
52  111.  53,  4  Am.  Rep.  582;  Home  Mut.  1  A.  S.  R.  659;  Anderson  v.  Manches- 
Fire  Ins.  Co.  v.  Garfield,  60  111.  124,  ter  Fire  Assur.  Co.,  59  Minn.  182,  60 
14  Am.  Rep.  27;  Germania  Fire  Ins.  N.  W.  1095,  63  N.  W.  241,  50  A,  S. 
Co.  V.  Hick,  125  111.  361,  17  N.  E.  R.  400,  28  L.R.A.  609;  Kells  v.  NorA- 
792,  8  A.  S.  R.  384  (building  on  leased  western  Live-Stock  Ins.  Co.,  64  Minn. 
ground) ;  Home  Ins.  Co.  of  New  York  390,  67  N.  W.  215,  71  N.  W.  5,  58  A. 
V.  Mendenhall,  164  111.  458,  45  N.  E.  S.  R.  541;  Parsons,  etc.,  Co.  v.  Lane, 
1078,  36  L.R.A.  374;  Lumbermen's  97  Minn.  98,  106  N.  W.  485,  7  Ann. 
Mut.  Ins.  Co.  V.  BeU,  166  111.  400,  45  Cas.  1144,  4  L.R.A.  (N.S.)  231;  Combs 
N.  E.  130,  57  A.  S.  R.  140;  Havens  v.  Hannibal  Sav.,  etc,  Co.,  43  Mo. 
V.  Home  Ins.  Co.,  Ill  Ind.  90,  12  N.  148,  97  Am.  Dec.  383;  Merchants',  etc, 
E.  137,  60  Am.  Rep.  689;  German-  Ins.  Co.  v.  Curran,  45  Mo.  142,  100 
American  Ins.  Co.  v.  Yeagley,  163  Ind.  Am.  Dec.  361;  Union  Mut.  Fire  Ins. 
651,  71  N.  E.  897,  2  Ann.  Cas.  275  Co.  v.  Keyser,  32  N.  H.  313,  64  Am. 
and  note;  Ohio  Farmers'  Ins.  Co.  v.  Dec.  375;  Campbell  v.  Merchants',  etc, 
Vogel,  166  Ind.  239,  76  N.  E.  977,  Mut  Fire  Ins.  Co.,  37  N.  H.  35,  72 
117  A.  S.  R.  382,  9  Ann.  Cas.  91,  3  Am.  Dec  324  and  note;  Pierce  v. 
L.R.A.(N.S.)  966;  Manchester  Fire  Nashua  Fire  Ins.  Co.,  50  N.  H.  297, 
Assur.  Co.  V.  Glenn,  13  Ind.  App.  9  Am.  Rep.  235;  Perry  v.  Dwelling- 
365,  40  N.  E.  926,  41  N.  E.  847,  55  House  Ins.  Co.,  67  N.  H.  291,  33  Atl. 
A.  S.  R.  225;  Manchester  Fire  Assur.  731,  68  A.  S.  R.  668;  McDonald  v. 
Co.  V,  Koemer,  13  Ind.  App.  372,  40  Metropolitan  life  Ins.  Co.,  68  N.  H. 
N.  E.  1110,  41  N.  E.  848,  55  A.  8.  R.  4,  38  Atl.  500,  73  A.  S.  R.  548;  Berry 
231;  Miller  v.  Mutual  Ben.  Life  Ins.  v.  American  Cent.  Ins.  Co.,  132  N.  Y. 
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renders  immaterial  a  mistake  in  the  policy  as  to  the  location  of  the 
property,  so  as  to  pennit  an  action  on  the  policy  as  written  without 
seeking  reformation.*  Where,  however,  an  applicant  for  a  policy 
intentionally  makes  a  false  statement,  and  the  insurer  is  misled  there- 
by, the  policy  may  be  avoided  though  the  agent  of  the  insurer  knew  of 
its  falsity,  as  in  such  a  case  it  must  be  considered  that  the  applicant 
and  agent  acted  coUusively,'  though  this  is  not  the  case  under  a 
statute  constituting  false  answers  given  by  the  assured  in  his  appli- 
cation no  defense  to  a  recovery  on  the  policy  if  the  falsity  of  such 
answers  was  known  to  the  insurer's  agent.'  It  is  also  clear  that 
the  fact  that  after  a  policy  has  taken  effect  the  agent  of  the  insurer 
learns  of  a  breach  of  promissory  warranty  is  not,  of  itself,  a  waiver 
thereof  nor  is  the  insurer  estopped  thereby  to  assert  a  breach.'   If, 

49,  30  N.  E.  254,  28  A.  S.  R.  548;  Co.,  5  Wash.  524,  32  Pae.  458,  34 
Forward  v.  Continental  Ins.  Co.,  142  A.  S.  R.  877;  McCall  v.  Phoenix  Mut. 
N.  Y.  382,  37  N.  E.  615,  25  L.R.A.  Life  Ins.  Co.,  9  W.  Va.  237,  27  Am. 
637;  Wood  v.  American  Fire  Ins.  Co.,  Rep.  558;  Medley  v.  German  Alliance 
149  N.  Y.  382,  44  N.  E.  80,  52  A.  Ins.  Co.,  55  W.  Va.  342,  47  S.  E.  101, 
S.  R.  733;  Lewis  v.  Guardian  Fire,  2  Ann.  Cas.  99;  Beal  v.  Park  Fire 
etc.,  Co.,  181  N.  Y.  392,  74  N.  E.  224,  Ins.  Co.,  16  Wis.  241,  82  Am.  Dec. 
106  A.  S.  R.  557;  Follette  v.  United  719;  Johannes  v.  Standard  Fire  Office, 
States  Mut.  Ace.  Ass'n,  107  N.  Ci  70  WU.  196,  35  N.  W.  298,  5  A.  S. 
240,  12  S.  E.  370,  22  A.  S.  R.  878,  R.  159;  Dowling  v.  Lancashire  Ins. 
12  L.R.A.  315;  Follette  v.  Mutual  Co.,  92  Wis.  63,  65  N.  W.  738,  31 
Ace.  Ass'n,  110  N.  C.  377,  14  S.  E.  L.RJl.  112;  St.  Clara  Female  Acad- 
923,  28  A.  S.  R.  693  and  note,  15  emy  v.  Northwestern  Nat.  Ins.  Co.,  98 
L.R.A.  668;  Leisen  v.  St.  Paul  Fire,  Wis.  257,  73  N.  W.  767,  67  A.  S.  R. 
etc.,  Ins.  Co.,  20  N.  D.  316,  127  N.  805;  Siemers  v.  Meeme  Mut.  Home 
W.  837,  30  L.R.A.(N.S.)  539;  West-  Protection  Ins.  Co.,  143  Wis.  114,  126 
em  Nat.  Ins.  Co.  v.  Marsh,  34  N.  W.  669,  139  A.  S.  R.  1083. 
Okla.  414,  125  Pac.  1094,  42  L.R.A.  Notes:  16  Am.  Dec.  466;  9  A.  S. 
(N.S.)  991;  Bnrson  v.  Philadelphia  R.  233;  8  L.R.A.  71,  74;  10  L.R.A. 
Fire  Ass'n,  136  Pa.  St.  267,  20  Atl.  359;  16  L.R.A.  34  et  oeq.;  67  L.R.A. 
401,  20  A.  S.  R.  919;  Graham  v.  Fire  706;  2  L.R.A.(N.S.)  513;  4  L.R.A. 
Ins.  Co.,  48  S.  C.  195,  26  S.  E.  323,  (N.S.)  759  et  seq.;  16  L.R.A.(N.S.) 
59  A.  S.  R.  707;  McBryde  v.  South  1186  et  seq.;  2  Ann.  Cas.  283;  18  Ann. 
Carolina  Mut.  Ins.  Co.,  55  S.  C.  589,  Cas.  687;  Ann.  Cas.  1914C  77. 
33  S.  E.  729,  74  A.  S.  R.  769;  Mc-  6.  State  Ins.  Co.  v.  Schreck,  27  Neb. 
Carty  v.  Piedmont  Mut.  Ins.  Co.,  81  527,  43  N.  W.  340,  20  A.  S.  R.  696, 
S.  C.  152,  62  8.  E.  1, 18  L.R.A.(N.S.)   6  LJI.A.  524. 

729  (mutual  insurance  company) ;  Con-  7.  Triple  Link  Mut.  Indemnity  Ass'n 
tinental  Ins.  Co.  v.  Kasey,  25  Qrat.  v.  Williams,  121  Ala.  138,  26  So.  19, 
(Va.)  268, 18  Am.  Rep.  681;  Manhat-  77  A.  S.  R.  34;  Mudge  v.  Supreme 
tan  Fire  Ins.  Co.  v.  Weill,  28  Grat.  Court,  I.  O.  F.,  149  Mich.  467,  112 
(Va.)  389,  26  Am.  Rep.  364  and  note;  N.  W.  1130,  119  A.  S.  R.  686,  14 
Goode  V.  Georgia  Home  Ins.  Co.,  92  L.R.A.(N.S.)  279. 
Va.  392,  23  S.  E.  744,  53  A.  S.  R.  8;  Note:  14  L.R.A. (N.S.)  280. 
817,  30  L.B.A.  842;  Virginia  Fire,  etc.,  9.  Ayres  v.  Hartford  Fire  Ins.  Co., 
Ins.  Co.  V.  Richmond  Mica  Co.,  102  17  la.  176,  86  Am.  Dec.  553;  Home 
Va.  429,  46  S.  E.  463,  102  A.  S.  R.  Ins.  Co.  of  New  York  v.  Scales,  71 
846:  Mesterman  v.  Home  Mut.  Ins.  Miss.  975,  15  So.  134,  ^  A.  S.  R^ 
R.  C.  L.  XIV.— 74.  1169 
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however,  a  local  insurance  agent,  ha\'ing  power  to  receive  premiums, 
receives  a  premium  on  a  poUcy  of  life  insurance  after  he  has  notice 
of  the  violation  of  a  condition  therein  respecting  residence,  and  which 
renders  the  policy  voidable  at  the  company's  election,  his  knowledge 
is  notice  to  the  company  of  the  fact  of  Such  residence,  and  there  is 
a  waiver  by  the  insurer,  notwithstanding  a  restriction  on  the  power 
of  agents  to  waive  forfeitures.*"  Where  the  knowledge  of  an  agent 
is  important,  the  burden  is  on  the  insured  to  prove  the  same.** 

348.  Knowledge  of  Intent  to  Violate  Provisions. — It  has  been  laid 
down  broadly  by  some  courts  that  mere  knowledge  of  an  insurance 
agent  that  the  insured  intends,  after  the  issuance  of  the  policy,  to 
violate  its  provisions  does  not  aflFect  the  right  of  the  insurer  to  claim 
a  forfeiture.**  Accordingly,  under  this  view,  the  knowledge  by  an 
agent  of  the  insurer,  before  issuing  a  policy,  that  the  insured  occa- 
sionally rode  steeplechase  races  does  not  prevent  the  insurer  from 
avoiding  the  policy,  on  the  ground  that  the  insured  was  injured  while 
riding  in  a  steeplechase,  and  that  such  riding  was  a  voluntary  expo- 
sure to  unnecessary  danger.**  Likewise  a  condition  avoiding  a  policy 
of  fire  insurance  if  blasting  powder  be  kept  on  the  premises  is  not 
waived  because  the  insurer's  agent  knew  that  the  building  insured 
was  to  be  occupied  by  miners,  whose  custom  it  was  to  keep  blasting 
powder  in  their  homes,  and  for  that  reason  charged  more  than  the 
usual  rate,  where  the  policy  guards  against  any  acts  of  waiver  or 
change  of  its  conditions  by  providing  that  such  waiver  or  change, 
to  be  effective,  shall  be  written  upon,  or  attached  to,  the  policy.** 
And  the  admission  of  parol  evidence  that  the  insured  told  the  agent 
before  the  issuance  of  the  policy  that  he  intended  to  convey  to  his 
wife,  to  avoid  the  breach  of  a  condition  against  alienation,  has  been 
considered  to  infringe  the  parol  evidence  rule.*'  It  is  difficult,  how- 
ever, to  reconcile  all  the  cases  with  the  view  that  knowledge  of  an 

512;  Moller  v.  Niagara  Fire  Ins.  Co.,  v.  Mercantile  Town  Mut.  Ins.  Co.,  20 

54  Wash.  439,  103  Pac.  449,  132  A.  Okla.  460,  94  Pac  676,  129  A.  S.  R. 

S.    R.    1115,    24    L.R.A.(N.S.)    807;  761  (applying  rule  of  federal  courts) ; 

Woodard    v.    German-American    Ins.  McCarty  v.  Piedmont  Mut.  Ins.  Co.,  81 

Co.  of  New  York,  128  Wis.  1,  106  N.  S.  C.  152,  62  S.  E.  1, 18  L.R.A.(N.S.) 

W.  681,  116  A.  S.  R.  17.  729  (intent  to  encumber). 

10.  Germania  Life  Ins.  Co.  v.  Koeh-  Notes:  4  L.R.A.(N.S.)  760;  2  Ann. 
ler,  168  lU.  293,  48  N.  E.  297,  61  A.  Cas.  114. 

S.  R.  108.    And  see  supra,  par.  367,  13.  Smith  y.  Aetna  Life  Ins.  Co., 

as  to  the  effect  of  receiving  premiums  185  Mass.  74,  69  N.  E.  1059,  102  A. 

with  knowledge  of  a  breach.  S.  R.  326,  64  L.R.A.  117. 

11.  Western  Nat.  Ins.  Co.  v.  Marsh,  14.  Penman  v,  St.  Paul  Fire,  etc., 
34  Okla.  414, 125  Pae.  1094,  42  L.R.A.  Ins.  Co.,  216  U.  S.  311,  30  S.  Ct.  312, 
(N.S.)  991.  54  D.  S.  (L.  ed.)  493. 

12.  United  Firemen's  Ins.  Co.  v.  15.  Walton  v.  Agricultural  Ins.  Co., 
Thomas,  82  Fed.  406,  53  U.  S.  App.  116  N.  Y.  317,  22  N.  E.  443,  5  LJI.A. 
517,  27  C.  C.  A.  42,  92  Fed.  127,  34  677. 

C.  C.  A.  240,  47  L,R.A.  450;  SulUvan 
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intent  to  violate  is  not  a  waiver,  though  none  of  the  courts  deny  the 
rule.  For  example,  where  the  policy  prohibits  a  certain  act,  and 
the  act  is  daily  being  performed  on  the  premises  to  the  knowledge 
of  the  agent  of  the  insurer,  ihe  knowledge  is  frequently  consid- 
ered the  same  as  that  of  breach  of  a  condition  avoiding  the  policy 
at  its  inception,  so  that  the  knowledge  is  a  waiver  or  creates  an 
estoppel.  This  has  been  applied,  for  example,  to  a  provision  against 
the  use  of  gasoline,*'  or  the  use  of  kerosene  for  lighting,*'  where  the 
agent  knew  phea  issuing  the  policy  that  the  prohibited  article  was 
being  used  on  the  premises.  The  same  rule  has  been  applied  to  a 
provision  avoiding  a  policy  if  a  factory  is  run  at  night,  where  the 
general  agent  issuing  the  policy  knows  that  the  factory  always  runs 
at  night,*'  and  to  a  provision  against  engaging  in  a  hazardous  occu- 
pation, where  the  agent  knew  that  the  insured  was  engaged  in  such 
an  occupation.*'  An  extreme  application  of  this  rule  is  made  by 
some  courts  where  the  agent  of  the  insurer  knows  when  he  receives 
the  application  for  insurance  that  the  assured  is  desiring  and  apply- 
ing for  concurrent  insurance  in  excess  of  that  permitted  by  the  policy, 
and  this  fact  is  held  to  preclude  the  insurer  from  maintaining  a 
defense  founded  upon  the  fact  that  additional  insurance  was  finally 
obtained,^*  especially  where  an  authorized  agent  states  that  it  may 
be  procured.*  The  application  of  the  rule  to  such  a  state  of  facts 
has,  however,  frequently  been  denied.*  A  general  provision  against 
vacancy  is  waived  by  insuring  premises  which  the  insurer's  agent 
knows  to  be  vacant,  according  to  the  prevailing  view,*  though  there 
is  authority  to  the  contrary.*  However,  a  condition  as  to  vacancy 
of  a  specified  duration  is  not,  according  to  the  better  view,  waived 

16.  Hartley  v.  Pennsylvania  Fire  867,  Ann.  Cas.  1914B  1106;  Norfolk 
Ins.  Co.,  91  Minn.  382,  98  N.  W.  198,  Fire  Ins.  Corp,  v.  Wood,  113  Va.  310, 
103  A.  S.  R.  512.  The  contrary  was  74  S.  E.  186,  39  L.R.A.(N.S.)  1020. 
held  in  Birmingham  Fire  Ins.  Co.  v.  1.  Orubbs  v.  North  Carolina  Home 
Kroegher,  83  Pa.  St.  64,  24  Am.  Rep.  Ins.  Co.,  108  N.  C.  472,  13  S.  E.  236, 
147.  23  A.  S.  R.  62. 

17.  Bennett  v.  North  British,  etc.,  2.  United  Firemen's  Ins.  Co.  v. 
Ins.  Co.,  81  N.  Y.  273,  37  Am.  Rep.  Thomas,  82  Fed.  406,  53  U.  S.  App. 
501.  517,  27  C.  C.  A.  42,  92  Fed.  127,  34 

18.  American  Cent.  Ins.  Co.  v.  Mc-  C.  C.  A.  240,  47  L.R.A.  450;  Kitchen 
Crea,  8  Lea  (Tenn.)  513,  41  Am.  Rep.  v.  Hartford  Fire  Ins.  Co.,  57  Mich. 
647.  135,  23  N.  W.  616,  58  Am.  Rep.  344. 

19.  Triple  Lank  Mut.  Indemnity  S.  Short  v.  Home  Ins.  Co.,  90  N.  Y. 
Ass'n  V.  William.-*,  121  Ala.  138,  26  16,  43  Am.  Rep.  138. 

So.  19,  77  A.  S.  R.  34.  Note:  4  L.R.A.(N.S.)  760  et  seq. 

20.  Hagan  v.  Merchants,  etc.,  Ins.  4.  Connecticut  Fire  Ins.  Co.  v.  Bu- 
Co.,  81  la.  321,  46  N.  W.  1114,  25  chanan,  141  Fed.  877,  73  C.   C.  A, 
A.  S.  R.  493;  Connecticut  Fire  Ins.  Ill,  4  L.R.A.(N.S.)  758  and  note, 
Co.  V.  Moore,  154  Ky.  18,  156  8.  W. 
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by  knowledge  of  an  existing  vacancy  at  the  inception  of  the  policy,* 
though  there  is  authority  to  the  contrary.* 

349.  What  Constitutes  Notice  or  Knowledge. — ^In  general  it  may 
be  said  that  the  knowledge  of  an  insurer  which  will  form  the  basis 
for  a  waiver  must  be  actual  notice  either  to  the  insurer  or  its  author- 
ized agents,  and  not  mere  constructive  notice.  Accordingly  a  notice 
deposited  in  the  mail  is  ineffective  unless  received,'  and  the  construc- 
tive notice  imparted  by  the  record  of  instruments  is  insufficient.' 
However,  information  imparted  to  one  agent  of  the  insurer  in  deal- 
ing with  the  assured  may  be  imputed  to  the  company  and  to  another 
agent  participating  in  those  dealings,  though  in  fact  the  second  agent 
is  ignorant  of  the  information  imparted  to  the  first.*  Where  the 
answer  of  an  applicant  states  that  the  insuring  corporation  had  never 
refused  an  insurance  on  his  life,  a  recovery  cannot  be  defeated  on 
the  ground  that  such  answer  was  false,  if  the  corporation,  by  an 
examination  of  its  files,  must  have  seen  that  a  previous  application 
on  behalf  of  the  same  person  had  been  by  it  rejected,  according  to 
one  view,**  but  the  position  has  been  taken  that  false  answers  to 
questions  regarding  the  health  of  an  applicant  will  avoid  a  policy  of 
insurance,  though,  in  a  prior  application  to  the  same  insurer  for 
other  insurance,  different  and  correct  answers  were  made  to  the  same 
questions.  The  insurer  is  not  bound  to  take  notice  of  the  answers 
given  in  the  prior  application.**  Notice  given  by  the  application 
for  a  policy  is  sufficient,**  and  if  the  application  refers  to  another 
application  the  insurer  is  bound  by  information  imparted  by  it** 
On  like  principles  if  the  applicant  refers  the  insurer  to  another  for 

6.  Harris  v.   North   American   Ins.  18  Md.  26,  79  Am.  Dec.  673. 

Co.,  190  Mass.  361,  77  N.  E.  493,  4  Note:  107  A.  S.  B.  108. 

L.E.A.(N.S.)  1137;  Moore  v.  Niagara  9.  Lewis  v.  Guardian  Fire,  etc.,  Ins. 

Fire  Ins.  Co.,  199  Pa.  St.  49,  48  Ail.  Co.,  181  N.  Y.  392,  74  N.  E.  224,  106 

869,  85  A.  S.  R.  771;  Connecticut  Fire  A.  S.  R.  557. 

Ins.  Co.  V.  Tilley,  88  Va.  1024,  14  10.  Monahan   v.   Mutual  life  Ins. 

S.  E.  851,  29  A.  S.  R.  770;  England  Co.,  103  Md.  145,  63  Atl.  211, 5  LJl.A. 

V.  Westchester  Fire  Ins.  Co.,  81  Wis.  (N.S.)  759  and  note;  Supreme  Tribt, 

583,  51  N.  W.  964,  29  A.  S.  R.  917.  of  Ben  Hur  v.  Owens,   (Okla.)   151 

Note:  4  L.R.A.(N.S.)  761,  762.  Pao.  198,  L.R.A.1916A  979  and  note; 

6.  Commercial  Ins.  Co.  v.  Spank-  O'Rourke  v.  Hancock  Mut.  Life  Ins. 
neble,  52  lU.  53,  4  Am.  Rep.  582;  Co.,  23  R.  L  467,  50  Atl.  834,  91  A. 
Rochester  Loan,  etc.,  Co.  v.  Liberty  S.  R.  643,  57  L.R.A.  496. 

Ins.  Co.,  44  Neb.  637,  62  N.  W.  877,  Note:  55  L.R.A.  136. 

48  A.  S.  R.  745;  Louck  v.  Orient  Ins.  11.  Brown  v.  Metropolitan  Life  Ins. 

Co.,  176  Pa.  St.  638,  35  Atl.  247,  33  Co.,  65  Mich.  306,  32  N.  W.  610,  8 

L.R.A.  712  (cease  to  be  operated).  A.  S.  R.  894. 

Note:  4  L.R.A. (N.S.)   762,  1138.  12.  Welsh  v.  London  Assur.  Corp., 

7.  Plath  V.  Minnesota  Farmers'  Mut.  151  Pa.  St.  607,  25  AtL  142,  31  A. 
Fire  Ins.  Ass'n,  23  Minn.  479,  23  Am.  S.  R.  786. 

Rep.  697.  13.  Livingston  v.  Maryland  Ins.  Co., 

8.  Mutual  Fire  Ins.  Co.  t.  Deale,  7  Cranch  506,  3  U.  S.  (L.  ed.)  421. 
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information  ob  to  a  matter,  it  is  bound  by  information  which  could 
have  been  obtained  from  such  third  person.**  However,  notice  that 
a  lease  of  personalty  has  been  executed  is  not  notice  that  the  contract 
is  in  legal  effect  a  conditional  sale,*'  and  notice  to  an  insurer  of  a 
dwelling  house  that  the  insured  has  let  the  premises  to  a  tenant  does 
not  constitute  notice  of  a  violation  by  the  tenant  of  a  condition  in 
the  policy,**  nor  does  the  mere  suggestion  to  an  insurance  agent  that 
other  insurance. may  be  secured  upon  the  property  estop  the  insurer 
from  contesting  the  validity  of  the  policy  issued  by  it  if  other  insur- 
ance is  obtained  contrary  to  the  terms  of  its  policy,  if  neither  it  nor 
its  agent  had  notice  that  additional  insurance  was  in  fact  obtained.*^ 
A  loss  payabl6  clause  to  one  as  trustee  or  otherwise  gives  the  insurer 
notice  that  the  property  is  encumbered.**  Agtiin,  when  a  neutral, 
carrying  on  a  trade  from  a  belligerent  to  a  neutral  country,  asks  for 
insurance  "for  whom  it  may  concern,"  it  is  an  awakening  circum- 
stance calling  for  further  inquiry  by  the  insiurer,** 

350.  ITature  of  Agent's  Knowledge  and  Manner  of  Acquisition. — 
To  charge  an  insurance  company  with  the  knowledge  of  its  agent 
the  knowledge  must  have  been  actual  and  not  implied  from  a  notice 
of  {acta  putting  the  agent  on  inquiry."*  Nor  is  a  provision  against 
incumbrances  waived  by  the  fact  that  an  agent  of  the  insurer,  some 
months  after  the  insurance  was  effected,  negotiated  a  loan  secured 
by  a  mortgage  on  the  property  insured,  and  witnessed  the  mortgage, 
and  as  notary  public  took  the  acknowledgment  of  it,  where  it  appears 
that  the  agent,  at  the  time  he  negotiated  the  loan  and  witnessed  the 
mortgage,  did  not  have  in  his  mind  the  fact  that  the  property  had 
been  insured,  and  there  is  nothing  to  indicate  that  the  company 
ever  had  notice  of  the  mortgage  until  after  the  loss  of  the  property 
by  fire  had  occurred.*  In  England  it  seems  to  be  the  rule  that 
knowledge  acquired  by  an  insurance  agent  before  the  commence- 

14.  Skinner  v.  Norman,  165  N.  Y.  land  Ins.   Co.,  138  Fed.  497,  71   C. 

565,  59  N.  E.  309,  80  A.  S.  R.  776.  C.  A.  21,  9  L.R.A.(N.S.)   433,  hold- 

16.  Fire  Aas'n  of  Philadelphia  v.  ing  loss  payable  clause  not  notice  of 
Floumay,  84  Tex.  632,  19  S.  W.  793, -chattel  mortgage,  same  person  holding 

31  A.  8.  R.  89.  real  estate  mortgage. 

16.  Edwards  v.  Farmers'  Mut.  Ins.  19.  Buck  v.  Chesapeake  Ins.  Co.,  1 
Ass'n,  128  Ga.  353,  57  S.  E.  707,  119  Pet.  151,  7  U.  S,  (L.  ed.)  90.  And 
A.  S.  R.  385,  10  Ann.  Cas.  1036,  12  see  De  Valengin  v,  Duffy,  14  Pet. 
L.B.A.(N.S.)  484.  282,  10  U.  S.  (L.  ed.)  457. 

17.  Carleton  v.  Patrons*  Androscog-  20.  iStna  Fire  Ins.  Co.  v.  Kennedy, 
gin  Mut.  Fire  Ins.  Co.,  109  Me.  79,  161  Ala.  600,  50  So.  73,  135  A.  S.  R. 

82  Atl.  649,  39  L.R.A.(N.S.)  951.      160;   Sanders  v.  Cooper,  116  N.  Y. 

18.  Home  Mut.  Fire  Ins.  Co.  v.  Gar-  279,  22  N.  E.  212,  12  A  S.  R.  801, 
field,  60  HI.   124,  14  Am.  Rep.  27;  5  L.R.A.  638. 

Lycoming  Fire  Ins.  Co.   v.  Jackson,       1.  Stevens  v.   Queens  Ins.   Co.,  81 

83  m.  302,  25  Am.  Rep.  386.  But  Wis,  335,  51  N.  W.  555,  29  A.  S.  R. 
see  Atlas  Reduction  Co.  v.  New  Zea-  905. 
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ment  of  his  agency  is  not  imputable  to  hia  principal,*  but  in  this 
country  it  is  immaterial  that  his  knowledge  may  have  been  acquired 
in  business  transactions  entirely  disconnected  with  the  matter  of 
insurance  where  it  is  certain  that  he  had  knowledge  of  the  facts 
rendering  the  policy  void,'  though  he  must  have  had  the  information 
in  mind  when  issuing  the  policy.*  The  knowledge  of  an  insurance 
agent  acquired  while  acting  adversely  to  the  insurer  is  not  imputable 
to  it,  as  where  he  procures  additional  insurance  as  an  officer  of  the 
insured,*  or  takes  an  assignment  of  the  policy  to  himself,'  or  where 
he  acquires  knowledge  of  a  change  in  title  while  acting,  as  agent  of 
a  person  taking  a  bill  of  sale  of  the  insured  goods.'  Nor  is  an  insur- 
ance company  charged  with  notice  that  payment  of  the  first  premium 
on  a  policy  was  effected  in  part  by  a  release  of  the  agent's  commis- 
sion to  the  applicant  because  of  knowledge  of  the  agent,  it  being 
against  the  agent's  interest  to  disclose  the  fact.* 

351.  Insertion  of  False  Answer  by  Agent  Generally. — ^It  is  the  gen- 
eral rule  that  an  insurance  agent  in  making  out  an  application  for 
insurance  acts  as  the  agent  of  the  insurer  and  not  of  the  insured, 
and  if  the  insured  makes  proper  answers  to  the  questions  propounded 
the  insurer  cannot  take  advantage  of  a  false  answer  inserted  by  it.« 
agent,  contrary  to  the  facts  as  stated  by  the  applicant.'     Nor  can 

2.  Taylor  v.  Yorkshire  Ins.  Co.,  hone,  21  Wall.  152,  22  TJ.  S.  (L.  ed.) 
[1913]  2  Ir.  B.  1,  Ann.  Cas.  1913E  593;  New  Jersey  Mut.  Life  Ins.  Co. 
807.  >.  Baker,  94  U.  S.  610,  24  U.  S.  (L. 

3.  Hartford  Fire  Ins.  Co.  v.  Haas,  ed.)  268;  Eames  v.  Home  Ins.  Co., 
87  Ky.  531,  9  S.  W.  720,  2  L.R.A.  64;  94  U.  S.  621,  24  U.  S.  (L.  ed.)  298: 
Wilson  v.  Minnesota  Farmers'  Mut.  Continental  Life  Ins.  Co.  v.  Chamber- 
Fire  Ass'n,  36  Minn.  112,  30  N.  W.  lain,  132  U.  S.  304,  10  S.  Ct.  87,  33 
401,  1  A.  S.  R.  659;  Foreman  v.  Ger-  U.  S.  (L.  ed.)  341;  Mutual  Ben.  Life 
man  Alliance  Ins.  Ass'n,  104  Va.  694,  Ins.  Co.  v.  Robison,  58  Fed.  723,  7 
52  S.  E.  337,  113  A.  S.  R.  1071,  3  C.  C.  A.  444,  22  L.R.A.  325;  Creed 
L.R.A.(N.S.)  444  and  note.  v.  Sun  Fire  OfiBce  of  London,  101  Ala. 

4.  Pheenix  Ins.  Co.  v.  Flemming,  65  522,  14  So.  323,  46  A.  S.  R.  134,  23 
Ark.  54,  44  S.  W.  464,  67  A.  S.  R.  L.R.A.  177;  Dwelling-House  Ins.  Co. 
900,  39  L.R.A.  789.  v.  Brodie,  52  Ark.  11,  11  S.  W.  1016, 

6.  First  Nat.  Bank  of  Nome  v.  Ger-  4  L.R.A.  458 ;  People's  Fire  Ins.  Co. 

man-American  Ins.  Co.,  23  N.  D.  139,-  v.  Goyne,  79  Ark.  315,  96  S.  W.  365, 

134  N.  W.  873,  38  L.R.A.(N.S.)  213.  9    Ann.    Cas.    373,    16   L.R.A.(N.S.) 

6.  Phenix  Ins.  Co.  of  Brooklyn  v.  1180 ;  Menk  v.  Home  Ins.  Co.,  76  Cal. 
Willis,  70  Tex.  12,  6  S.  W.  825,  8  51,  14  Pac.  837,  18  Pae.  117,  9  A. 
A.  S.  R.  566.  S.  R.  158  and  note;  Wheaton  v.  North 

7.  Wilcox  Exch.  Bank  v.  Nebraska  British,  etc.,  Ins.  Co.,  76  Cal.  415,  18 
Underwriters  Ins.  Co.,  84  Neb.  110,  Pac.  758,  9  A.  S.  R.  216  and  note; 
120  N.  W.  110,  133  A.  S.  R.  614.  Des  Moines  Ins.  Co.  v.  Taylor,  14  Colo. 

8.  Union  Cent.  Life  Ins.  Co.  v.  Rob-  499,  24  Pac.  333,  20  A.  S.  R.  281 
inson,  148  Fed.  358,  78  C.  C.  A.  268,  and  note;  German  Ins.  Co.  v.  Hayden, 
8  L.R.A.(N.S.)  883.  21  Colo,  127,  40  Pac.  453,  52  A.  S. 

,  9.  Union  Mut.  Life  Ins.  Co.  v.  Wil-  R.  206;  National  Mut.  Fire  Ins.  Co. 
kerson,  13  Wall.  222,  20  U.  S.  (L.  ed.)  v.  Duncan,  44  Colo.  472,  98  Pae.  634, 
617;  American  Life  Ins.  Co.  v.  Ma-   20  L.R.A.(N.S.)  340;  Hough  v.  Citv 
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the  insurer  avoid  the  force  of  this  rule  by  stating  in  the  policy  that 
the  agent  or  the  physician  acts  as  the  agent  of  the  insured  in  taking 

Fire  Ins.  Co.,  29  Conn.  10,  76  Am.  Plumb  v.  Cattaraugus  County  Mut. 
Dec.  581  and  note;  Commercial  Ins.  Ins.  Co.,  18  N.  Y.  392,  72  Am.  Dec. 
Co.  T.  Spankneble,  52  III.  53,  4  Am.  526  and  note;  Ravles  v.  American 
Rep.  582;  Lycoming  Fire  Ins.  Co.  v.  Mut  Life  Ins.  Co.,  27  N.  Y.  282,  84 
Jackson,  83  111.  302,  25  Am.  Rep.  386;  Am.  Dec.  280;  French  v.  State  Farm- 
Phoenix  Ins.  Co.  V.  Tucker,  92  111.  ers'  Mut.  Hail  Ins.  Co.,  29  N.  D.  426, 
64,  34  Am.  Rep.  106;  Bowlus  v.  PhoB-  151  N.  W.  7,  L.R.A.1915D  766;  Hart- 
nix  Ins.  .Co.,  133  Ind.  106,  32  N.  E.  ford  Protection  Ins.  Co.  v.  Harmer, 
319,  20  L.R.A.  400;  Continental  Ins.  2  Ohio  St.  452,  59  Am.  Dec.  684; 
Co.  V.  Chew,  11  Ind.  App.  330,  38  Farmers  Ins.  Co.  v.  Williams,  39  Ohio 
N.  E.  417,  54  A.  S.  R.  506;  Young  v.  St.  584,  48  Am.  Rep.  474;  Connecti- 
Hartford  Fire  Ins.  Co.,  45  la.  377,  cut  Mut.  Life  Ins.  Co.  v.  Pyle,  44  Ohio 
24  Am.  Rep.  784;  Stone  v.  Hawkeye  St.  19,  4  N.  E.  465,  58  Am.  Rep.  781; 
Ins.  Co.,  68  la.  737,  28  N.  W.  47,  56  Kister  v.  Lebanon  Mut.  Ins.  Co.,  128 
Am.  Rep.  870;  McArtbur  v.  Homo  Pa.  St.  553,  18  Atl.  447,  15  A.  S.  R. 
Life  Ins.  Co.,  73  la.  336,  35  N.  W.  430,  696,  5  L.R.A.  646;  Gould  v.  DwelUng- 
5  A.  S.  R.  684;  Crittenden  v.  Spring-  House  Ins.  Co.,  134  Pa.  St.  570,  19 
field  Fire,  etc.,  Ins.  Co.,  85  la.  652,  Atl.  793,  19  A.  S.  R.  717;  Suravitz 
52N.  W.  548,  39  A.  S.  R.  321;Taylor  v.  Prudential  Ins.  Co.,  244  Pa.  St. 
V.  Anchor  Mut.  Fire  Ins.  Co.,  116  la.  582,  91  Atl.  495,  L.R.A.1915A  273; 
625,  88  N.  W.  807,  93  A.  S.  R.  261,  Graham  v.  Fire  Ins.  Co.,  48  S.  C.  195, 
57  L.RA..  328;  Continental  Ins.  Co.  26  S.  E.  323,  59  A.  S.  R.  707; 
V.  Pearce,  39  Kan.  396,  18  Pac.  291,  Planters'  Ins.  Co.  v.  Sorrels,  1  Baxt. 
7  A.  S.  R.  557  and  note;  German  Ins.  (Tenn.)  352,  25  Am.  Rep.  780;  Home 
Co.  V.  Gray,  43  Kan.  497,  23  Pac.  637,  Ins.  Co.  v.  Hancock,  106  Tenn.  513, 
19  A.  S.  R.  150,  8  L.R.A.  70  and  note;  62  S.  W.  145,  52  L.R.A.  665;  Conti- 
Kansas  Farmers  Fire  Ins.  Co.  v.  Sain-  nental  Fire  Ins.  Co.  v.  Whitaker,  112 
don,  52  Kan.  486,  35  Pac.  15,  39  A.  Tenn.  151,  79  S.  W.  119,  105  A.  S. 
S.  R.  356;  Marston  v.  Kennebec  Mut.  R.  916,  64  L.R.A.  451;  Modem  Wood- 
Life  Ins.  Co.,  89  Me.  266,  36  Atl.  389,  men  of  America  v.  Lawson,  110  Va. 
56  A.  S.  R.  412;  Aetna  Live  Stock  81,  65  S.  E.  509,  135  A.  S.  R.  927; 
Fire,  etc.,  Ins.  Co.  v.  Olmstead,  21  McCall  v.  Phoenix  Mut.  Life  Ins.  Co., 
Mich.  246,  4  Am.  Rep.  483;  North  9  W.  Va.  237,  27  Am.  Rep.  558;  Deitz 
American  Fire  Ins.  Co.  v.  Throop,  22  v.  Providence- Washington  Ins.  Co.,  31 
Mich.  146,  7  Am.  Rep.  638;  Michigan  W.  Va.  851,  8  S.  E.  616,  13  A.  S.  R. 
Mut.  Life  Ins.  Co.  v.  Reed,  84  Mich.  909;  Medley  v.  German  Alliance  Ins. 
524,  47  N.  W.  1106,  13  L.R.A.  349;  Co.,  55  W.  Va.  342,  47  S.  E.  101, 
Steele  v.  German  Ins.  Co.  of  Free-  2  Ann.  Cas.  99;  Beal  v.  Park  Fire 
port,  93  Mich.  81,  53  N.  W.  514,  18  Ins.  Co.,  16  Wis.  241,  82  Am.  Dec. 
L.R. A.  85 ;  Kausal  V.  Minnesota  Farm-  719;  May  v.  Buckeye  Mut.  Ins.  Co., 
ers'  Mut.  Fire  Ins.  Ass'n,  31  Minn.  25  Wis.  291,  3  Am.  Rep.  76.  But 
17,  16  N.  W.  430,  47  Am.  Rep.  776;  see  Cooper  v.  Farmers'  Mut.  Fire  Ins. 
Otte  V.  Hartford  Life  Ins.  Co.,  88  Co.,  50  Pa.  St.  299,  88  Am.  Dec.  544. 
Minn.  423,  93  N.  W.  608,  97  A.  S.  R.  Compare  Ryan  v.  World  Mut.  Life 
532;  White  v.  Standard  Life,  etc.,  Ins.  Ins.  Co.,  41.  Conn.  168,  19  Am.  Rep. 
Co.,  95  Minn.  77,  103  N.  W.  735,  884,  490  (holding  void  a  poUcy  issued  on 
5  Ann.  Cas.  83;  Planters  Ins.  Co.  v.  an  application  written  by  agent  not 
Myers,  55  Miss.  479,  30  Am.  Rep.  521 ;  correctly  showing  answers  of  appli- 
Combs  V.  Hannibal  Savings,  etc.,  Co.,  cant). 

43  Mo.  148,  97  Am.  Dec.  383  and  Notes:  3  A.  S.  R.  636;  107  A.  8.  R. 
note;  Clark  v.  Union  Mut.  Fire  Ins.  108  et  seq.;  16  L.R.A.  35  et  seq.;  20 
Co.,  40  N.  H.  333,  77  Am.  Dec.  721;  L.R.A.  277,  278;  4  L.R.A.(N.S.)  607 
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the  application  or  in  making  the  medical  examination,  as  such  a  state- 
ment in  the  policy  is,  generally  speaking,  in  direct  variance  with  the 
actual  facts;  and  the  same  is  true  of  a  provision  that  it  shall  not  be 
responsible  for  the  agent's  acts,**  though  the  contrary  has  been  held.** 
The  same  rule  is  applied  to  an  application  made  by  an  insurance  agent 
without  the  authority  of  the  insured,  or  answers  inserted  without 
-authority,  that  where  an  applicant  has  signed  a  blank  application  he  is 
bound  by  answers  inserted  therein  which  conform  to  his  oral  state- 
ments.** Again,  an  insured  is  not  bound  by  a  representation  inserted 
in  his  application  by  the  agent  for  the  insured  on  information  obtained 
from  a  third  person,*'  or  from  other  applications  which  had  been 
.signed  by  the  applicant.**  But  fraudulent  acts  of  an  insurance  agent 
in  sending  an  application  and  certificate  of  medical  examination 
fraudulent  in  whole  or  in  part  to  his  company,  upon  which  it  acts 
in  issuing  a  policy,  is  a  fraud  upon  the  company  alone,  and  the 
insured  cannot  complain  after  the  company  has  treated  the  policy 
as  a  binding  contract.**  And  if  a  contract  of  insurance  relates  to 
one  definite  and  distinct  subject,  it  cannot  be  turned  into  a  contract 
for  the  insurance  of  another  and  different  subject  on  proof  that  the 
agent  of  the  company,  by  mistake,  described  the  wrong  property  in 
his  application,  especially  if  his  authority  is  confined  to  making  sur- 
veys and  taking  applications  for  insurance.**  Some  courts  have 
limited  the  general  rule  by  holding  that  parol  evidence  is  not  admis- 
sible to  show  that  the  agent  of  an  insurance  company  failed,  in  writ- 

et  seq.;  12  Ann.  Caa.  640;  Ann.  Caa.  16   Okla.   1,  83   Pac.   918,   4   L.R.A. 

1914C  76.  (N.S.)    607  and  notej  Fidelity  Mut. 

10.  Masonic  Life  Ass'n  of  New  York  Life  Ass'n  v.  Harris,  94  Tex.  25,  57 
V.  Robinson,  149  Ky.  80,  147  S.  W.  S.  W.  635,  86  A.  S.  R.  813. 

882,  41  L.R.A.(N.S.)  505  and  note;  Notes:  41  L.R.A.(N.S.)  513;  L.R.A. 
Kausal   v.   Minnesota  Farmers'  Mut.   1915A  278. 

Fire  Ins.  Ass'n,  31  Minn.  17,  16  N.  12.  Brown  v.  Metropolitan  Life  Ins. 
W.  430,  47  Am.  Rep.  776;  Sterna-  Co.,  65  Mich.  306,  32  N.  W,  610,  8 
man  v.  Metropolitan  Life  Ins.  Co.,  170  A.  S.  R.  894;  Baker  v.  Ohio  Fanners' 
N.  Y.  13,  62  N.  E.  763,  88  A.  S.  R.  Ins.  Co.,  70  Mich.  199,  38  N.  W.  216, 
625,  57  L.R.A.  318;  Suravitz  v.  Pru-  14  A.  S,  R.  485. 
dential  Ins.  Co.,  244  Pa.  St.  582,  91  13.  Union  Mut.  Life  Ins.  Co.  v.  Wil- 
Atl.  495,  L.R.A.1915A  273;  Deitz  v.  kerson,  13  Wall  222,  20  U.  S.  (L. 
Providence-Washington  Ins.  Co.,  31  ed.)  617;  Yoch  v.  Home  Mut.  Ins.  Co., 
W.  Va.  851,  8  S.  E.  616,  13  A.  8.  R.  Ill  Cal.  503,  44  Pac  189,  34  L.R.A. 
909.  857. 

Note:   4  L.R.A. (N.S.)    609  et  seq.       14.  Roe  v.  National  life  Ins.  Ass'n, 

11.  Aetna  Life  Ins.  Co.  v.  Moore,  137   Iowa  696,   115  N.   W.   500,   17 
231  U.  S.  543,  34  S.  Ct.  186,  58  U.  S.  L.R.A.(N.S.)    1144. 

(L.  ed.)   356;  Prudential  Ins.  Co.  v.  15.  Mailhoit    v.    Metropolitan    Life 

Moore,  231  U.  S.  560,  34  S.  Ct.  191,  Ins.  Co.,  87  Me.  374,  32  AU.  989,  47 

58  U.  S.  (L.  ed.)  367;  Dimick  v.  Met-  A.  S.  R.  336. 

ropolitan  Life  Ins.  Co.,  69  N.  J.  L.  16.  Sanders  v.  Cooper,  115  N.  Y. 

384,  55  Atl.  291,  62  L.R.A.  774;  Dem-  279,  22  N.  E.  212,  12  A.  S.  R.  801, 

ing  Ins.  Co.  v.  Shawnee  Fire  Ins.  Co.,  5  L.R.A.  638. 
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ing  the  application,  to  take  down  the  statements  by  the  applicant, 
or  changed  them,  if  he  had  authority  only  to  receive  and  forward 
applications;  but  if  he  is  authorized  and  does  pass  upon  the  risk 
in  question,  without  submitting  it  to  the  principal,  the  latter  is 
estopped  from  asserting  that  he  has  been  misled  by  the  representations 
of  the  application  by  reason  of  the  mistake  of  the  agent  in  writing 
answers  to  questions  asked.*'  There  are  also  courts  which  take  the 
position  that  the  insurer  is  not  estopped  to  allege  a  breach  of  war- 
ranty because  of  the  fact  that  its  agent  incorrectly  transcribed  the 
answers  of  the  applicant.'*  There  is  authority  to  the  effect  that 
by  accepting  a  policy  which  provides  that  it  is  issued  on  an  applica- 
tion the  insured  ratifies  the  application  although  it  was  signed  by 
the  agent  of  the  insurer  without  his  knowledge  and  contains  untrue 
statements.**  And  there  is  some  kuthority  for  the  proposition  that 
where  both  the  assured  and  the  insurer  are  deceived  by  fraudulent 
acts  of  an  agent  in  inserting  in  the  application  false  answers,  where 
the  assured  answered  truthfully,  if  both  parties  acted  bona  fide,  the 
policy  should  be  canceled  and  the  premiums  returned.**  A  provision 
in  8  policy  that  the  insurer  will  be  responsible  for  surveys  made  by  its 
agents  includes  an  application  filled  out  by  its  agent.* 

352.  Insertion  by  Medical  Examiner. — ^There  is  considerable 
authority  for  the  view  that  the  act  of  a  medical  examiner  in  writing 
down  answers  to  questions  is  the  act  of  the  insurer,  so  that  where 
an  applicant  makes  correct  answers  to  questions  the  insurer  is  estopped 
to  rely  on  written  answers  variant  therefrom.*  However,  an  untrue 
answer  written  by  the  medical  examiner  will  avoid  the  policy  where 
the  appUcant,  in  the  apphcation,  warrants  the  answers  to  be  true,  and 

17.  Ayres  v.  Hartford  Fire  Ins.  Co.,  29  U.  S.  (L.  ed.)  934  (apparently  in 
17  la.  176,  85  Am.  Dec.  553  and  note;  effect  overruling  earlier  federal  cases 
Bartholomew  v.  Merchants'  Ins.  Co.,  cited  supra  in  support  of  general  rule). 
25  la.  507,  96  Am.  Dec.  65  and  note.  And    see   McDonald   v.    Metropolitan 

18.  Franklin  Fire  Ins.  Co.  v.  Mar-  Life  Ins.  Co.,  68  N.  H.  4,  38  Atl. 
tin,  40  N.  J.  L.  568,  29  Am.  Rep.  271  500,  73  A.  S.  R.  548. 

(parol  evidence  rule  held  to.  require  1.  May  v.  Buckeye  Mut.  Ins.  Co., 

resort  to  equity);  O'Rourke  v.  Han-  25  Wis.  291,  3  Am.  Rep.  76. 

cock  Mut.  Life  Ins.  Co.,  23  R.  I.  457,  2.  Lyon  v.  United  Modems,  148  Cal. 

50  Atl.  834,  91  A.  S.  R.  643,  54  L.R.A.  470,  83  Pac.  804,  113  A.  S.  R.  291, 

670;  Leonard  v.  State  Mut.  Life  Assur.  7  Ann.  Cas.  443,  4  L.R.A.(N.S.)  247; 

Co.,  24  R.  I.  7,  51  Atl.  1049,  96  A.  Royal  Neighbors  of  America  v.  Bo- 

S.  R.  698;  Taylor  v.  Yorkshire  Ins.  man,  177  111.  27,  52  N.  E.  264,   69 

Co.,    [1913]    2   Ir.   R.   1,   Ann.   Cas.  A.  S.  R.  201;  Masonic  Life  Ass'n  of 

a913E  807.                 ■  New  York  v.  Robinson,  149  Ky.  80, 

Notes:  3  A.  S.  R.  636;  107  A.  S.  R.  147  S.  W.  882,  41  L.R.A.(N.S.)  505 

112  et  seq.            ,  and  note;  Equitable  Life,  Ins.  Co.  v. 

19.  Richardson  v.  Maine  Ins.  Co.,  Hazlewood,  75  Tex.  338,  12  S.  W. 
46  Me.  394,  74  Am.  Dec.  459.  621,  16  A.  S.  R.  893,  7  L.R.A.  217. 

20.  New    York    Life    Ins.    Co.    v.  Note:  107  A.  S.  R.  110,  HI. 
■Fletcher,  117  U.  S.  519,  6  S.  Ct.  837, 
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declares  that  as  written  by  the  examiner  they  are  as  given  by  her.' 
And  if  an  applicant  knows  that  answers  are  incorrectly  written  it 
becomes  his  duty  to  see  that  the  proper  corrections  are  made,  and 
if  he  fails  to  do  so,  although  not  boimd  by  a  warranty,  he  is  estopped 
from  disputing  them  as  written.*  Some  courts  have  held  a  medical 
examiner  not  to  be  an  agent  of  the  insurer  so  as  to  bind  it  by 
his  advice  as  to  proper  answers,*  unless  it  be  shown  that  he  was 
in  some  respect  the  agent  of  the  insurer,  in  which  event  the  company 
will  be  estopped.*  And  where  the  medical  examiner  is  required  to 
report  to  the  insurer  as  to  the  result  of  the  examination  the  doctrine 
of  estoppel  is  applied.'  A  medical  examiner  whose  duty  is  to  fill 
out  medical  certificates  is  not  the  agent  of  the  icompany  for  any- 
thing more  than  such  certificates.  Notice  to  him  of  anything  not 
called  for  by  his  certificate  is  not  notice  to  the  insurer,  and  he  has 
.  no  authority  to  waive  an  answer  or  to  bind  the  insurer  by  advising 
the  insured  as  to  how  to  answer  a  question.* 

353.  Collusion  between  Agent  and  Applicant. — Of  course  where  the 
insured  is  a  party  to  the  fraud  of  the  medical  examiner  or  agent  he 
will  not  be  permitted  to  profit  thereby.*  On  like  principles  a  wil- 
fully false  answer  contained  in  the  application  avoids  the  policy, 
whether  written  by  the  insured  or  the  insurance  agent.**  Again, 
where  the  applicant  states  that  he  does  not  know  whether  a  certain 
fact  exists,  and  requests  the  agent  to  put  it  down  in  the  application 
as  he  pleases,  and  acquiesces  in  the  answer  put  down,  such  applicant 
is  bound  thereby.** 

354.  Form  and  Requisites  of  Express  Waiver  Generally. — It  is 
clear  that  in  the  absence  of  any  policy  provision  an  insurance  com- 
pany may,  without  writing,  waive  a  forfeiture  arising  from  breach 

3.  Supreme  Lodge,  etc.  v.  Payne,  625,  57  L.R.A.  318;  Leonard  v.  State 
101  Tex.  449,  108  S.  W.  1160,  15  Mut.  Life  Assur.  Co.,  24  R.  L  7,  51 
L.R.A.(N.S.)  1277.  Atl.  1049,  96  A.  S.  R.  698. 

4.  Equitable  Life  Ins.  Co.  v.  Hazle-  8.  Leonard  v.  State  Mat.  Life  Assor. 
wood,  75  Tex.  338,  12  S.  W.  621,  16  Co.,  24  R.  L  7,  51  AtL  1049,  96  A. 
A.  S.  P..  893,  7  L.R.A.  217.  8.  R.  698. 

5.  Flynn  v.  Equitable  Life  Assur.  9.  Gardner  v.  North  State  Mut.  Life 
Soc.  of  United  States,  67  N.  Y.  500,  23  Ins.  Co.,  163  N.  C.  367,  79  S.  E.  806, 
Am.  Rep.  134.  Ann.  Cas.  1915B  652,  48  L.R.A. (N.S.) 

6.  P'lynn  v.  Equitable  Life  Ins.  Co.,  714;  Elliott  v.  Knights  of  Modem 
78  N.  Y.  568,  34  Am.  Rep.  561;  Grat-  Maccabees,  46  Wash.  320,  89  Pac.  929, 
tan  V.  Metropolitan  Ins.  Co.  of  New  13  L.R.A.(N.S.)  856. 

York,  92  N.  Y.  274,  44  Am.  Rep.  372.  Note:  41  L.R.A. (N.S.)  506. 

7.  Mutual  Ben.  Life  Ins.  Co.  v.  Rob-  10.  Rinker  v.  Aetna  Life  Ins.  Co., 
ison,  58  Fed.  723,  19  U.  S.  App.  266,  214  Pa.  St  608,  64  AU.  82,  112  A- 
7  C.  C.  A.  444,  22  L.R.A.  325;  Grat-  S.  R.  773. 

tan  V.  Metropolitan  Life  Ins.  Co.,  80       11.  Blooming  Grove  Mut.  Fire  Ins. 
N.  Y.  281,  36  Am,  Rep.  617;  Sterna-  Co.  v.  McAnemey,  102  Pa.   St.  335. 
man  v.  Metropolitan  Life  Ins.  Co.,  170  48  Am.  Rep.  209. 
N.  Y.  13,  62  N.  E.  763,  88  A.  S.  R. 
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of  condition  in  its  policy,  at  least  in  a  case  where  the  poliey  is  not 
attested  by  the  corporate  seal  of  the  company,  and  is  therefore  not  a 
specialty.*'  Accordingly  where,  after  a  ground  of  forfeiture  has 
accrued  of  which  an  insurer  has  kijowledge,  the  insurer  informs  the 
insured  that  the  policy  will  be  allowed  to  stand  there  is  a  waiver 
of  the  breach.**  However,  a  statement  in  a  letter  by  the  agent  of 
the  insurer,  in  response  to  a  letter  from  the  insured,  stating  that  the 
company  would  allow  the  procurement  of  additional  insurance  and 
that  the  agents  would  place  it  for  him,  inviting  a  reply,  is  not  of 
itself  a  consent  to  additional  insurance.**  The  fact  that  a  receiver 
had  been  appointed  for  the  insurer  making  the  required  consent 
to  a  change  in  interest  impossible  to  procure  does  not  prevent  a 
forfeiture  for  such  a  change  without  consent.** 

355.  Indorsement  or  Agreement  to  Indorse  on  Policy. — ^Even 
though  an  indorsement  is  required  by  a  policy,  an  estoppel  arises 
on  an  agreement  to  indorse,**  or  even  on  a  consent  without  an  agree- 
ment to  indorse,  according  to  some  courts,*'  though  other  courts 
have  held  a  consent  without  an  agreement  to  indorse  ineffectual,** 
and  some  courta  hold  that  a  requirement  as  to  the  indorsement  of 
subsequent  insurance  will  not  be  given  effect  where  notice  thereof 
was  duly  given.**  But  a  forfeiture  incurred  by  taking  additional 
insurance  contrary  to  the  conditions  of  the  policy  is  not  saved  by 
proof  that  the  agent  had  authority  in  a  certain  manner  to  consent 
to  the  taking  of  additional  insurance,  and  had  done  so  in  other  cases, 
when  it  is  not  shown  that  he  so  consented  in  the  particular  case, 
within  the  line  of  his  authority  or  in  the  manner  prescribed  in  the 
policy,  or  that  he  was  authorized  to  waive  any  of  its  conditions.** 
While  a  mere  loss  payable  indorsement  is  not  an  indorsement  of 
consent  to  a  transfer  of  title,*  yet  if  a  policy  contains  a  pro^'^sion 
that  it  shall  be  void  if  assigned  before  a  loss,  without  the  consent 
of  the  insurer  indorsed  thereon,  and  the  insurer  places  on  it  an 
indorsement  making  the  loss,  if  any,  payable  to  a  third  person,  this 

12.  Viele  v.  Gennania  Ins.  Co.,  26  Kahn  v.   Traders'  Ins.   Co.,  4  Wyo. 
la.  9,  96  Am.  Dec.  83.  419,  34  Pac.  1059,  62  A.  S.  R.  47. 

13.  Pratt  V.  New  York  Cent.  Ins.  18.  Northam    v.    Dutchess    County 
Co.,  55  N.  Y.  505,  14  Am.  Rep.  304.  Mut.  Ins,  Co.,  166  N.  Y.  319,  59  N.  E. 

14.  AUemania  Fire  Ins.  Co.  v.  Hurd,  912,  82  A.  S.  R.  655. 

37  Mich.  11,  26  Am.  Rep.  491.  19.  Hayward  v.  National  Ins.  Co., 

16.  Hine  v.  Woolworth,  93  N.  Y.  52  Mo.  181,  14  Am,  Rep.  400,  over- 

75,  45  Am.  Rep.  176.  ruling  Hntchinson  v.  Western  Ins.  Co., 

16.  Manchester  v.  Guardian  Assur.  21   Mo.   97,  64  Am,  Dec,  218, 
Co.,  151  N.  Y.  88,  45  N.  E.  331,  56  Note:  64  Am.  Dec.  221. 

A.  S.  R.  600;  Morrison  v.  Insurance  20.  Cleaver  v.  Traders'  Ins.  Co.,  71 

Co,  of  North  America,  69  Tex.  353,  Mich.  414,  39  N.  W.  571,  15  A.  S.  R. 

6  S.  W.  605,  5  A.  S.  R.  63.  275. 

17.  Stolle  V.  Aetna  Fire,  etc.,  Ins.  1,  Bates  v.  Equitable  Fiie  Ins,  Co., 
Co.,  10  W.  Va.  546,  27  Am.  Rep.  593;  10  Wall  33,  19  U,  8.  (L.  ed.)  882. 
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indorsement  operates  as  a  ratification  of  a  prior  agreement  of  the 
insured  to  the  same  effect,  made  without  the  previous  consent  of  the 
insurer.'  Where  a  policy  has  a  slip  attached  thereto  by  the  agent 
permitting  other  insurance,  additional  insurance  on  the  property 
will  not  prevent  recovery  for  loss  under  the  policy  though  the  amount 
permitted  is  blank,'  but  where  an  unsigned  permit  is  indorsed  on  a 
policy  subsequent  to  its  execution  by  an  agent  having  nothing  to 
do  with  the  execution  of  the  contract,  his  authority  must  be  shown.* 
In  the  case  of  a  parol  contract  notice  of  additional  insurance  is 
necessary  where  the  general  form  of  policy  requires  notice  and  indorse- 
ment, though  indorsement  is  impossible  in  such  a  case.'  A  condition 
requiring  consent  to  effect  other  insurance  to  be  indorsed  thereon 
is  sufficiently  complied  with  where  it  is  shown  that  the  insurance 
was  effected  with  the  same  persons,  as  agents  for  the  different  compa- 
nies, and  that  they  notified  the  companies  of  the  fact,  and  made  an 
entry  in  the  objecting  company's  book  that  other  policies  were  applied 
for  and  risks  taken.* 

356.  Construction  and  Operation  of  Waiver. — If  a  policy  is  void  at 
its  inception  because  it  contains  a  warranty  that  the  premises  insured 
were  occupied,  when  in  fact  they  were  vacant,  a  subsequent  notice 
to  the  insurer  that  they  were  vacant  at  the  time  of  the  giving  of 
the  notice  cannot  give  life  to  the  policy ;  and  the  consent  of  the  insurer 
to  the  vacancy  will  not  constitute  a  waiver  by  him  of  the  forfeiture 
caused  by  the  premises  not  being  occupied  when  the  policy  was  issued, 
unless  such  consent  was  given  with  full  notice  of  all  the  facts.'  Again, 
where  a  policy  requires  an  indorsement  of  other  insurance,  a  subse- 
quent parol  agreement  to  permit  other  insurance  cannot  be  relied 
on  where  no  notice  of  such  insurance  was  given  the  insurer.^  But 
where  an  insurer's  agent  knows,  at  the  time  he  issues  a  policy,  of 
the  existence  of  other  insurance,  and  thereafter  other  insurance  is 
substituted  therefor  to  his  knowledge,  the  existence  of  the  subsequent 
policy  as  a  ground  for  forfeiture  is  waived.'  And  a  waiver  of  the 
forfeiture,  resulting  from  a  breach  occasioned  by  change  in  occu- 
pancy of  a  building,  increasing  the  risk,  extends  not  only  to  breaches 
occasioned  by  the  occupancy  before  such  waiver,  but  to  those  result- 

2.  Gould  V.  Dwellii.g-House  Ins.  Co.,   ▼.  McDowell,  50  111.  120,  99  Am.  Dec 
134  Pa.  St.  570,  19  Atl.  793,  19  A.  497. 

8.  R.  717.  7.  Boyd  v.  Vanderbilt  Insurance  Co., 

3.  Medley  v.  German  Alliance  Ins.   90  Tenn.  212,  16  S.  W.  470,  25  A.  S. 
Co.,  55  W.  Va.  342,  47  S.  E.  101,   R.  676. 

2  Ann.  Cas.  99.  8.  Havens  v.  Home  Ins.   Co.,  Ill 

4.  Security  Ins.  Co.  v.  Fay,  22  Mich.   Ind.  90,  12  N.  E.  137,  60  Am.  Rep. 
467,  7  Am.  Rep.  670.  689. 

6.  Eureka  Ins.  Co.  v.  Robinson,  56       9.  Hayward  t.  National  Ins.  Co.,  52 
Pa.  St.  256,  94  Am.  Dec.  65.  Mo.  181,  14  Am.  Rep.  400. 

6.  Insurance  Co.  of  North  America 
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ing  from  a  continuation  of  3uch  occupancy.*"  If  the  general  agent 
of  an  insurance  company,  after  a  change  in  the  occupancy  of  an 
insured  building,  involving  an  increase  of  the  risk,  consents  to  the 
continuance  of  the  policy,  on  condition  that  a  certain  act  be  per- 
formed, but  without  designating  any  particular  time  within  which 
this  shall  be  done,  the  assured  is  entitled  to  a  reasonable  time  to  do 
the  act;  and  if  after  the  exercise  of  reasonable  diligence  to  perform 
it  the  building  is  destroyed  by  fire,  the  company  cannot  resist  pay- 
ment of  the  loas  oji  the  ground  that  the  condition  was  not  complied 
with." 

357.  Implied  Waiver  Generally. — ^Waiver  of  a  forfeiture  though 
in  the  nature  of  an  estoppel  may  be  created  by  acts,  conduct,  or 
declarations  insufficient  to  create  a  technical  estoppel,  and  the  courts, 
not  favoring  forfeitures,  are  inclined  to  grasp  any  circumstances 
which  indicate  an  election  to  waive  a  forfeiture.*'  Any  acts,  declara- 
tions, or  course  of  dealing  by  an  insurer,  with  knowledge  of  facts 
constituting  a  breach  of  a  condition  in  a  policy,  leading  the  person 
insured  honestly  to  think  if  conforming  thereto  a  forfeiture  of  his 
policy  will  not  be  incurred,  followed  by  due  conformity  on  his  part, 
estops  the  insurer  from  insisting  on  the  forfeiture.*'  Examples  of 
particular  acts  held  to  raise  an  implied  waiver  or  estoppel  axe  given 
in  the  succeeding  paragraphs. 

358.  Statements  of  Officers  and  Agents. — ^Where  the  insured  on  the 
occurrence  of  a  breach  of  warranty  informs  the  insurer  or  its  author- 
ized agents  of  the  fact  and  is  informed  that  this  poUcy  is  neverthe- 
less valid,  the  insurer  cannot  claim  a  forfeiture  for  the  breach.  This 
is  true,  for  example,  where  the  insurer's  agent  on  being  informed 
that  the  premises  are  vacant  states  that  the  premises  will  be  consid- 
ered as  occupied  while  the  furniture  is  therein,  and  that  the  policy 
continues  in  force  for  thirty  days,**  or  where  the  agent  of  the  insurer 
on  a  request  for  a  transfer  of  a  policy  to  an  assignee  for  the  benefit 
of  creditors  states  that  no  transfer  is  necessary  until  after  a  sale  by 
the  assignee.**  Where  an  insurer,  in  answer  to  a  letter  from  the 
insured  stating  that  he  desires  a  return  of  his  premium  as  he  has 
been  informed  that  the  policy  does  not  cover  accidents  at  the  place 
where  he  then  is,  advises  the  insured  how  he  may  procure  a  cancel- 
lation and  says  nothing  with  reference  to  his  right  to  recover  for 

10.  Viele  ▼.  Ocrmania  Ins.  Co.,  26  ance  Asa'n,  104  Va.  694,  52  S.  E.  337, 
la.  9,  96  Am.  Dec.  83.  113  A.  S.  R.  1071,  3  L.R.A.(N.S.) 

11.  Viele  V.  Qermania  Ins.  Co.,  26  444. 

la.  9,  96  Am.  Dec.  83.  14.  Hotchkiss  v.  Phoenix  Ins.   Co., 

12.  Queen  Ins.  Co.  v.  Young,  86  76  Wis.  269,  44  N.  W.  1106,  20  A. 
Ala.  424,  5  So.  11%  11  A.  S.  R.  51.   S.  R.  69. 

13.  Now  York  Life  Ins.  Co.  v.  Eg-  16.  Highlands  v.  Lnrgan  Mut.  Fire 
gleston,  96  U.  S.  572,  24  U.  S.  (L.  Ins.  Co.,  177  Pa.  St.  566,  35  Atl.  728, 
ed.)    841;  Foreman  v.  German  Alii-  56  A.  8.  R.  739. 
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injuries  in  the  prohibited  place,  the  jviry  may  find  a  waiver  of  the 
provision.**  But  where  the  insured  in  a  policy  insuring  personal 
property  against  fire  writes  to  the  president  of  the  insurance  com- 
pany requesting  a  loan  and  offering  to  give  a  chattel  mortgage  on 
the  property,  a  letter  from  the  president  expressing  his  regret  that 
he  cannot  accommodate  the  insured  and  further  wishing  him  "success 
in  his  undertaking"  does  not  amount  to  a  waiver  of  a  condition  in 
the  policy  against  encumbering  the  property,  nor  does  it  constitute 
an  equitable  estoppel  to  set  up  such  condition  as  a  defense  to  an 
action  on  the  policy.*' 

359.  Acts  and  Conduct  Generally. — Any  acts,  declarations,  or  course 
of  dealing  by  the  insurers,  with  knowledge  of  the  facts  constituting 
a  breach  of  a  condition  in  the  policy,  recognizing  and  treating  the 
policy  as  still  in  force,  and  leading  the  assured  to  regard  himself  as 
still  protected  thereby,  will  amount  to  a  waiver  of  the  forfeiture  by 
reason  of  such  breach,  or  to  a  dispensation  of  the  performance  of 
the  conditions  of  the  policy,  and  will  estop  the  company  from  setting 
up  the  same  as  a  defense  when  sued  for  a  subsequent  loss.**  Accord- 
ingly where  an  insurance  company,  after  knowledge  of  the  breach 
of  a  condition  in  the  policy,  enters  into  negotiations  or  transactions 
with  the  assured  which  recognize  and  treat  the  policy  as  still  in 
force,  and  induces  the  assured  to  incur  trouble  or  expense,  it  waives 
the  right  to  insist  upon  a  forfeiture.*'  However,  the  fact  that  the 
insurer  suggests  to  the  beneficiary  that  he  should  employ  an  attorney 
with  whom  negotiations  may  be  had  is  not  a  waiver  of  forfeiture 
on  the  theory  that  the  beneficiary  is  thereby  induced  to  incur  ex- 
pense.'* And  under  a  warranty  in  an  open  marine  policy  that  all 
risks  shall  be  reported  to  the  insurer  as  soon  as  known  to  the  insured. 
the  fact  that  the  insurer  retains  notice  of  other  risks  after  a  loss  does 
not  estop  him  from  insisting  on  a  breach  of  the  warranty,  provided 
he  has  not  received  and  retained  premiums  on  risks  reported,  or 
done  any  affirmative  act  in  respect  to  them.*  Where  notice  of  a 
desire  to  turn  a  policy  into  a  paid-up  policy  is  given  to  the  agent 
of  the  insurer  before  a  default  in  payment  of  premiums,  although 

16.  Currie  v.  Continental  Casualty  115  Cal.  466,  47  Pac.  375,  35  L.B.A. 
Co.,  147  la.  281,  126  N.  W.  164,  140  643;  Brown  v.  State  Ins.  Co.,  74  la. 
A.  S.  R.  300.  428,  38  N.  W.  135,  7  A.  S.  R.  495 

17.  Weddingfton  v.  Piedmont  Fire  (iron  safe  clause;  insured  required  to 
Ins.  Co.,  141  N.  C.  234,  54  S.  £.  271,  procure  duplicate  invoices).  And  see 
8  Ann.  Cas.  497.  infra,  par.  376. 

18.  Viele  v.  Germania  Ins.  Co.,  26  20.  Taylor  v.  Grand  Lodge  A.  O. 
la.  9,  96  Am,  Dec.  83  and  note.  U.  W.,  96  Minn.  441,  105  Mo.  408,  3 

19.  Queen   Ins.   Co.   v.   Young,  86  L.R.A.(N.S.)  114. 

Ala.  424,  5  So.  116,  11  A.  S.  R.  51;       1.  Camors  v.  Union  Marine  Ins.  Co., 
Murray  v.  Home  Ben.  Life  Ass'n,  90  104  La.  349,  28  So.  926,  81  A.  S.  B. 
Cal.  402,  27  Pac.  309,  25  A.  S.  R.  128. 
133;  Carlson  v.  Supreme  Council,  etc., 
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the  insured  is  not  entitled  thereto  at  the  time,  the  right  of  the  insurer 
subsequently  to  take  advantage  of  a  default  in  the  payment  of  pre- 
miums has  been  denied.'  Where,  previous  to  the  maturity  of  a. 
premium  note,  the  agent  of  the  insurer  informs  the  insured  that  he 
will  bring  the  note  to  him  for  payment  there  is  no  waiver  of  a 
requirement  that  it  be  paid  at  the  office  of  the  insiu-er  if,  thereafter, 
he  is  informed  that  it  must  be  paid  there.'  If  the  ownership  of 
insured  property  is  changed  and  the  insurer  agrees  to  consent  to 
an  assignment  of  the  policy,  and  to  indorse  such  consent  thereon 
for  an  advanced  rate,  which  the  agent  secures  and  transmits  to  the 
company,  with  the  policy,  according  to  his  instructions,  the  company 
is  estopped  from  taking  advantage  of  provisions  in  the  policy  which 
render  it  void  in  case  the  legal  title  to  the  property  is  changed,  and 
which  prohibit  an  agent  from  waiving  any  of  the  conditions  of  the 
policy.* 

360.  Certificate  of  Medical  Eduniner.— The  "issuing"  of  a  life 
insurance  policy  within  the  meaning  of  a  statute  providing  that  an 
insurance  company  shall  be  estopped,  in  the  absence  of  fraud,  by 
the  certificate  of  its  medical  examiner  from  setting  up  that  the  insured 
was  not  in  the  condition  of  health  required  by  the  policy  at  the 
time  it  was  issued,  includes  a  delivery  of  the  policy  to  the  insured. 
Until  such  delivery  is  made  there  is  no  "issuing"  of  the  policy.'  A 
medical  examiner's  certificate  of  health  will  not  preclude  an  insurer 
from  setting  up  fraud  in  procuring  the  policy,  under  a  statute  pro- 
viding that  such  certificate  shall  estop  the  insurer  from  setting  up, 
in  defense  of  a  suit  on  the  policy,  that  assured  was  not  iu  good 
health  when  the  policy  was  issued  unless  it  was  procured  by  fraud, 
since  fraud  in  procuring  the  certificate  may  result  in  fraudulently 
procuring  the  policy.*  An  insm-ance  company  is  bound  by  the  act 
of  its  medical  examiner  in  reporting  an  applicant  to  be  a  fit  subject 
for  insurance,  unless  he  was  purposely  misled  by  the  applicant,  and 
inveigled  into  recommending  him  as  a  fit  subject  for  insurance  when 
but  for  such  deception  he  would  not  have  done  so.' 

361.  Course  of  Dealing  as  to  Premiums. — It  is  the  general  rule 
with  respect  to  policies  requiring  the  periodical  payment  of  premiums 
and  providing  for  a  forfeiture  for  failure  to  pay  on  the  day  named, 
that  if  the  insurer  customarily  receives  overdue  premiums  from  the 

2.  Piedmont,  etc.,  Ins.  Co.  v.  Yonng,  of  America,  24  S.  D.  489,  124  N.  W. 
58  Ala.  476,  29  Am.  Rep.  770.  434,  140  A.  S.  R.  793. 

8.  Home  Ins.  Co.  v.  Wood,  139  Ky.  6.  Welch  v.  Union  Cent.  Life  Ins. 
657,  72  S.  W.  15,  Ann.  Cas.  1912B  Co.,  108  la.  224,  78  N.  W.  853,  50 
373.  L.R.A.  774. 

4.  Medearis  v.  Anchor  Mut.  Fire  7.  Roe  v.  National  life  Ins.  Ass'n, 
Ins.  Co.,  104  la.  88,  73  N.  W.  495,  137  la.  696, 115  N.  W.  500, 17  L.R^. 
65  A.  8.  R.  428.  (N.S.)  1144. 

6.  Cunningham  v.  Royal  Neighbors 
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insured,  and  thereby  induces  him  to  believe  that  a  forfeiture  will  not 
be  incurred  by  a  short  delay  in  the  payment  of  premiums,  it  cannot 
I  insist  on  a  forfeiture  for  a  delay  induced  by  such  custom.*  While 
the  fact  that  persons  other  than  the  insured  were  customarily  allowed 
grace  in  the  payment  of  premiums  is  of  no  avail  where  the  insured 
did  not  know  thereof  or  rely  thereon,*  yet  a  general  custom  among 
insurers  to  grant  a  certain  period  of  grace,  relied  on  by  the  insured, 
has  been  given  effect.*"  To  warrant  a  recovery  where  a  premium 
is  not  paid  when  due,  it  is  necessary  to  prove  (1)  the  course  of  deal- 
ing between  the  insured  and  the  insurer  in  reference  to  the  acceptance 
of  overdue  payments  amounting  to  a  custom  or  habit;  (2)  that  by 
reason  of  this  course  of  dealing,  the  insured  was  justified  in  believing 
that  the  insurer  would  not  insist  on  a  forfeiture  for  failing  to  pay 
subsequent  premiums;  (3)  that  the  insured  believed  he  could  post- 
pone the  payment  of  premiums  without  risking  a  forfeiture;  and 
(4)  that  he  acted  on  this  belief,  and  therefore  did  not  pay  the 
premium  at  its  maturity.**  Even  where  there  is  a  provision  in  a 
policy  that  the  acceptance  of  a  past  due  premium  shall  not  be  deemed 
the  establishment  of  a  custom  the  customary  receipt  of  past  due 
premiums  has  been  held  to  raise  an  estoppel.**  A  custom  of  the 
insurer  to  permit  the  insured  in  case  of  a  default  to  pay  a  premium 
during  his  life  and  while  in  good  health  has  been  held  by  some  courts 
not  equivalent  to  permission  to  pay  a  premium  after  his  death  or 
loss  of  health,**  and  in  fact  some  courts  treat  each  acceptance  of 
an  overdue  premium  as  an  act  of  leniency  on  which  the  insured 
cannot  rely.**    The  acceptance  of  a  single  overdue  premium,  of  course, 

8.  Globe    Mut.    Life    Ins.    Co.    v.   Co.,  32  Mont.  329,  80  Pac.  609,  1092, 
Woolff,  95  U.  S.  326,  24  U.  S.  (L.  ed.)    108  A.  S.  R.  578. 

387;  Phoenix  Mut.  Life  Ins.  Co.   v.       10.  Helme  v.  Philadelpfaia  Life  Ins. 

Doster,  106  U.  S.  30,  1  S.  Ct,  18,  27  Co.,  61  Pa.  St.  107, 100  Am.  Dee,  621. 

U.  S.  (L.  ed.)  65;  Hartford  Life  An-       Note:  7  Ann,  Cas.  386. 

nuity  Ins.  Co.  v.  Unsell,  144  U.  S.  439,       11.  Thompson  v.  Fidelity  Mut.  Life 

12  S.  Ct.  671,  36  U.  S.  (L.  ed.)  496;  Ins.  Co.,  116  Tenn.  657,  92  S.  W.  1098, 

Cotton  States  life  Ins.  Co.  v.  Lester,  115   A.    S.   R,   823,   6   LJl,A.(N.S.) 

62  Ga.  247,  35  Am.  Rep.  122;  Howell  1039. 

V.  Knickerbocker  Life  Ins.  Co.,  44  N,       12.  Morgan    v.    Northwestern    Nat. 

Y.  276,  4  Am.  Rep.  675;  Appleton  v.  Life  Ins.  Co.,  42  Wash.  10,  84  Pac. 

Phoenix  Mut.  Life  Ins.  Co.,  59  N.  H.  412,  7  Ann.  Cas.  382  and  note. 

541,  47  Am.  Rep.  220;  Hehne  v.  Phila-       Note:  7  Ann.  Cas.  386. 

delphia  Life  Ins.  Co.,  61  Pa.  St.  107,       13,  Thompson  v.  Fidelity  Mut,  life 

100  Am.  Dec.  621;  Morgan  v.  North  Ins.  Co.,  116  Tenn,  557,  92  S.  W,  1098, 

Western  Nat,  Mut.  Life  Ins,  Co.,  42  115   A.    S.    R.    823,   6   L.R,A,(N.S,) 

Wash.  10,  84  Pac,  412,  7  Ann.  Cas.  1039. 

382  and  note;   Stylow   v.   Wisconsin       Note:  7  Ann,  Cas,  386, 

Odd-Fellows  Mut,  Life  Ins.  Co.,  69      14.  Lantz  v,  Yennont  Life  Ins.  Co,, 

Wis.  224,  34  N,  W,  151,  2  A,  S,  R,  139  Pa,  St,  546,  21  AU,  80,  23  A.  S. 

738.  R.  202,  10  L.R.A,  577. 

9.  Collins  V.  Metropolitan  Life  Ins.       Note:  7  Ann.  Cas.  386. 
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establishes  no  custom,**  and  the  same  is  true  of  the  acceptance  of  a 
comparatively  few  of  a  large  number  of  premiums  after  they  are 
but  a  few  days  overdue.**  Where  it  is  the  custom  between  an  insur- 
ance agent  and  the  insured  to  have  periodical  settlements  for  original 
and  renewal  premiums  on  policies,  the  insurer  cannot  insist  on  a 
forfeiture  for  failure  to  pay  the  premium  on  a  policy  when  issued.*' 

362.  Issuance  of  Policy  without  Requiring  Payment  of  Premium. — 
An  express  provision  in  a  policy  that  the  company  shall  not  be 
liable  thereon  until  the  premium  is  actually  paid  is  waived  by  the 
unconditional  delivery  of  the  policy  to  the  assured  as  a  completed 
and  executed  contract,  under  an  express  or  implied  agreement  that 
a  credit  shall  be  given  for  the  premium,  and  in  such  case  the  com- 
pany is  liable  for  a  loss  which  may  occur  during  the  period  of  the 
credit.**  And  of  course  a  duly  authorized  agent  who  countersigns 
and  delivers  a  policy  unconditionally  as  a  completed  contract,  under 
a  specific  agreement  for  the  payment  of  the  premium  at  a  future 
date,  thereby  waives,  to  the  full  extent  to  which  the  company  could 
then  have  waived,  liie  actual  payment  of  the  premium  as  a  condi- 
tion precedent  to  its  liability  on  the  policy.**  But  in  the  case  of  an 
agent  having  no  power  to  make  or  alter  a  contract  a  delivery  with- 
out payment  of  premium  is  ineffective  where  the  policy  gives  notice 
that  only  certain  specified  officers  shall  have  power  to  waive  the 
requirement.** 

363.  Failure  to  Hake  or  Follow  up  Inquiry, — Of  course  a  provision 
in  a  fire  policy  that  the  insured  "covenants  and  engages  that  the 
representation  given  in  the  application  contains  a  just,  full,  and 
true  exposition  of  all  the  facts  and  circumstances  in  regard  to  the 
condition,  situation,  value,  and  risk  of  the  property  insured,"  is  waived 
by  an  insurer  who  issues  the  policy  upon  a  bare  request  to  insure 

16.  Collins  V.  Metropolitan  Life  Ins.  Cal.  246,  23  Pac.  869,  17  A.   S.  R. 

Co.,  32  Mont.  329,  80  Pac.  609,  1092,  233;  Griffith  v.  New  York  Life  Ins. 

108  A.  S.  E.  578.  Co.,  101  Cal.  627,  36  Pac.  113,  40  A. 

16.  Thompson  v.  Fidelity  Mnt.  Life  S.  B.  96;  Sheldon  v.  Atlantic  Fire, 
Ins.  Co.,  116  Tenn.  557, 92  S.  W.  1098,  etc.,  Ins.  Co.,  26  N.  Y.  460,  84  Am. 
115  A  S.  R.  823,  6  L.R.A.(N.S.)  Dec.  213;  Boehen  v.  Williamsburg 
1039.  City  Ins.  Co.,  35  N.  Y.  131,  90  Am. 

Note:  7  Ann.  Cas.  386.  Dec.  787;   Bodine  v.   Exchange  BHre 

17.  Newark  Mach.  Co.  v.  Kenton  Ins.  Co.,  51  N.  Y.  117,  10  Am.  Rep. 
Ins.  Co.,  50  Ohio  St.  549,  35  N.  E.  566;  Nebraska,  etc.,  Ins.  Co.  r.  Chris- 
1060,  22  L.R.A.  768;  Lebanon  Mnt.  tiensen,  29  Neb.  572,  45  N.  W.  924,  26 
Ins.  Co.  V.  Hoover,  113  Pa.  St.  591,  8  A.  S.  R.  407;  German  Ids.  Co.  of 
Atl.  163,  57  Am.  Rep.  511  and  note;  Freeport  v.  Shader,  .68  Neb.  1,  93  N. 
Snsqnehanna  Mnt.  Fire  Ins.  Co.  v.  El-  W.  972,  60  L.R.A.  918. 

kins,  124  Pa.  St.  484,  17  Atl.  824,  10  19.  Famum  v.  Phoenix  Ins.  Co.,  83 

A.  S.  R.  608;  Long  v.  North  British,  Cal.  246,  23  Pac.  869,  17  A.  S.  R.  233. 

etc,  Ins.  Co.,  137  Pa.  St.  335,  20  Atl.  20.  Russell  v.  Prudential  Ins.   Co., 

1014,  21  A.  S.  R.  879.  176  N.  Y.  178,  68  N.  E.  252.  98  A  S. 

18.  Famum  v.  Phoenix  Ins.  Co.,  83  R.  656. 

R.  C.  L.  XIV.— 75.  1185 
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the  property,  unaccompanied  by  any  statement  as  to  its  condition, 
situation,  value,  or  risk.^  And  many  courts  maintain  the  proposi- 
tion that  where  an  insurer  issues  a  policy  without  requiring  any 
application  or  representations,  or  omits  in  an  application  to  make 
inquiry  as  to  a  ground,  of  forfeiture  provided  for  in  the  policy,  it 
waives  the  right  to  insist  on  a  breach  existing  at  the  time  of  the 
issuance  of  the  policy.*  There  is,  however,  considerable  authority 
founded  on  sound  reasoning  that  where  a  policy  is  issued  providing 
that  it  shall  be  void  on  certain  conditions,  relating  to  the  inception 
of  the  risk,  the  insurer  may  insist  thereon  notwithstanding  the  fact  that 
no  application  or  representations  were  made.*  An  insurer,  by  receiv- 
ing an  application  for  life  insurance  with  questions  therein  contained 
partially  answered  and  issuing  a  policy  thereon,  thereby  waives  the 
imperfections  in  the  answers,  and  renders  the  omission  to  answer 
more  fully  immaterial,*  and  a  fortiori  the  same  is  true  where  the  in- 
surer accepts  an  application  containing  questions  unanswered.*  How- 
ever, a  statement  in  an  application  that  the  insured  was  the  sole 

1.  Commonwealth  v.  Hide,  etc.,  Ins.  Ail.  665,  27  A.  S.  R.  703;  Uilison  v. 
Co.,  112  Mass.  136,  17  Am.  Rep.  72.       Mutual  Cash  Guaranty  Fire  Ins.  Co, 

2.  Great  Southern  Fire  Ins.  Co.  v.  24  S.  D.  285,  123  N.  W.  839,  140  A. 
Bums,  118  Ark.  22,  175  S.  W.  1161,  S.  R.  788;  Dooly  v.  Hanover  Fire  Ins. 
L.R.A.1916B  1262;  Glens  Falls  Ins.  Co.  of  New  York,  16  Wash.  155,47 
Co.  V.  Michael,  167  Ind.  659,  74  N.  E.  Pac.  507,  58  A.  S.  R.  26;  Quarrier  v. 
964,  79  N.  E.  905,  8  L.R.A.(N.S.)  708  Peabody  Ins.  Co.,  10  W.  Va.  507,  27 
and  note;  Mutual  Fire  Ins.  Co.  v.  Am.  Rep.  582;  Medley  v.  German  Al- 
Goldstein,  119  Md.  83,  86  Atl.  35,  Ann.  liance  Ins.  Co.,  55  W.  Va.  342,  47  S. 
Cas.  1914C  723;  Hoose  v.  Prescott  Ins.  E.  101,  2  Ann.  Cas.  99. 

Co.  of  Boston,  84  Mich.  309,  47  N.  W.  8.  S>Tidicate  Ins.  Co.  v.  Bohn,  65 

587,  11  L.R.A.  340;  Hall  v.  Niagara  Fed.  165,  12  C.  C.  A.  531,  27  LR.A. 

Fire  Ins.  Co.,  93  Mich.  184,  53  N.  W.  614  (sole  and  unconditional  ownership 

727,  32  A.  8.  R.  497,  18  L.R.A.  135;  clause);  Dumas  v.  Northwestern  N«L 

Georgia  Home  Ins.  Co.  v.  Holmes,  75  Ins.  Co.,  12  App.  Cas.  (D.  C.)  245, 

Miss.  390,  23  So.  183,  65  A.  S.  R.  611;  40  L.R.A.  358;  Parsons  v.  Lane,  97 

Wright  V.  London  Fire  Ins.  Co.,  12  Minn.  98,  106  N.  W.  485,  7  Ann.  Cas. 

Mont.  474,  31  Pac.  87,  19  L.R.A.  211;  1144,  4  L.R.A.(N.S.)   231;  Lancaster 

Hanover  Fire  Ins.   Co.  v.   Bohn,  48  v.  Southern  Ins.  Co.,  153  N.  C.  285, 69 

Neb.  743,  67  N.  W.  774,  58  A.  S.  R.  S.  E.  214,  138  A.  S.  R.  665;  Virginia 

719;  Phenix  Ins.  Co.  v.  Fuller,  53  Neb.  Fire,  etc,  Ins.  Co.  v.  J.  I.  Case  Thresh- 

811,  74  N.  W.  269,  68  A.  S.  R.  637,  40  ing  Mach.  Co.,  107  Va.  588,  59  8.  E. 

L.R.A.  408;  Farmers,  etc.,  Ins.  Co.  v.  369,  122  A.  8.  R.  875,  in  effect  over- 

Miekel,  72  Neb.  122,  100  N.  W.  130,  9  ruling  Morotock  Ins.  Co.  v.  Bodefer, 

Ann.  Cas.  992  and  note;  Arthur  v.  92  Va.  747,  24  S.  E.  393,  53  A.  S.  B. 

Palatine  Ins.  Co.,  35  Ore.  27,  57  Pac.  846;  Union  Assur.  Soc.  of  London  v. 

62,  76  A.  S.  R.  450;  AUesina  v.  Lon-  Nails,  101  Va.  613,  44  S.  E.  896,  99 

don  Ins.  Co.,  45  Ore.  441,  78  Pac  A.  S.  R.  923. 

392,  2  Ann.  Cas.  284  and  note;  Phila-  Notes:  2  Ann.  Cas.  286;  9  Ann.  Cas. 

delphia  Tool  Co.  t.  British  American  994. 

Assur.  Co.,  132  Pa.  St.  236, 19  Atl.  77,  4.  Marston  v.  Kennebec  Mat  Lif« 

19  A.  S.  R.  596  (provision  as  to  owner-  Ins.  Co.,  89  Me.  266,  36  Atl.  389,  56 

ship) ;   Western,   etc..   Pipe  Lines   v.  A.  S.  R.  412. 

Home  Ins.  Co.,  145  Pa.  St.  346,  22  6.  Carson  v.  Jersey  City  On  ht. 
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owner  of  tiie  property,  though  the  property  was  not  in  hat  aaae, 
when  in  fact  he  was  neither  the  legal  nor  the  eqoitaUe  owner  tfaaaof . 
is  not  sufficient  notice  to  put  the  insurance  company  on  inqnirT 
by  which  it  could  have  learned  the  facts,  and  does  not  ptercnt  it 
from  claiming  a  forfeiture  of  the  policy  becau^  snch  answer  it, 
untrue.* 

364.  Assent  to  Renewal,  Transfer  or  Vacancy. — The  renewal  of  a 
policy  with  knowledge  of  a  forfeiture  waives  the  forfeiture,'  and 
the  issuance  by  an  insurer  of  a  vacancy  permit  with  knowledge  that 
the  building  has  been  vacant  waives  a  forfeiture  because  of  such 
vacancy.*  Likewise  the  issuance  of  a  new  policy  in  place  of  one 
lapsed  because  of  nonpayment  of  premiums  is  a  waiver  of  the  for- 
feiture.* On  similar  prinfciples  a  transfer  of  a  policy  to  cover  the 
goods  at  a  place  other  than  that  where  they  were  located  when  it 
was  originally  written,  with  knowledge  that  an  inventory  has  not 
been  taken,  waives  a  provision  in  the  policy  requiring  such  inven- 
tory.** Where  an  insurer,  with  knowledge  of  a  violation  of  a  pro- 
vision against  the  impairment  of  the  health  of  the  insured  by  intem- 
perance, reinstates  the  insured  on  the  application  of  one  to  whom 
it  knows  an  assignment  of  the  policy  has  been  made  to  secure  advances 
made  and  to  be  made,  on  payment  of  the  premiums  in  arrears,  it  is 
estopped  to  assert  a  violation  of  the  provision.**  An  assent  to  an 
assignment  of  a  policy  to  one  who  has  purchased  the  property  also 
is  an  assent  to  the  terms  of  sale,  including  the  giving  back  of  a 
mortgage,  especially  where  the  agent  of  the  insurer  has  knowledge 
thereof.** 

365.  Failure  to  Assert  or  Enforce  Forfeiture. — It  is  manifest  that 
the  situation  of  the  parties  is  different  where  the  insurer  acquires 
knowledge  after  loss  of  a  breach  of  the  policy  occurring  before  loss 
from  what  it  is  where  notice  reaches  the  insurer  before  loss.  Where 
the  notice  is  not  received  until  after  loss  mere  silence  or  nonaction  is 
not  a  waiver  of  the  breach.*'    Where,  however,  previous  to  a  loss  the 

Co.,  43  N.  J.  L.  300,  39  Am.  Rep.  584;   110  N.  Y.  266,  18  N.  E.  130, 1  L.R.A. 

Dayton  Ins.  Co.  v.  KeUy,  24  Ohio  St.  256. 

345,  15  Am.  Rep.  612.  10.  Day  v.  Home  Ins.  Co.,  177  Ala. 

6.  Planters'  Mat.  Ins.  Co.  v.  Loyd,  600,  58  So.  549,  40  L.R.A.(N.S.)  652. 
67  Ark.  584,  56  S.  W.  44,  77  A.  S.  R.  11.  Pomeroy  v.  Rocky  Ins.,  etc., 
136.  Sav.  Inst,  9  Colo.  295,  12  Pac.  153, 

7.  Elliott  v.  Ashland  Mut.  Fire  Ins.  59  Am.  Rep.  144. 

Co.,  117  Pa.  St.  548,  12  Atl.  676,  2       12.  German   Ins.   Co.   v.   York,   48 
A.  S.  R.  703.  Kan.  488,  29  Pac.  586,  30  A.  S.  R. 

8.  National  Mat.  Fire  Ins.  Co.  v.  313. 

Duncan,  44  Colo.  472,  98  Pac.  634,  20       13.  Queen   Ins.    Co.   v.   Young,   86 
L.RJi..(N.S.)  340;  Caledonian  Ins.  Co.  Ala.  424,  5  So.  116,  11  A.  S.  R.  51. 
V.  Smith,  65  Fla.  429,'  62  So.  595,  47       Notes:  25  LJl.A.(N.S.)  3  et  seq.; 
lkR.A.(N.S.)  619.  51  IiJl.A.(N.S.)  261  et  seq. 

•■    9.  Gamer  y.  Gennaaia  life  Ins.  Co.,  -<>. 

1187 


Digitized  by 


Google 


;  366  IN8UBANCE  14  B.  C.  L. 

inBuier  receives  notice  of  a  l»reaeh  of  warranty,  Uie  question  whether  it 
must  take  affirmatiye  action  or  be  deemed  to  have  waived  the  right  to 
insist  on  a  forfeiture  is  a  question  on  which  the  authorities  are 
divided.  Some  courts  hold  that  whare  the  policy  is  subject  to  can- 
cellation or  surrender  the  insurer,  on  learning  of  a  breach  of  war- 
ranty rendering  the  policy  voidable,  should  cancel  the  policy,  and 
if  it  fails  to  take  any  action  will  be  deemed  to  have  waived  the 
forfeiture.**  This  principle  is  frequently  applied  to  a  provision  that 
obtaining  additiontd  insurance  shall  avoid  the  policy  unless  consent 
thereto  is  indorsed  on  the  policy,  and  it  is  held  that  where  the  insiurer 
has  notice  of  the  additional  insurance  it  must  cancel  the  policy  or 
be  deemed  to  have  waived  the  forfeiture,*'  especially  where  the  in- 
surer subsequently  attempts  to  cancel  the  policy  on  another  ground,** 
•or  instructs  its  agent  to  cancel  the  policy,  which  he  fails  to  do.*' 
Other  courts,  however,  hold  that  in  case  of  a  breach  of  condition 
invalidating  a  policy  of  insurance,  the  insurer  is  not  bound  at  its 
peril,  upon  notice  of  such  breach,  to  declare  the  policy  forfeited, 
or  to  do  or  say  anything  to  make  the  forfeiture  effectual,  and  a 
waiver  will  not  be  inferred  from  mere  silence  or  inaction  on  its  part, 
but  it  may  wait  until  a  claim  is  made  under  the  policy  and  then 
rely  on  the  forfeiture  in  denial  of  the  claim  or  in  defense  of  an 
action  brought  to  enforce  payment.*^ 

366.  Acceptance  of  Surrender. — While  there  is  authority  to  the 
effect  that  the  nonpayment  of  premiums  after  the  surrender  of  a 
policy  in  force  will  not  effect  a  forfeiture  as  against  the  beneficiaries 
who  are  kept  ignorant  of  the  surrender  by  the  insurer  and  insured,** 

14.  Arnold  V.  American  Ins.  Co.,  148  16.  Phenix  Ina.  Co.  v.  Holcombe,  57 
Gal.  660,  84  Pac.  182,  25  L.R.A.(N.S.)  Neb.  622,  78  N.  W.  300,  73  A.  S.  R. 
6     (keeping    prdiibited    article     on  532. 

premises);  German  American  Ins.  Co.  17.  Agricultural  Ins.  Oo.  v.  Potts, 
V.  Hyman,  42  Colo.  156,  94  Pac.  27,  55  N.  J.  L.  158,  26  Atl.  537,  39  A.  S. 
16  L.R.A.(N.S.)   77;  Kelley  v.  Peo-  R.  637. 

pies'  Nat.  Fire  Ins.  Co.,  262  111.  158,  18.  Rundell  v.  Anchor  Pire  Ins.  Co., 
104  N.  E.  188,  50  L.R.A.(N.S.)  1164  128  la.  575,  105  N.  W.  112,  25  L.R.A. 
^commencement  of  foreclosure) ;  Glens  (N.S.)  20  and  note  (iron  safe  clause) ; 
Falls  Ins.  Co.  v.  Michael,  167  Ind.  659,  Weddington  v.  Piedmont  Kre  Ins.  Co., 
74  N.  E.  964,  79  N.  E.  905, -8  L.R.A.  141  N.  C.  234,  54  S.  B.  271,  8  Ann. 
<N.S.)  708;  Springfield  Steam  Laun-  Cas.  497  and  note,  overruling  in  e£- 
dry  Co.  V.  Traders'  Ins.  Co.  of  Chi-  fed  Horton  v.  Home  Ins.  Co.,  122 
«ago,  151  Mo.  90,  52  S.  W.  238,  74  N.  C.  498,  29  S.  E.  944,  65  A.  S.  R. 
A.  S.  R.  521.  717;  Moore  v.  Niagara  Fire  Ins.  Co., 

Notes:  25  L.R.A. (N.S.)  7  ct  seq.;  199  Pa.  St.  49,  48  Atl.  869,  85  A.  S. 
51  L.R.A.(N.S.)  262  et  seq.;  8  Ann.  R.  771;  Texas  Banking  Co.  v.  Hutch- 
Cas.  501.  ins,  53  Tex.   61,  37  Am.  Rep.  750; 

15.  Phoenix  Ins.  Co.  v.  Grove,  215  Carey  v.  German  Ameriean  bts.  Co., 
IlL  299,  74  N.  E.  141,  25  L.R.A.(N.S.)  84  Wis.  80,  54  N.  W.  18,  36  A.  S.  R. 
1  and  note;   Swedish   American  Ins.  907,  20  Lit  A..  267. 

Co.  V.  Knutsoo,  67  Kan.  71,  72  Pac.      Note:  51  L.R.A. (N.S.)  263  et  seq. 
£26, 100  A.  S.  R.  382.  19.  Whitehead  v.  New  York  lif* 
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the  beUer  view  seems  to  be  that  the  beneficiary  must  see,  at  his 
peril,  that  the  premioms  are  paid,***  eepecially  where  the  surrender 
is  made  by  an.  assignee  holding  under  an  assignment  merely  void- 
able,* or  where  the  surrender  of  a  valid  policy  is  made  by  the  insured 
and  value  paid  by  the  insurer  on  a  forged  release  of  the  beneficiary, 
duly  acknowledged,  and  the  surrender  value  is  paid  by  a  joint 
check  to  the  insured  and  beneficiary  the  indorsement  on  which  is 
also  forged.*  The  beneficiary  in  a  policy  cannqt  repudiate  a  sur- 
render of  a  lapsed  policy  by  the  assured  and  also  insist  that  the 
payment  of  value  for  a  surrender  recognized  the  validity  of  the 
policy  and  waived  a  previous  forfeiture  for  nonpayment  of  pre- 
miums.* 

367.  Acceptance  of  Premium  Generally. — The  cases  are  numerous 
which  hold  that  the  acceptance  of  a  premium  after  the  time  when 
it  should  have  been  paid  is  a  waiver  of  the  forfeiture  which  might 
have  been  enforced  because  it  was  not  paid  when  due.*  This  rule 
applies,  according  to  the  better  opinion,  where  the  premium  is  re- 
ceived after  it  is  due  by  ap  agent  without  power  to  waive  forfeitures 
and  is  afterwards  received  and  retained  by  the  insurer  without 
inquiry,'  though  there  is  some  authority  that  where  the  insurer  is 
itself  ignorant  of  the  default  there  is  no  waiver.*  Where  the  pay- 
ment is  received  on  condition,  notice  of  the  condition  must  be  given 
the  person  entitled  to  the  proceeds  of  the  policy,'  and  the  mere 
mailing  of  such  notice  is  not  sufficient  unless  it  is  received.*  But 
where  notice  of  the  condition  is  properly  given  there  is  no  waiver 
until  the  condition  is  complied  with,'  and  the  condition  cannot  be 
dispensed  with  by  an  agent  having  no  power  to  waive  conditions 

Ins.  Co.,  102  N.  Y.  143,  6  N.  E.  267,  Hur  v.  HaU,  24  Ind.  App.  316,  56  N. 
55  Am.  Rep.  787.  E.  780,  79  A.  S.  R.  262  (payment  after 

20.  Miles  v.  Connecticut  Mut.  life  death  of  insured) ;  Shea  y.  Massaohu- 
Ins.  Co.,  147  U.  S.  177,  13  S.  Ct.  275,  setts  Ben.  Ass'n,  160  Mass.  289,  35  N. 
37  U.  S.  (L.  ed.)  128.  E.  855,  39  A.  S.  R.  475;  Dayton  Ins. 

1.  Frank  v.  Mutual  Life  Ins.  Co.,  Co.  v.  Kelly,  24  Ohio  St.  345,  15  Am. 
102  N.  Y.  266,  6  N.  E.  667,  55  Am.  Rep.  612;  Modem  Brotherhood  of 
Rep.  807.  America  Lodge  v.  Bailey,  (Okla.)  150 

2.  Schneider  v.  United  States  life  Pac.  673,  L.R.A.1916A  551. 

Ins.  Co.,  123  N.  Y.  109,  25  N.  E.  321,  '   5.  Hodsdon  v.  Guardian  Life  Ins. 

20  A.  S.  R.  727.  Co.,  97  Mass.  144,  93  Am.  Dec.  73. 

8.  Whitehead  v.  New  York  life  Ins.  6.  Busby  v.  North  American  Life- 
Co.,  102  N.  Y.  143,  6  N.  E.  267,  55  Ins.  Co.,  40  Md.  572, 17  Am.  Rep.  634. 
Am.  Rep.  787.  7.  McQuillan    v.    Mutual    Reserve 

4.  Murray  v.  Home  Ben.  Life  Ass'n,  Fund  Life  Ass'n,  112  Wis.  665,  87  N. 

90  Cal.  402,  27  Pac.  309,  25  A.  S.  R.  W.  1069,  88  N.  W.  925,  88  A.  S.  R. 

133;  Massachusetts  Ben.  Life  Ass'n  v.  986,  56  L.R.A.  233. 

Robinson,  104  Ga.  256,  30  S.  E.  918,  8.  Shea  v.  Massachusetts  Ben.  Ass'n, 

42  L.R.A.  261;  Mutual  Benefit  Life  160  Mass.  289,  35  N.  E.  855,  39  A.  S. 

Ina.  Co.  V.  Robertson,  59  lU.  123,  14  R.  475. 

Am.  Rep.  8;  Supreme  Tribe  of  Ben  9.  McQuillan     v.    Mutual    Reserve 
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in  the  policy."  Nor  does  an  insurance  company  which  permits 
payments  of  overdue  premiums  without  insisting  on  proof  of  good 
health  on  the  part  of  insured,  as  provided  by  the  contract,  waive  its 
right  to  require  such  proof  before  permitting  reinstatement  after  a 
subsequent  forfeiture;  at  least,  where  the  first  default  was  condoned 
by  a  subordinate  officer  who  had  no  authority  to  bind  the  company 
without  bringing  it  to  the  attention  of  the  officers  in  whom  was 
vested  the  power  to  enforce  or  waive  the  forfeiture.**  It  is  also  a 
settled  rule  of  law  that  where  an  insurer  has  knowledge  of  facts 
entitling  it  to  treat  a  policy  as  no  longer  in  force,  and  thereafter 
it  receives  a  premium  on  the  policy,  it  is  estopped  to  take  advantage 
of  the  forfeiture.  It  cannot,  treat  the  policy  as  void  for  the  purpose 
of  defense  to  an  action  to  recover  for  a  loss  thereafter  occurring, 
and  at  the  same  time  treat  it  as  valid  for  the  purpose  of  earning 
and  collecting  further  premiums.**  Likewise  imposing  or  collecting 
an  assessment  by  a  mutual  insurance  company,  after  the  company 
has  'knowledge  of  facts  entitling  it  to  consider  the  policy  no  longer 
binding  upon  it,  without  its  assent,  is  held  to  be  a  waiver  of  the 
right  to  claim  the  forfeiture  which  otherwise  it  might  have  insisted 
upon.*'    Accordingly  the  acceptance  and  retention  of  a  premium  on 

Fund  Life  Ass'n,  112  Wis.  665,  87  N.  661,  12  Ann.  Cas.  636  and  note,  10 

W.  1069,  88  N.  W.  925,  88  A.  S.  R.  L.R.A.(N.S.)  136;  Masonic  Life  Ass'n 

D86,  56  L.R.A.  233.  v.  Robinson,  149  Ky.  80,  147  S.  W. 

10.  Kennedy  v.  Grand  Fraternity,  882,  41  L.R.A.(N.S.)  505;  Johnson  v. 
36  Mont.  325,  92  Pac.  971,  25  L.R.A.  Modem  Brotherhood  of  America,  109 
(N.S.)  78.  Minn.  288,  123  N.  W.  819,  27  L.R.A. 

11.  Conway  v.  Minnesota  Mut.  Life  (N.S.)  446  and  note  (change  of  occu- 
Ins.  Co.,  62  Wash.  49,  112  Pac.  1106,  pation) ;  Horwitz  v.  Equitable  Mut. 
40  L.R.A.(N.S.)  148.  Ins.  Co.,  40  Mo.  557,  93  Am.  Dec.  321; 

12.  Phoenix  Mut.  Life  Ins.  Co.  v.  German  Ins.  Co.  v.  Shader,  68  Neb.' 
Raddin,  120  U.  S.  183,  7  S.  Ct.  500,  30  1,  93  N.  W.  972,  60  L.R.A.  918;  Me- 
L^  S.  (L.  ed.)  644;  Benanti  v.  Dela-  Donald  v.  Metropolitan  Life  Ins.  Co., 
ware  Ins.  Co.,  86  Conn.  15,  84  Atl.  68  N.  H.  4,  38  Atl.  500,  73  A.  S.  R. 
109,  Ann.  Cas.  1913D  826;  Rasicot  v.  548;  Gish  v.  Insurance  Co.  of  North 
Royal  Neighbors  of  America,  18  Idaho  America,  16  Okla.  59,  87  Pac.  869,  13 
85,  108  Pac.  1048,  138  A.  S.  R.  180,  L.R.A.(N.S.)  826;  Miner  v.  Phoenix 
29  L.R.A.(N,S.)  433;  Phenix  Ins.  Co  Ins.  Co.,  27  Wis.  693,  9  Am.  Rep.  479. 
V.  Tomlinson,  125  Ind.  84,  25  N.  E.  But  see  Everett-Ridley-Ragan  Co.  v. 
126,  21  A.  S.  R.  203,  9  L.R.A,  317  and'  Traders'  Ins.  Co.,  121  Ga.  228,  48  S. 
note  (payment  after  loss) ;  German-  E.  918,  104  A.  S.  R.  99. 
American  Ins.  Co.  v.  Teagley,  163  Ind.  18.  Murray  v.  Home  Ben.  Life 
651,  71  N.  E.  897,  2  Ann.  Cas.  275;  Ass'n,  90  Cal.  402,  27  Pac.  309,  25  A. 
Northwestern  Masonic  Aid  Ass'n  v.  S.  R.  133;  Fitzpatrick  v.  Hartford 
Bodurtha,  23  Ind.  App.  121,  53  N.  E.  Life,  etc.,  Ins.  Co.,  56  Conn.  116,  13 
787,  77  A.  S.  R.  414;  Walsh  v.  Aetna  Atl.  673,  17  AtL  411,  7  A.  S.  R.  288 
Life  Ins.  Co.,  30  la.  133,  6  Am.  Rep.  and  note;  Masonic  Mut.  Ben.  Ass'n 
664 ;  Lutz  v.  Anchor  Fire  Ins.  Co.,  120  v.  Beck,  77  Ind.  203,  40  Am.  Rep.  295 
la.  136,  94  N.  W.  274,  98  A.  S.  R.  (assessments  paid  after  death  of  in- 
.349 ;  Modem  Woodmen  of  America  v.  sured) ;  Frost  v.  Saratoga  Mut.  Ins. 
Brcekenndge,  75  Kan.  373,  89  Pac.  Co.,  5  Denio  (N.  Y.)  154,  49  Am.  Dec. 
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a  policy  without  requiring  the  signature  of  the  insured  to  the  policy 
as  required  by  its  terms  is  a  waiver  of  such  requirement.**  And 
even  a  provision  in  a  policy  that  it  shall  be  void  if  the  insurer  has 
otiier  policies  in  force  on  tiie  same  life,  unless  consent  to  the  addi- 
tional insurance  is  indorsed  thereon,  is  waived  by  a  receipt  of  pre- 
miums on  the  new  policy,  the  beneficiary  in  which  is  ignorant  of 
the  former  insurance,  although  by  reason  of  faulty  bookkeeping 
the  attention  of  the  insurer  was  not  in  fact  called  to  the  breach  of 
the  condition.  The  insurer  is  chargeable  with  knowledge.**  Again, 
where  the  acceptance  of  a  past  due  premium  was  not  induced  by  a 
representation  as  to  the  health  of  the  insured  the  policy  is  not  avoided 
by  its  falsity,  especially  where  it  was  made  in  good  faith.**  If,  how- 
ever, it  is  understood  by  both  parties  on  payment  of  a  premium  with 
knowledge  of  a  breach  that  payment  is  made  only  in  order  that  the 
policy  may  continue  in  force  after  the  cessation  of  the  breach,  the 
breach  is  not  waived  during  its  continuance.*'  And  where  a  policy 
does  not  stipulate  for  an  absolute  forfeiture,  but  only  for  exemption 
from  liability  for  a  loss  occurring  by  reason  of  a  breach,  the  accept- 
ance of  premiums  does  not  estop  the  insurer  from  asserting  that 
loss  was  occasioned  by  the  breach.**  To  render  the  rule  operative 
it  must  appear  that  the  insurer  had  knowledge  of  the  facts,*'  and 
the  knowledge  of  an  agent  whose  powers  are  so  restricted  that  his 
knowledge  is  not  imputable  to  the  insurer  is  not  sufficient,*'  though 
where  a  general  agent  accepts  a  premium  with  knowledge  it  has 
been  considered  immaterial  that  a  consent  to  the  breach  was  required 
by  the  policy  to  be  assented  to  in  writing  by  an  executive  officer.* 
The  acceptance  after  arrival  of  cargo  of  premiums  on  risks  not  prop- 

234  and  note;  Elliott  v.  Lycoming  v,  Amerman,  119  111.  329,  10  N.  E. 
County  Mut.  Ins.  Co.,  66  Pa.  St.  22,  225,  59  Am.  Rep.  799  (insured  engaged 
5  Am.  Rep.  323;  Carrigan  v.  Lycoming  in  unauthorized  occupation). 
Fire  Ins.  Co.,  53  Vt.  418,  38  Am.  Rep.  18.  Note:  27  L.R.A.(N.S.)  447. 
687;  Stylow  v.  Wisconsin  Odd-Fel-  19.  Northwestern  Masonic  Aid  Ass'n 
lows'  Mut.  Life  Ins.  Co.,  69  Wis.  224,  v.  Bodurtha,  23  Ind.  App.  121,  53  N. 
34  N.  W.  151,  21  A.  S.  R.  738;  Mc-  E.  787,  77  A.  S.  R.  414;'  Walsh  v. 
Kinney  v.  German  Mut.  Fire  Ins.  Soc.,  JEtna  Life  Ins.  Co.,  30  la.  133,  6  Am. 
89  Wis.  653,  62  N.  W.  413,  46  A.  S.  Rep.  664;  Norton  v.  Catholic  Order 
R.  861.  of  Foresters,  138  la.  464,  114  N.  W. 

Note:  3  A.  S.  R.  637.  893,  24  L.R.A.(N.S.)  1030;  Reynolds 

14.  Fisher  v.  Travelers'  Ins.  Co.,  124  v.  Mutual  Fire  Ins.  Co.,  34  Md.  280, 
Tenn.  460,  138  S.  W.  316,  Ann.  Cas.  6  Am.  Rep.  337;  Diehl  v.  Adams  Coun- 
1912D  1246.  ty  Mut.  Ins.  Co.,  58  Pa.  St.  443,  98 

15.  Monahan    v.   Mutual   life   Ins.  Am.  Dec.  302. 

Co.,  103  Md.  145,  63  Atl.  211,  5  L.R.A.       20.  Globe    Mut.    Life    Ins.    Co.    v. 
(N.S.)  759  and  note.  Wolff,  95  U.  S.  326,  24  U.  S.  (L.  ed.) 

16.  Mutual  Benefit  Life  Ins.  Co.  v.  887. 

Robertson,  59  UL  123,  14  Am.  Rep.  1.  McGurk  v.  Metropolitan  Life  Ins. 
8.  Co.,  56  Conn.  528, 16  Atl.  263, 1  L.R.A, 

17.  Northwestern  Hot.  Life  Ina.  Co.   563. 
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erly  I'eported,  under  an  open  marine  policy  of  insuranoe  containing 
a  warranty  tiiat  all  risks  shall  be  reported  to  the  insurer  as  soon 
as  known  to  the  insured,  is  not  a  waiver  of  the  warranty  so  as  there- 
after to  estop  the  insurer  froni  forfeiting  the  policy  on  a  loss  on 
the  ground  of  previous  failure  to  report  risks  promptly.' 

368.  Acceptance  of  Premittm  after  Loss. — The  acc^tanoe  after  a 
loss  of  an  overdue  premium  on  a  policy  providing  that  the  insurer 
shall  not  be  liable  for  a  loss  occurring  while  the  premium  is  over- 
due has  been  deemed  a  waiver  of  the  right  to  insist  on  nonliabil-. 
ity,'  though  where  a  policy  has  been  substituted  for  another  without 
the  consent  of  the  insured  the  retention  of  premiums  after  a  loss  has 
been  held  not  to  render  the  insurer  liable.*  And  clearly  accepting 
premiums  after  a  loss  does  not  waive  the  defense  that  no  such  loss 
has  occurred  as  that  sued  for.'  Again,  it  has  been  considered  that 
liability  on  a  premium  note  to  secure  assessments  of  a  mutual  fire 
insurance  policy  is  not  terminated  by  refusal  to  pay  a  loss  upon  the 
property  insured;  and,  therefore,  the  mere  enforcement  of  an  assess- 
ment made  after  denial  of  liability  for  the  loss  does  not  waive  a 
forfeiture  for  breach  of  condition  of  the  policy.*  Nor  does  the  accept- 
ance of  overdue  assessments  after  a  loss  constitute  a  waiver  when  it 
is  necessary'  to  make  them  to  restore  the  insurance  provided  for  in 
the  policy  for  the  remainder  of  the  period  and  where  the  association 
is  bound  to  accept  such  payments  in  order  to  revive  the  policy  for 
the  remaining  time  it  has  to  run,'  unless  there  is  nothing  for  the 
policy  to  operate  on  for  the  remainder  of  the  term.* 

369.  Demand  or  Attempted  Collection  of  Premium. — According  to 
many  courts,  notwithstanding  notes  are  given  in  payment  or  part 
payment  of  a  premium,  and  the  policy  provides  that  on  default  in 
the  payment  of  the  notes  the  policy  shall  become  ipso  facto  null 
and  void,  the  forfeiture  is  waived,  if,  after  such  default,  the  insurer 
continues  to  assert  liability  on  the  part  of  the  insured  to  pay  such 
notes  in  full,*  and  a  provision  that  on  nonpayment  the  policy  shall 
cease  but  the  notes  continue  in  effect  has  been  held  invalid  by  some 

2.  Camors  v.  Union  Marine  Ins.  Co.,  gin  Fire  Ins.  Co.,  100  Me.  481,  62  Atl. 
104  La.  349,  28  So.  926,  81  A.  S.  R.  289,  2  L.R.A.(N.S.)  517. 

128.  7.  Beeman  v.  Fanners'  Pioneer  Mnt. 

3.  Continental  Ins.  Co.  v.  Chew,  11  Ins.  Ass'n,  104  la.  83,  73  N.  W.  597, 
Ind.  App.  330,  38  N.  E.  417,  54  A.  S.   65  A.  S.  R.  424. 

R.  506;  Joliffe  v.  Madison  Mut.  Ins.  8.  Johnston  v.  Phelps  County  Farm- 
Co.,  39  Wis.  Ill,  20  Am.  Rep.  35.  ers'  Mut.  Ins.  Co.,  63  Neb.  21,  88  N. 

4.  Clark  v.  Insurance  Co.  of  North  W.  142,  56  L.R.A.  127. 

America,  89  Me.  26,  35  Atl.  1008,  35  9.  Galliher  v.  State  Mut.  Life  Ins. 

L.R.A.  276.  Co.,  150  Ala.  543,  43  So.  833,  124  A. 

5.  Searles  v.  Western  Assur.  Co.,  88  S.  R.  83;  Walls  v.  Home  Ins.  Co.,  114 
Miss.  260,  40  So.  866,  117  A.  S.  R.  Ky.  611,  71  S.  W.  650,  102  A.  S.  R. 
741.  298;    Union    Cent.   Life   Ins.   Co.    v. 

6.  Knowlton  v.  Patrons'  Androscog-  Spinks,  119  Ky.  261,  83  S.  W.  615, 
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coorts,**  tiiough  effect  has  been  given  thereto  tinder  a  policy  pro- 
viding merely  for  a  suspension  of  the  risk."  On  similar  principles 
where,  after  a  default  in  payment  of  premiums,  the  insured  is  noti- 
fied that  a  premium  will  become  due  on  a  specified  day,  the  default 
is  waived  if  payment  of  all  assessments  or  premiums  is  made  before 
the  day  named,  or  if  no  day  is  named,  witiiin  a  reasonable  time." 
An  unconditional  offer  by  an  insurance  company  to  accept,  at  a  future 
time,  an  overdue  premium,  with  a  tender  of  payment  in  puisnanoe 
of  such  offer,  is  a  waiver  of  any  forfeiture  that  might  have  been 
enforced  because  the  premium  was  not  paid  w^en  due."  There 
axe  cases,  however,  to  tiie  effect  that  if  by  its  conditions  a  policy 
of  life  insurance  is  forfeited  by  the  failure  to  pay  a  premium  note 
at  maturity,  the  forfeiture  is  not  waived  by  placing  the  note  in  the 
hands  of  an  attorney  and  making  efforts  to  collect  it,**  or  by  bring- 
ing sviit  for  the  assessment  after  the  policy  has  become  void  by  its 
terms.**  If  a  demand  for  payment  of  a  past  due  premium  makes 
payment  a  condition  of  reinstatement  it  would  seem  that  there  Ls 
no  waiver  of  the  forfeiture,*'  nor  is  there  a  waiver  where  the  insured 
has  a  right  to  pay  overdue  assessments  and  be  reinstated.*'  Again, 
there  are  cases  to  the  effect  that  an  inadvertent  assessment  against 
the  premium  note  of  a  mutual  insurance  policy  will  not  waive  an 
objection  to  the  ipdidity  of  the  policy  on  the  ground  that  a  forfeiture 
had  been  incurred.*' 

370.  Failure  to  Return  Premium  as  Waiver. — ^The  general  rule 
is  that  a  return  of  the  premium  is  not  essential  to  the  avoidance  of 
a  policy,  nor  is  its  retention  a  waiver,**  especially  where  the  insured 

84  S.  W.  1160,  7  Ann.  Cos.  913,  69  Co.,  50  Wash.  49,  96  Pac.  522,  126 
L.R.A.  264;  New  England  Mut.  Life  A.  S.  R.  886,  18  L.R.A.(N.S.)  902 
Ins.  Co.  V.  Springgate,  129  Ky.  627,  and  note. 

112  S.  W.  681,  113  S.  W.  824,  19  16.  Mutual  Fire  Co.  v.  Maple,  60 
L.R.A.(N.S.)  227;  Limerick  v.  Home  Ore.  359,  119  Pac.  484,  38  L.R.A. 
Ins.  Co.,  150  Ky.  827,  150  S.  W.  978,  (N.S.)  726  (action  to  recover  assess- 
44  L.R.A.(N.S.)  371.  menti. 

Note:  18  L.R.A.(N.S.)   902,  903.  16.  Note:  44  L.R.A.(N.S.)  372,373. 

10.  Shawnee  Mut.  Fire  Ins.  Co.  v.  17.  Carlson  v.  Supreme  Council,  etc., 
Cannedy,  36  Okla.  733,  129  Pac.  866,  115  Cal.  466,  47  Pac.  375,  35  L.R.A. 
44  L.R.A.(N.S.)  376.  643;  Beeman  v.  Farmers'  Pioneer  Mut. 

11.  Davis  v.  Home  Ins.  Co.,  127  Ins.  Ass'n,  104  la.  83,  73  N.  W.  597, 
Tenn.  330,  155  S.  W.  131,  44  L.R.A.  65  A.  S.  R.  424. 

(N.S.)  626;  Cohen  v.  Continental  Fire  18.  Carlton  v.  Patrons'  Androscog- 

Ins.  Co.,  67  Tex.  325,  3  S.  W.  296,  60  gin  Mut.  Fire  Ins.  Co..  109  Me.  79,  82 

Am.  Rep.  24.  Atl.  649,  39  L.R.A.(N.S.)  951;  Diehl 

12.  Murray  v.  Home  Ben.  Life  Ass'n,  v.  Adams  County  Mut.  Ins.  Co.,  58 
90  Cal.  402,  27  Pac.  309,  25  A.  S.  R.  Pa.  St.  443,  98  Am.  Dec.  302  (inad- 
133.                                                   I  vertent  assessment  after  loss). 

13.  Murray  y.  Home  Ben.  Life  I9.  Parsons  v.  Lane,  97  Minn.  98, 
Ass'n,  90  Cal.  402,  27  Pac.  309,  25  A.  106  N.  W.  485,  7  Ann.  Cas.  1144,  4 
8.  R.  133.  L.R.A.(N.S.)  231;  Phenix  Ins.  Co.  v. 

14.  Hes  v.  Mutual  Reserve  Life  Ins.  Willis,  70  Tex.  12,  6  S.  W  825.  8  A. 
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was  guilty  <d  {r&udin  obtaining  the  policy  ,••  or  whei*  knowledge  of 
the  ground  of  avoidance  is  first  obtained  after  a  loss/  nor  need  an 
insurer  return  or  tender  the  premiums  received  as  a  condition  of 
setting  up  as  a  defense  the  death  of  the  insured  from  an  excepted 
cause,  since  the  insurance  contracted  for  has  been  given.*  There  are, 
however,  cases  to  the  eflFect  that  the  tender  of  the  premium  is  a 
condition  precedent  to  an  avoidance  for  a  breach  of  warranty,'  espe- 
cially where  the  warranty  is  in  regard  to  a  fact  immaterial  to  tiie 
risk.*  Statutes  have  also  been  enacted  in  some  jurisdictions  which 
require  the  insurer,  if  it  intends  to  avail  itself,  in  an  action  upon  the 
policy,  of  the  defense  of  misrepresentation  in  the  securing  or  obtain- 
ing of  the  same,  to  deposit  in  court  the  amount  of  the  premiums 
paid.' 

371.  Refusal  to  Accept  Premiums. — ^An  insurance  company  which 
refuses  to  accept  a  premium,  on  the  ground  that  the  policy  had  been 
canceled,  cannot  deny  liability  on  the  policy  because  the  premiums 
have  not  been  paid.*  But  the  beneficiEury  of  a  mutual  benefit  certifi- 
cate cannot  insist  upon  an  estoppel  against  the  order  because  of 
refusal  to  accept  the  dues  of  a  member  who  is  ill,  if,  on  the  statement 
of  the  representative  of  the  lodge  that  the  member  is  not  fit  to  be 
such  and  should  be  expelled,  and  that  unless  he  should  be  permitted 
to  lapse  out  by  nonpayment  of  dues,  the  matter  wouid  be  taken  before 
the  order  and  his  expulsion  secured,  he  acquiesces  in  the  suggestion 
without  further  attempt  to  pay  dues.' 

S.  R.  666;  Blaeser  v.  Milwaukee  Me-  Fire  Ins.  Co.,  141  N.  C.  234,  54  S.'E. 
chanics'  Mut.  Ins.  Co.,  37  Wis.  31,  19  271,  8  Ann.  Cas.  497;  Norris  v.  Hart- 
Am.  Rep.  747;  Woodard  v.  German-  ford  Fire  Ins.  Co.,  55  S.  C.  450,  33 
American  Ins.  Co.,  128  Wis.  1,  106  N.  S.  E.  566,  74  A.  S.  R.  765. 
W.  681, 116  A.  S.  R.  17.  2.  Red  Men's  Fraternal  Ace.  Ass'n 

Notes:    32    L.R.A,(N.S.)    299;    14  v.  Rippey,  181  Ind.  454, 103  N.  E.  346, 

Ann.  Cas.  91.  104  N.  E.  641,  50  L.R.A.(N.S.)  1006. 

20.  National  Mut.  Fire  Ins.  Co.  v.  3.  Commercial  Life  Ins.  Co.  v. 
Duncan,  44  Colo.  472,  98  Pac.  634,  20  Schroyer,  176  Ind.  654,  95  N.  E.  1004, 
L.R.A.(N.S.)  340;  Taylor  v.  firand  Ann.  Cas.  1914A  968;  Modem  Wood- 
Lodge,  etc.,  96  Minn.  441,  105  N.  W.  men  of  America  v.  Vincent,  40  Ind. 
408,  3  L.R.A.(N.S.)  114;  Himely  v.  App.  711,  80  N.  E.  427,  82  N.  E,  475, 
South  Carolina  Ins,  Co.,  1  Mill  Const.  14  ^nn.  Cas.  89  and  note. 
(S.  C.)  154,  12  Am.  Dec.  623.  4  Modem  Woodmen  of  America  v. 
^^l•nT^^^i  ^^*??n^rA^Q'  Vincent,  40  Ind.  App.  711,  80  N.  E. 

R^^^^^'if  "a'  ^®  r""-  fim'  1^n^^n  ?'  427,  82  N.  E.  475,  14  Ann.  Cas.  89. 
R.  246,  11  Ann.  Cas.  801,  10  L.R.A.       -'  v«t«.  ao  t  p  a  /xrc  \  ooo 
(N.S.)  876;  Benanti  v.  Delaware  Ins.       I'  ^oj?:  ^2  I. Jt  f  <N.S.)  299. 
Co.,  86  Co^n.  15.  84  Atl.  109,  Ann.  J-  J'^^Tj^  Ji^^^■  ^Vco*^"; 
Cas.  1913D   826;^tna  Ins.   Co.   v.   ?^°f '  i^S  J°Ao  '  w  ^  1        T' ^ 
Mount,  90  Miss.  642,  44  So.  162,  45   L.R-A.(N.S.)  192;  Wuerfler  v.  Grand 
So.  835. 15  L.R.A.(N.S.)  471;  Schmidt  Grme,  etc.,  116  Wis.  19,  92  N.  W.  435, 
V.  Williamsburgh  City  Fire  Ins.  Co.,  96  A.  S.  B.  940.    And  see  supra,  pax. 
95  Neb.  43,  144  N.  W.  1044,  51  L.R.A.   160. 

(N.S.)  261;  Weddington  v.  Piedmont       7.  McCann    v.    Supreme    Conclave, 
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372.  Consent  to  Assjgnment  of -Policy^ — ^While  the  loere  consent  of 
the  insurer  to  an  assignment  of  a  policy  does  not  waive  a  previous 
ground  of  forfeiture  not  known  to  it,'  especially  where  the  assignee 
has  knowledge  thereof,*  yet  where  an  insurer  ^with  knowledge  of  the 
ground  of  forfeiture  consenta  to  an  assignment  of  the  policy,^*  or 
indorses  a  loss  payable  clause  on  the  policy,**  especially  where  the 
indorsement  is  made  on  the  agreement  of  the  payee  to  pay  the 
prepiium,*^  there  is  a  waiver.  The  consent  of  the  insurer  to  an 
assignment  of  a  policy  to  one  as  an  individual  does  not,  however, 
defeat  its  right  to  declare  a  forfeiture  because  of  a  transfer  of  the 
insured  property  to  the  assignee  as  trustee  for  another  or  the  transfer 
of  any  interest  oCher  than  the  insured's  title.**  Nor  does  the  act  of 
the  insurer,  without  knowledge  of  a  forfeiture,  in  attaching  a  mort- 
gage clause  to  the  policy  without  consideration  at  the  instance  of  the 
mortgagee,  who  is  also  ignorant  of  the  fact  that  the  policy  is  void, 
and  who  because  of  the  mortgage  clause  neglects  to  get  other  insur- 
ance, estop  it  to  deny  the  validity  of  the  policy.** 

373.  Promise  to  Pay  Loss  or  Negotiations  for  Settlement. — While 
some  authority  exists  for  the  proposition  that  a  promise  to  pay  a 
loss  under  a  policy  voidable  for  breach  of  warranty  does  not  render 
the  insurer  liable  therefor,  as  there  is  no  consideration  for  the 
promise,**  the  better  view  is  that  a  recognition  of  liability  and 
promise  to  pay  a  loss  is  a  waiver  of  a  breach  of  warranty  known  to 
the  insurer,*'  though  it  does  not  waive  a  breach  not  known  to  it.*' 
An  offer  to  compromise  a  loss  without  any  admission  of  liability  or  ** 
coupled  with  a  denial  of  liability  *•  is  not  a  waiver  of  the  insurer'.<i 

etc.,   119   Md.   655,   87   AtL   383,  46   Ins.  Co.,  47  Mo.  435,  4  Am,  Rep.  337. 
L.R.A.(N.S.)  537.  12.  Eureka  Ins.  Co.  v.  Robinson,  56 

8.  Citzens'  Fire  Ins.,  etc..  Land  Co.   Pa.  St.  256,  94  Am.  Dec.  65. 

V.  Doll,  35  Md.  89,  6  Am.  Rep.  360.  13.  Smith  v.  Retail  Merchants'  Fire 

9.  Philadelphia  Fire  Ass'n  v.  Flour-  Ins.  Co.,  29  S.  D.  332,  137  N.  W.  47, 
noy,  84  Tex.  632,  19  S.  W.  793,  31  A.  42  L.B.A.(N.S.)  173  and  note. 

S.  R.  89.  14.  Baldwin  v.  German  Ins.  Co.,  11$ 

10.  Hale  V.  Union  Mut.  Fire  Ins.  la.  314,  85  N.  W.  26,  86  A.  S.  R. 
Co.,  32  N.  H.  295,  64  Am.  Dec.  370;  375  (violation  of  provision  against 
Shearman  v.  Niagara  Fire  Ins.  Co.,  vacancy). 

46  N.  Y.  526,  7  Am.  Rep.  380 ;  Amazon       15.  Phoenix  Ins.   Co.  v.  Lawrence, 

Ins.  Co.  V.  Wall,  31  Ohio  St.  628,  27  4  Mete.  (Ky.)  9,  81  Am.  Dec.  521. 
Am.  Rep.  533;  Imperial  Fire  Ins.  Co.       16.  Farmers',  etc.,  Ins.  Co.  v.  Ches- 

V.  Dunham,  117  Pa.  St.  460,  12  Atl.  nut,  50  111.  Ill,  99  Am.  Dec.  492. 

668,  2  A.  S.  R.  686;  Gilliat  v.  Paw-       17.  American  Ins.  Co.  v.  Bamett,  73 
tucket  Mut.  Fire  Ins.  Co.,  8  R.  L  282,  Mo.  364,  39  Am.  Rep.  517. 

91  Am.  Dec.  229;  Keeler  v.  Niagara       18.  Richards  v.  Continental  Ins.  Co., 

Fire  Ins.   Co.,  16  Wis.  523,  84  Am.  83  Mich.  508,  47  N.  W.  350,  21  A.  S. 

Dec.  714;  Meiswinkel  v.  St.  Paul  Fire,  R.  611. 
etc.,  Ins.  Co.,  75  Wis.  147,  43  N.  W.       19.  Schmidt  v.  Williamsburgh  City 

669,  6  L.R.A.  200.  Fire  Ins.  Co.,  95  Neb.  43,  144  N.  W. 

11.  Northmp  v.  Miaaasippi  Yalley  1044,  51  L.R.A.(N.S.)  261. 
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rights,  and  even  an  admission  of  liability  to  some  amount,  made 
in  negotiations  for  a  settlemait,  has  been  held  not  to  operate  as  a 
waiver.**  However,  where,  after  lo«,  tile  insurer  is  fully  informed 
of  facts  which  might  work  a  forfeiture  under  the  policy,  and  he 
informs  the  insured  that  he  does  not  intend  to  stand  on  technicalities 
contained  in  the  policy,  such  action  is  a  waiver  of  a  condition  in  the 
policy,  and  it  cannot  afterward  be  insisted  upon  in  defense  according 
to  some  courts,^  though  this  has  been  denied  by  other  courts  on  the 
ground  that  the  insured  is  not  misled  thereby  to  his  detriment.' 

374.  Failure  to  State  Ground  of  Objection. — ^There  are  many  cases 
asserting  the  rule  that  where  an  insurer  denies  UabUity  for  a  loss 
on  one  ground,  at  the  time  having  knowledge  of  another  ground 
of  forfeiture,  it  cannot  thereafter  insist  on  such  other  ground,  espe- 
cially where  the  insured  has  acted  on  its  asserted  position  and  incurred 
expense  by  bringing  suit  or  otherwise.*  Where,  however,  the  ground 
not  asserted  is  one  which  could  not  have  been  cured  by  the  insured, 
the  rule  is  of  doubtful  application,*  as  where  a  cancellation  is  asserted 
and  there  exists  a  breach  of  warranty,*  and  the  rule  does  not  apply 
to  grounds  of  objection  not  known  to  the  insurer,'  if  the  beneficiary 
was  not,  by  the  ground  of  the  refusal,  led  to  take  or  refrain  from 
taking  any  action  which  operated  to  his  injury.' 

375.  Attempted  Cancellation  of  Policy. — A  violation  of  a  clause 
of  a  policy  declaring  that  the  policy  shall  become  null  and  void  if 
the  hazard  is  increased  by  any  means  within  the  control  or  knowl- 
edge of  the  insured  is  not  waived  by  a  letter,  written  at  or  about  the 
date  of  the  fire  which  destroys  the  property,  notifying  the  insured 
that  the  policy  is  canceled  and  specifying  such  violation  as  the  reason 
for  cancellation,*  though  where,  after  a  loss,  the  insurer  attempts 
to  cancel  the  policy  and  returns  the  pro  rata  premium  for,  a  time 

20.  Natchez  Ins,  Co.  v.  SUnton,  2  122  S.  W.  981,  45  LJl.A.(N.S.)  209. 
Smedes  &  M.  (Miss.)  340, 41  Am.  Dec.      Note:  20  Ann.  Cas.  438. 
592.  4.  Welsh  v.  London  Assor.  Corp.. 

1.  City  Planing,  etc..  Mill  Co.  v.  151  Pa.  St.  607,  25  Atl.  142,  31  A.  S. 
Merchants',  etc.,  Mut.  Fire  Ins.  Co.,  R.  786. 

72  Mich.  654,  40  N.  W.  777,  16  A.  8.  Note:  20  Ann.  Cas.  439. 

R.  552.  6.  Taylor-Baldwin    Co.    v.    NorOi- 

2.  Findlay  v.  Union  Mut.  Fire  Ins.  western  Fire,  etc.,  Ins.  Co.,  18  N.  D. 
Co.,  74  Vt.  211,  52  Atl.  429,  93  A.  S.  343, 122  N.  W.  396,  20  Ann.  Cas.  432. 
R.  885.  6.  Planters'  Mut.  Ins.  Co.  v.  Lovd, 

3.  Smith  V.  German  Ins.  Co.,  107  67  Ark.  584,  56  S.  W.  44,  77  A."S. 
Mich.270,65N.  W.236,30L.R.A.368;  R.  136. 

Taylor  v.  Supreme  Lodge,  etc.,  135  7.  Woodmen  of  World  v.  Hall,  104 
Mich.  231,  97  N.  W.  680,  106  A.  S.  Ark.  538,  148  S.  W.  526,  41  L.R.A. 
R.  392;  Western,  etc.,  Pipe  Lines  v.   (N.S.)  517. 

Home  Ins.  Co.,  145  Pa.  St.  346,  22  8.  Rnffner  v.  Dntchess  Ins.  Co.,  59 
Atl.  665,  27  A.  S.  R.  703;  Snyder  v.  W,  Va.  432,  63  S.  E.  943,  115  A.  S. 
Supreme  Ruler,  etc,  122  Tenn.  248,  R.  924,  8  Amu  Cas.  866. 
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subsequent  to  the  loes,  it  will  be  deemed  to  have  waived  a  cause  of 
forfeiture  known  to  it.* 

376.  Requiring  or  Retaining  Proofs  of  Loss. — ^It  is  the  general  rule 
that  when  an  insurer,  with  knowledge  of  >any  act  on  the  part  of  the 
insured  which  works  a  forfeiture,  enters  into  negotiations  with  him 
which  recognize  the  continued  validity  of  the  policy,  and  thus  induces 
him  to  incur  expense  or  ^uble  under  the  belief  that  his  loss  will 
be  paid,  the  forfeiture  is  waived.*"  This  rule  is  most  frequently 
applied  to  a  request  for  proofs  of  loss  from  the  insured,  after  knowl- 
edge of  a  forfeiture,**  but  it  is  essential  that  the  insurer  have  knowl- 
edge of  the  ground  of  forfeiture  at  the  time.*'  The  retention  for 
some  time  by  an  insurer  of  proofs  showing  other  insurance  and 
disclosing  the  fact  that  claim  is  being  made  against  otho'  insurers  on 
the  basis  that  the  policy  is  valid  raises  an  estoppel  to  assert  a  for- 
feiture because  of  such  other  insurance.*'  The  mere  fact  that  proofs 
are  permitted  to  be  made,  and  are  retained,  no  request  therefor  having 
been  made,  is  not  a  waiver  of  a  forfeiture,**  and  the  same  is  true 
where  the  insurer,  though  requiring  the  insured  to  make  proofs, 
informs  him  that  his  claim  is  disputed.**  There  are  decisions  to  the 
effect  that'  estoppel  against  resisting  an  action  to  recover  under  an 
insurance  policy  does  not  arise  from  a  request  to  make  proof  of  loss, 
and  to  furnish  vouchers.  The  action  of  the  insured  in  making  such 
proofs  is  said  to  be  referable  to  his  contract,  and  the  necessity  of 
complying  with  it;  and  the  request  to  him  to  make  the  preliminary 
proofs  cannot  be  enlarged  beyond  its  natural  import,  and  converted 

9.  Home  Fire  Ins.  Co.  v.  Kuhlman,  Oshkosh  Oas-Light  Co.  v.  Qermania 
58  Neb.  488,  78  N.  W.  936,  76  A.  S.  Fire  Ins.  Co.,  71  Wis.  454,  37  N.  W. 
R.  Ul.  819,  5  A.  S.  R.  233. 

10.  Planters'  Mut.  Ins.  Co.  v.  Loyd,      Note:  9  L.R.A.  318. 

67  Axk.  584,  56  S.  W.  44,  77  A.  S.  R.  11.  Runddl  v.  Anchor  Fbe  Ins.  Co.,. 

136;  Cleaver  v.  Traders'  Ins.  Co.,  71  128  la.  575,  105  N.  W.  112,  25  L.R.A. 

Mich.  414,  39  N.  W.  571,  15  A.  S.  R.  (N.S.)  20;  Hanover  Fire  Ins.  Co.  t. 

275;  Home  Fire  Ins.  Co.  of  Omaha  Bohn,  48  Neb.  743,  67  N.  W.  774,  58 

V.  Kennedy,  47  Neb.  138,  66  N.  W.  A.  S.  R.  719. 

278,  53  A.  S.  R.  521;  Grubbs  v.  North  Note:  9  A.  S.  R.  236,  237. 

Carolina  Home  Ins.  Co.,  108  N.  C.  12.  Whe&ton  v.  North  British,  etc., 

472,  13  S.  £.  236,  23  A.  S.  R.  62;  Ins.  Co.,  76  CaL  415,  18  Pac.  758,  9 

Oish  V.  Insurance  Co.  of  North  Ameri-  A.  S.  R.  216. 

ca,  16  Okla.  59,  87  Pac.  869, 13  L.R.A.  Note:  12  Ann.  Cas.  640. 

(N.S.)  826;  Niagara  Fire  Ins.  Co.  v.  13.  Everett  v.  London,  etc.,  Ins.  Co., 

MiUer,  120  Pa.  St.  504,  14  AU.  385,  142  Pa.  St.  332,  21  AtL  819,  24  A. 

6  A.  S.  R.  726;  McFarland  v.  Eittan-  S.  R.  499. 

ning  Ins.  Co.,  134  Pa.  St  690, 19  AtL  14.  Woodard   v.    Qerman-American 

796,  19  A.  S.  R.  723;  Graham  v.  Fire  Ins.  Co.  of  New  York,  128  Wis.  1, 106 

Ins.  Co.,  48  S.  C.  195,  26  S.  E.  323,  N.  W.  681,  116  A.  S.  R.  17. 

50  A.  S.  R.  707;  Webster  v.  Phoenix  15.  Boyd  v.  Vanderbilt  Ins.  Co.,  90 

Ins.  Co.,  36  Wis.  67,  17  Am.  Rep.  Tenn.  212,  16  S.  W.  470,  26  A.  S.  R. 

479;  Qans  v.  St.  Paul  Kre,  etc.,  Ins.  676. 

Co.,  43  Wis.  108,  28  Am.  Rep.  635; 
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into  an  engagement  to  waive  any  defenses  to  which  the  insurer  is 
otherwise  entitled.*'  Nor  can  one  who  makes  sworn  proofs  of  loss 
stating  that  he  owned  the  property  in  fee  simple  claim  that  the 
insurer  is  estopped  from  denying  it  by  continuing  to  act  for  a  short 
time  on  the  assumption  that  the  oath  was  true,  after  hearing  a  rumor 
to  the  contrary.*' 

377.  Examination  of  Insured  or  Bookst — ^While  the  rule  in  the 
absence  of  a  policy  provision  on  the  subject  is  undoubtedly  to  the 
contrary,  under  the  doctrine  stated  in  the  preceding  paragraph,  yet 
where  the  policy  provides  that  an  examination  of  the  insured  *'  or 
his  books  *•  shall  not  constitute  a  waiver  of  any  defense,  the  insurer 
may  make  such  an  examination  without  being  estopped  thereafter  to 
assert  that  a  forfeiture  had  been  incurred. 

378.  Participation  in  Adjustment — ^An  adjustment  of  a  loss  with 
knowledge  of  grounds  of  forfeiture  has  been  deemed  a  waiver  of  the 
forfeiture,  in  the  absence  of  any  provision  to  the  contrary,*"  espe- 
cially where  the  insurer  promises  to  pay  the  amount  at  which  the 
loss  is  adjusted.*  But  where  the  policy  provides  that  no  waiver 
shall  be  inferred  therefrom  the  provision  is  given  effect.'  The 
insurer  and  insured  also  may  agree,  after  a  loss  and  before  an  adjust- 
ment or  appraisal,  that  no  waiver  shall  be  implied  therefrom,  and 
an  agreement  that  the  adjustment  shall  be  made  "without  reference 
to  any  other  terms  and  conditions  of  the  insurance  contract"  is  a 
reservation  of  the  question  of  liability.'  A  bankrupt  and  the  receiver 
of  his  property  may  enter  into  a  nonwaiver  agreement  for  the  purpose 
of  securing  an  adjustment  of  a  claim  under  an  insurance  policy 
which  is  alleged  to  have  been  forfeited,*  and  a  nonwaiver  agreement 
is  not  affected  by  the  fact  that  the  insured  was  induced  to  sign  it  by 
a  representation  that  it  would  prevent  any  difficulty  in  settling  the 
loss,  where  the  insurer  had  no  knowledge  of  a  breach  of  warranty.' 

16.  Wheaton  v.  North  British,  etc.,  20.  Levy  v.  Peabody  Ins.  Co.,  10 
Ins.  Co.,  76  Cal.  415,  18  Pac.  758,  9  W.  Va.  560,  27  Am.  Rep.  598. 

A.  S.  R.  216;  Everett-Ridley-Ragan  1.  TiJKs  v.  Liverpool,  etc.,  Ins.  Co., 
Co.  V.  Traders'  Ins.  Co.,  121  Ga.  228,  46  Fla.  268,  35  So.  171,  110  A.  S.  R. 
48S.E.  918, 104  A.  S.R.  99;  Niagara  89.  And  see  sapra,  par.  373. 
Fire  Ins.  Co.  v.  Miller,  120  Pa.  St.  2.  Pool  v.  Milwaukee  Mechanics'  Ins. 
604,  14  Atl.  385,  6  A.  S.  R.  726  (re-  Co.,  91  Wis.  530,  65  N.  W.  54,  51 
«)niring   plans,  etc.,   held  a   waiver).   A.  S.  R.  919. 

17.  Syndicate  Ins.  Co.  v.  Bohn,  65  3.  Queen  Ins.  Co.  v.  Young,  86  Ala. 
Fed.  165,  12  C.  C.  A.  531,  27  L.R.A.  424,  5  So.  116,  11  A.  8.  R.  51  and 
614.  note. 

18.  American  Cent.  Ins.  Co.  v.  Nunn,  4.  Day  v.  Home  Ins.  Co.,  177  Ala. 
98  Tex.  191,  82  S.  W.  497,  68  L.R.A.  600,  58  So.  549,  40  L.R.A.(N.S.)  662. 
83.  6.  Weddington    v.    Piedmont    Fire 

19.  Phoenix  Ins.  Co.  v.  Plemming,  Ins.  Co.,  141  N.  C.  234,  54  S.  E,  271, 
65  Ark.  54,  44  S.  W.  464,  67  A.  S.  R.  8  Ann.  Caa.  497. 

900,  39  L.R.A.  789.  . 
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379.  Payment  or  Tender  of  Whole  or  Part  of  Loss. — ^When  the 

representative  of  an  insurance  company  settles  a  claim'  by  paying  a 
part  of  the  loss,  he  thereby  waives  a  prior  forfeiture,*  and  the  taking 
of  an  obligation  by  an  insurer,  in  complying  with  its  contract,  in 
case  of  loss,  to  advance  money  to  the  assured  pending  the  collection 
of  the  claim  from  the  one  primarily  liable,  for  a  return  of  the  money, 
not  if  the  insurer  was  not  liable,  but  in  caae  some  other  person  should 
prove  to  be  so,  will  be  held  to  be  a  concession  of  liability  on  the  part 
of  the  insurer.'  But  when  a  policy  covers  two  items  a  tender  of 
payment  of  the  loss  on  one  item  is  not  a  waiver  of  the  right  to  insist 
on  a  forfeiture  as  to  the  other  item.* 

380.  Nonforfeiture  Policy  Provisions. — Policies  of  life  insurance 
frequently  provide  that  they  shall  be  incontestable  either  from  date 
or  after  the  lapse  of  a  specified  time.  However,  naming  a  policy  as 
nonforfeitable  does  not  render  inapplicable  the  rule  that  a  writing 
must  be  construed  by  its  terms,  and  if  by  these  it  is  forfeitable,  a 
defense  showing  the  existence  of  facts  which  by  these  terms  create 
a  forfeiture  must  be  sustained.*  While  there  is  some  authority  for 
the  statement  that  an  incontestable  clause  taking  effect  from  the  date 
of  the  policy,  and  including  fraud  within  its  terms,  is  valid,*"  the 
general  rule  is  that  such  a  clause  is  opposed  to  sound  public  policy 
in  so  far  as  fraud  is  concerned,**  and  accordingly  that  a  general  incon- 
testable clause  taking  effect  from  the  date  of  the  policy  must  be 
deemed  to  except  fraud  from  its  operation.**  No  rule  of  public  policy 
is  violated,  however,  by  an  incontestable  clause  taking  effect  from 
the  date  of  the  policy  and  excepting  fraud  from  its  operation.*'  And 
even  a  stipulation  in  a  policy  that  it  shall  become  incontestable  for 
fraud  in  procuring  it  after  the  lapse  of  a  specified  period  from  the 
date  of  its  issue  is  valid  as  creating  a  short  statute  of  limitations  in 

6.  Industrial  Mut.  Indemnity  Co.  v.  11.  Massachusetts  Ben.  Life  Ass'n  v. 
Thompson,  83  Ark.  575,  104  S.  W.  Robinson,  104  Qa.  256,  30  S.  E.  918, 
200, 119  A.  S.  R.  149, 10  L.R.A.(N.S.)  42  L.R.A.  261;  Reagan  v.  Union  Mut. 
1064.  Life  Ins.  Co.,  189  Mass.  555,  76  N.  E. 

7.  Deming  v.  Merchants'  Cotton-  217,  109  A.  S.  R.  659,  4  Ann,  Cas. 
Press,  etc.,  Co.,  90  Tenn.  306,  17  S.  362  and  note,  2  L.R.A.  (N.S.)  821  and 
W.  89,  13  L.R.A.  518.  note;  New  York  Life  Ins.  Co.  v.  Hardi- 

8.  Elliott  V.  Lycoming  County  Mut.  son.  199  Mass.  190,  85  N.  E.  410,  127 
Ins.  Co.,  66  Pa.  St.  22,  5  Am.  Rep.  A..S.  R.  478. 

323.  Note:  13  Ann.  Cas.  306. 

9.  Holman  v.  Continental  Life  Ins.  12.  Massachusetts  Ben.  Life  Asb'o 
Co.,  54  Conn.  195,  6  AtL  405,  1  A.  v.  Robinson,  104  Ga.  256,  30  S,  E. 
S.  R.  97.  918,  42  L.R.A.  261. 

10.  Union  Cent.  life  Ins.  Co.  v.  Pox,      Note:  Ann.  Cas.  1914G  654. 

106  Tenn.  347, 61  S.  W.  62,  82  A.  S.  R.      13.  Massapfausetts  Ben.  life  Ass'n 

885;  Patterson  v.  Natural   Premium  v.  Robinson,  104  Oa.  256,  '30  S.  E. 

Mut.  Life  Ins.  Co.,  100  Wis.  118,  75  918,  42  L.R.A.  261. 

N.  W.  980,  69  A.  S.  R.  899,  42"  L.R.A.       Note:  4.  Ann..  Caa.  364. 

253. 
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favor  of  the  insiu^d.**  While  it  has  sometimes  been  held  that  the 
omission  of  "fraud"  from  the  specified  grounds  of  contest  of  a  life 
insurance  policy  will  not  preclude  contest  on  that  ground  as  fraud 
vitiates  the  whole  contract/''  and  that  a  general  incontestable  clause 
does  not  prevent  the  defense  that  the  warranties  in  the  application  are 
false,  as  otherwise  the  provision  as  to  warranties  is  useless,**  the 
general  rule  is  that  a  provision  in  a  contract  of  insurance  limiting 
the  time  in  which  the  insurer  may  take  advantage  of  certain  facts 
that  might  otherwise  constitute  a  good  defense  to  its  liability  on  such 
contract  precludes  every  defense  to  the  policy  other  than  the  defenses 
excepted  in  the  provision  itself,*^  including  false  answers  in  the 
application,**  and  even  fraud  where  the  time  fixed  by  the  contract 
is  not  imreasonably  short**  A  policy  providing  that  after  a  specified 
time  if  the  payments  required  shall  have  been  made  when  due,  it 
shall  be  incontestable,  means  incontestable  for  causes  other  than 
nonpayment  of  premiums,  and  an  insured  failing  to  pay  a  premium 
after  such  period  is  not  entitled  to  recover.*"  Where  there  is  a  clause 
providing  that  if  the  age  of  the  insured  has  been  misstated,  that  the 
benefit  will  be  adjusted  equitably  upon  ascertainment  of  that  fact, 
and  there  is  another  clause  providing  that  after  a  specified  time  the 
policy  will  be  incontestable,  if  the  premiums  have  been  paid,  both 
clauses  are  general,  and  one  does  not  control  the  other,  and  the  full 

14.  Royal  Circle  v.  Achterrath,  204  19.'  Great  Western  life  Ins.  Co.  v. 
111.  549,  68  N.  E.  492,  98  A.  S.  R.  Snavely,  206  Fed.  20,  124  C.  C.  A. 
224,  63  L.R.A.  452;  Reagan  v.  Union  154,  46  L.R.A.(N.S.)  1056;  Massa- 
Mut.  Life  Ins.  Co.,  189  Mass.  556,  76  chusetts  Ben.  Life  Ass'n  t.  Robinson, 
N.  E.  217,  109  A.  S.  R.  659,  4  Ann.  104  Ga.  256,  30  S.  E.  918,  42  L.R.A. 
Cas.  362  and  note,  2L.R.A.(N.S.)  821;  261  (3  years  held  reasonable) ;  Indiana 
Wright  V.  Mutual  Ben.  Life  Afis'n,  Nat.  Life  Ins.  Co.  t.  McGinnis,  180 
118  N.  Y.  237,  23  N.  E.  186,  16  A.  Ind.  9, 101  N.  E.  289,  45  L.R.A.(N.S.) 
S.  R.  749,  6  LJt.A.  731;  Murray  v.  192;  Citizens  Life  Ins.  Co.  ▼.  Me- 
State  Mut.  Life  Ins.  Co.,  22  R.  I.  524,  Clure,  138  Ky.  138, 127  S.  W.  749,  27 
48  Ati.  800,  53  L.R.A.  742.  L.R.A.(N.S.)  1026  (provision  held  not 

15.  Welch  v.  Union  Cent.  Life  Ins.  to  conflict  with  statute  of  limitations) ; 
Co.,  108  la.  224,  78  N.  W.  853,  50  Kansas  Mnt.  Life  Ins.  Co.  v.  White- 
L.R.A.  774.  •  head,  123  Ky.  21,  93  S.  W.  609,  13 

16.  Weicb  v.  Union  Cent.  Life  Ins.  Ann.  Cas.  301  and  note;  Harris  v. 
Cc,  108  la.  224,  78  N.  W.  853,  50  Security  Life  Ins.  Co.  of  America,  248 
L.R.A.  774.  This  case  was  disapproved  Mo.  304,  154  S.  W.  68,  Ann.  Cas. 
with  reference  to  the  same  form  of  191 4C  648  and  note;  Clement  v.  New 
policy  in  Union  Cent.  Life  Ins.  Co.  v.  York  Life  Ins.  Co.,  101  Tenn.  22,  46 
Fox,  106  Tenn.  347,  61  S.  W.  62,  82  S.  W.  561,  70  A.  S.  R.  650,  42  L.B.A. 
A.  S.  R.  885.  247  and  note. 

17.  Indiana  Nat.  Life  Ins.  Co.  v.  20.  Haas  v.  Mutual  Life  Ins.  Co., 
McGinnis,  180  Ind.  9,  101  N.  E,  289,  90  Neb.  808,  134  N.  W.  937,  Ann. 
45  L.R.A.(N.S.)  192.  Cas.  1913B  919;  Thompson  v.  Fidcl- 

18.  Indiana  Nat.  Life  Ins.  Co.  v.  ity  Mut.  Life  Ins.  Co.,  116  Tenn.  557, 
McGinnis,  180  Ind.  9,  1,01  N.  B,  289,  92  S.  W.  1098,  US  A.  8.  B.  823.  6 
45  L.R.A.(N.S.)  192.  L.R.A.(N.S.)  1039  and  note. 
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amount  may  be  recovered  after  the  incontestable  clause  has  become 
operative.*  Under  a  provision  that  the  policy  shall  be  incontestable 
after  a  specified  period  from  date,  the  time  runs  from  the  date  of  the 
policy,  and  not  from  the  date  of  ita  subsequent  delivery,*  and  the 
fact  tiiat  the  insured  was  not  in  good  health,  as  required  by  the  policy, 
when  it  was  delivered,  is  immaterial.'  Where  a  life  insurance  com- 
pany accepts  an  overdue  premium,  a  new  contract  is  not  thereby 
made  between  the  parties,  but  the  old  policy  remains  in  force  without 
any  interruption  in  the  running  of  time  required  to  make  it  incon- 
testable.* A  statutory  requiJrement  that  insurance  policies  shall  con- 
tain a  provision  that  the  "policy  shall  be  incontestable  after  two 
years  from  its  date,  except  for  nonpayment  of  premiums  and  for 
engaging  in  the  military  or  naval  service  in  time  of  war  without  the 
consent  in  writing  of  an  executive  officer  of  the  company,"  is  not 
satisfied  by  a  provision  that  the  policy  shall  be  inconteslable  from 
date.' 

381.  Loss  of  Right  to  Insist  on  Waiver. — ^Where  an  insured  pays 
an  overdue  premium  on  an  agreement  that  if  on  a  medical  examina- 
tion he  shall  be  found  an  undesirable  risk  his  money  shall  be  returned 
and  if  found  desirable  the  policy  shall  be  revived,  he  thereby  loses  his 
right  to  assert  that  the  prompt  payment  of  the  premium  was  waived, 
but  if  the  company  thereafter  refuses  to  perform  either  alternative 
of  the  contract  he  may  treat  the  contract  as  rescinded  and  stand  in 
his  original  position.* 

XVII.  Risks  and  Causes  of  Loss 

Mainne  Inswrance 

382.  In  General. — Of  course  to  sustain  a  recovery  on  a  marine 
policy  the  loss  must  have  been  occasioned  by  a  risk  insured  against.' 
All  losses  or  risks  may  be  insured  against,  except  such  as  are  repugnant 
to  public  policy  or  positively  prohibited.*    A  general  marine  policy 

1.  Mataal  Life  Ins.  Co.  of  New  the  effect  of  reinstatement  on  the  in- 
York  v.  New,  125  La.  41,  51  So.  61,  contestable  clause,  see  snpra,  par.  163. 
136  A.  S.  E.  326,  27  L.R.A.(N.S.)  5.  New  YoA  Life  Ins.  Co.  v.  Hardi- 
43L  son,  199  Mass.  190,  85  N.  E.  410,  127 

2.  Monahan  v.  Fidelity  Mut.  Life  A.  S.  R.  478  (proceeding  for  approval 
Ins.  Co.,  242  HI.  488,  90  N.  E.  213,  of  form). 

134  A.  S.  R.  337.  6.  Appleton  ▼.  Phoenix  Mat.  Life 

3.  Mutual  Reserve  Fund  Life  Ass'n  Ins.  Co.,  59  N.  H.  541,  47  Am.  Rep. 
V.  Austin,  142  Fed.  398,  73  C.  C.  A.  220. 

498,  6  L.R.A.(N.S.)  1064  and  note.  7.  Swan  ▼.  Union  Ins.  Co.,  3  Wheat 

4.  Massachusetts  Ben.  Life  Ass'n  v.  168,  4  U.  S.  (L.  ed.)  361. 
Robinson,  104  Ga.  256,  30  S.  E.  918,  8.  Bell  v.  Western  Marine,  etc.,  Ins. 
42  L.R.A.  261;  Monahan  v.  Fidelity  Co.,  6  Rob.  (La.)  423,  39  Am.  Dec 
Mut.  life  Ins.  Co.,  242  lU.  488,  90  642. 

N.  E.  213,  134  A.  S.  R.  337.    As  to 
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which  does  not  state  the  risks  assumed  is  valid  and  covers  thia  usual 
marine  risk,'  and  in  a  marine  policy  the  general  enumeration  of  "all 
other  perils,"  etc.,  extends  to  marine  damage  of  like  kind  to  those 
enumerated.*"  An  insurance  on  time  by  no  means  contains  any 
engagement  on  the  part  of  the  underwriters  that  any  particular 
voyage  undertaken  by  the  insured  within  the  prescribed  period  shall 
be  performed  before  the  expiration  of  the  policy.  It  warranto  nothing 
as  to  any  retardation  or  prolongation  of  the  voyage,  but  only  that 
the  ship  shall  be  capable  of  performing  the  voyage  undertaken,  not- 
withstanding any  loss  or  injury  which  may  accrue  to  her  during  the 
time  for  which  she  is  insured,  and  of  resuming  it,  if  interrupted. 
In  other  words,  the  undertaking  is  that  the  ship  shall  not,  by  the 
operation  of  any  peril  insured  against  during  the  time  for  which  the 
policy  continues,  be  totally  and  permanently  lost  or  disabled  from 
performing  the  voyage  then  in  progress,  or  any  other  voyage  within 
the  scope  of  the  policy.**  A  fire  policy  issued  on  a  stationary  wharf 
boat  containing  a  rider  describing  the  usual  marine  risks,  "touching 
the  adventures,"  etc.,  insures  against  the  marine  perils  though  the 
boat  was  not  intended  to  undertake  any  voyage.**  Where,  in  pur- 
suance of  a  general  custom,  the  captain  of  a  vessel  lands  the  ship's 
outfit  at  a  foreign  port  in  order  that  the  vessel  may  be  cleared  and 
refitted,  the  policy  covers  a  fire  loss  to  the  property  placed  on  shore.*' 
383.  Proximate  Cause  of  Loss. — It  is  a  settled  rule  that  insurers 
in  a  marine  policy  are  liable  only  for  losses  arising  from  the  proximate 
cause  of  the  loss,  and  not  for  losses  arising  from  a  remote  cau.«e,  not 
immediately  connected  with  the  peril.  Causa  proxima  non  remota 
spectatur.**  When  an  efficient  cause  nearest  the  loss  is  the  peril 
expressly  insured  against,  the  insurer  is  not  to  be  relieved  from 
responsibility  by  his  showing  that  the  property  was  brought  within 
that  peril  by  a  cause  not  mentioned  in  the  contract.*^  Where  a 
vessel  is  insured  against  all  perils  excepting  perils  from  certain  speci- 
fied and  excluded  causes,  if  the  vessel  sustained  loss  from  a  peril 
which  did  not  arise  from,  or  was  not  caused  by,  one  of  the  excluded 
causes,  the  insurance  company  is  liable,  though  the  vessel  had  previous 

9.  ParkhuTst  v.  Qloueester  Mut.  8  S.  Ct.  68,  31  U.  S.  (L,  ed.)  63; 
Fishing  Ins.  Co.,  100  Mass.  301,  97  Nelson  v.  Suffolk  Ins.  Co.,  8  Cush. 
Am.  Dec.  100, 1  Am.  Rep.  105.  (Mass.)  477,  54  Am.  Dee.  770;  Delano 

10.  Note:   14  Eng.   Rul.   Cas.   291.  v.  Bedford  Marine  Ins.  Co.,  10  Mass. 

11.  Bradlie  v.  Maryland  Ins.  Co.,  347,  6  Am.  Dec.  132;  Teasdale  v. 
12  Pet.  378,  9  U.  S.   (L.  ed.)   1123.  Charleston  Ins.  Co.,  2  Brev.  (S.  C.) 

12.  Franklin  Ins.  Co.  v.  Humphrey,  190,  3  Am.  Dec.  705;  lonides  v.  Uni- 
65  Ind.  549,  32  Am.  Rep.  78.  versal  Marine  Ins.  Co.,  14  C.  B.  N.  S. 

13.  Pelly  V.  Royal  Exch.  Assur.  Co.,  259,  108  E.  C.  L.  259,  32  L.  J.  C. 
]    Burr.  341,  14  Eng.  Rul.  Caa.  30.  PI.  170,  14  Eng.  RuL  Cas.  271. 

14.  Peters  v.  Warcen  Ins.  Co.,  14  15.  Hovard  Fire  Ins.  Co.  v.  Nor- 
Pet.  99,  10  U.  S.  (L.  ed.)  371;  Orient  wich,  etc.,  Co.,  12  Wall.  194,  20  U.  S. 
Mut.  Ins.  Co.  V.  Adams,  123  U.  S.  67,  (L.  ed.)  .378. 
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to  the  loss  been  injured  by  the  excepted  peril.**  In  case  of  the  con- 
currence of  two  causes  of  loss,  one  at  the  risk  of  the  assured  anjd  the 
other  insured  against,  if  the  damage  by  the  perils  respectively  can  be 
discriminated,  each  party  must  bear  his  proportion,*'  but  where  the 
damage  by  each  cause  cannot  be  distinguished  the  party  responsible 
for  the  predominating  efficient  cause,  or  that  by  which  the  operation 
of  the  other  is  directly  occasioned,  as  being  merely  incidental  to  it,  is 
liable  to  bear  the  loss.** 

384.  Perils  of  the  Sea  Generally. — Compared  with  the  large  num- 
ber of  cases  in  which  the  question  has  arisen  whether  a  particular  loss 
was  caused  by  a  peril  of  the  sea  within  the  meaning  of  a  policy  of 
marine  insurance,  but  few  attempts  have  been  made  to  define  the 
term  "perils  of  the  sea"  as  used  in  this  connection.  It  is  undoubtedly 
true  that  the  purpose  of  a  policy  of  insurance  against  the  perils  of  the 
sea  is  protection  against  contingencies  and  against  possible  dangers 
and  such  a  policy  does  not  cover  a  loss  or  injury  which  must  inevitably 
take  place  m  the  ordinary  course  of  things.*'  And  it  is  also  undis- 
puted that  the  term  "perils  of  the  sea"  extends  only  to  losses  caused 
by  sea  damage,  or  by  the  violence  of  the  elements,  and  does  not 
embrace  all  losses  happening  at  sea.'"  In  an  enlarged  sense,  all 
losses  which  occur  from  maritime  adventures  may  be  said  to  arise 
from  the  perils  of  the  sea ;  but  the  underwriters  are  not  bound  to  this 
extent.  They  insure  against  losses  from  extraordinary  occurrences 
only,  such  as  stress  of  weather,  winds  and  waves,  lightning,  tempests, 
rocks,  etc.  These  are  understood  to  be  the  "perils  of  the  sea"  referred 
to  in  the  policy,  and  not  those  ordinary  perils  which  every  vessel 
must  encounter.*  "Perils  of  the  sea"  has  been  said  to  include  only 
such  losses  as  are  of  an  extraordinary  nature,  or  arise  from  some 
irresistible  or  some  overwhelming  power,  which  cannot  be  guarded 
against  by  the  ordinary  exertions  of  human  skill  and  prudence. 
Damage  done  to  a  vessel  by  perils  of  the  sea  includes  every  species 
of  damage  done  to  the  vessel  at  sea,  by  the  violent  and  immediate 
action  of  the  winds  or  waves,  or  both,  as  distinct  from  the  ordinary 
wear  and  tear  of  the  voyage,  and  as  distinct  from  injuries  suffered 
by  the  vessel  in  consequence  of  her  not  being  seaworthy  at  the  outset 

16.  Union  Ina.  Co.  v.  Smith,  124  18.  Howard  Fire  Ins.  Co.  v.  Nor- 
U.  S.  405,  8  S.  Ct.  534,  31  U.  S.  {L.  wieh,  etc,  Transp.  Co.,  12  WaU.  194, 
ed.)   497.  20  U.  S.  (L.  ed.)  378. 

17.  Howard  Fire  Ina.  Co.  v.  Nor-      19.  Note:  Ann.  Cas.  1912D  1038. 
wich,  etc.,  Txansp.  Co.,  12  Wall.  194,       20.  Miller  v.  California  Ins.  Co.,  76 
20  U.  8.  (L.  ed.)  378  (holding  that  loss  Cal.  145,  18  Pac.  155,  9  A.  S.  R.  184. 
by  collision,  not  insured  against,  could       Note :  Ann.  Cas.  1912D  1038. 

be  segregated  from  loss  by  fire,  insured       1.  Hazard  v.  New  England  Marine 
againjit):  Western  Massachusetts  Ins.  Ins.  Co.,  8  Pet  557,  8  U.  8.  (L.  ed.) 
(^  v.  mrmeii,  etc.,  Transp.  Co.,  12  1043. 
Wall  201,  20  U.  8.  (L.  ed.)  380. 
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of  her  voyage.'  All  autLorities'  agree  that  a  protracted  voyage  ia 
not  a  sea  peril,  within  a  marine  policy,  because  it  is  not  an  unusual 
event,  but  one  of  the  natural  incidents  to  sea  transit.  Insurance  is 
not  on  the  voyage,  but  for  the  voyage.'  It  is  also  the  general  rule 
that  everything  which  happens  through  the  inherent  vice  of  the  thing, 
or  by  the  act  of  the  owners,  master,  or  shipper,  shall  not  be  reputed  a 
peril,  if  not  otherwise  borne  on  the  policy.*  While  it  has  sometimes 
been  considered  that  damage  done  by  a  vessel  rolling  in  a  heavy  sea 
is  not  due  to  a  sea  peril,  the  better  opinion  seems  to  be  o&erwise.' 
The  usual  sea  perils  are  considered  more  fully  in  the  succeeding 
peiragraphs,  and  it  is  necessary  to  consider  here  only  the  more  in- 
frequent perils.  Proof  that  insured  goods  were  damaged  by  sea  water 
when  delivered  is  not,  of  itself,  evidence  of  loss  by  a  peril  of  the 
sea;*  it  is  essential  that  there  be  something  unforeseen  or  acciden- 
tal,' and  if  leakage  is  caused  by  bad  stowage,  want  of  pumping,  or 
defectiveness  of  the  vessel,*  as  where  the  hull  has  become,  rotten,' 
the  damage  is  not  by  a  sea  peril.  Nor  does  damage  due  to  the  chemical 
action  of  sea  water  result  from  a  peril  of  the  sea.*"  A  leak  occasioned 
by  rats,  without  the  neglect  of  the  captain,  is  a  peril  within  a  policy.** 
Injury  to  a  vessel  caused  by  worms  is  not  due  to  a  peril  of  the  sea  if 
worms  ordinarily  assail  and  enter  the  bottoms  of  ves-sels  at  the  place 
where  the  loss  occurs.**  But  injury  to  goods  which  are  wet  by  being 
thrown  from  the  deck  into  the  river  by  the  sudden  careening  of  a 
steamboat  is  a  peril  of  the  river  within  the  meaning  of  a  policy  of 
marine  insurance."  A  loss  of  profits  due  to  a  loss  of  the  vessel  which 
was  to  carry  the  goods  but  which  were  not  put  on  board  is  not  directly 
due  to  a  sea  peril.** 

385,  Fire;  Jettison.— Where  the  insurer  of  a  vessel  assumes  by 
express  covenant  all  risk  of  damages  thereto  by  fires,  with  the  one 

2.  Note:  Ann.  Gas.  1912D  1038.  [1912]  A.  G.  (Eng.)  561,  Ann.  Gas. 

S.  Perry  v.  Gobb,  88  Me.  435,  34  lf!12D  1037. 

Ail.  278,  49  L.E.A.  389.  10.  Note:    Ann.    Gas.   1912D   1041. 

Notes:  36  A.  S.  R.  854;  Ann.  Gas.  11.  Garrignes  v.  Goxe,  1  Bin.  (Pa.) 

1912D  1040.  592,  2  Am.   Dec.  493.     But  see  for 

4.  Perry  v.  Gobb,  88  Me.  435,  34  contrarj'  authority  Ann.  Gas.  1912D 
Atl.  278,  49  L.R.A.  389.  1041  note. 

5.  Notes:  36  A.  S.  R.  864;  Ann.  12.  Hazard  t.  New  England  Marine 
Gas.  1912D  1040.  Ins.  Go.,  8  Pet.  557,  8  U.  S.  (L.  ed.) 

6.  Fleming  v.  Marine  Ins.  Go.,  3  1043  (applying  and  approving  Massa- 
Watts  &  S.  (Pa.)  144,  38  Am.  Dec.  chusetts  law). 

747.  Note:  Ann.  Gas.  1912D  104L 

7.  See  Ann.  Gas.  1912D  1041  note,  13.  Grescent  Ins.  Co.  ▼.  Vicksbnrg, 
for  examples  of  cases  where  damage  etc.,  Go.,  69  Miss.  208,  13  So.  254,  30 
due  to  leakage  is  recoverable.  A.  S.  R.  537. 

8.  Fleming  v.  Marine  Ins.  Go.,  3  14.  Royal  Exch.  Assor.  Go.  t.  Me* 
Watts  &  S.  (Pa.)  144,  38  Am.  Dec.  Swiney,  14  Q.  B.  646,  68  E.  G.  L. 
747.  646,  19  L.  J.  Q.  B.  222,  14  Jnr.  998, 

9.  Bassoon  v.  Western  Assur.  Go.,  13  Eng.  Rnl.  Gas.  287. 
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exception  of  those  caused  by  explosion  of  boilers,  a  subsequent  clause 
in  the  policy,  in  which  the  insured  warrants  in  general  terms  that 
the  insurer  shall  be  free  from  any  claims  for  loss  or  damage  occa- 
sioned, inter  alia,  "by  the  collapsing  of  flues,"  will  not  relieve  the 
insurer  from  liability  for  loss  by  fire  occasioned  by  the  collapsing  of 
a  flue.**  There  is  a  loss  within  a  policy  against  iire  where  the  ship 
ifl  scuttled  to  save  it  from  destruction  after  it  has  taken  fire,**  and 
where  an  explosioii  is  caused  by  fire,  resulting  in  a  loss,  the  fire  is  the 
cause  of  loss.*'  A  policy  insuring  against  perils  of  the  seas  covers 
a  jettison  made  necessary  by  such  a  peril.**  Where  a  perishable 
cargo  is  so  damaged  as  to  require  it  to  be  thrown  overboard  for  the 
safety  of  the  crew,  through  perils  of  the  sea,  the  insurer  is  liable 
therefor.*' 

386.  Bursting  of  Boiler  or  Derangement  of  Machinery. — ^While 
there  is  authority  for  the  broad  proposition  that  damage  done  by 
the  bursting  of  a  boiler  is  within  a  general  marine  policy,'*  the 
position  has  been  taken  that  this  is  not  true,*  even  though  the  ex- 
plosion is  caused  by  the  action  of  bilge  water  on  its  exterior  and  scale 
on  the  interior.'  Insurers  are  not  liable  for  damage  resulting  "on 
account  of"  bursting  of  boilers,  where  there  is  an  exception  of  liability 
"for"  the  bursting  of  boilers,  the  latter  clause  not  relating  solely  to 
liability  for  the  injury  to  the  boiler ;  *  and  where  a  policy  expressly 
excepts  from  the  perils  insured  against  "damage  that  might  be  done 
from  the  bursting  of  boilers,"  but  provides  that  only  "loss  or  damage 
occurring  subsequent  to  and  in  consequence  of  the  bursting  of  boilers 
is  covered,"  there  can  be  no  recovery  where  by  an  explosion  the 
vessel  was  immediately  rendered  valueless.^  Under  an  exception  of 
liability  for  any  breakage  or  derangement  of  the  engine,  or  the  burst- 
ing of  the  boiler,  or  any  of  the  parts  thereof,  the  insurers  are  only 
relieved  from  liability  to  indemnify  the  assured  for  broken  or  de- 
ranged machinery,  and  are  not  exempt  from  obligation  to  pay  for  a 
total  loss,  even  though  such  loss  could  be  traced  back  to  the  breaking 
of  the  machinery  as  its  first  cause.*  The  fact  that  due  to  a  derange- 
ment of  the  mud  valve  on  a  vessel  the  steam  was  blown  ofiF,  and  subse- 
quently, after  its  repair,  the  vessel  was  stranded  because  of  a  lack 

15.  Louisville  Underwriters  v.  Dnr-       20.  Perrin  v.  Protection  Ins.  Co.,  1] 
land,  123  Ind.  544,  24  N.  E.  221,  7   Ohio  147,  38  Am.  Dec.  728. 

L.R.A.  399.  Note:  Ann.  Cas.  1912D  1041. 

16.  Peters  v.  Warren  Ins.  Co.,  14  1.  Miller  v.  California  Ins.  Co.,  76 
Pet.  99, 10  U.  S.  (L.  ed.)  371.  Cal.  145.  18  Pac.  155,  9  A.  S.  B.  184. 

17.  Waters  v.  Merchants'  Louisville  2.  Note:  Ann.  Cas.  1912D  1041. 
Ins.  Co.,  11  Pet.  213,  9  U.  S.  (L.  ed.)  S.  Strong  v.  Sun  Mut.  Ins.  Co.,  31 
691.  N.  Y.  103,  88  Am.  Dec.  242. 

18.  Peters  v.  Warren  Ins.  Co.,  14  4.  Evans  v.  Columbian  Ins.  Co.,  44 
Pet.  99,  10  U.  S.  (L.  ed.)  371.  N.  T.  146,  4  Am.  Rep.  650. 

19.  Peters  v.  Warren  Ins.  Co.,  14  5.  Western  Ins.  Co.  v.  Cropper,  32 
Pet.  99,  10  U.  S.  (L.  ed.)  371.  Pa.  St.  351,  75  Am.  Dec.  561. 
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of  steam,  does  not  render  the  lossr  one  due  to  the  derangement  ef 
the  engine  or  machinery  within  an  exception  in  the  policy.* 

387.  Arrests,  Restraints  and  Detentions. — ^The  words  "restraintB" 
and  "detainments  of  princes,"  in  a  marine  policy  have  been  considered 
to  convey  the  same  meaning.'  Under  the  usual  form  of  policy  any 
detention  by  princes,  by  embargo,  or  otherwise,  gives  the  insured  a 
right  to  abandon  and  claim  as  for  a  total  loss,  as  well  as  a  capture  by 
enemies.*  A  general  marine  policy  covers  a  loss  by  capture,  whether 
lawful  or  unlawful,  or  by  a  friend  or  enemy.  A  capture,  within  a 
policy  of  insurance,  is  a  taking  by  the  enemy  of  a  vessel  or  cargo  as  a 
prize,  in  time  of  open  war  or  hy  way  of  reprisal,  with  intent  to  deprive 
the  owner  of  it.®  Fear  of  capture,*"  even  where  it.  is  based  on  the 
misrepresentation  of  the  commander  of  a  war  vessel,**  or  warning 
not  to  proceed  to  a  blockaded  port,*'  does  not  justify  an  abandonment 
of  a  voyage  and  a  claim  for  a  loss.  And  it  has  even  been  considered 
that  the  fact  that  because  of  the  existence  of  a  war  a  vessel  cannot 
leave  a  neutral  port  without  certain  capture  does  not  constitute  a  loss 
or  cause  for  abandonment.*'  An  interdiction  of  commerce  with  the 
port  of  discharge,  happening  after  the  commencement  of  the  risk, 
authorizes  the  assured  to  discontinue  the  voyage,  and  return  at  the 
ri^  of  the  insurer ;  **  but  a  law  of  the  country  to  which  the  vessel  is 
bound,  not  shutting  the  port  generally,  but  only  subjecting  vessels 
which  arrive  there  under  certain  circumstances,  to  confiscation,  will 
not  justify  a  breaking  up  of  the  voyage  and  an  abandonment,  unless 
it  is  certain  beyond  reasonable  doubt  that  the  law  applied  to  the 
case,  and  that  on  the  arrival  of  the  vessel  it  would  have  been  enforced 
against  her.*'  However,  prevention  of  a  vessel,  by  a  blockading 
squadron,  from  entering  her  port  of  destination,  entitles  her  owners 
to  recover  on  a  policy  by  which  she  was  insured  against  "the  arrests, 
restraints,  and  detainments  of  kin^,  princes,  people,"  etc.**  A 
policy  cannot  be  held  to  cover  a  capture  of  an  enemy's  vessel  insured 
by  the  government  of  the  insurer,  as  such  a  policy  is  illegal,*'  even 

6.  Orient  Mnt.  Ins.  Co.  v.  Adams,  11.  King  v.  Delaware  Ins.  Co.,  6 
123  U.  S.  67,  8  S.  Ct.  68,  31  U.  S.   Cranch  71,  3  U.  S.  (L.  cd.)  155. 

(L.  ed.)  63.  12.  Richardson  v.  Maine  Fire,  etc.. 

7.  Richardson  v.  Maine  Fire,  etc.,  Ins.  Co.,  6  Mass.  102,  4  Am.  Dec.  92. 
Ins.  Co.,  6  Mass.  102,  4  Am.  Dec.  92.       13.  Brewer  v.   Union   Ins.   Co.,  12 

8.  Lee  v.  Boardman,  3  Mass.  238,  Mass.  170,  7  Am.  Dec.  53. 

3  Am.  Dec.  134;  Walden  v.  Phoenix  14.  Craig    v.    United    Ins.    Co..    6 

Ins.  Co.,  5  Johns.  (N.  Y.)  310,  4  Am.  Johns.  (N.  Y.)  226,  5  Am.  Dec.  222. 

Dec.  359  (embargo).  15.  Craig    v.    United    Ins.    Co.,    6 

9.  Mauran  v.  Alliance  Ins.  Co.,  6  Johns.  (N.  Y.)  226,  5  Am.  Dec.  222. 
Wall.  1,  18  U.  S.  (L.  ed.)  836.  16.  Viger  v.  Ocean  Ins.  Co.,  12  La. 

10.  Richardson  v.  Maine  Fire,  etc.,  362,  32  Am.  Dec.  118;  Schmidt  v. 
Ins.  Co.,  6  Mass.  102,  4  Am.  Dec.  92;  United  Ins.  Co.,  1  Johns.  (N.  Y.)  249, 
Craig   V.   United   Ins.   Co.,   6   Johns.  3  Am.  Dec.  319, 

(N.  Y.)   226,  5  Am.  Dec.  222.  17.  Note:  13  Eng.  Rul.  Cas.  557. 
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though  the  policy  was  valid  when  issued.*'  Insurance  against  "arrests, 
restraints,  and  detainments  of  kings,  princes,  or  people"  applies  to 
captures,  detentions,  etc.,  by  the  commissioned  agents  of  a  lawful 
government,  and  does  not,  it  seems,  cover  a  loss  caused  by  a  mob  in 
a  foreign  port,*'  and  money  detained  by  a  foreign  prince  in  violation 
of  his  contract  to  sell  and  deliver  property  therefor  is  not  lost  by 
a  detainment  of  princes.**  A  capture  by  the  Confederate  authorities 
even  before  the  recognition  of  the  existence  of  the  rebellion  has  been 
held  a  capture  within  a  warranty  free  from  capture,*  and  under  a 
policy  covering  piracy  but  excepting  capture  there  can  be  no  recovery 
for  the  loss  of  a  vessel  captured  by  a  privateer  recognized  by  the 
executive  department  as  a  vessel  of  war  by  an  exchange  of  its  crew 
as  prisoners  of  war  after  their  conviction  as  pirates.'  The  detention 
of  a  vessel  in  admiralty  proceedings  does  not  amount  to  a  restraint 
or  detainment  of  kings,  princes  or  people,  which  is  confined  to  re- 
straints in  a  sovereign,  rather  than  a  civil,  capacity.'  Under  some 
policies  the  insurer  is  liable  for  a  restraint  or  detention  only  in  the 
event  that  it  is  unlawful.  If  a  policy  insures  against  "unlawful 
arrests,  restraints  and  detainments  of  all  kings,  princes,"  etc.,  the 
qualification,  "unlawful,"  extends  in  its  operation  as  well  to  "restraints 
and  detainments"  as  to  "arrests;"  and  in  such  case,  a  detainment  by 
a  force  lawfully  blockading  a  port  is  not  a  peril  insured  against  by 
a  policy  containing  a  warranty  of  neutrality.*  In  determining  whether 
the  seizure  of  a  vessel  by  a  foreign  power  was  made  within  its  ter- 
ritorial jurisdiction,  so  as  to  be  a  lawful  restraint,  the  decision  of 
the  chief  executive  of  the  United  States  is  conclusive  on  the  courts.' 
A  vessel  within  a  port,  blockaded  after  the  commencement  of  her 
voyage,  and  actually  prevented  from  proceeding  on  it,  sustains  a 
loss  by  a  peril  within  that  clause  of  the  policy  insuring  against  the 
"arrests,  restraints  and  detainments  of  kings,"  etc.,  for  which  the 
insurers  are  liable ;  and  if  the  vessel  so  prevented  be  a  neutral,  having 
on  board  a  neutral  cargo,  laden  before  the  institution  of  the  blockade, 
the  restraint  is  unlawful.*  Policies  also  frequently  except  liability 
for  seizure  for  illicit  or  prohibited  trade.  An  exception  of  seizure 
by  a  named  power  for  illicit  trade  exempts  the  insurer  from  liability 

18.  Fiu^ado  V.  Rogers,  3  B.  &  P.  2.  Fifield  v.  Pennsylvania  State  Lis. 
191,  6  Rev.  Rep.  752,  14  Eng.  RuL  Co.,  47  Pa.  St.  166,  86  Am.  Dec.  523. 
Cas.  125  and  note.  S.  Bradlie  v.  Maryland  Ins.  Co.,  12 

19.  McCargo  v.   New   Orleans  Ins.  Pet.  378,  9  U.  S.  (L.  ed.)  1123. 

Co.,  10  Rob.  (La.)  202,  43  Am.  Dec  4.  M'Call    v.    Marine    Ins.    Co.,    8 

180.  Craneh  59,  3  U.  S.  (L.  ed.)  487. 

20.  Parsons  v.  Massachusetts  Fire,  5.  Williams  v.  Suffolk  Ins.  Co.,  13 
etc.,  Ins.  Co.,  6  Mass.  197,  4  Am.  Deo.  Pet.  415,  10  U.  S.  (L.  ed.)  226. 
115.  6.  Olivera    v.    Union    Ins.    Co.,    3 

1.  Swinnerton    v.    Columbian    Ins.  Wheat.  183,  4  U.  S.  (L.  ed.)  365. 
Co.,  37  N.  Y.  ^74,  93  Am.  Dec  560. 
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for  a  seizure  for  attempted  illicit  trade,'  and  there  can  be  no  recovery 
for  denial  of  entry  at  the  port  of  destination  where  the  policy  excepts 
loss  arising  from  seizure  or  detention  on  account  of  prohibited  trade.' 
Where  the  exception  relates  to  seizure  for  illicit  trade  there  must  be 
a  just  cause  for  condemnation,  and  the  seizure  must  not  be  a  mere 
lawless  act ;  •  but  a  regular  condemnation,  after  a  bona  fide  seizure, 
is  unnecessary.**  A  seizure  justified  by  the  laws  and  regulations  of 
a  nation  falls  within  an  excepted  risk  of  seizure  for  illicit  trade.** 
A  rescue  by  the  crew  of  a  neutral  vessel,  arrested  and  detained  by  a 
belligerent  armed  vessel,  for  an  alleged  violation  of  neutrality,  is  a 
good  cause  of  condemnation,  and  a  loss  happening  from  this  cause 
is  not  within  the  perils  insured.*'  In  the  case  of  an  ordinary  policy 
on  ship,  where  the  ship  is  captured  and  condemned  for  want  of  proper 
documents  to  prove  nationality  as  required  by  treaty  between  the 
country  of  the  ship  and  that  of  the  captors,  the  want  of  proper  docu- 
ments is  the  proximate  cause  of  the  loss,  and  is  not  within  the  perils 
insured  against.**  If  a  vessel  is  obliged  to  put  into  port  from  neces- 
sity, and  a  pestilential  disorder  breaks  out  which  disables  her  crew 
and  renders  it  impossible  for  her  to  pursue  her  voyage,  it  is  a  loss 
within  the  perils  of  a  policy.**  But  an  extraordinary  duty  laid  on 
the  goods  in  the  destined  port,  between  the  capture  of  the  vessel  and 
her  release  and  arrival  there,  is  not  covered  by  the  clause  insiiring 
against  "all  unavoidable  perils,  losses,  and  misfortunes  to  the  damage 
of  the  goods."  *'  An  exception  of  "blockaded  ports"  does  not  apply 
to  the  case  of  a  vessel  sailing  to  a  port  not  known  to  be,  but  which  in 
fact  is,  blockaded,  as  a  vessel  so  sailing  is  not  liable  to  seizure  and 
so  the  risk  is  not  increased.**  The  acts  of  the  governm^it  of  the 
country  of  the  insured  are  not  to  be  imputed  to  the  insured,  so  as 
to  deprive  him  of  the  benefit  of  a  policy  which  is  expressed  so  as  to 
cover  losses  caused  by  such  acts,  there  being  notMng  inherently 
unlawful  in  the  object  of  the  insurance.  For  example,  a  restraint  by 
embargo  is  not  the  act  of  the  insured,  by  imputation.*' 

7.  Church  v.  Hubbart,  2  Cranch  187,       13.  Bell  v.  Carstairs,  14  East  374, 
2  U.  S.  (L.  ed.)  249.  12  Rev.  Rep.  557,  14  Eng.  Rul.  Gas. 

8.  Suydam   v.   Marine   Ins.   Co.,   1  319. 

Johns.  (N.  Y.)  181,  3  Am.  Dec.  307.       14.  Williams  v.  Smith,  2  Caines  (N. 

9.  Church  v.  Hubbart,  2  Cranch  187,  Y.)  1,  2  Am.  Dec.  209. 

2  U.  S.  (L.  ed.)  249;  Carrington  v.  15.  De  Peau  v.  Russell.  1  Brev.  (S. 

Merchants'  Ins.  Co.,  8  Pet.  495,  8  U.  C.)   441,  2  Am.  Dec.  67(5. 

S.  (L.  ed.)  1021.  16.  Yeaton  v.  Fry,  5  Cranch   335, 

10.  Carrington    v.    Merchants'    Ins.  3  U.  S.  (L.  ed.)  117. 

Co.,  8  Pet.  495,  8  U.  S.  (L.  ed.)  1021.       17.  Aubert  v.  Gray,  3  B.  &  S.  163, 

•  11.  Church   V.   Hubbart,  2   Cranch  113  E.  C.  L.  163,  32  L.  J.  Q.  B.  50, 

187,  2  U.  S.  (L.  ed.)  249.  9  Jur.  N.  S.  714,  7  L.  T.  N.  S.  469, 

12.  Robinson  v.  Jones,  8  Mass.  536,  11  W.  R.  27,  14  Eng.  RuL  Gas.  139. 

6  Am.  Dec.  114. 
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388.  Barratry;  Loss  by  Thieves. — ^Although  barratry  is  not  a  peril 
of  the  sea,**  yet  according  to  the  prevailing  view  a  general  marine 
policy  not  specifying  the  risks  assumed  insures  against  barratry .*' 
Marine  policies  frequently  include  barratry  among  the  risks  specifi- 
cally assumed,  aud  a  policy  insuring  against  barratry  includes  bar- 
ratry by  a  master  appointed  by  the  owner  who  ia  insured.*"  And  a 
mortgagee  who  is  insured  against  barratry  of  the  master,  "unless 
the  insured  is  owner  of  the  vessel,"  may  recover  even  where  the  loss 
occurs  by  reason  of  such  barratry.*  The  insured  cannot  recover  for 
a  loss  by  barratry,  imless  the  barratry  produced  the  loss;  but  it  is 
immaterial  whether  the  loss,  so  produced,  occurred  during  the  con- 
tinuance of  the  barratry  or,  afterwards.'  Where  a  policy  insures 
against  perils  of  the  sea  and  barratry  of  the  master,  such  barratry 
is  no  defense  to  the  insurance  company  against  liability  for  a  loss 
from  stranding  by  a  peril  of  the  sea,  and  a  subsequent  barratrous 
sale.'  Insurers  are  liable  for  bari'atry  of  a  second  mate  succeeding 
to  command  of  a  vessel  while  on  her  voyage,  by  the  death  of  the 
master  and  first  mate,  under  a  policy  insuring  against  the  barratry 
of  the  mariners,  but  not  against  that  of  the  master,  for  he  continues 
as  mate,  merely  acting  as  master  pro  hac  vice.*  Where  barratry  ia 
not  a  risk  insured  against  no  recovery  can  be  had  for  a  loss  resulting 
from  the  barratrous  act  of  the  master.'  Barratry  may  be  defined  as 
any  trick,  cheat,  or  fraud,  or  any  crime  or  wilful  breach  of  law, 
committed  by  the  master,  to  the  prejudice  of  the  owners.'  It  is  an 
act  committed  by  the  master  or  mariners  for  some  unlawful  or  fraud- 
ulent purpose,  contrary  to  their  duty  to  the  owners,  whereby  the 
owners  sustain  injury.'  To  constitute  barratry  on  the  part  of  the 
master,  the  act  must  be  either  fraudulent  or  criminal.'    Aji  unlawful 

« 

18.  Note:   Ann.   Cas.  1912D  1040.  eeeenoe  of  the  master,  and  sunk  her 

19.  Parkhurst    v.    Gloucester   Mat.  on  the  return  voyage,  there  could  be 
Fishing  Ins.  Co.,  100  Mass.  301,  97   no  recovery. 

Am.  Dec.  100,  1  Am.  Rep.  105;  St.  S.  New  Orleans  Ins.  Co.  v.  Albro 

Louis  Ins.  Co.  v.  Glasgow,  8  Mo.  713,  Co.,  112  U.  S.  506,  5  S.  Ct.  289,  28 

21  Am.  Dec.  661.    The  contrary  was  U.  S.   (L.  ed.)   809. 

held  in  Natchez  Ins.  Co.  v.  Stanton,  2  4.  Late  v.  Protection  Ins.   Co.,  20 

Smedes  &  M.  (Miss.)  340,  41  Am.  Dec.  Conn.  481,  52  Am.  Dec  350. 

592.  5.  Waters  v.  Merchants'  Louisville 

20.  Parkhurst    v.    Gloucester    Mut.  Ins.  Co.,  11  Pet.  213,  9  U.  S.  (L.  ed.) 
Fishing  Ins.  Co.,  100  Mass.  301,  97  691. 

Am.  Dec.  100,  1  Am.  Rep.  105,  6.  Phoenix  Ins.  Co.  v.  Moog,  78  Ala. 

1.  Clark  V.  Washington  Ins.  Co.,  100  284,   56   Am,   R«p.   31;   Wilcocks  v. 
Mass.  509,  1  Am.  Rep.  135,  Union  Ins,  Co.,  2  Bin.   (Pa.)   574,  4 

2.  Swan  v.  Union  Ins,  Co,,  3  Wheat,  Am,  Dec.  480, 

168,  4  U,  S.  (L,  ed,)  361,  holding  that  7.  Marcardier  v.  Chesapeake  Ins. 
where  the  chaxterer  stripped  the  vessel  Co.,  8  Cranch  39,  3  U.  S.  (L.  ed.)  481. 
of  sails  and  rigging  at  the  port  of  8.  Phoenix  Ins,  Co,  v.  Moog,  78  Al» 
outward  destination  before  commenc-  284,  56  Am.  Rep,  31;  Wiggin  v.  Am- 
ing  the  return  voyage,  with  the  acqui-  ory,  14  Mass.  1,  7  Am.  Dec.  175, 

1209 


Digitized  by 


Google 


§  388  INSURANCE  14  E.  C.  L. 

act  intentionally  committed  by  the  master  or  mariners,  if  unauthor- 
ized by  the  owners,  is  barratry;  although  the  person  so  acting  had 
no  motive  of  benefit  to  himself,  but  supposed  himself  to  be  promoting 
the  interest  of  the  owners.'  Barratry  is  committed  in  the  case  of 
a  resistance  by  the  master  and  seamen  of  a  neutral  vessel  to  the 
search  of  a  belligerent,*"  or  by  the  master's  fraudulently  running  the 
vessel  on  shore,  causing  survey,  condemnation  and  sale.**  Barratry 
also  includes  losses  by  larceny  or  embezzlement  committed  by  the 
master  or  crew,*'  and  an  insurance  against  loss  by  "thieves,"  covers 
a  loss  by  simple  larceny  by  persons  on  shipboard  as  well  as  a  loss  by 
"a.ssailing  thieves."  *•  An  unlawful  rescue  of  his  vessel  by  a  master 
also  is  barratry,**  but  a  deviation  without  knowledge  of  the  insured, 
is  not  barratry.**  The  act  of  a  master  in  deviating  from  fiis  course, 
without  fraudulent  intent,  to  capture  a  prize  is  not  barratry  where 
the  act  is  done  for  the  benefit  of  the  owners,**  nor  is  it  barratry  for 
a  master  to  go  out  of  his  course  to  aid  in  captaring  a  vessel  taken  by  a 
piratical  crew,  for  a  reward  to  be  paid  to  th«  insured  in  which  he 
hopes  to  share.  *^  Insurance  against  loss  of  a  vessel  from  acts  of 
barratry  does  not  cover  a  seizure  and  condemnation  to  the  government 
of  the  vessel  after  the  expiration  of  the  period  of  time  included  in  the 
policy  for  acts  of  barratry  committed  within  that  period.**  When 
the  master  is  sole  owner  he  cannot  commit  barratry,  but  it  is  other- 
wise where  he  is  part  owner,  according  to  some  decisions;  *•  while 
others  consider  that  barratry  cannot  be  committed  by  a  master  who  is 
part  owner.*'  In  England  it  is  held  that,  as  against  his  co-owner  he 
can  commit  barratry.*  Where  the  master  is  owner  for  the  voyage 
he  cannot  commit  barratry,  but  barrala^  may  be  committed  against 
an  owner  for  the  voyage  who  is  not  the  general  owner  of  the  ship.* 
Barratry  may  be  committed  by  the  master  of  a  ship  in  respect  to 
the  cargo,  altliough  the  owner  of  the  cargo  is  at  the  same  time  owner 
of  the  ship,  and  although  the  master  is  supercargo  or  consignee  for 

9.  Earle  v.  Rowcroft,  8  East  126,  7  Am.  Dec.  175. 

9  Rev.  Rep.  385,  14  Eng.  Rul.  Cas.  17.  Hood  v.  Nesbit,  2  Dall.  (Pa.) 
345.  137,  1  U.  S.  (L.  ed.)  321,  1  Am.  Dec. 

10.  Brown  v.  Union  Insurance  Co.,  265. 

5  Day   (Conn.)    1,  5  Am.  Dec.  123.       18.  Mariatigni  v.  Louisiana  Ins.  Co., 

11.  Clark  V.  Washington  Ins.  Co.,  8  La.  65,  28  Am.  Dec.  129. 

100  Mass.  509,  1  Am.  Rep.  135.  19.  Phoenix  Ins.   Co.  v.  Moog,   78 

12.  American  Ins.  Co.  v.  Bryan,  26  Ala.  284,  56  Am.  Rep.  31. 
Wend.  (N.  Y.)  563,  37  Am.  Dec.  278.      Notei  59  Am.  Dec.  192. 

13.  American  Ins.  Co.  v.  Bryan,  26  20.  Wilson  v.  General  Mut.  Ins.  Co., 
Wend.  (N.  Y.)  563,  37  Am.  Dec.  278.   12  Cush.   (Mass.)    360,  59  Am.  Dec. 

14.  Wilcocks  V.  Union  Ins.   Co.,  2  188  and  note. 

Bin.  (Pa.)  574,  4  Am.  Dec.  480.  1.  Note:  14  Eng.  Rul.  Cas.  356. 

15.  Hood  V.  Nesbit,  2  Dall.  (Pa.)  2.  Marcardier  v.  Chesapeake  Ins. 
137,  1  U.  S.  (L.  ed.)  321,  1  Am.  Dec.  Co.,  8  Cranch  39,  3  U.  S.  (L.  ed.)  481; 
265.  Taggard  v.  Loring,  16  Mass.  336,  8 

16.  Wiggin  V.  Amory,  14  Mass.  1,  Am.  Dec.  140. 
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the  voyage.*  The  mere  fact  that  the  owner  of  a  vessel  is  on  board 
ship  does  not  preclude  the  commission  of  barratry  for  which  the 
insurer  may  be  liable.* 

389.  Coilision  or  Liability  Therefor.r— There  is  no  dispute  that 
damage  to  an  insured  vessel  caused  by  a  collision  is  occasioned  by  a 
peril  of  the  sea,*  especially  where  neither  party  thereto  is  at  fault* 
And,  according  to  the  better  view,  it  is  ilnmaterial  that  the  master  of 
the  insured  vessel  was  at  fault'  There  is  a  conflict  of  authority  as  to 
whether  damages  which  the  insured  vessel  is  compelled  to  pay  to 
another  vessel  in  consequence  of  a  collision  are  a  loss  occasioned  by 
perils  of  the  sea.  Where  both  ships  are  at  fault  the  excess  which  the 
insured  vessel  is  compelled  to  pay  on  a  general  average  contribution 
is  held  by  some  courts  not  to  be  within  a  general  marine  policy,' 
while  others  consider  it  a  loss  within  the  policy.*  The  amount  which 
the  owners  have  been  compelled  to  pay  another  vessel  for  damage  by 
a  collision  caused  by  the  negligence  of  the  crew  of  the  insured  vessel 
cannot  be  recovered,  according  to  the  prevailing  view,**  though 
authority  may  be  found  to  the  contrary.**  A  vessel  is.  "in  collision" 
within  the  meaning  of  an  insurance  policy  when  the  circumstances 
can  be  fairly  described,  within  the  ordinary  use  of  language,  as 
amounting  to  a  collision.  An  impairment  of  the  seaworthiness  of  a 
vessel  by  contact  with  another  is  not  necessary  to  constitute  the  affair 
a  cbllision,**  but  the  tendency  of  the  cases  appears  to  be  that  the 
term  collision  applies  only  to  the  coming  together  of  two  navigable 
vessels,  and  does  not  apply  to  a  case  where  a  vessel  runs  into  some 
stationary  and  permanent  obstruction.*'  However,  vessels  maj*  be 
in  collision  although  but  one  of  them  is  in  motion  while  the  other 
is  at  a  wharf  fully  loaded  and  ready  to  proceed  upon  her  voyage.'* 

3.  Cook  V.  Commercial  Ins.  Co.,  11       Note:  54  Am.  Dec.  787. 

Johns.   (N.  Y.)'  40,  6  Am.  Dec.  353.       9.  Peters  v.  Warren  Ins.  Co.,  14  Pet. 

4.  Millaadon   v.   New   Orleans  Ins.   99,  10  U.  S.  (L.  ed.)  371. 

Co.,  11   Mart.   0.   S.    (La.)    602,   13  10.  General  Mut.  Ins.  Co.  v.  Sher- 

Am.  Dec.  358.  wood,  14  How.  352,  14  U.  S.  (L.  ed.) 

5.  Liverpool,  etc..  Steam  Co.  v.  Phe-  452;  Street  v.  Augusta  Ins.  etc.,  Co., 
nix  Ins.  Co.,  129  U.  S.  397,  9  S.  Ct.  12  Rich.  L.  (S.  C.)  13,  75  Am.  Dec. 
469,  32  U.  S.   (L.  ed.)    788;  Nelson  7x4 

';;,^^"£°^  ^''?;  ^°-4~^  Cush.  (Mass.)  ^otes:  54  Am.  Dec.  788;  Ann.  Cas. 
477,  54  Am.  Dec   7/0;  Street  v.  Au-  i^jgD  1040. 

gusta  Ins    etc.,  Co.,  12  Rich.  L.  (S.       ^   kelson  v.   Suffolk  Ins.   Co.,  8 
Note:  An^  Cal'l912D  1040.  ^u^-  l^ass.)  477,  54  Am.  Dec.  770 

6.  Peters  v.   Warren   Ins.   Co.,   14  »°°  ""^e. 

Pet  99,  10  U.  S.  (L.  ed.)  371.  Note:  Ann.  Cas.  1912D  1040. 

7.  And  see  infra,  par.  393.  12.  London  Assurance  v.  Companhia 

8.  De  Vaux  v.  Salvador,  4  Ad.  &  ^^  Moagens,  etc.,  167  U.  S.  149,  17 
El.  420,  31  E.  C.  L.  104,  6  N.  &  M.  S.  Ct  786,  42  U.  S.  (L.  ed.)  113. 
713,  1  Harr,  &  W.  751,  14  Eng.  RuL       13.  Note:  Ann.  Cas.  1914B  849. 
Cas.  305.  14.  London  Assurance  v.  Companhia 
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Policies  against  "the  risk  of  collision  sustained"  or  against  "loss 
sustained  by  collision  with  another  vessel"  mean  the  same  thing, 
namely,  collision  with  another  vessel.  The  injury  of  a  vessel  from 
striking  some  portion  of  a  wreck  which  is  not  a  ^ip  worth  raising, 
is  not  a.coUision,  but  if  a  vessel  is  temporarily  aground,  or  at  anchor, 
or  at  her  dock,  and  is  run  into  by  another  vessel,  this  is  a  collision 
with  another  vessel.** 

390.  Stranding. — There  can  be  no  doubt  that  stranding  is  a  peril 
of  the  sea.i*  Stranding,  in  marine  insurance,  means  the  taking 
ground  of  a  ship  not  in  the  ordinary  course  of  navigation,  but  by 
accident,  or  the  force  of  the  wind  or  sea,  and  remaining  stationary 
for  some  time.  It  is  not  stranding  for  a  vessel  to  strike  a  rock  or 
stump,  which  occasions  only  an  instantaneous  stoppage.*'  To  con- 
stitute a  stranding  there  must  be  an  external  force  in  the  nature  of  an 
accident  causing  the  vessel  to  take  the  ground  out  of  the  usual  course 
of  navigation.*'  Accordingly  the  view  is  maintained  by  some  courts 
that  damage  done  to  a  vessel  while  at  anchor  by  grounding,  due  to 
the  fall  of  the  tide,  is  not  caused  by  a  stranding,  though  this  position 
has  been  disputed,  and  of  course  where  there  is  some  unusual  action 
of  wind  or  waves  in  such  a  case,  the  peril  is  within  the  policy.*'  Where 
a  vessel  gets  out  of  her  course  and  is  stranded,  and  the  loss  would  have 
been  avoided  had  not  a  fixed  light  been  extinguished  by  hostile  troops, 
the  perils  of  the  seas,  and  not  acts  of  hostility,  are  the  cause  of  loss.** 
The  insurer  also  is  liable  for  a  shipwreck  where,  after  the  ship  has 
been  wrecked  on  a  foreign  coast,  it  is  burned  by  the  natives,  though 
fire  is  not  insured  against.*  Where,  however,  a  vessel  has  been 
wrecked  and  salvors  are  prevented,  by  hostile  troops,  from  saving  a 
specific  part  of  the  cargo,  the  loss  as  to  that  part  by  "consequences  of 
hostilities"  is  within  the  meaning  of  an  exception.' 

391.  Cause  Inherent  in  Subject  Matter;  Leakage. — A  policy  against 
the  perils  of  the  sea  will  not  cover  a  loss  which  is  occasioned  by  the 
natural  decay  and  ordinary  wear  and  tear  of  the  materials  composing 

De  Moagens,  etc.,  167  U.  S.  149,  17  stranding  where  the  ropes  holding  a 

S.   Ct.  785,  42  U.   S.    (L.  ed.)    113.  vessel  to  its  dock  were  stretched  by 

Note:  Aan.  Cas.  1914B  849.  wind,  permitting  the  vessel  to  go  on 

15.  Bnmham  v.  China  Mnt.  Ins.  Co.,  an  obstruction). 

189  Mass.  100,  75  N.  E.  74,  109  A.  19.  Note:  Ann.  Cas.  1912D  1040. 

S.  R.  627.  20.  lonides  v.  Universal  Marine  Ins. 

16.  Liverpool,  etc.,  Steam  Co.  v.  Co.,  14  C.  B.  N.  S.  259,  108  E.  C.  L. 
Phenix  Ins.  Co.,  129  U.  S.  397,  9  S.  259,  32  L.  J.  C.  PI.  170,  14  Eng.  Rul. 
Ct.  469,  32  U.  S.   (L.  ed.)   788.  Cas.  271. 

Note:  Ann.  Cas.  1912D  1039.  1.  Peters  v.   Warren    Ins.   Co.,   14 

17.  Lake  v.  Columbus  Ins.  Co.,  13  Pet.  99,  10  U.  S.  (L.  ed.)  371. 

Ohio  48,  42  Am.  Dec.  188.  2.  lonides  v.  Universal  Mariue  Ins. 

18.  Wells  v.  Hopwood,  3  B.  &  Ad  Co.,  32  L.  J.  C.  PI.  170, 14  C.  B.  N.  S. 
20,  23  E.  C.  L.  18,  14  Eng.  Rul.  Cas.  259,  108  E.  C.  L.  259,  14  Eng.  Rul 
200    and   note    (holding   it    to   be   a  Cas.  27L 
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a  vessel.*  On  similar  principles  damage  to  a  perishable  cargo  due 
to  delay  is  not  within  a  marine  policy.*  Nor  does  a  marine  insurance 
policy  cover  loss  by  spontaneous  combustion  by  the,  inherent  qualities 
of  the  goods.'  Again,  damages  to  a  cargo  of  lime,  canaed  by  a 
shrinking  of  barrel  staves  and  slacking  up  of  the  cooperage,  allowing 
the  contents  to  sift  out,  and  leaving  the  barrels  so  tender  that  they 
could  not  easily  be  hoisted  without  danger  of  falling  to  pieces,  is 
not  caused  by  peril  of  the  sea,  if  the  protracted  length  of  the  voyage, 
due  to  rough  weather,  was  the  proximate  cause  of  the  condition  of 
the  cargo.'  Where  a  policy  is  effected  on  living  animals,  the  death 
of  the  animals  caused  by  the  agitation  of  the  ship  in  a  storm  is  a 
loss  by  perils  of  the  sea;  and  although  the  policy  contains  the  words 
"warranted  free  from  mortality,"  this  does^not  create  an  exception, 
the  words  being  construed  as  merely  projtecting  the  imderwriters 
against  death  from  natural  causes.^  In  the  case  of  a  policy  on  a 
liquid  excepting  liability  for  leakage,  unless  occasioned  by  stranding 
or  collision,  the  insurer  is  exempt  from  liability  for  all  leakage,  ordi- 
nary or  extraordinary,  and  from  whatever  cause,  whether  gradual  or 
violent  in  its  operation,  except  as  specified.^ 

392.  Unseaworthiness  of  Vessel. — ^It  has  already  been  stated  as 
the  prevailing  doctrine  that  the  implied  warranty  of  seaworthiness  is 
a  continuing  warranty  to  the  extent  that  there  can  be  no  recovery 
for  a  loss  occasioned  by  unseaworthiness  arising  after  the  commence- 
ment of  the  risk.'  Policies  sometimes  expressly  except  liability  for 
losses  occasioned  by  imseaworthiness,  which  is  equivalent  to  a  war- 
ranty that  a  loss  shall  not  be  so  occasioned,  and  the  knowledge  of 
unseaworthiness  is  immaterial.  If  there  are  any  defects  in  the  com- 
pass rendering  it  unsafe  or  unsuitable  for  use,  and  the  stranding  of  the 
vessel  is  caused  by,  or  consequent  upon,  such  defects,  the  vessel  is  not 
seaworthy  and  no  recovery  can  be  had  therefor.*' 

393.  Wrongful  Act  or  Negligence  oi  Owner,  Master  or  Crew.— 
Where  an  insurance  policy  includes  the  risk  of  barratry,  recovery 
may  be  had  for  a  loss  within  the  policy,  but  caused  by  the  negligence 
of  the  master  and  crew,**  and  even  where  barratry  is  not  insured 
against,  the  principle  now  well  established  is,  that  if  the  vessel,  the 

3.  Dupeyre  v.  Western  Marine,  etc..  Aid.  107,  7  E.  C.  L.  38,  24  Rev.  Rep. 
Ins.  Co.,  2  Rob.  (La.)  457,  38  Am.  299,  14  Eng.  Rul.  Cas.  296  and  note. 
Dec.  218.  8.  Cory  v.  Boylston  Fire,  etc.,  Ins. 

4.  Perry  v.  Cobb,  88  Me.  435,  34  Co.,  107  Mass.  140,  9  Am.  Rep.  14. 
AtL  278,  49  L.R.A.   389.  9.  See  supra,  par.  221. 

6.  Providence  Washington  Ins.  Co.  10.  Richelieu,  etc.,  Nav.  Co.  v.  Bo9- 

V.  Adler,  65  Md.  162,  4  Atl.  121,  57  ton  Marine  Ins.  Co.,  136  U.  S.  408, 

Am.  Rep.  314.  10  S.  Ct.  934,  84  U.  8.  (L.  ed.)  398. 

6.  Peray  v.  Cobb,  88  Me.  435,  34  11.  Patapsco  Ins.  Co.  v.  Coulter,  S 
Ati.  278,  49  L.R.A.  389.  Pet.  222,  7  U.  S.  (L.  ed.)  659. 

7.  Lawrence  v.  Aberdein,  6  B.  & 
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master,  officers,  crew,  and  equipments  are  competent  and  sufficient 
at  the  commencement  of  the  voyage,  the  assured  has  done  all  that 
he  contracted-  to,  do,  and  that  the  insurers  are  responsible  for  the 
conduct  of  the  master  and  mariners,  in  the  practical  navigation  and 
management  of  the  vessel,  after  the  commencement  of  the  voyage, 
provided  the  actual  loss  arise  from  one  of  the  perils  insured  against, 
though  such  peril  may  have  occurred  in  consequence  of  the  negligence 
or  carelessness  of  the  master  and  crew,*'  Where,  however,  a  policy 
provides  that  it  shall  cover  perils  of  the  sea  except  those  occasioned 
by  want  of  ordinary,  care  and  skill  or  seaworthiness,  and  a  vessel, 
when  injured,  was  being  operated  in  violation  of  a  statute  and  with 
a  defective  compass,  the  insured,  to  sustain  a  recovery,  must  show 
that  neither  the  violatioi^  of  the  statute  nor  the  defect  in  the  compass 
caused  or  contributed  Uf  the  loss.**  The  captain  of  a  vessel  is  not 
chargeable  with  negligence,  where,  on  the  seizure  of  his  vessel,  he 
was  thrown  into  prison,  and  on  his  release  immediately  claimed  her, 
but  was  threatened  with  death  if  he  persisted  in  so  doing;  **  and  where 
a  boat  used  as  a  floating  warehouse  is  insured  while  lying  at  a  wharf, 
the  owner  cannot  be  charged  with  negligence  in  failing  and  refusing 
to  remove  it  to  a  place  of  safety  against  destruction  from  ice.**  How- 
ever, no  recovery  on  an  insurance  on  freightage  can  be  had  by  the 
master  of  a  vessel,  where  he  voluntarily  delivers  the  cargo  to  the 
shipper  at  an  intermediate  port  where  he  has  put  in  for  repairs 
which  can  be  made  in  &  reasonable  time  and  the  voyage  completed.** 
No  recovery  can  be  had  for  a  loss  occasioned  by  the  wilful  negligence 
of  the  master.*'    An  exception  in  a  policy,  against  any  loss  arising 

12.  Waters  v.  Merchants'  Louisville  661;  Perrin  v.  Protection  Ins.  Co.,  11 

Ins.  Co.,  11  Pet.  213,  9  U.  S.  (L.  ed.)  Ohio  147,  38  Am.  Dec.  728;  Enterprise 

691;  General  Mut.  Ins.  Co.  v.  Sher-  Ins.  Co.  v.  Parisot,  35  Ohio  St.  35, 

wood,  14  How.  352,  14  U.  S.  (L.  ed.)  35  Am.  Rep.  589;  American  Ins.  Co. 

452;  Phoenix  Ins.   Co.  v.  Erie,  etc.,  v.  Insley,  7  Pa.  St.  223,  47  Am.  Dee. 

Co.,  117  U.  S.  312,  6  S.  Ct.  750, 1176,  509;  Street  v.  Augusta  Ins.,  etc.,  Co., 

29  U.  S.  (L.  ed.)  873;  Orient  Mut.  12  Rich.  L.  (S.  C.)  13,  75  Am.  Dec. 

Ins.  Co.  V.  Adams,  123  U.  S.  67,  8  S.  714;  Busk  v.  Royal  Exchange  Assur. 

Ct.  68,  31  U.  S.  (L.  ed.)  63;  Liverpool,  Co.,  2  B.  &  Aid.  73,  20  Rev.   Rep. 

etc..  Steam  Co.  ▼.  Phoenix  Ins.  Co.,  350,  14  Eng.  Rnl.  Cas.  332  and  note. 

129  U.  S.  397,  9  S.  Ct.  469,  32  U.  S.  IS.  Richelieu,  etc.,  Nav.  Co,  v.  Bos- 

(L.  ed.)  788;  Louisville  Underwriters  ton  Marine  Ins.  Co.,  136  U.  S.  408. 

v.  Pence,  93  Ky.  96,  19  S.  W.  10,  40  10  S.  Ct.  934,  34  U.  S,  (L.  ed.)  398. 

A.  S.  R.  176 ;  Western  Assur.  Co.  v.  14.  Thompson  v.  Mississippi  Marine, 

Chesapeake  Lighterage,  etc.,  Co.,  105  etc.,  Ins.  Co.,  2  La.  228,  22  Am.  Dec. 

Md.  232,  65  Atl.  637,  11  Ann.  Cas.  129. 

956;   Nelson   v.    Suffolk   Ins.    Co.,    8  15.  Franklin  Ins.  Co.  v.  Humphrey, 

Cush.  (Mass.)  477,  54  Am.  Dec  770  65  Ind.  549,  32  Am.  Rep.  78. 

and  note;  Crescent  Ins.  Co.  v.  Yicks-  16.  Clark  v.  Massachusetts  Fire,  etc, 

buigh,  etc.,  Co.,  69  Miss.  208,  13  So.  Ins.  Co.,  2  Pick.  (Mass.)  104,  13  Am. 

254,  30  A.  S.  R.  537;  St.  Louis  Ins.  Dec.  400. 

Co.  V.  Glasgow,  8  Mo.  713, 41  Am.  Dec.  17.  Standard    Marine   Ins.    Go.    t. 
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from  the  violation  of  existing  laws  or  regulations  of  belligerent 
nations,  restricting  neutral  commerce,  does  not  cover  a  loss  occurring 
from  the  violation  of  any  decree  subsequently  made.**  Where  an 
insured  vessel  is  condemned  for  the  act  of  the  insured  in  carrying 
false  papers,  without  leave  from  the  insurer,  the  loss  is  by  act  of  the 
insured  for  which  no  recovery  can  be  had.** 

Fire  Insurance 

394.  In  General. — ^While  the  position  has  sometimes  been  taken 
that  where  neither  the  insured  goods  nor  the  building  in  which 
they  are  contained  are  touched  by  fire,  no  recoverj'  can  be  had  for 
damages  caused  by  the  removal  of  the  goods  under  a  reasonable 
apprehension  that  they  would  be  reached  by  a  conflagration,**  the 
prevailing  view  seems  to  be  that  this  is  not  so,*  and  that  damages 
resulting  from  efforts  made  in  good  faith  to  save  property  from  a 
fire,  by  breakage,  removal,  water  *  or  theft,*  are  covered  by  an  insur- 
ance against  fire.  And  even  a  provision  that  the  insurer  will  not  be 
liable  "for  any  loss  or  damage  to  goods  contained  in  the  show  window 
when  the  loss  or  damage  is  caused  by  the  light  in  the  window,  ilor 
shall  the  company  be  liable  for  loss  by  theft,"  applies  to  theft  from 
the  show  windows,  and  not  to  theft  committed  in  the  necessary  re- 
moval of  goods  to  save  them  from  impending  conflagration.*  If  the 
contract  specifically  provides  that  the  insurer  will  not  be  liable  for 
loss  of  the  insured  goods  by  theft,  though  directly  caused  by  fire, 
there  can,  of  course,  be  no  recovery  for  such  loss.*  Where  the  walls 
of  a  building  insured  against  fire  cave  in,  from  their  own  inherent 
weakness,  and  the  building  becomes  a  mass  of  ruins,  which  takes 
fire,  the  insurer  is  not  liable,  but  if  goods  are  not  injured  or  displaced 
by  such  fall,  the  insurer  is  liable  for  their  destruction  by  a  fire  which 
is  caused  by  the  fall,  as  well  as  where  damage  is  done  by  the  falling 

Nome  Beach  Lighterage,  etc.,  Co.,  133  (N.S.)    892    and    note;    Independent 

Fed.  636,  67  C.  C.  A.  602,  1  L.R.A.  Mut.  Ins.  Co.  v.  Agnew,  34  Pa.  St. 

(N.S.)  1095.  96,  75  Am.  Dec.  638. 

18.  Wood  V.  New  England  Marine  3.  Leiber  v.  Liverpool,  etc.,  Ins.  Co., 
Ina.  Co.,  14  Mass.  31,  7  Am.  Dec.  182.  6  Bush  (Ky.)  639,  99  Am.  Dec.  695; 

19.  Homeyer  v.  Lushington,  15  East  Newmark  v.  Liverpool,  etc.,  Ins.  Co., 
46,  3  Campb.  85,  13  Rev.  Rep.  759,  30  Mo.  160,  77  Am.  Dee.  608;  Farm- 
13  Eng.  Rul.  Cas.  637.  er's,  etc.,  Ins.  Co.  v.  CuflE,  29  Okla. 

20.  HUUer  V.  Allegheny  County  Mut.  106,  116  Pac.  435,  35  L.R.A.(N.S.) 
Ins.  Co.,  3  Pa.  St.  470,  45  Am.  Dec.  892  and  note. 

•  656.  4.  Leiber  v.  Liverpool,  etc.,  Ins.  Co., 

1.  White  V.  RepubUc  Fire  Ins.  Co.,  6  Bush  (Ky.)  639,  99  Am.  Dec.  695. 
57  Me.  91,  2  Am.  Rep.  22.  6.  Farmer's,  etc.,  Ins.  Co.  v.  Cu£E, 

2.  Farmer's,  etc.,  Ina.  Co.  v.  CuflE,  29  Okla.  106,  116  Pac  435,  35  L.R.A. 
29  Okla.  106, 116  Pac.  435,  35  L.RA.   (N.S.)  892  and  note. 
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of  walls  weakened  by  fire  in  an  adjoining  building.*  An  insurer 
against  fire  also  may  be  held  liable  for  injuries  to  an  insured  build- 
ing by  the  fall  of  the  wall  of  an  adjacent  building  which  had  previ- 
ously been  left  standing  after  a  fire,  where  the  .wind  which  blew  the 
wall  down  was  not  of  unusual  velocity,  and  the  wall  would  not  have 
fallen  had  the  building  not  been  destroyed  by  fire.'  Under  a  policy, 
covering  goods  in  transit,  containing  a  provision  that  no  loss  is  to  be 
paid  arising  from  petroleum  or  other  explosive  oils,  a  loss  by  a  col- 
lision of  the  cars  on  which  the  goods  were  being  transported,  with  a 
petroleum  oil  train,  by  which  the  oil  was  ignited  and  the  goods  were 
burned  up,  is  within  the  condition,  and  the  insurers  are  not  liable 
therefor.* 

395.  Proximate  Cause. — ^As  in  marine  insurance,'  insurers  against 
fire  are  answerable  for  direct  and  immediate,  but  not  for  consequential 
and  remote,  losses  from  the  peril  insured  against.**  But  to  render 
a  fire  the  immediate  or  proximate  cause  of  loss  or  damage,  it  is  not 
necessary  that  any  part  of  the  insured  property  should  be  actually 
ignited  or  consumed  by  fire.**  Insurance  against  loss  by  fire  includes 
loss  where  the  cause  insured  against  was  the  means  or  agency  in 
causing  the  loss,  even  though  it  was  entirely  due  to  some  other  active, 
efficient  cause  which  made  use  of  it  or  set  it  in  motion,  if  the  original 
effective  cause  was  not  itself  made  a  subject  of  separate  insurance 
in  the  contract  between  the  parties.*- 

396.  Fire  Generally. — The  word  "fire"  as  used  in  a  fire  insurance 
policy,  has  its  common  or  usual  meaning*'  and  usually  the  ques- 
tion whether  there  has  been  a  fire  is  easy  of  solution.  A  distinction 
is  usually  drawn  by  the  coiu:ts  between  a  friendly  and  a  hostile  fire, 
and  it  is  held  that  if  fire  is  employed  as  an  agent,  either  for  the 
ordinary  purposes  of  heating  the  insured  building,  for  the  purposes 
of  manufsicture,  or  as  an  instrument  of  art,  the  insurer  is  not  liable 
for  the  consequences  tliereof,  so  long  as  the  fire  itself  is  confined 
within  the  limits  of  the  agencies  employed.**    Accordingly  it  is  held 

6.  Ermentrout  v.  Girard  Fire,  etc.,  Ins.  Co.,  63  Minn.  305,  65  N.  W.  635, 
Ins.  Co.,  63  Minn.  305,  65  N.  \V.  635,  56  A.  8.  R.  481,  30  L.R.A.  346;  Rus- 
56  A.  S.  R.  481,  30  L.R.A.  346.  sell  v.  German  Fire  Ins.  Co.,  100  Minn. 

Note:  45  Am.  Dec.  660.  528,  111  N.  W.  400,  10  L.R.A.(N.S.) 

7.  Russell  V.  German  Fire  Ins.  Co.,  326. 

100  Minn.  528,  111  N.  W.  400,  10  12.  Lynn  Gas,  etc.,  Co.  v.  Meriden 
L.R.A.(N.S.)    326.  Fire  Ins.  Co.,  158  Mass.  570,  33  N.  E. 

8.  Imperial  Fire  Ins.  Co.  v.  Ameri-  690,  35  A.  S.  R.  540,  20  L.R.A.  297. 
can  Merchant's  Union  Express  Co.,  95  13.  Note:  133  A.  S.  R.  1087,  1088. 
U.  S.  227,  24  U.  S.  (L.  ed.)  428.  14.  Cannon  v.  Phoenix  Ins.  Co.,  110 

9.  See  supra,  par.  383.  Ga.  563,  35  S.  E.  775,  78  A.  S.  R. 

10.  Hillier  v.  Allegheny  County  Mut.  124. 

Ins.  Co.,  3  Pa.  St.  470,  45  Am.  Dec.  Notes:  133  A.  S.  R.  1089;  25  L.R.A^ 
656  and  note.  (N.S.)  502;  17  Ann.  Caa.  1126» 

11.  Ermentrout  v.  Girard  Fire,  etc., 
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that  the  insurer  is  not  liable  for  damage  arising  troai  smoke  and  Soot 
escaping  from  a  defective  stovepipe  and  resulting  from  a  fire  inten- 
tionally built  in  a  stove  and  kept  confined  therein,"  though  if  soot 
in  a  chimney  is  ignited  and  the  smoke  therefrom  causes  damage,  the 
loss  is  within  the  policy,  as  the  fire  in  the  chimney  is  a  hostile  fire,** 
and  overheating  from  a  fire  not  confined  within  the  limits  intended 
is  a  loss  by  fire ;  though  it  is  otherwise  where  the  fire  is  so  confined.*' 
There  is,  however,  some  authority  to  the  effect  that  where  a  fire  is 
started  in  a  furnace  with  highly  inflammable  materials  not  intended 
for  such  purpose,  and  the  fire,  although  confined  within  the  furnace, 
becomes  so  intense  that  the  heat  and  smoke  char  and  discolor  the 
furniture,  woodwork  and  finish  of  the  house,  without  actual  ignition 
thereof,  the  fire  is  "hostile"  and  the  injury  a  "direct  loss  or  damage 
by  fire."  **  A  provision  contained  in  a  "lightning  clause"  attached 
as  a  rider  to  a  fire  insurance  policy,  that  the  policy  shall  not  cover 
loss  or  damage  by  cyclone,  tornado,  or  windstorm,  is  limited  to  the 
rider,  and  does  not  apply  to  or  vary  the  contract  as  contained  in  the 
policy  and  does  not  affect  liability  for  fire.*'  Loss  caused  by  water 
and  chemicals  being  thrown  on  property  to  prevent  its  destruction  by 
fire,*'  or  produced  by  a  short  circuit  of  electricity  caused  by  fire,* 
is  a  loss  by  fire.  In  the  case  of  a  cargo  insured  against  immediate 
damage  by  fire,  a  loss  of  the  cargo  by  a  sinking  of  the  vessel  following 
a  collision  is  within  the  policy  where  the  sinking  was  the  result  of 
an  inability  to  save  the  vessel  due  to  a  fire.* 

397.  Lightning. — A  policy  of  insurance  against  fire  does  not  cover 
loss  by  lightning  without  ignition  or  combustion,'  unless  lightning 
is  expressly  insured  against.*  An  insurance  against  lightning  covers 
a  loss  through  the  burning  of  buildings  immediately  caused  by  light- 
ning,* as  well  as  injuries  to  the  property  by  being  precipitated  into 
water  and  debris  by  the  throwing  down  of  the  walls  of  the  building 
by  a  lightning  stroke.*    But  recovery  for  a  building  shattered  by 

15.  Cannon  v.  Phoenix  Ins.  Co.,  110  Firs  Ins.  Co.,  158  Maaa.  570,  33  N. 
Ga.  563,  35  S.  E.  775,  78  A.  S.  R.  E.  690,  35  A.  S.  R.  540,  20  L.R.A. 
124.  297. 

16.  Way  V.  Abington  Mut.  Fire  Ins.  2.  New  York,  etc.,  Despatch  Express 
Co.,  166  Mass.  67,  43  N.  E.  1032,  55  Co.  v.  Traders',  etc.,  Ins.  Co,  132 
A.  S.  R.  379,  32  L.R.A.  608.  Mass.  377,  42  Am.  Rep.  440. 

17.  Notes:  45  Am.  Dec.  658;  133  3,  Kenniston  v.  Merimaek  County 
A.  S,  R.  1090;  17  Ann.  Cas.  1125.  Mut.  Ins.  Co.,  14  N.  H.  341,  40  Am. 

18.  O'Connoi  v.  Queen  Ins.  Co.  of  Dec»  193  and  note. 

America,  140  Wi«.   388,  122  N.  W,       Notes:  45  Am.  Dec,  659;  133  A.  S. 
1038, 1122, 133  A.  S.  R.  1081, 17  Ann.  R.  1093;   26  L.R.A.  268. 
■Cas.  1118,  25  L.R.A.(N.S.)   501.  4.  Note:  133  A.  S.  R.  1093. 

19.  R«issell  V.  German  Fire  Ins.  Co.,  5.  Hopeman  v.  Citizens'  Mut.  Rro 
100  Minn.  528,  111  N.  W.  400,  10  Ins.  Co.,  126  Mich.  191,  85  N.  W.  454, 
L.H.A.(N.S.)  326.  86  A.  S.  R.  535. 

20.  Note:  133  A.  8.  R.  1091.  6.  Cummings  v.  Pennsylvania  Piw 
1.  Lynn  Gas,  etc.,  Co.  v.  Meridan  Ins.  Co.,  153  Is,  679,  134  N,  W,  TO, 

a,  C.  L.  XIV.— 77.  1217 
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lightning  and  the  destruction  of  which  is  completed  by  a  high  wind, 
must  be  limited  to  the  direct  loss  caused  by  lightning,  excluding  the 
additional  damage  by  the  wind,  under  a  policy  for  damage  by  light- 
ning, but  expressly  excluding  damage  by  cyclone,  tornado,  or  wind- 
storm.' 

398.  Explosion. — ^In  the  absence  of  any  provision  on  the  subject, 
a  policy  insuring  against  fire  does  not  cover  damage  done  by  an 
explosion  without  any  ignition,'  bu^  it  does  cover  damage  by  ex- 
plosion following  a  Bre,*  even  though  the  antecedent  fire  is  a  friendly 
one.*"  Voluntary  destruction  of  an  insured  building  by  order  of  the 
civil  authorities,  by  blowing  it  up  with  gunpowder,  for  the  purpose 
of  stopping  a  conflagration,  which  in  all  probability  would  have  con- 
sumed the  building,  renders  the  insurers  liable,  although  the  insured 
may  also  have  a  remedy  against  the  city.**  Fire  policies  usually 
contain  a  provision  exempting  the  insurer  from  liability  for  a  loes 
by  explosion.  An  exception  of  this  character  applies  to  fire  damage 
following,  but  caused  by,  an  explosion,  according  to  the  better  view,** 
though  the  contrary  has  sometimes  been  held.*'  Of  course,  where 
the  exemption  in  case  of  explosion  is  not  unqualified,  but  is  restricted 
by  the  exception  "unless  fire  ensues,  and  then  for  the  loss  or  damage 
by  fire  only,"  it  creates  liability  for  loss  by  fire  ensuing  upon  an  ex- 
plosion, whether  the  fire  is  kindled  by  the  explosion  itself  or  by  any 
other  cause.**  Under  a  provision  of  the  latter  character,  if  the  fire 
precedes  the  explosion  and  the  explosion  is  an  incident  thereto,  the 
fire  is  the  direct  or  proximate  cause  of  the  injury  by  the  explosion, 
and  the  insured  is  entitled  to  recover  for  his  entire  loss;  but,  if  the 
explosion  precedes  the  fire  and  is  not  caused  by  it,  he  can,  under  the 
express  terms  of  the  policy,  only  recover  for  that  proportion  of- the 

Ann.  Cas.  1913E  235,  37  L.R.A-(N.S.)  Notes:  36  A.  S.  R.  858;  133  A- 

1169.  S.  R.  1093;  38  L.R.A.(N.S.)  475. 

7.  Beakes  v.  Phoenix  Ins.  Co.,  143  11.  City  Fire  Ins.  Co.  v.  Corlies,  21 
N.  Y.  402,  38  N.  E.  453,  26  L.R.A.  Wend.  (N.  Y.)  367,  34  Am.  Dec  258 
267  and  note.  and  note.    .          „        ,         ^ 

8.  MUUndon  v.  New  Orleans  Ins.  „  ^2.  Lonia^a     Mut.     Insu    Co.    ▼. 

Co.,  4  La.  Ann.  15,  50  Am.  Dec.  550.  ^^^^'.^  Wall   44,  19  U   S.  (L.  e^) 

Notes:  45  Am.  Deo.  659;  19  L.RJI.  ^  .  (Y*?4,  »»^  independent  ewae) ; 
ene  United  life,  ete.,  Ins.  Co.  v.  Foote, 

^'  r.      t.  »f-         ■  ai  L    -it  ^    22  Ohio  St.  340,  10  Am.  Rep.  735. 

9.  Renshaw  v.  M«8onn  State  Mut        ^^^^.  ^  ^  'j,      ^    isIr^ 

Fire,  etc,  Ins.  Co.,  103  Mo.  595,  15  -gfi.  n  Ann   Ciu,  7fUt 

^T-i""'  ^  i-  \^-  r  •^^"?*"      li.  ctSmeS^ai'S.  Co.  v.  Robin- 

10.  Hener  v.  Northwestern  Nat.  Ins.  g^n.  64  lU.  265,  16  Am.  Rep.  657; 
Co.,  144  111.  393,  33  N.  E.  411,  19  Transatlantic  Fire  Ins.  Co.  v.  Dorsey, 
L.R.A.  594;  Scriptnie  v.  Lowell  Mut.  56  Md.  70,  40  Am.  Rep.  403. 

Fire  Ins.  Co.,  10  Cush.  (Mass.)  356,      Note:  6  Ann,  Cas.  780. 
67  Am.  Dec.  Ill;  City  Fire  Ins.  Co.      14.  Dews  v.  Fanenil  Hall  Ins.  Co., 
V.  Corlies,  21  Wend.  (N.  Y.)  367,  34  127  Mass.  346,  34  Am.  Rep.  384. 
Am.  Dec  258  and  nota.  Note:  38  L.RJL(N.S.)  470. 
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damages  resulting  from  the  fire  alone.**  However,  the  insuier  is 
liable  for  loss  by  fire  following  an  explosion  of  gas  under  a  provision 
that  it  shall  not  be  liable  for  damage  occasioned  by  the  explosion  of 
a  steam  boiler,  nor  for  damage  resulting  from  such  ejq)losion,  nor 
explosions  caused  by  gas,  etc. ; "  and  a  provision  against  liability  for 
loss  by  explosion  does  not  comprehend  an  intentional  blowing  up  of 
a  building  to  prevent  the  spr^  of  a  conflagration.*'  The  fall  of 
a  building  because  of  an  explosion  in  a  burning  building  in  the 
vicinity  is  not  within  the  protection  of  a  policy  insuring  against 
direct  loss  or  damage  by  fire,  where  the  policy  also  provides  that  the 
insurer  shall  not  be  liable  for  loss  causeid,  directly  or  indirectly,  by 
explosion  of  any  kind.*"  A  lighted  match  or  candle,  etc.,  is  not  a 
fire  within  the  meaning  of  an  insurance  policy  excluding  liability 
for  damages  caused  by  explosions,  so  as  to  cover  damages  from  an 
explosion  caused  by  the  match.**  If  a  policy  contains  a  lightning 
clause,  followed  by  a  provision  distinctly  excluding  liability  for  loss 
by  explosion,  it  is  plain  that  a  loss  by  explosion  is  not  contemplated 
by  the  parties  as  being  embraced  within  the  protection  of  the  policy. 
Hence,  if  lightning  strikes  a  powder  house,  in  which  neither  the 
company  nor  the  insured  has  any  interest,  and  damage  follows  from 
the  resulting  explosion,  the  insurer  is  not  liable.'^  The  fact  that 
part  of  the  goods  insured  are  explosives  does  not  render  the  insurer 
liable  for  loss  following  an  explosion,  which  is  an  excepted  risk, 
especially  where  the  explosion  was  not  confined  but  had  vaporized  and 
fallen  outside  the  protection  of  the  policy  before  the  .explosion.* 

399.  Origin  of  Fire  or  Location  of  Property. — ^A  clause  exempting 
the  insurer  from  loss  by  fire  from  or  occasional  by  locomotive  engines 

15.  Oerman  American  Ins.  Co.  v.  115  Tenn.  513,  92  S.  W.  402,  112 
Hyman,  42  Colo.  156,  94  Pac.  27,  16  A.  S.  B.  870,  5  Ann.  Caa.  777  and 
L.R>A..(N.S.)    77;   Transatlantic   Fire  note. 

Ins.  Co.  V.  Dorsey,  56  Md.  70,  40  Am.  Note:  38  L.R.A.(N.S.)  476. 

Rep.  403;  Wheeler  v.  Phenix  Ins.  Co.,  19.  Mitchell  v.  Potomac  Ins.  Co.,  183 

203  N.  Y.  283,  96  N.  E.  452,  Ann.  U.  S.  42,  22  S.  Ct.  22,  46  U.  S.  (L. 

Cos.  1913 A  1297  and  note,  38  L.R.A.  ed.)  74;  Oerman  American  Ins.  Co.  v. 

(N.S.)    474   and  note;   Hall   v.  Na-  Hyman,  42  Colo.  156,  94  Pao,  27,  16 

tional  Fire  Ins.  Co.,  115  Tenn.  513,  L.R.A.(N.S.)  77;Henerv.  Northwest- 

92  S.  W.  402,  112  A.  S.  R.  870,  6  em  Nat.  Ins.   Co.,  144  lU,  393,  33 

Ann.  Cas.  777  and  note.  N.  E.  411,  19  L.R.A.  594. 

Notes:  45  Am.  Dec.  660;  23  A.  S.  Notes:  133  A:  S.  R.  1092;  38  L.R.A. 

R.  915;  133  A.  S.  R.  1091;  19  L.R.A.  (N.S.)  476;  6  Ann.  Cas.  781. 

597.  20.  Oerman  Fire  Ins.  Co.  v.  Roost, 

16.  Boatman's  Fire,  etc.,  Ins.  Co.,  55  Ohio  St.  581,  45  N.  B.  1097,  60 
V,  Parker,  23  Ohio  St.  85,  13  Am.  A.  S.  R.  711,  36  L.R.A.  236. 

Rep.  228.  1.  Mitdiell  v.  Potomac  Ins.  Co.,  183 

17.  Note:  5  Ann.  Cas.  782.  U.  S.  42,  22  S.  Ct.  22,  46  U.  S.  (L. 

18.  Hustace  v.  Pheniz  Ins.  Co.,  175  ed.)  74;  United  Life,  etc.,  Ins.  Co.  v. 
N.  T.  292,  67  N.  E.  592,  62  L.R.A.  Foote,  22  Ohio  St  340,  10  Am.  Rep. 
651;  Hall  v.  National  Fire  Lia.  Co.,  735. 
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does  not  exempt  from  loss  from  fiie  communicated  by  buildings 
burning  on  the  raiboad  right  of  wiay  which  were  ignited  by  the  ^arks 
from  a  locomotive  engine.*  But  insurance  on  a  harvester  while 
"operating  in  the  grain  fielda  and  in  transit  from  place  to  place  in 
connection  with  harvesting,"  does  not  cover  a  loss  of  the  machine 
by  fire  while  standing  near  a  blacksmith  shop  to  which  it  had  been 
taken  for  repairs  from  the  place  where  it  was  stored,  with  intent  to 
take  it  from  the  shop  directly  to  the  grain  fields  aa  soon  as  it  was 
repaired.' 

400.  Earthquake. — ^An  exception  in  a  policy  insuring  against  loss 
by  fire,  which  provides  that  the  insurer  shall  not  be  liable  for  loss 
caused  by  an  earthquake,  is  to  be  construed  as  meaning  loss  by  fire 
caused  by  an  earthquake  and  not  loss  caused  by  the  earthquake 
alone.*  Where  the  provision  is  that  the  insurance  company  shall 
not  be  liable  for  loss  caused  directly  or  indirectly  by  earthquake,  it 
must  be  construed  as  exempting  the  company  from  liability  only 
where  an  earthquake  is  the  proximate  cause  of  Uie  loss.*  Accordingly 
where  an  earthquake  breaks  water  mains,  whereby  it  is  impossible 
to  check  a  fire,  ^e  fire  is  the  proximate  cause  and  the  insurer  is  not 
relieved  from  liability.*  Where  there  is  an  exception  of  damage 
caused  directly  or  indirectly  by  certain  perils,  followed  by  an  excep- 
tion of  damage  "by  or  through"  any  earthquake,  recovery  may  be 
had  for  a  loss  by  fire,  though  the  fire  originated  in  a  distcint  building, 
caused  by  ail  earthquake.'  And  under  a  policy  insuring  property 
against  destruction  by  fire,  but  providing  that  fie  insurer  shall  not 
be  liable  for  loss  caused  directly  or  indirectly  by  invasion,  riot,  labor 
strikes,  *c.,  or  by  order  of  any  civil  authority  to  prevent  the  spread 
of  fire,  or  (unless  fire  ensues,  and,  in  that  event,  for  the  damage  by 
fire  only)  by  explosion  of  any  kind  or  from  any  cause,  or  the  bursting 
of  a  boiler,  or  earthquake,  hurricane  or  lightning,  though  liabiHty  for 
direct  damage  by  lightning  may  be  assumed  by  specific  agreement 
thereon,  the  insurer  is  liable  for  loss  from  fire  caused  by  an  earth- 
quake and  originating  in  the  property  or  building  insured,  or  spread- 

2.  Montgomery    v.    Southern    Mut.  1092  and  note  (holding  that  interven- 

Ins.  Co.,  2i2  Pa.  St.  86,  88  Atl.  924,  ing  causes,  snch  as  explosions,  baek- 

51  L.R.A.(N.S.)  618.  firing,  etc.,  should  be  taken  into  con- 

S.  Mawhinnqy  t.  Southern  Ins.  Co.,  sideration). 

98  Cal.  184,  32  Pae.  945,  20  L.R.A.  87.  Note;  132  A.  S.  E<  44L 

4.  Williamsbui^h  City  Fire  Ins.  Co.  6.  Notes:    132   A.    S.    R.   442;    21 

of  Brooklyn  v.  Willard,  164  Fed.  404,  L.R.A.(N.S,)  103;  17  Ann.  Cas.  1097. 

90  C.  C.  A.  392,  21  L.R.A.(N.S.)  103.  7.  Williamsbureh  City  Fire  Ins.  Co. 

Notes:  132  A.  S.  R.  440;  17  Ann.  of  Brooklyn  v.  Willard,  164  Fed.  404, 

Cas.  1097.  90  C.  C.  A;  392,  21  L.R.A.(N.S.)  103 

■  6.  Richmond  Coal  Co.  v.  Commercial  and  note. 

Union  Assur.  Co.  of  London,  169  Fed.  Notes:  132  A.  S^  R.  440;.  139  A. 

746,  95  C.  C.  A.  178,  17  Ann.  Caa.  S.  R.  218,.  219. 
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ing  from  its  point  of  origin  to  such  property  or  building,  as  th« 
bracketed  clause  applies  to  earthquakes.^ 

401.  Riot;  Military  or  Usurped  Power. — ^The  standard  policy  in 
general  use  excepts  liability  for  loss  caused  directly  or  indirectly  by 
invasion,  insurrection,  riot,  civil  war  or  commotion,  or  military  or 
usurped  power.  The  word  "riot,"  as  thus  used,  has  its  common 
signification,  and  where  a  large  body  of  men  commit  an  unlawful 
act  there  is  a  riot,  notwithstanding  the  fact  that  the  act  was  directed 
against  a  particular  individual  and  not  against  society  in  general.* 
Under  such  a  provision,  where  a  large  number  of  persons  attack  the 
persons  in  an  insured  building  and  set  fire  thereto,  the  insurer  is 
exempted  from  liability.*"  The  same  rule  applies  where  fire  set  by 
rioters  spreads  to  the  insured  building.**  However,  the  act  of  an 
officer  in  burning  a  building  in  order  to  effect  the  arrest  of  rioters 
concealed  therein  is  not  a  loss  directly  or  indirectly  by  riot.**  An 
exemption  in  a  policy  from  liability  for  loss  by  fire  occasioned  by  mobs 
or  riots,  does  not  include  the  destruction  of  a  bridge  by  order  of  the 
military  authorities,  to  prevent  the  advance  of  an  army,  nor  the 
burning  of  goods  to  prevent  them  from  falling  into  the  hands  of 
rebels,  lint  an  exemption  of  loss  caused  by  means  of  an  invasion, 
or  militarj'  or  usurped  power  precludes  a  recovery  for  a  fire  set  by 
a  hostile  army,*^  or  by  military  authorities  to  prevent  the  falling  of 
property  mto  the  hands  of  the  enemy.**  Such  an  exemption  appliea 
though  tlie  burning  took  place  without  any  direct  commands  from 
the  superior  officers  of  the  army  of  invasion  or  rebellion  which  occa- 
sioned and  was  the  proximate  cause  of  the  loss.**  The  effect  of  a 
provision  in  a  policy  of  insurance  that  it  shall  not  cover  loss  or  dam- 
age by  fire  happening  during  the  existence  of  an  invasion,  insur- 
rection or  riot  within  the  country  or  locality  in  which  the  properly 
is  situated  unless  proof  be  made,  to  the  satisfaction  of  the  directors, 
that  such  loss  or  damage  was  due  to  independent  causes,  is  to  entitle 
the  company  to  demand  such  proof  before  being  sued.  If  the  loss 
was  due  to  an  independent  cause,  though  an  insurrection  existed, 

8.  McEvoy  V.  Security  Fire  Ins.  Co.,       Note:  133  A.  S.  R.  1095. 

110  Md.  275,  73  Atl.  157, 132  A.  S.  R.  11.  Note:  20  L.R.A.(N.S.)   277. 

428,  22  L.R.A.(N.S.)  964.  12.  American    Cent.    Ins.     Co.    v. 

9.  Spring  Qarden  Ins.  Co.  v.  Imper-  Steams  Lumber  Co.,  145  Ky.  255,  140 
ial  Tobacco  Co.,  132  Ky'.  7,  116  S.  W.  S.  W.  148,  Ann.  Cas.  1913B  628,  30 
234, 136  A.  S.  R.  164,  20L.R.A.(N.S.)  L.R.A.(N.S.)   566. 

277.  13.  Note:  45  Am.  Dee.  659. 

10.  Spring  Garden  Ins.  Co.  v.  Im-  14.  Aetna  Ins.  Co.  v.  Boon,  95  U. 
perial  Tobacco  Co.,  132  Ky.  7,  116  S.  117,  24  U.  S.  (L.  ed.)  395.  There 
S.  W.  234, 136  A.  S.R.  164,  20  L.R.A.  are,  however,  cases  to  the  contrarj-. 
(N.8.)  277  and  note;  Lycoming  Fire'  See  note:  36  L.R.A.(N.S.)  1156. 
Ins.  Co,  V.  Schwenk,  95  Pa.  St.  89,  40  15.  Barton  v.  Home  Ins.  Co.,  42 
Am.  Rep.  629.  Mo.  156,  97  Am.  Dec.  329. 
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a  recovery  can  be  had.**  An  exception  of  loss  by  usurped  power 
refers  to  a  usurpation  of  the  powers  of  government,  and  not  an  excess 
of  power  by  a  lawful  oflScer.*'  The  claiiae  "notorious  resistance  to 
lawful  authority"  means  such  an  unusual  and  extraordinary  state 
of  affairs  as  that  the  usually  constituted  civil  authorities  are  over- 
powered, and  consequently  unable  and  inadequate  for  the  time  being 
to  successfully  contend  therewith.*' 

402.  Order  of  Civil  Attthority. — ^A  stipulaticm  that  an  insurer  shall 
not  be  liable  for  loss  occurring  by  order  of  any  civil  authority  is  not 
a  warranty  at  common  law,  nor  under  the  terms  of  a  statute  providing 
that  a  statement  in  a  policy  of  a  matter  relating  to  the  person  or  thing 
insured,  or  to  the  risk  as  a  fact,  is  an  express  warranty  thereof,  so  aa 
to  be  within  a  statute  providing  that  to  be  valid  every  express  warranty 
must  be  contained  in  the  policy  itself,  or  in  an  instrument  signed  by 
the  insiu-ed  and  referred  to  in  the  policy  as  making  a  part  thereof.** 
The  word  "indirectly"  limits  the  words  "order  of  any  civil  authority," 
as  well  as  the  other  words  in  the  clause  in  an  insurance  policy  exempt- 
ing the  insurer  from  liability  for  loss  "caused  directly  or  indirectly 
by  invasion,  insurrection,  riot,  civil  war,  or  commotion,  or  military 
or  usurped  power  or  by  order  of  any  civil  authority."  *•  Under 
a  policy  so  providing,  there  can  be  no  recovery  for  a  fire  result- 
ing from  the  negligence  of  the  health  officer  in  attempting  to  fumi- 
gate a  house  under  order  of  the  board  of  health  *  or  for  the  burning 
of  infected  premises  by  order  of  a  board  of  health  in  pursuance  of 
statutory  power.-  Again,  an  order  by  the  county  supervisors  to  burn 
the  grass  on  pasture,  lands  to  destroy  grasshoppers  which  threaten 
to  devastate  the  orchards  and  vineyards  of  the  locality  is  an  act  of 
civil  authority,  whether  it  is  strictly  within  their  power  or  not,  so 
as  to  relieve  an  insurance  company  from  liability  for  loss  of  prop- 
erty to  which  the  fire  extends  after  it  has  got  beyond  control,*  and 
the  same  is  true  of  a  loss  due  to  delay  in  rebuilding  a  structure 
due  to  the  refusal  of  a  building  permit.*  But  the  unauthorized 
burning  of  a  building  by  a  police  ofiicer  to  effect  the  arrest  of  per- 
sons who  had  taken  refuge  therein  and  were  holding  the  authori- 

16.  Royal  Ins.  Co.  v.  Martin,  192  Assuf.  Co.,  62  Wash.  73, 113  Pac.  259, 
U.  S.  149,  24  S.  Ct.  247,  48  U.  S.  Ann.  Cas.  1912C  965,  36  L.R.A.(N.S.) 
(L.  ed.)  385.  1155. 

17.  City  Fire.  Ins.  Co.  v.  Corlies,  1.  Hocking  v.  British  America 
21  Wend.  (N.  Y.)  367,  34  Am.  Dec.  Assur.  Co.,  62  Wash.  73,  113  Pac. 
258  and  note  (destruction  to  stop  con-  259,  Ann.  Cas.  1912C  965,  36  L.R.A. 
flagration).  (N.S.)  1155. 

18.  Straus  v.  Imperial  Fire  Ins.  Co.,  2.  Note:  Ann.  Caa.  1912C  968. 

94  Mo.  182,  6  S.  W.  698,  4  A.  S.  R.  3.  Conner  v.  Manchester  Assur.  Co., 
368.  130  Fed.   743,  65  C.  0.  A.  127,  70 

19.  Conner  t.  Manchester  Assur.  Co.,  'L.R.A.  106. 

130  Fed.  743,  65  C.  C.  A.  127,  70  4.  Notes:  23  L.R.A.(N.S.)  123 j  18 
L.E.A.  106.  Ann.  Cas.  615. 

20.  Hocking    t.     British     America 
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ties  at  bay  with  firearms,  does  not  come  within  such  a  provision  as 
the  officer  is  a  trespasser  in  doing  such  an  aci* 

403.  Wrongful  Act  of  Insured  or  His  Agents. — ^Fraudulent  losses 
ore  necessarily  excepted  from  a  fire  policy  upon  principles  of  gen- 
eral policy  and  morals;  for  no  man  can  be  permitted,  in  a  court 
of  justice,  to  allege  his  own  turpitude  as  a  ground  of  recovery  in 
a  suit,*  and  if  insurance  is  made  payable  to  a  mortgagee  as  his 
interest  may  appear,  he  is  not  entitled  to  recover  if  the  premises 
are  burned  by  the  insurer  for  the  purpose  of  realizing  upon  the 
insurance.^  And  where  the  insured  property  is  burned  -by  one  with 
whom  the  insured,  or  its  stockholders  in  the  case  of  a  corporation, 
has  entered  into  a  conspiracy  for  that  purpose,  no  recovery  can  be 
had,^  though  it  has  been  held  that  the  destruction  of  insured  prop- 
erty by  the  stockholders  of  the  corporate  owner  does  not  charge  the 
insurer  with  liability.*  If,  however,  the  insured  was  insane  when 
he  destroyed  the  property  a  recovery  may  be  had,*'  and  the  fact 
that  the  property  was  intentionally  burned  by  the  insured's  hus- 
band, wife  or  agent  does  not  defeat  a  recovery,  where  the  inbured 
was  not  a  party  thereto.** 

404.  Negligence  of  Insured  or  His  Servants. — A  loss  by  fire,  occa- 
sioned by  the  mere  fault  and  negligence  of  the  assured,  or  his  serv- 
ants or  agents,  and  without  fraud  or  design,  is  a  loss  within  the 
policy,  upon  the  general  ground  that  the  fire  is  the  proximate  cause 
of  the  loss,**  and  a  policy  against  "direct  loss  or  damage  by  fire" 

6.  American     Cent.     Ins.     Co.     v.  etc.,  Ins.  Co.,  10  Rob.   (La.)  164,  43 

Steams  Lumber  Co.,  145  Kv.  255,  140  Am.  Dec.  176  (agent). 

S.  W.  148,  Ann.  Cas.  1913B  628,  36  Notes:  17  L.R.A.(N.S.)  191;  6  Ann, 

L.R.A.(N.S.)  566.  Cas.  588. 

6.  Columbia  Ins.  Co.  v.  Lawrence,  12.  Columbia  Ins.  Co.  v.  Lawrence, 
10  Pet,  507,  9  U,  S,  (L.  ed.)  512;  10  Pet,  507,  9  U.  S.  (L.  ed.)  512; 
Bindell  v.  Kenton  County  Assessment  Waters  v.  Merchants'  Louisville  Ins. 
Fire  Ins.  Co.,  128  Ky,  389,  108  S.  W,  Co,,  11  Pet  213,  9  U.  S.  (L,  ed,)  691; 
325, 129  A,  S,  R,  303, 17  L.R.A.(N.S.)  Beavers  v.  Security  Mut,  Ins,  Co,,  76 
189  and  note.  Ark.  595,  90  8.  W.  13,  6  Ann.  Cas. 

7.  Hocking  v,  Virginia  Fire,  etc,,  585  and  note;  Mickey  v.  Burlington 
Ins.  Co,,  99  Tenn,  729,  42  S,  W.  451,  Ins,  Co,,  35  la.  174, 14  Am,  Rep.  494; 
63  A.  S.  R.  862,  39  L.R.A.  148.  And  Bindell  v.  Kenton  County  Assessment 
see  supra,  par,  215,  264,  Fire  Ins.  Co.,  128  Ky.  389,  108  S,  W. 

ft  Note:  19  Ann,  Cas,  841,  842,       325, 129  A,  S,  R,  303, 17  L.R.A.(N.S,) 

9.  Note:  17  L,R.A.(N,S,)  189,  190,  189;  Henderson  v.  Western  Marine, 

10.  Bindell  v,  Kenton  County  As-  etc,.  Ins,  Co,,  10  Rob.  (La.)  164,  43 
sessment  Fire  Ins.  Co.,  128  Ky.  389,  Am.  Dec.  176  and  note;  Maryland 
108  S.  W.  325,  129  A.  S.  R.  303,  17  Fire  Ins.  Co.  v.  Whitford,.31  Md.  219, 
L.R.A.(N.S.)  189  and  note;  Karow  1  Am.  Rep.  45;  McQannon  v.  Millers 
V.  New  York  Continental  Ins.  Co.,  Nat,  Ins.  Co.  of  Illinois,  171  Mo,  143, 
57  Wis,  56,  15  N.  W,  27,  46  Am.  Rep.  71  S.  W,  160.  94  A,  S,  R.  778;  Gove 
17,  V,  Farmers'  Mut.  Fire  Ins.  Co.,  48  N, 

Note:  6  Ann,  Cas.  588.  H.  41,  97  Am.  Dec,  572,  2  Am,  Rep. 

11.  Henderson  v.  Western  Marine,  168;  Gates  v.  Madison  County  Mot 
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covers  the  liability  of  the  insured  for  a  damage  by  fire  to  the  goods 
insured.**  There  are,  however,  cases  of  gross  neglect  which  are  in 
law  deemed  equivalent  to  a  fraudulent  purpose  or  design,  founded 
on  the  consideration  of  doing  nothing,  when  the  slightest  care  on 
the  part  of  the  insured  would  prevent  a  great  injury.  This  would 
be  true,  for  example,  where  the  insured,  in  his  own  house,  sees  the 
burning  coals  in  the  fire-place  roll  down  on  his  wooden  floor,  and 
does  not  brush  them  up,  or  where  the  insured  sees  a  small  fire  start 
and  makes  no  attempt  to  put  it  out,**  or  where  a  building  is  volun- 
tarily fired  to  save  other  buildings  from  the  effect  of  a  conflagration 
and  no  efforts  are  taken  to  save  personal  property  in  the  building 
though  there  is  ample  time.**  A  provision  in  a  policy  that  the 
company  shall  not  be  liable  for  loss  caused  "by  neglect  of  the  insured 
to  use  all  reasonable  means  to  save  and  preserve  the  property  at 
or  after  a  fire,  or  when  the  property  is  endangered  by  fire  in  neighbor- 
ing premises,"  requires  the  insured  to  exercise  care  in  saving  and 
preserving  the  property  at  or  after  the  fire  and  prevents  a  recovery 
for  loss  of  so  much  of  the  property  as  could  have  been  saved  by 
the  insured  with  the  exercise  of  due  care  and  the  use  of  reasonable 
means,**  but  such  a  provision  does  not  exempt  the  insured  from 
liability  for  a  loss  caused  by  the  negligence  of  the  insured.*'  Under 
a  statute  requiring  the  insured  to  exercise  ordinary  diligence  in 
protecting  his  property  and  relieving  the  insurer  from  liability  for 
gross  negligence,  the  insurer  is  not  liable  if  the  loss  directly  resulted 
from  a  temporary  change  in  the  use  of  the  property  by  the  assured, 
so  materially  increasing  the  hazard  of  insurance  as  to  make  it  appar- 
ent to  a  person  of  ordinary  intelligence  and  of  reasonable  or  ordi- 
nary care  and  diligence  that  the  danger  from  fire  was  thereby  en- 
hanced.** But  a  negligent  act  of  a  servant  in  causing  a  loss,  of 
which  the  insured  master  knew  nothing,  cannot  be  imputed  to  the 
latter  as  his  wilful  act  of  negligence  within  the  provision  of  a  poUcy 
excepting  loss  from  such  cause.** 

Ins.  Co.,  5  N.  T.  469,  55  Am.  Dec.  360;  German  American  Ins.  Co.,  23  N.  D. 
Cumberland  VaUey  Mut  Protection  139,  134  N.  W.  873,  38  L.B.A.(N.S.) 
Co.  V.  Douglas,  58  Pa.   St.   419,   98  213. 

Am.  Deo.  298;  Pool  v.  Milwaukee  Me-       16.  Note:  6  Ann.  Cas.  589. 
chanic's  Ins.  Co.,  91  Wis.  530,  65  N,       17.  Beavers  v.   Security  Mut.   Ins. 
W.  54,  51  A.  S.  R.  919.  Co.,  76  Ark.  595,  90  S.  W.  13,  6  Ann. 

Note:  45  Am.  Dec.  660,  661,  Cas.    585;    Wertheimer-Swarts    Shoo 

13.  California  Ins.  Co.  v.  Union  Co.  v.  United  States  Casualty  Co.,  172 
Compress  Co.,  133  U.  S.  387,  10  S.  Mo.  135,  72  S.  W.  635,  95  A.  S.  R, 
Ct.  365,  33  U.  S.  (L.  ed.)  730.  500,  61  L.R.A.  766. 

14.  Gove  V.  Farmers'  Mut.  Fire  Ins.  18.  Adair  v.  Southern  Mut.  Ins.  Co., 
Co.,  48  N.  H.  41,  97  Am.  Dec.  572,  107  Ga.  297,  33  S.  E.  78,  73  A.  S. 
2  Am.  Rep.  168.  B.  122,  45  L.R.A.  204. 

Note:  45  Am.  Dec.  661.  19.  Wertheimer-Swarts  Shoe  Co.  v. 

.    15.  First   Nat.   Bank  of  Nome  v.  United  States  Casualty  Co.,  172  Mo. 
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Life  Intv/rande 

405.  In  General. — An  insurer  of  life  may,  of  course,  make  such 
exceptions  from  the  risk  assumed  as  it  sees  fit.  It  may  provide  that 
there  shall  be  no  liability  on  the  part  of  the  insurer  if  the  insured 
die  within  a  year  from  some  cause  or  disease  excepted  from  the 
general  provisions  of  the  contract  of  insurance,**  or  it  may  except 
death  from  the  consequences  of  war,  but  such  an  exception  does 
not  defeat  liability  for  death  caused  by  robbers  though  the  lawless- 
ness was  made  possible  by  war.*  An  exception  of  death  caused  by 
a  duel  relates  to  the  fighting  together  of  two  persons  by  previous 
concert  to  settle  an  antecedent  quarrel,  and  does  not  refer  to  death 
while  engaged  in  a  combat  in  a  sudden  heat  and  passion.*  The 
rule  applicable  in  the  case  of  a  fire  starting  before  and  continuing 
after  the  expiration  of  a  policy,'  does  not  apply  in  the  case  of  life 
policies  so  that  the  fact  that  an  insured  is  in  extremis  at  the  time 
of  the  lapse  of  a  policy  for  nonpayment  of  premium  does  not  permit 
a  recovery  for  death  thereafter  occurring.* 

406.  Death  from  Intemperance  or  While  Intoxicated. — ^A  clause 
that  the  company  will  pay  the  amount  insured  if  in  the  opinion 
of  its  surgeon-in-chief  Uie  party  did  not  die  of  intemperance,  to 
which  he  was  addicted  at  the  time  of  the  issuance  of  the  policy, 
is  a  condition  precedent  to  the  right  of  the  plaintiff  to  recover,  and 
is  not  void  as  contravening  public  policy,  or  ousting  the  courts  of 
their  jurisdiction,  the  agreement  being  complete,  and  the  arbitrator 
designated.*  And  under  a  provision  that  no  liability  shall  exist 
if  death  occurs  /'while  the  insured  was,  or  in  consequence  of  his 
having  been,  under  the  influence  of  intoxicating  drink,"  if  the  in- 
sured was  under  the  influence  of  intoxicating  drink  when  he  died, 
there  can  be  no  recovery,  whether  or  not  the  drunkenness  was  the 
cause,  proximate  or  remote,  of  the  death.*  But  an  insured  who 
dies  from  drinking  wood  alcohol  by  mistake  does 'not  die  from  the 
intemperate  use  of  intoxicating  liquors,  as  wood  alcohol  is  not  an 
intoxicating  liquor.' 

407.  Death  While  Engaged  in  Violation  of  Law. — ^Even  in  the 
absence  of  a  provision  in  a  policy  it  would  seem  that  there  may  be 

135,  72  S.  W.  635,  95  A.  5.  R.  500,  4.  Howell    v.    Knickerbocker    Life 

61  L.R.A.  766.  Ins.  Co.,  44  N.  T.  276,  4  Am.  Rep.  675. 

20.  Redman's  Fraternal  Ace.  Ass'n  5.  Campbell   v.   American   Popular 

v.  Rippey,  181  Ind.  454, 103  N.  E.  345,  Life  Ins.   Co.,  1   McArthur   (D.   C.) 

104  N.  E.  641,  50  L.R.A.(N.S.)  1006.  246,  29  Am.  Rep.  591. 

1.  Welts  V.  Connecticut  Mut.  Life  6.  Shader  v.  Railway  Pass.  Assur. 
Ins.  Co.,  48  N.  Y.  34,  8  Am.  Rep.  518.  Co.,  66  N.  Y.  441,  23  Am.  Rep.  65. 

2.  Baker  v.  Supreme  Lodge,  liniphts  7.  Modem  Woodmen  of  America  v. 
of  Pythias,  103  Miss.  374,  60  So.  333,  Lawson,  UO  Va.  81,  65  S.  E.  509, 135 
Ann.  Cas.  1914B  547.  A.  S.  R.  927. 

3.  See  supra,  par.  118. 
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cases  where  the  death  of  the  insured  caused  by  a  violation  of  law 
will  be  held  to  preclude  a  recovery  on  the  policy.  For  example, 
there  are  cases  to  the  effect  that  the  act  of  the  insured  in  submit- 
ting to  an  illegal  abortion  on  grounds  of  public  poli<^  precludes 
a  recovery  by  the  beneficiary  for  death  so  caused.'  It  may  be  said, 
however,  that  such  a  view  would  not  meet  with  favor  in  a  majority 
of  jurisdictions,  where  even  suicide  while  sane  is  held  not  to  pre- 
clude a  recovery  under  a  policy  containing  no  provision  on  the  sub- 
ject. Not  infrequently  policies  provide  that  no  recovery  shall  be 
Iiad  thereunder  in  case  of  death  while  engaged  in,  or  in  consequence 
of,  a  violation  of  law.  It  is  usually  held,  however,  that  to  prevent 
a  recovery  under  such  a  provision  there  must  be  some  connection 
between  the  unlawful  act  and  the  death  of  the  insured.*  To  work  a 
forfeiture  under  such  clause,  of  course  there  must  be  a  violation  of 
positive  law,  and  while  a  mere  civil  wrong  is  not  within  the  e.xcep- 
tion,  the  offense  need  not  be  a  felony,^**  and  in  pleading  that  death 
was  caused  while  engaged  in  a  violation  of  law  the  same  precision 
is  not  required  as  in  an  indictment.**  A  policy  which  provides  that 
it  shall  be  incontestable  when  it  has  been  in  force  for  a  certain  time 
cannot,  after  such  time,  be  contested  on  the  ground  that  the  insured 
died  in  consequence  of  his  own  criminal  act,  though  the  policy  also 
provides  that  it  shall  be  void  if  death  results  from  such  cause.** 
Some  courts  have  held  that  the  killing  of  the  insured  while  attempt- 
ing to  escape  and  avoid  capture  is  within  the  exception,**  but  other 
courts  have  held  the  contrary,**  and  it  is  clear  that  the  suicide  of 
the  insured,  after  capture  and  to  avoid  trial,  is  not  caused  by  a 
violation  of  law.**  Where  the  insured  was  the  aggressor  in  a  diffi- 
culty the  question  whether  his  death,  caused  by  the  person  assailed, 
was  caused  by  a  violation  of  law  depends  on  the  question  whether 

8.  Hatch  V.  Mutual  Life  Ins.  Co.,  Notes:  60  A.  S.  R.  161;  3  L.R.A. 
120  Mass.  550,  21  Am.  Rep.  541;  Wells  486. 

V.  New  England  Mut.  life  Ins.  Co.,       10.  Note:  3  Ann.  Caa.  873,  874. 
191  Pa.  St.  207,  43  AtL  126,  71  A.       H-  Bloom  v,  Franklin  Life  Ins.  Co., 

S.  R.  763,  53  L.R.A.  327.  97  Ind.  478,  49  Am.  Rep.  469. 

9.  Supreme  Lodge,  etc.  v.  Beck,  181  ^l\S^^'^^  '"'•  So%?y'°'4  T 
U,  S.  49,  21  S.  Ct.  532,  45  U.  S.  (L.  ^  ^^^'  °^  S.  W.  668,  94  A.  S.  R. 
ed.)  741;  Interstate  Life  Assnr.  Co.      ^i  vr  i      o  »        r>      o^r, 

V.  Dalton,  165  Fed.  176,  91  C.  C.  A.       "•  S"??,;  ^^°^  ^f^*  ^^ti  f    «. 
91 A    <>!»  T  R  A  /XTCA   TOO.   <!„r^^<».««       !*•  G"™!    V.    Western    Mut    Ben. 
210,  23  L.R.iL(N.S.)   722,   Supreme  j^,      ^0  Neb.  620,  31  N.   W.  122, 

iti:'£:m'^Ts''lV!2  Lit'.fj) '''  ^'-'^  '"^^  ^'^'^ 

Ann.  Cas.  307,  13  L.R.A.(N.S.)  258  ^otas:  3  L.R.A.  486;  3  Ann.  Cas. 
and  note;  Bloom  v.  Franklin  Life  Ins.  g74, 

Co.,  97  Ind.  478,  49  Am.  Rep.  469;  16.  Kerr  ▼.  Minnesota  Mut.  B«i. 
Bradley  v.  Mutual  Ben.  Life  Ins.  Co.,  Ass'n,  39  Minn.  174,  39  N.  W.  312, 
45  N.  Y.  422,  6  Am.  Rep.  115.  12  A.  S.  R.  63L 
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the  killing  was  legally  justifiable.**  If  he  was  killed  while  engaged 
in  the  assault,  ordinarily  there  can  be  no  recovery,*'  unless  when  he 
made  the  assault  he  believed,  and  had  reasonable  ground  to  b^eve, 
that  he  was  in  danger  of  losing  his  life  or  suffering  great  bodily  harm 
at  the  hands  of  the  other  party,  and  that  it  was  necessary  that  he 
should  act  as  he  did  to  protect  himself.**  A  person  killed  by  the 
husband  of  one  vhom  he  is  assaulting  is  killed  while  engaged  in  a 
violation  of  law,**  though  such  is  not  the  case  where  the  insured 
was  killed  while  having  intercourse  with  the  wife  or  immediately 
thereafter ;  ^*  but  if  he  abandons  bis  act,  and,  while  in  good  faith  re- 
treating to  avoid  further  difficulty,  is  killed  by  his  adversary,  the 
death  is  not  in  violation  or  attempted  violation  of  any  criminal  law.* 
Where,  however,  after  the  insured  has  abandoned  an  assault,  the 
assault  is  continued  by  a  conspirator,  and  the  insured  is  killed  by 
the  accidental  discharge  of  his  adversary's  gun,  it  must  be  deemed 
to  be  due  to  the  act  of  the  conspirator,  for  which  the  insured  is 
responsible,  and  there  can  be  no  recovery.' 

408.  Death  at  Hands  of  Justice;  Legal  Execution. — The  position 
has  been  taken  by  courts  of  high  standing  that  where  the  death 
of  the  insured  is  the  result  of  his  legal  execution  there  can  be  no 
recovery,  on  the  policy,  though  death  so  caused  is  not  excepted. 
This  decision  is  placed  on  grounds  of  public  policy.  It  is  said  that 
a  policy  expressly  insuring  against  such  an  event  would  be  void. 
and  on  this  premise  it  is  reasoned  that  an  implied  exception  mu.^t 
be  made  in  such  cases.*  This  reasoning  has  been  overcome,  on  the 
other  hand,  under  a  constitutional  provision  that  a  conviction  of 
crime  shall  not  work  a  corruption  of  blood,  it  being  held  that  a 
recovery  cannot  be  denied  where  the  policy  contains  no  exception.* 

16.  Supreme  Lodge,  etc.  y.  Bradley,  A.  8.  R.  216,  12  Ann.  Cas.  307,  13 
73  Ark.  274,  83  S.  W,  1055,  108  A.  L.R.A.(N.S.)  258. 

S.  R.  38,  3  Aim.  Cas.  872  aod  note,  1.  Supreme  Lodge,  etc.  v.  Bradlev, 
67  L.U.A.  770;  Bradley  v.  Mutual  73  Ark.  274,  83  S.  W.  1055,  108  A. 
Ben.  Life  Ins.  Co.,  45  N.  Y.  422,  6  S.  R.  38,  3  Ann.  Cas.  872,  67  L.R.A. 
Am.  Rep.  115;  Overton  v.  8t.  Louis  770. 

Mut.  Life  Ins.  Co.,  39  Mo.  122,  90       2.  Murray  v.  New  York  Life  Ins. 

Am.  Dec.  455.  Co.,  96  N.  Y.  614,  48  Am.  Rep.  658. 

Note:  13  L.R.A.(N.S.)  258  et  seq.       3.  Burt  v.  Union  Cent.  Life  Ins.  Co., 

17.  Payne  v.  Union  Life  Guards,  187  U.  S.  362,  23  S.  Ct.  139,  47  U.  S. 
136  Mich.  416,  99  N.  W.  376,  112  A.  (L.  ed.)  216,  affirming  105  Fed  419, 
S.  R.  368.  44  C.  C.  A.  548,  59  L.R.A.  393;  North- 

18.  Knights  of  Maccabees  of  World  western  Mut.  Life  Ins.  Co.  v.  McCuc, 
▼,  Shields,  156  Kv.  270,  160  S.  W.  223  U.  S.  234,  32  S.  Ct.  220,  56  U.  S. 
1043,  49  L.R.A.(N.S.)  853.  (L.  ed.)  419,  reversing  167  Fed.  435, 

19.  Bloom  v.  Franklin  life  Ins.  Co.,  93  C.  C.  A.  71. 

97  Ind.  478,  49  Am.  Rep.  469.  Notes:    6   LJI.A.   496;    14   L.R.A. 

20.  Supreme   Lodge,   etc.   v.   Cren-    (N.S.)  356;  13  Ann.  Cas.  133. 
shaw,  129  Ga.  195,  58  S.  £.  628,  121       4.  Collins  v.  Metropolitan  Life  Ins. 
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In  this  connection  it  may  bd  suggested  that  the  reasoning  of  the 
courts  denying  a  recovery,  if  sound,  would  apply  to  cases  in  which 
no  question  of  want  of  liability  has  ever  been  suggested.  For  example, 
in  the  absence  of  a  provision  excepting  war  risks  if  the  reasoning  of 
these  courts  is  correct,  no  recovery  under  a  policy  on  an  enemy's 
life  would  be  permitted,  as  obviously  a  citizen  woidd  not  be  permit- 
ted directly  to  insure  an  enemy  against  death  in  battle.  Neverthe- 
less such  losses  have  been  paid,  it  is  believed,  and  recovery  has  been 
permitted  without  question  on  policies  excepting  death  by  the  hand 
of  justice,  either  punitive  or  preventive.' 

409.  Heath  Caused  by  Beneficiary. — A  beneficiary  who  has  mur- 
dered the  insured  cannot  recover  under  the  policy,*  unless  he  was 
insane,  in  which  event  his  rights  are  not  affected.'  The  rule  pro- 
hibiting a  murderer  to  succeed  to  the  estate  of  his  victim  also  pre- 
cludes an  insured  person's  estate  from  recovering,  as  against  his 
wife's  next  of  kin,  the  proceeds  of  a  policy  payable  to  the  wife  of 
the  deceased,  where  he  murdered  his  wife  and  then  committed  sui- 
cide.* But  the  act  of  the  beneficiary  does  not  relieve  the  insurer 
from  liability.  In  such  a  case  the  insurance  money  forms  a  part 
ei  tlie  estate  of  the  insured  and  may  be  recovered  by  his  administrator, 
as  if  no  beneficiary  had  been  designated,'  or,  in  the  case  of  a  benefit 
society,  goes  to  the  persons  designated  as  entitled  thereto  in  the  event 
of  a  failure  of  the  designation.** 

410.  Suicide  Generally. — In  the  case  of  a  policy  payable  to  the 
estate  of  the  insured  it  is  without  doubt  the  rule  that  intentional 
.self-destruction  by  the  assured  when  of  sound  mind  is  itself  a  defense 
to  an  action  on  the  policy,  even  if  the  policy  does  not  expressly 
declare  that  it  shall  be  void  in  such  a  case.**    It  is  said  that  if  a 

Co.,  232  111.  37,  83  N.  E.  542,  122  ed  Workmen,  159  111.  619,  43  N.  E. 

A.  S.  R.  54,  13  Amu  Cas.  129,  14  772,  50  A.  S.  R.  183,  31  L.R,A.  67. 
L.R.A.(N.S.)    356.  8.  Box  v.  Lanier,  112  Tenn.  393,  79 

5.  Supreme  Lodge,  etc.  v.  Crenshaw,  S.  'W.  1042,  64  L.R.A.  458. 

129  Ga.  195,  58  S.  £.  628,  121  A.  9.  Schmidt  v.  Northern  life  Ass'n, 
S.  R.  216, 12  Ann.  Cas.  307, 13  L.R.A.  112  la.  41,  83  N.  W.  800,  84  A.  S.  R. 
(N.S.)   258.  323,  51  L.R.A.  141;  New  York  life 

6.  New  York  Mut.  Life  Ins.  Co.  v.  Ins.  Co.  v.  Davis,  96  Va.  437,  32  S. 
Armstrong,  117  U.  S.  591,  6  S.  Ct.  E.  475,  44  L.R.A.  305  (murder  by 
877,  29  U.  S.  (L.  ed.)  997;  Schmidt  v.  assig^nee  merely  entitled  to  reimbnise- 
Northem  Life  Ass'n,  112  la.  41,  83  ment). 

N.  .W.  800,  84  A.  S.  R.  323,  51  L.R.A.  10.  Supreme  Lodge,  etc  v,  Menk- 

141;  Filmore  v.Metropoliten  Life  Ins.  hausen,  209  111.  277,  70  N.  E.  567, 

Co.,  82  Ohio  St.  208,  92  N.  E.  26, 137  101  A.  S.  R.  239,  65  L.R.A.  508. 

A.  S.  R.  778,  28  L.R.A.(N.S.)  675  and  11.  Ritter  v.  Mutual  life  Ins.  Co. 

note.  of  New  York,  169  U.  S.  139,  18  S. 

Notes:  2  Ann.  Cas.  659;  14  Ann.  Ct.  300,  42  U.  S.  (L.  ed.)  693,  aCBrm- 

Cas.  99.  ing  70  Fed.  954,  17  C.  C.  A.  537,  42 

7.  Holdom  T.  Ancient  Order  of  Unit-  L.R.A.  583;  Supreme  Commandery  v. 

1228 


Digitized  by 


Google 


14  R.  C.  L.  INSURANCE  §  410 

policy  taken  out  for  the  benefit  of  the  estate  of  the  insured  expressly 
provides  for  the  payment  of  the  sum  stipulated  when  or  if  the 
assured,  in  sound  mind,  took  his  own  life,  the  contract,  even  if  not 
prohibited  by  statute,  will  be  held  to  be  against  public  policy,  in 
that  it  tempted  or  encouraged  the  assured  to  commit  suicide  in 
order  to  make  provision  for  those  dependent  upon  him,  or  to  whom 
he  was  indebted.**  But  where  a  third  person,  named  as  beneficiary, 
has  a  vested  interest  in  the  policy  his  rights  are  not  defeated  by  the 
intentional  suicide  of  the  insured,**  and  even  where  a  third  person 
having  no  vested  rights  is  beneficiary,  suicide  while  sane  has  been 
held  by  some  courts  not  to  preclude  a  recovery  in  the  absence  of  a 
provision  in  the  policy,**  tiiough  there  is  good  authority  that  in 
the  latter  case  there  can  be  no  recovery.*'  If  a  policy  contains  no 
provision  on  the  subject,  the  suicide  of  the  insured  while  insane 
is  as  much  insured  against  as  death  resulting  from  any  other  physical 
afl9iction.*'  Where  the  insurance  is  taken  out  in  contemplation  of 
suicide  the  courts  hold,  apparently  without  exception,  that  suicide 
is  a  defense,  notwithstanding  the  Iswsk  of  a  provision  in  regard  thereto, 
on  the  ground  that  the  suicide  in  such  a  case  is  a  fraud  on  the  insurer, 

Ainsworth,  71  Ala.  436,  46  Am.  Rep.  83,  63  L.R.A.  347;  Patterson  v.  Nat- 

332;    Davis   v.    Supreme    Council    of  ural  Premium  Mut.  Life  Ins.  Co.,  100 

Roval   Arcanum,   195   Mass.   402,   81  Wis.  118,  75  N.  W.  980,  69  A..  S.  R. 

N.  E.  294, 11  Ann.  Cas.  777, 10  L.R.A.  899,  42  L.R.A.  253. 

(N.S.)  722;  Weber  v.  Supreme  Tent,  Note:  59  Am.  Dec.  488. 

etc.,  172  N.  Y.  490,  65  N.  E.  258,  92  There  is  some  authority  for  the  prop- 

A.  S.  R.  753.  osition  that  there  can  be  no  recovery 

Notes:  59  Am.  Dec.  487;  14  Eng.  even  in  such  a  case.    Notes:  84  A.  S. 

Rul.  Cas.  13,  R.  542;  8  L.R.A.(N.S.)  1125;  8  Ann. 

12.  Ritter  ▼.  Mutual  Life  Ins.  Co.  Cas.  162;  11  Ann.  Cas.  779. 

of  New  Yort,  169  U.  S.  139.  18  S.  14.  Grand  Legion,  etc.  v.  Beaty,  224 

Ct.  300,  42  U.  S.  (L.  ed.)  693.  111.  346,  79  N.  E.  565,  8  Ann.  Cas. 

Note:  8  Ann.  Cas.  164.  160  and  note,  8  L.R.A.(N.S.)  1124  and 

IS.  Grand  Legion,  etc.  v.  Beaty,  224  note;   Kerr  v.  Minnesota   Mut.   Ben. 

111.  346,  79  N.  E.  565,  8  Ann.  Cas.  Ass'n,  39  Minn.  174,  39  N.  W.  312, 12 

•160,  8  L.R.A.(N.S.)   1124  and  note;  A.  S.  R.  631. 

Seiler   v.   Economic   Life   Ass'n,   105  16.  Davis   v.    Supreme    Council   of 

la.  87,  74  N.  W.  941,  43  L.R.A.  537;  Royal   Arcanum,  195  Mass.   402,   81 

Lange  v.  Royal  Highlanders,  75  Neb.  N.  E.  294,  10  L.R.A.(N.S.)   722,  11 

188,  106  N.  W.  224,  110  N.  W.  1110,  Ann.  Cas.  777  and  note;  Shipman  v. 

121  A.  S.  R.  786, 10  L.R.A.(N.S.)  666;  Protected  Home  Circle,  174  N.  Y.  398, 

Campbell  v.  Supreme  Conclave,  66  N.  67  N.  E.  83,  63  L.R.A.  347. 

J.  L.  274,  49  Atl.  550,  54  L.R.A.  576;  Note:  8  L.R.A.(N.S.)  1126,  1127. 

Fitch  T.  American  Popular  Life  Ins.  16.  Grand  Lodge  Independent  Order, 

Co.,  59  N.  Y.  557,  17  Am.  Rep.  372;  etc.  v.  Wieting,  168  111.  408,  48  N.  E. 

Darrow  v.  Family  Fund  Soc,  116  N.  59,  61  A.  S.  R.  123;  Supreme  Con- 

T.  537,  22  N.  E.  1093,  15  A.  S.  R.  clave,  etc.  v.  Miles,  92  Md.  613, 48  Atl. 

430,  6  L.R.A.  495,  overruled  on  an-  845,  84  A.  S.  R.  528. 

other  point  by  Shipman  v.  Protected  Notes:  35  L.R.A.  258;  8  Ann.  Cas. 

Home  Circle,  174  N.  Y.  398,  67  N.  E.  162. 
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and  that  to  permit  a  recovery  would  be  against  public  policy.*'  Of 
course  where  suicide  is  not  a  crime,  death  by  this  means  does  not  come 
within  the  violation  of  law  exception/*  but  it  ia  otherwise  where 
suicide  is  a  crime.** 

411.  General  Provision  against  Suicide. — ^Policies  frequently  pro- 
vide against  liability  for  death  by  suicide,  and  such  a  provision  is 
valid  and  defeats  a  recovery  where  the  insured  committed  suicide 
while  sane.**  A  certificate  of  membership  and  the  application  there- 
for, which  provide  against  liability  in  case  of  death  by  suicide,  con- 
stitute a  contract  between  the  parties  prevailing  over  by-laws  of  the 
association  which  do  not  authori2e  such  limitation  upon  liability.* 
It  is  umversally  recognized,  however,  that  self-destruction  while  insane 
ia  not  suicide  within  such  a  provision,*  and  that  a  condition  avoiding 
a  policy  if  the  insured  shall  die  "by  his  own  hand"  or  "by  his  own 
act"  is  equivalent  to  a  proviso  against  suicide  or  intentional  self- 
destruction;  •  the  only  conflict  in  the  authorities  is  with  reference 
to  the  degree  of  insanity  which  will  nullify  the  provision.  In  Eng- 
land suicide  by  an  insane  person  is  held  to  be  within  a  provision 
against  suicide,  where  the  insured  knew  the  physical  nature  of  his 
act,  and  this  rule  has  some  support  in  this  coiintry.*    Another  view 

17.  Lange  t.  Royal  Highlanders,  75  20.  Note:  84  A.  S.  R.  544. 
Neb.  188,  106  N.  W.  224,  110  N.  W.  1.  McCoy  v.  Northwestern  Mut.  Re- 
1110.  121   A.   S.   R.  786,  10  L.R.A.  lief  Aas'n,  92  Wis.  577,  66  N.  W.  697, 
(N.S.)    666;   Smith  v.  National  Ben.  47  L.R.A.  681. 

Soc,  123  N.  Y.  85,  25  N.  E.  197,  9  2.  Phillips  v.   Louisiana   EquiUble 

L.R.A.  616.  Life  Ins,   Co.,  26  La.  Ann.  404,  21 

Notes:  84  A.  S.  R.  555;  8  L.R.A.  Am.  Rep.  549;  Eastabrook  v.  Union 

(N.S.)   1127;  8  Ann.  Cas.  163.  Mut.  Life  Ins.  Co.,  54  Me.  224,  89  Am. 

18.  Royal  Circle  v.  Achterrath,  204  Dec.  743;  Breasted  v.  Farmers'  Loan, 
111.  549,  08  N.  E.  492,  98  A.  S.  R.  etc.,  Co.,  8  N.  Y.  299,  59  Am.  Dee, 
224,  63  L.R.A.  452;  Darrow  v.  Family  482;  Weber  v.  Knights  of  Maccabeea 
Fund  Soc,  116  N.  Y.  537,  22  N.  E.  of  World,  172  N.  Y.  490,  65  N,  E. 
1093,  15  A.  S.  B.  430,  6  L.R.A.  495,  258,  92  A.  S.  R.  753. 

overruled  on  another  point  by  Ship-  Note:  35  L.R.A.  258  et  seq. 

man  v.  Protected  Home  Circle,  174  N.  3.  New  York  Mut.  L.  Ins.  Co.  v.  • 

Y.  398,  67  N.  E.  83,  63  L.R.A.  347;  Wiswell,  56  Kan.  765,  44  Pac.  996  35 

Patterson  v.  National  Premium  Mut.  L.R.A.  258 ;  Eastabrook  v.  Union  Mut. 

Life  Ins.  Co.,  100  Wis.  118,  75  N.  W.  Life  Ins.   Co.,  54  Me.  224,  89   Am. 

980,  69  A.  S.  R.  899,  42  L.R.A.  252  Dee.  743;  Blackstone  v.  Standard  Life, 

(coranion  law  crime  held  absolute).  etc.,  Ins.  Co.,  74  Mich.  592,  42  N.  W. 

Notes:  84  A.  S.  R.  543;  13  L.R.A.  156,  3  L.R.A.  466;  Breasted  v.  Farm- 

(N.S.)  262.  ers*  Loan,  etc.,  Co.,  8  N.  Y.  299,  59 

See  supra,  par.  407.  Am.  Deo.  482  and  note;  Sehultz  v. 

19.  Shipman  v.  Protected  Home  Insurance  Co.,  40  Ohio  St.  217,  48 
Circle,  174  N.  Y.  398,  67  N.  E.  83,  Am.  Rep.  676;  Phadenhaner  v.  Ger- 
63  L.R.A.  347  (suicide  crime  at  com-  mania  Lafe  Ins.  Co.,  7  Heisk.  (Tenn.) 
mon   law,   presumption   applied   that  567, 19  Am.  Rep.  623. 

common  law  in  force  where  suicide      Note:  17  L.R.A.(N.S.)  26L 
look  place).  4.  Cooper    ▼.    Massachusetts    Mut. 
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is  tiiat  the  insured  must  be  insane  to  such  a  degree  as  to  render  him 
unconscious  that  his  act  will  cause  his  death,  or  that  he  must  com- 
mit it  under  the  influence  of  some  insane  impulse  which  he  cannot 
resist,  in  order  to  take  the  case  out  of  the  proviso.*  The  prevail- 
ing view,  however,  is  that  the  proviso  attaches,  and  there  can  be 
no  recovery,  if  the  assured,  being  in  the  possession  of  his  ordinary 
reasoning  faculties,  from  anger,  pride,  jealousy,  or  a  desire  to  escape 
from  the  ills  of  life,  intentionally  takes  his  own  life.  Even  though 
death  is  caused  by  the  voluntary  act  of  the  insured,  he  knowing  and 
intending  that  death  shall  be  the  result  of  his  act,  yet  if  his  reason- 
ing faculties  are  so  far  impaired  that  he  is  not  able  to  understand 
the  moral  character,  the  general  nature,  consequences  and  efiFect  of 
the  act  he  is  about  to  commit,  or  when  he  is  impelled  thereto  by 
an  insane  impulse,  which  he  has  not  the  power  to  resist,  such  death 
is  not  within  the  contemplation  of  the  parties  to  the  contract,  and 
the  insurer  is  liable.'  Whatever  may  be  the  phrase  employed,  whether 
it  be  "commit  suicide,"  or  "death  by  suicide,"  or  "death  by  his  own 
act,"  or  "take  his  own  life,"  or  other  equivalent  expression,  it  would 
be  most  unreasonable  to  interpret  it  as  including  death  by  accident, 
or  by  mistake,^  even  though  the  insured  was  guilty  of  negligence.* 

Life  Ins.  Co.,  102  Mass.  227,  3  Am.  L.R.A.  486  and  note;  Schultz  v.  Insur- 

Rep.  451  and  note.  ance  Co.,  40   Ohio  St.  217,  48  Am. 

Notes:  59  Am.  Dec.  489,  492;  35  Rep.  676;  Connecticut  Mut.  Life  Ins. 

L.R.A.  259,  260;  14  Eng.  Rul.  Cas.  Co.  v.  Groom,  86  Pa.  St.  92,  27  Am. 

13.  Rep.  689;  Phadenhauer  v.  Germania 

5.  Van  Zftndt  v.  Mutual  Ben.  Life  Life  Ins.  Co.,  7  Heisk.  (Tenn.)  507, 
Ins.  Co.,  55  N.  Y.  169,  14  Am.  Rep.  19  Am.  Rep.  623. 

215.  Notes:    59   Am.   Dec.   491;    3   Am. 

6.  Mutual  Life  Ins.  Co.  v.  Terry,  15  Rep.  455  et  seq.;  84  A.  S.  R.  546; 
Wall.  580,  21  U.  S.  (L.  ed.)  236;  35  L.R.A.  261,  262;  14  Eng.  Rul.  Cas. 
Charter  Oak  Life  Ins.  Co.  v.  Rodel,  23. 

95  U.  S.  232,  24  U.  S.  (L.  ed.)  433;  7.  Supreme   Commandery  v.   Ains- 

Manhattnn  Life  Ins.  Co.  v.  Broughton,  worth,  71  Ala.  436,  46  Am!  Rep.  332; 

109  U.  S.  121,  3  S.  Ct.  99,  27  U.  S  Equitable  Life  Assur.  Soc.  of  United 

(L.   ed.)    878;    Accident  Ins.   Co.   v  States  v.  Paterson,  41  Ga,  338,  5  Am. 

Crandal,  120  U.  S.  527,  7  S.  Ct.  685,  Rep.  535;  Northwestern  Mut.  Life  Ins. 

30  U.   S.    (L.  ed.)   740;   Connecticut  Co.  v.  Hazelett,  105  Ind.  212,  4  N.  E. 

Mut.  Life  Ins.  Co.  v.  Akens,  150  U.  582,   55   Am.   Rep.   192;   Brignac   v. 

S.  468,  14  S.  Ct.  155,  37  U.  S.   (L.  Pacific   Mut.   Life   Ins.   Co.  of  CaU- 

ed.)   1148   ("self-destruction,"  in  any  fomia,  112  La.  574,  36  So.  595,  66 

form,  except  upon  proof  of  disease  L.R.A.  322;  Penfold  v.  Universal  Life 

or  of  accident  without  the  voluntary  Ins.  Co.,  85  N.  T.  317,  39  Am.  Rep. 

act  of  the  insured") ;  Ritter  V.  Mutual  660;   Brown   v.    Sun    Life   Ins.    Co., 

Life  Ins.  Co.,  70  Fed.  954,  28  U.  S.  (Tenn!)  57  S.  W.  415,  51  L.R.A.  252. 

App.  612,  17  C.  C.  A.  537,  42  L.R.A.  Notes:  59  Am.  Dec.  489;  84  A.  S. 

583,  affirmed  169  U.  S.  139,  18  S.  Ct.  R.  542;  3  L.R.A.  487;  17  L.R.A.  (N.S.) 

300,  42  U.   S.    (L.  ed.)    693;   Grand  262. 

Lodge  of  Mutual  Aid  v.  Wieting,  168  8.  Courtemanche  v.  Supreme  Court, 

Dl,  408,  48  N.  E.  59,  61  A.  S.  R.  123;  etc.,  136  Mich.  30,  98  N.  W.  749,  112 

Blackstone  v.  Standard  Life,  etc.,  Ins.  A.  S.  R.  345,  64  L.R.A.  668. 

Co.,  74  Mich.  592,  42  N.  W.  156,  3  Note:  84  A.  S.  R.  642. 
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On  similar  principles  death  caused  by  the  voluntary  taking  of  car- 
bolic acid  by  an  insured  person,  not  with  the  intent  to  kill  himself, 
but  to  frighten  his  wife  into  giving  him  money,  is  not  within  a 
clause  in  the  insurance  policy  exempting  the  insurer  from  liability 
in  case  of  suicide  or  self-destruction." 

412.  Provision  against  Suicide  "Sane  or  Insane." — ^To  avoid  dis- 
putes as  to  the  meaning  of  "suicide"  and  definitely  to  fix  the  extent 
of  the  risk,  it  is  not  uncommon  to  incorporate  a  condition  in  an 
insurance  contract  that  it  shall  be  void  if  tiie  insured  die  by  suicide 
sane  or  insane.  No  reason  is  seen  why  a  stipulation  exempting  the 
insurer  from  liability  for  acts  of  the  insured  committed  while  insane 
should  not  be  enforced  and  such  a  provision  is  generally  conceded 
to  be  valid,*'  and  to  preclude  a  recovery  where  tiie  insured  compre- 
hended the  physical  act  of  suicide,  though  he  could  not  judge  the 
nature  of  his  act  because  of  insanity.**  A  certificate  of  a  benevolent 
order  providing  that  it  shall  be  void  if  the  member  die  by  his  own 
hand,  unless  he  is  insane,  though  made  on  an  application  stating 
that  it  is  subject  to  all  the  provisions  of  the  constitution,  is  not  con- 
trolled by  a  constitutional  provision  that  there  shall  be  a  condition 
in  every  certificate  making  it  void  if  the  member  die  by  his  own 
hand  "whether  sane  or  insane,"  since  this  is  not  a  general  provision 
of  the  constitution  or  by-laws  making  all  certificates  void  if  the  insured 
shall  commit  suicide,  but  specifically  relates  to  those  certificates  of 
which  that  condition  shall  be  made  a  part.**  The  general  rule  is 
that  a  provision  that  a  policy  of  life  insurance  shall  be  void  if  the 
insured  shall  die  by  his  own  hand  "whether  sane  or  insane"  covers 
every  case  of  suicide  irrespective  of  the  state  of  mind  of  the  insured, 
and  regardless  of  the  nature  of  the  insanity.**    But  there  is  authority 

9.  Courtmanche  v.  Supreme  Court,  Kan.  678,  57  Pac.  936,  72  A.  S.  R. 
etc.,  136  Mich.  30,  98  N.  W.  749,  112  380;  Masonic  Life  Ass'n  of  New  York 
A.  S.  R.  345,  64  L.R.A.  668.  v.  Pollard,  121  Ky.  349,  89  S.  W.  219, 

10.  Supreme  Commandery,  etc.  v.  123  A.  S.  R.  198;  Streeter  v.  Western 
Ainsworth,  71  Ala.  436,  46  Am.  Rep.  Union  Mat.  Lafe,  etc.,  Soc,  65  Mich. 
332;  Hart  v.  Modem  Woodmen  of  199,  31  N.  W.  779,  8  A.  S.  R.  882; 
America,  60  Kan.  678,  57  Pac.  936,  72  Clemens  v.  Royal  Neighbors  of  Ameri- 
A.  S.  R.  380;  Adkins  v.  Columbia  Life  ca,  14  N.  D.  116,  103  N.  W.  402,  8 
Ins.  Co.,  70  Mo.  27,  35  Am.  Rep.  410;  Ann.  Cas.  1111;  Cady  v.  FideUty,  etc, 
Chambers  v.  Supreme  Tent,  etc.,  200  Co.  of  New  York,  134  Wis.  322,  113 
Pa.  St.  244,  49  Atl.  784,  86  A.  S.  R.  N.  W.  967,  17  L.R.A.(N.S.)  260  and 
716.  note. 

Notes:  59  Am.  Dec.  495;  35  L.R.A.  Notes:  84  A.  S.  R.  550  et  seq.;  17 

262,  263.  L.R.A.  90, 

11.  Bigelow  V.  Berkshire  Life  Ins.  12.  Sovereign  Camp  of  Woodmen 
Co.,  93  U.  S.  284,  23  U.  S.  (L.  ed.)  of  World  v.  Fraley,  94  Tex.  200,  59 
918  (leaving  open  the  question  of  the  S.  W.  879,  51  L.R.A.  898. 

effect  of  such  insanity  as  destroyed  13.  Moore  v.  Northwestern  Mut.  Life 
loiowledge  of  the  physical  act)  -,  Hart  Ins.  Co.,  192  Mass.  468,  78  N,  E.  488, 
T   Modem  Woodmen  of  America,  60  7  Ann.  Cas.  656  and  note;   Scberar 
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(for  the  most  part  inferential  rather  tiian  direct)  that  even  under 
a  clause  avoiding  the  policy  in  the  event  of  the  suicide  of  the  insured 
"sane  or  insane"  a  recovery  may  be  had  on  the  policy  if  the  insured 
was  so  insane  at  the  time  he  committed  the  act  of  self-destruction 
that  he  did  not  understand  the  physicid  consequences  of  his  act  or 
have  the  intention  to  take  his  own  life.^*  If  a  policy  provides  that 
it  shall  be  void  "if  the  insured  should  die  by  self-destruction,  whether 
sane  or  insane,"  his  beneficiary  cannot  recover  if  it  is  shown  that 
voluntary  starvation  caused  or  hastened  the  insured's  death,  although 
he  was  at  the  time  fatally  ill  with  scurvy,  which  would  have  ulti- 
mately caused  his  death.*' 

413.  Incontestable  Clauses. — ^If  a  policy  provides  that  it  shall  be 
incontestable  after  a  certain  period,  except  for  certain  causes,  death 
by  suicide  not  being  one  of  them,  the  incontestable  clause  applies 
in  case  of  the  death  of  the  insured  by  suicide,  although  the  policy 
contains  another  clause,  providing  that  death  by  suicide  is  not  a  risk 
assumed  by  the  insurer.**  But  it  would  seem  that  a  provision  for 
reduced  liability  in  the  case  of  death  by  suicide  is  not  affected  by 
the  incontestable  clause.*'  A  provision  in  a  policy  for  nonliability 
in  the  event  of  suicide  within  one  year  "after  the  issuance"  of  the 
policy  means  a  year  after  its  date  where  premiums  are  paid  from 
its  date  and  other  parts  of  the  policy  show  that  the  day  of  its  date 
was  considered  the  day  of  its  issuance.**  In  the  case  of  a  term  policy 
convertible  without  re-examination,  some  courts  hold  that  the  date 
of  the  operation  of  the  incontestable  clause  as  to  suicide,  contained 
in  the  substituted  policy,  relates  back  to  the  date  of  the  term  policy,*' 

V.  Prudential  Ins.  Co.,  63  Neb.  530,  224,  63  L.R.A.  452  j  Goodwin  v.  Prov- 

88  N.  W.  687,  56  L.R.A.  611;  Billings  ident  Sav.  Life  Aasur.  Ass'n,  97  la. 

V.   Accident   Ins.    Co.,   64   Vt.   78,   2  226,  66  N.  W.  157,  59  A.  S.  R.  411, 

Atl.  656,  33  A.  S.  R.  913,  17  L.R.A.  32    L.R.A.   473;    Supreme   Court   of 

89.  Honor  v.  Updegrafl,  68  Kan.  474,  75 

Notes:  59  Am.  Dec.  495;  84  A.  S.  Pac.  477,  1  Ann.  Cas.  309  and  note; 

R.  552  et  seq.;  3  L.R.A.  487;  17  L.R.A,  Mareck  v.  Mutual  Reserve  Fund  Life 

(N.S.)    265.  Ass'n,  62  Minn.  39,  64  N.  W.  68,  54 

14.  Masonic  Life  Ass'n  of  New  York  A.   S.  R.  613. 

V.  PoUard,  121  Ky.  349,  89  S.  W.  219,  Notes:  84  A.  S.  R.  554;  42  L.R.A. 

123  A.  S.  R.  198;  Streeter  v.  Western  253  et  seq. 

Union  Mat.  Life,  etc.,  Soc,  65  Mich.  17.  Childress  v.  Fraternal  Union  of 

199,  31  N.  W.  779,  8  A.  S.  R.  882;  America,  113  Tenn.  252,  82  S.  W.  832, 

Cady   V.   Fidelity,  etc.,   Co.   of   New  3  Ann.  Cas.  236. ' 

York,  134  Wis.  322,  113  N.  W.  967,  18.  Anderson  v.  Mutual  Life  Ins. 

17  L.R.A.(N.S.)  260  and  note.  Co.  of  New  York,  164  Cal.  712,  130 

Nfltcs:  17  L.R.A.  90;  7  Ann.  Cas.  Pac.  726,  Ann.  Cas.  1914B  903;  Har- 

660.          .  rington   v.   Mutual   Life  Ins.   Co.<o( 

15.  Union  Cent.  Life  Ins.  Co.  v.  Fox,  New  York,  21  N.  D.  447,  131  N.  W, 
106  Tenn.  347,  61  S.  W.  62,  82  A.  S.  246,  34  L.R.A,(N.S.)  373. 

R.  885.  19.  Silliman    v.   International    Lif« 

16.  Royal  Circle  v.  Aditerrath,  204  Ins.  Co.,  131  Tenn.  303,  174  S.  W. 
m.  549,  68  N.  E.  492,  98  A.  S.  R.  1131,  L.R.A.1915F  707. 
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but  the  better  view  seems  to  be  that  the  date  of  the  substituted  policy 
governs.**  Where,  however,  a  new  certificate  is  issued  for  the  purpose 
of  effecting  a  change  of  beneficiary,  the  date  of  the  original  certifi- 
cate governs.*  A  provision  that  suicide  shall  be  no  defense  to  an 
action  to  recover  tiie  insurance  money  if  the  policy  had  been  in 
force  for  one  year  at  the  time  of  the  death  relates  to  the  time  of  the 
suicidal  act,  and  therefore  if  the  insured  commits  suicide  while  sane, 
after  the  expiration  of  one  year  from  the  date  of  the  policy,  the  com- 
pany is  liable,  even  though  it  appears  that  the  act  of  the  suicide  was 
premeditated  before  the  expiration  of  the  year,  and  was  delayed  to 
avoid  its  effect  on  the  policy.' 

414.  Waiver  and  Estoppel  as  to  Suicide. — A  policy  cannot  be  broad- 
ened out  by  the  application  of  the  law  of  waiver  or  estoppel,  so  as  to 
cover  a  case  of  death  by  suicide  which  is  excluded  from  the  policy 
by  its  terms.*  Accordingly  the  right  to  set  up  the  defense  of  sui- 
cide is  not  waived  by  refusing  to  accept  a  past  due  premium  on  the 
ground  that  the  policy  has  lapsed.*  Nor  is  an  option  of  the  insurer 
to  refund  premiums  paid,  with  interest,  or  to  pay  the  amount  of  the 
policy  on  the  life  of  one  who  died  by  his  own  hand  while  insane, 
according  to  the  equities  of  the  case,  waived  by  failure  to  make  its  elec- 
tion within  the  sixty  days  ordinarily  allowed  after  proofs  of  loss  for 
payment,  if  it  is  made  within  a  reasonable  time.* 

415.  Statutes  as  to  Suicide. — ^The  exclusion  of  suicide  as  a  defense 
in  suits  on  policies  of  life  insurance  unless  such  suicide  was  contem- 
plated at  the  time  application  was  made  for  the  policy  is  a  legitimate 
exertion  of  power  by  the  state,*  and  a  mutual  benefit  certificate  is  a 
life  insurance  policy  within  the  meaning  of  such  a  statute.'  Self- 
destruction  while  insane  is  as  much  within  the  provisions  of  such 
a  statute  as  is  the  taking  of  one's  own  life  voluntarily  while  sane 
and  in  the  full  possession  of  one's  mental  faculties.*  The  insured 
can  be  held  to  have  "contemplated  suicide"  so  as  to  defeat  a  recov- 
ery under  such  a  statute  only  when  he  intended  or  had  resolved 

20.  Qans  v.  Aetna  Life  Ins.  Co.  of  L.R.A.  690  (three  months  held  reason- 
Hartford,  214  N.  Y.  326,  108  N.  E.  able  time). 
443,   L.R.A.1915F   703.  6.  Whitfield  v.  Aetna  life  Ina.  Co. 

1.  Note:  L.R.A.1915F  703.  of  Hartford,  205  U.  S.  489,  27  S.  Ct. 

2.  Harrington  v.  Mutual  life  Ins.  578,  61  IT.  S.  (L.  ed.)  895;  Head 
Co.  of  New  York,  21  N.  D.  447,  131  Camp  Woodmen  of  World  v.  Slosa,  49 
N.  W.  246,  34  L.R.A.(N.S.)  373.  Colo.  177, 112  Pac.  49, 31  L.R.A.(N.S.  < 

3.  McCoy  V.   Northwestern   Mutual  831  and  note. 

Relief  Ass'n,  92  Wis.  577,  66  N.  W.  7.  Head  Camp  Woodmen  of  World 
697,  47  L.R.A.  681.  v.  Sloss,  49  Colo.  177, 112  Pac  49,  31 

4.  Scherar  v.   Prudential  Ins.   Co.,  L.R.A.(N.S.)  831. 

63  Neb.  530,  88  N.  W.  687,  56  L.R.A.  8.  Knights  Templar,  etc.,  Co.  ▼.  Jar- 
811.  man,  187  U.  S.  197,  23  S.  Ct.  108 

6.  Salentine  v.  Mutual  Ben.  Life  Ins.  47  U.  S.  (L.  ed.)  139. 
Co,  79  Wis.  580,  48  N.  W.  855,  12 
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to  commit  suicide  at  the  time  he  made  his  application  for  the  policy.* 
But  where  a  policy  contains  a  condition  that  in  case  the  insared  shall 
die  by  his  own  hand,  whether  sane  or  insane,  the  policy  shall  become 
null  and  void,  the  suicide  of  the  insuired  will  bar  a  recovery  on  the 
policy,  notwithstanding  another  condition  contained  therein  provides 
that  the  policy  shall  be  subject  to  the  provisions  of  a  statute  which 
enacts  that  "all  companies,  after  having  received  three  annual  pre- 
miums on  any  policy  issued  on  the  life  of  any  person  in  this  state, 
are  estopped  from  defending,  upon  any  other  groimd  than  fraud, 
against  any  claim  arising  upon  such  policy  by  reason  of  any  errors, 
omissions,  or  misstatements  of  the  assured,  in  any  application  made 
by  such  assured,  on  which  the  policy  was  issued,  except  as  to  age." 
The  latter  condition  does  not  afifect  the  former  one,  but  relates  solely 
to  defenses  based  on  errors,  omissions,  or  misstatements  in  the  appli- 
cation.*" Conceding  that  by  the  repeal,  as  to  insurance  companies 
doing  business  on  the  assessment  plan,  of  the  provisions  of  a  statute 
of  this  character  a  provision  in  a  policy  issued  prior  to  such  repeal, 
relieving  the  company  from  liability  in  case  of  suicide,  became 
effective,  no  impairment  of  the  obligation  of  such  contract  is  made 
by  a  subsequent  enactment  specially  applying  ihe  provisions  of  the 
former  statute  to  such  companies,  since  the  later  act  merely  rein- 
states the  parties  in  their  original  rights  prior  to  the  repealing  act, 
which  rights  had  not  been  affected  by  anything  done  during  the 
period  which  had  elapsed  between  the  two  statutes.** 

416.  Presumption  and  Burden  of  Proof  as  to  Suicide. — ^If  the  cir- 
cumstances under  which  the  insured  came  to  his  death  are  such  that 
it  may  have  resulted  from  suicide,  and  the  insurer  alleges  that  fact 
as  a  defense,  the  burden  is  on  it  to  establish  that  fact,  fpr  the  law 
presumes  that  the  insured  did  not  intentionally  take  his  own  life." 

9.  Aetna  Life  Ins.  Co.  v.  Florida,  680;  Supreme  Tent,  etc.,  ▼.  Stens- 
m  Fed.  932,  16  C.  C.  A.  618,  30  land,  206  HI.  124,  68  N.  E.  1098,  99 
Ij.R.A.  87.  A.  S.  R.  137;  Modem  Woodmen  of 

10.  Starck  v.  Union  Cent.  Life  Ins.  America  v.  Kincheloe,  175  Ind.  563, 
Co.,  134  Pa.  St.  45,  19  Atl.  703,  19  94  N.  E.  228,  Ann.  Cas.  1913C  1259 
A.  S.  R.  674,  7  L.R.A.  576.  and  note;  Equitable  Life  Ins.  Co.  of 

11.  Knights  Templars,  etc.,  Co.  v.  Iowa  v.  Hebert,  37  Ind.  App.  373,  76 
Jarman,  187  U.  S.  197,  23  S.  Ct.  108,  N.  E.  1023,  117  A.  S.  R.  324;  Cames 
47  U.  S.  (L.  ed.)  139.  v.  Iowa  State  Traveling  Men's  Ass'n, 

12.  Travelers'  Ins.  Co.  v,  McCon-  106  la.  281,  76  N.  W.  683,  68  A.  S. 
key,  127  U.  S.  661,  8  S.  Ct.  1360,  32  R.  306;  Tackman  v.  Brotherhood  of 
U.  S.  (L.  ed.)  308 ;  Home  Ben.  Ass'n  American  Yeoman,  132  la.  64,  106 
V.  Sargent,  142  U.  S.  691,  12  S.  Ct.  N.  W.  350,  8  L.R.A.(N.S.)  974;  Mu- 
332,  35  U.  S.  (L.  ed.)  1160;  Travelers'  tual  Life  Ins.  Co.  of  New  York  ▼. 
Ins.  Co.  of  Hartford  v.  Melick,  65  Wiswell,  56  Kan.  765,  44  Pac.  996. 
Fed.  178,  27  U.  S.  App.  547,  12  C.  35  L.R.A.  258;  Masonic  Life  Ass'n  of 
C.  A.  544,  27  L.R.A.  629;  FideUty,  New  York  v.  PoUard,  121  Ky.  349,  89 
etc.,  Co.  of  New  York  v.  Freeman,  109  S.  W.  219,  123  A.  8.  R.  198;  .Etna 
Fed.  847,  48  C.  C.  A.  692,  54  LJLA.  life  Ins.  Co.  t.  Milward,  82  S.  W.  364. 
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And  while  in  an  action  on  an  accident  policy  the  burden  is  on  the 
plaintiff  to  show  that  death  was  caused  by  an  accident,*'  yet  where 
it  is  doubtful  from  the  evidence  whether  death  was  caused  by  an 
accident  or  by  suicide  a  presumption  arises  that  an  accident,  and 
not  suicide,  was  the  cause  of  death.**  The  presumption  against 
suicide  does  not  arise,  however,  where  it  appears  that  the  insured 
was  insane."  Where  the  fact  that  death  was  caused  by  self-inflicted 
injuries  has  been  established  by  the  insurer,  and  the  beneficiary  in 
the  policy  seeks  to  avoid  its  effect  because  of  the  insanity  of  the 
insured,  the  burden  of  proof  of  insanity  is  on  the  beneficiary.** 
Where  the  insurer  makes  an  admission  that  proofs  of  death  are  suffi- 

26  Ky.  L.  Rep.  589,  68  L.R.A.  285;  322,  113  N.  W.  967,  17  L.R.A.(N.S.) 
Phillips  V.  Louisiana  Equitable  Life  260;  Krogh  v.  Modem  Brotherhood  of 
Ins.  Co.,  26  La.  Ann.  404,  21  Am.  America,  153  Wis.  397,  141  N.  W. 
Rep.  549;  Leman  v.  Manhattan  Life  276,  45  L.R.A.(N.S.)  404. 

Ids.  Co.,  46  La.  Ann.  1189, 15  So.  388,  Notes:  59  Am.  Dec.  496;  84  A.  8. 

49  A.  S.  R.  348,  24  L.R.A.  589;  Boyn-  R.  540;  35  L.R.A.  263  et  seq.;  4  L.R.A. 

ton  V.  Equitable  Life  Assur.  Soc,  105  (N.S.)   637;  42  L.R.A.(N.S.)    635  et 

La.  202,  29  So.  490.  52  L.R.A.  687;  seq.;  50  L.R.A.(N.S.)   1008;  9  Ann. 

Supreme  Council,  etc.  v.  Brashears,  89  Cas.  921. 

Md.  624,  43  Atl.  866,  73  A.  S.  R.  244;  13.  Wilkinson  v.  Aetna  Life  Ins,  Co., 

Bohaker  v.   Travelers'   Ins.   Co.,  215  240  111.  205,  88  N.  E.  550,  130  A.  S. 

Mass.  32,  102  N.  E.  342,  46  L.R.A.  R.  269,  25  L.R.A. (N.S.)  1256.     And 

(N.S.)  543;  Hale  v.  Life  Indemnity,  see  infra,  par.  418, 

etc.,  Co.,  61  Minn.  516,  63  N.  W,  1108,  14.  Ti^velers'  Ins.  Co.  of  Hartford 

52  A,  S.  R,  616;  Lindahl  v.  Supreme  v.  Melick,  65  Fed,  178,  27  U.  S.  App. 

Court,  I.   0.  F.,  100  Minn.  87,  110  547,  12  C.  C.  A.  544,  27  L.R.A.  629; 

N.  W.  358,  117  A.  S.  R.  666,  8  L.R.A.  Standard  Life,  etc.,  Ins.  Co.  v.  Thoni- 

(N.S.)  916;  Olson  v.  Court  of  Honor,  ton,  100  Fed.  582,  40  C.  C.  A.  564, 

100  Minn.  117,  110  N.  W.  374,  117  49  L.R.A.   116;   Wilkinson  v.  Aetna 

A.  S.  R.   676,  10  Ann.   Cas.  622,  8  Life  Ins.  Co.,  240  Dl.  205,  88  N.  E. 

L.R.A.(N.S.)  521;  O'Connor  v.  Mod-  650, 130  A.  S.  R.  269,  25  L.R.A,(N.S.) 

em  Woodmen  of  America,  110  Minn.  1256;   Brown   v.   Sun  Life  Ins.   Co., 

18,  124  N.  W.  454,  25  L.R.A.(N.S.)  (Tenn.)  57  S.  W.  415,  51  L.R.A.  252; 

1244;  Mallory  v.  Travelers'  Ins.  Co.,  Walcott  v.  Metropolitan  life  Ins.  Co., 

47  N.  Y.  52,  7  Am.  Rep.  410;  Clemens  64  Vt.  221,  24  Atl.  992,  33  A.  S.  R. 

V.  Royal  Neighbors  of  America,  14  N.  923;   Johns   v.   Northwestern    Mutual 

D.  116,  103  N.  W.  402,  8  Ann.  Cas.  Relief  Ass'n,  90  Wis.  332,  63  N.  W. 

1111;  Cox  V.  Royal  Tribe,  42  Ore.  365,  276,  41  L.R.A.  687. 

71  Pac.  73,  95  A.  S.  R.  752,  60  L.R.A.  15.  Note:  17  Ann.  Cas.  33, 

620;  Accident  Ins..  Co.  of  New  York  16.  Charter  Oak  Life   Ins.  Co.   v. 

V.  Bennett,  90  Tenn.  256,  16  S.  W.  Rodel,  95  U.  S.  232,  24  U.  S,  (L.  ed.) 

723,  25  A.  S.  R.  685;  Wolcott  v.  Met-  433;    Supreme   Commandery,   etc.   v. 

ropolitan  Life  Ins.  Co.,  64  Vt.  221,  Ainsworth,  71  Ala.  436,  46  Am.  Rep. 

24  AtL  902,  33  A.  S.  R.  923;  Metro-  332;  Masonic  Life  Ass'n  of  New  York 

politan  Life  Ins.  Co.  v.  De  Vault,  109  v.  Pollard,  121  Ky.  349,  89  S,  W.  219, 

Va.  392,  63  S.  E.  982,  17  Ann.  Cas.  123  A.  S,  R,  198;  Blaekstone  v,  Stan- 

27  and  note;  Agen  v.  Metropolitan  dard  Life,  etc,  Ins.  Co.,  74  Mich.  592, 
Life  Inb.  Co.,  105  Wis.  217,  80  N.  W.  42  N.  W.  156,  3  L.R.A.  486. 

1020,  76  A.  S.  R.  905;  Cady  v.  Fidel-  Notes:  59  Am.  Dec,  496;  84  A.  S. 
ity,  etc.,  Co.  of  New  York,  134  Wis.   R.  550. 
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oient  to  establish  death  by  suicide,  the  admission  must  be  taken  as  a 
whole  and  does  not  alter  the  rules  as  to  the  burden  of  proof.*' 
417.  Weight  and  Suffidencj  of  Evidence  as  to  Suicide. — The  pre- 
sumption against  suicide  will  stand  and  be  decisive  of  the  case  until 
overcome  by  testimony  which  shall  outweigh  the  presumption.'* 
In  reaching  their  conclusions  as  to  whether  a  person  has  committed 
suicide,  courts  are  not  tied  down  by  the  rigid  rules  of  the  criminal 
law,  but  are  authorized  to  act  upon  circumstantial,  as  well  as  direct, 
evidence.'*  The  quantum  of  evidence  which  is  essential  to  overcome 
the  presumption  of  suicide  has  been  varioiisly  adjudicated.  It  has 
sometimes  been  said  that  there  should  be  a  preponderance  of  evi- 
dence,*" and  again  that  the  presumption  against  suicide  easily  yields 
to  physical  facts  clearly  inconsistent  with  it.*  The  consensus  of 
opinion,  however,  is  that  when  circumstantial  evidence  is  relied  upon 
to  establish  death  by  suicide,  the  party  making  the  averment  must 
prove  it  by  facts  which  exclude  every  reasonable  hypothesis  of  natural 
or  accidental  death.'  Again,  it  has  been  said  that  the  defense  of  sui- 
cide must  be  established  by  clear  and  satisfactory  proof — not  proof 
beyond  a  reasonable  doubt,  nor  a  preponderance  in  the  ordinary 
sense,  but  such  a  preponderance  as  is  necessary  to  overcome  the  pre- 
sumption of  innocence  of  moral  turpitude  or  crime;  but  not  that 
degree  of  proof  is  required  which  is  necessary  to  convict  of  crime.* 
Where  there  is  any  evidence  of  the  insanity  of  the  insured  at  the 
time  he  committed  suicide  that  question  should  be  submitted  to 
the  jury.*  There  are  many  circumstances  which  are  of  weight  in 
determining  whether  the  death  of  the  insured  was  caused  by  sui- 
cide. Among  the  things  important  to  be  considered  are  the  presence 
or  absence  of  a  motive,^  physical  facts  siurounding  death,  as  the 
place  where  the  body  was  found,"  its  position,'  the  presence  or  absence 

17.  Mutual  Ben.  Life  Ins.  Co.  v.  v.  De  Vault,  109  Va.  392,  63  S.  E. 
Newton,  22  Wall.  32,  22  U.   S.    (L.  982,  17  Ann.  Cas.  27. 

ed.)  793.  .     Note:  Ann.  Cas.  1913C  1262. 

18.  Standard  Life,  etc.,  Ins.  Co.  v.  3.  Life  Ins.  Co.  of  Virginia  v.  Hair- 
Thornton,  100  Fed.  582,  40  C.  C.  A.  ston,  108  Va.  832,  62  S.  E.  1057,  128 
664.  49  L.E.A.  116.  A.   S.  R.  989. 

19.  Brignac  v.  Pacific  Mut.  Life  Ins.  4.  Connecticut  Mat.  Life  Ins.  Co.  v. 
Co.  of  California,  112  La.  574,  36  So.  Lathrop,  111  U.  S.  612,  4  S.  Ct.  533, 
695,  66  L.R.A.  322.  28  U.  S.  (L.  ed.)  536. 

20.  Note:  Ann.  Cas.  1913C  1262.  5.  O'Connor  v.  Modem  Woodmen  of 

1.  Agen  V.  Metropolitan  Life  Ins.  America,  110  Minn.  18,  124  N.  W. 
Co.,  105  Wis.  217,  SO  N.  W.  1020,  76  454,  25  L.R.A.(N.S.)    1244. 

A.  S.  R.  905.  Note:  17  Ann.  Cas.  35. 

2.  Lindahl  v.  Supreme  Court  I.  O.  6.  Johns  v.  Northwestern  Mutual 
P.,  100  Minn.  87,  110  N.  W.  358,  117  Relief  Ass'n,  90  Wis.  332,  63  N.  W. 
A.   S.  R.   666,  8  L.R.A.(N.S.)    916;  276,  41  L.R.A.  687. 

Life  Ins.  Co.  of  Virginia  v.  Hairston,       Note:  17  Ann.  Cas.  35. 

108  Va.  832,  62  S.  E.  1057,  128  A.      7.  Note:  17  Ann.  Caa.  36,  36. 

8.  B.  989;  Metropolitan  life  Ins.  Co. 

1237 


Digitized  by 


Google 


§  418  INStJBANGE  14  IL  C.  L, 

of  powder  marks  where  death  was  caused  by  a  pistol,*  the  habits* 
and  temperament*'  of  the  insured,  his  domestic  and  social  environ- 
ment,** as  well  as  his  pecuniary  circumstances.*'  The  effect  of 
statements  in  the  proofs  of  loss  is  considered  hereafter.** 

Accident  or  Health  Insurance 

418.  Definition  and  Hature  of  •'Accident." — An  accident  is  usually 
defined  as  an  event  that  takes  place  without  one's  foresight  or  expecta- 
tion; an  event  that  proceeds  from  an  unknown  cause,  or  is  an 
unusual  effect  of  a  known  cause,  and  therefore  not  expected.**  An- 
other definition  is. that  it  is  an  event  happening  without  any  human 
agency,  or  if  happening  through  human  agency,  an  event  which, 
under  the  circumstances,  is  unusual  and  not  expected  to  the  person 
to  whom  it  happens.*'  It  has  been  said  that  accidents  are  of  two 
kinds,  those  that  are  not  the  result  of  human  action,  and  those  that 
are  such  result.**  While  it  may  be  triie  that  an  accident  is  an  event 
which  takes  place  without  one's  foresight  or  expectation,  and  is 
undesigned,  it  is  not  true  that  every  unforeseen,  undesigned  and 
unexpected  event  is  an  accident.    A  result  which,  though  not  designed, 

8.  Aetna  Life  Ins.  Co.  v.  MUward,  105  La.  202,  29  So.  490,  52  L.R.A. 
118  Ky.  716,  82  S.  W.  364,  4  Ann.  687. 

Cas.   1092,  68  LJl.A.  285;   Agen   v.  Note:  17  Ann.  Gas.  39. 
Metropolitan  Life  Ins.  Cq.,  105  Wis.  13.  See  infra,  par.  605. 
217,  80  N.  W.  1020,  76  A.  S.  R.  905.  14.  lidelity,  etc.,  Co.  of  New  York- 
Notes:  17  Ann.  Cas.  36;  Ann.  Cas.  v.  Stacey,  143  Fed.  27l,  74  C.  C.  A. 
1913C  1262.  409,   6   Ann.    Cas.   955;    Richards  v. 

9.  Bo>-nton  t.  Equitable  Life  Assur.  Travelers  Ins.  Co.,  89  Cal.  170,  26  Pac. 
Soc,  105  La.  202,  29  So.  490,  52  672,  23  A.  S.  R.  455;  Aetna  Life  Ins. 
KRA.  687.  Co.  V.  Fitzgerald,  165  Ind.  317,  75  N. 

Note:  17  Ann. .Cas,  38.  E.  262,  112  A.  S.  R.  232,  6  Ann.  Cas. 

10.  Note:  17  Ann.  Cas.  38.  551,  1  L.R.A.(N.S.)  422:  Bohaker  v. 

11.  Tackman  v.  Brotherhood  of  Travelers  Ins.  Co.,  215  Mass.  32,  102 
American  Yeoman,  132  la.  64,  106  N.  E.  342,  46  L.R.A. (N.S.)  543;  Paul 
N.  W.  350,  8  L.R.A.(N.S.)  974;  Leman  v.  Travelers'  Ins.  Co.,  112  N.  Y.  472, 
V.  Manhattan  Life  Ins.  Co.,  46  La.  20  N.  E.  347,  8  A.  S.  R.  758  and  note, 
Ann,  1189,  15  So,  388,  49  A.  S.  R,  3  L.R.A.  443;  United  States  Mut.  Ace 
348,  24  L.R.A,  589;  Boynton  v.  Equi-  Ass'n,  v.  Hubbell,  56  Ohio  St.  516, 
table  Life  Assur.  Soc.,  105  La.  202,  47  N.  E.  544,  40  L.R.A,  453;  Horse- 
29  So,  490,  52  L.R.A.  687.  fall  v.  Pacific  Mut.  Life  Ins,  Co,,  32 

Note:  17  Ann,  Cas,  39,  Wash.  132,  72  Pac,  1028,  98  A,  S,  R, 

12.  Tackman     v.     Brotherhood     of  846,  63  L,R,A.  425. 

American  Yeoman,  132  la.  64,  106  N.  Notes:  9  L.R.A.  685;  30  L.R.A.  206. 

W,  350,  8  L.R.A.(N.S.)  974;  Masonic  15.  Cames  v.  Iowa  State  Traveling 

Life  Ass'n  of  New  York  V,  Pollard,  121  Men's  Ass'n,  106  la.  281,  76  N,  W, 

Ky,  349,  89  S,  W,  219,  123  A.  S.  R.  683,  68  A.  S,  E,  306;  McGlinchey  v. 

198;   Leman  v,  Manhattan   Life  Ins,  Fidelity,  etc,  Co,,  80  Me,  251,  14  AtL 

Co,,  46  La,  Ann,  1189,  15  So,  388,  13;  6  A,  S,  R,  190, 

49  A,  S,  R,  348,  24  L,R,A,  589;  Boyn-  Note:  30  L.R,A,  206, 

ton   T.    Equitable   Life    Assur,    Soc,,  16,  Hutchcraft    v.    Travelers'    Ins. 
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foreseen,  or  expected,  is  yet  the  natural  and  direct  effect  of  acts  vol- 
untarily done,  or  of  conditions  voluntarily  assumed,  cannot  be  said 
to  be  accidental.*'  The  significance  of  the  word  "accidental"  is 
best  perceived  by  a  consideration  of  the  relation  of  causes  to  their 
effects.  The  word  is  descriptive  of  means  which  produce  effects 
which  are  not  their  natural  and  probable  consequences.  On  the 
other  hand,  an  effect  which  is  not  the  natural  or  probable  conse- 
quence of  the  means  which  produced  it  is  produced  by  accidental 
means.  It  is  produced  by  means  which  were  neither  designed  nor 
calculated  to  cause  it.  Such  an  effect  is  not  the  result  of  design, 
cannot  be  reasonably  anticipated,  is  unexpected,  and  is  produced 
by.  an  unusual  combination  of  fortuitous  circumstances;  in  other 
words,  it  is  produced  by  accidental  means.*'  While  the  burden  is 
on  the  insured  to  prove  that  an  injury  was  caused  by  accidental 
means,**  yet  where  an  injury  is  shown  which  must  have  been  the 
result  of  either  accident  or  design,  it  will  be  presumed  that  it  was 
accidental.*" 

419.  Illustrations  of  Accidents. — ^While  some  courts  have  held  that 
an  injury  fdlowing  a  strain  in  doing  an  act  which  was  intended 
may  be  considered  to  be  caused  by  accidental  means  where  the  result 
was  unusual,*  it  would  seem  that  the  better  rule  is  to  the  contrary,' 
and  under  the  latter  view  there  can  be  no  recovery  as  for  an  acci- 
dent where  death  is  caused  by  a  rupture  of  the  heart  caused  by  an 
ordinary  exertion,  such  as  the  lifting  of  a  heavy  object,*  or  where 
an  injury  due  to  the  dilation  of  the  heart  follows  the  voluntary 
taking  of  a  cold-water  bath,  there  being  no  evidence  that  anything 
occurred  which  the  insured  had  not  planned  or  anticipated,  except- 
ing the  dilation  and  its  consequences.*    But  if,  in  connection  with 

Co.,  87  Ky.  300,  8  S.  W.  570,  12  A.  Co.,  32  Wash.  132,  72  Pac.  1028,  98 

S.  R.  484.  A.  S.  R.  846,  63  L.R.A.  425. 

17.  Button  V.  States  Ace.  Ins.  Co.,  Notes:  9  L.R.A.  685;  42  L.R.A. 
267  lU.  267,  108  N.  E.  296,  L.R.A,  (N.S.)  563  et  seq.;  2  British  Rul.  Cas. 
1916E  127  and  note;  Feder  v.  Iow«  367  et  seq. 

State  Traveling  Men's  Ass'n,  107  la.  2.  Lehman  v.  Great  Western  Ace. 
538,  78  N.  W.  252,  70  A.  S.  R.  212,  Ass'n,  155  la.  737,  133  N.  W.  752,  42 
43  L.ILA..  693.  L.R.A.(N.S.)  562  and  note. 

18.  Western  Commercial  Travellere       3,  Shanberg  v.   Fidelity,   etc.,   Co., 

App.  393,  29  C.  C.  A.  223,  40  L.R.A.    ^jjg  ^  j206  and  note;  Feder  v.  Iowa 

xT«t«.   K  r  -a  A  e\Tc  \    ckt  »f  =»„    State  Traveling  Men's  Ass'n,  107  la. 

Ke^feh'^-^Sf-kfLiX  iTs.-  538   78  N.  W^252,  70  A.  S.  R   212 

Co.,  201  Pa.  St  448,  51  Atl.  366,  88  f  J'-^^oo,  l^  t  "t  ^"^i  ^It  J 
A    S   R   822  '^'  '  •        ■"■• 

'20.*  Ci^nkhite  v.  Traveler's  Lis.  Co.,  237.  92  L.  T.  N.  S.  128,  21  T.  L.  R. 

75  Wis.  116,  43  N.  W.  731, 17  A.  S.  ?.  173,  1  Ann.   Cas.   787  and  note,   2 

184.  British  Rul.  Cas.  358  and  note. 

1.  IIoTsfaU  V.  Pacific  Mut.  Life  Ins.       4.  New  Amsterdam  Casnalty  Co.  t. 
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an  or<iinary  exertion,  something  unforeseen  and  accidental'  occurs 
and  causes  such  a  rupture  a  recovery  may  be  had,"  and  the  fact  that 
hernia  resulted  to  a  blacksmith  from  striking  a  slanting  blow  has 
been  held  to  authorize  an  inference  of  an  unexpected,  unforeseen 
and  unusual  occurrence.*  Under  the  former  view,  if  a  person  insured 
under  an  accident  policy,  providing  that  it  shall  not  cover  injuries 
from  "lifting,"  ruptures  a  blood  vessel  of  the  stomach,  causing  death, 
by  lifting  a  heavy  cylinder-head  in  the  course  of  his  employment, 
it  has  been  held  that  a  recovery  may  be  had  under  the  policy  if 
the  application  for  insurance  notified  the  insurer  of  the  nature  of 
the  occupation  of  the  insured.'  Death  caused  by  ptomaine  poison- 
ing due  to  partaking  of  tainted  food  through  mistake  is  accidental,^ 
and  80  is  involuntary  drowning,'  though  the  decedent  voluntarily 
entered  a  swimming  pool  where  the  death  occurred.  **  An  abrasion 
of  the  skin  of  a  toe,  unexpectedly  caused,  without  design,  by  unfore- 
seen, unusual,  and  unexpected  friction  in  the  act  of  wearing  a  new 
shoe,  is.  an  accidental  injury.**  Proof  that  the  insured  was  injured 
in  jumping  from  a  platform  has  been  held  to  warrant  a  finding 
that  the  injury  was  accidental,**  and  injuries  caused  by  falling  from 
a  moving  train,  due  to  a  mistaken  belief  that  there  was  another  step 
on  the  platform,  are  accidentally  caused.**  Chance  contact  with 
poison  ivy  which  results  in  death  also  is  within  the  operation  of  a 
policy  insuring  against  death  from  accident.**  Where  a  person 
dies  from  disease  caused  by  inhaling  germs  in  voluntarily  snuffing  a 
nasal  douche,  his  death  is  not  accidental.*'  The  word  "wound,"  as 
used  in  an  accident  policy  covering  injury  from  septic  matter  intro- 
duced into  the  system  through  a  wound,  implies  an  abrasion  or 

Johnson,  91  Ohio  St.  155,  110  N.  E.  10.  Clark  v.  Iowa  State  Traveling 

475,  L.R.A.1916B  1018  and  note.  Men's  Ass'n,  156  la.  201,  135  N.  W. 

5.  Standard  Life,  etc.,  Ins.  Co.  v.  1114,  42  L.R.A.(N.S.)  631. 
Schmaltz,  66  Ark.  588,  53  S.  W.  49,  11.  Western  Commercial  Travelers' 
74  A.  S.  R.  112.  Ass'n  v.  Smith,  85  Fed.  401,  56  U.  S. 

Notes:  9  L.R.A.  371,  372;  19  L.R.A.  App.  393,  29  0.  C,  A.  223,  40  L.R.A. 

(N.S.)  1206  et  seq.;  1  Ann.  Cas.  790;  653. 

2  British  Rul.  Cas.  368  et  seq.  12.  United  States  Mut.  Ace.  Asso.  v. 

6.  Atlanta  Ace.  Ass'n  v.  Alexander,  Barry,  131  U.  S.  100,  9  S.  Ct.  755,  33 
104  Qa.  709,  30  S.  E.  939,  42  L.R.A.  U.  S.  (L,  ed.)  60. 

188.  '  13.  Smith  v.  Aetna  Life  Ins.  Co., 

7.  Standard  Life,  etc.,  Ins.  Co.  v,  115  la.  217,  88  N.  W.  368,  91  A.  S.  R, 
Schmaltz,  66  Ark.  588,  53  S.  W.  49,  153,  56  LJI.A.  271, 

74  A.  S.  R.  112.  14.  Railway  Mail  Ass'n  v.  Dent,  213 

8.  Johnson  v.  Fidelity,  etc.,  Co.  of  Fed.  981,  130  C.  C.  A.  387,  L.R.A. 
New  York,  184  Mich.  406,  151  N.  W.   1915A  314. 

593,  L.R.A.1916A  475  and  note.  :  15.  Smith  v.  Travdcrs'  Ins.  Co.,  219 

9.  Notes:    34    Am.    Rep.    240;    30  Mass.  147, 106  N.  E,  607,  L.R.A.1915B 
L.R.A.  211 ;  42  L.B.A.(N.S.)  631.  872. 
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breach  of  the  natural  covering  through  which  septic  matter  may  gain 
entrance,  and  where  there  is  no  abrasion  there  is  no  wound.** 

420.  Risks  of  Travel;  Riding  in  Elevator. — ^Accident  policies  fre- 
quently provide  for  indemnity,  or  double  indemnity,  when  the  insured 
is  accidentally  injured  while  a  passenger  in  or  on  a  passenger  con- 
veyance. The  word  "passenger"  as  used  in  such  a  clause  is  to  be 
given  its  ordinary  signification,  and  a  railroad  paymaster  traveling 
from  station  to  station,  and  stopping  between  stations  for  the  purpose 
of  paying  off  employees,  is  not  a  "passenger."  *'  A  policy  indemnify- 
ing against  injuries  received  while  riding  as  a  passenger  on  a  pas- 
senger conveyance  is  not  limited  to  vehicles  traveling  regularly  over 
fixed  routes,  but  covers  passenger  vehicles  making  special  or  char- 
tered trips,**  and  applies  to  injuries  received  by  a  passenger  in  a 
taxicab  hired  from  one  engaged  in  the  business  of  letting  automobiles 
to  the  public  generally  for  hire,  whose  chauffeur  drove  and  controlled 
the  vehicle,  although  the  vehicle  was  provided  at  the  particular  time 
for  the  exclusive  use  of  the  insured  and  was  not  taking  on  passengers 
indiscriminately.*'  A  carriage  used  by  a  transfer  company  for  the 
accommodation  of  the  general  public,  except  negroes,  is  a  public 
conveyance  provided  by  a  common  carrier  for  passenger  service, 
though  as  to  other  parts  of  its  business  the  transfer  company  is  not 
a  common  carrier.*"  Again,  a  provision  for  double  liability  while 
riding  as  a  passenger  in  any  passenger  conveyance  covers  an  injury 
received  while  riding  on  the  engine  of  a  train,  if  the  assured  is  a 
passenger  on  such  train.*  But  a  railroad  pay-car  while  being  used  as 
such  is  not  a  "passenger-car,"  within  the  meaning  of  such  a  provi- 
sion.* While  there  is  authority  to  the  effect  that  an  injury  received 
while  necessarily  walking,  in  the  actual  prosecution  of  a  journey, 
is  received  while  traveling  in  a  public  conveyance  within  the  meaning 
of  the  policy,  when  such  walking  is  the  actual  and  necessary  accom- 
paniment of  such  travel,*  yet  the  better  rule  would  seem  to  be  to 
the  contrary.*  Whether  the  insured  was  "in  or  upon"  the  convey- 
ance presents  a  more  difficult  question.    It  would  seem  clear  that  a 

16.  Fidelity,  etc.,  Co.  v,  Thompson,  1.  Berliner  v.  Travelers'  Ins.  Co., 
154  Fed.  484,  83  C.  C.  A.  324, 12  Ann.  121  Cal.  458,  53  Pac.  918,  66  A.  S. 
Cas.  181,  11  L.R.A.(N.S.)   1069.  R.  49.  41  L.R.A.  467. 

17.  Travelers'  Ins.  Co.  v.  Austin,  2.  "Travelers'  Ins.  Co.  v.  Austin.  116 
116  Ga.  264,  42  S.  E.  522,  94  A.  S.  Ga.  264,  42  S.  E.  522,  94  A.  S.  R, 
R.  125,  59  L.R.A.  107.  125,  69  L.R.A.  107. 

18.  Notes:  37  L.R.A.(N.S.)  619;  3.  Northrup  v.  Railway  Pass.  Assur. 
Ann.  Cas.  1913A  845.  Co.,  43  N.  Y.  516,  3  Am.  Rep.  724 

19.  Primrose  v.  Casualty  Co.,  232  (injury  while  walking  from  steamboat 
Pa.  St.  210,  81  Atl.  212,  37  L.R.A.   to  train). 

(N.S.)  618.  4.  Rysley  v.  Railway  Pass.  Assnr. 

20.  Georgia  Life  Ins.  Co.  v.  Easter,  Co.,  16  Wall.  336,  21  U.  S.  (L.  ed.) 
189  Ala.  472,  66  8o.  514,  L.R.A.1915C  469. 

456. 
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person  injured  in  attempting  to  board  or  alight  from  a  conveyance 
is  not  injured  while  "in  or  upon"  the  conveyance,*  though  some 
authority  may  be  found  to  the  contrary,*  and  a  person  injured  while 
on  the  platform  of  a  car  cannot  be  said  to  have  been  in  the  car, 
according  to  the  better  view,*  though  his  case  falls  under  a  provi- 
sion requiring  him  to  be  "in  or  on"  the  same.*  The  risk  of  injury 
while  entering  or  leaving  a  moving  conveyance  is  sometimes  expressly 
excepted  in  an  accident  policy.  Under  such  a  provision  there  can 
be  no  recovery  if  the  insured  is  injured  while  voluntarily  attempting 
to  board  a  moving  train,*  but  such  a  provision  does  not  relate  to 
injuries  received  by  involuntarily  alighting  from  a  moving  train,** 
or  to  injuries  received  while  boarding  a  standing  train,  continued 
after  the  train  is  put  in  motion,**  or  while  alighting  from  a  train 
put  in  motion  just  as  the  insured  is  stepping  to  the  ground.*'  And 
where  a  passenger  conductor  sues  on  a  contract  consisting  of  an 
application  and  its  acceptance,  a  provision  in  the  usual  contract  except- 
ing the  risk  of  injuries  received  while  entering  or  leaving  a  moving 
conveyance  has  been  held  to  have  no  application.**  Where  an  acci- 
dent policy  excepts  the  risk  of  injuries  received  while  violating  the 
rules  of  a  carrier,  one  injured  while  riding  on  the  platform  of  a  car 
in  violation  of  a  rule  known  to  him  cannot  recover  therefor.**  But 
a  temporary  occupation  of  the  platform  of  a  car  by  a  passenger, 
for  a  necessary  or  proper  purpose,  is  not  a  "riding"  thereon,  within 
the  meaning  of  a  clause  in  an  accident  policy  which  contains  a 
condition  against  pding  on  a  car  platform.**  Liability  for  injuries 
received  while  riding  in  a  place  not  provided  for  passengers  is  some- 
times excluded,  though  some  courts  have  held  this  provision  not  to 
apply  to  one  riding  in  such  a  place  in  the  line  of  his  employment ;  ** 
but  the  better  rule  would  seem  to  be  to  the  contrary.**  However,  an 
exception  of  injuries  received  while  being  in  or  on  any  conveyance 

6.  Wallace  v.  Employers'  Liability  12.  Kirkpatrick  v.  Aetna  Life  Ins. 

Assur.    Corp.,  26   Ont.   L.   Rep.   10,  Co.,  141  la.  74,  117  N.  W.  1111,  22 

Ann.  Cas.  1913A  838  and  note.  L.R.A.(N.S.)  1255. 

6.  Notes:  37  L.R.A.(N.S.)  620;  13.  Dailey  v.  Preferred  Maaonio 
L.R.A.1915C  457;  Ann.  Cas.  1913A  Mut.  Ace.  Ass'n,  102  Mich.  289,  57 
841.  N.  W.  184,  26  L.R.A-  17L 

7.  Notes:  37  L.R.A.(N.S.)  621;  14.  Bon  v.  Railway  Pass.  Assnr.  Co., 
Ann.  Cas.  1913A  843.  But  see  to  the  66  la.  664, 10  N.  W.  225,  41  Am.  Rep. 
contrary.  King  v.  Travelers'  Ins.  Co.,  127. 

101  Qa.  64,  28  S.  E.  661,  65  A.  S.  R.  15.  Standard  Life  Ace.  Ins.  Co.  ▼. 
288.  Thornton,  100  Fed.  582,  40  C.  C.  A. 

8.  Notes:     37    L.R.A.(N.S.)     620;  564,  49  L.R.A.  116. 

Ann.  Cas.  1913A  842.  18.  Richards  v.  Travelers'  Ins.  Co- 

9.  Note:  22  L.R.A.(N.S.)  1255.        18  S.  D.  287, 100  N.  W.  428, 67  L,RJL 

10.  Smith  V.  Aetna  Life  Ins.  Co.,  175  (cattle  dealer). 

115  la.  217,  88  N.  W.  368,  91  A.  S.       Note:  22  L.R.A.(N.S.)   1257. 
R.  153,  56  L.R.A.  271.  17.  Note:  22  L.R.A.(N.S.)  1257. 

11.  Note:  22  L.R.A.(N.S.)  1256. 

1242 


Digitized  by 


Google 


14  B.  C.  L.  INSURANCE  S  421 

not  provided  for  transportation  of  passengers  has  reference  to  the 
conveyance,  and  not  to  the  place  where  the  insured  may  be,  nnd  recov- 
ery may  be  had  for  injuries  received  while  riding  on  the  locomotive 
of  a  passenger  train.*'  Under  an  accident  policy  excepting  liability 
for  injuries  while  on  a  "caboose  used  for  passenger  service,"  the 
insurer  is  liable  for  injuries  to  one  traveling  on  a  live  stock  pass 
in  a  caboose  which  is  permitted  to  carry  only  employees  and  persons 
traveling  on  such  passes.**  A  platform  at  a  railway  depot,  used 
by  the  public  for  the  purpose  of  going  to  and  from  trains,  and  which 
is  used  by  the  public  without  objection  for  the  purpose  of  traveling 
from  one  street  to  another,  and  to  other  parts  of  the  depot  grounds, 
is  a  "public  highway,"  within  the  meaning  of  an  accident  insurance 
policy  which  contained  the  provision  for  compensation  for  injuries 
received  on  a  public  highway.*"  A  provision  for  double  indemnity 
for  injuries  sustained  while  in  a  passenger  elevator  refers  to  elevators 
commonly  used  for  the  carriage  of  passengers,  whatever  the  nature 
of  their  construction  may  be,  and  it  is  immaterial  that  the  elevator 
is  used  both  for  freight  and  passenger  service.* 

421.  Injury  While  Walking  or  Being  on  Railroad. — ^A  provi^on 
excepting  liability  for  injuries  while  on  the  roadbed  of  a  railroad 
has  frequently  been  given  effect,*  and  it  has  been  held  that  the  fact 
that  the  roadbed  was  often  used  by  travelers  does  not  make  the 
exception  inapplicable.'  The  exception  does  not  apply  where  the 
insured  was  on  the  roadbed  involuntarily,*  nor  does  the  clause  com- 
prehend a  public  crossing.*  The  "roadbed"  is  not  confined  to  the 
space  occupied  by  ties,  but  extends  to  such  a  distance  as  puts  one 
in  danger  of  collision  with  passing  trains.*  Sueh  a  provision  applies 
where  the  insured  is  injured  while  walking  between  the  double  tracks 
of  a  railroad  used  for  running  trains  in  opposite  directions,  the  rails 
being  ten  feet  apart  on  the  inside  of  the  tracks,  and  the  distance 

18.  Berliner  v.  Travelers'  Ins.  Co.,  119  A.  S.  R.  598, 12  Ann.  Cas.  41  and 
121  Cal.  458,  53  Pac.  918,  66  A.  S.  R.  note,  8  L.R.A.(N.S.)  970  and  note. 
49,  41  L.RA.  467.  4.  Equitable  Ace.  Ins.  Co.  v.  Os- 

19.  Standard  Accident  Ins.  Co.  v.  bom,  90  Ala.  201,  9  So.  869, 13  L.R.A. 
Hite.  37  Okla.  305,  132  Pac.  333,  46  267,  reversed  on  another  point  by 
L.R.A.(N.S.)  986.  Louisville  &  N.  R.  Co.  v.  Trammell,  93 

20.  Rudd  V.  Great  Eastern  Casualty,  Ala.  350,  9  So.  870. 
etc.,  Co.,  114  Minn.  512,  131  N.  W.       Note:  12  Ann.  Cas.  45. 

633,  Ann.  Cas.  1912C  606,  34  L.R.A.  6.  Equitable  Ace.  Ins.  Co.  ▼.  Os- 
(N.S.)  1205.  bom,  90  Ala.  201,  9  So.  869, 13  L.R.A. 

1.  Wilmarth  v.  Pacific  Mutual  Life  267,  reversed  on  another  point  by 
Ins.  Co.,  168  Cal.  536,  143  Pac.  780,  Louisville  &  N.  R.  Co.  v.  Trammell,  93 
Ann.  Cas.  1915B  1120.  Ala.  350,  9  So.  870. 

2.  Notes:  8  L.R.A.(N.S.)  970,  971;  Notes:  8  L.R.A.(N.S.)  971;  12 
12  Ann.  Cas.  44  et  seq.;  Ann.  Cas.  Ann.  Cas.  45. 

1913C  426.  6.  McClure  v.  Great  Western  Ace. 

3.  McClure  v.  Great  Western  Ace.  Ass'n,  133  la.  224, 110  N,  W.  466, 119 
Ass'n,  133  la.  224,  110  N.  W.  466,  A.  S.  R.  598, 12  Ann.  Cas.  41,  8  LJI.A. 
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between  passing  engines  being  four  feet,'  though  a  space  between 
railroad  tracks,  constituting  a  well-beaten,  level,  and  smooth  walk 
has  been  considered  not  a  part  of  the  roadbed,  within  the  meaning 
of  an  accident  insurance  policy  not  insuring  against  accidents  "on 
a  railroad  bridge,  trestle,  or  roadbed."  •  A  provision  in  an  accident 
insurance  policy  that  it  does  not  cover  being  on  any  railroad  right 
of  way  means  on  the  track.*  A  provision  against  liability  for  inju- 
ries received  while  walking  or  being  on  the  roadbed  or  bridge  of  a 
railroad  is  intended  to  protect  against  liability  for  injuries  received 
from  passing  trains  and  does  not  cover  a  case  of  injury  from  a  defect 
in  a  railway  bridge.**  Provisions  exempting  the  insurer  from  lia- 
bility for  an  accident  resulting  from  voluntary  and  unnecessary  expo- 
sure, or  while  the  insured  is  on  a  railway  roadbed,  present  separate 
exemptions;  and  an  instruction  which  recognizes  them  as  constitut- 
ing only  one  and  as  therefore  presenting  but  a  single  defense,  and 
which  applies  rules  of  proof  thereto  which  are  not  applicable  to  both, 
is  erroneous.**  In  an  action  on  an  accident  insurance  policy  which 
exempts  the  insured  from  liability  for  an  injury  sustained  by  him 
while  on  a  railway  roadbed,  the  insurer  may  rest  its  case  when  it 
proves  that  the  insured  met  his  death,  while  on  the  track  of  a  rail- 
road, by  being  struck  by  a  moving  train.** 

422.  Death  as  Result  of  Disease  or  Accident. — The  words  "disease" 
and  "bodily  infirmity,"  as-  used  in  an  accident  insurance  policy 
excepting  liability  for  injury  caused  thereby,  mean,  practically,  the 
same  thing,  and  refer  to  some  ailment  or  disorder  of  a  somewhat 
established  and  settled  character,  some  physical  disturbance  to  which 
the  insured  is  subject,  and  of  which  4n  attack  causing  him  an  injury 
is,  in  some  measure,  a  recurrence;  and  they  have  no  reference  to 
any  temporary  disorder  which  is  new  and  unusual,  and  arises  from 
some  sudden  and  unexpected  derangement  of  the  system,  though  it 
produces  or  causes  unconsciousness.**    Disability  only,  and  not  death, 

(N.S.)  970  and  note;  Osgood  v.  Unit-  9.  Starr  v.  Aetna  Life  Ins.  Co.,  41 

ed   States  Health,  etc.,  Ins.   Co.,  76  Wash.    199,   83   Pac.   113,   4   L.R.A. 

N.  H.  475,  84  Atl.  50,  Ann.  Cas.  1913C  (N.S.)  636. 

425;  De  Loy  v.  Travelers'  Ins.   Co.,  10.  Burkhard  v.  Travelers'  Ins.  Co^ 

171  Pa.  St.  1,  32  Atl.  1108,  50  A.  S.  102  Pa.  St.  262,  48  Am.  Rep.  205. 

R.  787.  11.  Correll   v.   National  Ace.    Soc^ 

7.  McClure  v.  Great  Western  Ace.  139  la.  36,  116  N.  W.  1046,  130  A. 
Ass'n,  132  la.  224,  110  N.  W.  466,  S.  R.  294.  As  to  voluntary  erposure 
119  A.  S.  R.  598,  12  Ann.  Cas.  41,  8  to  unnecessary  danger,  see  infra,  par. 
L.R.A.(RS.)  970.    This  has  heen  de-  435-436. 

nied  where  the  public  habitually  used  12.  Correll  v.  National  Ace.  Ass'n, 

the  track.  139  la.  36,  116  N.  W.  1046,  130  A- 

Note:  12  Ann.  Cas.  46.  S.  R.  294. 

8.  Meadows  v.  Pacific  Mut.  life  Ins.  13.  Meyer  v.  Fidelity,  etc.,  Co.,  96 
Co.,  129  Mo.  76,  31  S.  W.  578,  50  la.  378,  65  N.  W.  328,  59  A.  S.  R. 
A.  S.  R.  427.  374. 
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as  the  result  of  a  bodily  infirmity  or  disease,  is  contraaplated  by  a 
rule  of  an  accident  insurance  society  that  it  shall  not  be  liable  in 
case  of  injury,  disability,  or  death  happening  to  the  member  while 
intoxicated,  or  in  consequence  of  his  liaving  been  under  the  influ- 
ence of  any  narcotic  or  intoxicant,  or  disability,  when  caused,  wholly 
or  in  part,  by  any  bodily  or  mental  infirmity  or  disease.**  The 
better  view  is  that  if  a  temporary  and  unexpected  physical  disorder 
causes  the  insured  to  fall  and  injure  himself,  the  injury  is  received 
through  violent,  external,  and  accidental  means,  and  the  insurance 
company  is  liable  therefor.**  Thus  a  shock  and  fainting  spell  pro- 
duced by  entering  into  a  swimming  pool,  which  results  in  drowning, 
do  not  relieve  an  accident  insurance  company  from  liability  on  its 
policy  for  the  death,  on  the  theory  that  this  resulted  partially  or 
indirectly  from  "disease  or  bodily  infirmity,"  within  the  meaning 
of  an  exemption  clause  in  the  policy.**  Other  courts,  however,  take 
a  different  view.  Thus  it  has  been  held  that  accidental  death  by 
drowning  is  caused  indirectly  by  disease  within  the  meaning  of  an 
exception  to  an  insurance  policy  against  death  caused  directly  or 
indirectly  by  disease,  if  drowning  ensues  upon  a  fall  into  the  water, 
as  the  result  of  a  disease.*'  And  where  the  policy  contains  an 
exemption  for  death  caused  or  contributed  to  by  disease,  no  recovery 
will  be  permitted  for  death  caused  by  a  fall  off  a  ship,  due  to  disease.** 
Again,  an  accident  policy  insuring  against  bodily  injuries  effected 
through  external,  violent  and  accidental  means  covers  disease,  if 
the  disease  was  proximately  caused  by  a-  bodily  injury  occasioned 
through  external,  violent  and  accidental  means.**  Thus  death 
caused  by  blood  poisoning  received  through  a  slight  wound  on  the 
hand  is  the  result  of  an  accidental  injury,  whether  the  poison  was 

14.  Roth  V.  Travelers'  Protective  gerald,  165  Ind.  317,  75  N.  E.  362, 
Afis'n  of  America,  102  Tex.  241,  115  112  A.  S.  R.  232,  6  Ann.  Cas.  551,  1 
8.  W.  31,  132  A.  S.  R.  871,  20  Ann.  L.R.A.(N.S.)  422;  White  v.  Standard 
Cas.  97.      •  Life,  etc.,  Ins.  Co.,  95  Minn.  77,  103 

15.  Meyer  V.  Fidelity,  etc.,  Co.,  96  N.  W.  735,  884,  5  Ann.  Cas.  83  and 
la.  378,  65  N.  W.  328,  59  A.  S.  R.  374;  note;  Penn  v.  Standard  Life,  etc.,  Ins. 
Bohaker  v.  Travelers'  Ins.  Co.,  215  Co.,  158  N.  C.  29,  73  S.  E.  99,  42 
Mass.  32,  102  N.  E.  342,  46  L.R.A.  L.R.A.(N.S.)  593;  North  American 
(N.S.)  643  wid  note.  Life,  etc.,  Ins.  Co.  v.  Burroughs,  69 

Note:  30  L.R.A.  209.  Pa.  St.  43,  8  Am.  Rep.  212;  Earner 

16.  Clark  v.  Iowa  State  Traveling  v.  Massachusetts  Mut.  Ace.  Ass'n,  219 
Men's  Ass'n,  156  la.  201,  135  N.  W.  Pa.  St.  71,  67  Atl.  927,  123  A.  S.  R. 
1114,  42  LJt.A.(N.S.)   631  and  note.  621  (infection  from  dog  bite) ;  Robin- 

17.  Manufacturers'  Accident  Indem-  son  v.  Masonic  Protective  Ass'n,  87 
nity  Co.  v.  Dorgan,  58  Fed.  945,  7  Vt.  138,  88  AU.  531,  47  L.R.A.(N.S.) 
C.  C.  A.  581,  22  L.R.A.  620.  924. 

18.  Rathman  v.  New  Amsterdam  .  Notes:  9  ti.R.A.  686;  17  L.R.A. 
Casualty  Co.,  (Mich.)  152  N.  W.  983,  763,  754;  30  L.R.A.  209;  8  L.R.A, 
L.R.A.1915E  980.  (N.S.>  1016;  Ann.  Cas.  1913A  1121 

19.  Aetna   Life   Ins.   Co.   v.   Fitz-  et  seq. 
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introduced  into  the  wound  by  the  instrument  which  inflicted  it  or 
from  other  sources.**  Likewise  the  infection  of  an  eye  with  gonococci 
to  its  destruction  by  splashing  water  from  a  tub  while  washing  clothes 
therein  is  within  the  operation  of  a  policy  providing  indemnity 
in  case  of  the  permanent  loss  of  the  sight  of  an  eye  by  accident.* 
It  is  also  the  general  role  that  if  the  insured,  at  the  time  of  the 
alleoied  accidental  injury,  was  also  suffering  from  a  disease,  and  the 
accident  aggravated  the  disease,  or  the  disease  aggravated  lie  effects 
of  the  accident,  and  actively  contributed  to  the  disability  or  death 
occasioned  thereby,  thpre  can  be  no  recovery  upon  the  policy.'  Thus 
death  from  appendicitis,  following  a  strain  which  would  not  have 
caused  such  disease  but  for  an  abnormal  condition  of  the  appendix, 
due  to  a  former  attack,  is  not  within  a  policy  insuring  against  death 
from  injury  effected  directly  and  independently  of  all  other  causes, 
through  external,  violent,  and  accidental  means.*  And  no  recovery 
can  be  had  under  an  accident  insurance  policy  covering  bodily  inju- 
ries effected  solely  through  accidental  means,  that,  independently 
of  all  other  causes,  result  in  death,  for  death  resulting  from  gangrene 
following  the  breaking  of  a  bone,  because  of  a  diabetic  condition  of 
the  person  injured.*  The  excitation  by  an  accident  of  a  dormant 
growth  or  formation  within  the  body,  so  that  it  rapidly  results  in 
death,  which,  but  for  the  accident,  would  have  been  deferred  until 
a  later  period  of  life,  also  is  within  the  usual  policy.'    And  even  in 

20.  Western  Commercial  Travelem*  2.  Western  Commercial  Travelers' 
Ass'n  V.  Saith,  85  Fed.  401,  56  U.  S.  Ass'n  v.  Smith,  85  Fed,  401,  56  U.  S. 
App.  393,  29  C.  C.  A.  223,  40  L.R.A.  App.  393,  29  C.  C.  A.  223,  40  L.R.A. 
653;  Central  Accident  Ins.  Co.  v.  653;  Maryland  Casualty  Co.  v.  Mor- 
Rembe,  220  Tl.  151,  77  N.  E.  123,  row,  213  Fed.  599,  130  C.  C.  A.  179, 
110  A.  S.  R.  235.  5  Ann.  Cas.  155,  6  52  L.R.A. (N.S.)  1213;  Stanton  v. 
L.R.A.(N.S.)  933;  Delaney  v.  Modem  Travelers'  Ins.  Co.,  83  Conn,  708,  78 
Accident  Club,  121  la.  528,  97  N.  W.  AtL  317,  34  L.R.A.(N.S.)  445  and 
91,  63  L.R.A.  603;  Rheimheimer  v.  note;  White  v.  Standard  Life,  etc, 
'  Aetna  Life  Ins.  Co.,  77  Ohio  St.  360,  Ins.  Co,,  95  Minn,  77,  103  .N.  W,  735, 
83  N.  E.  491,  15  L.R.A. (N.S.)  245  884.  5  Ann,  Cas,  83  and  note;  Penn 
(injuries  resulting  wholly  or  partly,  v.  Standard  Life,  etc.,  Ins,  Co.,  158 
directly  or  indirectly,  from  "disease  m  N.  C.  29,  73  S.  E.  99,  42  L,E,A,(N,S,) 
any  form,  proximately  or  contributory,  593. 

as    a    primary,    secondary    or    final      Notes:   30  L,RA.  211;  62  LJl.A. 
cause") ;  Cary  v.  Preferred  Accident   (N.S.)  1203  et  seq, 
Ins.  Co.  of  New  York,  127  Wis,  67,      8.  Stanton  v.  Travelers'  Ins.  Co.,  83 
106  N,  W.  1055,  115  A.  S,  R.  997,  7  Conn.   708,  78   AU,   317,  34  L.R.A. 
Ann.  Cas.  484,  5  LJl.A.(N.S.)  926  and   (N.S.)  446. 

note;  French  v.  Fidelity,  etc.,  Co.  of  4.  Maryland  Casualty  Co.  v.  Mor- 
New  York,  135  Wis,  259,  116  N.  W.  row,  213  Fed,  699, 130  C.  C.  A.  179, 62 
869,  17  L.R.A.(N.S.)  1011,  L.R,A.(N.S.)  1213.     . 

Note:  2  Ann.  Cas.  141.  5.  Fidelity,  etc.,  Co.  v.  Meyer,  106 

1.  Sullivan  v.  Modem  Brotherhood  Ark.  91,  152  S.  W.  995,  44  L.R.A. 
of  America,  167  Mich,  524,  133  N,  W.    (N.S.)  493. 
486,  Ann,  Cas.  1913A  1116,  42  L.II.A. 
(N.S.)    140. 
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cases  where  the  insured  is  afflicted  at  the  time  of  the  accident  with 
some  bodily  disease,  if  the  accidental  injury  be  of  such  a  nature 
OS  to  cause  death  solely  and  independently  of  the  disease,  liability 
exists.*  It  has  sometimes  been  held  that  where  an  accident  policy 
excepts  death  by  disease  if  the  insured  was  suffering  from  it  at  the 
time  of  an  injury,  aggravating  the  disease  and  causing  death,  there 
can  be  no  recovery,  but  if  the  insured  was  not  suffering  from  the 
disease,  though  more  susceptible  to  it  because  of  a  previous  attack, 
and  an  accidental  injury  caused  the  disease,  which  resulted  in  death, 
the  insurer  is  liable.'  Some  courts,  however,  have  adopted  the  proxi- 
mate cause  rule  in  determining  whether  death  resulted  directly  and 
solely  from  accident.*  Where  death  is  due -to  a  rupture  of  the  heart  by 
a  fall,  the  heart  being  enlarged  and  diseased,  and  more  subject  to 
rupture,  recovery  has  been  allowed.'  Death  from  malignant  pustule 
or  anthrax,  communicated  to  the  insured  by  contact  with  diseased 
animal  matter,  has  been  held  to  result  from  disease  and  not  from 
accident.*" 

423.  Special  Provision  as  to  Hernia. — ^Where  a  policy  insures 
against  death  from  bodily  injury  caused  through  external,  violent, 
and  accidental  means,  but  excepts  from  liability  for  death  from 
hernia,  or  medical  or  surgical  treatment,  the  insurer  is  liable  when 
the  proximate  cause  of  death  is  hernia,  inflicted  by  external,  violent, 
and  accidental  means.**  On  like  principles  where  the  insured  is 
injured  by  an  accident  producing  hernia,  and  dies  after  a  necessary 
but  unsuccessful  surgical  operation  resulting  in  peritonitis,  the  acci- 
dent, and  not  the  operation,  is  the  proximate  cause  of  death  and  an 
exception  of  liability  for  death  as  a  result  of  surgical  treatment  is 
inapplicable.*'  However,  there  is  authority  to  the  effect  that  a  pro- 
vision that,  in  case  of  loss  of  life,  limb,  sight,  or  time  from  hernia, 
one  tenth  of  the  benefits  otherwise  provided  will  be  paid,  applies  to 
loss  of  time  from  hernia  caused  by  the  accident  upon  which  the 

6.  White  v.  Standard  Life,  etc.,  Ins.  mensial  Travelers  of  America,  96  Neb. 
Co.,  95  Minn.  77,  103  N.  W.  735,  884,  65,  146  N.  W.  1037,  52  L.R.A.(N.S.) 
5  Ann.  Cas.  83  and  note;  Fetter  v.  1203. 

Fidelity,  etc.,  Co.,  174  Mo.  256,  73  10.  Bacon    v.    United    States    Mut. 

S.  W.  592,  97  A.  S.  R.  560,  61  L.R.A.  Ace  Ass'n,  123  N.  Y.  304,  25  N.  E. 

459;  Penn  v.  Standard  Life,  etc..  Lis.  399,  20  A.  S.  R.  748,  9  L.R.A.  617. 

Co.,  158  N.  C.  29,  73  S.  E.  99,  42  11.  Travelers'  Ins.  Co.  v.  Murrav, 

L.R.A.(N.S.)  593.  16  Colo.  296,  26  Pac.  774,  25  A.  &. 

7.  Freeman  v.  Mercantile  Mut.  Ace.  R.  267;  Atlanta  Ace.  Ass'n  v.  Alex- 
Ass'n,  156  Mass.  351,  30  N.  E.  1013,  ander,  104  Ga.  709,  30  S.  E.  939,  42 
17  L.R.A.  753.  L.R.A.  188. 

8.  Modem  Woodman  Ace  Ass'n  v.  Note:  8  L.R.A.(N.S.)  1014  et  seq. 
Shryock,  54  Neb.  250,  74  N.  W.  607,  12.  Travelers'  Ins.  Co.  v.  Murray, 
39  L.R.A.  826.  16  Colo.  296,  26  Pao.  774^  25  A.  S. 

Note:  34  L.R.A.(N.S.)  448  et  seq.  R.  267. 

9.  Moon  T.  Order  of  United  Com- 
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claim  is  founded,  and  is  not  limited  to  cases  where  the  loss  of  time 
is  caused  by  an  existing  hernia.**  If  an  insurer  seeks  to  avoid  lia- 
bility under  a  provision  that  the  insurance  shall  not  cover  accident 
or  injury  resulting  wholly  or  partly,  directly  or  indirectly,  from 
hernia,  and  the  insured  had  at  the  time  of  the  injury  for  which 
recovery  is  sought  a  "reducible  hernia,"  the  insurer  must  show  after 
prima  facie  proof  that  an  injury  to  the  insured  resulted  from  an 
accident  within  the  meaning  of  the  policy,  that  the  existence  of  such 
h^nia  at  the  time  of  the  accident  substantially  contributed  wholly 
or  partly,  directly  or  indirectly  in  bringing  about  the  injury.  If 
such  hernia  merely  aggravated  the  consequences  of  the  accident, 
the  insured  is  entitled  to  recover.**  And  the  insured  may  also  recover 
for  loss  of  time  due  to  an  operation  to  relieve  a  hernia  caused  by  a 
fall." 

424.  Special  Provision  as  to  Fits. — An  exception  of  liability  for 
injuries  caused  by  fits  does  not  preclude  a  recovery  for  an  accidental 
injury  caused  by  the  insured  being  put  in  the  peril  by  having  a  fit, 
except  where  the  policy  provides  that  this  shall  be  the  result  where 
fits  are  the  "indirect"  cause  of  injury.**  But  an  injiuy  caused  to 
the  insured  by  overturning  a  lantern  while  in  a  fit  is  one  "happening 
from  fits"  within  the  meaning  of  an  exception  in  a  policy.*^  Evi- 
dence that  the  insured  staggered  before  he  received  a  fall  resulting 
in  an  injury  is  not  conclusive  that  he  had  "fits  or  vertigo,"  excepted 
by  the  policy,  if  he  had  been  in  good  health  previous  to  the  fall, 
and  expert  evidence  shows  that  the  staggering  might  have  been  pro- 
duced by  other  causes.** 

425.  Definition  of  Sunstroke;  Sunstroke  as  Accident. — Insurance 
against  loss  of  time  due  to  "sunstroke"  applies  to  and  includes  not 
only  an  effect  produced  by  the  heat  of  the  sun,  but  the  term,  unex- 
plained, includes  and  denotes  a  condition  of  disability  produced  upon 
the  insured  by  any  heat,  solar  or  artificial,  such  as  heat  from  a  fur- 
nace, unless  the  context  of  the  policy  or  other  special  considerations 
require  a  different  meaning.**  Ordinarily  a  sunstroke  is  considered 
not  to  be  an  accident,*'  but  death  by  sunstroke  must  be  regarded 

13.  Kelsey  v.  Continental  Casualty  Ann.  Ca.s.  1914C  306,  reversing  26 
Co.,  131  la.  207,  108  N.  W.  221,  8  Ont.  L.  Rep.  55,  Ann.  Cas.  1913A 
L.R.A.(N.S.)  1014  and  note.  546. 

14.  Tnornton  v.  Travelers'  Ins.  Co.,  18.  Mever  v.  Fidclitv,  etc.,  Co.,  96 
116  Ga.  121,  42  S.  E.  287,  94  A.  S.  la.  378,  '65  N.  W,  328,  59  A.  S.  R. 
R.  99.  374. 

16.  Berry    v.    United     Commercial  19.  Continental     Casualty     Co.     v. 

Travellers  of  America,   (la.)   154  N.  Johnson,  74  Kan.  129,  85  Pac.  545, 

W.  598,  L.R.A.1916B  617  and  note.  118  A.  S.  R.  308,  10  Ann.  Cas,  861, 

16.  Note:  Ann.  Cas.  1914C  312  et  6  L.R.A.(N.S.)  G09. 

sec[.  r'C.  Notes:  8  A.  S.  R.  764;  30  L.R.A. 

17.  Wadsworth  v.  Canadian  Ry.  Ao-  209.    And  see  ii^ra,  par.  4Z7, 
cident  Ins.  Co.,  49  Can.  Sup.  Ct.  115, 
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as  due  to  external,  violent,  and  accidental  means  within  the  meaning 
of  a  policy  of  insurance,  where  the  policy,  while  exempting  the  insurer 
from  lidbility  when  death  is  caused  by  disease,  expressly  provides  that 
if  an  injury  resulting  in  disability  or  death  is  caused  by  sunstroke,  then 
the  liability  shall  be  one  fourth  of  the  sum  otherwise  payable,  if  the 
insured  was  not  acting  in  the  line  of  his  duty  as  a  railway  employee.* 

426.  Disease  within  Health  Policy. — ^Under  a  policy  insuring 
against  sickness,  the  insured  is  not  required,  as  a  condition  tQ  recov- 
ery, definitely  to  name  the  illness  on  account  of  which  his  claim  is 
made,  or  its  origin  or  cause,  but  he  must  furnish  evidence  of  a  physi- 
cal condition  as  the  result  of  illness  which  incapacitates  him  for  labor, 
where  the  policy  provides  that  no  claim  shall  be  made  for  disability 
on  account  of  any  sickness,  the  nature  of  which  is  unknown  or  incapa- 
ble of  direct  and  positive  proof.*  Insanity  is  "sickness  or  other  dis- 
ability" within  a  health  poliOy ;  •  and  where  a  health  policy  insures 
directly  against  blood  poisoning,  a  subsequent  provision  that  it  shall 
not  apply  to  any  disease  caused  by  injury  cannot  be  given  efifect  as 
to  blood  poisoning.*  In  the  absence  of  anything  in  the  constitu- 
tion or  by-laws  of  a  benefit  society  releasing  it  from  obligation  to 
pay  sick  behefits  if  caused  by  the  indiscretion  of  the  member,  it  is 
liable  therefor,  although  his  condition  is  caused  by  his  indulgence 
in  unnatural  vice.* 

427.  External,  Violent  and  Accidental  Means. — Where  a  policy 
covers  injuries  by  external,  violent  "or"  accidental  means,  the  dis- 
junctive is  given  effect  and  it  is  not  necessary  that  the  means  be 
accidental,  if  they  are  violent.  Where,  however,  as  is  frequently  the 
case,  a  policy  provides  for  indemnity  for  injuries  inflicted  by  exter- 
nal, violent  and  accidental  means,  to  support  a  recovery  it  must 
be  shown  not  only  that  the  means  were  external  and  violent,  but 
also  that  they  were  accidental.^  It  has  been  said  that  unnatural 
death,  the  result  of  accident  of  any  kind,  imports  an  external  and 
violent  agency  as  the  cause  within  the  meaning  of  an  insurance 
policy  limiting  recovery  to  death  caused  throi^h  "external,  violent, 
and  accidental  means." '    The  provision  that  the  means  be  external 

1.  Railway  Officials,  etc.,  Ass'n  y.  4.  Jones  v.  Pennsylvania  Casualty 
Johnson,  109  Ky.  261,  58  S.  W.  694,  Co.,  140  N.  C.  262,  52  S.  E.  578,  111 
95  A.  S.  R.  370,  52  L.R.A.  401.  A,  S.  R.  843,  5  L.R.A.(N.S.)  932, 

2.  Jennings  v.  Brotherhood  Ace.  Co.,       5.  Wuerthner      v.      Workingmen's 

44  Colo.  68,  96  Pac.  982, 130  A.  S.  R.  Benev.  Soc.,  121  Mich.  90,  79  N.  W. 
109,  18  L.R.A.(N.S.)  109.  921,  80  A.  S.  R.  484. 

3.  McCullough  V.  Expressmen's  Mut.  6.  Travelers'  Ins.  Co.  v.  McConkey, 
Ben.  Aas'n,  133  Pa.  St.  142,  19  Atl.  127  U.  S.  661,  8  S.  Ct.  1360,  32  U.  S. 
355,  7  L.R.A.  210;  Robillard  v.  Society  (L.  ed.)  308;  Oklahoma  Nat.  life  Ins. 
St.  Jean  Baptiste  De  Centre\ille,  21  Co.  v.  Norton,  44  Okla.  783,  145  Pac. 
R.  I.  348,  43  Atl.  635,  79  A.  S.  R.  806,  1138,  L.R.A.1915E   695. 

45  L.R.A.  559.  7.  American  Ace.  Co.  v.  Reigart,  9i 
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and  violent  is  satisfied  where  death  results  from  involuntary  drown- 
ing,* or  by  accidentally  taking  a  substance  internally,'  as  by  acci- 
dentally taking  poison,*"*  or  by  the  entry  of  food  into  the  wind- 
pipe while  eating.**  If  the  death  of  the  insured  is  caused  by  blood 
poisoning,  superinduced  by  the  bite  or  sting  of  an  insect,  such  deatli 
is  caused  through  external,  violent,  and  accidental  means,  within 
the  meaning  of  an  accident  insurance  policy,**  and  the  same  is  true 
where,  death  was  produced  by  a  ruptured  blood  vessel  about  the 
heart,  caused  either  by  fright  or  resulting  from  extraordinary  mental 
or  physical  exertion  put  forth  by  the  deceased  to  save  himself  from 
injury  when  in  imminent  peril  brought  about  by  accident.**  Sun- 
stroke, however,  has  been  considered  not  to  fall  within  a  policy  so 
providing.** 

428.  External  and  Visible  Signs  of  Injury. — ^It  is  frequently  pro- 
vided in  accident  policy  that  there  shall  be  no  recovery  on  injury 
of  which  there  is  no  external  and  visible  sign.  The  purpose  of  such 
a  provision  is  to  protect  the  insurer  against  sham  claims,  by  barring 
the  insured  from  recovering  for  alleged  injuries  of  which  there  is 
no  proof,  except  his  own  assertion.**  Where  a  policy  contains  such 
a  provision  and  also  that  it  shall  not  cover  "any  death  caused"  in 
certain  ways  named,  the  former  clause  is  only  applicable  to  injuries 
not  resulting  in  death.**  A  policy  so  providing  covers  an  accident 
of  which  there  was  no  visible  mark  at  the  time  of  the  injury,  if 
there  was  such  a  mark  afterward  as  a  result  of  such  injury,*'  so 

Ky.  547,  23  S.  W.  191,  42  A.  S.  R.  14.  Dcrier  v.  Fidelity,  etc.,  Co.,  46 

374,  21  L.R.A.  651.  Fed.    446,   13    L.R.A.    114;    Paul   v. 

8.  Manufacturers'  Ace.  Indounity  Travelers'  Ins.  Co.,  112  N.  Y.  472,  20 
Co.  V.  Dorgan,  58  Fed.  945,  16  U.  S.  N.  E.  347,  8  A.  S.  R.  758,  3  L.R.A. 
App.  290,  7  C.  C.  A.  681,  22  L.R.A.  443;  Pickett  v.  Pacific  Mut.  Life  Ins. 
620;  Wehle  v.  United  States  Mut.  Ace.  Co.,  144  Pa.  St.  79,  22  Atl.  871,  27 
Ass"n,  153  N.  Y.  116,  47  N.  E.  35,  60  A.  S.  R.  618,  13  L.R.A.  661. 

A.  S.  R.  598;  United  States  Mut.  Acci.  Note:  13  L.R.A.  264. 

Ass'n  V.  Hubbell,  56  Ohio  St.  516,  47  15.  Peterson    v.    Locomotive    Engi- 

N.  E.  544,  40  L.R.A.  453.  neers  Mut.  Life,  etc.,  Ass'n,  123  Minn. 

Note:  42  L.R.A.(N.S.)  63L  505,  144  N.  W.  160,  Ann.  Cas.  1915A 

9.  Jenkins  v.  Hawkeye  Commercial  536  and  note,  49  L.R.A.(N.S.)  1022. 
Men's  Ass'n,  147  la.  113,  124  N.  W.  16.  McGlinchery  v.  FideUty,  etc., 
199,  30  L.R.A.(N.S.)  1181  and  note.  Co.,  80  Me.  251,  14  Atl.  13,  6  A.  S. 

10.  Healey  v.  Mutual  Aec.  Ass'n,  R.  190;  Mallory  v.  Travelers'  Ins.  Co., 
133  111.  556,  25  N.  E.  52,  23  A.  S.  R.  47  N.  Y.  52,  7  Am.  Rep.  410;  Paul 
637,  9  L.R.A.  371  and  note.  v.  Travelers'  Ins.  Co.,  112  N.  Y.  472, 

11.  American  Ace.  Co.  v.  Reigart,  20  N.  E.  347,  8  A.  S.  R.  758,  3  L.R.A. 
94  Ky.  547,  23  S.  W.  191,  42  A.  S.  R.  443  and  note. 

374,  21  L.R.A.  651.  Notes:    13  L.R.A.  264;   49   L.R.A. 

12.  Ombei^  v.  United  States  Mut.   (N.S.)  1022;  Ann.  Cas.  1915A  537. 
Aec.  Ass'n,  101  Ky.  303,  40  S.  W.  909,       17.  Pennington  v.  Pacific  Mut.  life 
72  A.  S.  R.  413.  Ins.  Co.,  85  la.  468,  52  N.  W.  482,  39 

IS.  McGlinchery    v.    Fidelity,    etc.,  A.  S.  R.  306. 
Co.,  80  Mc.  251, 14  Atl.  13,  6  A.  S.  R.       Notes:  49  L.R.A. (N.S.)  1022;  Ann. 
190.  Cas.  1915A  538. 
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that  there  may  be  a  recoveiy  for  chance  contact  with  poison  ivy.** 
Where  the  provision  is  applicable  to  death,  it  means  that  there  must 
be  some  external  and  visible  evidence  that  the  death  was  accidental, 
and  not  that  there  must  be  external  and  visible  marks  on  the  person 
of  the  decedent,**  and  the  provision  has  been  held,  from  the  very 
nature  of  the  case,  not  to  apply  to  drowning.s"  A  felon  is  an  external 
and  visible  sign  of  the  injury  which  caused  it,*  and  mental  derange- 
ment is  an  external  and  visible  sign.'  Again,  where  one,  by  lifting 
a  heavy  weight,  causes  a  dilation  of  his  heart,  resulting  in  his  subse- 
quent death,  the  injury  is  one  where  there  is  a  visible  external  mark, 
if  at  once  he  becomes  deathly  pale  and  sick,  and  there  are  physical 
indications  of  the  result  thereof.* 

429,  Poison  or  Contact  with  Poison. — ^Where  an  insured  by  mis- 
take takes  an  overdose  of  poison,  his  death  is  caused  by  accidental 
means,*  but  where  the  amount  of  poison  is  taken  intentionally, 
though  the  insured  does  not  know  what  eflPect  will  be  produced 
thereby,  it  has  been  considered  that  no  recovery  can  be  had.'  Policies 
frequently  contain  provisions,  varying  in  phraseology,  excepting 
liability  for  injuries  caused  by  poison.  A  provision  against  liability 
for  injury  resulting  from  any  poison  or  infection,  or  from  anything 
accidentally  or  otherwise  taken,  administered,  absorbed  or  inhaled 
applies  only  where  such  was  the  proximate  cause  of  the  injury,* 
and  does  not  apply  where  coincident  with  an  accidental  injury 
poisonous  germs  enter  the  system.'  Some  courts  hold  that  an  exemp- 
tion of  liability  for  injuries  caused  by  taking  poison,*  or  poison  in 
any  way  taken,  administered,  absorbed,  or  inhaled,*  means  the  volun- 

18.  Railway  Mail  Ass'n  v.  Dent,  213  Men's  Ass'n,  106  la.  281,  76  N.  W. 
Fed.-  981,  130  C.  C.  A.  387,  L.R.A.  683,  68  A.  S.  R.  306. 

1915A  314.  Notes:  9  L.R_A.,  371,  372;  5  LJB.A. 

19.  Menneiley  v.  Employer's  Liabil-    (N.S.)   659. 

ity  Assur.  Corp.,  148  N.  Y.  596,  43  N.  6.  Games  v.  Iowa  State  Traveling 

E.  54,  51  A.  S.  R.  716,  31  L.R.A.  Men's  Ass'n,  106  la.  281,  76  N.  W. 

686.  683,  68  A.  S.  R.  306. 

Note:  49  L.R.A. (N.S.)  1023.  6.  Gary  v.  Preferred  Accident  Ins. 

20.  Lewis  v.  Brotherhood  Ace.  Co.,  Co.,  127  Wis.  67,  106  N.  W.  1055,  115 
194  Mass.  1,  79  N.  E.  802,  17  L.R.A.  A.  S.  R.  997, 7  Ann.  Cas.  484,  5  L.R.A. 
(N.S.)  714  and  note.  (N.S.)  926. 

Note:  49  L.R.A. (N.S.)  1022.  7.  Central    Accident    Ins.    Co.    v. 

1.  Robinson  v.  Masonic  Protective  Eembe,  220  111.  151,  77  N.  E.  123, 110 
Ass'n,  87  Vt  138,  88  Atl.  531,  47  A.  S.  R.  235,  5  Ann.  Cas.  155,  5 
LJt.A.(N.S.)  924.  L.R.A.(N.S.)  933;  Gary  v.  Preferred 

2.  Peterson  v.  Locomotive  Engi-  Ace.  Ins.  Co.  of  New  York,  127  Wis. 
fleers' Mut.  life,  etc.,  Ass'n,  123  Minn.  67,  106  N.  W.  1055,  115  A.  S.  R. 
505,  144  N.  W.  160,  Ann.  Cas.  1915A  997,  7  Ann.  Cas.  484,  5  LJl.A.(N.S.) 
536,  49  L.R.A.(N.S.)  1022.  926. 

3.  Horsfall  v.  Pacific  Mut.  Life  Ins.  8.  Travelers'  Ins.  Co.  v.  Dunlap,  160 
Co.,  32  Wash.  132,  72  Pac.  1028,  98  HI.  642,  43  N.  E.  765,  52  A.  S.  R.  356. 
A.  S.  R.  846,  63  L.R.A.  425.  Note:  1  Ann.  Cas.  255. 

■4.  Games  v.  Iowa  State  Traveling      9.  Metropolitan  Ace.  Ass'n  v.  Froi- 

1251 


Digitized  by 


Google 


i  430  INSURANCE  14  R  C.  L. 

tary,  intentional  taking  of  poison,  and  does  not  include  casea  of 
accidental  poisoning.  Other  courts  hold  that  an  exemption  of  liability 
for  death  by  poison,**  or  from  poison  or  anything  accidentally  or 
otherwise  taken,  administered,  absorbed,  or  inhal^,**  precludes  a 
recovery  where  poison  was  volimtariiy  taken  though  its  nature  or 
presence  in  the  article  taken  was  unknown.  The  word  poison,  in  a 
certificate  of  accident  insurance,  means  a  substance  taken  internally, 
seriously  injurious  to  health,  and  often  fatal  to  life ;  it  does  not  include 
a  case  of  poison  by  external  contact  with  putrid  animal  substance 
working  through  the  system  and  producing  malignant  pustule.** 
Aqua  ammonia  is,  however,  a  poison  within  the  provision.*'  Death 
caused  by  blood  poisoning,  superinduced  by  the  bite  of  an  insect,  is 
not  the  result  of  "poisoning  in  any  form  or  manner,"  or  "contact 
with  poisonous  substances ;"  ^*  nor  does  chance  contact  with  poison 
ivy  fall  within  a  provision  relating  to  poison  taken  or  administered 
accidentally  or  otherwise,"  though  inflammation  of  the  eyes  caused 
by  poison  ivy  is  within  a  provision  that  the  policy  does  not  cover 
injury,  fatal  or  nonfatal,  resulting  from  any  poison  or  infection,  or 
from  anything  accidentally  or  otherwise  taken,  administered,  absorbed, 
or  inhaled.*'  A  slip  attached  to  an  accident  policy  issued  to  a  phy- 
sician, which  extends  the  policy  to  cover  "septic  wounds  caused  by 
accident  while  performing  any  operation  pertaining  to  the  business 
of  the  insured,  the  poison  matter  being  injected  into  the  wound  at 
the  time  of  the  accident,"  is  not  confined  in  its  operation  to  accidents 
met  with  by  the  insured  while  in  the  act  of  performing  an  operation 
or  administering  treatment  upon  a  patient,  but  includes  accidents 
which  occur  while  he  is  preparing  medicine  for  a  patient.*' 

430.  Inhaling  Gas. — Unconsciously  and  involuntarily  inhaling  gas, 
resulting  in  injury,  is  an  accident,**  and  the  injuries  are  caused  by 
external  and  violent  means.*'     Where  the  evidence  shows  that  the 

land,  161  HI  30,  43  N.  E.  766,  52  A.  A.  S.  R.  445. 

S.  R.  359.  14.  Omberg  v.  United  States  Mut. 

10.  Early  v.  Standard  Life,  etc.,  Ins.  Ace.  Ass'n,  101  Ky.  303,  40  S.  W. 
Co.,  113  Mich.  58,  71  N.  W.  500,  67  909,  72  A.  S.  R.  413. 

A.  S.  R.  445;  Pollock  v.  United  States  16.  Railway  Mail  Ass'n  v.  Dent,  213 
Mut.  Ace.  Ass'n,  102  Pa.  St.  230,  48  Fed.  981,  130  C.  C.  A.  387,  L.RJ^. 
Am.  Rep.  204.  1915A  314. 

Notes:  3  L.R.A.  486;  2  L.R.A.(N.S.)  16.  Preferred  Ace.  Ins.  Co.  of  New 
ICO.  York  V.  Robinson,  45  Pla.  525,  33  So. 

11.  Maryland  Casualty  Co.  v.  Hud-  1005,  3  Ann.  Cas.  931,  61  L.EJl.  145. 
gins,  97  Tex.  124,  76  S.  W.  746,  104  17.  Central  Aco.  Ins.  Co.  v.  Rembe, 
A.  S.  R.  857,  1  Ann.  Cas.  252,  64  220  111.  151,  77  N.  E.  123,  110  A.  S. 
LJI.A.  349;  Kaaten  v.  Interstate  R.  235,  5  Ann.  Cas.  155,  5  L.RA. 
Casualty  Co.  of  New  York,  99  Wis.    (N.S.)  933. 

73,  74  N.  W.  534,  40  L.R.A.  bSl.  18.  Fidelity,  etc.,  Co.  of  New  York 

12.  Note:  3  LJt.A.  486.  v.  Lowenstein,  97  Fed.  17,  38  C.  C 

13.  Early  v.  Standard  Life,  etc.,  Ins.  A.  29,  46  L.R.A.  450. 

Co.,  113  Mich.  58,  71  N.  W.  500,  67      19.  See  supra,  par.  427. 
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insured  was  found  dead  in  a  room  filled  witb  gas,  and  there  is  some 
evidence  that  he  suffered  from  apoplexy  it  is  for  the  jury  to  determine 
whether  death  resulted  from  accident*'  A  voluntary,  and  not  an 
involuntary,  inhalation  of  gas  is  alone  comprehended  by  a  provision 
exempting  the  insurer  from  liability  for  injuries  resulting  directly 
or  indirectly  from  any  gas  or  vapor,*  or  from  the  inhalation  of  gas,* 
or  a  provision  that  the  policy  does  not  cover  "injuries,  fatal  or  other- 
wise, resulting  from  poison  or  anything  accidentally  or  otherwise 
taken,  tidministered,  absorbed,  or  inhaled,"  •  according  to  some  courts, 
but  other  courts  have  given  effect  to  provisions  against  liability  for 
death  resulting  from  the  inhalation  of  gas  and  have  held  the  pro- 
vision applicable  to  involuntary  inhalation.* 

431.  Intoxication  or  Medical  Treatment. — Some  courts  take  the 
position  that  if  a  policy  insuring  against  accident  limits  the  amount 
of  the  liability  when  a  loss  was  "while  under  the  influence  of  any 
intoxicant  or  narcotic,"  the  provision  applies  if  the  insured  was 
to  any  extent  under  the  influence  of  liquors  and  was  not  in  full 
possession  of  his  faculties.'  Other  courts,  however,  have  construed  tlie 
clause  "under  the  influence  of  intoxicating  liquors"  to  be  equivalent 
to  intoxication,*  and  not  to  apply  to  an  insured  who  has  taken  a  few 
drinks  but  is  in  fuU  possession  of  his  faculties.'  Accident  policies 
sometimes  provide  that  they  will  be  avoided  if  the  assured's  death 
or  injury  was  caused  by  his  use  of  intoxicating  liquors;  and,  under 
such  policies,  it  may  be  laid  down  as  a  general  rule  that  it  is  not 
enough  to  show  that  such  use  contributed  to  the  death  or  injury;  it 
must  appear  that  the  use  was  the  actual,  direct  cause  of  the  death 
or  injury.*  While  it  is  undoubtedly  true  that  an  accident  policy 
does  not  cover  death  or  injuries  resulting  solely  from  medical  treat- 

20.  Columbian  Nat.  life  Ins.   Co.  R.  618,  13  L.R.A.  661. 

V.  Miller,  140  Ga.  346,  78  S.  E.  1079,  Notes:  1  L.R.A.(N.S.)  423;  6  Ann. 

Ann.  Gas.  1914D  408.  Cas.  554. 

1.  Travelers'  Ins.  Co.  v.  Ayers,  217  4.  Note:  2  L.R.A.(N.S.)  169. 

111.  390,  75  Me.  506,  2  L.R.A.(N.S.)  5.  Furry  v.  General  Ace.  Ins.  Co., 

168  and  note.  80  Vt.  526,  68  Atl.  655,  130  A.  S.  R. 

2.  Paul  V.  Travelers'  Ins.  Co.,  112  1012,  13  Ann.  Cas.  515  and  note,  15 
N.  T.  472.  20  N.  E.  347,  8  A.  S.  R.  L.R..A.(N.S.)  206  and  note. 

758,  3  L.R.A.  443.  6.  Bakalars  v.  Continental  Casualty 

3.  Fidelity,  etc.,  Co.  of  New  York  Co.,  141  Wis.  43,  122  N.  W.  721,  18 
v,  Lowenstein,  97  Fed.  17,  38  C.  C.  Ann.  Cas.  1123,  25  L.R.A.(N.S.)  3241. 
A.  29,  46  L.R.A.  450;  Fidelity,  etc..  Notes:  15  L.R.A.(N.S.)  210;  13 
Co,  of  New  York  v.  Waterman,  161  Ann.  Cas.  516,  517. 

III.  632,  44  N.  E.  283,  32  L.R.A.  654;  7.  Fidelity,  etc.,   Co.  v.   Chambers, 

Minneiley     v.     Employers'     Liability  93  Va.  138,  24  S.  E.  896,  40  L.R.A. 

Assur.  Corp.,  148  N.  Y.  596,  43  N.  E.  432. 

54,  51  A.  S.  R.  716,  31  L.R.A.  686;  8.  Notes:  15  L.R.A.(N.S.)  209;  13 

Pickett  V.  Pacific  Mut.  Life  Ins.  Co.,  Ann.  Cas.  517. 

144  Pa.  St.  79,  22  Atl.  871,  27  A.  S. 
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ment  not  preceded  by  an  accident,*  yet  deaCh  cansed  by  treatment 
by  a  reputable  member  of  the  medical  profession  in  case  of  an  injury 
covered  by  a  policy  insuring  against  death  caused  by  "external, 
violent,  and  accidental  means,"  where  such  treatment  is  regular, 
ordinary,  and  in  accordance  with  the  teachings  of  his  profession,  is 
one  of  the  possibilities  within  the  contemplation  of  the  parties  to 
the  policy,  and  where  the  death  results  solely  from  such  injury  and 
the  treatment  recovery  can  be  had.** 

432.  Violation  of  Law;  Handling  Firearms. — ^As  in  the  case  of  life 
policies,**  accident  policies  frequently  exempt  the  insurer  from  lia- 
bility for  injuries  resulting  from  a  violation  of  law.  The  insurer  is 
not  relieved  from  liability  under  such  a  provision  where  there  is  no 
connection  between  the  violation  of  law  and  the  injury,'*  as  in  the 
case  of  a  deserter  killed  while  doing  no  unlawful  act.**  One  who  is 
injured  by  the  discharge  of  a  gun  in  his  hand,  while  on  his  way  to 
hunt  game  in  the  closed  season,  is  not  killed  while  violating  any  law 
where  he  has  done  no  act  in  violation  of  law ;  **  but  where  the  policy 
provides  that  no  recovery  can  be  had  for  an  injury  effected  or  result- 
ing wholly  or  partly,  directly  or  indirectly,  from  any  violation  of  law, 
the  insured  cannot  recover  for  an  injury  received  on  Sunday,  and 
caused  accidentally  while  he  was  on  a  hunting  expedition,  in  a  state 
where  the  sta.tute  prohibits  hunting  on  Sunday.**  One  engaged,  in 
violation  of  law,  in  horseracing  cannot  recover  for  an  injury  received 
while  so  engaged,  though  the  act  of  another  driver  causing  the  injury 
was  in  disregard  of  the  rules  of  the  course.**  Again,  an  injury 
received  by  slipping  on  the  frozen  ground  while  returning  from  a 
visit  of  pleasure  to  one  in  an  adjoining  town,  on  Sunday,  is  within 
the  provisions  of  an  accident  insurance  policy  exempting  the  insurer 
from  liability,  where  the  violation  of  law  is  either  the  proximate  or 
remote  cause  or  condition  of  the  injury,  under  statutes  prohibiting 
traveling,  except  from  necessity  or  charity,  on  Sunday.*^  Carrying 
a  loaded  gun  from  one  room  of  a  house,  in  which  it  had  been  left  by 
another  person,  to  an  adjoining  room  is  "handling  firearms"  within 

9.  Note:  26  L.R.A.(N.S.)  1004  et  Mich.  545,  32  N.  W.  812,  8  A.  S.  R. 
seq.  913. 

10.  Gardner  v.  United  Surety  Co.,  14.  Comwell  v.  Fraternal  Ace. 
110  Minn.  291,  125  N.  W.  264,  26  Ass'n,  6  N.  D.  201,  69  N.  W.  191,  66 
L.R.A.(N.S.)  1004.  A.  S.  R.  601,  40  L.R.A.  437. 

11.  See  supra,  par.  407.  15.  Duran   v.   Standard  Life,  etc., 

12.  Conboy  v.  Railway  Officials  Em-  Ins.  Co.,  63  Vt.  437,  22  AtL  530,  25 
plovees'  Ass'n,  17  Ind.  App.  62,  46  A.  S.  R.  773, 13  L.R.A.  637. 

N.  E.  363,  60  A.  S.  R.  154;  North  16.  Travelers'  Ins.  Co.  v.  Seaver,  19 

America  Ace.  Ins.  Co.  v.  Bennett,  90  Wall.  531,  22  U.  S.  (L.  ed.)  155. 

Tenn.  256,  16  S.  W.  723,  25  A.  S.  R.  17.  Duran   v.    Standard  Life,   etc, 

685.  Ins.  Co.,  63  Vt.  437,  22  Atl.  530,  25 

Note:  13  L.R.A.  838.  A.  S.  R.  773,  13  L.R.A.  637. 

13.  Utter  V.  Travelers'  Ins.  Co.,  65 
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the  meaning  of  a  clause  in  an  accident  insurance  policy  limiting 
the  recovery  for  any  injury  received  while  hunting,  or  while  using 
or  handling  loaded  firearms.** 

433.  Fighting  or  Provokiag  Assault. — ^An  injury  inflicted  on  one 
who  did  not  voluntarily  enter  into  an  affray  is  an  acciduit  and  a 
recovery  may  be  had  therefor  in  the  absence  of  an  exception.*'  Fre- 
quently, however,  injuries  caused  by  fighting  are  excepted  risks.  It 
has  been  said  that  a  stipulation  against  liability  for  injuries  caused 
by  fighting  refers  to  voluntary  fighting  by  the  insured,  or  involuntary 
fighting  brought  on  wholly  or  partially  by  his  fault  or  temerity, — 
fighting  for  which  he  is  partly  responsible,  either  as  a  volunteer,  or  as 
a  rash  speaker  or  a  wrongdoer.  In  order  to  attribute  to  the  insured 
anything  caused  by  the  fight,  he  must  have  had  some  voluntary 
agency  in  causing  Uie  fight  itself.  Self-defense  is  not  cut  off  by  the 
provision.*"  Similarly  a  clause  in  a  policy  that  "if  death  occurs  from 
assault  provoked  by  quarreling,  no  recovery  can  be  had,"  must  have 
a  reasonable  construction,  and  the  death  of  the  insured  cannot  be  re- 
garded as  coming  within  the  meaning,  unless  it  occurred  as  the  result 
of  a  quarrel  provoked  by  himself,  and  was  of  so  serious  a  nature  that 
he  might  reasonably  have  expected  that  anger  would  be  thereby 
aroused,  and  injury  inflicted.  It  is  not  every  frivolous  controversy 
that  is  a  quarrel  within  the  meaning  of  such  a  clause.*  Where,  how- 
ever, the  death  of  the  insured  is  caused  by  a  gunshot  wound  inflicted 
by  another,  and  is  the  direct  result  of  a  mutual  encounter  or  combat, 
voluntarily  entered  into  by  them,  no  recovery  can  be  had  under  a 
policy  of  accident  insurance  excepting  the  company  issuing  it  from 
liability  for  death  or  injury  caused  by  fighting.  In  such  case  it  is 
immaterial  whether  the  slayer  was  sane  or  insane.* 

434.  Burning  of  Building. — An  injury  due  to  being  burned  by 
flames  arising  from  a  lantern  dropped  or  knocked  over  by  the  assured 
while  suffering  from  a  fit,  the  flames  arising  from  the  oil  in  the 
lantern,  and  the  building  not  being  destroyed,  is  not  caused  by  the 
burning  of  a  building  in  which  the  assured  is  at  the  commencement 
of  the  fire,  within  the  meaning  of  a  provision  in  the  policy  pro- 
viding for  increased  indemnity  for  an  injury  from  such  a  cause.* 
Nor  does  such  a  provision  cover  injuries  caused  by  the  burning  of 
clothing  and  other  articles  in  a  room  of  the  building,  which  merely 

18.  Doody  ▼.  National  Masonic  1.  North  America  Ace.  Ins.  Co.  v. 
Ace.  Ass'n,  66  Neb.  493,  92  N.  W.  613,  Bennett,  90  Tenn.  256,  16  S.  W.  723, 
60  L.R.A.  424.  25  A.  S.  R.  685. 

19.  Supreme  Coimcil,  etc.  v.  Gar-  2.  Gresham  v.  Equitable  Ace.  Ins. 
Tigus,  104  Ind.  133,  3  N.  E.  818,  54  Co.,  87  Ga.  497,  13  S.  E.  752,  27  A. 
Am.  Rep.  298.  S.  R.  263,  13  L.R.A.  838. 

20.  Gresham  v.  Equitable  Life,  etc.,  3.  Wadsworth  v.  Canadian  Ry.  Ao- 
Ins.  Co.,  87  Ga.  497,  13  S.  E.  752,  27  cident  Ins.  Co.,  26  Ont  L.  Rep.  65, 
A.  S.  E.  263,  13  L.R.A.  838.  Ann.  Cas.  1913A  546. 
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scorches  the  woodwork  without  destroying  the  building  ot  any  por- 
tion of  it,*  though  the  position  has  been  taken  that  the  burning 
of  the  contents  may  be  considered  the  burning  of  the  building.* 

435.  Diligence  Required  of  Insured  Generally. — ^The  fact  that  the 
insured  was  guilty  of  negligence  contributing  to  an  injury  does  not 
deprive  an  occurrence  of  its  character  as  an  accident,'  and  for  this 
reason  accident  policies  usually  provide  that  no  recovery  shall  be 
had  for  injuries  resulting  from  a  voluntary  exposure  to  unnecessary 
danger,  or  what  has  been  held  its  equivalent,  "unnecessary  exposure 
to  danger" '  or  imnecessary  exposure  to  obvious  risk  of  injury.'  A 
provision  of  this  character  requires  something  more  than  contributory 
negligence  to  defeat  the  rights  of  the  insured ;  •  the  provision  does 
not  mean  simply  a  voluntary  performance  of  the  act  which  results  in 
injury,  but  also  that  it  is  performed  with  a  consciousness  of  the 
danger,  or  that  the  danger  is  so  apparent  that  a  man  of  ordinary 
intelligence  would,  under  the  circumstances,  necessarily  know  it.*" 
In  other  words,  the  phrase  "voluntary  exposure  to  unnecessai-v 
danger"  involves  the  idea  of  intentionally  doing  some  act  which 
reasonable  and  ordinary  prudence  would  f(ronounce  dangerous.** 

4.  HouUhan  v.  Preferred  Ace.  Ins.  139  la.  36,  116  N.  W.  1046, 130  A.  S. 

Co.,  196  N.  ,Y.  337,  89  N.  E.  927,  25  R.  294;  Whalen  v.  Peerless  Casualty 

L.R.A.(N.S.)  1261.  Co.,  75  N.  H.  297,  73  Atl.  642,  139  A. 

6.  Wilkinson  v.  Aetna  Life  Ins.  Co.,  S.  R.  695;  United  States  Mut.  Ace. 

240  HI.  206,  88  N.  E.  550,  130  A.  S.  Ass'n  v.  Hubbell,  56  Ohio  St.  516,  47 

R.  269,  25  L.R.A.(N.S.)  1256.  N.  E.  544,  40  L.R.A.  453;  De  Loy  v. 

6.  Schneider  v.  Provident  Life  Ina.  Travelers'  Ins.  Co.,  171  Pa.  St  1,  32 
Co.,  24  Wis.  28,  1  Am.  Rep.  157.  Atl.   1108,  50  A.   S.  R.  787;   Union 

Note:  139  A.  S.  R.  701.  Casualty,  etc.,  Co.  v.  Harroll,  98  Teim. 

7.  Sargent  ▼.  Central  Ace.  Ins,  Co.,  591,  40  S.  W.  1080,  60  A.  S.  R.  873; 
112  Wis.  29,  87  N.  W.  796,  88  A.  S.  Bakalars  v.  Continental  Casualty  Co., 
R.  946.  141  Wis.  43,  122  N.  W.  721,  18  Ann. 

8.  Notes:  50  L.R.A.(N.S.)  1219  et  Cas.  1123  and  note,  25  LJl.A.(N.S.) 
seq.;  18  Ann.  Cas.  1126.  1241. 

9.  Smith  V.  Aetna  life  Ins.  Co.,  Notes:  40  L.R.A.  434;  10  Ann.  Cas. 
115  la.  217,  88  N.  W.  368,  91  A.  S.  451. 

K.  153,  56  L.RA.  271;  Hunt  v.  United  11.  Equitable  Aec.  Ins.  Co.  v.  Os- 
States  Ace.  Ass'n,  146  Mich.  521,  109  bom,  90  Ala.  201,  9  So.  869, 13  LJI.A. 
N.  W.  1042, 117  A.  S.  R.  655, 10  Ann.  267,  reversed  on  another  point  by 
Cas.  449,  7  L.R.A.(N.S.)  938.  Louisville  &  iJ.  R.  Co.  v.  Trammell, 

Notes:  40  L.R.A.  432;  22  L.R.A.  93  Ala.  350,  9  So.  870;  FoUis  v. 
(N.S.)  780;  10  Ann.  Cas.  452;  18  United  States  Mut.  Ace.  Ass'n,  94  la. 
Ann.  Cas.  1125.  435,  62  N.  W.  807,  58  A.  S.  R.  408, 

10.  Fidelity,  etc.,  Co.  v.  Sittig,  181  28  L.R.A.  78;  Johnson  v.  London 
III.  Ill,  54  N.  E.  903,  48  L.R.A.  359;  Guarantee,  etc.,  Co.,  115  Mich.  86,  72 
Conboy  v.  Railway  Officials  Em-  N.  W.  1115,  69  A.  S.  R.  549,  ,40 
plovee's  Ace.  Ass'n,  17  Ind.  App.  62,  L.R.A.  440;  Hunt  v.  United  Ace.  A^n, 
46  "N.  E.  363,  60  A.  S.  R.  154;  146  Mich.  521,  109  N.  W.  1042,  117 
Travelers'  Ins.  Co.  v.  Clark,  109  Ky.  A.  S.  R.  655,  10  Ann.  Cas.  449  and 
350,  59  S.  W.  7,  95  A.  S.  R.  374  and  note,  7  L.R.A.(N.S.)  938;  Burkhard 
note;   Correll  v.  National  Ace.   Soc,  v.  Travelers'  Ins.  Co.,  102  Pa.  St.  262, 
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The  te^  seems  to  be,  Did  the  insured  appreciate  that,  by  doing 
the  act,  he  was  putting  life  and  limb  iu  hazard?  **  Sueh  provi- 
sions do  not  include  an  exposure  incident  to  the  ordinary  habits 
and  customs  of  life,  but  refer  to  something  beyond  the  ordinary, 
like  wanton  or  gross  carelessness.^*  The  phraseology  of  the  usual  pro- 
vision is  such  as  not  to  include  a  voluntary  exposure  to  necessarj' 
danger,  or  merely  inadvertent  and  unintentional  exposure  to  a  known 
danger,  under  peculiar  circumstances  not  affording  opportunity  for 
deliberate  action,  or  a  voluntary  exposure  to  an  unknown  danger.** 
Unconsciousness  of  the  danger  at  the  moment  of  injury  does  not 
excuse  the  insured,  except  in  those  instances  in  which  he  was  igno- 
rant of  the  danger,  and  under  no  duty  from  the  obviousness  there- 
of, to  know  of  its  existence;  and,  if  the  -danger  is  obvious,  and  there 
is  nothing  in  the  situation  of  the  insured  or  the  circumstances  sur- 
rounding him  that,  in  any  way,  precludes  deliberation,  freedom  of 
action,  or  ehoice  of  conduct,  such  as  a  sudden  peril,  which  he  had 
no  reason  to  expect,  or  the  like,  and  he  encounters  it,  and  is  injured, 
the  exposure  is  "voluntary."  *'  The  burden  of  proof  is  on  the  insurer 
to  show  that  the  injury  resulted  from  a  voluntary  exposure  to  unneces- 
sary danger,**  and  ordinarily  the  question  whether  the  burden  has 
been  sustained  is  for  the  jury.*'  The  defense  that  injury  resulted 
from  exposure  to  unnecessary  danger  is  waived  by  an  offer  to  confess 

48  Am.  Rep.  205;  Rebman  v.  General  Note:  139  A.  S.  R.  704. 

Ace.  Ins.  Co.,  217  Pa.  St.  518,  66  Atl,  16.  Fidelity,  etc.,  Co.  v.  Sittig,  181 

859,   10   L.R.A.(N.S.)    957:   Fidelity,  lU.  Ill,  54  N,  E.  903,  48  L.R.A.  359; 

etc.,  Co.  V.  Chambers,  93  Va.  138,  24  Follis    v.    United    States    Mut.    Ace. 

S.  E.  896,  40  L.R.A.  432.  Ass'n,  94  la.  435,  62  N.  W.  807,  58 

Notes:  139  A.  S.  R.  699  et  seq.j  40  A.  S.  R.  408.  28  L.R.A.  78;  Smith  v. 

L.R.A.  435;  22  L.R.A.(N.S.)  780;  27  Aetna  Life  Ins.  Co.,  115  la.  217,  88 

L.R.A.(N.S.)   1164;  40  L.R.A.(N.S.)  N.  W.  368,  91  A.  S.  R.  153,  56  L.R.A. 

135.  271;  Correll  v.  National  Ace.  Ass'n, 

12.  Smith  v.  Aetna  Life  Ins.  Co.,  139  la.  36, 116  N.  W.  1046, 130  A.  S. 
115  la.  217,  88  N.  W.  368,  91  A.  S.  R.  294;  Badenfeld  v.  Massachusetts 
R.  153,  56  L.R.A.  271;  United  States  Mut.  Ace.  Ass'n,  154  Mass.  77,  27  N. 
Mut.  Ace.  Ass'n  v.  Hubboll,  56  Ohio  E.  769,  13  L.R.A.  263  and  note; 
St.  516,  47  N.  E.  544,  40  L.R.A.  453.  Meadows  v.  Pacific  Mut.  Life  Ins.  Co., 

Note:  22  L.R.A.(N.S.)  779.  129  Mo.  76,  31  S.  W.  578,  60  A.  S.  R. 

13.  Manufacturers  Ace.  Indemnity  427;  Bakalars  ▼.  Continental  Casualty 
Co.  V.  Doigan,  58  Fed.  945,  16  U.  S.  Co.,  141  Wis.  43,  122  N.  W.  721,  18 
App.  290,  7  C.  C.  A.  581,  22  L.RJL.  Ann.  Cas.  1123,  25  L.R.A.(N.S.) 
620.  1241. 

14.  Diddle  v.  Continental  Casualty  Notes:  139  A.  S.  R.  702;  3  L.RJl. 
Co.,  65  W.  Va.  170,  63  S.  E.  962,  22  443;  4  L.R.A.(N.S.)  637;  50  L.R.A. 
L.R.A.(N.S.)  779.  (N.S.)  1008;  10  Ann.  Cas,  453. 

16.  Diddle  v.  Continental  Casualty      17.  Travelers'   Ins.   Co.   v.   Seaver, 
Co.,  65  W.  Va.  170,  63  S.  E.  962,  22  19  Wall.  631,  22  U.  S.  (L.  ed.)  155. 
LJl.A.(N.S.)  779;  Combs  v.  Colonial      Notes:  40  L.R.A.  448;  10  Aon.  Cas. 
Casualty  Co.,  73  W.  Va.  473,  80  S.  E.  452, 
779,  50  L.R.A. (N.S.)   1218  and  note. 
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judgment  for  an  amount  less  than  is  claimed  and  by  a  subsequent 
motion  for  a  verdict  in  accordance  with  such  offer.** 

436.  Particular  Acts  as  Voluntary  Exposure  to  Unnecessary 
Danger. — What  amounts  to  voluntary  exposure  to  imnecessary  danger 
depends  to  a  large  extent  on  the  facta  of  the  particular  case."  The 
question  whether  attempting  to  board  or  alight  from  a  moving  train 
is  a  voluntary  exposure  to  unnecessary  danger  is  one  which  arises 
very  frequently.  Generally  it  may  be  said  that  this  question  depends 
on  the  further  question  whether,  under  all  the  circumstances  at  the 
time  the  attempt  was  made,  an  ordinarily  prudent  person  would  have 
made  the  attempt.  If  an  ordinarily  prudent  person  would  not  have 
made  the  attempt ;  and  if  there  was  no  emergency  at  the  time  which 
required  the  insured  to  board  or  alight  from  the  train,  except  incon- 
venience of  delay  or  possible  injury  to  business, — the  attempt  falls 
within  the  provision.*"  Attempting  to  board  a  slowly  moving  train 
is  not  wilfully  and  wantonly  exposing  oneself  to  unnecess»ry  danger.' 
especially  where  the  insured  is  skilled  in  so  doing,  as  in  the  case  of 
a  traveling  salesman,*  unless  the  speed  of  the  train  is  such  as  to  render 
the  act  obviously  dangerous.*  On  the  same  grounds,  leaving  a  car 
while  in  motion  is  not  necessarily  "a  voluntary  exposure  to  unneces- 
sary danger,"  *  though  it  is  such  where  the  train  is  in  rapid  motion, 
and  the  attempt  is  made  on  a  dark  night,  or  other  circumstances 
render  the  act  dangerous.*  And  the  provision  is  violated  by  climb- 
ing on  the  side  of  an  engine  which  is  approaching  at  a  rapid 
.^peed  a  standpipe  erected  in  close  proximity  to  the  track,  where  the 
insured  had  passed  the  standpipe  frequently,  and  had  done  so  just 
before  the  accident.*  However,  voluntary  exposure  to  danger  is  not 
proved  by  evidence  tending  to  show  that  the  insured  stood  on  the 
steps  of  a  moving  train,  holding  on  with  both  hands,  and  fell  or 
stepped  therefrom  in  the  belief  that  he  was  stepping  on  a  lower  step, 

18.  Holiday  v.  American  Mut.  Ace.  3.  Small  v.  Travelers'  Protective 
Ass'n,  103  la.  178,  72  N.  W.  448,  64  Ass'n,  118  Ga.  900,  45  S.  E.  706,  63 
A.  S.  R.  170.  L.R.A.  510;  Rebman  v.  General  Ace. 

19.  For  various  specific  applica-  Ins.  Co.,  217  Pa.  St.  518,  66  Atl.  859, 
lions,  see  the  following  notes:  12  A.  10  L.R.A.(N.S.)  957. 

S.  R.  272  et  seq.;  139  A.  S.  R.  699  et       4.  Badenfeld  v.  Massachusetts  Mut. 
seq.;  40  L.R.A.  433  et  seq.;  22  L.R.A.   Ace.  Ass'n.  154  Mass.  77,  27  N.  E. 
(N.S.)  779  et  seq.;  10  Ann.  Cas.  451  769,  13  L.R.A.  263. 
ot  seq.;  18  Ann.  Cas.  1125  et  seq.  Note:  18  Ann.  Cas.  1125. 

20.  Note:  10  L.R.A.(N.S.)  957  et  5.  Shevlin  v.  American  Mut.  Ace. 
seq.  Ass'n,  94  Wis.  180,  68  N.  W.  866,  36 

1.  Schneider  v.  Provident  Life  Ins.  L.R.A.  52. 

Co.,  24  Wis.  28,  1  Am.  Rep.  157.  Notes:  139  A.  S.  R.  714;  40  L.R.A. 

Note:  40  L.R.A.  444.  447. 

2.  Fidelity,  etc.,  Co.  v.  Sittig,  181  6.  Diddle  v.  Continental  Casualty 
111.  m,  54  N.  E.  903,  48  L.R.A.  359.   Co.,  65  W.  Va.  170,  63  S.  E.  962,  22 

Note:  139  A.  S.  R.  712.  L.R.A. (N.S.)  779. 
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which  in  fact  did  not  exist'  A  person  who  attempts  to  croes  a  rail- 
road track  uxunediately  in  front  of  a  rapidly  approaching  train,  and 
is  run  over  and  killed,*  or  who,  seeing  a  track  actually  occupied  by 
a  train  in  readiness  to  be  moved,  undertakes  to  cross  between  the  cars, 
because  he  thinks  he  has  time  to  do  so,  but  without  any  inquiry,* 
violates  the  provision;  and  walking  on  a  railroad  track  resulting  in 
the  insured  being  hit  by  a  train  has  been  held  to  constitute  exposure 
to  obvious  or  unnecessary  danger.**  Where,  however,  the  insured 
stumbles  and  falls  down  a  bank  in  front  of  a  train,**  or  in  the  con- 
fusion caused  by  the  sudden  warning  of  an  approaching  train  attempts 
to  obtain  an  article  which  he  has  left  on  the  track,*'  he  is  not  guilty 
of  a  violation  of  the  provision.  Other  instances  of  a  violation  of 
the  provision  exist  where  the  insured  on  a  dark  night  attempti  to 
cross  a  railroad  trestle  on  the  ties,  other  safe  ways  of  travel  being 
open,**  or  where  the  insured  engages  in  riding  a  steeplechase,**  or 
goes  upon  a  lake  in  jough  weather  in  a  canoe  against  the  advice  of 
persons  familiar  therewith.**  But  merely  going  out  in  a  boat  on  a 
dark  night  to  fish  in  water  that  is  dangerous  because  of  sunken  trees 
or  snags  unknown  to  the  fisherman  is  not  a  voluntary  exposure  to 
unnecessary  danger,**  and  the  same  is  true  of  hunting  for  game  in 
the  ordinary  manner,*'  though  the  provision  is  violated  by  a  person 
who  places  himself  in  front  of  the  muzzle  of  his  gun,  loaded  and 
cocked,  as  he  reaches  for  it  to  draw  it  toward  him  through  a  fence.** 
The  mere  act  of  cleaning  a  'gun  not  known  to  be  loaded  is  not 
voluntary  exposure  to  unnecessary  danger,*'  and  though  the  assured 

7.  Smith  V.  JEtn&  Life  Ins.  Co.,  115  A.  S.  R.  408,  28  L.R.A.  78. 

la.  217,  88  N.  W.  368,  91  A.  S.  R.  14.  Smith  v,  Aetna  Life  Ins.  Co., 
153,  56  L.R.A.  271.  185  Mass.  74,  69  N.  E.  1059,  102  A. 

8.  Combs  V.  Colonial  Casualty  Co.,  S.  R.  326,  64  L.B.A.  117. 

73  W.  Va.  473,  80  S.  E.  779,  50  L.R.A.  16.  Morse    v.    Commercial    Travel- 

(N.S.)  1218.  ere'  Eastern  Accident  Ass'n,  212  Mass. 

9.  WUlard  v.  Masonic  Equitable  140,  98  N.  E.  599,  40  L.R.A.(N.S.> 
Ace.  Ass'n,  169  Mass.  288,  47  N.  E.  135. 

1006,  61  A.  S.  R.  285.  16.  Collins  v.  Bankers'  Ace.  Ins.  Co.. 

10.  Tuttle  V.  Travelers'  Ins.  Co.,  134  96  la.  216,  64  N.  W.  778,  59  A.  S. 
Mass.  175,  45  Am.  Rep.  316.  R.  367. 

11.  Equitable  Ace.  Ins.  Co.  v.  Os-  17.  Wildey  Casualty  Co.  v.  Sliop- 
bom,  90  Ala.  201,  9  So.  869, 13  L.R.A.  pard,  61  Kan.  351,  59  Pac.  651,  47 
267,  reversed  on  another  point  by  L.R.A.  650;  Comwell  v.  Fratei-nal 
LouisviUe  &  N.  R.  Co.  v.  Trammell,  93  Ace.  Ass'n,  6  N.  D.  201,  69  N.  W.  191, 
Ala.  350,  9  So.  870.  66  A.  S.  R.  601,  40  L.R.A.  437. 

12.  Fidelity,  etc.,  Co.  v.  Chambers,  18.  Sargent  v.  Central  Ace.  Ins.  Co., 
93  Va.  138,  24  S.  E.  896,  40  L.R.A.  112  Wis.  29,  87  N.  W.  796,  88  A.  S. 
432.  R.  946. 

13.  Travelers'  Ins.  Co.  v.  Joues,  80  19.  Miller  v.  American  Mut.  Ace. 
Ga.  541,  7  S.  E.  83,  12  A.  S.  R.  270;  Ins.  Co.,  92  Tenn.  167,  21  S.  W.  39, 
FolHs    V.    United    States    Mul.    Ace.   20  L.R.A.  765. 

Ass'n,  94  la.  435,  62  N.  W.  807,  58       Note:  22  L.R.A.(N.S.)  782. 

1259 


Digitized  by 


Google 


§  437  INSOEANCE  14  R.  C.  L. 

approaches  another,  applying  vulgar  and  abusive  language  to  him, 
and  the  latter  retreats,  warning  the  assured  not  to  {^proach,  but  he 
nevertheless  continues  his  threatening  demonstrations,  and  is  th«re- 
upon  shot  and  killed,  he  does  not  commit  a  breach  of  the  conditicm 
where  he  did  not  know  or  have  reason  to  know  his  adversary  was 
armed  and  would  use  his  weapon.**  Nor  does  it  constitute  a  viola- 
tion of  the  provision  for  the  insured  while  playing  indoor  baseball 
to  put  out  Ms  foot  to  avoid  running  against  a  wall.*  The  law  has 
so  high  a  regard  for  human  life  that  it  will  not  impute  negligence  to 
one  who  attempts  to  save  it,  unless  the  attempt  is  made  under  such 
circumstances  as  to  constitute  it  rashness  in  the  estimate  of  prudent 
persons,  and  the  same  rule  applies  in  determining  whether  an  insured 
has  been  guilty  of  voluntary  exposure  to  unnecessary  danger.'  In- 
juries inflicted  while  the  insured  was  walking  in  his  sleep  cannot 
be  held  to  be  within  the  provision,'  and  the  same  is  true  of  riding  in 
a  bicycle  race.*  A  policy  exempting  the  insurer  from  liability  for 
injuries  caused  by  voluntary  overexertion,  does  not  deprive  the  insured 
of  his  right  to  indemnity  because  his  injury  resulted  from  over- 
exertion, unless  the  overexertion  was  conscious  and  intentional.* 

437,  Intentional  Injuries  Generally. — In  the  absence  of  any  policy 
provision  on  the  subject,  an  injury  inflicted  on  the  insured  by  a 
third  person,  designedly  and  intentionally  so  far  as  the  actor  is  con- 
cerned, but  without  the  expectation  or  provocation  of  the  insured,  is 
an  accident  as  to  him  and  authorizes^  a  recovery  under  an  accident 
policy."  This  is  true  where  the  insured  is  murdered,'  as  where  he  is 
waylaid  and  assassinated  by  robbers,®  or  where  he  is  killed  by  a 
mob.*  The  death  of  the  assured  is  regarded  as  due  to  an  accident, 
though  he  was  intentionally  killed  by  one  upon  whom  he  was  moving 
aggressively,  if  he  did  not  know,  and  had  no  reason  to  believe,  that 

20.  Union  Casualty,  etc.,  Co.  v.  Har-       6.  Richards  v.  Travelers'  Ins.   Co., 

roll,  98  Tenn.  591,  40  S.  W.  1080,  60  89  Cal.  170,  26  Pac.  762,  23  A.  S.  R. 

A.  S.  R.  873.  455;    Accident    Ins.    Co.    of    North 

Note:  22  L.R.A.(N.S.)   782.  America  v.  Bennett,  90  Tenn.  256,  16 

1.  Hunt     V.    United     States   .Ace,  S.  W.  723,  25  A.  S.  R.  685;  Button 
Ass'n,  146  Mich.  521, 109  N.  W.  1042,  v.  American  Mut.  Ace.  Ass'n,  92  Wis. 
117  A.  S.  R.  655,  10  Ann.  Cas.  449,  7  83,  65  N.  W.  861,  53  A.  S.  R.  900. 
L.R.A.(N.S.)  938.  Notes:  30  L.R.A.  207,  208. 

2.  Da  Rin  v.  Casualty  Co.  of  America,  7.  Hutehcraf  t  v.  Travelers'  Ins.  Co., 
41  Mont.  175,  108  Pac.  649,  137  A.  87  Ky.  300,  8  S.  W.  570,  12  A.  S.  R. 
S.  R.  709,  27  L.R.A.(N.S.)  1164.  484;  American  Accident  Co.  v.  Car- 
Note:  139  A.  S.  R.  716.  son,  99  Ky,  441,  36  S.  W.  169,  59  A. 

3.  Scheiderer  v.  Travelers'  Ins.  Co.,  S.  R.  473,  34  L.R,A.  301;  Furbush  v. 
58  Wis,  13,  16  N,  W,  47,  46  Am.  Rep,  Maryland  Casualty  Co,,  131  Mich.  234, 
618.  91  N.  W.  135,  100  A,  S.  R.  605. 

4.  Note:  47  L.R.A.  307.  Note:  30  L.RA.  208, 

5.  Rustin    V.    Standard    Life,    etc.,      8.  Note:  8  A.  S.  R.  766. 

Ins.  Co.,  58  Neb.  792,  79  N.  W.  712,  9.  Fidelity,  etc,  Co.  v.  Johnson,  72 
76  A.  S.  R.  136,  46  L.R.A,  253.  Miss.  333,  17  So.  2,  30  L.R.A.  206. 
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his  adversary  was  armed  with  a  deadly  weapon,  with  intent  upon 
such  advance  to  slay,  and  the  assured  was  unarmed.  Under  such 
circumstances,  he  had  a  right  to  presume  that,  if  a  fight  occurred,  it 
would  be  carried  on  without  the  use  of  deadly  weapons.*'  However, 
where  a  person  intentionally  strikes  another  in  the  mouth  during  a 
quarrel,  with  the  result  that  the  skin  of  his  hand  is  broken,  blood 
poisoning  sets  in,  and  death  ensues,  the  death  is  not  within  a  policy 
insuring  against  death  resulting  directly  "from  bodily  injuries  sus- 
tained through  external,  violent,  and  accidental  means,"  as  the  injury 
from  which  the  blood  poisoning  results  is  not  due  to  the  acciden.t.*' 
Policies  frequently  provide  that  no  recovery  shall  be  had  where  the 
injury  was  caused  by  the  intentional  act  of  the  insured  or  any  other 
person,  and  effect  will  be  given  to  such  a  provision,**  and  where  the 
insured  was  murdered  no  recovery  can  be  had.*'  Nor  can  a  recovery 
be  had  by  a  person  insured  imder  a  policy  excluding  "intentional 
injuries  inflicted  by  the  insured,  or  by  any  other  person,  except 
burglars  and  robbers,"  when  he  is  violently  assaulted  by  another 
person,  not  a  burglar  or  robber,  who  intentionally  strikes  him,  causing 
the  injury  under  which  he  claims  to  recover.**  It  is  not  necessary 
that  an  intent  to  inflict  the  particular  injury  which  results  should 
exist  in  order  to  bring  it  within  provisions  such  as  those  under  dis- 
cussion,** and  such  provisions  cover  death  from  a  blow  intentionally 
inflicted  by  a  third  person  though  there  was  no  intent  to  kill  the 
innired ;  **  but  it  has  been  held  that  this  is  not  the  case  under  a 
provision  that  the  insurance  shall  not  extend  to  any  cause  of  death, 
unless  the  claimant  shall  establish  by  direct  and  positive  proof  that 
such  death  was  caused  by  external  violence  and  accidental  means,  and 
was  not  the  result  of  design  on  the  part  of  any  person,  as  this  requires 

10.  Lovelaee  v.  Travelers'  Protective  Colo.  361,  25  Pac  713,  22  A.  S.  R. 
Ass'n  of  Ameiioa.  126  Mo.  104,  28  410,   11    L.R.A.   297;    Hutchcraft   v. 

)  S.  W.  877,  47  A.  S.  R.  638,  30  L.R.A.  Travelers'  Ins.  Co.,  87  Ky.  300,  8  S. 
209;  Union  Casualty,  etc.,  Co.  v.  Har-  W.  570,  12  A.  S.  R.  484;  Butero  v. 
roll,  98  Tenn.  591,  40  S.  W.  1080,  60  Travelers'  Ace.  Ins.  Co.,  96  Wis.  536, 
A.  8.  R.  873.  71  N.  W.  811,  65  A.  S.  R.  6L 

11.  Kdelify,  etc.,  Co.  of  New  York  Notes:  30  L.R.A.  208;  48  LJl.A. 
V.  Stecey.  143  Fed.  271,  74  C.  C.  A.  (N.S.)  626;  Ann.  Cas.  1914C  1236, 
409,  6  Ann.  Cas.  965,  5  L.R.A.(N.S.)   1237. 

657.  14.  Matson   v.   Travelers'  Ins.   Co., 

12.  Notes:  30  L.R.A.  208;  48  L.R.A.  93  Me.  469,  45  Atl.  518,  74  A.  S.  R. 
(N.S.)  526.  368. 

IS.  Travelers'  Ins.  Co.  v.  McConkey,  15.  Note:    48  L.R.A.(N.S.)    526. 

127  U.  8.  661,  8  S.  Ct.  1360,  32  U.  S.  16.  Ryan   v.    Continentel    Casualty 

(L.  ed.)  308;  Jamag:in  v.  Travelers'  Co.,  94  Neb.  35,  142  N.  W.  288,  Ann. 

Protective  Ass'n  of  America,  133  Fed.  Cas.    1914C    1234,    48    L.R.A.(N.S.) 

892,  66  C.  C.  A.  622,  68  L.R.A.  499;  524.     But  see  as  tending  to  the  con. 

Fischer  v.  Travelers'  Ins.  Co.,  77  Cal.  trary.  Union  Accident  Co.  v.  Willis, 

246,    19    Pac    426,    1    L.R.A.    572;  44  Okla.  678,  145  Pac.  812,  L.R.A. 

Travelers'  Ins.  Co.  v.  McCarthy,  15  1915D  358. 
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merely  that  the  death  must  not  be  caused  by  the  act  of  one  whose 
design  was  to  cause  death  by  the  act,  and  does  not  include  a  case 
where  a  blow,  not  intended  to  kill,  unfortunately  and  undesignedly 
produces  death.*'  However,  injuries  inflicted  by  a  burglar  cannot 
be  considered  intentionally  inflicted  if  the  burglar  shot  to  frighten, 
and  not  with  intent  to  injure  the  insured.**  Some  courts  have  held 
that  the  fact  that  an  insured  is  shot  under  the  mistaken  belief  that 
he  is  another  does  not  prevent  the  shooting  from  being  intentional 
within  the  meaning  of  an  accident  insurance  policy  reducing  the 
recovery  in  case  the  injury  results  from  the  intentional  act  of  insured 
or  any  other  person ;  *•  while  others  have  considered  that  the  death  of 
the  insured  cannot  be  considered  the  result  of  design  if  the  design  of 
the  person  killing  was  not  directed  against  the  insured.*'  With  ref- 
erence to  the  capacity  of  the  person  inflicting  the-  injury  to  form 
an  intent,  it  may  be  said  that  if  the  actor  has  intelligence  enough 
to  understand  the  physical  nature  and  consequences  of  his  act,  and, 
without  the  compulsion  of  an  irresistible  physical  force  or  of  an 
irresistible  insane  impulse,  consciously  directs  his  action  so  that  the 
injury  of  the  insured  is  the  natural  or  probable  consequence  thereof, 
then  that  injury  is  the  I'esult  of  an  intentional  act.'  Ordinarily  the 
question  of  capacity  is  one  for  the  jury.*  Failure  of  police  officers 
having  charge  of  the  holder  of  an  accident  insurance  policy,  to  pro- 
tect him  from  assaults  by  other  persons,  will  not  take  his  killing  by 
them  out  of  a  provision  in  the  policy  that  no  recovery  can  be  had 
upon  it  in  case  of  death  from  intentional  injuries  inflicted  by  insured 
or  any  other  person.*  The  position  has  been  taken,  that  under  a 
policy  providing  that  it  shall  not  extend  to,  or  cover,  intentional 
injuries  inflicted  by  the  insured  or  any  other  person,  or  injury  or 
death  happening  while  the  assured  is  insane,  or  under  the  influence 
of  intoxicating  drinks,  a  recovery  may  be  had  for  the  death  of  the 
assured  through  his  being  intentionally  killed,  without  his  fault,  by 
a  third  person,  as  the  exception  applies  only  to  nonfatal  injuries.* 

17.  Richards  v.  Traveters'  Ins.  Co.,  L.R.A.1915A  538. 

89  Cal.  170,  26  Pac.  762,  23  A.  S.  E.  Note:  Ann.  Cas.  1914C  1238. 

465.  2.  Continental  Casoalty  Co.  v.  Cun- 

18.  Allen    v.    Travelers'    Protective  ningham,   188   Ala.   159,   66    So.   41, 
A^'n  of  America,  163  la.  217,  143  L.R.A.1915A  538. 

N.  W.  574,  48  LJl.A.(N.S.)  600.  Notes:  48  L.R.A.{N.8.)  527;  Ann. 

19.  Continental     Casualty    Co.    v.  Cas.  1914C  1239. 

Canningham,  188  Ala.  159,  66  So.  41,  3.  Jamagin  v.  Travelers'  Protective 
L.B.A.1915A  538.  Ass-n,  133  Fed.  892,  66  C.  C.  A.  622, 

.  20.  Utter  v.  Travelers'  Ins.  Cp.,  65  68  L.Rji.  499. 

Mich.  545,  32  N.  W.  812,  8  A.  S.  R.  4.  American  Accident  Co.  v.  Carson, 
913.  99  Ky.  441,  36  S.  W.  169,  59  A.  S.  R. 

Note:  Ann.  Cas.  1914C  1237.  473,  34  L.B.A.  301. 

1.  Continental  Casualty  Co.  v.  Cun-       Note:  48  L.R.A.(N.S.)  525, 
ningham,   188   Ala.   159,  66   So.   41, ,   •  ,        . 

1262 


Digitized  by 


Google 


14  B.  C.  L.  INSURANCE  S  ^ 

There  is,  however,  good  authority  to  the  contrary."  It  has  also 
been  decided  that  a  provision  in  the  rules  of  an  accident  insurance 
company  relieving  the  insurer  from  liability  for  injury  intentionally 
inflicted  by  any  person  upon  insured,  does  not  apply  to  fatal  injuries 
inflicted  in  an  attempt  to  rob  him,  where  the  constitution  provides 
that  any  injury  received  by  a  member  in  an  attempt  to  rob  hun  shall 
be  considered  an  accident,  although  weekly  indemnity  only  is  pro- 
vided for  such  accident  by  the  constitution,  and  the  section  so  provid- 
ing deals  with  disability  only,  and  does  not  qualify  the  provision  for 
death  benefits.'  Where  the  exception  is  merely  of  "intentional  in- 
juries" a  recovery  may  be  had  where  the  injury  was  inflicted  by  a 
third  person,  the  intention  referred  to  being  that  of  the  insured.^ 
Where  a  policy  exempts  the  insurer  from  liability  for  injuries  inten- 
tionally inflicted  on  himself  by  the  assured  while  insane,  the  court 
cannot  interpolate  the  word  "intentionally"  before  the  second  clause, 
and  hold  the  insurer  liable  for  injuries  received  by  the  assured  while 
insane,  though  not  intentionally  inflicted  or  received:*  The  burden 
of  proving  that  injuries  were  intentionally  inflicted  is  on  the  insurer,' 
and  it  has  been  held  that  a  provision  requiring  direct  or  positive 
proof  that  the  death  of  the  assured  was  caused  by  external  violence 
and  accidental  means,  and  was  not  the  result  of  design,  either  on  the 
part  of  the  assured  or  any  other  person,  cannot  be  allowed  to  pre- 
vail as  a  rule  of  evidence  on  the  trial  of  an  action  against  the  insurer.'* 
A  preponderance  of  evidence  is  all  that  is  required,*'  and  evidence 
that  the  insured  was  killed  by  a  pistol  shot  on  a  dark,  stormiy  night, 
while  at  work  with  a  companion  in  a  lighted  shed,  that  the  shot  which 
killed  him  was  followed  by  two  others,  each  of  which  inflicted  a 
mortal  wound,  and  that  one  of  the  shots  was  fired  so  near  him  as  to 
discolor  his  clothing  with  powder,  is  sufficient  to  establish  the  fact 
that  he  was  intentionally  murdered  by  one  who  knew  him.'* 

5.  Note:  48  L.E.A.(N.S.)  525.  Co.,  141  la.  74,  117  N.  W.  1111,  22 

6.  Allen  v.  Travelers'  Protective  L.R.A.(N.S.)  1255;  Allen  v.  Travelers' 
Ass'n  of  America,  163  la.  217,  143  N.  Protective  Ass'n  of  America,  163  la. 
W.  574,  48  L.E.A.(N.S.)  600.  217.  143  N,  W.  574,  48  L.R.A.(N.S.) 

7.  Button  v.  American  Mut.  Ace  600;  Butero  v.  Travelers'  Ace.  Ins. 
Ass'n,  92  Wis.  83,  65  N.  W.  861,  53  Co.,  96  Wis.  536,  71  N.  W.  811,  65 
A.  S.  R.  900.  A.  S.  a.  61. 

Note:  Ann.  Cas.  1914C  1237.  Note:  48  L.R.A.(N.S.)  529. 

This   is  not   true   of   a   provision  10.  Utter  v.  Travelers'  Ina.  Co.,  65 

against   injuries  caused  by   shooting.  Mich.  545,  32  N.  W.  813,  8  A.  S.  R. 

Bader  v.   New   Amsterdam   Casualty  913  and  note. 

Co.,  102  Minn.  186,  112  N.  W.  1005,  11.  Butero  v.   Travelers'  Aoc.  Ins. 

120  A.  S.  R.  613.  Co.,  96  Wis.  636,  71  N.  W.  811.  65 

8.  Blunt  V.  Fidelity,  etc.,  Co.,  145  A.  S.  R.  61. 

Cal.  268,  78  Pac.  729,  104  A.  S.  R.  12.  Butero  v.  Travelers'  Aco.  In^. 
34.  67  L.B.A.  793,  Co.,,  96  Wis.  536,  71  N.  W.  811,  66  A. 

,    9,  Kirkpatrick  v.  Aetna  Life  Ins.  S.  R.  6L 

1263 


Digitized  by 


Google 


SS  438,  439  IKSUBANCE  14  R.  C.  L. 

438.  Suicide. — ^While  suicide  by  a  sane  person  is  not  accidental 
death,**  yet  death  from  suicide  which  springs  from  the  impulse 
of  a  disordered  or  insane  mind  is  through  external,  violent,  and 
accidental  means,  within  the  meaning  of  an  accident  insurance 
policy,**  though  to  render  it  such  some  courts  require  insanity  such 
as  renders  the  insured  unconscious  of  the  physical  natiire  of  the  act.*' 
As  in  the  case  of  a  life  policy,**  an  exception  of  suicide  does  not 
comprehend  suicide  while  insane,*'  and  even  under  a  policy  excepting 
suicide  while  sane  or  insane,  a  pistol-ehot  wound  causing  tetanus, 
with  great  bodily  pain  and  delirium  or  fever,  may  be  found  to  be . 
the  proximate  cause  of  death,  where  the  insured  cuts  his  throat  in  a 
period  of  delirium  or  state  of  frenzy  which  is  uncontrollable.**  A  pro- 
vision against  liability  for  injuries  sustained  while  the  insured  is  insane 
exempts  the  insurer  from  liability  for  suicide  while  the  insured  is  so 
insane  as  not  to  understand  the  nature  of  the  act.*'  A  policy  issued 
after  the  passage  of  a  statute  providing  that  in  all  suits  on  policies  of 
insurance  on  life  it  shall  be  no  defense  that  the  insured  committed 
suicide,  unless  it  be  shown  that  he  contemplated  suicide  when  apply- 
ing for  the'  policy,  cannot  lawfully  restrict  the  liability  of  the  insur- 
ance company  to  one  tenth  of  the  principal  sum  insured,  in  the  event 
of  suicide  not  contemplated  by  the  insured  at  the  time  application 
was  made  for  the  policy.*"  Waiver  of  the  defense  of  suicide  by  an 
insurer  is  not  effected  by  mailing  blanks  for  proofs  of  loss  with 
knowledge  of  the  facts,  under  the  express  statement  that  they  are 
for  the  convenience  of  the  attorneys  of  the  beneficiary,  and  with  the 
distinct  understanding  that  no  rights  are  waived.* 

439.  Limitations  as  to  Time  and  Place. — ^Where  a  provision  in 
an  accident  policy  for  payment  on  death  conditions  the  payment  on 
death  within  ninety  days  from  the  date  of  an  accident  resulting  in 
an  injury,  as  specified  in  another  provision  which  requires  that  the 
injury  shall  result  "immediately"  and  "at  once"  after  the  accident, 
to  recover,  for  a  death  it  must  have  resulted  from  an  accident  which 

13.  Note:  7  L.R.A.(N.S.)  224.  18.  Travelers'  Ins.  Co.  of  Hartford 

14.  Tuttle  V.  Iowa  State  Traveling  v.  MeUch,  65  Fed.  178,  27  U.  S.  App. 
Men's  Ass'n,  132  la.  652,  104  N.  W.  547,  12  C.  Q.  A.  544,  27  L.R.A.  629. 
1131,  7  L.R.A.(N.S.)   223  and  note;       19.  Interstate  Business  Men's  Ace. 
Blackstone  v.  Standard  Life,  etc.,  Ins.  Ass'n  v.  Atkinson,  165  Ky.  532,  177 
Co.,  74  Mich.  592,  42  N.  W.  156,  3  S.  W.  254,  L.R.A.1915K  656. 
L.R.A.  486  (cutting  throat).  20.  Whitfield  v.  Aetna  Life  Ins.  Co. 

Note:  30  L.R.A.  207.  of  Hartford,  205  U.  S.  489,  27  S.  Ct. 

15.  Note:  7  LJl.A.(N.S.)  224.  578.  51  U.  S.  (L.  ed.)  895. 

16.  See  supra,  par.  412.  1.  Tnttle   v.   Iowa   State   Traveling 

17.  Accident    Ins.    Co.    of    North  Men's  Ass'n,  132  la.  652,  104  N.  W. 
America  v.  Crandal,  120  U.  S.  527,  U31,  7  LJLA,(N.S.)  223. 

7  S.  Ct.  685,  30  U.  S.  (L.  «d.)  740. 
Notes:  9  L.R.A.  372;  1  L.R.A.(N.S.) 
423. 
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immediately  and  at  once  resulted  in  the  specified  injuries.  While 
tlie  decisions  are  quite  generally  agreed  on  the  proposition  that  the 
words  "immediate"  or  "immediately"  as  used  in  an  accident  insur- 
ance policy  with  respect  to  a  disability  following  an  accident,  are 
words  of  time,  there  is  some  difiference  of  opinion  as  to  whether  they 
mean,  "without  any  appreciable  interval  between  the  accident  and 
the  disability,"  or  "within  a  reasonable  time."  In  a  number  of  juris- 
dictions the  former  meaning  is  given  to  the  words.*  Other  courts 
have  taken  the  view  that  the  words  are  synonymous  with  "within  a 
reasonable  time,"  or  at  least  that  they  do  not  mean  "instantly."  * 
Some  courts  have  held  that  the  words  "at  once,"  as  used  in  such  a 
connection  are,  as  in  the  case  of  the  words  "immediate"  or  "im- 
mediately," words  of  time  and  not  causation,  and  that  they  do  not 
mean  a  reasonable  time  but  mean  presently  or  without  any  substantial 
interval  between  the  accident  and  the  disability.*  Others  have  held 
that  the  disability  need  not  follow  immediately.  In  some  jurisdic- 
tions it  has  been  held  that  the  word  "immediate"  as  used  in  an 
accident  policy  with  respect  to  a  disability  following  an  accident  is 
a  word  of  causation  and  not  of  time,  and  means  "proximately,"  or 
without  intervening  causp.'  If  an  indemnity  policy  of  insurance 
covers  only  injuries  received  "within  the  United  States  (not  including 
its  parts  beyond  the  seas) ,  Mexico  and  Canada,"  there  is  no  liability 
for  an  injury  to,  and  the  death  of,  the  insured  occurring  in  the  Canal 
Zone  on  the  Isthmus  of  Panama.* 

440.  Proximate  Cause. — In  accident  insurance  the  question  wheth- 
er the  insurer  is  liable  for  an  injury  depends  on  the  proximate  cause 
of  the  loss.  The  term  "proximate  cause,"  as  here  used  means  the 
same  as  in  other  cases,'  and  a  provision  requiring  loss  to  be  caused 
by  accident  "independent  of  all  other  causes  is  equivalent  to  a  pro- 
vision requiring  it  to  be  the  proximate  cause.* 

441.  Proof  by  Eye  Witness. — A  provision  relieving  the  insurer 
from  liability  for  injuries  caused  by  discharge  of  firearms,  unless 
the  accidental  character  of  the  discharge  shall  be  established  by  at 
least  one  person  other  than  the  insured,  who  was  an  eyewitness  of 
the  event,  is  valid,  and  requires  the  witness  to  have  seen  the  shoot- 

2.  Continental  Casnalt^  Co.  v.  Og-  6.  Currie  v.  Continental  Casualty 
buni,  175  Ala.  357,  57  So.  852,  Ann.  Co.,  147  la.  281,  126  N.  W.  164,  140 
Cas.  1914D  377  and  note.  A.  S.  R.  300. 

3.  Famer  v.  Massachnsetts  Mut.  7.  Cary  v.  Preferred  Accident  Ins. 
Ace.  Ass'n,  219  Pa.  St  71,  67  AtL  Co.  of  New  York,  127  Wis.  67,  106  N. 
927,  123  A.  S.  R.  621.  W,  1055,  115  A.  S.  B.  997,  7  Ann. 

Note:  Ann.  Cas.  1914D  381.  Cas.  484,  5  L.R.A.(N.S.)   926.     And 

4.  Continental  Casualty  Co.  v.  Og-  see  Proxihate  Cause. 

bum,  175  Ala.  357,  57  So.  852,  Ann.  8.  French  v.  Fidelity,  etc,  Co.  of 
Caa.  1914D  377.  New  York,  135  Wis.  259,  115  N.  W. 

5.  Note:  Ann.  Cas.  1914D  382,  383.  869,  17  L.R.A.(N.S.)  1011. 
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ing.'  Where  the  insured  testifies  to  the  shooting  he  may,  it  seems, 
be  deemed  an  eyewitness."  The  facts  and  circumstances  of  a  drown- 
ing accident  are  sufficiently  established  by  eyewitnesses,  within  the 
meaning  of  an  accident  insurance  policy  limiting  the  amount  of 
recovery  in  case  they  are  not  so  established,  where  witnesses  testify 
to  having  seen  deceased  in  a  canoe,  within  three  or  four  minutes  of 
the  time  of  accident,  and  to  having  seen  the  overturned  canoe  and 
evidence  of  its  having  recently  capsized,  within  a  few  minutes  after 
it,  although  they  did  not  actually  see  the  craft  overturn.^*  A  pro- 
vision that  the  policy  does  not  extend  to  any  cause  of  death  the 
nature,  cause,  or  manner  of  which  is  unknown  or  incapable  of  direct 
and  positive  proof,  does  not  require  the  evidence  of  eyewitnesses.** 

Other  Kinds  of  Ineurance 

442.  Liability  Insurance. — Primarily  it  may  be  said  that  to  author- 
ize a  recovery  under  an  employer's  liability  policy  the  injured  em- 
ployee must  have  been  one  covered  by  the  policy  and  must  have 
been  engaged  in  the  business  thereby,  insured,  or  in  some  work 
incidental  thereto.**  Under  this  rule  injury  to  a  workman  in  iron 
and  steel  works,  caused  by  the  fall  of  a  girder  which  was  being  raised 
by  an  independent  crew  building  an  addition  to  the  works,  is  within 
a  policy  of  indemnity  against  claims  for  compensation  for  injuries 
in  "all  operations  connected  with  the  business  of  iron  and  steel 
works."  **  The  fact  that  the  wages  of  a  laborer  are  included  in  the 
pay  roll  on  which  the  premium  for  a  liability  policy  is  based  may 
stamp  him  with  the  character  of  an  employee  within  the  policy,** 
and  the  fact  that  he  is  so  included  may  be  made  by  the  contract  a 
requisite  to  any  liability.**  Such  a  policy  does  not  cover  injury  to 
employees  of  independent  contractors  performing  labor  for  the 
insured,  although  the  insured,  to  aid  the  contractor,  advances  the 
pay  of  employees,  and  the  action  for  compensation  is  brought  against 
him ;  *^  but  where  the  person  working  for  an  independent  contractor 
is  subject  to  the  orders  of  the  insured,  may  be  discharged  by  him, 
and  is  paid  by  him,  the  employee  is  within  this  policy.**    The  mere 

9.  Roeh  v.  Business  Men's  Protec-       13.  Note:  30  LJR.A,(N.S.)  1193  et 
tive  Ass'n,  164  la.  199, 145  N.  W.  479,  seq. 

Ann.  Cas.  1915C  813,  51  L.R.A.(N.S.)  14.  Hoven  v.  Employers'  LiabiUtv 
221.  Assur,  Corp.,  93  Wis.  201,  67  N.  W. 

10.  Notes:    51    L.R.A.(N.S.)     222,  46,  32  L.R.A,  388. 

Ann.  Cas.  1915C  817.  16.  Note:  41  L.R.A.(N.S.)   964. 

11.  Lewis  V.  Brotherhood  Ace,  Co.,      16.  Note:  30  L.R.A.(N.S.)  1194. 
194  Mass.  1,  79  N.  E.  802,  17  L.R.A.       17.  Employers'    Indemnity    Co.    of 
(N.S.)  714.  Philadelphia  v.  KeUy  Coal  Co.,  149 

12.  Accident    Ins.    Co.    of    North  Kv.  712,  149  S.  W.  992,  41  LJI.A. 
America  v.  Bennett,  90  Tenn.  256,  18   (N.S.)  963. 

S.  W.  723,  25  A.  S.  R.  685.    >  18.  Employers'    Indemnity   Co.    of 
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fact  that  an  employee  of  a  contractor'  necessarily  and  as  an  incident 
to  his  employment  in  the  conetruotion  of  a  building  aids  the-  em- 
ployees of  a  subcontractor  does  not  deprive  him  of  his  character  as  an 
employee  of  the  contractor  within  the  ipeaning  of  a  liability  policy.*' 
A  policy  insuring  an  employer  against  loss  from  liability  for  damages 
on  account  of  bodily  injuries  or  death  accidentally  suffered  by  any 
employee,  covers  the  liability  of  the  assured  to  a  hostler  whom  he 
negligMitiy  sets  at  work  caring  for  horses  afiBicted  with  glanders,  and 
who,  in  doing  such  work,  himself  contracts  the  disease;  *"  but  undei- 
a  policy  insuring  against  loss  from  liability  to  any  person  who  may 
juicidentally  sustain  bodily  injuries  under  circumstances  which  shall 
impose  upon  the  insured  a  common  law  or  statutory  liability  for  such 
injuries,  there  can  be  no  recovery  because  of  an  accident  due  to  the 
fault  of  the  insured,  if  the  person  injured  dies  instantly  and  without 
conscious  suffering.*  A  policy  against  injuries  received  in  the  prose- 
cution of  the  employer's  work  does  not  cover  liability  for  the  mal- 
practice of  a  physician  furnished  by  the  employer.*  A  provision  in 
a  liability  policy  excepting  liability  for  injuries  caused  by  a  statute 
affecting  the  safety  of  persons,  does  not  apply  in  case  of  the  violation 
of  a  statute  against  the  obstruction  of  a  highway,"  but  an  exception 
of  liability  for  injuries  suffered  by  any  child  employed  by  the  insured 
in  violation  of  laws  includes  injury  to  a  child  so  employed,  though 
the  unlawful  employment  was  not  the  proximate  cause  of  injvury.* 
Injuries  inflicted  by  a  small  gravity  tramcar  are  not  within  a  pro- 
vision in  a  liability  policy  excepting  injuries  "caused  by  any  draught 
animal  or  vehicle."  ' 

443.  Fidelity  Insurance.^ — ^Where  a  policy  insxires  against  loss 
through  dishonesty  or  any  act  of  fraud  on  the  part  of  the  employee 
amounting  to  larceny  or  embezzlement,  recovery  may  be  had  for  loss 
through  dishonesty  not  amounting  to  larceny  or  embezzlement."  A 
policy  indemnifying  an  employer  against  loss  through  acts  amount- 
ing to  larceny  or  embezzlement  on  the  part  of  an  employee  in  the 
performance  of  his  duties  in  the  position  then  occupied  by  him,  or 
in  such  other  position  as  he  might  be  called  upon  to  fill,  covers  a  loss 
sustained  through  the  acts  of  the  employee  in  a  capacity  other  than 

Philadelphia  v.  Kelly  Coal  Co.,  156  2.  May  Creek  Logging  Co.  v.  Pacifle 
Ky.  74,  160  S.  W.  914,  49  L.B.A.  Coast  Casualty  Co.,  82  Wash.  301, 144 
(N.S.)  850.  Pac.  67,  L.R.A.1915C  155. 

19.  Note:    41    L.R.A.(N.S.)    963.  S.  Butler  Bros.  v.  American  Fidel- 

20.  Hood  V.  Maryland  Casualty  Co.,  ity  Co.,  120  Minn.  157, 139  N.  W.  355, 
206  Mass.  223,  92  N.  E.  329,  138  A.   44  L.R.A.(N.S.)    609. 

S.  R,  379,  30  L.R.A.(N.S.)  1192.  4.  Note:  30  L.RA.(N.S.)  1195. 

1,  Woreester,     etc.,     R.     Co.     v.      5-  South  Knoxville  Brick  Co.  v.  Em- 
Travelefs'  Ins.  Co..  180  Mass.  263,  62  pire  State  Surety  Co.,  126  Tenn.  402, 
N.  E.  364,  91  A  8.  R.  276,  57  Lit  Jl.  160  S.  W.  92,  Ann.  Cas.  1913E  107. 
629.     ,  6.  Note:  100  A.  S,  R.  786. 
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that  in  which  he  was  employed  when  the  policy  was  issued.'  But  a 
policy  undertaking  to  indemnify  a  bank  for  loss  through  the  dis- 
honesty of  its  assistant  cashier  who  owns  merely  a  few  shares  of  its 
stock  ceases  to  operate  when  he  acquires  a  majority  of  the  stock,  be- 
comes a  director,  and  is  promoted  to  the  cashiership,  although  the 
policy  permits  him  to  perform  duties  other  than  those  mentioned  in 
the  bond.  This  is  not  because  of  a  change  in  duties  but  because  the 
employee  in  effect  becomes  his  own  employer.*  Liability  upon  a 
policy  which  insures  against  loss  through  the  fraud  or  dishonesty 
of  an  agent  cannot  be  extended  to  cover  failure  to  pay  for  goods 
purchased  by  a  factor  or  broker,  although  the  application  and  letter 
of  advice  stated  that  the  applicant  wished  the  policy  to  cover  the  lia- 
bility of  one  engaged  in  an  agency  or  commission  business,  and  who 
desired  a  credit  with  the  applicant.*  The  want  of  diligence  of  the 
insured  does  not  defeat  a  recovery,  in  the  absence  of  a  provision  to 
that  effect,''*  and  it  is  well  settled  that  where  the  liabiUty  of  the  insurer 
is  expressly  limited  in  an  indemnity  or  fidelity  contract  to  losses  dis- 
covered within  a  specified  time,  there  is  no  liability  unless  the  fraud, 
dishonesty  or  negligence  causing  the  loss  not  odly  occurs  but  is  dis- 
covered within  the  time  limit,  and  the  mere  fact  that  the  discovery 
of  a  fraud  during  that  period  is  prevented  by  the  concealment  thereof 
by  the  defaulter  will  not  extend  the  period  of  indemnity.  The  insured 
is  bound  to  discover  the  loss  during  the  prescribed  period,  and  if  he 
fails  to  do,  so  the  insurance  company  is  not  liable.**  To  authorize  a 
recovery  upon  a  policy  indemnifying  an  employer  against  loss  sus- 
tained through  the  acts  of  an  employee  amounting  to  larceny  or 
embezzlement,  the  evidence  of  such  crimes  need  not  be  such  as 
would  convict  the  employee  under  the  laws  of  the  commonwealth.** 
In  an  action  on  a  policy  insuring  an  employer  against  loss  by  the 
negligence  of  his  employees,  a  reasonable  rule  of  the  employer  defin- 
ing the  duties  of  the  employee,  which  was  violated,  may  be  shown 
in  evidence,  and  whether  its  violation  was  negligence  may  be  con- 
sidered by  the  jury.**    A  policy  may  require  the  insured  to  prose- 

7.  Fidelity,  etc.,  Co.  v.  Gate  City  565,  50  S.  E.  304,  2  Ann.  Cas.  888,  70 
Nat.  Bank,  97  Ga.  634,  25  S.  E.  392,  L.R.A.  167. 

54  A.  S.  R.  440,  33  L.R.A.  821;  Cham-  10.  Note:  100  A.  S.  R.  787. 

pion  Ice,  etc.,  Co.  v.  American  Bond-  11.  Ballard  Comity  Bank  v.  United 

ing,  etc.,  Co.,  115  Ky.  863,  75  S.  W.  States  Fidelity,  etc.,  Co.,  150  Ky.  236, 

197,  103  A.  S.  R.  356.  150  S.  W.  1,  Ann.  Cas.  1914C  1208 

Note:  36  L.R.A.(N.S.)  1162.  and  note. 

8.  Farmers',  etc..  Bank  of  Verdon  12.  Champion  Ice,  etc.,  Co.  v. 
V.  United  States  Pidehty,  etc.,  Co.,  28  American  Bonding,  etc.,  Co.,  115  Ky. 
8.  D.  315,  133  N.  W.  247,  36  L.R.A.  863,  75  S.  W.  197,  103  A.  S.  R.  356. 
(N.S.)  1152.  13.  Great  Northero  Exp.  Co.  v.  Na- 

9.  Orion  Knitting  Mills  v.  United  tional  Surety  Co.,  113  Mum.  162,  129 
States  Fidelity,  etc.,  Co.,  137  N.  C.  N.  W.  127,  31  LJl.A.(N.8.)  775. 
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cute,  witih  diligence,  the  employee  for  the  crime  causing  the  loss,  but 
a  conviction  is  not  a  condition  precedent  to  a  recovery.^* 

444.  Title  Insurance. — ^A  policy  of  title  insurance  has  been  said  to 
be  in  the  nature  of  a  covenant  against  incumbrances.  It  differs, 
however,  from  a  covenant  of  warranty  and  the  rules  applicable  to- 
auch  a  warranty  do  not  i^ply  to  the  policy.*'  Ordinarily  no  liability 
arises  under  such  a  policy  except  for  actual  loss  sustained,**  but  one 
already  in  possession  claiming  to  be  the  owner  when,  a  policy  of  title 
insurance  issues  to  him  may  recover  thereon  though  he  extends 
nothing,  and  hence  suffers  no  loss  in  reliance  on  the  policy,  his  loss 
occurring  from  a  defect  in  the  source  of  his  title.*'  Where  the 
policy  provides  that  no  recovery  shall  be  had  except  for  actual  eviction 
under  an  adverse  decree,  a  mere  setting  aside  of  an  administrator's 
deed  to  the  insured  is  not  a  loss  under  the  policy,**  but  ordinarily 
the  fact  that  one  surrenders  possession  of  property  the  title  to  which 
has  been  insured  upon  the  rendition  of  an  adverse  decree,  without 
waiting  to  be  expelled  from  the  property,  does  not  deprive  him  of  hia 
right  of  action  against  the  insurance  company,*'  Where  the  insur- 
ance is  against  defects  rendering  the  title  unmarketable,  thwe  can  be 
no  recovery  where,  as  a  matter  of  law,  the  title  is  marketable,*'  and 
an  insurer  against  any  defect  in  the  record  title  to  lands  is  not  liable 
on  account  of  the  fact  that  there  is  on  record  an  instrument  affecting 
the  title  executed  by  one  not  in  the  chain  of  title.*  Of  course  where 
a  policy  is  issued  to  a  mortgagee  he  may  recover  the  amount  which 
he  has  been  compelled  to  pay  to  prevent  a  sale  under  a  mechanic's 
lien."  Loss  within  the  meaning  of  a  title  policy  also  occurs  where 
one  in  possession,  claiming  a  fee  under  a  will,  is  subsequently  deprived 
of  a  half  interest  in  the  property  because  the  title  under  the  will  proves 
defective  and  the  true  title  appears  to  be  only  a  half  interest  by 
descent,  even  though  insured  never  owned  the  title  he  supposed  he 
did,  and  which  was  insured.'  Where  the  policy  covers  only  defects 
in  title  the  insurer  is  not  liable  because  of  ^e  refusal  of  an  adjoining 
owner  to  make  compensation  for  the  use  of  a  party  wall.*  A  con- 
dition, in  a  policy  of  title  insurance,  that  no  right  of  action  shall 

14.  Note:  100  A.  S.  R.  786.  66  Atl.  561,  118  A.   S.   R.   916,   12 

15.  Note:  Ann.  Cas.  1914D  638.  L.R.A.(N.S.)  465. 

16.  Place  V.  St.  Paul  Title  Ins.,  etc.,  20.  Note:  Ann.  Cass.  1914D  639. 
Co.,  67  Minn.  126,  09  N.  W.  706,  64  1.  Bothin  v.   California  Title   Ins., 
A.  S.  R.  404.  etc.,  Co.,  153  Cal.  718,  96  Pac.  500, 

Note:  Ann.  Cas.  1914D  638.            '  Ann.  Cas.  1914D  634. 

17.  Foehrenbach  v.  German-Ameri-  2.  Note:  Ann.  Cas.  1914D  639. 
can  Title,  etc.,  Co.,  217  Pa.  St.  331,  3.  Foehrenbach    v.    Oerman-Ameri- 
66  Atl.  561,  118  A.  S.  R.  916,  12  can  Title,  etc.,  Co.,  217  Pa.  St.  331, 
L.R.A.(N.S.)  466.  66  Atl.   561,  118  A.  S,   R,  916,  12 

18.  Note:  Ann.  Cas.  1914D  639.  L.R.A,(N.S.)  465. 

19.  Foehrenbach  v.  German-Ameri-  4.  Note:   Ann.  Cas.  1914D  640. 
can  Title,  etc.,  Co.,  217  Pa.  St.  331, 
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acicrue  tliereunder,  "unless  the  insured  has  contracted  to  sell  the 
estate  or  interest  insured,  and  the  title  has  been  dedared  by  a  court 
of  last  resort  of  competent  jurisdiction  defective  or  encumbered  by 
reason  of  a  defect  or  incumbrance  for  which  the  company  would  be 
liable  under  this  policy,"  is  not  available  to  the  insurance  company, 
in  an  action  on  the  policy,  where  the  land  was  not  only  in  the  actual 
adverse  possession  of  another  at  the  time  the  policy  issued,  but  has 
been  absolutely  lost  by  reason  of  a  defect  in  the  insured  title.'  "Ten- 
ancy of  the  present  occupants,"  used  in  a  policy  of  title  insurance  as 
a  defect  in  the  title  not  insured  against,  does  not  include  the  claim 
of  one  in  actual  adverse  possession,  asserting  ownership  in  fee  against 
the  title  insured,  but  must  be  construed  as  meaning  the  tenancy  which 
arises  through  the  oqcupation  or  temporary  possession  of  the  premises 
by  those  who  are  "tenants"  in  the  popular  sense  of  that  term,'  though 
it  has  been  considered  that  an  exception  of  the  "tenure"  of  the  present 
occupants  relieves  the  insurer  from  liability  for  a  loss  through  adverse 
possession.' 

445.  Burglary  Insurance. — ^To  recover  on  a  policy  insuring  against 
theft  or  burglary  something  more  than  that  the  property  is  missing 
must  be  shown*  Such  a  policy  does  not  cover  a  taking  under  claim 
of  ownership.'  And  a  policy  insuring  against  loss  by  burglarj' 
requires  more  than  a  taking  which  amounts  to  a  trespass.*'  There 
is  no  "forcible  and  violent  entry"  upon  premises  where  entry  is  ob- 
tained by  opening  an  imlocked  door,  though  a  show-case  in  the 
building  is  violently  broken  open,  according  to  what  would  seem  to 
be  the  better  view,  though  authority  exists  to  the  contrarj-,**  and 
entering  and  leaving  a  storeroom  through  an  unlocked  door,  and 
feloniously  carrying  away  property  therefrom  by  the  intimidation 
of  the  occupants  with  deadly  weapons,  is  not  within  a  policy  insuring 
against  loss  by  burglary  by  persons  who  have  made  forcible  and 
violent  entrance  upon  the  premises  or  exit  therefrom,  of  which  force 
and  violence  there  shall  be  visible  evidence,  and  relieving  the  insurer 
from  liability  unless  there  are  visible  marks  upon  the  premises  of 
the  actual  force  and  violence  used  in  making  the  entrance  or  exit.** 
.4.nd  under  a  policy  insuring  against  the  forcible  entry  into  safes 
and  damage  done  thereto  and  to  the  furniture  and  fixtures,  no 
recovery  can  be  had  for  damage  done  by  a  fire  started  in  the  bank, 

5.  Place  V.  St.  Paul  Title  Ins.,  etc.,       8.  Note:  46  L.R.A.(N.S.)   567. 
Co.,  67  Minn.  126,  69  N.  W.  706,  64       9.  Note:   Ann.  Cas.  1913C  1178. 
A.  S.  R.  404.  10.  Note:  Ann.  Cas.  1915A  629. 

6.  Place  V.  St.  Paul  Title  Ins.,  etc.,       11.  Notes:    46    L.R.A.(N.S.)    570; 
Co.,  67  Minn.  126,  69  N.  W.  706,  64  Ann.  Cas.  1913C  U77. 

A.  S.  R.  404.  12.  Rosenthal  v.  American  Bonding 

7.  Bothin   v.   California  Title  Ins.,  Co.,  207  N.  Y.  162,  100  N.  E.  716,  46 
etc.,  Co.,  153  Cal.  718,  96  Pac.  500,  L.R.A.(N.S.)  56L 

Ann.  Cas.  1914D  634. 
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there  beiag  nothing  to  show  an  attempt  to  enter  the  safes:**  Where 
tt  burglary  insurance  policy  provides  that  no  recovery  shall  be  had 
for  a  loss  of  money  from  a  burglar  proof  safe  containing  an  inner 
steel  burglar  proof  chest  unless  the  money  shall  have  been  abstracted 
from  the  chest  after  entiy  into  both  the  safe  and  the  chest  by  the 
use  of  tools  or  explosives  directly  thereupon,  no  recovery  can  be  had 
for  a  loss  resulting  from  the  use  of  tools  on  the  safe,  but  not  on  the 
chest,  which  is  opened  by  manipulating  the  combination.**  But 
where  a  policy  requires  the  use  of  tools  or  explosives  on  "such  safe  or 
safes,"  in  the  case  of  a  safe  and  money  chest  it  is  sufficient  if  tools 
are  used  on  the  money  chest,  the  safe  being  opened  by  the  use  of  the 
combination,*'  The  use  of  tools  or  explosives  on  a  safe  is  not  shown 
by  proof  that  an  employee  was  compelled  to  open  it  at  the  point  of 
a  pistol.**  An  exception  for  loss  by  theft  of  servants  of  the  insured 
covers  a  theft  by  one  admitted  to  the  premises  through  the  collusion 
of  a  servant.*^  A  policy  insuring  the  owner  of  an  automobile  against 
loss  by  theft  does  not  cover  damage  to  the  car  by  employees  of  a 
garage  keeper  while  using  the  car  without  authority  after  working 
hours,  there  being  no  intent  to  steal,**  but  it  does  cover  depreciation 
in  value  due  to  a  felonious  conversion  by  one  who  has  borrowed  the 
car  and  subsequently  abandoned  it.*'  An  automobile  policy  against 
theft  does  not  cover  an  open  taking  under  claim  of  ownership,  but 
indemnity  against  theft  by  others  than  employees  covers  theft  by  an 
employee  of  a  garage  keeper  where  the  machine  is  stored.** 

446.  Explosion  or  Leakage  Insurance. — A  general  insurance  against 
damage  done  by  leakage  from  an  automatic  sprinkler  system  covers 
loss  due  to  the  freezing  of  the  pipes  resulting  in  leakage  on  the  thaw- 
ing of  the  pipes,  and  an  exception  of  damage  from  freezing  does  not 
apply  to  such  a  case,  as  the  thawing  and  leakage,  and  not  the  freezing, 
is' the  cause  of  loss.*  An  exception  in  a  policy  insuring  against  loss 
caused  by  the  accidental  discharge  of  an  automatic  fire  extinguisher, 
of  injury  from  leakage  resulting  from  earthquakes  or  cyclones,  or 
from  blasting  or  explosions,  will  include  loss  from  leakage  caused  by 
a  windstorm  resembling  more  technically  a  tornado  than  a  cyclone, 
and  causing  the  injury  by  ita  high  velocity  rather  than  its  circular 

IS.  Note:  Ann.  Cas.  1913C  U78.       Paul   Fire,   etc.,   Ins.    Co..    49   Mont. 

14.  Monrovia   First   Nat.    Bank   v.  430,  143  Pac.  559,  Ann.  Cas.  1916A 
Maryland  Casualty  Co.,  162  Cal.  61,  1126,  L.R.A.1915B  327. 

121  Pac.  321,  Ann.  Cas.  1913C  1170.       19.  Federal  Ins.  Co.  v.  Hiter,  164 

15.  Note:   46   L.R.A.(N.S.)    569.       Ky.  743,  176  S.  W.  210,  L.R.A.1915E 

16.  Notes:    46    L.R.A.(N.S.)    568;   575. 

Ann.  Cas.  1913C  1177.  20.  Note:  51  L.R.A.(N.S.)  584. 

17.  Notes:    46    L.R.A.(N.S.)    570;       1.  Canadian   Casually,  etc.,  Co.  v. 
Ann.  Cas.  1913C  1178.  Davies,  39  Can.  Sup.  Ct  558,  2  British 

18.  Valley    Mercantile    Co.    v.    St.  Rul.  Cas.  622. 
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motion.*  Damage  caused  by  the  explosion  of  a  cloud  of  staroh  dust 
rising  from  starch  in  a  dextrine  kiln,  upon  which  a  stream  from  an 
extinguisher  is  thrown  in  the  attempt  to  put  out  a  fire  which  is  burn- 
ing in  some  charred  starch  in  the  kiln,  is  a  loss  by  fire,  and  is  not 
covered  by  a  policy  of  insurance  against  explosion  and  accident,  which 
expressly  excludes  liability  for  loss  or  damage  by  fire  resulting  from 
any  caiise  whatever.* 

447.  Tornado  Insurance. — ^In  the  case  of  a  policy  against  damage 
by  tornado,  hurricane,  or  wind  storm,  the  words  "tornado"  and 
"hurricane"  are  synonymous  and  mean  a  violent  storm  distinguished 
by  the  vehemence  of  the  wind  and  its  sudden  changes.  The  word 
"windstorm"  partially  takes  its  meaning  from  "tornado"  and  "hurri- 
cane," and  indicates  wind  of  unusual  violence.*  Such  a  policy,  except- 
ing damage  by  snow  or  hail,  relieves  the  insurer  from  liability  for 
damage  by  hail,  although  accompanied  by  a  high  wind,*  but  the 
liability  of  an  insurer  of  cattle  under  such  a  policy  is  not  confined  to 
damage  done  by  wind  blowing  the  cattle  down  or  against  some  object, 
but  covers  damage  proximately  caused  by  a  windstorm.*  Where  such 
a  policy  excepts  damage  by  high  water  or  overflow,  no  recovery  can 
be  had  for  damage  done  by  waves  of  an  overflowed  river  being  driven 
against  the  building  by  a  windstorm.' 

448.  Credit  Insurance. — ^The  risks  covered  by  a  credit  policy,  as 
well  as  the  extent  of  the  insurer's  liability,  depend,  of  course,  on  the 
terms  of  the  particular  contract,  and  contracts  of  this  nature  have 
not  as  yet  been  standardized.*  An  agreement  attached  to  a  policy 
insuring  a  merchant  against  loss  by  insolvency  of  customers,  that  in 
case  a  customer  is  not  rated  "within  the  system"  of  the  insurer  by 
the  mercantile  agency  designated  by  the  policy,  and  he  is  rated  by 
another  specified  agency  within  such  system,  losses  suffered  on  his 
account  shall  be  covered  by  the  policy,  wUl,  in  case  the  system  requires 
a  rating  as  to  both  capital  and  credit,  include  a  customer  rated  by  the 
agency  designated  by  the  policy  only  as  to  credit,  but  by  the  other 
agency  as  to  both  capital  and  credit.    Such  an  agreement,  attached  to 

2.  Maryland  Casualty  Co.  v.  Finch,      Note:   L.R.A.1915B  1094. 

147   Fed.   388,   77   C.   C.   A.  566,   8  6.  Jordan  v.  Iowa  Mutual  Tornado 

L.R.A.(N.S.)  308.  Ins.  Co.,  151  la.  73,  130  N.  W.  177, 

3.  American  Steam  Boiler  Ins.  Co.  Ann.  Cas.  1913A  266;  Kinney  v. 
V.  Chicago  Sugar  Refining  Co.,  57  Farmers'  Mut.  Fire,  etc..  Society,  159 
Fed.  294.  9  U.  S.  App.  186,  6  C.  C.  la.  490,  141  N.  W.  706,  Ann.  Ca.-, 
A.  336,  21  L.R.A.  572.  1915A  609. 

4.  Jordan  v.  Iowa  Mutual  Tornado  7.  National  Union  F.  Ins.  Co.  v. 
Ins.  Co.,  151  la.  73,  130  N.  W.  177,  Crutchfield,  160  Ky.  802,  170  S.  W. 
Ann.  Cas.  1913A  266  and  note.  187.  L.R,A.1915B  1094. 

Note:  L.R.A.1915B  1094.  8.  Note:  Ann.  Cas.  1915A  659   et 

5.  Holme8  v.  PhenLz  Ins.   Co.,  98  seq. 
Fed.  240,  38  C.  C.  A.  45,  47  L.R.A. 
308. 
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a  policy  after  it  has  been  in  force  for  some  time,  covers  the  same 
period  as  the  policy.'  Credit  insurers  sometimes  permit  credit  to  be 
extended  according  to  the  previous  experience  of  the  insured  with 
the  customer.  "Experience,"  aa  thus  used,  denotes  closed  transac- 
tions, that  is.  indebtedness  which  has  been  paid.*'  A  provision  in 
a  credit  policy  permitting  credit  to  be  given  to  old  customers  having 
a  dififerent  rating  than  that  prescribed  for  new  customers,  who  are 
required  to  have  both  a  capital  and  credit  rating,  applies  to  one  hav- 
ing only  a  credit,  and  no  capital,  rating.**  Where  a  capital  rating 
is  required,  a  rating  of  corporations  at  the  capital  paid  in,  without 
any  actual  rating  of  assets,  is  insufficient.**  An  exclusion  of  liability 
for  losses  for  credit  given  "exceeding  a  credit  of  30  per  cent  on  the 
lowest  capital  rating,"  excludes  merely  the  excess  above  that  amount, 
and  not  the  entire  loss  in  case  credit  is  given  above  that  amount.** 

449.  Animal  Insurance. — Where  the  death  of  an  insured  animal 
was  directly  due  to  the  act  of  the  insured  in  beating  it  no  recovery 
can  be  had,  and  in  the  absence  of  any  provision  on  the  subject  a 
policy  on  an  animal  against  death  by  disease  does  not  cover  the  inten- 
tional killing  of  the  animal  while  diseased  unless  such  killing  was 
necessary  and  was  done  in  good  faith.**  An  insurer  is  not  liable 
for  the  death  of  a  horse  killed  by  advice  of  a  veterinary  because 
afflicted  with  glanders,  for  which  the  civil  authorities  would  have 
killed  it  on  notice  under  the  statute,  under  a  policy  insuring  against 
loss  by  death  from  disease,  but  withholding  liability  for  loss  caused 
by  "order  of  any  civil  authority,"  and  under  such  circumstances  the 
consent  of  the  managing  agent  of  an  insurance  company  to  the 
killing  of  the  horse  does  not  impose  a  liability  on  the  company  for 
the  loss,  the  policy  providing  no  agreement  of  any  agent  contrary 
to  the  provisions  of  the  policy  shall  be  binding  on  the  insurer  unless 
authorized  by  the  home  office.**  Insurers  of  the  safe  carriage  of 
stock  are  liable  for  an  accident  to  the  stock  while  being  transshipped 
from  cars  to  a  boat,  under  a  policy  which  covers,  with  the  usual 
exceptions,  the  perils  of  railway  and  river,  and  by  special  indorse- 
ment fixes  the  places  of  shipment  and  designation,  and  the  route  to 
be  taken.** 

450.  Automobile  Insurance. — A  provision  in  an  automobile  policy 
for  indemnity  agaiast  "collision"  covers  striking  against  a  stationary 

9.  Shakman  v.  United  States  Credit  System  Co.,  92  Wis.  366.  53  A.  S.  R. 
System  Co.,  92  Wis.  366,  66  N.  W.  920,  32  L.R.A.  383. 

528,  53  A.  S.  R.  920,  32  L.R.A.  383.  14.  Notes :  44  L.R.A.(N.S.)  570, 571, 

10.  Note:  Ann.  Cas.  1915A  659.       Ann.  Cas.  1915A  619  et  seq. 

11.  Paskusz  V.  Philadelphia  Casyalty  16.  Joplin  v.  National  live  Stock 
Co.,  213  N.  Y.  22, 106  N.  E.  749,  Ann.  Ins.  Ass'n,  61  Ore.  644,  122  Pac.  897, 
Cas.  1915A  652.  44  L.R.A.  (N.S.)  569. 

12.  Note:  Ann.  Cas.  1915A  658.  16.  Aetna  Ins.   Co.  v.  Stivers,  47 

13.  Shakman  v.  United  States  Credit  111.  86,  95  Am.  Dec,  467. 
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object,*'  and  according  to  some  courts  water  and  land  are  "objects," 
and  an  automobile  which  runs  into  either  or  both  collides  with  an 
object  or  objects  though  the  objects  are  horizontal  rather  than  perpen- 
dicular,** but  other  courts  have  limited  a  provision  as  to  collisions 
»vith  any  vehicle  or  other  object  to  like  objects,  so  as  to  preclude  a 
recovery  for  injury  caused  by  running  oflf  a  bank.**  A  provision 
in  such  a  policy  that  damages  resulting  from  collision  due  wholly 
or  in  part  to  upsets  shall  be  excluded  does  not  operate  to  defeat 
recovery  where  an  automobile  runs  off  a  bridge,  is  precipitated  into 
the  water  below,  and  lands  at  the  bottom  of  the  stream  upside 
down,  the  collision  not  being  due  to  the  upset;  the  upset  being  rather 
the  result  of  the  collision.*"  A  fire  burning  an  automobile  originates 
inside  the  vehicle,  within  the  meaning  of  an  exception  of  &:es  so 
originating,  where,  in  consequence  of  the  machine's  running  into  a 
ditch,  gasoline  leaks  from  the  tank,  and  the  vapor  penetrates  the 
lamp  forming  the  headlight  and  explodes,  causing  the  fire.*  A 
policy  obligating  the  insurer  to  indemnify  the  assured  against  loss 
from  the  liability  imposed  by  law  upon  him  for  damages  on  account 
of  bodily  injuries,  including  death,  accidentally  sustained  by  any 
person  by  reason  of  the  maintenance  or  use  of  his  automobile,  and 
to  defend  in  the  name  and  on  behalf  of  the  assured  any  suits  which 
may  at  any  time  be  brought  against  him  on  account  of  such  injuries, 
does  not  bind  the  insurer  to  defend  a  criminal  prosecution  for  man- 
slaughter instituted  against  the  assured.'  However,  the  fact  that  the 
liability  arose  by  reason  of  a  violation  of  law  has  been  considered 
not  to  excuse  the  insurer  so  far  as  civil  liability  is  concerned.*  Auto- 
mobile insurance  against  theft  does  not  differ  from  other  burglary 
insurance.* 

451.  Plate  Glass  Insurance. — Under  a  plate  glass  policy  excepting 
liability  for  loss  due  directly  or  indirectly  to  fire,  whetlier  on  the 
premises  or  not,  no  recovery  can  be  had  for  breakage  caused  by 
explosion  produced  by  a  hostile  fire  on  other  premises ;  *  but  such  a 
provision  does  not  apply  to  damage  by  an  explosion  caused  by  a 

17.  Notes:    51    L.E.A.(N.S.)     583,      1.  Preston  v.  Aetna  Ins.  Co.,  193 
Ann.  Cas.  1915A  630.  N.  T.  142,  85  N.  E.  1006,  19  L.R.A. 

18.  Harris    v.    American    Casualty    (N.S.)   133. 

Co.,  83  N.  J.  L.  641,  85  Atl.  194,  Ann.  2.  Patterson  v.  Standard  Ace  Ina. 
Cas.  1914B  846,  44  LJl.A.(N.S.)  70.  Co.,  178  Mich.  288,  144  N.  W.  491, 

19.  Weltengel     v.     United     States  Ann,  Cas.  1915A  632,  51  L.R.A.(N.S.) 
"Lloyds,"  157  Wis.  433, 147  N.  W.  360,  583. 

Ann.  Cas.  1915A  626.  3.  "Note:  51  L.BJl.(N.S.)   584. 

20.  Harris    v.    American    Casualty       *•  See  supra,  par.  445. 

Co.,  83  N.  J.  L.  641,  85  Atl.  194,  Ann.  6.  Jones  v.  Metropolitan  Casualty 
Cas.  1914B  846,  44  L.R.A.(N.S.)   70.   Ins.  Co.,  144  Wis.  66,  128  N.  W.  280, 
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friendly  fire,  as  by  a  lighted  match,*  nor  to  damage  by  a  mob  during 
a  fire  in  an  adjoining  building.'  Again,  the  breaking  of  a  plate  glass 
by  an  explosion  of  gas  generated  from  gasoline  used  in  the  building 
is  not  due  to  .the  blowing  up  of  the  building,  within  the  meaning  of 
a  policy  exempting  the  insurer  from  any  loss  "caused  by  the  blowing 
up  of  buildings,"  *  but  where,  due  to  a  fire  in  a  buUding,  it  is  neces- 
sary to  dynamite  the  building,  the  fire  is  the  cause  of  loss.'  "Civil 
commotion"  as  used  in  an  exception  in  such  a  policy  does  not  include 
a  mere  organized  conspiracy  to  commit  unlawful  acts,  there  being 
no  interference  with  the  powers  of  government.*" 

XVIII.  Extent  of  Loss  or  Liability 

Marine  Insurance 

452.  Actual  Total  Loss. — The  amount  recoverable  under  a  marine 
policy  for  a  single  loss  can  never  exceed  the  face  of  the  policy,**  but 
by  the  general  law  of  marine  insurance,  independently  of  any  par- 
ticular clause  in  the  policy  or  local  usage,  if  a  partial  loss  of  a  vessel 
insured  is  repaired,  and  a  total  loss  afterward  happens  during  the 
term  of  the  policy,  the  insurer  ia  liable  for  the  amount  of  both  losses, 
although  it  exceeds  the  amount  named  in  the  policy.  It  is  otherwise, 
however,  where  the  partial  loss  has  not  been  repaired.*'  The  plainest 
case  of  the  extent  of  the  insurer's  liability  occurs  where  there  has 
been  an  actual  total  loss.  This  term,  as  used  in  marine  insurance, 
means  just'  what  it  implies,  a  total  and  actual  loss  to  the  insured  of 
the  subject  matter  of  the  insurance.  To  enable  the  insured  to  recover 
for  a  total  loss,  there  must  be  a  total  destruction  of  value;  and  the 
terms  "free  from  average,  unless  general,"  in  a  policy  of  insurance, 
are  convertible  with  total  loss.*'  A  capture  by  an  enemy  is  a  total 
loss,  although  the  property  be  not  changed,  because  the  taking  is 
with  an  intent  to  deprive  the  owner  of  it,  and  because  the  hope  of 
recovery  is  too  small,  and  too  remote  to  suspend  the  right  of  the 
insiu^d,  in  expectation  of  that  event.**  The  fact  that  a  vessel  insured 
has  been  recaptured  after  a  loss  has  been  sustained  by  a  capture  does 

Ann.  Cas.  1912A  1091.     But  see  to  [1913]  3  KB.  (Eng.)  411,  Ann.  Cas. 

the    contrary   Ann.    Oas.    1915B    192  1915B  187. 

note.  11.  Aitchison  v.  Lohre,  4  App.  Cas. 

6.  Verse  v.  Jersey  Plate  Glass  Ins.  755,  49  L.  J.  Q.  B.  123,  41  L.  T.  N.  S. 
Co.,  119  la.  .555,  93  N.  W.  569,  97  A.  323,  28  W.  E.  1,  14  Eng.  Rul.  Cas. 
S.  R.  330,  60  L.R.A.  838.  448. 

7.  Note:  Ann.  Cas.  1912A  1092.  12.  Matheson    v.   Equitable   Marftie 

8.  Vorse  v.  Jersey  Plate  Glass  Ins.  Ins.  Co.,  118  Mass.  209,  19  Am.  Rep, 
Co..  119  la.  555,  93  N.  W.  569,  97  A.  441. 

8.  R.  330,  60  L.R.A.  838.  13.  Aranzamendi  v.  Louisiana  Ins. 

9.  Note:  Ann.  Cas.  1912A  1092.       Co.,  2  La.  432,  22  Am.  Dec.  136. 

10.  London,  etc..  Glass  Co.  t.  Heath,       14.  Rhinelander     v.     Pennsylvania 
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not,  as  a  matter  of  law,  render  the  loss  a  partial,  rather  than  a  total, 
one.  Whether  the  loea  is  total  depends  on  the  circumstances  of  the 
ease.  If  the  voyage  was  thereby  totally  broken  up  and  destroyed 
the  loss  is  a  total  one.*''  In  construing  the  contract,  of  insurance 
upon  freight,  the  interest  of  the  insured,  or  of  the  underwriters  of 
the  cargo,  is  not  considered.  Therefore,  if  the  Tcssel  is  in  a  condition 
to  carry  on  the  cargo  to  the  port  of  destination,  or  another  vessel  can 
be  procured  for  that  purpose,  it  is  the  duty  of  the  owner  of  the  vessel 
to  carry  it  on,  although  it  may  be  for  the  interest  of  the  insured  and 
insurers  of  the  cargo  to  sell  it  at  the  port  of  distress.*'  It  is  not  neces- 
sary to  a  total  loss  that  there  should  be  an  absolute  extinction  or 
destruction  of  the  thing  insured,  so  that  nothing  of  it  can  be  delivered 
at  the  point  of  destination,  but  there  is  a  total  loss  if  the  thing  is 
destroyed  in  specie,  that  is,  in  the  character  or  description  by  which 
it  was  insured,  though  some  of  its  component  elements  or  parts  may 
remain.*'  The  master  of  an  insured  vessel  which  becomes  disabled 
is  authorized  to  sell  her  when  for  the  best  interest  of  those  concerned, 
and  whether  he  was  justified  in  selling  in  a  particular  case  is  a  ques- 
tion to  be  deterrnined  by  the  circumstances  and  condition  of  the 
vessel  at  the  time  and  place  where  the  sale  was  made.**  And  if  under 
all  the  circumstances  attending  her  situation,  consequent  on  injuries 
received  by  her  from  one  of  the  perils  insured-  against,  it  was  neces- 
sary for  the  interest  of  all  concerned  to  sell  her,  the  insured  may 
recover  for  a  total  loss,  although  he  has  made  no  valid  abandonment 
of  her.*'  "While  the  insured  under  a  cargo  policy  cannot  recover  as  for 
a  total  loss  on  the  sale  of  the  cargo  at  an  intermediate  port  unless  it  is 
shown  that  the  cargo  could  not  have  been  carried  to  its  destination 
without  a  total  loss  being  the  inevitable  consequence,**  yet  where  the 
ship  is  destroyed  and  the  cargo  is  necessarily  sold  because  of  its  perish- 
able nature,  there  is  a  technical  total  loss.*  General  ships  stand  on  the 
same  footing  as  other  ships,  so  far  as  the  principles  involved  in  the 
question  whether  there  is  a  total  loss  in  case  of  a  sale  at  an  inter- 
mediate port  are  concerned.' 

453.  Constmctive  Total  Loss. — A  constructive  total  loss  is  one 
which  does  not  occasion  an  absolute  extinction  of  the  subject  of  the 

Ins.  Co.,  4  Cranch  29,  2  U.  8.  (L.  ed.)    481,  63  Am.  Dec.  676;  Mutual  Safetj 
540.  Ins.  Co.  V.  Cohen,  3  Gill  (Md.)  459, 

15.  Marine   Ins.   Co.   v.   Tucker,   3  43  Am.  Dec.  341. 

Cranch  357,  2  U.  S.  (L.  ed.)  466.  19.  Mutual  Safety  Ins.  Co.  v.  Cohen, 

16.  Hugg  V.  Augusta  Ins.,  etc.,  Co.,  3  Gill   (Md.)   459,  43  Am.  Dec.  341. 
7  How.  595,  12  U.  S.   (L.  ed.)   834.  20.  Aranzamendi  v.  Louisiana  Ins. 
As  to  the  memorandum  clause,  gener-  Co.,  2  La.  432,  22  Am.  Dec.  136. 
ally,  see  infra,  par.  464.  1.  Columbian  Ins.  Co.  v.  Catlett,  12 

17.  Great     Western     Ins.     Co.     ▼.  Wheat.  383,  6  U.  S.  (L.  ed.)  664. 
Fogarty,  19  Wall.  640,  22  U.  S.  (L.  2.  Aranzamendi    v.    Louisiana    Ins. 
ed.)  216.  Co.,  2  La.  432,  22  Am.  Dec.  136. 

18.  Prince  v.  Ocean  Ins.  Co.,  40  Me. 
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insaianoe,  but  vhich  is  of  such  a  character  as  to  authoriee  tifie  insured 
to  make  an  abandonment  and  recover  as  for  a  total  loes.  Unless 
there  remains  something  of  value  to  pass  to  the  underwriter,  there 
is,  as  a  matter  of  course,  nothing  to  abandon,  and  no  case  for  the 
operation  of  the  doctrine  of  abandonment.*  Where  a  technical  total 
loss  is  asserted  as  the  ground  of  recovery,  the  loss  must  be  occasioned 
by  the  immediate  operation  of  some  of  the  perils  insured  against, 
and  it  is  not  sufficient  that  the  voyage  be  abandoned  for  fear  of  the 
operation  of  the  peril.*  In  the  case  of  a  voyage  policy  there  is  no 
undertaking  that  the  voyage  shall  be  completed  without  delay,  and 
for  delay  alone',  no  matter  how  great,  there  can  be  no  recovery.*  In 
the  case  of  a  cargo  policy  if  the  voyage  is  defeated  by  a  risk  insured 
against,  the  loss  may  be  a  constructive  total  one.*  An  insurer  of  a 
ship  under  a  policy  against  "total  loss  only,"  even  if  a  time  policy, 
is  Uable  for  a  constructive  total  loss,'  but  whether  this  is  true  of  a 
policy  warranted  free  from  partial  loss  or  free  from  particular  average 
is  a  more  difficult  question.^ 

454.  Abandonment  Generally. — ^An  abandonment,  in  marine  insur- 
ance, may  be  defined  as  the  act  of  an  insured  in  notifying  the  insurer 
that  owing  to  damage  done  to  the  subject  of  the  insurance  he  elects 
to  take  the  amount  of  the  insurance  in  the  place  of  the  subject 
thereof,  the  remnant  of  which  he  cedes  to  the  insurer.  In  other 
words  it  is  the  act  of  the  insured  whereby  a  partial  loss  is  turned 
into  a  total  loss  under  the  policy.*  No  abandonment  is  "necessary 
in  case  of  an  actual  total  loss,^"  or  where  there  is  nothing  which,  on 
abandonment,  can  pass  to  be  of  value  to  the  underwriters.^^  The 
insured  is  not  bound  to  abandon  in  case  of  an  accident,  but  may 
wait  the  final  event,  and  recover  accordingly,  for  a  total  or  a  partial 
loss,  as  the  case  may  be.**  In  other  words,  he  has  an  election  to 
abandon  or  not,  resting  in  his  discretion,  and  cannot  be  compelled  to 
abandon.**  And  the  fact  that  the  insured  elected  not  to  abandon 
to  the  insurers  on  the  vessel  does  not  afifect  his  right  to  recover  for 

3.  Standard  Marino  Ins.  Co.  v.  9.  Camberling  v.  M'Cal!,  2  Dall.  280, 
Nome  Beaeb,  etc.,  Co.,  133  Fed.  636,  1  U.  S.  (L,  ed.)  381. 

67  C.  C.  A.  602, 1  L.R.A.(N.S.)  1095.       10.  Roux  v.  Salvador,  3  Ring.  N. 

4.  Smith  V.  IJniversal  Ins.  Co.,  6  Cas.  266,  7  L.  J.  Exch.  328,  1  Eng. 
Wheat.  176,  5  U.  S.  (L.  ed.)  235.  Rul.  Caa.  46  and  note;  Rankin  v.  Pot- 

6.  Wahi  V.  Thompson,  9  Seig.  &  ter,  L.  R.  6  H.  L.  83,  42  L.  J.  C.  PI. 
R.  (Pa.)  115,  11  Am.  Dec.  675.  27, 1  Eng.  Rul.  Cas.  71, 

6.  McPee  t.  South  Carolina  Ina.  Co.,  11.  Rankin  v.  Potter,  L.  R.  6  H. 
2  McCord  L.  (S.  C.)  503, 13  Am.  Dec  L,  83,  42  L.  J.  C.  PI.  27,  1  Eng.  Rul. 
767.  Cas.  71. 

7.  Heebner  v.  Eagle  Ins.  Co.,  10  12.  Earl  t.  Shaw,  1  Johns.  Caa.  (N. 
Gray  (Mass.)  131,  69  Am.  Dec.  308.  Y.)  314,  1  Am.  Dec.  117. 

9.  See  generally,  infra,  par.  465,  13.  Bosley  v.  Chesapeake  Ins.  Co., 
and  as  to  memorandum  ■rtieles,  infra,  3  Gill  &  J.  (Md.)  450,  22  Am.  Dec 
par.  464.  337. 
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a  total  loss  of  freight  due  to  dams^e  to  the  vessel  whiich  he  was  not 
bound  to,  and  did  not,  repair.**  But  in  order  to  recover  for  a  con- 
structive total  loss  the  insured  must  make  a  valid  abandonment.** 
There  can  be  no  real  abandonment  to  the  insurers  of  the  profits  on 
a  cargo,  and  an  abandonment  to  the  underwriters  on  the  cargo  does 
not  jeopardize  the  rights  of  the  insured  against  the  underwriters  on 
the  profits.**  The  sufficiency  of  an  abandonn^ent  depends  on  the 
occurrence  of  facts  constituting  a  total  loss,  their  continuance  to  the 
time  of  the  abandonment,  knowledge  of  them  by  the  insured,  and 
communication  of  them  to  the  insurers,  with  an  offer  to  abandon.*^ 

455.  Circumstances  Authorizing  Abandonment  Generally. — It  is 
universally  agreed  that  to  constitute  a  right  to  abandon  there  must 
have  existed  a  total  loss  occasioned  by  one  of  the  perils  insured 
against;  but  this  total  loss  may  be  real  or  legal.  Where  the  loss  is 
real,  a  controversy  can  relate  only  to  the  fact;  but  the  circumstances 
which  constitute  a  legal  or  technical  loss  yet  remain,  in  many  cases, 
open  for  consideration.**  If  the  loss  was  the  result  of  a  peril  not 
insured  against,**  or  a  vessel  is  merely  in  imminent  danger  of  being 
totally  lost,**  no  right  to  abandon  exists.  But  the  mere  safety  of  the 
vessel,  if  the  insured  refuse  to  accept  it  when  the  voyage  has  been 
entirely  defeated,  does  not  deprive  the  owner  insured  for  a  particular 
voyage  of  the  right  of  abandonment.*  A  policy  upon  a  ship  is  an 
insurance  of  the  ship  for  the  voyage,  not  an  insurance  on  the  ship 
and  the  voyage.  The  underwriters  undertake  for  the  ability  of  the 
ship  to  perform  the  voyage,  not  that  she  shall  perform  it  at  all 
events.  The  loss  of  the  voyage  as  to  the  cargo  is  not  a  loss  of  the 
voyage  as  to  the  ship.  If  at  the  time  of  the  offer  to  abandon,  the 
ship  be  in  possession  of  the  master,  in  good  condition,  and  at  full 
liberty  to  proceed  on  the  voyage,  the  loss  of  the  cargo  will  not 
authorize  the  owner  of  the  vessel  to  recover  as  for  a  total  loss  of  the 

14.  Rankin  v.  Potter,  L.  R.  6  H.  L.  609,  20  S.  Ct.  239,  44  U.  S.  (L.  ed.) 

83,  42  L.  J.  C.  PL  27,  1  Eng.  Rul.  292. 

Cas.  71.  17.  Bosley  v.  Chesapeake  Ins.  Co., 

16,  Washburn,  etc.,  Mfg.  Co.  v.  Re-  3  Gill  &  J.  (Md.)  460,  22  Am.  Dec. 

lianoe  Marine  Ins.  Co.,  179  U.  S.  1,  337. 

21  S.  Ct.  1,  45  U.  S.   (L.  ed.)   49;  18.  Rhinelander  v.  Pennsylvania  Ins. 

Standard   Marine   Ins.   Co.   v.   Nome  Co.,  4  Craneh  29,  2  U.  S.   (L.  ed.) 

Beach  Lighterage,  etc.,  Co.,  133  Fed.  540. 

636,  67  C.  C.  A.  602,  1  L.R,A.(N.8.)  19.  Richelieu,  etc.,  Nav.  Co.  v.  Bos- 

1095;  Boaley  y.  Chesapeake  Ins.  Co.,  ton  Marine  Ins.  Co.,  136  U.  8.  408, 

3  GiU  &  J.  (Md.)  450,  22  Am.  Dec.  10  S.  Ct.  934,  34  U.  S.  (L.  ed.)  398. 

337;  Peirce  v.  Ocean  Ins.  Co.,  18  Pick.  20.  Deblois  v.   Ocean   Ins.   Co.,   16 

(Mass.)  83,  29  Am.  Dec.  567  and  note;  Pick.  (Mass.)  303,  28  Am.  Dec.  245. 

Fleming  v.  Smith,  1  H.  L.  Cas.  513,  1  Note:  13  Ehg.  RuL  Cas.  669. 

Eng.  Rul.  Cas.  37.  1.  Oliver  v.  Newburyport  Ins.  Co., 

16.  Canada  Sugar  Refining  Co.  t.  3  Mass.  37,  3  Am.  Dec  77. 
Inn.  Co.  of  North  America,  175  U.  S. 
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vessel.*  But  while  this  is  trae,  yet  if  >the  ship  is  once  totally  lost  by  a 
peril  insured  against,  and  the  master,  using  due  diligence,  is  unable 
to  regain  possesion  of  her  in  such  a  condition  and  under  such  circum- 
stances as  to  enable  her  to  pursue  the  voyage  for  which  she  was 
insured,  the  right  to  abandon  and  to  recover  for  a  constructive  total 
loss  still  remains,  without  regard  to  the  question  whether  at  some 
future  time,  over  which  the  master  has  no  control,  he  might  be  able 
to  regain  possession  of  her  on  payment  of  salvage,  and  without  regard 
to  the  proportion  between  the  amount  of  the  salvage  and  the  value 
of  the  vessel.^  In  the  case  of  an. insurance  on  freight  there  can  be 
no  abandonment  on  an  injury  at  the  port  of  departure  causing  but 
slight  delay  and  expense,  even  if  the  goods  on  board  are  thereby 
rendered  not  worth  carrying  to  their  destination,  though  of  con- 
siderable value  at  the  port  of  deiyirture.  The  ship  owner  may  offer 
to  proceed  with  the  carg6,  and  if  refused,  may  recover  the  freight, 
otherwise  he  must  carry  tie  cargo  to  its  destination  even  though  it 
would  be  of  no  value  after  the  voyage.*  Stranding  of  a  vessel  is  not  of 
itself  a  substantive  ground  of  abandonment,  but  attending  circum- 
stances may  make  it  so,  depending  on  the  situation  of  the  vessel  and 
the  expense  of  putting  her  afloat  and  in  good  condition.'  A  vessel 
may  be  abandoned  if  the  difficulty  of  recovering  her  be  great,  and 
there  be  but  small  prospect  of  getting  her  into  possession,  so  as  to 
pursue  the  voyage.'  If  a  neutral  ship  be  captured  as  enemy  property, 
the  taking  is  unquestionably  with  a  design  to  deprive  the  owner  of  it; 
and  the  hope  of  recovery  is  in  many  cases  remote,  since  it  may  often 
depend  on  an  appellate  court;  and  though  not  equally  improbable, 
as  in  the  case  of  capture  by  an  enemy,  is  not  so  certain  as  to  deprive 
it  of  effect  as  a  total  loss  warranting  an  abandonment.'  On  similar 
principles  an  embargo  or  detention  by  a  forejgn  friendly  power  con- 
stitutes a  total  loss,  and  warrants  an  immediate  abandonment.*  And 
clearly  a  capture  by  one  belligerent  from  another  constitutes,  in 
the  technical  sense  of  the  word,  a  total  loss,  and  gives  an  immediate 
right  to  the  insured  to  abandon  to  the  insurers,  although  the  vessel 
may  afterwards  be  recaptured  and  restored."    But  the  technical  total 

2.  Alexander  v.  Baltimore  Ins.  Co.,  etc.,  Ins.  Co.,  2  La.  228,  22  Am.  Dec. 
4  Cranch  370,  2  U.  S.  (L.  ed.)  650;   129. 

Brodle  T.  Mai7land  Ins.  Co.,  12  Pet.  7.  Rhinelander  v.  Pennsylvania  Ins. 
378,  9  U.  S.  (L.  ed.)  1123.  Co.,  4  Craneh  29,  2  U.  S.   (L.  ed.) 

3.  Snow  v.  Union  Mut.  Marine  Ins.  540. 

Co.,  119  Mass.  592,  20  Am.  Rep.  349.       8.  Rhinelander  v.  Pennsvlvania  Ins. 

4.  Griswold  v.  New  York  Ins.  Co.,  Co.,  4  Cranch  29,  2  U.  S.  (L.  ed.) 
3  Johns.  (N.  T.)  321,  3  Am.  Dec.  490.  540;  Marshall  t.  Delaware  Ins.  Co., 

6.  Bosley  v.  Chesapeake  Ins.  Co.,  3  4  Cranch  202,  2  U.  S.  (L.  ed.)  596. 
Oill  &  J.  (Md.)  450,  22  Am.  Dec.  337;  9.  Rhinelander  y.  Pennsylvania  Ins. 
Wood  T.  Lincoln,  etc.,  Ins.  Co.,  6  Mass.  Co.,  4  Cranch  29,  2  U.  S.  (L.  ed.) 
479,  4  Am.  Dec.  163.  540;  Marshall  v.  Delaware  Ins.  Co, 

e.  Thompson  v.  Mississippi  Marine,   4  Cranch  202,  2  U.  S.  (L.  ed.)  596; 
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loss  arising  from  capture  ceases  with  a  final  decree  of  restitution, 
although  that  decree  may  not  have  been  executed  at  the  time  of  the 
offer  to  abandon ;  ^*  nor  can  an  abandonment  be  made  after  a  re- 
capture enabling  the  vessel  to  complete  its  voyage,^^  unlees  the  insured 
can  obtain  possession  only  by  paying  large  salvage  to  die  recaptors,  and 
the  voyage  has  been  broken  up  thereby,**  or  unless  by  the  recapture 
the  property  recovered  is  subjected  to  a  charge  of  half  its  value,  to 
be  paid  upon  the  restoration  of  the  vessel  at  a  port  out  of  the  course 
of  the  voyage  insured,  entirely  defeating  the  voyage.** 

456.  Abandonment  on  Sale  of  Vessel. — Upon  misfortune  arising  in 
the  course  of  a  voyage,  if  the  master,  acting  \mder  extreme  necessity, 
and  in  the  exercise  of  prudent  discretion,  sell  the  property,  the  assured 
may  treat  the  loss  as  total,  and  abandon.  The  power  of  the  master 
to  sell  must  be  exercised  with  great  ^aution,  and  only  in  extreme  cases, 
and  will  not  be  upheld  unless  the  circumstances  under  which  the 
vessel  was  placed  rendered  the  sale  necessary.**  There  is  also  good 
authority  to  the  effect  that  an  abandonment  of  an  insured  vessel 
is  not  necessary,  where  a  sale  is  made  on  account  of  injury,  to  enable 
the  assured  to  recover  for  a  total  loss.*'  A  master  of  a  vessel  has 
no  implied  authority  to  sell  her  without  communicating  with  the 
owner  or  insurer,  so  as  to  enable  the  owner  to  claim  for  a  total  loss, 
on  account  of  an  injury  to  more  than  half  her  value,  where,  after 
the  injury,  she  reaches  her  destination  without  repairs,  and  is  lying 
in  safety  at  a  wharf,  and  the  master  has  ample  opportunity  to  give 
notice  of  abandonment  directly  to  the  insurer,  or  indirectly  through 
the  agent  of  the  owner,  even  though  such  sale  is  recommended  by 
surveyors,  after  a  survey.  Nor  can  the  master  have  additional  author- 
ity in  this  respect,  so  far  as  the  insurer  is  concerned,  by  reason  of 
being  a  part  owner.*'  ,  Mortgagees  of  a  vessel  cannot  recover  on  a 
policy  of  insurance  as  for  a  total  loss,  where  a  vessel  has  been  sold 
by  the  master,  who  was  also  the  owner,  by  simply  showing  that  the 
master  acted  in  good  faith,  and  could  not  otherwise  obtain  funds  to 
pay  salvage  and  other  necessary  expenses  at  the  port  where  he  then 
was.  They  must  also  show  that  he  acted  with  good  judgment  and 
discretion,  as  a  prudent  owner  would  have  done;  and  that,  upon 
finding  himself  unable  to  procure  funds  through  his  own  exertions, 

Lee  V.  Boardman,  3  Mass.  238,  3  Am.  14.  Patapsco  Ins.  Ck>.  v.  Sonthgate, 
Dec.  134.  5  Pet.  604,  8  U.  S.  (L.  ed.)  243;  Rob- 

10.  Marshall  v.  Delaware  Ins.  Co.,  inson  y.  Georges  Ins.  Co.,  17  Me.  131, 
4  Cranch  202,  2  U.  S.   (L.  ed.)   596.  35  Am.  Deo.  239. 

11.  Smith  ▼.  Universal  Ins.  Co.,  6       15.  Prince  v.  Ocean  Ins.  Co.,  40  Me. 
Wheat.  176,  5  U.  S.  (L.  ed.)  235.  481,  63  Am.  Dec.  676;  Orrok  v.  Com- 

12.  Goss  V.  Withers,  2  Burr.  683,  1  monwealth  Ins.  Co.,  21  Pick.  (Mass.) 
Eng.  Rul.  Cas.  1.  456,  32  Am.  Dee.  271. 

18.  Oliver  v.  Newburyport  Ins.  Co.,      16.  Peirce  v.  Ocean  Ins.  Co.,  18  Pick. 
3  Mass.  37,  3  Am.  Dec.  77.  (Mass.)  83,  29  Am.  Dec.  667. 
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he  communicated  with  the  insurers,  to  afford  them  an  opportunity 
to  raise  the  needful  funds,  provided  he  could  have  done  so  by  the 
use  of  reasonable  means,  ahd  without  extraordinary  delay.*'" 

457.  Extent  of  Damage  Authorizing  Abandonment — ^Under  the 
English  rule  the  question  whether  a  total  loss  exists  is  determined 
by  the  further  question  whether  a  prudent  owner,  if  uninsured, 
would  have  repaired  the  vessel,  which  would  not  be  the  case  if  the 
cost  of  repairs  exceeds  the  value  of  the  vessel  after  repairs."  In 
determining  whether  a  prudent  uninsured  person  would  repair,  tJie 
assured  is  entitled  to  add  the  breakup  or  wreck  value  of  the  ship 
to  the  estimated  cost  of  repairs.  For  example,  if  repairs  would  cost 
ten  thousand  dollars  and  the  vessel  when  repaired  would  be  worth 
only  eleven  thousand  dollars,  and  the  wreck  is  worth  three  thousand 
dollars,  the  loss  is  constructively  total.**  Even  under  a  valued  policy 
under  the  English  rule  a  ship  is  a  total  loss  when  the  vessel  if  repaired 
will  not  be  worth  the  cost  of  repairs.""  In  the  United  States  the 
rule  is  different,  it  being  the  prevailing  view  that  if  the  loss  equals 
or  exceeds  fifty  per  cent  of  the  value  there  may  be  an  abandonment 
and  recovery  as  for  a  total  loss.*  In  case  an  injiury  is  received  by 
an  old  and  decayed  vessel,  which,  independent  of  the  accident,  might 
liave  run  for  some  time,  if  the  repairs  cannot  be  put  on  her  in  sucli 
a  manner  that  the  unsound  part  can  be  used  as  formerly,  without 
an  expense  on  both  parts  equal  to  one  half  of  the  value,  then  the 
insured  may  abandon.  But  if  repairing  the  injury,  which  has  arisen 
from  one  of  the  perils  insured  against,  will  replace  the  vessel  in  the 
same  situation  she  was  before,  no  matter  how  unsound  all  the  parts 
may  be,  then  the  insured  has  not  this  right;  for  all  that  he  can  ask 
is  that  the  boat  should  be  placed  in  statu  quo.'  In  computing  the 
proportion  which  the  damages  bear  to  the  vaiue,  it  is  the  valud  at  the 
place  of  the  accident  and  where  repairs  must  be  made  that  is  to 

17.  Stephenson  v.  Pacific  Mut.  Ins.  391,  60  E.  C.  L.  391,  1  Eng.  Rul.  Cas. 
Co.,  7  AUen  (Mass.)  232,  83  Am.  Dee.  23. 

6i81  and  note.  1.  Washburn,  etc.,  Mfg.  Co.  v.  Re- 

18.  Irving  v.  Manning,  6  C.  B.  391,  liance  Marine  Ins.  Co.,  179  U.  S.  1, 
60  E.  C.  L.  391,  1  Eng.  Rul.  Cas.  23;  21  S.  Ct.  1,  45  U.  S.  (L.  ed.)  49; 
Aitchipon  v.  Lohre,  4  App.  Cas.  755,  ^^yde  v.  Louisiana  State  Ins.  Co.,  2 
49  L.  J.  Q.  B.  123,  41  L.  T.  N.  S.  323,  Ji*'"' -J*-  ,S-  (La)  41?,  14  Am.  Dec 
28  W.  R.  1,  14  Eng.  Rnl.  Cas.  448.  J?^''  Heebno-  v    Eagle  Ins.  Co.,  10 

This  rule  has  somf  support  in  this  ^"t^  S^'^i^\^  ^^-  ^,^^91' 

«nnnH.»     r^T^^v,^  „  T>i.«r„:-  T»-  n^  Deblois  v.  Ocean  Ins.  Co.,  16  Pick. 

4«^^Vi?  9  a1   p      ^ft^  '  (Mass.)  303,  28  Am.  Dec.  245;  Wood 

if\,    I'  *!        1^%  ^-T       n  ^-  Lincobi,  etc.,  Ins.  Co.,  6  M^.  479, 

riJn«i  A   P  ^/*  ^?^'T  A°'-  ^**-'  4  ^-  ^^-  163;  Cohen  v.  Charleston 

[1908]  A.  G.  (Eng.)  144,  12  Ann.  Cas.  Fiie,  etc.,  Ins.  Co.,  Dud.  L.   (S.  C.^ 

18-  147.  31  Am.  Dec.  549. 

20.  Allen  v.  Sugrue,  8  B.  &  C.  561,       2.  Hyde  v.  Louisiana  State  Ins.  Co, 

15  E.  C.  L.  297,  1  Eng.  Rul.  Cas,  21  2  Mart.  N.  S.  (La.)  410,  14  Am,  Dec 
and  note;  Irving  v.  Manning,  6  C.  B.  196. 
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be  considered,*  but  in  case  of  a  valued  policy  some  courts  hold 
the  value  so  sta4»d  conclusive,*  while  others  hold  that  the  value 
so  fixed  is  not  to  be  considered.'  Where  a  policy  provides  that 
the  insured  shall  not  have  a  right  to  abandon  unless  the  loss  exceeds 
half  the  amount  insured,  and  the  valuation  in  the  policy  includes 
the  premium,  the  loss  must  exceed  one  half  the  whole  valuation, 
including  the  premium,  to  authorize  an  abandonment.*  Clearly  if 
a  vessel  cannot  be  repaired  for  half  her  value  so  as  to  be  able  to 
carry  a  full  cargo  she  may  be  abandoned,  though  repairs  may  be 
made  for  a  less  sum  which  will  enable  her  to  carry  part  of  her  cargo.' 
Upon  the  question  whether  the  cost  of  repairs  would  exceed  half 
the  value  of  the  vessel,  evidence  that  she  would  have  been  of  less 
value  after  being  repaired  than  she  was  before  the  injury  is  inad- 
missible.* The  position  has  been  taken  by  high  authority  that  the 
ordinary  deduction  in  cases  of  partial  loss  of  one  third  new  for  old, 
from  the  cost  of  repairs,*  is  inapplicable  to  cases  of  a  technical  total 
loss,  by  an  injury  exceeding  one  half  of  the  value  of  the  vessel.  It 
is  said  that  the  rule  supposes  the  vessel  to  be  repaired  and  returned 
to  the  owner,  who  receives  a  corresponding  benefit  from  the  repairs 
beyond  his  loss,  to  the  amount  of  the  one  third.  But  in  the  case 
of  a  total  loss,  the  owner  receives  no  such  benefit;  the  vessel  never 
returns  to  him,  but  is  transferred  to  the  underwriters.**  The  pre- 
vailing view,  however,  is  that  the  deduction  should  be  made,**  and 
whore  it  is  necessary  to  raise  money  at  marine  interest  for  the  purpose 
of  repairing  a  vessel  insured,  the  rule  of  deducting  one  third  new 
for  old  is  applied  to  such  interest,  in  determining  the  amount  for 
which  the  insurers  are  liable.**  It  may  accordingly  be  said  to  be 
the  prevailing  American  doctrine  that  if  a  vessel  is  damaged  by 
any  of  the  perils  insured  against,  so  that  the  necessary  repairs  to 
restore  her,  to  her  former  state  and  render  her  seaworthy  will  exceed 
three  fourths  of  her  value  before  the  disaster,  the  owner  is  not  bound 

8.  Patapsoo  Ins.  Co.  t.  Southgate,       8.  Orrok  v.  Commonwealth  Ins.  Co., 
5   Pet.   604,   8   U.   S.    (L.   ed.)    243;   21  Pick.    (Mass.)   456.  32  Am.   Dec. 
Bradle  v.  Maryland  Ins.  Co.,  12  Pet.  271. 
378,  9  D.  S.  (L.  ed.)  1123.  9.  See  infra,  par.  470. 

4.  Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  10.  Bradle  v.  Maryland  Ins.  Co.,  12 
(Mass.)  303,  28.  Am.  Dec.  218;  Orrok  Pet.  378,  9  U.  S.  (L.  ed.)  1123. 

V.  Commonwealth  Ins.  Co.,  21  Pick.  11.  Deblois  v.  Ocean  Ins.  Co.,  16 
(Mass.)  456,  32  Am.  Dec.  271  and  Pick.  (Mass.)  303,  28  Am.  Dec.  245 
note.  and  note;  Reynolds  v.  Ocean  Ins.  Co., 

5.  Bradle  v.  Muyland  Ins.  Co.,  12  22  Pick.  (Mass.)  191,  33  Am.  Dec. 
Pet.  378,  9  U.  S.  (L.  ed.)  1123.  727;  Heebner  v.  Eagle  Ins.  Co.,  10 

6  Orrok  ▼.  Commonwealth  Ins.  Co.,  Qray  (Mass.)  131,  -69  Am.  Dec.  30& 
21  Pick.  (Mass.)  456,  32  Am.  Dec  12.  Orrok  v.  Commonwealth  Ins.  Co., 
271.  21  Pick.   (Mass.)   456,  32  Am.  Dec 

7.  Abbott  V.  Broome,  1  Caines  (N.  27L 
Y.)  292,  2  Am.  Dec.  187. 
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to  repair,  but  may  abandon  as  for  a  total  loss.^*  A  vessel's  proportion 
of  items  of  general  average  is  not  to  be  added  to  the  partial  loss,  in 
order  to  make  up  the  loss  of  fifty  per  cent,  which  authorizes  an 
abandonment.**  Under  a  policy  of  marine  insurance  stipulating 
that  there  shall  be  no  abandonment  of  the  vessel  insured  as  for  a 
"constructive  total  loss,"  unless  the  cost  of  the  necessary  repaiis 
required  solely  hf  the  disaster,  exclusive  of  the  cost  of  raising  or 
rescuing  the  vessel  and  taking  her  to  the  dock,  be  equivalent  to 
seventy-five  per  cent  of  her  agreed  value,  the  words  "constructive 
total  loss"  mean  such  a  loss  as  that  the  repairs  made  necessary  there- 
by, exclusive  of  raising  or  rescuing  and  taking  her  to  the  dock,  would 
be  equivalent  to  seventy-five  per  cent  of  her  value,  and  when  the  cost 
to  repair  the  vessel  is  less  than  that,  the  insured  cannot  abandon 
her  and  recover  as  for  a  constructive  total  loss.  Nor  can  an  addi- 
tion of  the  expense  of  raising  and  docking  the  vessel  be  added  by 
showing  a  want  of  facilities  at  the  place  of  the  accident,  on  the  theory 
that  she  therefore  was  worthless."  In  the  case  of  a  policy  on 
freight  there  is  a  total  loss  by  the  perils  insured  against  where  the 
circumstances  are  such  as  to  render  a  loss  of  the  vessel  construc- 
tively total  and  the  owner  elects  not  to  repair  her.  The  loss  in  such 
case  is  not  by  the  default  of  the  owner."  Whether  there  has  been 
a  constructive  total  loss  of  a  cargo  depends  on  whether  the  value 
of  the  cargo  at  its  destination  exceeds  the  cost  of  forwarding  it,  not 
taking  into  account  the  original  freight.*' 

458.  Time  of  Abandonment. — When  the  insured  has  received  notice 
of  a  loss  he  must  elect  within  a  reasonable  time  whether  he  will 
abandon  to  the  insurer,  and  if  he  elects  to  abandon  he  must  give 
notice  thereof.**  The  question  whether  the  abandonment  was  made 
in  due  time  is  not  a  question  of  fact  to  be  exclusively  left  to  the 
jury,  but  is  to  be  decided  by  them  under  the  direction  of  the  court.** 

13.  Dickey  v.  American  Ins.  Co.,  3  Cranch  357,  2  U.  S.  (L.  ed.)  466; 
Wend.  (N.  Y.)  658,  26  Am.  Dec.  763.  Oliver   v.    Newburyport    Ins.    Co.,   3 

14.  Orrok  v.  Commonwealth  Ins.  Co.,  Mass.  37,  3  Am.  Dec  77;  Fuller  v. 
21  Pick.  (Mass.)  456,  32  Am.  Dec.  McCall,  1  Ycates  (Pa.)  464,  1  Am. 
271  and  note;  Reynolds  v.  Ocean  Ins.  Dec.  312;  Savage  v.  Pleasants,  5  Bin. 
Co.,  22  Pick.  (Mass.)  191.  33  Am.  (Pa.)  403,  6  Am.  Dec.  424;  Teasdale 
Dec.  727.  V.Charleston  Ins.  Co.,  2  Brcv.  (S.  C.) 

15.  Searles  v.  Western  As3ur.  Co.,  190,  3  Am.  Dec.  705;  Cohen  v.  Qiarles- 
88  Miss.  260,  40  So.  866, 117  A.  S.  R.  ton  Fire,  etc.,  Ins.  Co.,  Dud.  L.  (S. 
741.  C.)  147,  31  Am.  Dec.  549;  Mitchell  v. 

16.  Rankin  v.  Potter,  L.  R.  6  H.  Edie,  1  T.  R.  608,  1  Rev.  Rep.  318, 
L.  83,  42  L.  J.  C.  PL  27,  1  Eng.  Rul.  1  Eng.  Rul.  Cas.  132  and  note;  Flem- 
Cas.  71.  Ing  v.  Smith,  1  H.  L.  Cas.  613,  1  Eng. 

17.  Farnworth  v.  Hyde,  L.  R.  2  C.  Rul.  Cas.  37. 

P.  204,  36  L.  J.  C.  PI.  33, 1  Eng.  Rul.  19.  Livingston  v.  Maryland  Ins.  Co., 
Cas.  27  and  note.  7  Cranch  506,  3  U.  S.  (L.  ed.)  42L 

18.  Marine  Ins.  Co.  v.  Tucker,  3 
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What  time  is  reasonable  is  a  question  compouDded  of  fact  and  law, 
which  has  not  yet  been  reduced  to  such  certainty  as  to  enable  the 
court  to  pronounce  upon  it,  without  the  aid  of  a  jury.  Certainly 
the  delay  may  be  so  great  as  to  enable  every  man  to  declare,  with- 
out hesitation,  that  it  is  unreasonable,  or  the  abandonment  may  be 
so  immediate  that  all  will  admit  it  to  have  been  made  in  reasonable 
time ;  but  there  may  be  such  a  medimn  between  these  extremes  as  to 
render  it  doubtful  whether  the  delay  has  been  reasonable  or  other- 
wise.*' A  delay  of  three  months,  with  full  knowledge  of  the  facts, 
is  fatal  to  an  abandonment.^  The  state  of  loss  at  the  time  of  an 
offer  to  abandon,  and  not  at  a  subsequent  or  prior  time,  fixes  the 
rights  of  the  parties.*  Accordingly,  the  assured  cannot  abandon 
after  the  vessel  has  been  repaired  and  is  successfully  pursuing  her 
voyage.*  The  right  of  the  insured  to  abandon  and  recover  for  a 
total  loss  depends  upon  the  state  of  the  facts  at  the  time  of  the  offer 
to  abandon,  and  not  upon  the  state  of  the  information  received,* 
and  the  position  has  been  taken  that  the  insured  must  have  knowl- 
edge of  the  facts  before  he  can  abandon,*  but  it  would  seem  that 
subsequent  events  which  have  a  direct  bearing  on  the  state  of  the 
loss  at  the  time  of  the  abandonment,  as  the  cost  of  repairs  subse- 
quently made,  may  be  proved  in  an  action  based  on  an  abandonment.* 
Where  a  policy  contains  a  provision  that  there  shall  be  no  abandon- 
ment for  a  capture  or  detention  until  after  six  months'  notice,  there 
can  be  no  abandonment  where  an  embargo  lasted  three  months,  at 

20.  Chesapeake  Ins.   Co.  v.   Stark,  etc.,  Ins.  Co.,  6  Mass.  479,  4  Am.  Dee. 

6  Cranch  268,  3  U.  S.  (L.  ed.)  220;  163;  Snow  v.  Union  Mut.  Marine  Ins. 

Maryland  Ins.  Co.  v.  Ruden,  6  Cranch  Co.,  119  Mass.  592,  20  Am.  Rep.  349 : 

338,  3  U.  S.  (L.  ed.)  242.  Dickey  v.  American  Ins.  Co.,  3  Wend. 

1.  Fuller  V.  McCaU,  1  Yeates  (Pa.)  (N.  Y.)  658,  20  Am.  Dec.  763;  De 
464,  1  Am.  Dec.  312.  Peau  v.  Russell,  1  Brev.  (S.  C.)  441, 

2.  Rhinelander  v.  Pennsylvania  Ins.  2  Am.  Dec.  676;  Bainbridge  v.  Neilson, 
Co.,  4  Cranch  29,  2  U.  S.  (L.  ed.)  540  10  East  329,  1  Eng.  Rul.  Cas.  121 
(holding  that  the  release  of  a  captured  and  note. 

vessel  subsequent  to  an  abandonment       Note:  9  L.R.A.  832. 
did  not  afEect  the  liability  of  the  insur-       3.  Depau  v.  Ocean  Ins.  Co.,  5  Cow. 
er) ;  Alexander  v.  Baltimore  Ins.  Co.,    (N.  Y.)  63,  15  Am.  Dec.  431. 
4  Cranch  370,  2  U.  S.   (L.  ed.)   650       4.  Marshall  v.  Delaware  Ins.  Co.,  4 
(holding  that  where  a  vessel  had  been   Cranch  202,  2  U.   S.    (L.  ed.)    596; 
restored  by  captors,  there  could  be  no  Bradle  v.  Maryland  Ins.  Co.,  12  Pet. 
abandonment);    Bradle   v.    Maryland  378,  9  U.  S.  (L.  ed.)  1123;  Hamilton 
Ins.   Co.,   12   Pet.  378,  9  U.   S.    (L.  v.  Mendes,  2  Burr.  1198,  1  Eng.  RuL 
ed.)    1123;    Orient  Mut.   Ins.   Co.   v.   Cas.  112. 
Adams,  123  U.  S.  67,  8  S.  Ct.  68,  31       Note:  2  Am.  Dec.  263. 
U.  S.   (L,  ed.)   63;  Louisville  Under-       5.  Bosley  v.  Chesapeake  Ins.  Co.,  3 
writers  v.  Pence,  93  Ky.  96,  19  S.  W.  Gill   &  J.    (Md.)    460,  22   Am.   Dec 
lOi  40  A.  S.  R.  176;  Lee  v.  Boardman,  337. 

3  Mass.  238,  3  Am.  Dec.  134  (captured  6.  Bradle  v.  Maryland  Ins.  Co.,  12 
vessel    restored) ;    Wood    v.    Lincoln,  Pet.  378,  9  U.  S,  (L.  ed.)  1123. 

1284 


Digitized  by 


Google 


14  B.  C.  L.  INSURANCE  §  459 

the  end  of  which  time  the  voyage  was  broken  up  because  of  the 
existence  of  a  war.'  And  where  a  policy  provides  that  no  abandon- 
ment of  the  neutral  property  insured  shall  take  place  in  case  of  cap- 
ture or  detention  by  a  named  power,  until  it  be  condemned,  and  the 
proceedings  of  the  court  and  sentence  of  condemnation  produced  to 
.substantiate  the  loss,  and  in  case  of  capture  or  detention  by  any  other 
power,  a  like  document  shall  be  produced  unless  satisfactory  reasons 
can  be  given  why  it  cannot  be  obtained,  the  right  to  abandon  for  a 
capture  is  restrained  until  after  condemnation,  whether  the  capture 
is  by  another  power  or  by  the  named  power.* 

459.  Form  and  SufSciency  of  Abandonment. — No  form  of  abandon- 
ment is  established  either  by  law  or  the  usage  of  the  marine  insur- 
ance business.  Any  form,  therefore,  which  gives  the  insurer  infor- 
mation of  the  qature  of  the  loss  by  one  qf  the  perils  insured  against, 
and  of  the  readiness  of  the  assured  to  abandon  all  rights,  interests, 
and  claims  to  the  subject  of  the  insurance,  and  the  avails  and  pro- 
ceeds thereof,  is  sufficient.'  But,  in  whatever  mode  or  form  it  is 
made,  it  ought  to  be  explicit,  and  not  left  open  as  matter  of  inference 
from  some  equivocal  acts.  The  assured  must  yield  up  to  the  insiu'er 
all  his  right,  title  and  interest  in  the  subject  insured.  For  the  aban- 
donment, when  properly  made,  operates  as  a  transfer  of  the  property 
to  the  insurer  and  gives  him  a  title  to  it,  or  what  remains  of  it,  as  far 
as  it  was  covered  by  the  policy.*'  An  abandonment  must  include  not 
only  an  intention  to  abandon,  but  a  relinquishment  of  all  right  to  the 
property,  and  although  the  insured  may  give  notice  to  the  insurer  of 
an  intention  to  abandon,  yet  if  he  all  the  time  continues  to  hold  against 
the  right  of  the  latter,  and  to  claim  and  use  the  property  as  his  own, 
there  is,  in  fact,  no  abandonment.**  The  insured  must  state  sufficient 
grounds  for  the  abandonment  to  make  it  valid,**  and  he  cannot 
avail  himself  of  any  other  ground  of  abandonment  than  that  stated 
at  the  time  thereof.**  Notice  to  the  insurers  that  a  vessel  has  been 
driven  ashore,  according  to  newspaper  intelligence  received  by  the 
insured,  and  that  he  fears,  from  the  dangerous  situation  in  which  she 
is,  that  a  total  loss  has  ensued,  does  not  state  sufficient  reasons  for  an 

7.  Delano  v.  Bedford  Marine  Ins.  IL  Louisville  Underwriters  v.  Pence, 
Co.,  10  Mass.  347,  6  Am.  Dec.  132.  93  Ky.  96,  19  S.  W.  10,  40  A.  S.  R. 

8.  De  Peau  v.  Russell,  1  Brev.  (S.  176. 

C.)  441,  2  Am.  Dec.  676.  12.  Bosley  v.  Chesapeake  Ins.  Co., 

9.  Heebner  v.  Eagle  Ins.  Co.,  10  3  Gill  &  J.  (Md.)  450,  22  Am.  Dee. 
Gray  (Mass.)  131,  69  Am.  Dec.  308.  337. 

10.  Patapsco  Ins.  Co.  v.  Southgate,  13.  Peirce  v.  Ocean  Ins.  Co.,  18  Pick. 
6  Pet.  604,  8  U.  S.  (L.  ed.)  243;  (Mass.)  83,  29  Am.  Dec.  567;  Suydam 
Peirce  v.  Ocean  Ins.  Co.,  18  Pick.  v.  Marine  Ins.  Co.,  1  Johns.  (N.  Y.) 
(Mass.)  83,  29  Am.  Dec.  567;  Barker  181,  3  Am.  Dec.  307;  Craig  v.  United 
V.  Phoenix  Ins.  Co.,  8  Johns.  (N.  Y.)  Ins.  Co.,  6  Johns.  (N.  Y.)  226,  5  Am. 
307.  5  Am.  Dec.  339.  Dee.  222. 
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ofifer  to  abandon.**  But  a  statement  in  the  protest  of  the  captain  on  a 
survey  and  condemnation  of  the  vessel  that  he  abandons  to  the  under- 
writers, when  transmitted  to  them  by  the  insured,  becomes  the  act  of 
the  insured  and  valid  as  an  abandonment.*'  A  statement  in  a  notice 
of  abandonment  of  a  vessel  that  it  has  been  condemned  to  be  sold,  made 
with  reference  to  a  vessel  in  a  home  port  in  time  of  peace,  gives  suffi- 
cient notice  that  the  ground  of  abandonment  is  sea  perils  and  not  cap- 
ture,** and  a  notice  of  abandonment  of  a  vessel  which  says  that  she  was 
"found  irreparable  on  survey"  is  suflBcient  if  she  was  injured  so  that 
the  cost  of  repairs,  after  deducting  one  third  new  for  old,  would 
exceed  half  her  value.*'  Where  a  proper  notice  of  abandonment 
lias  been  given  no  formal  transfer  to  the  insurer  is  necessary  and 
any  defects  in  a  deed  subsequently  tendered  are  immaterial.**  An 
abandonment  by  one  joint  owner,  who  has  insured  in  his  own  name 
"for  whom  it  may  concern,"  is  good  prima  facie,  where  there  is  no 
evidence  of  dissent  by  co-owners,*'  and  the  agent  who  eflFected  the 
insurance  for  his  principal  may  make  a  good  abandonment  for  him.'® 
There  is  also  authority  to  the  effect  that  a  broker  on  effecting  a  policy 
is  agent  of  both  parties,  and  notice  of  abandonment  to  him  is  suffi- 
cient to  charge  the  insurer.*  While  this  may  have  been  true  under 
the  earlier  practice  it  is  doubtful  whether  this  rule  would  be  applied 
at  the  present  time. 

460.  Acceptance  or  Rejection  of  Abandonment. — ^Whether  an  aban- 
donment "was  authorized  is  immaterial  where  it  was  accepted  and 
there  was  no  fraud.*  Any  act  of  the  underwriter  in  consequence 
of  an  abandonment,  which  can  be  justified  only  under  a  right 
dfirived  from  it,  may  be  decisive  evidence  of  an  acceptance." 
But  an  insurer  which  has  stipulated  in  the  policy  that  its  acts  in 
recovering,  saving,  and  preserving  the  property  in  case  of  disaster 
shall  not  be  considered  an  acceptance  of  abandonment  cannot  be 
deemed  to  accept  an  attempted  abandonment  of  the  goods  by  carry- 
ing them  from  a  place  where  there  is  no  agent  of  the  assured,  no 
adequate  means  of  protection,  and  no  market,  to  the  port  of  destina- 

14.  Bosley  v.  Chesapeake  Ins.  Co.,  20.  Chesapeake  Ins.  Co.  v.  Stark, 
3  Oill  &  J.  (Md.)  460,  22  Am.  Dec.  6  Cranch  268,  3  U.  S.  (L.  ed.)  220. 
337.             ■  1.  Crousillat  v.  Ball,  4  Dal.   (Pa.) 

15.  Patapsco  v.  Southgate,  5  Pet.  294,  1  U.  S.  (L.  ed.)  840,  2  Am.  Dec 
604,  8  U.  S.  (L.  ed.)  243.  375. 

16.  Heebner  v.  Eagle  Ins.  Co.,  10  2.  Copelin  v.  Phoenix  Ins.  Co.,  9 
Gray  (Mass.)  131,  69  Am.  Dec.  308.  WaU.   461,  19  U.   S.    (L.   ed.)    739: 

17.  Perkins  v.  Augusta  Ins.  etc.,  Co.,  New  Orleans  Ins.  Co.  v.  Piaggio,  16 
10  Gray  (Mass.)  312,  71  Am.  Dec.  654.  WaU.  378,  21  U.  S.   (L.  ed.)   358. 

18.  Chesapeake  Ins.  Co.  v.  Stark,  6  3.  Richelieu,  etc.,  Nav.  Co.  v.  Bob- 
Cranch  268,  3  U.  S.  (L.  ed.)  220.  ton  Marine  Ins.  Co.,  136  U.  S.  408, 

19.  Reynolds  v.  Ocean  Ins.  Co.,  22  10  S.  a.  934,  34  U.  S.  (L.  ed.)  398. 
Pick.  (Mass.)  191,  33  Am.  Dec.  727. 
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lion  where  there  are  excellent  facilities  for  protecting  and  handling 
them,  easy  access  to  the  head  agency  of  the  assured,  and  a  good 
market.*  Where  the  charter  of  an  insurance  company  requires  that 
no  losses  shall  be  settled  or  paid  except  by  certain  officers  an  abandon- 
ment can  be  accepted  only  by  those  officers.'  Where  the  insurers 
were  not  parties  to  a  suit  upon  the  decree  in  which  the  vessel  wan 
sold  for  repairs,  the  record  of  the  suit  is  not  evidence  against  tLc-in 
to  prove  an  acceptance  of  abandonment.*  0'  the  acceptance  of  an 
abandonment  the  master  becomes  the  agent  for  the  underwriters.^ 
In  England  it  has  been  held  that  where  an  abandonment  is  not 
accepted  if  the  property  is  recovered  thereafter  a  partial  loss  cannot 
be  converted  into  a  total  loss.'  In  this  country,  however,  the  assured, 
upon  an  abandonment  in  due  season,  for  a  technical  total  loss,  acquires 
an  immediate  right  of  recovery  against  the  tmderwriters.  He  is  not 
bound  to  wait  until  they  have  signified  their  acceptance  or  refusal 
of  the  abandonment,  if  it  be  valid,  nor,  if  accepted,  is  he  bound  to 
wait  for  payment,  but  he  may  immediately  commence  an  action 
against  them.*  Where  the  insurer  refuses  an  abandonment  on  the 
ground  that  repairs  can  be  made  for  less  than  half  the  value  of  the 
vessel,  and  takes  possession  of  the  vessel  for  the  purpose  of  making 
the  repairs,  it  must  make  the  repairs  with  reasonable  diligence  and 
make  good  any  defects,  or  it  will  be  deemed  to  have  accepted  the 
abandonment^*  The  insured  is  not  bound  to  accept  a  tender  of 
the  vessel  if  there  is  any  material  deficiency  in  her  repairs,  nor  imless 
she  is  repaired  and  returned  within  a  reasonable  time;**  but  to 
justify  a  rejection  on  the  ground  that  the  repairs  are  insufficient 
the  rejection  must  be  placed  on  that  ground.  The  assured  may 
recover  for  deficiencies  in  repairs,  notwithstanding  his  acceptance  of 
the  insured  vessel  from  the  insurers  as  having  been  fully  repaired, 
where  such  deficiencies  are  subsequently  discovered.** 

461.  Operation  and  Effect  of  Abandonment. — The  effect  of  an  aban- 
donment is  to  divest  the  insured  of  all  his  rights  in  and  to  the 

4.  Washburn,  etc.,  Mfg.  Co.  v.  Re-  Wheat.  383,  6  U.  S.  (L.  ed.)  664; 
liance  Marine  Ins.  Co.,  179  U.  S.  1,  Mowry  v.  Charleston  Ins.,  etc.,  Co.,  6 
21  S.  Ct.  1,  45  U.  S.  (L.  ed.)  49.  Rich.  L.   (S.  C.)    146,  60  Am.  Dec. 

5.  Beatty   v.   Marine    Ins.    Co.,   2  122. 

Johns.  (N.  T.)  109,  3  Am.  Dec.  401.  10.  Copelin  v.  Phoenix  Ins.  Co.,  9 

6.  Richelieu,  etc.,  Nav.  Co.  v.  Bos-  Wall.  461,  19  U.  S.  (L.  ed.)  739; 
ton  Marino  Ins.  Co.,  136  U.  S.  408,  10  Peele  v.  Suffolk  Ins.  Co.,  7  Pick. 
S.  Ct.  934,  34  U.  S,  (L.  ed.)  398.  (Mass.)  254,  19  Am.  Dec.  286;  Rev- 

7.  Wart  V.  Peck,  18  IIow.  267,  15  nolds  v.  Ocean  Ins,  Co.,  22  Pick. 
U.  S.  (L.  ed.)  383.  (Mass.)   191,  33  Am.  Dec.  727  and 

8.  Rankin  v.  Potter,  L.  R.  6  H.  L.  note. 

83,  42  L.  J.  C.  PL  27,  1  Eng.  Rul.  11.  Copelin  v.  Phoenix  Ins.  Co.,  46 

Cas.  71.  Mo.  211,  2  Am.  Rep.  504. 

Note:  1  Eng.  Rul.  Cas.  130.  12.  Reynolds  v.  Ocean  Ins.  Co.,  22 

9.  Columbian  Ins.  Co.  v.  Catlett,  12  Pick.  (Mass.)  191,  33  Am.  Dec.  727. 
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subject  of  the  insurance,  and  to  vest  the  same  in  the  insrurer.*' 
The  better  rule  would  seem  to  be  that  the  insurer  is  entitled  to  all 
rights  of  action  growing  out  of  the  casualty,  and  is  not  bound  to 
share  any  recovery  with  the  insured  though  ihe  policy  does  not  cover 
his  full  loss;  **  but  the  position  has  been  taken  that  the  abandonment 
operates  as  a  transfer  to  the  underwriter  of  the  property  insured, 
only  to  the  extent  of  the  indemnity  contemplated  by  the  policy,  and 
that  the  proceeds  of  the  wreck  inure  to  the  benefit  of  the  parties 
bearing  the  loss;  to  the  imderwriters,  in  proportion  to  the  parts  by 
them  severally  insured,  and  to  the  owner,  in  proportion  to  the  part 
remaining  uninsured.*'  In  England  it  is  held  that  where  an  aban- 
donment of  a  vessel  is  made,  the  underwriter  on  the  vessel  is  entitled 
to  the  whole  freight  pending,  in  the  event  that  the  voyage  is  afterwards 
completed,  even  as  against  the  underwriter  on  freight  to  whom  an 
abandonment  has  also  been  made.**  In  the  United  States  it  is  held 
that  freight  is  susceptible  of  apportionment  as  between  the  owners 
and  the  insurers,  so  as  to  give  to  each  of  the  parties  the  usufruct 
of  the  ship  during  the  time  of  their  respective  ownership  where  there 
has  been  an  abandonment  and  freight  has  been  collected.*'  Where 
a  valid  abandonment  is  made,  all  acts  of  the  master  after  the  happen- 
ing of  the  loss  will  be  deemed  to  be  as  agent  of  the  insurer,**  but  the 
master  may,  by  his  acts  before  abandonment,  defeat  the  right  of  aban- 
donment which  depends  on  the  state  of  facts  existing  at  the  time  of 
the  oflfer  of  abandonment.*'  After  abandonment  the  supercargo  also 
acts  for  the  underwriters  and  not  for  the  insured,  and  his  acts  do 
not  aflfect  the  rights  of  the  latter.'*  Where  the  abandonment  is  not 
accepted,  the  insured  remains  the  quasi  agent  or  trustee  of  the  insurer, 
and  must  do  what  he  thinks  most  for  the  interest  of  those  concerned ; 
and  if  he  acts  in  good  faith,  and  sells  the  vessel  or  property  insured, 
at  public  auction,  in  the  usual  manner,  it  is  no  waiver  of  the  abandon- 
ment, nor  will  it  prejudice  his  claim  for  a  total  loss.*    Even  after 

13.  Mason  v.  Marine  Ins.  Co.,  110       Note:  1  Eng.  Rul.  Cas.  154,  155. 
Fed.  452,  49  C.  C.  A.  106,  54  L.R.A.       18.  Dickey  v.  American  Ins.  Co.,  3 
700;  Walden  v.  Phoenix  Ins.  Co.,  5  Wend.  (N.  T.)  658,  20  Am.  Dec.  763; 
Johns.  (N.  Y.)  310,  4  Am.  Dec.  359.  Jumel  v.  Marine  Ina.   Co.,  7  Johns. 

14.  Mason  v.  Marine  Ins.  Co.,  110  (N.  Y.)  412,  5  Am.  Dec.  283;  Mowry 
Fed.  452,  49  C.  C.  A.  106,  54  L.R.A,  v.  Charleston  Ins.  etc.,  Co.,  6  Rich. 
700.  L.  (S.  C.)  146,  60  Am.  Dec.  122. 

15.  Cincinnati  Ins.  Co.  v.  Duffield,  19.  Richelieu,  etc.,  Nav.  Co.  v.  Bos- 
6  Ohio  St.  200,  67  Am.  Dec.  339.  ton  Marine  Ins.  Co.,  136  U.  S.  408, 

16.  Davidson  v.  Case,  8  Price  542,  10  S.  Ct.  934,  34  U.  S.  (L.  ed.)  398; 

2  Brod.  &  B.  379,  5  Mov.  C.  PI.  116,  Dickey  v.  American  Ins.  Co.,  3  Wend. 
1  Eng.  Rul.  Cas.  149  and  note,  affirm-    (N.  Y.)  658,  20  Am.  Dec.  763. 

ing  5  M.  &  S.  79,  1  Eng.  Rul.  Cas.  20.  Chesapeake  Ins.  Co.  v.  Stark, 
141.  6  Cranch  268,  3  U.  S.  (L.  ed.)  220. 

17.  Kennedy  v.  Baltimore  Ins.  Co.,       1.  Walden  v.  Phoenix  Ins.   Co.,   5 

3  Har.  &  J.  (Md.)  367,  6  Am.  Dec.  Johns.  (N.  Y.)  310,  4  Am.  Dec  359. 
499. 
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an  abandonment  the  insured  may  sue  a  person  responsible  therefor, 
though  it  may  be  that  the  proceeds  will  belong  to  Uie  insurers.* 

462.  Waiver  of  Abandonment. — Anything  that  indicates  that  the 
party  indemnified  has  determined  to  take  to  hiznself  the  chance  of 
ben^t  from  an  increased  value  in  the  part  saved,  and  only  claim 
for  the  partial  loss,  will  determine  his  election  so  to  do.*  Accordingly 
there  can  be  no  doubt  but  that  the  revocation  of  an  abandonment 
before  it  is  accepted  by  the  underwriters,  may  be  inferred  from  the 
conduct  of  the  assured,  if  his  acts  and  interference  with  the  use  and 
management  of  the  subject  insured  be  such  as  satisfactorily  to  show 
that  he  intended  to  act  as  owner,  and  not  for  the  benefit  of  the  under- 
writers. But  this  is  always  a  question  of  intention,  to  be  collected 
from  the  circimistances  of  the  case,  and  beloiigs  to  the  jury  as  matter 
of  fact;  and  is  not  to  be  decided  by  the  court  as  matter  of  law.* 
Where  the  insured  purchases  the  vessel  on  a  sale  made  for  the  benefit 
of  the  parties  concerned,  after  an  abandonment,*  or  elects  to  take 
the  benefit  of  a  purchase  made  for  his  benefit  by  the  master,*  the 
abandonment  will  be  deemed  to  be  waived ;  but  in  the  case  of  a  sale 
on  condemnation  under  an  admiralty  decree  it  has  been  held  that 
Uie  insured  may  purchase  without  losing  his  rights,'  and  the  same 
is  true  where  the  supercargo,  who  is  part  owner,  purchases  at  such  a 
sale  on  behalf  of  the  insured*  The  fact  that  the  master  purchased 
the  insured  vessel  at  a  forced  sale  for  salvage  does  not  defeat  the 
right  of  the  insured  to  abandon,  if  he  has  not  received  or  accepted 
the  benefit  of  the  purchase.*  The  act  of  the  insured  in  proceeding 
with  a  sale  of  the  insured  vessel  after  a  loss  on  a  condemnation,  not- 
withstanding «ui  ofiFer  by  an  agent  of  the  insurer,  whose  authority 
was  not  made  known,  to  refit  and  float  the  vessel,  is  not  a  waiver  of 
an  abandonment  previously  made,^**  and  the  fact  that  goods  insured 
were  received  at  a  port  other  than  that  of  destination  by  the  con- 
signee does  not  prevent  an  abandonment  because  of  a  loss  of  the 
voyage  due  to  a  blockade  at  the  port  of  destination  where  the  insured 
has  not  received  the  proceeds.** 

463.  Partial  Loss  Generally. — In  the  absence  of  any  exception  in 
a  policy  there  may  be  a  recovery  for  a  partial  loss,  and  this  is  true 

2.  Clark  v.  Wilson,  103  Mass.  219,  Sebor,  3  Johns.  Cas.   (N.  Y.)   39,  2 
4  Am.  Rep.  532.  Am.  Dec.  139. 

3.  Rankui  v.  Potter,  L.  R.  6  H.  L.  7.  Bourke    v.    Granberry,    Gilmer 
83,  42  L.  J.  C.  PI.  27,  1  Eng.  Ral.  (Va.)  16,  9  Am.  Dec.  589. 

Cas.  71.  8.  Abbott  v.  Broome,  1  Caines  (N. 

4.  Columbian  Ins.  Co.  v.  Ashby,  4  Y.)  292,  2  Am.  Dec.  187. 

Pet.  139,  7  U.  S.  (L.  ed.)  800.  9.  Oliver  v.  Newburyport  Ins.  Co., 

5.  Robertson    v.    Western    Marine,   3  Mass.  37,  3  Am.  Dec.  77. 

etc.,  Ins.  Co.,  19  La.  227,  36  Am.  Dec.  10.  Columbian   Ins.   Co.  v.   Ashby, 

673.  4  Pet.  139,  7  U.  S.  (L.  ed.)  809. 

6.  Oliver  v.  Newburyport  Ins.  Co.,  11.  Schmidt  v.  United  Ins.  Co.,  1 
3  Mass.  37,  3  Am.  Dec.  77;  Abbott  v.  Johns.  (N.  Y.)  249,  3  Am.  Dec.  319. 
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of  a  policy  on  profite  to  arise  from  a  cargo."  To  estimate  the  loss 
OQ  an  open  policy  on  goods,  the  rule  is  to  take  as  the  basis  of  calcu- 
lation the  prime  cost,  usually  represented  by  the  invoice  at  the  load- 
ing port,  together  with  the  premium  of  insurance,  expenses  of  loading 
and  commission.  But  where  part  of  the  goodis  only  is  damaged, 
the  loss  is  calculated  in  the  first  instance  by  taking  the  difference 
between  the  selling  price  of  the  sound  and  damaged  goods  at  the  port 
of  delivery,  and  then  applying  this  difference  proportionally  to  the 
standard  basis  calculated  as  above  mentioned.**  To  adjust  the  meas- 
ure of  the  indemnity  in  case  of  a  partial  loss,  where  the  cargo  is  a 
mixed  one,  proof  of  the  actual  value  at  the  port  of  purchase  must 
be  produced.**  Where  a  vessel  is  insured  for  a  part  only  of  its 
value,  the  owner  is  held  to  be  a  coinsurer  as  to  such  uninsured  part, 
and  in  case  of  loss  that  part  which  is  uninsured,  and  is  called  the 
owner's  risk,  is  taken  into  consideration  in  fixing  the  proportion  of 
their  loss  to  be  paid  by  the  insurers.**  In  the  case  of  a  policy  cover- 
ing all  goods  carried  by  a  carrier,  the  liability  of  the  insurer  for  a 
loss  of  one  cargo  is  limited  to  the  proportion  of  the  loss  which  the 
whole  insurance  bears  to  the  whole  property  at  risk  at  the  time  of 
loss,  and  not  the  whole  property  carried  during  the  term  of  the 
policy.**  In  the  case  of  a  partial  loss  where  the  owner  has  elected 
to  sell  instead  of  to  repair,  he  cannot  recover  more  than  the  deprecia- 
tion in  value  caused  by  sea  perils,  and  if  the  usual  computation  of 
probable  cost  of  repairs,  less  one  third  new  for  old,  exceeds  that 
amount,  it  is  not  recoverable.*'  But  where,  owing  to  the  damaged 
condition  of  a  cargo,  it  is  sold  at  a  port  of  refuge  under  circum- 
stances making  a  sale  there  beneficial  to  all  parties  concerned,  the 
insurer  is  liable  on  the  basis  of  the  difference  between  the  value  stated 
in  the  policy  and  the  price  obtained  on  the  sale.**  The  right  to 
recover  for  a  partial  loss  is  frequently  restricted  either  as  to  the 
so-called  memorandum  articles,**  or  by  a  general  exception  of  par- 
ticular average  or  partial  loss  below  a  certain  per  cent  or  altogether.** 
464.  Limitation  of  Liability  by  Memorandum  Clause. — The  war- 
ranty or  memorandum  clause  was  introduced  into  policies  for  the 
protection  of  the  insurer  from  liability  for  any  partial  loss  whatever 

12.  Abbott  V,  Sebor,  3  Johns.  Cas.  478,  23  E.  C.  L.  124,  13  Eng.  Rnl. 
(N.  Y.)   39,  2  Am.  Dec.  139.  Cas.  314. 

13.  Usher  v.  Noble,  12  East  639,  17.  Pitman  v.  Universal  Marine  Ins. 
11  Rev.  Rep.  505,  14  Eng.  Rul.  Cas.  Co.,  9  Q.  B.  D.  192,  51  L.  J.  Q.  B. 
439.  561,  46  L.  T.  N.  S.  863,  30  W.  R.  906, 

14.  Allegre  v.  Maryland  Ins.  Co.,  6  14  Eng.  RuL  Cas.  462. 

Har.  &  J.   (Md.)   408,  14  Am.  Dec.  18.  London  Assurance  v.  Companhia 

289.  De  Moagens  Do  Barreiro,  167  U.  S. 

15.  Egan  v.  British,  etc.,  Marine  Ins.  149,  17  S.  Ct.  785,  42  U.  S.  (L.  ed.) 
Co.,  193  111.  295,  61  N.  E.  1081,  86  113. 

A.  S.  R.  342.  19.  See  infra,  par.  464. 

16.  Crowley  v.  Cohen,  3  B.  &  Ad.       20.  See  infra,  par.  465. 
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on  certain  enumerated  articles,  regarded  as  perishable  in  their  nature, 
and  upon  certain  others  none  under  a  given  rat«  per  cent.  This 
was  about  1749,  and  since  then,  in  the  growth  of  commerce,  the  list 
of  articles  freed  by  the  stipulation  from  particular  average  has  been 
enlarged  so  as  to  embrace  many  which,  though  they  may  not  be 
inherently  perishable,  are  in  their  nature  peculiarly  susceptible  to 
damage.*  The  .general  rule  is  that  the  insurers  are  not  liable  on 
memorandum  articles,  except  in  case  of  actual  total  loss,  and  that 
there  can  be  no  actual  total  loss  where  a  cargo  of  such  articles  ha.s 
arrived,  in  whole  or  in  part,  in  specie,  at  the  port  of  destination,  but 
only  when  it  is  physically  destroyed,  or  its  value  extinguished  by 
a  loss  of  identity,*  and  there  can  be  no  constructive  total  loss  of  a 
cargo  of  memorandum  articles.*  And  where  a  cargo  is  a  mixed  one 
there  can 'be  an  abandonment  only  in  the  event  that  the  damage 
to  nonmemorandum  articles  exceeds  fifty  per  cent  of  the  value  of  the 
whole  cargo,  but  where  there  is  such  damage  there  may  be  an  aban- 
donment.* The  insurer  on  memorandum  articles  is  liable  only  for 
a  total  loss,  which  can  never  happen  where  the  cargo,  or  a  part  of 
it,  has  been  sent  on  by  the  insured,  and  reaches  the  original  port 
of  its  destination ;  *  but  where  memorandum  articles  are  so  damaged 
by  a  sea  peril  that  they  cannot  be  transported  to  their  destination 
without  losing  their  specific  character,  there  is  a  total  loss  though 
they  retain  their  character  at  an  intermediate  port  where  they  are 
sold.*  And  the  same  is  true  where  they  cannot  be  carried  to  the 
port  of  destination  without  endangering  the  health  of  the  crew,  al- 
though they  retain  form  and  substance  enough  to  be  of  some  value.* 
Fertilizer  when  constituting  a  ship's  cargo  will  not  be  treated  as  if 
included  in  the  common  memorandum  clause  of  a  policy  insuring 
it,  which  exempts  the  insurer  from  liability  for  partial  loss  in  certain 
enumerated  articles  of  a  perishable  nature,  among  which  fertilizers 

1.  Washburn,  etc.,  Mfg.  Co.  v.  Re-  Washburn,  etc.,  Mfg.  Co.  v.  Reliance 
liance  Marine  Ins.  Co.,  179  U.  S.  1,  Marine  Ins.  Co.,  179  U.  S.  1,  21  S. 
21  S.  Ct.  1,  45  U.  S,   (L.  ed.)   49.  Ct.  1,  45  U.  S.  (L.  ed.)  49. 

2.  Washburn,  etc.,  Mfg.  Co.  v.  Re-  4.  Marcardier  v.  Chesapeake  Ins. 
liance  Marine  Ins.  Co.,  179  U.  S.  1,  Co.,  8  Cranch  39,  3  U.  S.  (L.  ed.) 
21   S.  Ct.  1,  45  U.   S.    (L.  ed.)    49.  481. 

But  see  Mayo  v.  India  Mut,  Ins.  Co.,  5.  Morean  v.  United  States  Ins.  Co., 

152  Mass..  172,  25  N.  E.  80,  23  A.  S.  1  Wheat.  219,  4  U.  S.   (L.  ed.)   75: 

R.   814,   9   L.R.A.   831,   wherein    the  De  Puyster  v.  Sun  Mut.  Ins.  Co.,  19 

court  refused  to  admit  this  proposi-  N.  Y.  272,  75  Am.  Dec.  331  and  note. 

tion.  6.  Roux  v.  Salvador,  3  Bing.  N.  Cas. 

3.  Marcardier  v.  Chesapeake  Ins.  266,  7  L.  J.  Exch.  328,  1  Eng.  Rul. 
Co.,  8  Cranch  39,  3  U.  S.   (L.  ed.)  Cas.  46. 

481 ;  Hugg  V.  Augusta  Ins.  etc.,  Co.,  7.  De  Puvster  v.  Sun  Mut.  Ins.  Co., 
7  How.  595,  12  U.  S.  (L.  ed.)  834;   19  N.  Y.  272,  75  Am.  Dec.  33L 
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are  not  included  so  as  to  defeat  a  claim  for  constructive  total  loss  and 
abandonment.* 

465.  Exception  of  Particttlar  Average  or  Partial  Loss. — According 
to  some  courts  a  warranty  "free  from  partial  loss,"  •  or  free  of  par- 
ticular average,**  does  not  prevent  a  recovery  for  a  constructive  total 
loss,  but  others  have  held  that  a  warranty  "free  from  average** 
excludes  a  constructive  total  loss.**  In  the  case  of  a  cargo  policy 
warranted  free  from  average  there  can  be  no  recovery  for  a  total 
loss  of  part  of  the  cargo,  as  this  is  but  an  average  loss  on  the  whole,*' 
and  in  the  case  of  a  policy  on  a  cargo  of  one  species  of  goods  a 
warranty  free  from  average,  unless  general,  precludes  a  recovery  for 
a  loss  of  part  only  of  the  goods.**  Where,  however,  a  policy  con- 
taining a  warranty  free  of  particular  average  covers  two  species  of 
goods  each  is  deemed  a  separate  subject  of  insurance  so  that  recovery 
may  be  had  for  a  total  loss  of  one  species.**  A  rider  on  the  margin 
of  a  policy  "free  of  particular  average,  but  liable  for  absolute  total 
loss  of  a  part  if  amounting  u>  five  per  cent,"  is  in  pari  materia  with 
a  memorandum  by  which  goods  are  "warranted  by  the  assured  free 
from  average  unless  general,"  and  qualifies  the  memorandum  so  that, 
instead  of  limiting  the  liability  to  an  actual  total  loss,  it  permits 
recovery  for  an  actual  total  loss  of  a  part.*'  .Again,  a  recovery  of 
insurance  on  profits  of  a  cargo  under  a  policy  insuring  against  total 
loss  only,  and  valuing  the  profits  at  the  sum  insured,  will  not  be 
prevented,  where  the  cargo  was  abandoned  as  a  total  loss,  by  the 
fact  that  other  insurers  of  the  cargo  subsequently  saved  a  portion 
of  it  and  then  delivered  it  to  the  former  owners  in  part  payment,  on 
a  settlement  of  their  liability  for  the  total  loss  of  the  cargo.**  Under 
a  warranty  "free  from  average"  under  a  certain  per  cent  the  under- 
writer is  liable  for  the  amount  of  the  aggregate  of  several  partia-l 
losses,  each  less  than  the  prescribed  per  cent,  but  amounting  together 
to  more.*'    To  recover  under  a  marine  policy  covering  partial  loss 

8.  Mayo  ▼.  India  Mat.  Ina.  Co.,  152   9  Serg.  &  R.  (Pa.)  115,  11  Am.  Dec 
Mass.  172,  25  N.  E.  80,  23  A.  S.  R.   675. 

814,  9  L.R.A.  831.  13.  Brags  v.  Chesapeake  Ins.  Co.,  7 

9.  Mayo  v.  India  Mut.  Ins."  Co.,  152  Cranch  415,  3  U.  S.  (L.  ed.)   389. 
Mass.  172,  25  N.  E.  80,  23  A.  S.  R.  14.  Walleretein    v.   Columbian    Ins. 
814,  9  L.R.A.  831.  Co.,  44  N.  Y.  204,  4  Am.  Rep.  664. 

10.  Wallerstein    v.   Colombian    Ins.       15.  Washburn,  etc.,  Mfg.  Co.  v.  Re- 
Co.,  44  N.  Y.  204,  4  Am.  Rep.  664.  Uance  Marine  Ins.  Co.,  179  U.  S.  1, 

11.  Wain  V.  Thompson,  9  Sei^.  &  21  S.  Ct.  1,  45  U.  S.  (L.  ed.)  49. 

R.  (Pa.)  115,  11  Am.  Dec.  675  ("free  16.  Canada  Sugar  Refining  Co.  ▼. 

from  average" — ^not  mere  articles).  Ins.  Co.  of  North  America,  175  U.  S. 

12.  Gracii    v.    Marine    Ins.    Co.,    8  609,  20  S.  Ct.  239,  44  U.  S.  (L.  ed.) 
Cranch  75,  3  U.  S.  (L.  ed.)  32;  Aran-  292. 

zamendi  v.  Louisiana  Ins.  Co.,  2  La.       17.  Blackett     v.     Roval     Exchange 
432,  22  Am.  Dec.  136;  Maggrath  v.  Assur.  Co.,  2  Cromp.  &  j.  244,  2  Tyrw. 
Church,  1  Caines  (N.  Y.)  196,  2  Am.   266, 14  Eng.  Rul.  Gas.  179. 
Dec.  173  and  note;  Main  v.  Thompson, 
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if  it  amounts  to  50  per  cent  of  the  property  covered,  such  loss  must 
be  shown  to  have  resulted  from  a  peril  of  the  sea,  and  cannot  be 
created  by  a  forced  sale,*"  and  loss  of  value  of  a  cargo,  due  to  a  bad 
reputation  on  account  of  injury  to  a  part  of  it,  is  not  within  the 
terms  of  an  insurance  policy  when  the  damage  actually  done  was 
below  the  particular  average  or  partial  loss  excepted.**  The  rule 
is  said  to  be  that  under  the  common  memorandum,  "warranted  free 
from  average  unless  general  or  the  ship  be  stranded,"  the  fact  of 
stranding,  although  not  in  any  way  the  cause  of  damage,  lets  in 
the  claim  for  an  average  loss;*^  and  on  similar  principles  the  clause 
"free  of  particular  average  unless  the  vessel  be  ...  in  colli- 
sion," makes  an  insurer  liable,  if  the  vessel  is  once  in  collision  dur- 
ing the  adventure  after  the  goods  are  on  board,  for  any  loss  covered 
by  the  general  words  in  the  policy,  allhough  it  is  not  the  result  of  the 
collision,  and  but  for  the  collision  would  have  been  within  the  excep- 
tion contained  in  the  memorandum,  and  free  from  particular  aver- 
age as  therein  provided.*  But  where  a  policy  provides  that  the  insur- 
ers shall  not  be  liable  for  a  "partial  loss  on  salt,  grain,  etc.,  unless 
it  amount  to  seven  per  cent  on  the  aggregate  value  thereof,  and  happen 
by  a  stranding,"  the  company  is  not  liable  for  a  partial  loss  on  such 
articles,  unless  occasioned  by  the  stranding  of  the  vessel.' 

466.  General  Average  Contribution. — ^There  can  be  no  recovery  of 
general  average  contribution  on  a  fire  insurance  policy  on  a  vessel,' 
but  while  general  averageis  not,  eo  nomine,  insured  against  in  marine 
policies,  yet  where  it  is  payable  in  consequence  of  a  peril  insured 
against  the  insurer  is  hable  therefor.*  The  general  principles  relat- 
ing to  general  average  contribution,  aa  between  the  owner  of  a  ship 
and  the  owners  of  the  cargo,  are  treated  elsewhere,'  and  it  will  be 
necessary  here  to  treat  the  question  only  as  it  affects  the  insurer. 
Where  a  stranded  vessel  strains  her  engines  in  order  to  get  the  vessel 
afloat  the  damage  by  straining  and  the  coal  used  form  items  of  gen- 
eral average  contribution  for  which  the  insurer  is  liable,*  and  wages 
and  provisions  of  the  crew  are  subjects  of  general  average  for  the 
period  of  detention  of  a  vessd  at  an  intermediate  port,  where  nece&- 

18.  Standard  Marine  Ins.  Co.  ▼.  2.  Lake  v.  Colombos  Ins.  Co.,  13 
Nome  Beach  Lighterage,  etc.,  Co.,  133   Ohio  48,  42  Am.  Dee.  188. 

Fed.  636,  67  C.  C.  A.  602,  1  L.R.A.  3.  Merchants',  eto.,  Co.  y.  Associated 
(N.S.)   1095.  Firemen's  Ins.   Co.,  53  Md.  448,  36 

19.  Perry  v.  Cobb,  88  Me.  435,  34  Am.  Rep.  428. 

Atl.  278,  49  L.R.A.  380.  4.  Peters  v.  Warren  Ins.  Co.,  14  Pet 

20.  Burnett  v.  Kensington,  7  T.  R.  99,  10  U.  S.  (L.  ed.)  371;  Nelson  v. 
210,  4  Rev.  Rep.  424,  14  Eng.  Rnl.  Suffolk  Ins.  Co.,  8  Cosh.  (Mass.)  477, 
Cas.  187.  54  Am.  Dec.  770. 

1.  London  Assurance  v.  Companhia      5.  See  Shippino. 
De  Mot^ens  Do  Barriero,  167  U.  S.       6.  Taylor  v.  Curtis,  6  Taunt  608, 
149,  17  S.  Ct  785,  42  U.  S.  (L.  ed.)   16  Rev.  Rep.  686,  14  Eng.  Rul.  Caa. 
113  (expounding  rule  in  England).       363. 
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sitated  for  the  lepairing  of  the  injuries  of  the  vessel  incurred  on  the 
voyage ; '  but  wages  and  provisions  during  a  detention  are  not  items 
of  general  average  where  the  cargo  has  been  delivered  and  the  freight 
earned  before  the  detention.*  Where  a  ship  is  voluntarily  stranded 
due  to  an  imminent  peril  and  is  lost,  but  the  cargo  is  saved,  the 
underwriters  on  the  cargo  must  contribute  to  a  general  average,* 
and  in  such  a  case  the  freight  of  the  vessel,  lost  by  the  stranding, 
should  be- allowed  the  owner  as  a  subject  of  average.**  In  the  case 
of  a  voluntary  stranding,  contribution  to  a  general  average  may  be 
had  from  the  underwriters  oft  the  cargo,  although  no  consultation 
was  had  by  the  master  with  the  other  officers,  the  peril  being  immi- 
nent.** However,  the  charterer  of  a  ship  at  so  much  per  month 
cannot,  on  an  insurance  on  hia  cargo,  recover  expenses  occasioned 
during  an  embargo,  such  not  being  iJbe  subject  of  a  general  average, 
and  not  embraced  by  the  terms  of  the  policy.*'  In  case  of  a  general 
average  loss,  the  insurer  is  directly  liable  for  the  whole  of  the  insured 
value  of  the  property  sacrificed  for  the  general  benefit;  and  upon 
payment  is  subrogated  to  the  rights  of  the  insured  for  contribution.** 
In  other  words,  the  insured  need  not  wait  for  an  adjustment  of  the 
average.**  However,  the  rule  that  the  insured  may  recover,  in 
the  first  instance,  of  the  insurers  on  the  vessel,  the  whole  general 
average,  does  not  apply  to  the  case  where  the  ship,  freight,  and  cargo 
belong  to  the  same  person,  and  the  freight  and  cargo  are  not  insured.** 
In  cases  of  a  loss  adjusted  by  average  and  contribution  upon  the 
respective  interests  of  the  parties,  the  insurers  are  Uable  in  the  pro- 
portion which  the  sum  underwritten  by  them  bears  to  the  actual 
value  of  the  property  when  insured,  but  not  for  any  contribution 
calculated  upon  the  increased  value  and  profits  of  the  property  in- 
sured, which  may  have  been  estimated  at  the  time  of  the  adjust- 
ment of  the  average.**  In  the  adjustment  of  a  partial  loss,  valued 
policies  are  to  be  treated  like  open  policies.*'  An  insurer  of  memo- 
randum articles  warranted  free  from  average  unless  general  is  liable 

7.  Hanse  v.  New  Orleans  Marine,  C.  P.  639,  37  N.  J.  C.  PL  321,  18 
etc.,  Ins.  Co.,  10  La.  1,  29  Am.  Dec.  L.  T.  N.  S.  717,  16  W.  R.  1169,  14 
456.  Eng.  RuL  Cas.  431  and  note. 

8.  Dunham  v.  Commercial  Ins.  Co.,  14.  Hanse  v.  New  Orleans  Marine, 
11  Johns.  (N.  Y.)  315,  6  Am.  Dec.  etc.,  Ins.  Co.,  10  La.  1,  29  Am.  Dec 
374.  456;   Faulkner  v.  Augusta  Ins.   Co., 

9.  Columbian  Ins.  Co.  v.  Ashby,  13  2  McMul.  L.  (S.  C.)  158,  39  Am.  Dec. 
Pet.  331,  10  U.  S.  (L.  ed.)  186.  119, 

10.  Columbian  Ins.  Co.  v.  Ashby,  13  16.  Jumel  v.  Marine  Ins.  Co.,  7 
Pet.  331,  10  U.  S.  (L.  ed.)  186.  Johns.  (N.  T.)  412,  5  Am.  Dec  283. 

11.  Columbian  Ins.  Co.  v.  Ashby,  13  16.  Clark  v.  United  Fire,  etc.,  Ins. 
Pet.  331, 10  U.  S.  (L.  ed.)  186.  Co.,  7  Mass.  365,  5  Am.  Dec.  50. 

12.  Pennv  v.  New  York  Ins.  Co.,  3  17.  Clark  v.  United  Fire,  etc.,  Ins. 
Caines  (N.'  Y.)  155,  2  Am.  Dec.  260.  Co.,  7  Mass.  365,  5  Am.  Dec.  50. 

13.  Dickenson   v.  Jardine,  L.  R.  3 
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to  contribute  to  a  loss  due  to  a  jettison  which  damages  the  memo- 
randum articles,  which  damages  are  to  be  computed  in  determining 
the  loss  from  jettison.*'  A  general  average  fairly  settled,  in  a  foreign 
port  of  destination,  though  not  a  port  of  necessity,  is  conclusive 
between  the  assured  and  the  underwriters.*' 

467.  Vahied  Policies. — ^A  valued  policy  is  one  where  the  value  of 
the  subject  matter  insured  is  agreed  upon;  if  it  is  not  estimated  at 
any  particular  amount  or  rate,  it  is  an  open  policy.**  Notwithstand- 
ing statutes  against  wagering  policies,  valued  policies  are  valid,  and 
the  insurer  cannot  show  that  the  value  had  diminished  at  the  time 
of  a  loss,  as  by.  the  consumption  of  a  ship's  stores.*  And  in  case  of 
a  total  loss,  the  valuation  is  conclusive  upon  the  parties,  unless  it  be 
fraudulent,'  or  so  grossly  excessive  as  to  indicate  fraud,'  and  in  an 
action  on  such  a  policy  it  is  not  competent  for  the  underwriters  to 
give  parol  evidence  that  the  real  value  of  the  subject  insured  is  dififer- 
ent  from  that  stated  in  the  policy.*  The  "sum  at  risk,"  under  such 
a  policy,  is  the  valuation  placed  upon  the  property  by  the  policy 
itself.'  The  value  is  conclusive;  for  example,  in  the  case  of  a  time 
policy,  in  which  there  is  no  warranty  of  seaworthiness,'  on  a  vessel 
which,  at  the  time  the  risk  commenced,  was  damaged  to  such  an 
extent  that  the  cost  of  repairs  would  exceed  the  value  after  repairs, 
where  the  parties  acted  bona  fide.'  Under  a  policy  on  the  outward 
and  homeward  cargo  of  a  vessel,  valued  at  a  named  sum,  and  pro- 
viding that  the  outward  cargo  shall  be  deemed  homeward  cargo  after 
arrival  at  first  port,  for  a  loss  of  part  of  the  outward  cargo  after  dis- 
charging part  at  the  first  port  the  insured  cannot  recover  the  face 
of  the  policy,  as  it  comprehends  substantially  a  full  cargo,  but  only 
the  proportion  of  the  cargo  lost,  as  for  a  partial  loss.'  Where  pay- 
ment has  been  made  in  advance  of  freight  this  sum  is  not  at  the 
risk  of  the  vessel  and  must  be  deducted,  in  case  of  a  valued  policy,  to 
ascertain  the  amount  at  risk ;  •  and  in  the  case  of  a  valued  policy  on 
freight,  where  part  only  of  the  cargo  is  on  board  at  the  time  of  loss 

18.  Maggrath   v.  Church,  1   Cainea  4.  Marine  Ins.   Co.  v.  Hodgson,  6 
(N.  Y.)  196,  2  Am.  Dec.  173.  Cranch  206,  3  U.  S.  (L.  ed.)  200. 

19.  Depau  v.  Ocean  Ins.  Co.,  5  Cow.  5.  Standard    Marine    Ins.    Co.    v. 
(N.  Y.)  63, 16  Am.  Dec.  431  and  note.  Nome  Beach  Lighterage,  etc.,  Co.,  133 

20.  Cox    V.    Charleston    Fire,    etc..  Fed.  636,  67  C.  C.  A.  602,  1  L.R.A. 
Ins.  Co.,  3  Rich.  L.   (S.  C.)  331,  45  (N.S.)  1095. 

Am.   Dec.   771;    Lewis  v.   Rucker,   2  6.  See  supra,  par.  220. 

Burr.  1167,  14  Eng.  Rul.  Cas.  215.  7.  Barker  v.  Janson,  L.  R.  3  C.  P. 

1.  Shawe  v.  Pelton,  2  East  109,  6  303,  37  L.  J.  C.  PL  105, 17  L.  T.  N.  S. 
Rev.  Rep.  394,  13  Eng.  Rul.  Cas.  631.  473,  16  W.  R.  399,  14  Eng.  Rul.  Cas. 

2.  Patapsco  Ins.  Co.  v.  Briscoe,  7  222  and  note. 

Gill  &  J.    (Md.)    293,   28  Am.   Dec.  8.  Tobin  v.  Hartford,  13  C.  B.  N. 

219  and  note;  Lewis  v.  Rucker,  2  Burr  S.  791,  106  E.  C.  L.  789,  34  L.  J. 

1167, 14  Eng.  Rill.  Caa.  215.  C.  PI.  37, 13  Eng.  Rul.  Cas.  598. 

3.  Note:  13  Eng.  Rul.  Cas.  60S.  9.  Note:  13  Eng.  Rnl.  Cas.  714. 
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and  there  exists  no  contract  for  the  balance  of  the  cargo,  which 
must  be  found,  the  value  is  not  conclusive  and  a  proportionate  recov- 
ery only  can  be  had.*'  But  if  a  cargo  is  put  on  board,  although  at 
a  lower  rate  of  freight  than  that  stipulated  in  a  valued  policy — the 
valuation  being  fair  at  the  time  the  policy  was  efifected — ^the  insurer 
is,  in  case  of  a  total  loss,  bound  by  the  valuation.**  While  it  has 
sometimes  been  said  that  the  value  fixed  in  a  valued  policy  is  not 
conclusive  in  case  of  a  partial  loss,*'  the  prevailing  view  seems  to  be 
that  the  valuation  is  the  standard  of  indemnity,**  and  that,  where 
the  policy  is  on  goods,  the  amount  recoverable  is  the  proportion  of 
the  agreed  value  that  the  price  the  goods  brought  bears  to  the  price 
of  undamaged  goods  at  the  time  of  their  arrival  in  port,**  or  the 
proportion  of  the  policy  which  the  decrease  in  value  caused  by  the 
perils  insured  against  bears  to  the  whole  cargo.** 

468.  Amount  of  Interest  of  Insured. — One  insuring  a  vessel,  not 
owning  the  whole  thereof,  may  recover  for  an  undivided  interest 
held  in  his  own  right,  and  also  for  another  undivided  interest  held 
by  him  as  administrator  of  a  deceased  co-owner,*"  but  a  part  owner 
insuring  a  vessel  as  his  own  cannot  recover  for  the  interest  of  his 
co-owners,*'  and  a  policy  covering  only  his  interest  cannot  be  made 
to  cover  the  interest  of  others,  upon  parol  proof  that  the  application 
for  insurance  was  for  such  others,  as  well  as  for  the  party  named, 
and  that  this  was  well  known  to  the  insurers,  and  that  it  was  the 
intention  of  all  the  parties  that  the  policy  was  to  cover  the  interest 
of  all  the  owners.** 

469.  Effect  of  Other  Insurance. — In  the  absence  of  a  specific  pro- 
vision where  the  insured  has  double  insurance  he  may  recover  the 
full  amount  from  any  insurer,  leaving  the  latter  to  seek  contribu- 
tion.** In  other  words,  successive  insurers  are  liable  to  the  assured 
to  the  full  amount  of  their  policy,  until  the  amount  of  his  loss  is 
made  good;  that  once  done,  the  right  of  the  assured  dies.*'  In 
England  if  the  assured  suing  on  a  valued  policy  has  already  recov- 
ered upon  other  policies  on  the  same  subject  matter,  he  can  recover 
only  the  excess  of  the  value  in  the  policy  thus  sued  on  over  the 

10.  Forbes  v.  Aspinall,  13  East  323,  t.  McGIasher,  54  111.  513,  5  Am.  Rep. 
12  Rev.  Rep.  352,  13  Eng.  RuL  Cas.  162. 

673  and  note.  16.  Finney  v.   Warren   Ins.   Co.,  1 

11.  The  Main,    [1894]   P.  320,  63  Meto.  (Mass.)  16,  35  Am.  Dec  343. 
L.  J.  P.  69,  70  L.  T.  N.  S.  247,  13       17.  Finney  v.  Warren   Ins.   Co.,   1 
Eng.  Rul.  Cas.  681.  Mete.   (Mass.)  16,  35  Am.  Dec.  343. 

12.  Note:  13  Eng.  Rul.  Cas.  606.  18.  Finney  v.  Bedford  Commercial 

13.  Lewis  V.  Rucker,  2  Burr  1167,  Ins.  Co.,  8  Mete.  (Mass.)  348,  41  Am. 
14  Eng.  Rul.  Cas.  215  and  note.  Dec.  515. 

14.  Lewis  V.  Rucker,  2  Burr  1167,       19.  Newby  v.  Reed,  1  W.  Bl.  416, 
14  Eng.  Rul.  Cas.  215.  14  Eng.  Rul.  Cas.  498  and  note. 

15.  Lamar  Ins.  Co.  of  New  York       20.  Note:  28  Am.  Deo.  12L 
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amount  already  recovered ;  *  but  in  the  United  States  the  authorities 
are  not  uniform,  some  cases  permitting  the  actual  value  and  defi- 
ciency of  prior  insurance  to  be  shown.*  To  avoid  the  effect  of  these 
rules  insurers  have  introduced  the  so-called  American  clause,  which 
provides  that  if  the  insured  shall  have  made  any  other  insurance  on 
the  vessel  prior  in  day  of  date  to  the  policy,  then  the  assurers  shall 
be  answerable  only  for  so  much  as  the  amount  of  the  prior  assur- 
ance may  be  deficient  towards  fully  covering  the  vessel  assured,  and 
the  assurers  shall  return  the  premium  on  so  much  of  the  sum  by 
them  assured  as  they  shall  by  such  prior  assurfmce  be  exonerated 
from.  And  in  case  of  any  assurance  on  the  vessel  subsequent  in  day 
of  date  to  the  policy  the  assurers  shall  nevertheless  be  answerable 
for  the  full  extent  of  the  sum  subscribed  without  right  to  claim 
contribution  from  subsequent  assurers  and  shall  accordingly  be  en- 
titled to  retain  the  premium  by  them  received  in  the  same  manner 
as  if  no  subsequent  assurance  had  been  made.  The  so-called  Ameri- 
can clause  applies  only  to  double  insurance,  and  where  the  total 
insurance  does  not  exceed  the  value  of  the  subject  matter  the  insur- 
ers are  liable  pro  rata.'  Where  policies  are  issued  on  the  same  day, 
the  clause  does  not  apply.*  The  date  of  the  policy,  and  not  that 
of  the  attaching  of  the  risk,  must  govern  the  question  whether  other 
insurance  is  prior  or  not,  under  the  American  clause.'  Where  a 
subsequent  insurer  under  a  poUcy  containing  the  American  clause 
makes  payment  of  its  policy,  that  fact  does  not  relieve  a  prior  insurer, 
but  it  is  otherwise  where  the  subsequent  policy  does  not  contain  the 
clause.*  When  a  cargo  is  insured  by  diverse  policies,  in  some  of  which 
the  rate  of  exchange  is  fixed  at  which  the  prime  cost  of  the  cargo 
shall  be  valued,  in  ascertaining  the  amount  of  the  interest  of  the 
insiu*ed,  upon  settlement  of  those  policies  in  which  the  rate  of  ex- 
change is  fixed,  the  whole  cargo  is  to  be  valued  at  that  rate  of  exchange, 
without  regard  to  the  rate  of  exchange  by  which  the  value  may  have 
been  ascertained  in  the  other  policies.  That  is,  the  value  of  the  cargo 
in  the  foreign  coin  is  to  be  reduced  to  dollars,  from  which  is  to  be 
deducted  the  amount  in  dollars  paid  by  previous  insurers,  the  balance 
representing  the  uncompensated  interest  of  the  insured,  and  the 
amoimt  of  foreign  coin  compensated  for  by  previous  insurers  should 
not  be  deducted  from  the  whole  value  and  the  balance  computed 
at  the  stipulated  rate  of  exchange.' 

1.  Bruce  v.  Jones,  1  Hurl,  ft  Colt.  5.  Carleton  v.  China  Mat.  Ins.  Co., 
769,  32  L.  J.  Ex.  132,  9  Jur.  N.  S.  174  Mass.  280,  54  N.  E.  559,  46  L.R.A. 
628,  7  L.  T.  N.  S.  748,  11  W.  R,  371,  166;  Deming  v.  Merchants'  Cotton- 
14  Eng.  Rul.  Cas.  489.  Press,  etc.,  Co.,  90  Tenn.  306,  17  S. 

2.  Note:  14  Eng.  Rul.  Cas.  496.  W.  89,  13  L.R.A,  518. 

3.  Leaiy  v.  Murray,  178  Fed.  209,  6.  Note:  28  Am.  Dee.  122. 

101  C.  C.  A.  529,  21  Ann.  Cas.  868.       7.  Pleasants  v.  Maryland  Ins.  Co., 

4.  Note:  28  Am.  Dee.  123.  8  Cnmch  65,  3  U.  S.  (L.  ed.)  486. 
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470.  Deduction  of  One  Third  New  for  Old. — ^In  the  case  of  a  par- 
tial loss  on  a  vessel,  by  common  usage  which  has  the  sanction  of 
law,  there  is  deducted  from  the  cost  of  repairs  one  third  "new  for 
old,"  on  the  theory  that  the  new  materials  render  the  vessel  that 
much  more  valuable  than  it  was  before  the  loss.*  While  the  rule 
in  England  is  otherwise,  in  this  country  the  deduction  of  one  third 
new  for  old  is  made  even  in  the  case  of  a  new  vessel  on  its  first 
voyage.'  In  deducting  one  third  new  for  old  in  adjusting  a  par- 
tial loss  which  has  been  repaired,  the  proceeds  of  old  materials  should 
be  first  deducted  from  the  cost  of  repairs,  and  the  one  third  deduction 
should  be  made  from  the  balance.*"  According  to  some  courts  a 
deduction  of  two  per  cent  stipulated  for  in  a  policy  must  be  added 
to  the  value  of  the  loss,  in  order  to  ascertain  the  actual  value  so 
that  in  fact  there  is  no  deduction.** 

471.  Loss  of  Freight  or  Profits. — ^As  between  the  insured  and  the 
underwriter  on  the  cargo  of  a  ship,  the  latter  is  in  no  case  responsible 
for  the  payment  of  freight,  whether  there  be  an  abandonment  or  not. 
It  is  a  charge  on  the  cargo  against  which  he  does  not  undertake  to 
indemnify  the  owner.**  And  freight  is  not  a  charge  upon  the  sal- 
vage of  cargo  in  the  hands  of  the  underwriters  whether  the  assured 
is  owner  of  the  ship  or  not.*'  In  the  case  of  an  insurance  on  freight 
the  insured  cannot  recover  though  the  vessel  has  been  injured  if  the 
shippers  cannot  require  the  delivery  up  of  the  cargo  free  of  freight;  ** 
but  where  a  vessel,  from  sea  perils,  has  been  disabled  from  complet- 
ing a  voyage  which  has  been  commenced  and  because  thereof  no 
freight  has  been  earned,  the  goods  having  been  sold  in  good  faith, 
and  the  freight  lost,  there  is  a  total  loss  of  the  freight.**  Where  a 
policy  is  on  freight  from  a  port  to  a  port  and  returning  to  smother 
port,  and  a  greater  premium  is  charged  than  is  usual  for  the  out- 
ward voyage  alone,  the  policy  is  not  on  the  round  voyage  and  the 
insurers  are  not  entitled  to  a  deduction  of  the  outward  voyage  freight 
on  a  loss  on  the  return  voyage.**    The  loss  on  an  open  policy  on 

8.  Depau  v.  Ocean  Ins.  Co.,  5  Cow.  Cranch  358,  3  U.  S.  (L.  ed.)  370. 
(N.  Y.)  63,  15  Am.  Dec.  431;  Aitchi-  13.  Columbian  Ins.   Co.  v.   Catlett, 
son  V.  Lohre,  4  App.  Cas.  755,  49  L.  12  Wheat.  383,  6  U.  S.  (L.  ed.)  664; 
J.  Q.  B.  123,  14  L.  T.  N.  S.  323,  28  But  see  Teasdale  v.  Charleston  Ins. 
W.  R.  1,  14  Eng.  Rul.  Cas.  448.  Co.,  2  Brev.  (S.  C.)  190,  3  Am.  Dec. 

9.  Orrok  v.  Commonwealth  Ins.  Co.,  705  (holding  insurers  liable  for  freight 
21  Pick.    (Mass.)    456,  32  Am.  Dec.  pro  rata  itineris). 

271;  Dunham  v.  Commercial  Ins.  Co.,       14.  Allen   v.   Mercantile   Mat.   Ins. 

11  Johns.    (N.  Y.)   315,  6  Am.  Dec.  Co.,  44  N.  Y.  437,  4  Am.  Rep.  700. 
374.  16.  Saltns   v.   Ocean   Ins.    Co.,    12 

10.  Eager  v.  Atlas  Ins.  Co.,  14  Pick.  Johns.  (N.  Y.)  107,  7  Am.  Dec.  290. 
(Mass.)   141,  25  Atn.  Dec.  363.  16.  Hugg  v.  Augusta  Ins.,  etc.,  Co., 

11.  Cox  V.  Charleston  Fire,  etc.,  Ins.  7  How.  595,  12  U.  S.  (L.  ed.)  834; 
Co.,  3  Rich.  L.  (S.  C.)  331,  45  Am.  Davy  v.  HaUett,  3  Caines  (N.  Y.)  16, 
Dec.  77L  2  Am,  Dec.  241. 

12.  Caze  v.   Baltimore  Ins.   Co.,  7 
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freight  is  by  a  general  usage  adjusted  iq)on  the  gross  freight,  although 
the  owner  has  by  the  event  been  saved  various  charges  which  he 
would  have  incurred  if  the  freight  had  been  earned.^'  There  is  a 
loss  of  profits,  within  an  insurance  of  the  profits  of  a  voyage,  on  the 
loss  of  the  cargo.** 

472.  Salvage,  Premium  and  Exchange. — Salvage,  though  not 
directly  insured  against,  is  a  loss  for  which  the  insurer  is  liable  where 
its  payment  is  made  necessary  by  a  peril  insured  against,*'  and  the 
rightful  consumption  of  property  covered  by  a  marine  insurance 
policy  in  salvage  claims  constitutes  a  total  loss  for  which  the  insurer 
is  liable.***  The  right  of  the  insurer  to  the  benefit  of  salvage  exists 
only  where  there  has  been  an  abandonment  or  the  whole  value  has 
been  insured.*  There  is  some  authority  to  the  effect  that  in  case 
of  a  total  loss,  the  premium  paid,  as  well  as  the  value  of  the  thing 
insured,  constitutes  an  element  of  the  damages,*  but  this  is  doubt- 
ful law,  as  the  insured  would  lose  the  premium  even  though  no  loss 
occurred,  and  the  loss  of  premium  cannot  be  said  to  be  caused  by 
the  loss  of  the  thing  insured.  Where  the  proceeds  of  a  policy  are 
payable  in  funds  current  in  a  named  city  the  premium  on  gold  in 
that  city  should  not  be  considered.* 

473.  Duties  of  Parties  after  Loss. — After  an  abandonment  the 
insured  becomes  the  agent  of  the  insurer  and  as  such  bound  to  use 
his  utmost  endeavors  to  rescue  from  destruction  as  much  of  the  prop- 
erty as  he  can ;  *  and  where  a  policy  requires  the  reshipment  of  a  cargo 
when  it  is  i^  fit  condition  the  master  cannot  make  a  sale  where 
reshipment  is  possible  and  there  is  no  immediate  necessity  for  a  sale, 
-so  as  to  bind  the  insurers,  though  if  he  does  sell  there  may  be  a 
recovery  for  a  partial,  but  not  a  total,  loss.'  A  provision  in  a  policy 
giving  the  insurer  the  right  to  recover  and  repair  the  insured  vessel 
if  at  any  time  he  believes  that  his  interests  demand  such  action  does 
not  defeat  his  right  to  resist  any  claim  for  damage  made  by  the 
insured,  and  imposes  no  obligation  on  the  insurer.* 

17.  Palmer  v.  Blaekbum,  1  Biag.  2.  Cox  v.  Charleston  Fire,  etc.,  Ins. 
61,  25  Rev.  Rep.  599,  14  Eng.  RuL  Co.,  3  Rich.  L.  (S.  C.)  331,  45  Am. 
Cas.  486  and  note;  Stevens  v.  Colum-  Dec.  771. 

bian  Ins.  Co.,  3  Caines  (N.  T.)  43,      3.  Lamar  ha.  Co.  of  New  Tork  v. 

2  Am.  Dec.  247.  McGlashen,  54  UL  613,  5  Am.  Rep. 

18.  Patapsco  Ins.   Co.   v.   Coulter,  162. 

3  Pet.  222,  7  U.  S.  (L.  ed.)  659.  4.  Crfnmbian  Ins.  Co.  v.  Ashby,  4 

19.  Peters  v.  Warren  Ins.  Co.,  14  Pet  139,  7  U.  S.  (L.  ed.)  809,  And 
Pet.  99,  10  U.  S.  (L.  ed.)  371.  see  supra,  par.  461. 

20.  Standard  Marine  Ins.  Co.  v.  5.  Rugely  v.  Sun  Mnt.  Ins.  Co.  of 
Nome  Beach  Lighterage,  etc.,  Co.,  133  New  York,  7  La.  Ann.  279,  56  Am. 
Fed;  636.  67  C.  C.  A.  602,  1  L.BA.  Dec.  603. 

(N.S.)  1095.  6.  Searles  v.  Weatem  Assup.  Co.,  88 

1.  Eureka  Ins.  Go.  v.  Robinson,  56  Miss.  260,  40  8o.  866,  117  A.  8.  B. 
^Pa.  St  256,  94  Am.  Deo.  85.  74L 
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474.  Sue  and  Labor  Clause;  Expenditures. — ^Under  the  suing  and 
laboring  clause  in  a  marine  policy  the  underwriters  are  liable  for  a 
proportion  of  any  reasonable  expenses  incurred  in  preserving  the 
property  from  the  operation  of  the  perils  insured  against,  but  not 
for  expenses  of  ascertaining  the  amount  of  the  loss,  nor  for  expenses 
of  refitting  the  property  for  market.'  Where,  after  an  abandonment, 
the  insured  has  endeavored  to  save  the  vessel  for  the  insurers,  as  well 
as  the  cargo  and  freight  for  himself,  the  insurer  is  liable  for  its  pro- 
portion, on  a  general  average,  of  the  expenses  incurred,  in  addition 
to  the  sum  insured,  by  virtue  of  the  sue  and  labor  clause.*  Where 
a  ship  has  been  disabled  from  completing  an  insured  voyage,  and 
has  not  earned  freight  pro  rata  itineris,  the  expense  of  forwarding 
the  cargo  by  another  vessel  is  a  charge  under  the  sue  and  labor 
clause  against  an  insurer  of  the  freight.'  And  the  insurers  of  a  cargo 
are  liable  for  the  expense  of  forwarding  it,  made  necessary  by  a 
peril  insured  against,  and  where  the  insurer  agrees  to  have  the  cargo 
removed  from  the  vessel  to  avoid  a  threatened  peril  after  being 
notified  of  the  cost,  it  cannot  escape  payment  of  the  cost  by  claiming 
that  the  expenditure  was  disproportionate  to  the  interests  of  the  case." 
Charges  for  surveys,  inspection  and  sale  at  auction  are  part  of  the 
damages  for  a  partial  loss,  but  insurance  charges  at  the  port  of  arrival 
are  not.**  The  wages  of  the  crew  and  expenses  for  provisions  while 
repairs  are  being  made  are  not  the  result  of  the  perils  necessitating 
the  repairs.*'  In  case  of  a  partial  loss  repaired  by  obtaining  money 
on  bottomry  the  insurers  are  liable  merely  for  the  cost  of  repairs  and 
their  share  of  the  expense  of  obtaining  money  on  bottomry,  and  the 
insurers  are  not  responsible  for  the  consequences  of  giving  the  bot- 
tomry bond.**  In  any  event,  to  render  an  insurer  liable  for  marine 
interest  on  a  bottomry  bond  executed  by  the  master  in  a  foreign  port 
to  make  repairs  or  pay  expenses  for  which  the  insurer  is  liable,  it 
must  appear  that  there  was  no  other  means  of  raising  money.** 
There  is  good  authority  for  the  proposition  that  salvage  services  or 
general  average  charges  cannot  be  claimed  under  the  sue  and  labor 

7.  Cory  t.  Boylston  Fire,  etc.,  Ins.  11.  Lamar  Ins.  Co.  of  New  York  v. 
Co.,  107  Mass.  140,  9  Am.  Rep.  14.      McGlashen,  54  III.  513,  5  Am.  Rep. 

8.  Jumel    V.    Marine    Ins.    Co.,    7  162. 

Johns.  (N.  T.)  412,  5  Am.  Dec.  283.  12.  De  Vaaz  v.  Salvador,  4  Ad.  & 

9.  Kidston  v.  Empire  Marine  Ins.  EI.  420,  31  E.  C.  L.  104,  6  N.  &  M. 
Co.,  L.  R.  1  C.  P.  535,  L.  R.  2  C.  P.  713,  1  HurL  &  W.  761,  14  Eng.  RuL 
357,  36  L.  J.  C.  PI,  156, 16  L.  T.  N.  8.  Cas.  305. 

119,  15  W.  R.  769,  14  Eng.  RoL  Cas.  13.  Bradlie  v.  Maryland  Ins.   Co., 

247.  12  Pet  378,  9  U.  8.  (L.  ed.)  1123. 

10.  St.  Paul  Fire,  etc.,  Ins.  Co.  ▼.  14.  Reade  v.  Commercial  Ins.  Co., 
Pacific  Cold  Storage  Co.,  157  Fed.  3  Johns.  (N.  T.)  352,  3  Am.  Dec. 
625,  87  C.  C.  A.  14,  14  LJlJJ..(N.S.)  496;  Jnmel  v.  Marine  Ins.  Co.,  7 
1161.  Johns.  (N.  T.)  412,  S  Am.  Dee.  283. 

1300 


Digitized  by 


Google 


14  E.  C.  L.  INSURANCE  §  475 

clause,**  and  certainly  it  is  a  reasonable  rule  that  the  sue  and  labor 
clause  does  not  authorize  a  recovery  for  salvage  on  part  only  of  goods 
warranted  to  be  free  from  average,  unless  general,  as  the  insured, 
not  being  liable  for  the  total  loss  of  part  of  the  goods,  is  not  benefited 
by  the  salvage."  But  it  has  been  laid  down  that  under  the  "suing 
and  labouring"  clause  of  a  policy  in  the  usual  form,  the  insured 
may  recover  expenses  in  the  nature  of  salvage,  although  he  is  debarred 
from  claiming  the  principal  loss  by  reason  of  a  warranty  against 
particular  average.*' 

Fire  Intmanee 

475.  In  General. — Ordinarily  the  amount  recoverable  on  a  fire 
policy  is  the  actual  loss  sustained,  not  to  exceed  the  amount  of  the 
policy."  In  cases  of  fire  insurance,  the  assured  is  entitled  to  the 
amount  of  the  real  loss  sustained  by  him,  if  it  be  within  the  amount 
insured,  without  regard  to  the  distinction  between  ft  total  and  a  par- 
tial loss,  as  in  cases  of  marine  insurance.*'  In  case  of  successive  losses 
by  fire,  the  insurer  is  generally  held  liable  at  most  only  for  the  dif- 
ference between  the  amount  paid  on  the  first  loss  and  the  sum  named 
on  the  face  of  the  policy,*"  especially  where  the  policy  provides  that 
the  insurer  shall  be  liable  for  no  more  than  the  sum  insured  in  any 
case  whatever,*  so  that  nominal  damages  only  can  be  recovered  under 
an  insurance  policy,  for  a  second  fire,  if  the  first  one  destroyed  the 
building  so  that  it  was  of  no  value.*  A  policy  reciting  that  whereas 
the  insured  is  entitled  to  royalties  under  a  contract  guaranteeing  that 
they  shall  amount  to  a  certain  sum  per  month,  the  insured  is  indem- 
nified against  a  diminution  of  "said  royalties,"  gives  the  insured  a 
light  to  recover  for  a  diminution  in  the  royalties  by  the  risk  insured 
against  though  he  still  receives  the  guaranteed  amount.*  Where  a 
policy  is  issued  to  a  carrier  and  is  for  its  sole  benefit  and  the  insured 
has  been  compelled  to  pay  a  loss  to  another  carrier,  a  provision  that 

16.  Aitchison  v.  Lohre,  4  App.  Cas.  366,  23  Am.  Dec.  458;  Post  v.  Hamp- 

755,  49  L.  J.  Q.  B.  123,  14  L.  T.  N.  S.  shire   Mut.   Fire   Ins.    Co.,   12   Mete. 

323,  28  W.  R.  1,  14  Eng.  Rul.  Cas.  (Mass.)    555,  46   Am.   Dec.   702  and 

448.  note. 

Note:  14  Eng.  Rul.  Cas.  268.  20.  Note:  45  L.R.A.(N.S.)    848  et 

16.  Biays  v.    Chesapeake  Ins.   Co.,  seq. 

7  Cranch  415,  3  U.  S.  (L.  ed.)  389.  1.  Curry  v.  Commonwealth  Ins.  Co., 

17.  Kidston  v.  Empire  Marine  Ins.  10  Pick.  (Mass.)  535,  20  Am.  Dee.  547. 
Co.,  L.  R.  1  C.  P.  535,  2  C.  P.  357,  36  2.  Kupfersmith  v.  Delaware  Ins. 
L.  J.  C.  PI.  156,  16  L.  T.  N.  S.  119,  Co.,  84  N.  J.  L.  271,  86  Atl.  399,  Ann. 

15  W.  R.  769,  14  Eng.  Rul.  Cas.  247.  Cas.    1914C    1172,    45    L.R.A.(N.S.) 

18.  Whitney  Estate  Co.  v.  Northern  847. 

Assur.  Co.  of  London,  155  Cal.  521,  3.  National    Filtering    Oil    Co.    v. 

101  Pac.  911,  18  Ann.  Caa.  512,  23  Citizens'  Ins.  Co..  106  N.  T.  635,  13 

L.R.A.(N.S.)  123.  N.  E.  337,  60  Am.  Rep.  473. 

19.  Nicolet  V.  Insurance  Co.,  3  La. 
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in  case  the  insurance  is  effected  for  tiie  benefit  of  a  carrier  other 
than  the  person  assured  the  insurer  shall  not  be  liable  has  no  opera- 
tion to  defeat  a  recovery.*  A  provision  in  a  policy  against  loss  of 
profits  on  leases  of  certain  buildings,  specifying  the  amount  recover- 
able in  case  of  a  total  loss,  does  not  limit  the  recovery  to  cases  of 
total  loss,  and  recovery  may  be  had  for  a  partial  loss.' 

476.  Total  Loss. — The  cases  all  agree  that  an  insurance  of  a  build- 
ing is  upon  the  building  and  not  on  the  materials  which  compose 
it,'  and  that  the  total  destruction  of  a  building  within  the  meanmg 
of  an  insurance  policy  means  its  complete  destruction  as  a  building, 
but  not  necessarily  the  absolute  extinction  of  all  its  materials,  or  even 
that  no  part  of  it  can  be  left  standing.'  But  just  the  extent  to  which 
a  building  must  be  destroyed  in  order  to  be  a  total  loss  is  a  question 
on  which  the  courts  are  divided.  Some  courts  hold  that  if  the  build- 
ing loses  its  identity  and  specific  character  by  fire,  although  a  large 
part  of  the  materials  or  component  parts  are  left  standing,  it  is  a  "total 
destruction"  within  the  meaning  of  the  policy.*  Other  courts  take 
•  the  position  that  there  cannot  be  a  total  loss  so  long  as  the  remnant 
of  the  structure  standing  is  reasonably  adapted  for  use  as  a  basis 
upon  which  to  restore  the  building  to  the  condition  in  which  it  wa.< 
before  the  fire;  and  that  whether  it  is  so  adapted  depends  upon  the 
question  whether  a  reasonably  prudent  owner,  uninsured,  desiring 
such  a  structure  as  the  one  in  question  was  before  the  fire,  would  in 
proceeding  to  restore  it  to  its  original  condition  utilize  such  remnant 
as  such  basis.'  Under  the  latter  view  the  remnant  must  have  formed 
a  substantial  part  of  the  building.*"    There  is  no  total  destruction 

4.  Western  Assur.  Co.  v.  Chesapeake   v.  Northwestern  Nat.  Ins.  Co.,  98  Wis. 
Lighterage,  etc.,  Co.,  105  Md.  232,  65   257,  73  N.  W.  767,  67  A.  S.  R.  805. 
Atl.  637, 11  Ann.  Cas.  956.  Notes:  59  A.  S.  R.  811  et  seq.;  56 

5.  Note:  18  Ann.  Cas.  515.  L.R.A.  785  et  seq. 

6.  Note:  56L.R.A.  785.  9.  Kinzer    v.    National    Mut.    In.s. 

7.  Havens  v.  Germania  Fire  Ins.  Ass'n,  88  Kan.  93,  127  Pac.  762,  43 
Co.,  123  Mo.  403,  27  S.  W.  718,  45  L.R.A.(N.S.)  121;  Thuringia  Ins.  Co. 
A.  S.  R.  570,  26  L.R.A.  107;  Corbett  v.  Malott,  111  Ky.  917,  64  S.  W.  991, 
V.  Spring  Garden  Ins.  Co.,  155  N.  T.  55  L.R.A.  277;  Northwestern  Mut.  Life 
389,  50  N.  E.  282,  41  L.R.A.  318.  Ins.  Co.  v.  Rochester  German  Ins.  Co., 

Note:  59  A.  S.  R.  810.  85  Minn.  48,  88  N,  W.  265,  56  L.R.A. 

8.  Williams  v.  Hartford  Ins.  Co.,  108;  German  Ins.  Co.  of  Freeport  v. 
54  Cal.  442,  35  Am.  Rep.  77;  O'Keefe  Eddy,  36  Neb.  461,  54  N.  W,  856,  19 
V.  Liverpool,  etc.,  Ins.  Co.,  140  Mo.  L.R.A.  707;  Springfield  Fire,  etc.,  Ins. 
558,  41  S.  W.  922,  39  L.R.A.  819;  Co.  v.  Homewood,  32  Okla.  521,  122 
Pennsylvania  Fire  Ins.  Co.  v.  Drackett,  Pac.  196,  39  L.R.A,(N.S.)  1182  and 
63  Ohio  St.  41,  57  N.  E.  962,  81  A.  S.  note;  Royal  Ins.  Co.  v.  Mclntyrc,  90 
R.  608;  Hambni^-Bremen  Fire  Ins.  Tex.  170,  37  S.  W.  1068,  59  A.  S.  R. 
Co.  V.  Garlington,  66  Tex.  103,  18  S.  797,  35  L.R.A.  672. 

W.  337,  59  Am.  Rep.  613;   Seyk  v.       Notes:  59  A.  S.  R.  811;  56  L.TJ.A. 
Millers'  Nat.  Ins.  Co.,  74  Wis.  67,  41  788  et  seq.;  L.R.A.1915E  619. 
N.  W.  443,  3  L.R.A.  523;  St.  Clara       10.  Note:  56  L.R.A.  790,  791. 
Female  Academy  of  Sinsinawa  Mound 
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of  a  building  where  it  can  be  repaired  for  but  little  more  than  one 
third  its  value.**  However,  there  ia  a  constructive  total  loss  of  an 
insured  building  when  it  is  eo  injured  by  fire  as  to  be  made  inse- 
cure and  a  menace  to  life,  and  the  city  authorities  therefore  condemn 
it  and  prohibit  any  attempt  to  make  repairs;  and  it  makes  no  dif- 
ference that  the  condition  after  the  fire  is  due  in  part  to  causes 
existing  before.  In  such  a  case  the  amount  recoverable  is  the  value 
of  the  building,  and  not  useless  repairs.**  And  the  loss  to  be  made 
good  under  a  policy  of  fire  insurance  is  not  limited  to  the  cost  of 
replacing  the  structure  described  in  the  survey,  if,  when  the  fire 
occurs,  the  statutes  require,  as  a  condition  of  rebuilding,  more  sub- 
stantial and  expensive  structural  work  without  increase  in  value  of 
the  building.**  Under  an  insurance  on  a  mill  and  the  machinery 
therein  against  loss  by  fire  the  fact  that  a  small  part  of  the  machin- 
ery had  been  removed  pending  improvements  prior  to  the  burning 
of  the  mill  and  machinery  then  in  it  does  not  prevent  the  mill  from 
being  "wholly  destroyed,"  within  the  meaning  of  a  statute  making 
all  policies  valued  ones,  nor  reduce  the  loss  from  a  total  to  a  partial 
one ;  but  the  value  of  the  machinery  thus  removed  should  be  deducted 
from  the  total  amount  of  the  policy.** 

477.  Blanket  Policy;  Average  Clause. — The  very  essence  of  a 
blanket  policy  of  fire  insurance  is  that  it  invariably  attaches  to  and 
covers  to  ita  full  amount  every  item  of  property  described  in  it.  If 
the  loss  upon  one  item  exhausts  the  full  amount  of  the  policy,  the 
whole  insurance  must  be  paid"  and  there  can  be  no  apportionment 
of  it.**  Where  two  items  are  insured  in  one  policy  in  one  amount, 
there  being  no  distribution  of  the  insurance  between  the  items,  in 
the  case  of  damage  to  one  item  to  the  amount  of  the  insurance  the 
whole  amount  may  be  recovered  though  the  other  item  is  not  in- 
jured.** Accordingly  under  a  policy  "on  all  or  either"  of  certain 
specified  buildings,  the  insurers  are  liable  for  the  full  amount  of  a 
loss,  not  exceeding  the  sum  insured,  occasioned  by  the  burning  of  a 
single  one  of  the  buildings.*'  An  average  clause  in  a  blanket  policy 
providing  that  in  case  of  loss  the  policy  shall  attach  on  each  build- 

11.  Corbett  v.  Spring  Garden  Ins.   tionship,  201  Pa.  St.  497,  51  Atl.  351, 
Co.,  155  N.  Y.  389,  50  N.  E.  282,  41  57  L.R.A.  510. 

L.R.A.  318.  14.  Havens  v.  Germania  Kre  Ins. 

12.  Monteleone  v.   Royal   Ins.   Co.,   Co.,  123  Mo.  403,  27  S.  W.  718,  45 
47   La.   Ann.   1563,   18    So.   472,   56  A.  S.  R.  570,  26  LJI.A.  107, 

L.R.A.  784  and  note;  Larkin  v.  Glens  16.  Schmaelzle  v.  London,  etc..  Fire 

Falls  Ins.  Co.,  80  Minn.  527,  83  N.  W.  Ins.  Co.,  75  Conn.  397,  53  Atl.  863, 

409.   81   A.   S.   R.   286;    Dinneen    v.  96  A.  S.  R.  233,  60  L.R.A.  536. 

American  Ins.  Co.,  98  Neb.  97,  152  16.  Kinzer   v.    National    Mut.   Ins. 

N,  W.  307,  L,R,AJ915E  618.  Ass'n,  88  Kan.  93.  127  Pac.  762,  43 

Note:  59  A.  S.  R.  813.  L.R.A.(N.S.)  121. 

13.  Pennsylvania    Co.   for   Ins.    on  17.  Coqi,  v.  Hide,  etc,,  Ins.  Co.,  112 
Lives,  etc,  v,  Philadelphia   Contribu-  Mass.  136,  17  Am.  Rep.  72. 
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ing  in  such  proportion  as  the  value  of  each  building  bears  to  the 
aggregate  value  of  the  entire  property  insured  does  not  resemble  a 
coinsurance  clause  and  does  not  violate  a  statute  providing  that  a 
coinsurance  clause  shall  be  void.*" 

478.  Value  of  Property  Generally. — The  measure  of  recovery  for 
the  loss  of  goods  insured  against  fire  is  the  market  or  cash  value  of 
the  goods  at  the  time  and  place  of  the  fire.*'  The  time  the  prep- 
ay is  actually  destroyed,  and  not  that  at  which  the  fire  starts,  governs, 
although  the  fire  is  a  continuing  one  and  the  property  is  a  market- 
able commodity,  the  value  of  which  enhances  as  portions  of  the  visible 
supply  are  destroyed.*'  Where  the  product  insured  has  changed  in 
value  between  the  time  of  its  manufacture  and  that  of  its  destruction, 
and  its  manufacture  occupies  considerable  time,  the  manufacturer 
is  not  limited  to  the  cost  of  making  the  article,  but  may  recover  its 
actual  cash  value  at  the  time  of  the  fire,  whether  a  profit  or  a  loss 
results  to  him  from  the  use  of  that  measure  of  recovery.*  Where 
part  of  the  goods  are  destroyed  and  part  damaged,  the  measure 
of  recovery  is  the  actual  and  reasonable  market  value  of  the  goods 
totally  destroyed  or  rendered  worthless,  together  with  the  amount  of 
damage  or  depreciation,*  if  any,  to  the  market  value  of  the  goods  not 
destroyed  or  rendered  worthless,  as  considered  in  relation  to  the  pur- 
pose for  which  such  goods  are  owned  and  kept.'  Within  the  meaning 
of  a  policy  the  actual  cash  value  of  property  is  the  price  which  it 
will  bring  in  a  fair  market,  after  fair  and  reasonable  efforts  have 
been  made  to  find  the  purchaser  who  will  give  the  highest  price. 
The  actual  cash  value,  then,  is  the  fair  or  reasonable  cash  price  for 
which  the  property  can  be  sold  in  the  market.*  If  the  place  where 
a  fire  occurs  is  not  a  fair  market,  the  value  of  the  goods  at  the  near- 
est fair  market,  less  the  cost  of  transportation,  is  the  value  which 
is  recoverable.*  The  cost  to  the  purchaser  in  possession,  and  not  to 
the  seller  who  attempts  to  retain  a  secret  lien  for  the  purchase  money, 
is  the  value  of  property  which  must  be  paid  by  an  insurer  under  a 
policy  stating  that  the  loss  is  payable  to  vendor  and  vendee  as  their 
interests  may  appear,  it  being  understood  that  the  title  is  in  the  ven- 

18.  Dahms  v.  German  Fire  Ins.  Co.,  (N.S.)  873  (age  of  whisky  consid- 
153  la.  168,  132  N.  W.  870,  Ann.  Cas.  ered). 

1913D  1301.  Note:  L.R.A.1915E  491. 

19.  Grubbs  v.  North  Carolina  Home  2.  Read  v.  State  Ins.  Co.,  103  la. 
Ins.  Co..  108  N.  C.  472,  13  S.  E.  236,  307,  72  N.  W.  665,  64  A.  S.  R.  180. 
23  A.  S.  R.  62.  3.  Birmingham  Fire  Ins.  Co.  v.  Pul- 

Note:  L.R.A.1915E  489,  490.  ver,  126  111,  329,  18  N,  E.  804,  9  A. 

20.  Liverpool,  etc.,  Ins.  Co.  v.  Mc-  S.  R.  598. 

Fadden,  170  Fed.  179,  95  C.  C.  A.  4.  Prussian  Nat.  Ins.  Co.  v.  Law- 
429,  27  L.R.A.(N.S.)  1095.  rence,  221  Fed.  931.  137  C.  C.  A.  501, 

1.  Mechanics'    Ins.    Co.    of    Phila-  L.R.A.1915E  489  (bar  fixtures  in  pro- 
delphia  v.  Hoover  Distilling  Co.,  182  hibition  territory). 
Fed.  590,  105  C.  C.  A.  128,  31  L.R.A. 
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dor,  where  the  property  has  been  tamed  over  to  the  purchaser  abso- 
lutely for  a  sum  evidenced  by  cash  and  notes,  which  has  mostly 
been  paid  so  that  the  seller  asserts  no  claim  under  its  lien.*  In  deter- 
mining the  amount  of  liability  of  an  insurer  for  a  total  loss  of  a 
building  the  market  value  of  Uie  proper^  destroyed  does  not  neces- 
sarily govern.  The  insurer  is  liable  for  the  actual  cash  value  of 
the  property  as  it  stood  at  the  time  of  the  loss,  taking  into  considera- 
tion the  cost  of  rebuilding  and  allowing  for  the  difference  in  value 
of  the  new  building  and  the  value  of  the  old  btiilding  when  destroyed.* 
The  measure  of  damages  on  an  open  policy,  specifying  that  damages 
are  to  be  estimated  at  the  "true  and  actual  cash  value  of  the  prop-  • 
erty  at  the  time  the  loss  may  happen,"  is  that  which  was  agreed 
upon  by  the  parties.  Under  such  a  policy  the  option  of  the  insurer 
to  rebuild  does  not  influence  the  measure  of  damages.'  The  claim 
that  a  particular  fire  loss  is  within  a  provision  of  an  insurance  policy 
on  the  property,  to  the  effect  that  the  liability  of  the  insurer  shall 
not  exceed  the  cost  of  repairing  or  replacing  the  property  lost,  is  an 
affirmative  defense,  and  must  be  pleaded.'  It  is  sometimes  provided 
by  statute  that  a  fire  insurance  company  shall  not  be  permitted  to 
deny  that  the  property  insured  is  worth  the  full  amount  of  the  insur- 
ance on  it,  and  such  statutes  have  been  held  constitutional.' 

479,  Valued  Policies. — ^The  value  of  property  insured  against  loss 
by  fire  is  sometimes  fixed  in  the  policy,  and,  as  in  the  case  of 
marine  insurance,**  the  value  fixed  is  conclusive  in  the  absence 
of  fraud.**  But  notwithstanding  a  valuation  in  a  policy  if  it  pro- 
vides that  the  insurer  shall  be  liable  only  for  a  stated  per  cent  of 
the  actual  cash  value,  the  value  is  open  to  proof.**  In  several  juris- 
dictions the  statutes  require,  in  the  case  of  a  policy  on  realty,  the 
insurer's  agent  to  fix  the  insurable  value  of  the  property,  which  shall 
be  the  amount  recoverable  for  a  total  loss.    Such  a  statute  is  valid,*' 

5.  Post  Printing,  etc.,  Co.  v.  North  9.  Orient  Ins.  Co.  of  Hartford  v. 
America  Ins.  Co.,  189  Pa.  St.  300,  42  Daggs,  172  U.  S.  557,  19  S.  Ct.  281, 
Atl.  192,  44  L.R.A.  272   (great  dif-  43  U.  S.  (L.  ed.)  552. 

ference  in  value  due  to  articles  being  10.  See  supra,  par.  467. 

patented  machines).  11.  Millandon   v.    Western    Marine, 

6.  State  Ins.  Co.  of  Des  Moines  v.  etc.,  Ins.  Co.,  9  La.  27,  29  Am.  Dec. 
Taylor,  14  Colo.  499,  24  Pao.  333,  20  433;  Luce  v.  Dorchester  Mut.  Fire  Ins. 
A.  S.  R.  281;  Stenzel  v.  Philadelphia  Co..  105  Mass.  297,  7  Am.  Rep.  522. 
Fire  Ins.  Co.,  110  La.  1019,  35  So.  271,  12.  Brown  v.  Quincy  Mut.  Fire  Ins. 
98  A.  S.  R.  481.  Co.,  105  Mass.  396,  7  Am.  Rep.  538. 

7.  Commonwealth  Ins.  Co.  v.  Sen-  13.  Hartford  Fire  Ins.  Co.  v.  Red- 
nett,  37  Pa.  St.  205,  78  Am.  Dec.  418.  ding,  47  Fla.  228,  37  So.  62,  110  A. 

8.  Mechanics'  Ins.  Co.  of  Philadel-  S.  R.  118,  67  L.R.A.  518;  Daggs  v. 
phia  V.  Hoover  Distilling  Co.,  182  Orient  Ins.  Co.,  136  Mo.  382,  38  S. 
Fed.  590,  105  C.  C.  A.  128,  31  L.R.A.  W.  85,  58  A.  S.  R.  638,  35  L.R.A. 
(N.S.)  873.  227. 
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and  policy  provisions  conflicting  with  it  axe  void,**,  as  the  insured 
cannot  waive  the  benefits  of  the  statute.**  Such  a  statute  does  not, 
however,  preclude  the  insurer  from  showing  that  the  criminal  conduct 
of  the  insured  caused  the  loss,  or  that  he  exercised  fraud  on  the  agent 
making  the  valuation.**  If  several  concurrent  policies  of  fire  insur- 
ance are  written  with  the  consent  of  the  respective  insurers,  and  the 
property  is  wholly  destroyed  by  fire,  such  policies  as  well  as  single 
policies  are  governed  by  a  statute  making  the  amount  of  insurance 
written  condusive  as  to  the  value  of  the  property  insured  and  the 
true  amount  of  loss  and  measure  of  damages  when  so  destroyed.  In 
such  case  the  aggregate  of  the  concurrent  policies  must  be  taken  as 
the  true  value  of  the  property  destroyed,  and  each  insurer  is  liable 
for  the  full  amount  of  his  policy.*'  The  neglect  or  omission  of  an 
insurance  agent  to  make  an  examination  of  property  insured  and 
fix  its  insurable  value  as  required  by  statute  cannot  defeat  or  affect 
the  operation  of  the  statute  to  make  the  amount  stated  in  the  policy 
the  measure  of  recovery  in  case  of  a  total  loss,**  and  a  submission  to 
arbitration  of  the  amount  of  loss  on  a  building  insured  is  not  a  waiver 
of  the  benefits  of  a  statute  making  the  amount  stated  in  the  policy 
the  measure  of  damages,  and  does  not  operate  to  limit  the  recovery 
on  the  policy  to  the  award  of  the  arbitrators.*"  A  general  statute 
making  all  policies  on  real  property  valued  ones  has  been  held  to 
apply  to  contracts  made  in  other  states  on  real  property  within  the 
state,**  and  such  a  statute  applies  in  favor  of  a  builder,  who,  as  such, 
•has  procured  a  policy  of  insurance  on  a  building  which  he  is  con- 
structing under  a  contract  with  the  owners  of  real  property,  in  which 
real  property  such  builder  has  no  interest.*  Again,  machinery  affixed 
to  a  mill  and  which  would  be  considered  as  part  of  the  realty  for 
most  purposes  must  be  held  to  be  realty  within  the  meaning  of  a 
statute  making  all  policies  on  realty  valued  ones.* 

14.  Germania  Ins.  Co.  v.  Ashby,  112  Co.,  123  Mo.  403,  27  S.  W.  718,  45 
Ky.  303,  65  S.  W.  611,  99  A.  S.  B.  A.  S.  R.  570,  26  L.R,A.  107  and  note; 
295;  Home  Fire  Ins.  Co.  v.  Bean,  42  Oehkosh  Gas-Light  Co.  v.  Germania 
Neb.  537,  60  N.  W.  907,  47  A.  S.  B.  Tire  Ins.  Co.,  71  Wis.  454,  37  N.  W. 
711;  McCarty  v.  Piedmont  Mut  Ins.  819,  5  A.  8.  R.  233. 

Co.,  81  S.  C.  152,  62  S.  E.  1, 18  L.R.A.      18.  Queen  Ins.  Co.  v.  Leslie,  47  Ohio 

(N.S.)  729  (valuation  conclusive  after  St.  409,  24  N.  E.  1072,  9  L.R.A.  45. 
sixty  days) ;  ReiUy  v.  Franklin  Ins.      19.  Seyk  v.  Millers'  Nat.  Ins.  Co., 

Co.  of  St.  Louis,  43  Wis.  449,  28  Am.  74  Wis.  67,  41  N,  W.  443,  3  L.R.A. 

Rep.  552;  Oshkosh  Gas-Light  Co.  v.  523. 

Germania  Fire  Ins.  Co.,  71  Wis.  454,       20.  Seyk  v.  Millers'  Nat.  Ins.  Co., 

37  N.  W.  819,  5  A.  S.  R.  233.  74  Wis.  67.  41  N.  W.  443,  3  L.R.A. 

15.  Quoen  Ins.  Co.  v.  Leslie,  47  Ohio  523. 

St.  409.  24  N.  E.  1072,  9  L.R.A.  45.  1.  King    v.    Phoenix    Ins.    Co.    of 

16.  Hartford  Fire  Ins.  Co.  v.  Red-  Brooklyn,  195  Mo.  290,  92  S.  W. 
ding,  47  Fla.  228,  37  So.  62,  110  A.  892,  113  A.  S.  B.  678,  6  xVnn.  Cas. 
S.  R.  118,  67  L.R.A.  518.  618. 

17.  Havens  v.   Germania  Fire  Ins.  2.  Havens   v.    Germania    Fire    Ins. 
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480.  Extent  of  Interest  of  Insured. — Ordinarfly  the  recovery  of 
the  insured  is  limited  to  the  value  of  his  interest  in  the  property, 
and  a  policy  covering  merchandise  of  third  persons  which  is  stated 
to  cover  the  liability  of  the  insured  as  carrier  and  warehouseman 
is  not  for  the  benefit  of  the  owners  but  covers  only  the  interest  of 
the  insured.*  A  policy  on  goods,  issued  to  a  carrier,  is  broad  enough 
to  include  its  liability  for  tibe  loss  of  goods  belonging  to  others,*  but 
a  carrier's  liability  on  a  collateral  contract  to  procure  insurance  on 
the  property  of  shippers  is  not  covered  by  a  policy  of  insurance  "to 
cover  the  liability  of  the  insured  as  carriers  and  warehousemen."  * 
Where  a  building  supported  by  a  party  wall  is  insured  and  such 
wall  is  destroyed  the  insured  may  recover  the  diminution  in  the 
value  of  his  building  caused  thereby,  which  may  include  the  full 
value  of  the  wall.*  The  amount  payable  to  an  insured  tenant  is  the 
present  value  of  his  unexpired  term  based  on  the  difference  between 
the  rental  value  of  the  premises  and  the  reserved  rental,'  and  in  the 
case  of  a  life  lease  the  same  principle  applies,  the  insured  being  entitled 
to  recover  the  present  worth  of  the  difference  between  the  rental  value 
of  the  property  and  what  he  has  agreed  to  pay  for  it  for  the  prob- 
able duration  of  the  life  on  which  the  lease  depends.*  But  when 
a  tenant  for  life  intending  to  insure  the  property  for  the  benefit  of 
himself  and  the  remaindermen  receives  a  policy  for  the  full  value 
of  the  fee,  by  mistake  of  the  insurer,  who  accepts  the  full  premium, 
the  insured  may  recover  the  full  value  of  the  policy  after  loss,  as 
trustee  for  the  remaindermen.'  On  similar  ground  recovery  has 
been  allowed  for  the  full  value  of  the  premises  under  a  policy  issued 
to  a  husband  in  possession  and  enjoyment,  with  his  wife,  of  her 
real  and  personal  property,  with  an  inchoate  right  of  curtesy,  the 
intention  being  evinced  to  insure  the  whole  ownership.^"  Where 
the  insured  holds  the  property  under  a  conditional  sale,  he  cannot, 
on  its  destruction  by  fire,  recover  for  the  full  value  of  the  property, 
but  only  the  sura  which  he  has  paid  under  the  contract  of  sale,  if 

Co.,  123  Mo.  403,  27  S.  W.  718,  45   Co.,  109  Me.  274,  83  All.  801,  Ann. 
A.  S.  R.  570,  26  L.R.A.  107.  Cas.  1913E  738.  42  L.R.A.{N.S.)  135 

3.  Minneapolis,  etc.,  R.  Co.  v.  Home  and  note. 

Ins.  Co.,  55  Minn.  236,  56  N.  W.  815,  8.  Getchell  v.  Mercantile,  etc.,  Ins. 

22  L.B.A.  390.  Co.,  109  Me.  274,  83  AtL  801,  Ann. 

4.  Crowley  v.  Cohen,  3  B.  &  Ad.  Cas.  1913E  738,  42  L.R.A.(N.S.)  135. 
478,  23  E.  C.  L.  124,  13  Eng.  Rul.  9.  Welsh  v.  London  Assur.  Corp., 
Cas.  314.  151  Pa.  St,  607,  25  AtL  142,  31  A.  S. 

5.  Minneapolis,  etc.,  R.  Co.  v.  Home  R.  786.  And  see  Sampson  v.  Qrogan, 
Ins.  Co.,  55  Minn.  236,  56  N.  W.  815,  21  R.  I.  174,  42  AtL  712,  44  L.R.A. 
22  L.R.A.  390.  711   (holding  life  tenant  to  be  trus- 

6.  Citizens'  Fire  Ins.  Co.  v.  Lock-  tee). 

ridge,  132  Ky.  1,  116  S.  W.  303,  20       10.  Trade  Ins.  Co.  v.  Barradiff,  45 
L.R.A.(N.S.)  226.  N.  J.  L.  543,  46  Am.  Rep.  792. 

7.  Getchell  v.  MercantUe,  etc.,  Ins. 
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it  stipulates  that  the  title  shall  renuun  in  the  vendor  until  full  pay- 
ment has  been  made,  and  there  is  nothing  to  show  that  the  purchaser 
has  suffered  any  damage  other  than  ttie  loss  of  his  payments.*^ 
Where  a  loss  payable  clause  has  been  added  to  a  policy  issued  to 
the  owner  the  insurer's  liability  is  not  limited  to  the  amount  of  the 
payee's  debt,  so  as  to  entitle  it  to  the  benefit  of  salvage  obtained 
by  the  payee,  but  it  still  remains  liable  as  on  its  original  under- 
taking." So  far  as  the  mortgagee  is  concerned,  however,  such  a 
policy  covers  only  such  interest  as  he  has  at  the  issuing  of  the  policy, 
and  cannot  entitle  him  to  indemnity  for  loss  suffered  because  of 
further  loans  made  by  him  and  secured  by  mortgages  on  the  insured 
property.**  Where  a  mortgagee  secures  a  policy  for  his  own  benefit 
and  in  his  own  name,  a  recovery  is  limited  to  the  amount  of  his 
debt,**  and  while  it  is  sometimes  held  that  such  a  policy  is  an  insur- 
ance of  the  debt,  the  better  rule  is  that  on  the  destruction  of  the 
property  the  insured  may  recover  irrespective  of  the  sufficiency  of 
the  balance  of  the  property  to  pay  the  debt.** 

481.  Loss  of  Rents. — Under  a  policy  'insuring  against  liability  to 
pay  rent  in  ca^e  of  the  destruction  of  a  building  the  tenant  cannot 
recover  rent  paid  by  him  after  the  landlord  re-entered  for  the  purpose 
of  rebuilding,  his  re-entry  having  the  legal  effect  to  suspend  the 
rent,  though  the  re-entry  was  made  under  an  agreement  for  the  pay- 
ment of  rent  during  the  rebuilding.**  But  if  the  re-entry  wa5  made 
under  such  circumstances  as  not  to  relieve  the  tenant  from  liability 
for  rent  the  insurer  is  liable,  notwithstanding  the  subsequent  agree- 
ment to  pay  rent.*'  A  statement  by  the  insurer  to  the  insured,  that 
it  could  not,  by  reason  of  the  landlord  entering  for  the  purpose  of 
rebuilding,  be  discharged  from  liability  on  the  policy,  and  that  such 
defense  would  not  be  raised,  will  not  ^top  the  company  from  assert- 
ing its  discharge  from  further  liability  by  reason  of  an  entry  by 
the  landlord  under  an  agreement  with  the  tenant  to  continue  the 
payment  of  the  rent.*'  Wheye,  by  extraordinary  diligence,  the  in- 
sured repairs  damages  to  a  building,  the  rents  of  which  are  insured, 
within  the  time  fixed  by  the  lease  containing  a  provision  against 
interruption  of  rents,  the  insurer  is  not  liable  for  the  extra  expense 

11.  Tabbnt   v.   American    Ins.   Co.,   14  Am.  Rep.  271. 

185  Mass.  419,  70  N.  E.  430,  102  A.  Notes:  20  Am.  Dec.  512;  54  Am. 

S.  R.  353.  Dec  693  et  seq. 

12.  Eureka  Ins.  Co.  ▼.  Robinson,  56  16.  Heller  v.   Royal   Ins.   Co.,   133 
Pa.  St.  256,  94  Am.  Dec.  65.  Pa.   St   152,  19   Atl.  349,  7   L.R.A. 

13.  Attleborough     Sav.     Bank     v.  411. 

Security  Ins.  Co.,  168  Mass.  147,  46  17.  Heller  v.   Royal   Ins.   Co.,   177 

N.  E.  390,  60  A.  S.  B.  373.                <  Pa.  St.  262,  35  Atl.  726,  34  L.BA. 

14.  Note:  54  Am.  Deo.  695.  600. 

15.  Eicplsior  Fire  Ins.  Co.  v.  Roval  18.  HeUer  v.   Boyal   Ins.   Co.,  133 
Ins.  Co.  of  Liverpool,  55  N.  Y.  343,  Pa.  St.  152,  19  Atl.  349,  7  L.R.A.  411. 
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due  to  nishing  the  work.^*  In  the  case  of  a  policy  issued  to  a  lessee 
who  has  sublet  at  a  profit,  on  the  premises  being  rendered  untenant- 
able by  fire,  causing  a  cessation  of  rent  under  the  lease  and  sublease, 
the  insured  may  recover  the  difference  between  the  rent  payable  by, 
and  the  rent  payable  to,  him.^  In  the  absence  of  evidence  to  the 
contrary,  one  whose  rents  are  insured  is  presumed  to  have  discharged 
his  .obligations  under  the  contract,  in  case  of  loss,  to  take  immediate 
possession  of  the  premises  and  rebuild.^  Delay  in  rebuilding  a  struc- 
ture the  rents  of  which  are  insured,  owing  to  refusal  of  a  permit  by 
the  municipal  authorities,  so  that  tiie  rents  are  not  re-established  as 
soon  as  they  might  otherwise  have  been,  is  within  the  provisions  of 
the  policy  that  the  company  will  not  be  liable  for  loss  caused  by  order 
of  any  civil  authority.'  Where  a  policy  of  fire  insurance  on  rental 
requires  the  insured  to  carry  insurance  to  the  amount  of  the  gross 
rentfds  or  become  coinsurer  for  the  deficiency,  and  provides  that  the 
amount  recoverable  under  the  policy  shall  be  computed  on  the  basis 
of  rentals  in  force  at  the  time  of  a  fire,  the  amount  recoverable  is 
the  gross  rentals,  and  not  the  net  rentals  after  deducting  operating 
expenses.' 

482.  Coinsurance  Clause. — ^A  clause  in  a  fire  insurance  contract 
requiring  the  insured  to  keep  the  property  covered  by  the  policy 
insured  in  a  certain  amount,  and  stipulating  that  upon  his  failure 
so  to  do  the  insured  shall  be  considered  a  coinsurer  for  the  deficit, 
is  valid  and  enforceable,  even  under  a  statute  providing  that  when- 
ever property  shall  be  totally  destroyed  the  full  amount  of  the  insur- 
ance on  the  property  so  destroyed  shall  be  paid  by  the  insurer,  and 
when  the  property  shall  be  partially  damaged  the  insurer  shall 
pay  to  the  insured  such  amount  as  will  permit  him  to  restore  the 
damaged  property  to  its  original  condition.*  But  a  statute  making 
void  provisions  in  a  policy  limiting  the  liability  of  the  insurer  to  any 
amount  less  than  the  full  tunount  of  loss  if  it  does  not  exceed  the 
amount  of  insurance  is  valid  even  though  it  excepts  from  its  opera- 
tion insurance  on  baled  cotton,  and  the  provisions  of  such  a  statute 
are  not  waived  by  accepting  a  policy  containing  such  a  stipulation.' 

483.  Effect  of  Other  Insurance  Generally. — Ordinarily  the  recovery 
by  an  owner,  where  several  insurances  exist  on  his  property  for  more 

19.  Notes:  23  L.R.A.(N.S.)  124;  18  Assnx.  Co.  of  London,  155  Cal.  S&l, 
Ann.  Cas.  514.  101  Pac  911,  18  Ann.  Gas.  512,  23 

20.  Note:  16  LJl.A.(N.S.)  1055.      L.R.A.(N.S.)  123. 

1.  Palatine  Ins.  Co.  v.  O'Brien,  107  4.  Simon    v.    Qneen    Ina.    Co.    of 

Md.  341,  68  Atl.  484, 16  L.R.A.(N.S.)  America.  120  La.  477,  45  So.  396,  14 

1055.  Ann.  Cas.  847  and  note. 

'2.  Palatine  Ina.  Co.  v.  O'Brien,  107  6.  Dagger  v.  Mechanics',  ete.,  Ina. 

Md.  341,  68  AtL  484, 16  L.B.A.(N.S.)  Co.,  95  Tenn.  245,  32  S.  W.  6,  28 

1055.  L.B.A.  796. 
.     S.  Wliitn^  Estate  Co.  ▼.  Northern 
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than  its  value,  is  restricted  to  the  value  of  such  property.*  But  if 
each  of  several  insurers  contracts  to  pay  such  proportion  of  the  loss 
to  result  from  the  destruction  of  the  insured  premises  as  the  amount 
insured  by  him  bears  to  the  whole  insurance  efifected  on  the  prop- 
erty, neither  has  any  right  to  contribution  from  the  other,  nor  will 
the  payment  of  the  whole  loss  or  more  than  its  proportion  by  either  of 
them  affect  the  liability  of  the  other.'  Such  a  provision,  however, 
does  not  apply  in  the  case  of  a  subsequent  valued  policy  expressed 
as  intended  to  cover  that  part  of  the  property  left  uncovered  by  the 
prior  open  policy.'  One  holding  two  policies  on  the  same  property, 
executed  by  different  companies  on  the  same  day,  and  for  the  same 
amounts,  and  together  exceeding  the  amount  at  risk,  may  recover 
a  proportionate  part  of  a  loss  from  each  company,  or  mny  recover 
the  whole  amount  from  either,  and  leave  that  company  to  seek  con- 
tribution from  the  other,  where  each  policy  provides  that  it  shall 
not  be  held  to  cover  any  risk  already  covered  by  a  prior  policy ;  and 
that  the  policy,  so  far  as  it  covers  risks  not  already  covered  by  any 
prior  policy,  shall  not  be  considered  as  in  any  respect  affected  by  any 
subsequent  policy.'  A  provision  that  the  insurer  shall  be  liable  only 
for  its  pro  rata  share  of  the  entire  insurance  on  the  property,  whether 
valid  or  invalid,  applies  even  in  cases  where  existing  policies  are  by 
their  terms  rendered  void,  by  the  issuance  of  the  policy  containing 
the  clause,  so  that  from  the  date  of  the  latter  policy  it  is  the  only 
existing  insurance  on  the  property."  Such  a  provision  applies  to 
all  unenforceable  policies.**  But  a  provision  for  prorating  with 
other  policies  without  reference  to  the  solvency  or  liability  of  the 
insurers  has  been  deemed  not  to  apply  to  invalid  policies,  and  where 
the  policy  provides  merely  for  an  apportionment  of  the  loss,  without 
stipulating  that  there  shedl  be  such  apportionment  whether  the  other 
insurance  is  valid  or  not,  the  weight  of  authority  supports  the  rule 
that  a  policy  which  has  become  void  by  its  own  terms  is  not  to  ba 
taken  into  consideration  in  apportioning  the  loss.**  A  provision 
in  a  policy  that  in  case  of  any  other  insurance  on  the  property  insured, 
made  prior  or  subsequent  to  the  policy,  the  assured  shall  be  entitled 
to  recover  no  greater  proportion  of  the  loss  than  the  sum  insured 
bears  to  the  whole  amount  so  insured  therein,  applies  only  to  cases 

6.  MillandoD  ▼.  Western  Marine,  etc.,  Ins.  Co.,  9  La.  27,  29  Am.  Dec. 
etc.,  Ins.  Co.,  9  La.  27,  29  Am.  Dec.  433. 

433.  9.  Wiggin  v.  Suffolk  Ins.  Co.,  18 

7.  Hanover  Fire  Ins.  Co.  of  New  Pick.  (Mass.)  145,  29  Am.  Dec.  576. 
York  V.  Brown,  77  Md.  64,  25  AtL  10.  Webb  v.  Concordia  Fire  Ins.  Co., 
989,  27  AtL  314,  39  A.  S.  R.  386;  167  Mich.  144,  132  N.  W.  523,  36 
Fitzsimmons  v.  City  Fire  Ins.  Co.  of  LJl,A.{N.S.)  350. 

New  Haven,  18  Wis.  234,  86  Am.  Dec       11.  Note:  36  L.B.A.(N.S.)   350  et 

7fil  SGO 

9.  Millandon    v.    Western    Marine,      18.  Note:    86    L.R.A.(N.S.)     351. 
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where  the  insurance  covers  the  same  interests,  and  can  have  no  appli- 
cation to  insurance  obtained  upon  another  distinct  insurable  interest 
in  the  property. *•  Accordingly,  in  case  of  a  policy  issued  to  a  mort- 
gagor, the  provision  does  not  apply  to  a  policy  taken  out  by  the 
mortgagee  without  authority,**  and  a  policy  taken  out  by  one  who 
holds  the  proceeds  as  trustee  ex  maleficio  for  the  owner  is  not  as  to 
the  latter  "other  insurance"  although  he  has  obtained  the  benefit 
thereof  by  compelling  such  trustee  to  account  to  him  for  the  pro- 
ceeds where  he  did  not  in  any  other  way  ratify  .the  action  of  the 
latter  in  taking  out  such  policy.*'  The  rights  of  mortgagees  under 
a  policy  containing  a  union  mortgage  clause  are  not  affected  by  addi- 
tional insurance  taken  by  the  mortgagor  without  their  knowledge, 
although  the  policy  provided  that  in  the  event  of  other  insurance 
"the  insured"  can  recover  only  pro  rata,  and  a  rider  to  the  policy 
permits  other  insurance,  making  a  similar  provision  as  to  pro  rata 
liability,  "whether  such  other  insurance  applies  in  the  same  manner 
or  not,"  as  the  other  insurance  in  such  a  case  affects  only  the  insured, 
and  not  the  mortgagees.**  Insurance  of  a  lessor's  interest  in  the 
premises,  on  which  the  lessee  also  had  procured  insurance  for  the 
lessor's  benefit,  as  his  lease  required  him  to  do,  will  cover  such  part 
of  the  loss  insured  against  as  remains  after  the  application  of  the 
policies  taken  by  the  .lessee,  where  they  fail  to  cover  the  whole  los-s 
because  of  a  stipulation  in  them  for  prorating  with  all  other  insur- 
ance on  the  premises.*' 

484.  Apportionmeat  between  Compound  and  Specific  Policies. — 
There  is  a  conflict  in  the  authorities  as  to  the  rule  of  apportionment 
to  be  applied  as  between  compound  or  blanket  policies  and  specific 
policies.  Some  courts  have  held  the  pro  rata  clause  inapplicable  in 
the  case  of  blanket  and  specific  policies.  Thus  where  one  policy 
of  insurance  covers  a  building  only,  and  a  subsequent  policy  in 
another  company  covers  the  building  and  contents,  it  is  held  not  a 
case  of  double  insurance,  and  does  not  come  within  the  meaning  of 
the  pro  rata  clause.*^    Other  courts  have  held  that  in  the  case  of 

But  see  to  the  contrary   SeaviUe  v.  Co.,  262  IlL  158,  104  N.  E.  188,  50 

Aetna  Ins.  Co.,  8  Mont.  419,  20  Pac.  L.R.A.(N.S.)  1164. 

646,  3  L.R.A.  542.  15.  Niagara  Fire  Ins.  Co.  v.  Scam- 

13.  Niagara  Fire  Ins.  Co.  v.  Scam-  men,  144  111.  490.  28  N.  E.  919,  32 
mon,  144  lU.  490,  28  N.  £.  919,  32  N.  E.  914,  36  A.  8.  B.  432,  19  L.R.A. 
N.  E.  914,  36  A.  S.  B.  432,  19  L.R.A.  114. 

114;  Traders'  Ins.  Co.  t.  Pacand,  150  18.  Hardy  v.  Lancashire  Ins.   Co., 

III.  245,  37  N.  E.  460,  41  A.  S.  R.  166  Mass.  210,  44  N.  E.  209,  55  A.  S. 

355;  Home  Ins.  Co.  of  New  York  v.  R.  395.  33  L.R.A.  24L 

Koob,  113  Ky.  360,  68  S.  W.  453, 101  17.  Smi  Ins.  Office  v.  Varble,  103 

A.  S.  B.  354,  58  LJI.A.  58;   Aetna  Ky.  758,  46  8.  W.  486,  41  LJI.A.  792. 

Fire  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  18.  Sloat  v.  Royal  Ins.  Co.,  49  Pa. 

T.)  385,  30  Am.  Dec  00.  St  14,  88  Am.  Dee.  477;  Royal  Ins. 

14.  Eelley  v.  People's  Nat.  Fire  Ins.  Co.  v.  Eoedel,  78  Pa.  St  19,  21  Am. 
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blanket  and  specific  polides  the. blanket  policies  should,  on  the  loss 
of  all  the  property,  be  distributed  to  the  several  items  in  the  pro- 
portion that  the  insurance  bears  to  the  total  value,  and  if  there  is 
then  no  overinsurance  after  adding  the  specific  insurance,  the  specific 
insurance  may  be  recovered  without  regard  to  the  pro  rata  clause." 
Under  what  is  known  as  the  Vermont  rule  the  proportion  of  the 
value  of  the  property  destroyed  to  be  paid  by  each  underwriter  is 
that  which  the  amount  of  his  policy  bears  to  the  amount  of  all  the 
insurance  thereon,  although  some  of  the  policies  cover  other  prop- 
erty in  addition.  In  other  words  the  blanket  amount  is  applied  to 
the  different  items  covered  by  the  policy  in  proportion  to  their 
values.*'  Under  what  is  known  as  the  Connecticut  rule  in  appor- 
tioning the  loss  on  property  covered  by  blanket  policies  and  spe- 
cific policies,  all  of  which  provide  that  the  liability  shall  not  be 
greater  "than  the  amount  hereby  insured  shall  bear  to  the  whole 
insurance,"  the  blanket  policies  must  be  regarded  as  insuring  each 
item  to  the  entire  amount  unappropriated  when  it  is  reached,  and 
the  loss  must  be  adjusted  by  dividing  the  whole  property  into  items 
corresponding  to  those  in  the  specific  policies  for  the  purpose  of  tak- 
ing the  items  in  the  order  of  the  greatest  loss,  then  in  computing 
the  amount  of  insurance  on  the  first  item,  apply  the  full  amount 
of  the  blanket  insurance,  and  in  computing  the  subsequent  items, 
follow  the  same  procedure,  save  that  the  total  amount  of  insurance 
l)e  reduced  by  the  amount  of  blanket  insurance  already  exhausted 
upon  former  items,  and  the  amount  of  insurance  under  any  given 
blanket  policy  be  likewise  reduced  by  the  amotmt  thereof  used  in 
prior  adjustments.*  The  order  in  which  the  items  shall  be  taken 
up  depends  on  an  arbitrary  method  of  selection,  in  which  the  con- 
sideration influencing  the  choice  should  be  what  under  the  circum- 
stances of  the  case  best  satisfies  the  ends,  of  fairness  and  justice  as 
between  the  insurers,  the  assured  being  given  his  rightful  amount 
of  indemnity.  If  equity  is  best  accomplished  by  placing  the  greatest 
losses  first,  that  order  will  be  adopted.*.  Other  courts  have  held 
that  a  policy  covering  two  parcels  of  property  covers  each  parcel 
to  its  full  amount  in  case  of  injury  to  one  alone,  within  the  meaning 

Rep.  1;  Clarke  v.  Western  Assur.  Co.,  1.  Schmaekle  v.  London,  etc,  Fire 
146  Pa.  St.  561.  23  Atl.  248,  28  A.  Ins.  Co.,  75  Conn.  397,  53  AtL  863, 
S.  R.  821, 15  L.R.A.  127.  96  A.  S.  R.  233,  60  L.R.A.  536;  Gal- 
Notes:  L.R.A.1915B  509;  Ann.  Cas.  limund  v.  Oermania  Fire  Ins.  Co.,  82 
1914A  667.  N,  J.  L.   618,  83  AU.  1108,  L.R.A, 

19.  Ogden  v.  East  River  Ins.  Co.,  1915B  509  and  note. 

50  N.  Y.  388,  10  Am.  Rep.  492.  Note:  Ann.  Cas.  1914A  666. 

20.  Taber  v.  Continental  Ins.  Co.,  2.  Schmaelzle  v.  London,  etc..  Fire 
213  Mass.  487,  100  N.  E.  636,  Ann.  Ins.  Co.,  75  Conn.  397,  53  Atl.  8C3, 
Cas.  1914A  664  and  note.  96  A.  S.  R.  233,  60  L.R.A.  536. 


Note:  L.R.A.1915B  513. 
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of  another  policy  covering  the  injured  parcel  only,  which  provides' 
^hat  in  case  of  loss  the  insurer  shall  not  be  liable  for  a  greater 
proportion  of  the  loss  than  the  policy  bears  to  the  whole  insurance.' 

485.  Duties  of  Insured  after  Loss. — ^Where  all  property  was  injured 
by  fire,  water,  or  smoke,  the  insured  need  take  no  steps  to  segre- 
gate his  property,  under  a  policy  which  provides  that  damaged 
and  undamaged  property  shall  be  separated  and  cared  for  in  such 
manner  as  to  protect  the  undamaged  portion  from  further  deteriora- 
tion.* Nor  need  a  mechanic's  lien  holder  insured  against  loss  continue 
tho  prosecution  of  his  lien  after'  a  loss  has  occurred  destroying  the 
building  on  which  the  lien  exists.* 

486.  Interest. — Interest  is  recoverable  on  a  loss  by  fire  from  the 
time  when  the  amount  payable  has  been  made  certain  and  has  become 
due,*  especially  where  it  is  only  by  th«  allowance  of  interest  that 
the  court  can  compensate  the  plaintiff  for  what  he  has  suffered  by 
reason  of  the  delay  resulting  from  the  defendant's  wrongful  act  in 
refusing  payment.'  And  in  a  recent  case  the  court  goes  so  far  as 
to  hold  that  a  stipulation  in  a  policy  that  no  interest  shall  be  allowed 
on  the  amount  of  the  loss  is  against  public  policy  and  is  therefore 
void.* 

487.  Set-off  and  Counterclaim. — A  provision  in  a  policy  that  a  los.<» 
shall  be  paid  in  sixty  days  after  proof  has  been  made  of  adjust- 
ment thereof,  "the  amount  of  the  premium  note,  without  discount, 
if  unpaid,  and  all  suins  due  to  the  company  from  the  insured,  when 
such  loss  becomes  due,  being  first  deducted,"  compels  the  a.«surcd  to 
submit  to  the  deduction  of  the  premium  note  at  all  events,  if  unpaid, 
by  whomsoever  it  may  have  been  given.'  But  a  counterclaim  based 
upon  a  premium  note  is  not  sustainable  when  the  promise  in  the  note 
is  to  pay  a  designated  sum  "in  such  portions  and  at  such  times  as 
tho  directors  of  such  company,  agreeably  to  their  act'  of  incorpora- 
tion and  by-laws,  may  require,"  unless  the  diroot  irs  have  declared 
such  notes  or  some  portion  thereof  due  and  payable.^*  The  assign- 
ment of  a  policy  assented  to  by  the  insurers  by  a  memorandum  reserv- 
ing to  themselves  all  rights  expressed  therein  "regarding  premium 

3.  Page  V.  S\m  Ins.  Office,  74  Fed.   Amfirican  Fire  Ins.  Co.,  10  Mont.  340, 
203,  36  U.  S.  App.  672,  20  C.  C.  A.   25  Pae.  953,  24  A.  S.  R.  50. 

397,  33  L.R.A.  249.  7.  ncmhard    v.   Rochester    German 

4.  Winchester  v.  North  British,  etc..   Ins.  Co.,  79  Conn.  388,  C5  Atl.  134, 
Ins.  Co.,  ](]0  Cal.  1,  116  Pac.  63,  35  8  Ann.  Cos.  298. 

L.R.A.(N.S.)  401.  8.  Modern  Brotherhood  of  Amoricn 

5.  Roval  Tn.s.  Co.  v.  Stinson,  103  U.  Lodge  v.  Bailev,  (Okla.)  150  Pac.  673, 
S.  25.  20  U.  S.  (L.  ed.)  473.  L.B.A.1916A  551  and  note. 

6.  Palatine  Ins.  Co.  v.  O'Brien.  107  9.  Union  Ins.  Co.  v.  Grant,  68  Me. 
Md.  3Jt,  63  Atl.  484,  16  L.R.A.(N.S.)  229,  28  Am.  Rep.  42. 

1055;  Hardv  v.  Lonoasliire  Ins.  Co.,       10.  Hagan   v.  Merchants,  etc.,  Ins. 
166  Mnsti.  210,  44  N.  E.  209.  55  A.  S.   Co..  81  la.  321,  46  N.  W.  1114,  25  A. 
R.   395,   .33  L.R.A.   241;    Randall   v.    R.  R.  493, 
R.  C.  L.  XIV.— 83.  1313 
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notes,  debts,  etc.,"  where  by  the  terms  of  the  policy  such  assent  is 
made  necessary  to  an  assignment,  entitles  the  insurers  to  deduct  from 
a  loss  payable  to  the  assignee  all  premium  notes  and  other  debts 
then  due  them  from  the  assignor,  which,  according  to  the  provisions 
of  the  policy,  they  might  have  deducted  if  there  had  been  no  assign- 
ment. But  where  a  loss  is  already  due  to  the  assignor  on  a  previous 
policy  from  the  same  insurers,  containing  similar  provisions  as  to 
deductions,  which  policy  has  never  been  assigned,  all  indebtedness 
due  from  the  assignor  to  the  insurers  must  be  first  deducted  from 
that  loss,  leaving  the  balance  only  to  be  applied  to  a  loss  accruing 
on  the  policy  subsequently  executed  and  assigned.**  An  appropria- 
tion by  the  owner  of  insured  property,  which  is  destroyed,  of  the 
proceeds  of  the  sale  of  the  debris,  after  total  loss,  to  his  own  use. 
would  be  an  act  of  the  owner,  but  such  act  would  not  invalidate 
the  insurance  of  the  mortgagee,  or  cast  upon  him  the  burden  of 
proving  the  amount  realized  from  such  sale.** 

Life  Insurance 

488.  Share  in  Tontine  Fund. — Some  courts  hold  that  in  the  absence 
of  fraud  the  holder  of  a  tontine  policy  is  not  entitled  to  an  account- 
ing,** but  others  maintain  that  the  holder  of  such  a  policy  is  entitled, 
upon  its  maturity,  to  an  accounting  by  the  insurer  of  the  amount  due 
upon  it.  Where  a  suit  for  this  purpose  is  permitted,  the  other  mem- 
bers of  the  class  are  not  necessary  parties  to  the  action.** 

489.  Deductions  and  Offsets. — Of  course  as  between  the  insurer 
and  insured  the  usual  rule  as  to  set-oflfs  apply.*'  While  there  is 
some  authority  to  the  contrary,*'  the  better  rule  seems  to  be  that  a 
provision  in  a  life  insurance  policy  which  provides  for  cash  loans 
on  it,  authorizing  the  insurer  to  deduct  any  indebtedness  to  it  from 
the  face  of  the  policy  in  making  settlement  of  the  amount  due  there- 
under, does  not  cover  debts  growing  out  of  tronsactions  extraneous 
to  the  contract,  such  as  indebtedness  incurred  by  the  insured  while 
acting  as  agent  for  the  insurer.*'  Where  a  policy  stipulated  for 
annual  payment  of  premiums  in  advance  but  it  was  agreed  that  the 
insured  might  pay  quarterly  in  advance  and  he  died  after  payment 
for  the  first  quarter,  the  insurer  is  entitled  to  have  the  premiums  for 

11.  Wiggin  V,  Suffolk  Ins.  Co.,  18      15.  Lawrence  v.  Penn  Mut.  Life  Ins. 
Pick.  (Mass.)  146,  29  Am.  Dec.  576.   Co.,  113  La.  87,  36  So.  898,  1  Ann. 

12.  Reed  v.  Firemen's  Ins.  Co.,  81   Cas.  965. 

N.  J.  L.  523,  80  Atl.  462,  35  L.R.A.      Note:  37  L.R.A.(N.S.)  557. 
(N.S.)  343.  16.  Note:   37   L.R.A.(N,S,)    557. 

13.  Note:  28  L.R.A.(N.S.)   559,  17.  Anson  v.  New  York  life  Ins. 

14.  Equitable  Life  Assur.   Soc.  of  Co.,  252  lU.  369,  96  N.  E.  846,  37 
United  States  v.  Winn,  137  Ky.  641,  L,R.A.(N.S.)  656. 

126  S.  W.  153,  28  L.R.A.(N.S,)  558. 
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the  remaining  three  quarters  of  the  current  year  deducted  from  the 
amount  of  the  policy  hefore  paying  it^* 

'Accident  or  Hedtth  Ituuranee 

490,  In  GeneraL — In  .the  absence  of  a  provision  to  the  contrary 
a  claim  for  weekly  indemnity  and  one  for  a  specified  injury  may 
be  maintained  where  the  total  claim  does  not  exceed  the  face  of  the- 
policy,**  and  an  accident  insurance  company  cannot  escape  liability 
on  its  contract  for  weekly  indemnity  during  a  certain  period,  for  total 
disability  caused  by  an  accident  which,  among  other  things,  results 
in  loss  of  a  limb,  because  provision  for  such  indemnity  is  made  sub- 
ject to  subsequent  provisions,  one  of  which  is  that,  if  injury  results 
in  loss  of  such  liinb,  a  specified  sum  less  than  the  claim  for  total 
disability  shall  be  paid,  whereupon  the  policy  shall  be  surrendered, 
and  another  of  which  provides  that  in  no  event  will  claim  for  weekly 
indemnity  be  valid,  if  a  valid  claim  for  any  of  the  amounts  provided 
for  special  injuries  can  be  based  upon  the  same  accident  and  result- 
ing injury, — at  least  where,  among  the  provisions  for  special  allow- 
ances, is  one  to  the  effect  that,  if  the  injuries  result  in  total  disability, 
the  indemnity  shall  be  the  sum  per  week  named  on  the  face  of  the 
policy  for  a  certain  period,  provided  the  disability  continue  so  long.** 
Where  an  accident  policy  insures  against  disability  and  loss  of  time, 
and  there  has  been  no  loss  of  time  or  disability,  no  recovery  can  be 
had  for  accidental  injuries.* 

491.  Total  Disability. — ^Accident  policies  usually  provide  for  peri- 
odical indemnity  for  "total  disability,"  or  what  is  usually  considered 
its  equivalent,  for  injuries  disabling  the  insured  from  transacting 
any  of  the  duties  pertaining  to  his  occupation.'  Total  disability  is 
nec^sarily  a  relative  matter,  and  must  depend  chiefly  on  the  peculiar 
circumstances  of  each  case.  It  must  depend  largely  upon  the  occu- 
pation and  employment  and  the  capabilities  of  lie  person  injured.* 
The  rule  prevailing  in  most  jurisdictions  is  that  the  "total  disability" 
contemplated  by  an  accident  insurance  policy  does  not  mean,  as  its 
literal  construction  would  require,  a  state  of  absolute  helplessness 
which  can  result  only  from  loss  of  reason,  since  as  long  as  one  is  ii> 
full  possession  of  his  mental  faculties  he  is  capable  of  transacting 

18.  Bracher  t.  Equitable  jLife  Assn.  153  Ala.  630,  45  So.  166,  15  L.R.A. 
Soe.  of  United  States,  186  N.  Y.  62,   (N.S.)  252. 

78  N.  E.  714, 116  A.  S.  R.  533;  Albert  2.  Note:  7  Ann.  Cas.  817. 

V.  Mataal  Life  Ins.  Co.,  122  N.  C.  92,  3.  Industrial  Mut.  Indemnity  Co.  t. 

30  S.  E.  327,  65  A.  S.  R.  693,  Hawkins,  94  Ark.  417,  127  S.  W.  457, 

19.  Note:  28  L.R.A.(N.S.)   730.  21  Ann.  Cas.  1029,  29  L.R.A.(N.S.) 

20.  Anderson  v.  Aetna  Life  Ins.  Co.,  635;  Brotherhood  of  Locomotive  Fire- 
75  N,  H.  375,  74  AtL  1061,  28  L.R.A.  men,  etc.  v.  Aday,  97  Ark.  425,  134  8. 
(N.S.)  730.  W.  928,  34  L.R.A.(N.S.)  126. 

1.  Aetna  Life  Ins.  Co.  ▼.  Lasseter,      Note:  7  Ann.  Cas.  815. 
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some  part  of  his  business,  whatever  it  may  be,  although  he  is  incapable 
of  physical  action.  On  the  contrary,  tliese  courts,  giving  considera- 
tion to  the  object  of  the  contract,  hold  that  the  "total  disability" 
contemplated  by  the  agreement  is  inability  to  do  substantially  all  of 
the  material  acts  necessary  to  the  prosecution  of  the  insured's  business 
or  occupation  in  substantially  his  customary  and  usual  manner.  If 
the  prosecution  of  the  business  requires  the  insured  to  do  several 
acts  and  perform  several  kinds  of  labor,  and  he  is  able  to  do  and 
perform  one  only,  he  is  as  effectually  disabled  from  performing  his 
basiness  as  if  he  were  unable  to  do  anything  required  to  be  done, 
and  while  remaining  in  that  condition  he  suffers  loss  of  time  in  the 
business  of  his  occupation.*  Nor  does  the  provision  contemplate 
absolute  physical  inability  to  transact  any  kind  of  business  pertaining 
to  one's  occupation,  but  it  is  sufficient  if  his  injuries  are  such  that 
common  care  and  prudence  require  him  to  desist  from  transacting 
any  such  business  in  order  to  effect  a  cure.'  And  the  fact  that  the 
insured  may  be  able  for  an  inappreciable  period  of  time  to  perform 
his  accustomed  labor  does  not  prevent  a  recovery,  where  he  is  actu- 
ally totally  disabled  from  following  any  avocation.*  The  provision 
does  apply,  however,  and  prevent  a  recovery  where  the  insured  is 
able  to  do  practically  all  of  his  business,  though  his  efficiency  is  some- 
what impaired.'  If,  by  reason  of  an  injury  insured  against,  the 
insured  actually  loses  time  from  his  business,  he  is  entitled  to  recover 
the  money  value  thereof,  although  his  salary  is  continued  during 
his  disability,  when,  under  the  policy,  he  has  a  right  to  be  indem- 
nified against  the  loss  of  the  money  value  of  his  time  during  disability 
arising  from  accident.^  Where  a  person  is  insured  as  engaged  in 
two  employments  to  recover  he  must  be  wholly  disabled  from  the 
prosecution  of  business  in  both  capacities.'  The  fact  that  the  insured 
is  incap'acitated  to  follow  his  usual  occupation  does  not  render  him 
totally  disabled  where  he  is  capable  of  earning  as  much  or  more  in 
some  other  employment,***  but  an  insured  who  is  a  manual  laborer 

4.  Turner  v.  Kdelity,  etc.,  Co.  of  Wis.  174,  30  N.  W.  237,  58  Am.  Rep 
New  York,  112  Mich.  425,  70  N.  W.  863. 

898,  67  A,  S.  R.  428,  38  L.R.A.  529;  Notes:  38  L.R.A.  531;  7  Ann.  Cas. 

Lobdill  V.  Laboring  Men's  Mut.  Aid  817. 

Ass'n,  69  Minn.  14,  71  N.  W.  696,  65  8.  Globe  Ace.   Ins.   Ck>.  v.  Helwig, 

A.  8.  R.  542,  38  L.R.A.  537  and  note.  13  Ind.  App.  539,  41  N.  E.  976,  55 

Note:  7  Ann.  Cas.  815.  A.  S.  R.  247. 

5.  Lobdill  V.  Laboring  Men's  Mut.  9.  Ford  v.  United  States  Mut  Ace. 
Aid  Ass'n,  69  Minn.  14,  71  N.  W.  696,  Relief  Co.,  148  Mass.  153,  19  N.  E. 
65  A.  S.  R.  542,  38  L.R.A.  537  and  169,  1  L.R.A.  700  (leather  cutter  and 
note.  merchant). 

6.  Starling  v.  Supreme  Council,  etc.,  10.  Baltimore,  etc.,  Relief  Ass'n  v. 
108  Mioh.  440,  66  N.  W.  340,  62  A.  S.  Post.  122  Pa.  St.  579,  15  Aa  885,  9 
R.  709.  A.  S.  R.  147,  2  L.R.A.  44. 

7.  Saveland  V.  Fidelitj',  etc.,  Co.,  67 
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may  be  totally  disabled  although  the  injury  would  not  prevent  his 
doing  mental  work  if  he  was  fitted  to  do  it.^^  And  where  a  policy 
provides  that  the  assured  shall  be  paid  a  certain  sum  per  week 
for  the  immediate,  continuous  and  total  loss  of  such  business  time 
as  may  result  from  injury,  he  is  entitled  to  recover  if  his  injury 
is  such  that  he  loses  his  time  in  the  business  in  which  he  was  engaged 
when  insured,  though  there  are  other  business  piu^uits  from  which 
the  accident  would  not  incapacitate  him.*'  Again,  a  provision  for 
indemnity  to  the  insured  when,  by  reason  of  accident  or  disease,  he 
becomes  permanently  disabled  from  following  his  usual  or  some  other 
occupation,  does  not  prevent  a  recovery  where  he  has  been  injured  so 
as  to  be  unable  to  pursue  his  ordinary  occupation,  though  not  incapac- 
itated from  pursuing  another  occupation  in  which  his  wages  are 
much  inferior,  and  which  requires  for  its  duties  much  less  physical 
or  mental  ability.  The  "other"  occupation  referred  to  is  one  with 
which  the  insured  is  familiar  and  may  adopt**  Similarly,  paralysis 
of  the  hand  of  a  railroad  fireman  which  compels  him  to  retire  from 
railroad  service  is  within  the  meaning  of  an  insurance  policy  against 
injuries  which  totally  and  permanently  disable  him  from  the  perform- 
ance of  all  manual  labor.**  However,  inability  to  transact  some  kinds 
or  branches  of  business  pertaining  to  one's  occupation  will  not  con- 
stitute total  disability  to  transact  "any  and  every  kind  of  business 
pertaining  to  the  occupation,"  if  he  is  able  to  transact  some  other 
kinds  or  branches  of  business  pertaining  thereto.*'  Total  blindness 
resulting  from  an  accident  is  within  a  provision  of  an  accident  policy 
providing  for  the  payment  of  weekly  benefits  to  the  insured  who  finds 
himself  incapable  of  working  by  reason  of  accident.**  From  the  very 
nature  of  the  insurance  no  liability  for  death  arises  upon  a  health 
or  accident  policy  insuring  against  permanent  disability.*'  As  used 
in  a  policy  insuring  against  accidental  injury  which  shall  immediately 
disable  the  insured  and  prevent  him  from  the  prosecution  of  any 
and  every  kind  of  business  pertaining  to  his  occupation,  the  word 
"immediately"  is  not  synonymous  with  "instantly,"  "at  once,"  and 
"without  delay,"  but  the  disability  is  immediate,  within  the  meaning 
of  the  contract,  when  it  follows  directly  from  an  accidental  hurt, 

11.  Industrial  Mut.  Indemnity  Co.  men,  etc.  v.  Aday,  97  Ark.  425,  134 
V.  Hawkins,  94  Ark.  417,  127  S.  W.  S.  W.  928,  34  L.R.A.(N.S.)  126. 
457,   21   Mn.   Cas.   1029,  29   L.B.A.       15.  Lobdill  v.  Laboring  Men's  Mut. 
(N.S.)  635.  Aid  Ass'n,  69  Minn.  14,  71  N.  W.  696, 

12.  Pennington  v.  Pacific  Mut.  Life  65  A.  S.  R.  542,  38  L.R.A.  537. 

Ins.  Co.,  85  la.  468,  52  N.  W.  482,  39  16.  Moge  v.  Societe  de  Bienfai- 
A.  S.  R.  306.  sance  St.  Jean  Baptiste,  107  Mass.  298, 

13.  Neill  V.  Order  of  United  Friends,  45  N.  E.  749,  35  L.R.A.  736. 

149  N.  Y.  430,  44  N.  E.  145,  52  A.  S.  17.  Hill  v.  Travelers'  Ins.  Co.,  146 
R.  738.  Ta.l33    ]24  N.  W.  898,  28  L.R.A. 

14.  Brotherhood  of  Locomotive  Fire-    (N.S.)  742  and  note. 
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within  such  time  as  the  processes  of  nature  consume  in  bringing 
the  insured  to  a  state  of  total  incapacity  to  prosecute  every  kind  of 
business  pertaining  to  his  occupation.**  Total  disability  ensuing 
within  twenty-four  hours  after  an  accident,  although  not  within  the 
calendar  day  upon  which  it  occurs,  is  within  the  operation  of  a  pro- 
vision of  an  accident  insurance  policy  for  indemnity  for  an  injury 
which  totally  disables  insured  from  "the  date  of  the  accident."" 

492.  Confinement  to  House. — While  some  courts  have  given  a  lit- 
eral construction  to  a  requirement  that  the  insured  be  confined  to 
tlie  house,**  others  have  held  that  the  fact  that  the  insured  occa- 
sionally was  out  of  doors  for  the  benefit  of  his  health  does  not  deprive 
him  of  the  right  to  indemnity.*  A  person  may  be  regarded  as  totally 
incapacitated  and  confined  to  his  house  within  the  meaning  of  a  policy 
insuring  him  against  sickness,  notwithstanding  he  takes  outdoor  exer- 
cise by  the  advice  of  his  physician,  provided  he  is  entirely  incapaci- 
tated for  work  or  business  on  account  of  his  illness.  It  is  not  neces- 
sary that  he  should  be  helpless,  or  confined  to  his  bed  or  house.* 
A  requirement  that  the  insured  be  confined  to  his  bed  also  means 
that  the  insured  must  be  substantially  bedridden.* 

493.  Specific  Injuries  Described  in  Policy.— The  loss  of  the  use  of 
a  tnember  has  been  held  equivalent  to  the  loss  of  the  member,*  and 
it  has  even  been  held  that  under  a  policy  providing  for  indemnity 
to  any  person  "suffering,  by  means  of  physical  separation,  the  loss 
of  a  hand  at  or  above  the  wrist  joint,"  there  can  be  a  recovery  for 
the  loss  of  the  use  of  a  hand  at  or  above  the  wrist  joint  though 
the  whole  hand  is  not  amputated,  the  word  "separation"  referring 
to  the  manner  and  not  the  extent  of  the  loss.'  Frequently  policies 
provide  for  indemnity  for  an  amputation  of  a  member,  and  such  a 

18.  Commercial  Travelers  v.  Barnes,  44  Colo.  68,  96  Pac.  982,  130  A.  S.  R. 
72  Kan.  293,  80  Pac.  1020,  7  Ann.  Gas.  109,  18  L.R.A.(N.S.)  109;  Hoffman 
809.  V.   Michigan    Home,   etc.,   Ass'n,    128 

19.  Robinson  v.  Masonic  Protective  Mich.  323,  87  N.  W.  265,  54  L.R.A. 
Ass'n,  87   Vt.  138,  88   All.  531,  47  746. 

L.R.A.(N.S.)  924.  3.  Home  Protective  Ass'n  v.   Wil- 

20.  Notes:  23  L.R.A.{N.S.)  360  et  Uams,  15i  Ky.  146,  151  S.  W.  361, 
seq.;  42  L.R.A.{N.S,)   701;  18  Ann.  Ann.  Cas,  1915A  260. 

Cas.  1113.  4.  Sheanon  v.  Pacific  Mat  Life  Ins. 

1.  Metropolitan  Plate  Glass,  etc.,  Co.,  77  Wis.  618,  46  N.  W.  799,  20  A. 
Co.  V.  Hawes,  150  Ky.  52,  149  S.  W.  S.  R.  151,  9  L.R.A.  685  (both  feet) ; 
1110,  42  L.R.A.(N.8.)  700  and  note;  Lord  v.  American  Mut.  .Ace.  Ass'n, 
Home  Protective  Ass'n  v.  Williams,  89  Wis.  19,  61  N.  W.  293,  46  A.  S. 
151  Kv.  146,  151   S.  W.  361,  Ann.  R.  815,  26  L.R.A.  741  (hand). 

Cas.  1915 A  260  and  note;  Breil  v.  Notes:  38  L.R.A.  535;  L.R.A.1915D 
Claus    Groth    Plattsdutschen    Vereen,  264. 

84  Neb.  155,  120  N.  W.  905,  18  Ann.  6.  Beber  v.  Brotherhood  of  Rail- 
Cas.  1110  and  note,  23  L.R.A.(N.S.)  road  Trainmen,  75  Neb.  183,  106  N. 
359  and  note.  W.  168,  121  A.  S.  R.  782. 

2.  Jennings  v.  Brotherhood  Ace.  Co.. 
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provision  requires  more  than  the  loss  of  ita  xise,  though  where  sub- 
stantially the  whole  member  is  amputated  this  seems  to  be  sufficient.* 
Under  a  provision  for  indemnity  for  an  injury  which  alone  shall 
cause  the  "amputation  of  a  Umb  (whole  hand  or  foot),"  the  injury 
insured  against  is  not  the  amputation  or  "loss"  of  a  hand  or  foot, 
but  the  amputation  of  a  "limb,"  not  necessarily  a  whole  arm  <x  leg, 
but  any  amputation  of  a  limb  which  shall  include  a  whole  hand  or 
a  whole  foot.  Under  such  a  policy  there  can  be  no  recovery  where 
a  part  only  of  a  foot  ia  amputated  though  the  loss  of  the  use  of  the 
foot  results.'  The  amputation  of  an  arm  a  little  below  the  elbow 
is  the  "loss  of  an  arm"  within  the  meaning  of  that  term  as  used  in 
a  policy  agreeing  to  indemnify  the  holder  for  the  loss  of  an  arm 
without  specifying  what  part  thereof  shall  be  lost.'  But  there  is 
not  a  loss  of  a  foot,  within  the  meaning  of  an  accident  policy,  where 
the  foot  is  not  even  injured  and  can  be  used,  when  the  person  wears 
a  "plaster  jacket"  to  prevent  an  injury  in  another  part  of  his  body 
from  afifecting  the  use  of  the  foot.*  The  extremities  of  the  body  are 
four  in  number,  and  "either"  is  one  indifferently, — any  one  of  them ; 
and  the  permanent  paralysis  of  a  hand  resulting  from  an  injury  is 
within  the  meaning  of  the  term  "permanent  paralysis  of  either  extrem- 
ities." *•  The  words  "total  and  permanent  loss  of  the  sight  of  both 
•  eyes"  mean  the  loss  of  eyesight,  when  used  in  a  policy  insuring  a 
person  who  has  but  one  eye,  where  this  fact  is  known  to  the  insurer,** 
and  a  locomotive  engineer,  to  whom  a  mutual  beneflt  association  for 
the  benefit  of  persons  so  employed  has  issued  a  policy  of  insurance 
and  who  receives  an  injury,  while  engaged  in  a  lawfiJ  employment, 
which  causes  the  total  and  permanent  loss  of  the  sight  of  one  eye, 
is  entitled  to  recover  therefor,  where  a  by-law  of  the  as.«ociation  pro- 
vides that  any  member  shall  receive  the  full  amount  of  his  policy  if, 
while  engaged  in  any  lawful  occupation,  he  receives  bodily  inju- 
ries which  alone  cause  the  "total  and  permanent  loss  of  eyesight," 
where  such  injury  disables  him  from  pursuing  his  usual  and  accus- 
tomed occupation.*'  A  Pott's  fracture,  consisting  of  the  breaking  of 
one  bone  of  the  lower  leg  between  the  knee  and  ankle  joints,  and 
a  severance  of  the  malleolus  process  of  the  other  one  so  as  to  effect 

6.  Moore  v.  Aetna  Life  Ins.  Co.,  75  16  L.R.A.  446. 

Ore.  47,  146.  Pac.  151,  L.R.A.1915D       10.  Brotherhood  of  Locomotive  Fire- 
264  and  note.  men  v.  Aday,  97  Ark.  425,  134  S.  W. 

7.  Fuller  v.  Locomotive  Engineers'  928,  34  L.R.A.{N.S.)  126. 

Mut.  Life,  etc.,  Ins.  Ass'n,  122  Mich.  11.  Humphreys    v.    National    Ben. 

548,  81  N.  W.  326,  80  A.  S.  R.  598,  Ass'n,  139  Pa.  St.  264,  20  Atl.  1047, 

48  L.R.A.  86.  11  L.R.A.  564. 

8.  Garcelon  V.  Commercial  Travelers'  Notes:  38  L.R.A.  535;  L.R.A.1915D 
Eastern  Aoc.  Ass'n,  184  Mass.  8,  67  268. 

yr.  B.  868,  100  A.  S.  R.  540.  12.  Maynard   v.   Locomotive   Engi- 

9.  Stevers  v.  People's  Mut.  Ace.  Ins.  neers'  Mut.  Life,  etc.,  Ass'n,  16  Utah 
Ass'n,  150  Pa.  St.  132,  24  Atl.  662,  145,  51  Pac.  259,  67  A.  S.  R.  602. 
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4  complete  solution  of  the  contmoity  of  both  hoaee,  is  not  covered 
by  a  policy  providing  indonnity  in  case  of  the  breaMng  of  the  shafts 
of  both  bones  between  the  knee  and  ankle  joints.^* 

OtJier  Kindt  of  Intvranee 

494.  Boiler,  Title  or  Burglary  Insurance. — In  the  case  of  a  policy 
of  boiler  insurance  limiting  the  liability  of  the  insurer  for  lass  by 
any  one  explosion,  the  limitation  applies  where  there  are  three  distinct 
explosions  in  rapid  succession,  the  latter  two  caused  by  the  first.^* 
Ordinarily,  in  case  of  a  policy  of  title  insurance,  the  amount  of 
recovery  is  the  amount  of  actual  loss  sustained  by  the  insured,  so 
that  where  there  is  a  total  lass  of  title  the  measure  of  recovery  is  the 
Value  of  the  property  lost.  Where,  however,  a  policy  is  issued  to  a 
mortgagee  the  value  of  the  property  is  the  limit  of  any  recovery  so 
that  if  that  value  is  less  than  the  amount  of  the  mortgage  debt  the 
value  is  all  that  can  be  recovered.  If  the  insurer  undertakes  to  defend 
against  a  defect  insured  against  and  is  guilty  of  negligence  causing 
greater  damage  than  the  face  of  the  policy,  it  seems  that  the  full 
amount  of  the  loss  may  be  recovered.^'  Where  a  burglary  policy 
contains  a  general  agreement  for  indemnity  for  a  stipulated  term  for 
a  certain  amount,  and  a  subsequent  clause  provides  that  the  liability 
of  the  insurer  for  the  loss  of  any  one  article  shall  not  exceed  a  named 
sum,  effect  will  be  given  the  latter  clause." 

495.  I'idelity  Insurance;  Hail  Insurance. — ^Where  a  policy  guar- 
anteeing the  fidelity  of  an  employee  is  renewed,  there  is  still  only 
one  contract  and  one  penalty,  the  renewal  certificate  being  a  new 
policy  only  in  extending  the  indemnity  provided  by  the  original 
policy  to  a  new  period  of  time,*'  especially  where  the  policy  stipulates 
that  it  shall  not,  if  renewed,  lapse  at  the  end  of  the  period  for  which 
it  is  executed,  but  that  the  liability  of  the  insurer  shall  not  be  cumu- 
lative.** The  fact  that  an  employer  has  recourse  against  a  bank  for 
loss  sustained  through  his  employee's  raising  checks  does  not  exonerate 
one  who  has  insured  the  fidelity  of  the  employee.**  In  the  case  of 
a  policy  of  hail  insurance  the  recovery  is  usually  limited  to  the 
difference  between  the  yield  of  the  damaged  tract  and  a  fair  average 

13.  Peterson  v.  Modem  Brother-  United  States  Fidelity,  etc.,  Co.,  110 
hood  of  America,  125  la.  562,  101  N.  Tenn.  10,  75  S.  W.  1076,  100  A.  S, 
W.  289,  67  L.R.A,  631.  E.  765. 

14.  Hartford  Steam  Boiler  Inspec-  18.  American  Bonding  Co.  of  Balti- 
tion,  etc.,  Co.  v.  Pabst  Brewing  Co.,  more  v.  Morrow,  80  Ark.  49,  96  S.  W. 
201  Fed.  617,  120  C.  C.  A.  45,  Ann.  613,  117  A.  S.  R.  72. 

Cas.  1915A  637.  19.  Champion  Ice  Mfg.,  etc.,  Co.  ▼. 

15.  Note :  Ann.  Cas.  1914D  643,  644.  American  Bonding,  etc.,  Co.,  115  Ky. 

16.  Note:  Ann.  Cas.  1913C  1177.  863.  75  S.  W.  197,  103  A.  S.  R.  356i 

17.  Nashville    First   Nat   Bank   v. 
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crop  in  the  immediate  neighborhood,  which  must  be  proved  by  bom- 
petent  evidence.'* 

496.  Liability  Insorance  Generally. — Contracts  to  pay  legal  lia- 
bilities differ  from  contracts  of  indemnity  in  this,  that  upon  the  latter 
action  cannot  be  maintained  and  recovery  had  until  the  liability  is 
discharged,  while  upon  the  former  the  action  is  complete  when  the 
liability  attaches.*  A  policy  of  insurance  by  which  the  insurer 
expressly  binds  himself  to  pay  all  damages  with  which  the  insured 
may  be  legally  charged  or  required  to  pay,  or  for  which  he  may 
become  legally  liable,  is  not  only  a  contract  of  indemnity,  but  also  a 
contract  to  pay  liabilities,  and  a  recovery  may  be  had  thereon  as 
soon  as  the  liability  attaches  to  the  insured,  and  before  it  is  discharged. 
The  measure  of  damages  is  the  amount  of  the  accrued  liability.' 
Similarly  an  action  upon  an  employer's  liability  policy  may  be  main- 
tained by  the  employer  after  judgment  against  him  on  account  of  an 
accident  to  an  employee  without  first  paying  the  judgment,  under 
a  policy  insuring  against  liability  for  injuries  to  employees  providing 
that  the  insurer  shall  settle  any  loss  and  have  control  of  any  legal 
proceedings  against  the  assured  for  such  injuries,  and  that  the  assured 
shall  not  settle  such  claims  without  the  consent  of  the  insurer,  and 
also  that  no  action  shall  be  brought  on  the  policy  after  the  period  in 
which  one  might  be  brought  by  the  employee  against  the  employer, 
unless  a  suit  was  pending  against  the  employer  when  that  time  ex- 
pired, since  such  a  policy  is  not  merely  one  of  indemnity,  but  an 
agreement  to  assume  and  pay  the  liability.*  According  to  one  view 
a  provision  in  a  policy  insuring  an  employer  against  loss  from  liabil- 
ity for  injuries  to  employees,  that  no  action  shall  lie  against  the  com- 
pany as  respects  any  loss  under  the  policy  unless  it  shall  be  brought 
by  the  insured  to  reimburse  him  for  loss  actually  sustained,  and  paid 
in  satisfaction  of  a  judgment  against  him,  is  a  contract  of  indemnity 
for  the  benefit  of  the  insured,  and  no  right  of  action  accrues  thereon 
against  the  insurance  company  until  the  insured  sustains  a  loss  by 
the  payment  of  a  liability.*  Other  courts  take  the  position  that  on 
grounds  of  public  policy  which  precludes  the  making  of  a  compact 
whereby  one  having  no  interest  in  litigation  shall  have  absolute  con- 

20.  Note:  Ann.  Cas.  1915A  676.  3.  Anoka  Lumber  Co.  v.  Fidelity, 

1.  American  Employers'  Liability  etc.,  Co.,  63  Minn.  286,  65  N.  W.  353, 
Ins.  Co.  V.  Fordyce,  62  Ark.  562,  36  30  L.R.A.  689;  Fenton  v.  Fidelity,  etc, 
S.  W.  1051,  54  A.  S.  R.  305.  Co.,  36  Ore.  283,  56  Pac.  1096,  48 

Notes:  48  L.K.A,{N.S.)  184;  3  Ann.  L.R.A.  770;  Hoven  v.  Employers'  Lia- 
Cas,  480.  bility  Assur.  Corp.,  93  Wis.  201,  67 

2.  American    Employers'    Liability  N.  W.  46,  32  L.R.A.  388. 

Ins.  Co.  V.  Fordyce,  62  Ark.  562,  36      4.  Carter  v.  Aetna  Life  Ins.  Co.,  76 

S.  W.  1051,  54  A.  S.  R.  305;  Stephens  Kan,   275,    91   Pac.   178,   U   L.R.A. 

V.    Pennsylvania    Casualty    Co.,    135   (N.S.)  1155. 

Mich.  189,  97  NjW.  686,  3  Ann.  Caa,      Note:  48  L.R.A.(N.S.)  185. 

478  and  note. 
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trol  over  it,  a  provision  in  a  policy  that  no  action  shall  lie  against  the 
company,  "unless  it  shall  be  brought  by  the  assured  for  loss  or  expense 
actually  sustained  and  paid  in  money  by  him  after  trial  of  the  issue," 
applies  only  in  case  the  company  denies  liability  and  refuses  to 
defend.'  A  provision  in  a  liability  policy  that  no  action  on  it  shall 
be  maintained  except  for  loss  actually  sustained  and  paid  in  satis- 
faction of  a  judgment  has  no  application  to  a  suit  to  recover  the 
expenses  of  defending  a  suit  which  the  insurer  failed  to  defend  as 
required  by  the  policy,*  and  the  same  is  true  of  an  employer's  liability 
policy  for  imperative  surgical  relief  furnished  to  an  injured  employee 
under  an  emergency  clause  in  the  policy.'  Where  an  employer's 
liability  insurance  company  takes  control  and  dominion  of  an  action 
for  damages  which  is  brought  by  an  injured  employee  against  the 
insured,  and  keeps  such  control  and  dominion  until  judgment  is 
entered,  without  notice  to  the  insured  that  it  does  not  consider  itself 
liable  imder  the  policy,  it  is  estopped  to  deny  its  liability  after  the 
action  is  at  an  end,*  but  no  estoppel  arises  where,  although  defending 
the  suit  against  the  insured,  it  insists  on  its  nonliability  under  the 
policy,  and  its  defense  of  the  suit  is  merely  to  protect  itself  and 
comply  with  its  agreement*  By  its  denied  of  liability  and  refusal 
to  settle  or  defend  an  action,  the  insurer  releases  the  insured  from 
its  agreement  not  to  settle  a  claim  without  the  consent  of  the  insurer, 
and  waives  the  condition  of  the  contract  making  a  judgment  after 
trial  of  the  issue  a  condition  precedent  to  a  recovery  by  the  insured 
under  the  contract,**  and  where  an  insurer  takes  no  action  for  an 
unreasonable  time  after  notice  of  an  accident  the  insured  may  com- 
promise.** Restrictions  on  the  right  of  the  insured  to  compromise 
do  not  preclude  the  payment  of  a  judgment  recovered  against  hirii 
except  where  the  insurer  exercises  a  reserved  right  to  appeal.**  Where 
an  insurer,  in  pursuance  of  its  reserved  right,  in  good  faith  refuses 
to  compromise  a  claim  it  is  not  liable,  in  excess  of  its  policy  liability, 
for  the  difference  between  the  judgment  recovered  and  the  amount 
at  which  the  claim  could  have  been  compromised.**     A  liability 

5.  Patterson  v.  Adan,  119  Minn.  Ins.  Co.,  165  Mich.  87, 130  N.  W.  211, 
308,  138  N.  W.  281.  48  L.R.A.(N.S.)    34  L.R.A.(N.S.)  491, 

184  and  note.  Note:  Ann.  Cas.  1912D  910. 

6.  South  Knoxville  Brick  Co.  v.  Em-  10,  Butler  v.  American  Fidelity  Co., 
pire  State  Surety  Co.,  126  Tenn,  402,  120  Minn.  157,  139  N.  W,  355,  44 
150  S,  W.  92,  Ann.  Caa.  1913E  107.  L.R.A.(N.S.)  609. 

7.  Fenton  v.  Fidelity,  etc.,  Co.,  36  Note:   6  L.R.A.(N.S.)   565, 

Ore,   283,   56   Pac.    1096,   48   L.R.A.  11.  Interstate  Casualty  Co.  v.  Wal- 

770.  lins  Creek  Coal  Co.,  164  Ky.  778,  176 

8.  Humes  Const.  Co.  v,  Philadelphia  S.  W.  217,  L.E.A.1915F  958. 
Casualty  Co.,  32  R.  I.  246,  79  Atl.  1,  12.  Note:  6  L.R.A.(N.S.)  564. 
Ann.  Cas.  1912D  906  and  note.  13.  New   Orleans,   etc.,   R.   Co.   ▼. 

9.  Sargent  M&.   Co.  v.   Travelers'  Maryland  Casualty  CA,  114  La.  153, 
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insurer  whose  contract  gires  it  the;  right  to  defend  against  soilis  by 
employees  against  the  assured,  and  which,  after  a  judgment  in  excess 
of  the  insurance  has  been  obtained  against  the  assured,  agrees  to  per- 
fect an  appeal,  is  not  liable  for  negligently  failing  to  do  so,  whereby 
the  judgment  is  affirmed,  in  the  absence  of  anything  to  show  that  the 
judgment  was  erroneous,  and  that  plaintiff  could  not  have  succeeded 
on  a  second  trial.**  An  insurer  cannot  claim  as  a  credit  as  for  pay- 
ment under  a  policy  the  amount  paid  one  not  authorized  to  make  a 
compromise  of  a  claim.'" 

497.  What  Constitutes  Payment  of  Judgment — ^An  insured  who 
secures  on  his  note  payable  to  a  third  person  money  with  which  ho 
pays  a  judgment  against  him  in  favor  of  an  injured  employee  is 
within  the  operation  of  a  policy  insuring  against  loss  from  liability 
imposed  by  law  as  he  has  in  effect  paid  the  judgment,  there  being 
no  collusion.**  And  even  the  giving  of  a  note  directly  to  the  person 
injured  may  constitute  a  good  payment,'^  unless  there  is  collusion  to 
make  a  foundation  for  a  claim  under  the  policy.**  However,  the 
giving  to  the  employee  of  his  note  by  a  receiver  appointed  in  supple- 
mentary proceedings  to  collect  a  judgment  against  an  insolvent  em- 
ployer for  injury  to  his  employee  is  not  a  satisfaction  of  the  claim, 
and  gives  the  receiver  no  standing  to  enforce  the  policy.*'  If  the 
property  of  an  insured  against  whom  judgment  has  been  obtained 
is  transferred  to  a  trustee  in  bankruptcy,  the  insurer's  liability  is 
determined  by  ascertaining  what  percentage  the  assets  of  the  bank- 
rupt, outside  of  the  policy,  will  pay  on  the  debts  proved  against  his 
estate,  outside  of  the  judgment,  and  the  insurer's  liability  in  the 
same  percentage  of  such  judgment.  The  adjudication  in  bankruptcy 
is  a  payment  to  that  extent.** 

498.  Interest  and  Costs. — By  the  weight  of  authority,  interest  on 
a  judgment  against  the  insured  accruing  during  the  time  that  an 
appeal  therefrom  is  pending  is  not  part  of  the  costs  and  expenses  of 

38  So.  89,  6  L.R.A.(N.S.)    562  and  100  Minn.  1, 110  N.  W.  97,  117  A.  S. 

note;  Schmidt  &  Sons  Brewing  Co.  v.  R.  658,  10  Ann.  Cas.  673  and  note, 

Travelers'  Ins.  Co.,  244  Pa.  St.  286,  9  L.R.A.(N.S.)  478  and  note;  Seattle, 

90  Atl.  653,  52  L.R.A.(N.S.)  126  and  etc..  R.  Co.  v.  Maryland  Casualty  Co., 

note.  50  Wasli.  44,  96  Pac   509,  18  L.R.A. 

14^  Qetchell,  etc.,  Co.  v.  Employers'  (N.S.)  121;  Stenbom  v.  Brown-Corlisi 

LiabiUty  Ass'n  Corp.,  117  la.  180,  90  Engine  Co.,  137  Wis.  564,  119  N.  \V. 

N.  W.  616,  62  L.R.A.  617.  308,  '20  L.R.A. (N.S.)  956. 

15.  New    Orleans,   etc.,   R.    Co.    v.  Note:  48  L.H.A.(N.S.)  196. 
Maryland  Casualty  Co.,  114  La.  153,  18.  Note:  48  L.R.A.(N.S.)  196. 

38  So.  89,  6  L.R.A.(N.S.)  562.  19.  Stenbom  v.   Brown-Corliss   Eii- 

16.  "West    Riverside    Coal    Co.    v.  gine  Co.,  137  Wis.  564, 119  N.  W.  308, 
Maryland  Casualty  Co.,  155  la.  161,  20  L.R.A.(N.S.)  956. 

Ic5  N.  W.  414,  48  L.R.A. (N.S.)  195  20.  Travelers'  Ins.  Co.  v.  Moses,  6* 
and  note.  N.  J.  Eq.  260,  49  AtL  720,  92  A.  S. 

17.  Kennedy  v.  Fidelity,  etc,  Co.,  R.  603. 
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the  litigation  in  such  a  sense  that  it  may  be  allowed  in  excess  of  the 
stipulated  indemnity.*  The  cases  are  in  accord  in  holding  that  after 
the  liability  of  the  insurer  in  a  policy  of  indemnity  insurance  to  pay 
to  the  insured  the  amount  of  a  judgment  has  accrued,  the  insurer  is 
liable  for  interest  on  the  amount  of  the  judgment  irrespective  of  any 
limitation  of  the  amount  of  the  indemnity.  There  is,  however,  con- 
siderable conflict  as  to  when  the  liability  of  the  insured  accrues  within 
the  meaning  of  this  rule.  A  few  courts,  construing  indemnity  insur- 
ance as  an  indemnity  against  liability,  consider  the  liability  of  the 
insurer  as  fixed  by  the  verdict  or  judgment  against  the  insured  and 
hold  that  the  insurer  is  liable  for  so  much  of  that  judgment  as  equals 
the  agreed  indemnity  and  for  all  subsequent  interest.*  By  the  weight 
of  authority,  however,  the  policy  is  regarded  as  one  of  indemnity 
against  loss,  and  the  liability  of  the  insurer  is  deemed  to  be  fixed  on 
the  payment  of  the  judgment  by  the  insured,  from  which  date  only 
is  he  entitled  to  recover  interest  in  excess  of  the  stipulated  indemnity.* 
While  there  is  some  authority  that  taxable  costs  are  within  the  limita- 
tion,* the  weight  of  authority  is  to  the  effect  that  a  limitation  in  a 
policy  of  indemnity  insurance  against  liability  for  damages  on  account 
•of  injuries  to  employees,  and  against  the  expenses  of  defending  any 
suit  for  damages  as  aforesaid,  to  a  certain  amount,  for  death  of  or 
injury  to  any  one  person,  does  not  include  within  the  amount  named 
iho  expense  of  defending  the  suit  where  assured  is  forbidden  to  make 
any  settlement,  incur  any  expense,  and  interfere  with  any  negotiations 
for  settlement,  or  in  any  legal  proceeding.'  The  expenses  of  litiga- 
tion which  a  liability  insurer  agrees  to  pay  in  the  event  that  it  elects 
to  defend  a  suit  includes  costs  of  the  suit,  and  in  case  of  an  appeal 
the  damages  awarded  on  the  appeal  in  the  event  of  an  aflirm- 
ance.*  But  some  courts  have  held  that  where  the  insurer  and  insured 
iixe  sued,  the  party  desiring  to  appeal  must  pay  the  costs  thereof.' 
If  an  indemnity  insurance  company  does  not  defend  an  action  against 
the  insured,  as  agreed  by  its  policy,  and  he  has  to  defend  it,  the 
insurer  is  liable  for  the  costs.* 

1.  Aetna  life  Ins.  Co.  v.  Bowling  L.R.A.(N.S.)  480. 

Oreen  Gaslight  Co.,  150  Ky.  732,  150  5.  New  Amsterdam  Casualty  Co.  v. 

S.  W.  994,  43  L.R.A.(N.S.)  1128  and  Cumberland  Telephone,  etc.,  Co.,  152 

note.  Fed.  961,  82  C.  C.  A.  315,  12  L.R.A. 

Note:  Ann,  Cas.  1914D  1098.  (N.S.)  478  and  note. 

2.  Cannon  Mfg.  Co.  v.  Employers*  Note:  6  L.R.A.(N.S.)  563. 
Indemnity  Co.,  161  N.  C.  19,  76  S.  6.  Aetna  Life  Ins.  Co.  v.  Bowling 
E.  536,  Ann.   Cas.   1914D  1095  and  Green  Gaslight  Co.,  150  Ky.  732,  150 
note.  S.  W.  994,  43  L.R.A.{N.S.)  1128. 

3.  Stephens  v.  Pennsylvania  Casual-  7.  Stephens  v.  Pennsylvania  Casual- 
ty Co.,  135  Mich.  189,  97  N.  W.  686,  ty  Co.,  135  Mich.  189,  97  N.  W.  686, 
3  Ann.  Cas.  478.  3  Ann.  Cas.  478. 

Note:  Ann.  Cas.  1914D  1098.  8.  Travelers'  Ins.  Co.  v.  Henderson 

4.  Notes:  6  L.R.A.(N.S.)   503;  12  Cotton  Mills,  120  Ky.  218,  85  S.  W. 
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499.  Expenses  of  SuecMsfuI  Defease. — ^Notwithstanding  some  con- 
trary authority,*  it  would  seem  to  he  the  rule  that  an  insurer  against 
liability  which  agrees  to  defend  any  suit  on  account  of  an  injury 
covered  by  the  policy  is  not  liable  for  expenses  incurred  by  the  insured 
in  successfully  defending  a  suit.'*  However,  an  insurer  against  lia- 
bihty  may  be  liable  to  reimburse  the  insured  for  the  eicpenses  of  a 
successful  appeal  from  a  judgment  against  him  because  of  failure 
to  deal  fairly  under  its  contract,  where  it  refused  to  permit  a  settle- 
ment for  the  amount  of  the  insurance,  undertook  the  defense  of  the 
action,  and,  when  a  much  larger  judgment  was  recovered,  tendered 
the  contract  indemnity  upon  condition  that  the  judgment  should  be 
satisfied  by  insured.**  And  of  course  where  an  insurer  has  agreed 
to  defend  against  suits,  even  if  groundless,  it  is  liable  for  the  expenses 
incurred  in  defending  against  a  suit  which  it  has  refused  to  defend 
on  the  ground  of  nonliability.** 

XIX.  NoTicB  AND  Proof  of  Loss 

Necessity  for  Compliance  with  Policy 

500.  In  General. — While  the  legislature  may,  if  it  sees  fit,  dispense 
with  the  requirement  of  notice  or  proof  of  loss,**  yet  in  the  absence 
of  any  statute  on  the  subject  the  parties'to  an  insurance  contract  may 
stipulate  that  failure  to  give  notice  of  loss  within  a  certain  time  shall 
preclude  any  recovery  on  the  policy,  provided  the  time  so  fixed  is 
not  unreasonably  short,**  and  a  condition  in  a  policy  insuring  against 
illness  or  injury  by  accident  requiring  a  notice  of  the  illness  or  injury 
to  be  given  within  ten  days  of  such  accident  is  reasonable.*'    Where 

1090,  117  A.  S.  R.  585,  9  Ann.  Cas.  12.  Butler  v.  American  Fidelity  Co., 

162;  Mandell  v.  FideUty,  etc.,  Co.,  170  120   Minn,   157,  139  N,  W.  355,  44 

Mass.  173,  49  N.  E.  110,  64  A.  S.  R.  L.R.A.(N.S.)  609. 

29L  13.  Aetna  Fire  Ins.  Co.  v.  Kennedy, 

9.  South  Knoxville  Briek  Co.  v.  Em-  161  Ala.  600,  50  So.  73,  135  A.  S.  R. 
pire  State  Surety  Co.,  126  Tenn.  402,  160. 

150  S.  W.  92,  Ann.  Cas.  1913E  107.  14.  Notes:  18  L.R.A.(N.S.)  106;  15 

Note:  44  L.R.A.(N.S.)  610.  Ann.  Cas.  218. 

10.  Nisson  V.  United  States  Casual-  15.  Hatch  v.  United  States  Casualty 
ty  Co.,  201  Mass.  71,  87  N.  E.  191,  Co..  197  Mass.  101,  83  N.  E,  398,  125 
131  A.  S.  R.  390;  Henderson  Light-  A.  S.  R.  332,  14  Ann.  Cas.  290,  14 
ing,  etc.,  Co.  v.  Maryland  Casualty  L.R.A.(N.S.)  503;  Craig  v.  United 
Co.,  153  N.  C.  275,  69  S.  E.  234,  30  States  Health,  etc.,  Ins.  Co.,  80  S.  C. 
L.R.A.(N.S.)  1105  and  note.  151,  61  S.  E.  423, 128  A.  S.  R.  877, 15 

Notes:  44  L.R.A.(N.S.)  609;  Ann.  Ann.  Cas,  216  and  note,  18  L.K.A. 
Cas.  1913E  111  et  seq,  (N.S.)  106  and  note  (ten  days'  notice 

11.  Brassil    v.    Maryland    Casualty  held  reasonable). 

Co.,  210  N.  Y.  235,  104  N.  E.  622,       There  is  some  authority  contrary  so 
L.R.A.1915A  629.  far  as  the  beneficiaries'  rights  on  th« 
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a  policy  provides  that  tLe  amount  of  a  loss  shall  not  become  payable 
until  the  lapse  of  a  certain  time  after  notice  and  proofs  of  loss  shall  be 
given,  the  giving  of  the  required  notice  is  a  condition  precedent  to 
the  liability  of  the  insurer,**  but  imless  made  a  condition  precedent, 
or  a  forfeiture  is  provided  for,  the  failure  to  give  notice  or  furnish 
proofs,*'  or,  in  case  of  a  liability  policy,  to  give  notice  of  suit  or 
to  forward  process,**  will  not  defeat  a  recovery  on  a  policy.  While 
some  courts  hold  that  a  mortgagee  protected  against  the  acts  of  his 
mortgagor  need  not  make  proofs  of  loss  in  order  to  recover,  on  failure 
of  the  mortgagor  to  do  so,**  the  better  view  seems  to  be  that  a  mort- 
gagee for  whose  benefit  insurance  is  taken  by  the  mortgagor  cannot 
recover  on  the  policy  if  the  notice  in  writing  of  the  particulars  of  the 
loss  is  not  given  as  required  by  the  terms  of  the  policy,  although  the 
policy  places  the  duty  of  giving  the  notice  upon  the  mortgagor,  and 
provides  that  the , mortgagee's  right  to  recover  shall  not  be  affected 
by  any  default  of  any  person  other  than  himself  or  his  agents,  since 
the  liability  upon  the  policy  arises  only  when  the  notice  is  given ;  but 
it  is  sufficient  if  the  notice  on  behalf  Of  the  mortgagee  is  given  within 
a  reasonable  time,  and  contains  proper  information,  in  regard  to  the 
loss,  of  such  matters  as  a  mortgagee  reasonably  may  be  expected  to 
know.*®  Proofs  of  loss  are  not  necessary  to  a  recovery  for  a  breach 
of  a  contract  to  renew  a  policy,  according  to  some  courte,  even  though 
the  policy  if  issued  would  -have  contained  the  usual  provisions,* 

death  of  the  insured  are  concerned,  14  A.  S.  R.  595,  holding  technical  proofs 

L.R.A.(N.S.)  503,  504  note.  unnecessary  where  the  loss  is  total  and 

16.  Western   Commercial  Travelers'  the  sobject  of  insurance  a  building. 

Ass'n  V.  Smith,  85  Fed.  401,  56  XJ.  S.  17.  Preferred  Ace.  Ins.  Co.  v.  Field- 

App.  393,  29  C.  C.  A.  223,  40  L.R.A.  ing,  35  Colo.  19,  83  Pac.  1013,  9  Ann. 

653 ;  Jennings  V.  Brotherhood  Ace.  Co.,  Cas.  916;   Connecticut  Fire  Ins.  Co. 

44  Colo.  68,  96  Pac.  982, 130  A.  S.  R.  v.  Colorado  Leasing,  etc.,  Co.,  60  Colo. 

109,  18  L.R.A.(N.S.)   109;   Southern  424,  116  Pac.  154,  Ann.  Caa.  1912C 

Home,  etc.,  Ass'n  v.  Home  Ins.  Co.,  597;  Columbian  Nat.  Life  Ins.  Co.  v. 

fl4  Qa.  167,  21  S.  E.  375,  47  A.  S.  R.  MiUer,  140  Ga.  346,  78  S.  E.  1079, 

147,  27  L.R.A.  844;  Cannon  v.  Phoenix  Ann.  Cas.  1914D  408  and  note;  Dixon 

Ins.  Co.,  110  Ga.  563,  35  S.  E.  775,  78  v.  State  Mutual  Ins.  Co.,  34  Okla.  624, 

A.  S.  R.  124;  Allegre  v.  Maryland  Ina.  126  Pac.  794,  L.R.AJ.915F  1210  and 

Co.,  6  Har.  &  J.  (Md.)  408,  14  Am.  note. 

Dec.   289;    Smith   v.    Haverhill   >Iut.  18.  Ward  v.  Maryland  Casualty  Co., 

Fire  Ins.  Co..  1  Allen  (Mass.)  297,  79  71  N.  H.  262.  51  Atl.  900,  93  A.  S.  R. 

Am.  Dec.  733;  Bennett  v.  Aetna  Ins.  514. 

Co.,  201  Mass.  554,  88  N.  E.  335,  131  19.  Reed  v.  Firemen's  Ins.  Co.,  81 

A.  S.  R.  414;  Patrick  v.  Farmers'  Ins.  N.  J.  L.  523,  80  AtL  462,  35  LJI.A. 

Co.,  43  N.  H.  621,  80  Am.  Dec  197;  (N.S.)  343. 

Travelers'  Ins.  Co.  v.  Myers,  62  Ohio  Notes:    14    L.R.A.(N.S.)   460;    13 

St.  529,  57  N.  E.  458.  49  L.R.A.  760.  Ann.  Cas.  437. 

Nolos:  46  L.R.A.(N.S.)  571  (burg-  20.  Union  Institution  for  Savings  v. 

lary  insurance);  L.R.A.1915F  1215;  3  Phoenix  Ins.  Co.,  196  Mass.  230,  81 

British  Rul.  Cas.  723.  N.  E.  994,  13  Ann.  Cas..  433  and  note. 

But  see  Roe  v.  Dwelling  House  Ina.  14  L.R.A.(N.S.)  459  and  note. 

Co.,  149  Pa.  St.  94,  23  Atl.  718,  34  1.  Cheiner  v.  Insurance  Co.  of  North 
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though  there  are  cases  to  the  contrary,'  and  it  is  held  that  proofs  of 
loss  must  be  furnished  in  order  to  recover  on  an.  oral  contract,  where 
the  standard  policy  so  requires.'  A  provision  in  a  liability  policy 
requiring  notice  of  any  suit  does  not  require  notice  of  a  second  suit 
brought  immediately  after  a  prior  suit  for  the  same  cause  of  which 
notice  had  been  given  on  which  the  insurer  denied  all  liability.*  A 
provision  requiring  immediate  notice  of  "any  accident  or  injury" 
i"equires  notice  of  a  fatal  injury,  according  to  some  courts,'  while 
other  courts  hold  that  this  is  not  true  under  a  policy  providing  that 
unless  the  claimant  gives  notice  within  seven  days,  stating  the  cause 
of  the  injury,  and  within  ninety  days  of  the  date  of  the  injury  and 
within  thirty  days  of  the  date  of  the  death  verified  proof  thereof,  all 
claims  therefor  shall  be  forfeited,  as  the  provision  as  to  notice  does 
not  apply  to  action  by  persons  other  than  the  insured  himself.*  Where 
a  policy  provides  for  such  proofs  as  are  required  by  the  insurer  there 
is  no  duty  to  furnish  proofs  until  required.' 

501.  Requirement  as  to  Time  as  Condition  Precedent. — ^There  is 
a  conflict  of  opinion  on  the  question  whether  the  provision  in  the 
usual  form  of  policy  that  notice  and  proof  of  loss  mu.st  be  made 
within  a  certain  time  is  a  condition  precedent  so  far  as  giving  notice 
in  the  prescribed  time  is  concerned.  Some  courts  hold  that  the 
failure  to  comply  with  the  policy  within  the  period  specified  defeats 
a  recovery  on  the  policy,*  and  this  rule  is  applied  indiscriminately 
to  accident  policies,*  liability  policies,*"  and  animal  insurance  poli- 

America,  72  Wash.  27,  129  Pac.  905,  7.  Hilmer    v.     Western     Travelers 

Ann.   Cas.   1914D   649   and  note,  48  Ace.  Ass'n,  86  Neb.  285,  125  N,  W. 

L.R.A.(N.S.)  319  and  note.  635,  27  L.R.A.(N.S.)  319. 

2.  Notes:  48  L.R.A.(N.S.)  320  et  8.  Johnson  v.  Maryland  Casualty 
seq.;  Ann.  Cas.  1914D  655.  Co.,  73  N.  H.  259,  60  Atl.  1009,  111 

3.  Hicks  V.  British  American  Assur.  A.  S.  R.  609;  Quinlan  v.  Providence 
Co.,  162  N.  Y-  284,  56  N.  E.  743,  48  Washington  Ins.  Co.,  133  N.  Y.  356, 
Ii.R.A.  424.  31  N.  E.  31,  28  A.  S.  R.  645;  Weidert 

But  see  to  the  contrary  as  to  a  loss  v.  State  Ins.  Co.,  19  Ore.  261,  24  Pae. 
.  occurring  after  a  binding  slip  has  been  242,  20  A.  S.  R.  809 ;  Davis  v.  North- 
issued  and  before  a  policy  is  delivered,  western   Mut.   JBHre   Ass'n,  48   Wash. 
In  re  Coleman,  [1907]  2  K.  B.  798,  50,  92  Pac.  881,  15  Ann.  Cas.  333  and 
76  L.  J.  K.  B.  865,  97  L.  T.  N.  S.  420,  note. 

23  Times  L.  Rep.  638,  11  Ajin.  Cas.  Notes :  L.R. A.  1915F 1215 ;  Ann.  Cas. 

253,  3  British  Rul.  Cas.  707,  1912C  604;  Ann.  Cas.  1913C  1179. 

4.  Butler  v.  American  Fidelity  Co.,  9.  Hatch  v.  United  States  Casualty 
120  Minn.   157,  139  N.  W.  355,  44  Co.,  197  Mass.  101,  83  N.  E.  398,  125 

^.R.A.(N.S.)  609.  A.  S.  R.  332,  14  Ann.  Cas.  290  and 

6.  Foster  v.  Fidelity,  etc.,  Co.  of  nr*e,  14  L.R.A.(N.S.)  503. 

New  York,  99  Wis.  447,  75  N.  W.  69,  Note:  Ann.  Caa.  1914D  412. 

40  L.R.A.  833.  10.  Notes:  38  L.R.A.(N.8.)    62  et 

6.  Globe  Ace.  Ins.  Co.  v.  Oerisch,  seq.;   11   Ann.   Cas.  258;   Ann.   Cas. 

163  111.  625,  45  N.  E.  563,  54  A.  S.  1914A  271,  272;  3  British  RuL  Cas. 

R.  486.  723. 
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cies.**  On  the  other  hand  many  courts  take  the  position  that  the 
requirements  in  a  standard  insurance  policy  that  the  insured  shall 
give  notice  and  make  proof  of  loss  within  a  certain  time  are  conditions 
precedent  to  the  right  to  sue,  but  failure  to  comply  with  such  require- 
ments within  the  time  stipulated  does  not  avoid  the  policy  or  work 
a  forfeiture  in  the  absence  of  a  stipulation  in  the  policy  to  that  effect. 
Such  failure  merely  postpones  the  day  of  payment,  provided  notice 
is  given  and  proof  of  loss  is  made  within  such  time  as  will  enable 
the  insured  to  bring  his  suit  within  the  time  limited  by  the  policy.** 
Especially  is  this  true  under  a  policy  which  requires  notice  to  be 
given  within  a  specified  time  but  does  not  expressly  provide  that  a 
failure  to  give  such  notice  shall  invalidate  all  claims  under  the 
policy,**  or  where  notice  was  in  good  faith  given  a  broker  through 
whom  the  policy  was  procured  and  the  insurer  suffers  no  loss  through 
a  delay  due  to  the  broker's  mistake.**  Though  a  forfeiture  is  not 
involved  by  failing  to  furnish  proofs  within  the  time  stipulated  they 
must  be  furnished  within  a  reasonable  time  or  no  recovery  can  be 
had.*^  If  proofs  are  received  after  the  time  Umited  the  delay  is 
waived.** 

Time 

502.  In  General. — ^In  the  absence  of  any  provision  in  the  policy 
relating  to  the  time  for  presenting  to  the  company  the  proofs  of  loss, 
the  law  requires  that  such  proofs  must  be  made  within  a  reasonable 
time.*'    Policies  usually  contain  provisions  specifying  the  time  within 

11.  Note:  44  L.R.A.(N.S.)  573.  Okla.  208,  120  Pac.  948,   38  L.E.A. 

12.  Preferred  Ace.  Ins.  Co.  v.  Field-  (N.S.)  426;  Continental  Fire  Ina.  Co. 
ing,  35  Colo.  19,  83  Pac.  1013,  9  Ann.  v.  Whitaker,  112  Tenn.  151,  79  S.  W. 
Cas.  916;  Connecticut  Fire  Ins.  Co.  v.  119,  105  A.  S.  R.  916,  64  L.RA.  451; 
Colorado  Leasing,  etc,  Co.,  50  Colo.  Vangindertaelcn  v.  Phenix  Ins.  Co. 
424,  116  Pac.  154,  Ann.  Cas.  1912C  of  Brooklyn,  82  Wis.  112,  51  N.  W. 
597  and  note;  Hartford  Fire  Ins.  Co.  1122,  33  A.  S.  R.  29. 

V.  Redding,  47  Fla.  228,  37  So.  62,  Notea:  L.R.AJ915F  1213;  15  Ann. 

110  A.   S.   R.   118,  67   L.R.A.  518;  Cas.  337. 

Southern  Fire  Ins.  Co.  v.  Knight,  111  13.  Note:  14  Ann.  Cas.  293. 

Qa.  622,  36  S.  E.  821,  78  A.  S.  R.  216,  14.  Hope  Spoke  Co.  v.  Maryland 

52  L.R.A.  70;  Harp  v.  Fireman's  Fund  Casualty  Co.,  102  Ark.  1,  143  S.  W. 

Ins.  Co.,  130  Ga.  726,  61  8.  E.  704,  85,  Ann.  Cas.  1914A  268,  38  LJR.A. 

14   Ann.   Cas.  299;   Columbian  -Nat.  (N.S.)  62. 

Life  Ins.  Co.  v.  Miller,  140  Ga.  346,  16.  Harp  ▼.  Fireman's  Fund  Ins. 

78  S.  E.  1079,  Ann.  Cas.  1914D  408;  Co.,  130  Qa.  726,  61  S.  E.  704,  14 

Steele  v.  Crerman  Ins.  C».  of  Freeport,  Ann.  Cas.  299. 

93  Mich.  81,  53  N.  W.  514,  18  L.R.A.  16.  Note:  7  L.R.A.  82. 

85  and  note;  Mason  v.  St.  Paul  Fire,  17.  Metropolitan   Life   Ins.   Co.   ▼. 

etc.,  Ins.  Co.,  82  Minn.  336,  82  N.  W.  People's  Trust  Co.,  177  Ind.  578,  98 

13,  83  A.  S.  R.  433;  Sims  v.  State  N.  E.  513,  41  LJB.A.(N.S.)  285. 

Ins.  Co.,  47  Mo.  54,  4  Am.  Rep.  311;  Note:  137  A.  S.  E.  727. 

Nance  v.  Oklahoma  Fire  Ins.  Co.,  31 
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which  notice  and  proofs  of  loss  must  be  given,  and  such  provisions 
should  be  reasonably  construed  in  order  to  carry  out  the  intention  of 
the  parues.^*  A  provision  that  notice  must  be  given  "immediately,"  *• 
or  "forthwith,"  **  or  "as  soon  as  possible,"  *  means  that  the  notice 
must  be  given  within  a  reasonable  time  under  the  circumstances  of 
th»  case.  What  is  a  reasonable  time  is  a  question  of  law  when  the 
facts  are  undisputed  and  the  inferences  certain,  but  where  the  facts 
are  disputed  or  the  inferences  uncertain  it  is  a  question  for  the  jury.* 
There  are  cases  where  the  delay  will  be  held  unreasonable  as  a  matter 
of  law,  as  where  without  excuse  there  is  a  delay  of  eight  months,^ 
sixty  days,*  twenty-nine  days,*  or  even,  it  has  been  held,  eleven 
days.'    On  the  other  hand  there  is  no  unreasonable  delay  as  a  matter 

18.  Woodmen  Aco.  Ass'n  ▼.  Pratt,  of  New  Yorit,  134  Wis.  322, 113  N.  W. 
62  Neb.  673,  87  N.  W.  546,  89  A.  S.  967.  17  L.R.A.(N.S.)  260. 

R.  777,  55  L.R.A.  291;  Trippe  v.  Prov-  Notes:  100  A.  S.  R.  789;  38  L.R.A. 
jdent  Fund  Soc,  140  N.  Y.  23,  35  N.  (N.S.)  63,  64;  11  Ann.  Cas.  259:  14 
E.  316,  37  A.  S.  R.  529,  22  L.K.A.  Ann.  Cas.  293;  Ann.  Cas.  1914A  272; 
432.  Ann.  Cas.  1914D  412;  3  British  Rsl. 

Note:  14  Ann.  Cas.  292.  Cas.  725. 

19.  Fidelity,  etc.,  Co.  of  Maryland  20.  Central  City  Ins.  Co.  v.  Gates, 
V.  Courtney,  186  U.  S.  342,  22  S.  Ct.  86  Ala.  558,  6  So.  83,  11  A.  S.  R. 
833,  46  U.  S.  (L.  ed.)  1193;  Stevens  v.  67;  Pennypacker  v.  Capital  Ins.  Co., 
Frankfort  Marine  Accident,  etc.,  Ins.  80  la.  56,  45  N.  W.  408,  20  A.  S.  R. 
Co.,  207  Fed.  757,  125  C.  C.  A.  295,  395,  8  L.R.A.  236;  Mason  v.  St.  Paul 
47  L.R.A.(N.S.)  1214  and  note;  .^tua  Fire,  etc.,  Ins.  Co.,  82  Minn.  336,  82 
Life  Ins.  Co.  v.  Fitzgerald,  165  Ind.  N.  W.  13,  83  A.  S.  R.  433;  St.  Louis 
317,  75  N.  E.  262,  112  A.  S.  R.  232,  Ins.  Co.  v.  Kyle,  11  Mo.  278,  49  Am. 
6  Ann.  Cas.  551,  1  L.R.A. (N.S.)  422;  Dec.  74;  Griffey  v.  New  York  Cent. 
Rokes  V.  Amazon  Ins.  Co.  of  Cincin-  Ins.  Co.,  100  N.  Y.  417,  3  N.  E.  309, 
nati,  51  Md.  512,  34  Am.  Bep.  323;  53  Am.  Rep.  202;  West  Branch  Ins. 
Gr«enough  v.  Phoenix  Ins.  Co.,  206  Co.  v.  Helfenstein,  40  Pa.  St.  289,  80 
Mass.  247,  92  N.  E.  447,  138  A.  S.  R.  Am.  Dec.  573. 

383;  Chapin  v.  Ocean  Accident,  etc.,       1.  Note:  Ann.  Cas.  1914D  413. 

Corp.,  96  Neb.  213,  147  N.  W.  465,       2.  Travelers'  Ins.  Co.  v.  Myers.  62 

52  L.R.A.(N.S.)  227;  Ward  v.  Mary-  Ohio  St.  529,  57  N.  E.  458,  49  L.R.A. 

land  Casualty  Co.,  71  N.  H.  262,  51  760;  Foster  v.  Fidelity,  etc.,  Co.  of 

Atl.  900,  93  A.  S.  R.  514;  Solomon  v.  New  York,  99  Wis.  447,  75  N.  W.  69, 

Continental  Fire  Ins.  Co.,  160  N.  Y.  40  L.R.A.  833. 

595,  55  N.  E.  279,  73  A.  S.  R.  707,       Notes:    Ann.    Cas.   1914D   413;    3 

46  L.R.A.  682;  Travelers'  Ins.  Co.  v.  British  Rul.  Cas.  728. 

Myers,  62  Ohio  St.  529,  57  N.  E.  458,       3.  Deer  Trail  Consol.  Min.  Co.  v. 

49   L.R.A.   760;   People's   Mut.   Ace  Maryland  Casualty  Co.,  36  Wash.  46, 

Ass'n  ▼.  Smith,  126  Pa.  St.  317,  17  78  Pac  135.  67  L.R.A.  275. 

Atl.  605,  12  A.  S.  R.  870;  Munz  v.       4.  Ermentrout  v.  Girard  Fire,  etc.. 

Standard  Life,  etc.,  Ins.  Co.,  26  Utah  Ins.  Co.,  63  Minn.  305,  65  N.  W.  635, 

69,  72  Pac.  182,  99  A.  S.  R.  830,  62  56  A.  8.  R.  481,  30  UR.A.  346. 

L.R.A.  485;  Horsfall  v.  Pacific  Mut.      5.  Foster  v.  Fidelity,  etc.,  Co.  of  New 

life  Ins.  Co.,  32  Wash.  132,  72  Pac.  York,  99  Wis.  447,  75  N.  W.  69,  40 

1028,  98  A.  S.  R.  846,  63  L.R.A.  425;   L.R.A.  833. 

Foster  v.  Fidelity,  etc.,  Co.  of  New       6.  Trask  v.  State  Fire,  etc.,  Ins.  Co., 

York,  99  Wis.  447,  75  N.  W.  69,  40  29  Pa.  St.  198,  72  Am.  Dec  622. 

Ji.R.A.  8-3.1;  Cady  v.  Fidelity,  etc.,  Co. 
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of  law  where  a  notice  is  given  within  a  day  or  two,'  four  days,*  ten 
to  seventeen  days,*  fifty  days,  under  peculiar  circumstances,*'  or 
even  two  months,  where  there  is  a  good  excuse  for  the  delay.** 
Whether  notice  of  a  death  by  accident  given  eighteen  days  after  the 
death  is  as  soon  as  "reasonaWy  possible"  has  been  treated  as  a  ques- 
tion for  the  jury  to  decide.**  In  some  states  while  "forthwith"  is  held 
to  mean  within  a  reasonable  time  yet  it  is  held  that  the  rule  applicable 
to  bills  of  exchange  should  determine  what  is  a  reasonable  time,  and 
that  if  the  parties  reside  in  the  same  town  notice  should  be  given  on 
the  same  day,  otherwise  by  the  next  mail.*'  Where  a  policy  requires 
that  in  case  of  loss  the  insured  shall  give  "immediate  notice  thereof, 
and  shall  render"  proofs  of  loss,  the  proofs  need  not  be  furnished 
"immediately."  **  An  intervening  Sunday  should  not  be  excluded 
in  computing  the  time  where  the  number  of  days'  notice  required 
exceeds  seven."  Statutes  sometimes  fix  the  time  for  giving  notice 
and  proof  of  loss,  which  of  course  override  provisions  in  a  policy,** 
but  a  statute  regulating  the  time  within  which  a  person  insured 
under  an  accident  policy  shall  serve  notice  of  injury  does  not  relate 
to  a  death  claim  by  the  beneficiary  named  in  the  policy.*^  A  pro- 
vision in  a  life  insurance  policy  that  no  claim  of  loss  shall  be  made 
thereunder  unless  proof  is  presented  within  two  years  after  the  loss 
matures  is  a  waiver  of  a  provision  in  requiring  proof  of  loss  within 
ninety  days  after  the  death  of  the  insured  contained  in  a  statute, 
referred  to  in  the  policy  for  other  purposes.** 

503.  When  Time  Begins  to  Run. — The  requirement  of  a  liability 
policy  that  notice  shall  be  given  on  the  occurrence  of  an  accident 
does  not  require  notice  of  an  accidental  occurrence  where  no  bodily 
injury  is  apparent  and  there  is  no  reasonable  ground  for  believing 

7.  Burlington  Ins.  Co.  v.  Lowerv,  01    Ann.  Cas.  1914D  408. 

Ark.  108,  32  S.  W.  383,  54  A.  S.  R.  13.  Whitehurst   v.   North    Carolina 

196.  Mut.  Ins.  Co.,  52  N.  C.  433,  78  Am. 

8.  West  Branch  Ins.  Co.  v.  Helfen-  Dee.  246  (notice  after  twenty  days 
Btein.  40  Pa.  St.  289,  80  Am.  Dec.  573.  held  too  late). 

9.  Fidelity,  etc.,  Co.  of  Maryland  v.  14.  Killips  v.  Putnam  Fire  Ins.  Co., 
Courtney,  186  U.  S.  342,  22  S.   Ct.  28  Wis.  472,  9  Am.  Rep.  506. 

833,  46  U.  S.  (L.  ed.)  1193.  15.  Craig  v.  United  States  Health, 

10.  Solomon  v.  Continental  Fire  Ins.  etc.,  Ins.  Co.,  80  S.  C.  151,  61  S.  E. 
Co.,  160  N.  Y.  595,  55  N.  E.  279,  73  423,  128  A.  S.  R.  877,  15  Ann.  Cas. 
A.  S.  R.  707,  46  L.R.A.  682  (policy  216,  18  L.RA.(N.S.)  106. 

lost  by  assignee  ignorant  of  provi-  16.  Welsh  v.  London  Assur.  Corp., 
sions).  151  Pa.  St.  607,  25  AU.  142,  31  A.  S. 

11.  Hamden  v.  Milwaukee  Mechan-  R.  786. 

ics'  Ins.  Co.,  164  Mass.  382.  41  K.  E.  17.  Cady  v.   Fidelity,  etc.,   Co.   of 

658,  49  A.  8.  R.  467   (ill  health  of  New  York,  134  Wis.  322,  113  N.  W. 

insured  and  other  circumstances;  fire  967, 17  L.R.A. (N.S.)  260. 

insurance).  18.  Ellis  v.  Ma.ssaohnsetts  Mut.  Life 

12.  Columbian  Nat.  Life  Ins.  Co.  v.  Ins.  Co.,  113  Cal.  612,  45  Pac.  988, 
MiUer,  140  Ga.  346,  78  S.  E.  1079,  54  A.  S.  R.  373.     . 
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that  a  claim  for  damages  will  be  made,  and  the  duty  to  give  notice 
does  not  arise  until  the  subsequent  facts  would  suggest  to  a  reason- 
ably prudent  person  that  a  liability  might  arise.**  Nor  is  it  neces- 
sary to  give  notice  of  an  accident  before  any  claim  thereon  is  made 
mider  a  liability  policy  requiring  immediate  notice  by  the  assured 
"upon  the  occurrence  of  an  accident  and  upon  the  notice  of  any 
claim  on  account  of  the  accident."  '**  But  where  notice  of  accident 
merely  is  required,  the  insured  cannot  wait  until  a  claim  is  made.* 
Notice  under  a  liability  policy  need  not  be  given  until  after  the 
insured  has  knowledge  tiiat  an  accident  has  occurred,*  and  the  knowl- 
edge of  the  servant  by  whose  fault  an  injury  is  caused  is  not  imputed 
to  the  insured.*  The  insured  must  exercise  ordinary  diligence  in 
adopting  such  measures  as  will  lead  to  knowledge  on  his  part  of 
the  occurrence  of  an  accident,*  but  the  general  oflficers  of  a  corpora- 
tion insured  against  liability  need  not  have  knowledge  of  an  accident, 
and  it  is  sufficient  if  knowledge  is  obtained  or  should  have  been  ob- 
tained by  agents  having  supervision  over  the  employee  causing  the 
accident.'  The  requirement  of  an  indemnity  policy  that  immediate 
notice  be  given  of  any  default  is  satisfied  where  notice  is  given  as  soon 
as  knowledge  is  obtained,  and  the  employer  need  not  act  on  mere 
suspicion*  Where  an  indemnity  policy  requires  a  notice  after  an 
employee  has  retired  from  the  service  of  his  employer,  a  cashier  of 
a  bank  remains  in  its  employ  after  the  doors  of  the  bank  are  closed 
and  an  examination  of  its  affairs  made  by  a  bank  examiner,  and 
until  the  appointment  and  qualification  of  a  receiver.'  Where  proofs 
of  claim  under  a  fidelity  policy  are  required  to  contain  full  particulars 
of  the  defaults  of  the  employee,  they  need  not  be  furnished  im- 
mediately on  discovering  some  misappropriations,  but  the  insured 
may  wait  until  he  is  able  to  furnish  "full  particulars."  *     In  case 

19.  Chapin  v.  Ocean  Accident,  etc.,  Mass.  173,  49  N.  E.  110,  64  A.  S.  R. 
Corp.,  96  Neb.  213,  147  N.  W.  465,  291. 

52  L.R.A.(N.S.)  227.  5.  Woolverton  v.  Fidelity,  etc.,  Co., 

20.  Anoka  Lumber  Co.  v.  FideUty,  190  N.  Y.  41,  82  N.  E,  745,  16  L.R.A. 
etc..  Co.,  63  Minn.  286,  65  N.  W.  353,    (N.S.)  400  and  note. 

30  L.R.A.  689.    But  see  for  contrary  6.  American    Surety    Co.    of    New 

authority  11  Ann.  Cas.  259  note.  York  v.  Pauly,  170  U.  S.  133,  18  S. 

1.  Travelers'  Ins.  Co.  v.  Myers,  62  Ct.  552,  42  U.  S.  (L.  ed.)  977;  Amer- 
Ohio  St.  529,  57  N.  E.  458,  49  L.R.A.  ican  Surety  Co.  of  New  York  v.  Pauly, 
760.  170  U.  S.  160,  18  8.  Ct.  563,  42  U.  S. 

2.  Stevens  V.  Frankfort  Marine,  etc.,  (L.  ed.)  987;  Bank  of  Tarboro  v. 
Ins.  Co.,  207  Fed.  757,  125  C.  C.  A.  Fidelity,  etc.,  Co.,  126  N.  C.  320,  35 
295.  47  L.R.A.(N.S.)  1214.  S.  E.  588, 128  N.  C.  366,  38  S.  E.  908, 

3.  Mandell  v.  Fidelity,  etc.,  Co.,  170  83  A.  S.  R.  682. 

Mass.  173,  49  N.  E.  110,  64  A.  S.  R.  Note:  Ann.  Cas.  1912D  1287. 

291;  Woolverton  v.  Fidelity,  etc.,  Co.,  7.  American    Surety    Co.    of   New 

190  N.  Y.  41.  82  N.  E.  745, 16  L.R.A.  York  v.  Pauly,  170  U.  S.  160,  18  S. 

(N.S.)  400  and  note.  Ct.  563,  42  U.  8.  (L.  ed.)  987. 

4.  Mandell  v.  Fidelity,  etc.,  Co.,  170  8.  Fidelity,  etc.,  Co.  of  Maryland  v. 
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of  an  accident  policy  no  notice  of  an  accident  or  injury  caoang 
death  need  be  given  by  the  beneficiary  until  the  death  occurs,  where 
the  policy  provides  for  immediate  notice  in  the  event  of  any  accident 
or  injury  for  which  claim  shall  be  made,  or  in  case  of  death  resulting 
therefrom,  as  this  provides  for  two  notices  for  different  claims,  one 
of  injury  not  resulting  in  death,  and  the  other  of  death.'  And  a 
provision  in  an  accident  policy  for  immediate  notice  of  an  injury 
has  been  held  to  require  such  notice  when  the  injury  has  been  suffered 
for  which  claim  is  made,  so  that  where  a  claim  is  based  on  the  loss 
of  an  eye  notice  need  not  be  given  until  eyesight  is  lost.^<*  But  where 
such  a  policy  requires  notice  of  injury  the  time  for  giving  such 
notice  begins  to  run  on  the  happening  of  the  accident,  though  the 
person  is  not  aware  until  long  afterward  that  a  serious  consequence 
will  ensue.  Hence,  the  time  of  giving  such  notice  cannot  be  post- 
poned until  the  death  of  the  insured,  on  the  ground  that  not  till  then 
had  the  injury  occurred  within  the  meaning  of  the  policy.**  The 
word  "immediately"  in  such  a  policy  providing,  as  to  accidents  result- 
ing in  death,  that  notice  shall  be  given  and  proof  of  death  be  made 
"immediately"  after  the  accident  occurs,  that  unless  such  proof  be 
furnished  within  six  months  thereafter,  all  claims  shall  be  forfeited, 
means  such  a  convenient  time  as  is  reasonably  requisite  for  giving 
the  notice  after  the  discovery  of  death,  and  that  the  proof  is  to  be 
furnished  within  the  six  months  specified  after  such  discovery.*' 
Under  a  policy  requiring  one  claiming  sick  benefits  to  give  notice 
"within  ten  dajrs  from  the  commencement  of  total  disability,"  the 
time  limited  does  not  commence  to  run  until  he  realizes  that  his 
illness  is  sufficiently  serious  to  prevent  him  from  following  bis  usual 
vocation.  Notice  immediately  given  on  the  discovery  of  such  serious 
condition  is  seasonable.**  Similarly  if  a  policy  requires  notice  by 
the  insured  within  ten  days  from  the  beginning  of  the  illness  for 
which  claim  can  be  made,  and  that  the  illness  must  last  for  more 
than  one  week,  and  the  insured  must  be  continuously  confined  to  bed 
and  regularly  attended  by  a  physician,  notice  given  within  ten  days 
from  the  day  a  physician  begins  to  visit  the  insured  is  within  the 
terms  of  the  policy.**  The  beneficiary  in  a  policy  on  the  life  of 
one  who  disappears  and  is  not  again  heard  from  has  a  reasonable 

Courtney,  186  U.  S.  342,  22  S.  Ct  833,  Co.,  197  Mass.  101,  83  N.  E.  398,  128 
46  U.  S.  (L.  ed.)  U93.  A.  S.  B.  332,  14  Ann.  Cas.  290,  14 

9.  Western    Commercial    Travelers'  L.RA..(N.8.)  503. 

Ass'n  V.  Smith,  85  Fed.  401,  56  U.  S.  12.  Eentzler  v.  American  Mat  Ace. 

App.  393,  29  C.  C.  A.  223,  40  L.R.A.  Ass'n,  88  Wis.  589,  60  N.  W.  1002,  43 

653.  A.  S.  R.  934. 

10.  People's  Mut.  Accident  Ass'n  v.  13.  Jennings  v.  Brotherhood  Ace 
Smith,  126  Pa.  St.  317,  17  Atl.  605,  Co.,  44  Colo.  68,  96  Pac.  982,  130  A- 
12  A.  S.  R.  870.  S.  R.  109,  18  L.R.A.(N.S.)  109. 

11.  Hatch  T.  United  States  Casnatty  14.  Craig  v.  United  States  HealUi, 
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time  after  the  expirati<m  of  the  period  necessary  for  a  presumption 
of  death  to  arise  in  which  to  file  proofs  of  death,  where  the  policy 
requires  proof  of  death  as  a  prerequisite  to  the  bringing  of  an  action, 
but  fixes  no  particular  time  within  which  proofs  must  be  filed,  at 
least  where  death  can  be  established  only  by  aid  of  the  presumption 
arising  from  the  expiration  of  such  period ;  and  therefore  such  proofs 
need  not  necessarily  be  furnished  within  the  statutory  limitation  from 
the  time  of  death,  as  no  cause  of  action  accrues  until  proof  of  death 
can  be  made.** 

504.  Excuses  for  Delay. — It  seems  to  be  the  general  rule  that 
where,  because  of  circumstances  and  conditions  surrounding  the  trans- 
action, the  giving  of  notice  within  the  time  specified  becomes  impos- 
sible, it  will  be  excused  and  held  sufficient  if  given  within  a  reasonable 
time  after  the  removal  of  the  obstacle.*'  Accordingly  most  courts 
hold  that  where  the  circumstances  of  the  accident  covered  by  an 
accident  policy  are  such  that  it  is  impossible  to  comply  with  the 
provision  in  the  policy  as  to  the  giving  of  notice  within  a  certain 
time,  the  failure  to  give  such  notice  does  not  bar  a  recovery.*'  On 
this  principle  where  the  beneficiary  is  ignorant  of  the  death  of  the 
insured,*^  or  the  existence  of  the  policy,**  delay  in  giving  notice 
and  making  proofs  is  excused.  Failure  to  give  notice  is  excused  where 
the  insured  was  disabled  by  an  accident  insured  against  to  give  the 
required  notice,  according  to  some  courts,**  though  good  authority 
exists  for  the  proposition  that  an  insured  is  not  relieved  from  the 
obligation  imposed  upon  him  by  the  terms  of  his  policy  to  give  notice, 
by  himself  or  his  representative,  within  a  certain  time  of  the  com- 
mencement of  his  illness,  by  the  fact  that  his  illness  is  such  as  to 
render  him  delirious  and  unable  to  remember  that  he  has  the  policy.* 
Nor  is  the  fact  that  the  insured  in  an  accident  policy  was  ignorant  of 

etc.,  Ina.  Co.,  80  S.  C.  151,  61  S.  E.  69,  72  Pac.  182,  99  A.  S.  R.  830,  62 

423,  128  A.  S.  R.  877,  15  Ann.  Caa.  L.R.A,  485. 

216,  18  L.R.A.(N.S.)  106.  Note:  18  L.R.A.(N.S.)   109  et  seq. 

15.  Behlmer  v.  Grand  Lodge  A.  0,  19.  Cady  v.  Fidelity,  etc.,  Co.  of 
U.  W.,  109  Minn.  305, 123  N.  W.  1071,  New  York,  134  Wis.  322,  113  N.  W. 
26  L.RJL.(N.S.)  305.  967.  17  L.R.A.(N.S.)  260. 

16.  Note:  18  L.R.A.(N.S.)  109  et  Notes:  41  L.R.A. (N.S.)  287;  Ann. 
geq  Cas  1914D  414. 

17.  Notes:  14  L.R.A.(N.S.)  503.  ./Lwf  "I^T  ^"V^«  «Q  ^"^4' 
604;  14  Ann.  Cas.  294.  f  7^7  Jt  'r  I  ^ii    ir^  '       w  ?* 

10   xr„»~,^^i;f„_    t:*,.   t__    n-    _    R.  777,  55  L.R.A.  291;  Hilmer  v.  West- 
18   Metropolitan   Life   Ins.   Co.   y.  Travelers'  Ace.  A^'n,  86  Neb.  285, 

£*°l  fiin!;^  T  nl  rM  ^^9ifr'         125  N.  W.  535,  27  L.R.A.(N.S.)  319 
N.  E.  513,  41  L.R.A.(N.S.)  285  (igno-  ^nd  note 

ranee  of  death  and  of  existence  of  pol-      ^^i^.  jg  L.R.A. (N.S.)  109  et  seq.; 

icy)';  Tnppe  v.  Provident  Fund  Soc,  Ann.  Cas.  1914D  413. 

140  N.  Y.  23,  35  N.  E.  316,  37  A.       1.  Whiteside  v.  North  American  Ace. 

S.  R.  529,  22  L.R.A.  432;  Munz  v.  Ins.  Co.,  200  N.  Y.  320,  93  N.  E.  948, 

Standard  Life,  etc.,  Ins.  Co.,  26  Utah  35  L.R.A.  (N.S.)  696. 
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the  existence  of  the  policy,  it  having  -been  procured  lor  him  by 
another,  any  excuse  for  delay  in  giving  the  required  notice.'  On 
similar  principles  want  of  knowledge  of  the  policy  by  one  of  two 
persons  for  whose  benefit  an  insurance  against  liability  for  accidents 
to  employees  has  been  effected  by  the  other,  and  want  of  knowledge 
of  the  accident  by  the  latter,  will  not  excuse  failure  to  comply  with 
a  requirement  in  the  policy  that  immediate  notice  of  an  accident  be 
given  to  the  insurer.*  If  the  insured,  or  the  beneficiary  under  the 
policy,  does  not  know  that  the  accident  was  the  cause  of  the  injury, 
the  giving  of  the  notice  within  the  prescribed  time  after  he  learns  that 
the  accident  was  the  cause  of  the  injury  is  a  sufficient  compliance 
with  the  provision  for  such  notice.*  A  delay  in  furnishing  proofs 
of  loss  may  also  be  excused  becatise  of  the  acts  of  the  insurer,  as  where 
it  delays  furnishing  blanks,*  or  continues  negotiations  for  a  settle- 
ment under  such  circumstances  as  make  it  a  breach  of  good  faith  to 
take  advantage  of  the  delay,*  or  fails  to  point  out  objections  to  proofs 
furnished  until  the  time  to  furnish  proper  proofs  is  about  to  expire.^ 
and  the  courts  have  even  gone  so  far  as  to  hold  that  a  magistrate's 
certificate,  required  as  a  part  of  proofs  of  loss,  filed  five  years  after  the 
loss  is  within  a  reasonable  time,  where  it  was  not  filed  sooner  because 
of  the  failure  of  the  insurer  to  object  to  the  sufficiency  of  a  former 
certificate,  and  it  was  filed  as  soon  as  the  former  one  was  held  defective, 
no  prejudice  arising  from  the  delay.*  The  insolvency  of  an  insurance 
company  which  makes  an  assignment  before  the  time  to  furnish  proofs 
has  expired  has  been  held  to  relieve  the  insured  from  the  duty  of 
making  proofs  of  loss.*  Where  proofs  of  loss  are  required  to  be 
made  by  the  insured,  the  fact  that  he  is  mentally  incapable  of  mak- 
ing proofs  has  been  held  to  relieve  him  of  this  duty.**  The  abscond- 
ing of  the  insured  and  delay  in  the  appointment  of  a  trustee  in 
bankruptcy  do  not  excuse  failure  to  furnish  proofs  of  loss  within 
the  required  time,**  and  in  case  of  a  loss  by  fire  after  the  death  of 
the  original  insured  and  before  the  appointment  of  a  legal  repre- 
sentative, those  interested  in  the  policy  must  make  reasonable  efforts 

2.  Johnson    v.    Maryland    Casualty  flton,  77  Ark.  27,  90  S.   W.  283,  7 

Co.,  73  N.  H.  259,  60  AtL  1009,  Ul  Ann.  Cas.  55. 

A    S   B   609  ^-  Columbia  Ins.   Co.  v.  Lawrence, 

'S.  be^r  T,;ail  Consol.  Min.  Co.  v.  ^^  P^*"  ^fj,  9  U.  S.  (L.ed.)  512. 

•u„,^Tr.^A  Poc.oU,.  r^    Qft  \Kr„c\,   AR  "•  Smith  v.  National  Credit  Ins.  Co., 

Kri3?.TL'R.i%7t  '^"'-  ""'  «^M--  2«3,  68  N.  W.  28,  33  L.R.A.' 

4.  Notes:  18  L.R.A  (N.S.)    109  et  ^\  ^^^^^.^  ^^  j^,.  ^o.  v.  Bov- 
seq.;  14  Ann.  Cas.  294.  ^^    ^g  WaD.  433,  20  D.  S.  (L.  ed.) 

5.  Note :  Ann.  Cas.  1914D  415.  442. 

6.  Greenough  v.  Phoenix  Ins.  Co.  of  Note*  14  Ann    Cas   294 
Hartford,  206  Mass.  247,  92  N.  E.  447,  n.  Bennett  v.*  Aetna  Iiis.  Co.,  201 
138  A.  S.  R.  383.  Mase.  554,  88  N.  E.  335,  131  A.  S.  R. 

7.  Planters'  Mut.  Ins.  Ass'n  v.  Ham-  414. 
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to  see  that  the  covenants  as  to  notice  and  proofs  of  loss  are  kept,  and 
within  a  reasonable  time  must  use  such  agencies  as  the  law  provides 
to  secure  that  result.*' 

Sufficieruy  of  Notice  or  Proofs 

505.  Service. — ^Notice  of  loss  need  not  be  given  to  an  executive 
officer,  and  is  sufficient  if  given  and  received  at  the  company's  office 
or  place  of  business,*'  and  in  any  event  a  notice  of  loss  is  sufficient 
which  brings  the  matter  home  to  the  insurer  and  induces  action  by 
it.**  According  to  some  courts  a  requirement  in  a  policy  that  the 
insured  within  a  certain  time  shall  "render"  a  statement  to  the  com- 
pany, containing  proofs  of  loss,  is  met  by  mailing  the  statement  to 
the  company  within  the  time  limited,*'  even  though  not  received 
imtil  after  the  time  has  expired,*'  but  other  courts  hold  that  mailing 
proofs  which  are  not  received  does  not  meet  a  requirement  that  they 
be  rendered  at  the  residence  of  the  insurer,*'  and  that  mailing  proofs 
within  the  time  specified  is  not  sufficient  if  they  are  not  received  until 
the  time  has  expired,  under  a  policy  providing  that  the  insured  "shall 
render"  the  statement  within  a  certain  time.**  Where  a  policy  is 
payable  either  at  the  home  office  of  the  insurer  or  at  a  branch  agency, 
notice  and  proofs  may  be  furnished  to  the  branch  agency,**  and 
M'here  a  policy  does  not  provide  to  whom  notice  of  loss  must  be  given, 
notice  given  to  its  office  within  the  state  by  mail,  and  actually  received, 
is  sufficient  though  not  properly  addressed.*"  Most  courts  consider 
that  in  the  absence  of  a  contrary  stipulation  notice  and  proofs  may  be 
rendered  to  a  local  agent  who  has  power  to  issue  policies,  and  that 
notice  so  given  is  sufficient,*  especially  where  it  is  promptly  trans- 

12.  Matthews  v.  American  Cent.  Ins.  19.  Pennington  v.  Pacific  Mut.  Life 
Co.,  154  N.  Y.  449,  48  N.  E.  751,  61  Ins.  Co.,  85  la.  468,  52  N.  W.  482, 
A.  S.  R.  627,  39  L.R.A.  433.  39  A.  S.  U.  306. 

13.  Herron  v.  Peoria  Marine,  etc.,  20.  Mandell  v.  Fidelity,  etc.,  Co.,  170 
Ins.  Co.,  28  III.  235,  81  Am.  Dec.  272.  Mass.  173,  49  N.  E.  110,  64  A.  S.  R. 

14.  Insurnnee  Co.  of  North  America  291. 

V.  McDowell,  50  111.  120,  99  Am.  Dec.       1.  Schloss  v.  Westchester  Fire  Ins. 

497.  Co..  141   Ala.  566,  37   So.   701,  109 

15.  Manufacturers',  etc.,  Mut.  Ins.  A.  S.  R.  58;  Insurance  Co.  of  North 
Co.  V.  Zeitinger,  168  HI.  286,  48  N.  E.  America  v.  McDowell,  50  111.  120,  99 
179,  61  A.  S.  R.  105.  Am.  Dec.  497;  Insurance  Co.  of  North 

16.  Craig  v.  United  States  Health,  America  v.  Hope,  58  111.  75,  11  Am. 
etc.,  Ins.  Co..  80  S.  C.  151,  61  S.  E.  Rep.  48;  Hamden  v.  Milwaukee  Me- 
423,  128  A.  S.  R.  877,  1.5  Ann.  Cas.  chanics'  Ins.  Co.,  164  Mass.  382,  41 
216,  18  L.R.A.(N.S.)  106.  N.  E.  658, 49  A.  S.  R.  467;  De  Michele 

17.  Central  City  Ins.  Co.  v.  Gates,  v.  London,  etc.,  Ins.  Co.,  40  Utah  312, 
86  Ala.  558,  6  So.  83,  11  A.  S.  R.  67.  120  Pac.  846,  Ann.  Cas.  1914D  1076; 

18.  Peabody  v.  Satterlee,  lllO  N.  Y.  Killips  v.  Putnam  Fire  Ins.  Co.,  28 
174,  59  N.  E.  818,  52  L.R.A.  956.  Wis.  472,  9  Am.  Bep.  506. 
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mitted  to  the  insurer  by  the  agent,'  or  is  acted  upon  by  the  insurer.* 
Some  courts,  however,  hold  that  general  local  agents  have  no  authority, 
express  or  implied,  to  accept  notice  of  loss.* 

506.  Who  May  Give  Notice  and  Make  Proofs. — ^Proofs  of  loss  may 
be  made  by  an  agent  where  the  assured  is  not  in  a  position  to  make 
them,'  especially  where  the  insured  property  was  in  possession  of  the 
agent  who  procured  the  insurance  and  has  full  knowledge  of  all 
the  facts.*  Accordingly  when  a  husband  is  absent  from  home  and 
cannot  be  informed  of  the  destruction  of  his  house  by  fire,  his  wife 
in  charge  of  the  property  may  make  proof  of  loss  by  his  implied 
authority  as  his  agent  ex  necessitate.'  Proofs  also  may  be  made  by 
an  assignee  of  a  policy,  the  insurer  having  consented  to  the  assign- 
ment,' or  by  a  mortgagee  who  has  an  interest  under  a  policy,'  and 
in  fact  in  order  to  enable  a  mortgagee  to  recover  he  must  give  notice 
and  make  proofs,  if  the  mortgagor  fails  to  do  so,  even  though  the 
policy  contains  the  union  mortgage  clause.**  Notice  of  loss  also 
may  be  given  by  one  who  is  afterwards  appointed  administrator  of 
the  insured,  and  his  subsequent  appointment  validates  the  notice.** 
One  who,  subsequently  to  a  loss,  has  attached  the  claims  of  the  insured 
under  the  policy  may  also  make  proofs.**  But  notice  of  loss  given 
by  a  third  person  for  the  insured,  such  person  being  interested  in 
the  policy,  but  not  the  agent  of  the  insured,  is  not  sufficient  imder  a 
stipulation  that  all  persons  shall,  upon  loss,  deliver  a  particular 
account  of  loss  or  damages,  signed  by  their  own  hands,**  and  a  require- 
ment that  proof  of  loss  shall  be  made  by  insured  under  oath  necessi- 
tates such  proof  to  be  sworn  to  personally  by  the  insured,  although  in 
general  substantial  compliance  with  the  requirements  as  to  proof  of 

2.  Travelers'  Ins.  Co.  v.  Edwards,  9  L.R.A.(N.S.)   485. 

122  U.  S.  457,  7  S.  Ct  1249,  30  U.  S.  8.  Keeler  v.  Niagara  Fire  Ins.  Co., 

(L.  ed.)  1178;  Burlington  Ins.  Co.  v.  16  Wis.  523,  84  Am.  Dec.  714. 

Loweiv,  61  Ark.  108,  32  S.  W.  383.  9.  Union  Institution  for  Savings  v. 

54  A.S.  R.  196;  Bell  v.  Hudson  Bay  Phoenix  Ins.  Co.,  196  Mass.  230,  81 

Ins.  Co.,  44  Can.  Sup.  Ct.  419,  21  Ann.  N.  E.  994, 13  Ann.  Cas.  433  and  note, 

Cas.  788.  14  L.R.A.(N.S.)  459  and  note;  Water- 

3.  State  Ins.  Co.  v.  Schreck,  27  Neb.  town  Fire  Ins.  Co.  v.  Grover,  etc.,  Sew- 
527,  43  N.  W.  340,  20  A.  S.  R.  696,  ing  Mach.  Co.,  41  Mich.  131.  1  N.  W. 
6  L.R.A.  524.  961,  32  Am.  Rep.  146. 

4.  Ermentrout  v.  Girard  Fire,  etc.,  lOi  Southern  Home  Building,  etc., 
Ins.  Co.,  63  Minn.  305,  65  N.  W.  C35,  Ass'n  v.  Home  Ins.  Co.,  94  Ga.  167, 
56  A.  S.  R.  481,  30  L.R.A.  346.  21  S.  E,  375,  47  A.   S.  R.  147,  27 

6.  Lumbermen's    Mut.    Ins.    Co.    v.  L.R.A.  844. 

Bell,  166  111.  400,  45  N.  E.  130,  57  11.  Globe  Ace  Ins.  Co.  v.  Gerisch, 

A.  S.  R.  140.  163  111.  625,  45  N.  E.  563,  54  A,  & 

6.  Sims  V.  State  Ins.  Co.,  47  Mo.  R.  486. 

54,  4  Am.  Rep.  311.  12.  Northwestern  Ins.  Co.  v.  Atkins^ 

7.  Evans  v.  Crawford  County  Farm-  3  Bush  (Ky.)  328,  96  Am.  Dec.  239. 
ers'  Mut.  Fire  Ins.  Co.,  130  Wb.  189,       13.  Ayres  v.  Hartford  Fire  Ins.  Co., 
109  N.  W.  952,  118  A.  S.  R.  1009,  17  la.  176,  85  Am.  Dec.  553. 
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loss  is  suflicjent.**  An  insurance  company  which  acts  upon  norice 
given  by  a  third  person  of  an  accident  to  a  policy  holder  incapacitated 
from  himself  giving  notice  thereof,  as  required  by  the  insurance 
contract,  because  of  resulting  unconsciousness,  receives  notice  of  the 
accident  within  the  meaning  of  the  terms  of  the  policy.*' 

507.  Form  and  Contents  of  Notice  Generally  .—Satisfactory  proofs, 
within  the  meaning  of  a  policy,  are  such  as  the  law  deems  reasonable 
and  satisfactory,^*  and  whether  they  are  "satisfactory"  is  not  for 
the  exclusive  determination  of  the  insurer.*'  The  sufficiency  of 
proofs  is  for  the  court  to  determine,**  and  the  question  need  not  be 
submitted  to  the  jury.**  Substantial  compliance  with  a  condition  in 
the  policy  relating  to  the  production  of  preliminary  evidence  of  loss 
must  be  made  by  the  claimant  before  a  right  of  action  will  accrue  to 
him  for  losses,  unless  the  right  to  insist  on  such  preliminary  condition 
is  waived.  But  such  conditions  are  liberally  expounded,  and  held  to 
require  only  the  best  evidence  of  the  fact  which  the  party  possesses 
at  the  time,  and  the  claimant  is  not  bound  to  comply  with  the  con- 
dition with  technical  strictness,  either  as  to  time  or  manner  of  com- 
pliance." To  constitute  satisfactory  proofs  they  should  be  such  as 
to  make  out  a  prima  facie  case  against  the  insurer,*  but  the  evidence 
need  not  be  by  an  eyewitness;  any  form  of  evidence  which  is  sub- 
stantial and  trustworthy  enough  to  enable  the  insurer  to  form  an 
intelligent  estimate  of  its  rights  is  sufficient.'  Nor  does  the  fact  that 
the  proofs  of  loss  disclose  facts  of  which  the  insurers  could  avail 
themselves  as  a  defense  to  an  action  on  the  policy  derogate  from  the 

14.  St.  Paul  Fire,  etc.,  Ins.  Co.  v.  There  are  some  cases  holding  the 
Mittendorf,  24  Okla.  651,  104  Pac.  suflBeiency  of  proofs  to  be  a  question 
354,  28  L.R.A.(N.S.)    651  and  note,  for  the  jury  under  ail  the  circumstanoes 

15.  Hilmer  v.  Western  Travelers'  of  the  case.  Ann.  Cas.  19136  842 
Ace.  Ass'n,  86  Neb.  28.5.  125  N.  W.  note. 

535,  27  L.R.A.(N.S.)   319.  20.  Northwestern  Ins.  Co.  v.  Atkins, 

16.  Charter  Oak  Life  Ins.  Co.  v.  3  Bush  (Ky.)  328,  96  Am.  Dec  239. 
Rodel,  95  U.  S.  232,  24  U.  S.  (L.  ed.)  1.  Jenkins  v.  Hawkeye  Commercial 
433.  Men's  Ass'n,  147  la.  113,  124  N.  W. 

Note:  137  A.  S.  R.  719.  199,  30  L.R.A.(N.S.)  1181:  Richmond 

17.  Policemen's  Benev.  Ass'n  v.  Security  Bank  v.  Equitable  Life  Assur. 
Ryee,  213  111.  9,  72  N.  E.  764,  104  Soc.  of  United  States,  112  Va.  462,  71 
A.  S.  R.  190;  Da  Rm  v.  Casualty  Co.  S.  E.  647,  Ann.  Cas.  1913B  836,  35 
of  America,  41  Mont.  175.  108  Pac.  L.R.A.(N.S.)  159;  Jarvis  v.  Northwest- 
640, 137  A.  S.  R.  709,  27  L.R.A.(N.S.)  em  Mut.  ReUef  Ass'n,  102  Wis.  546, 
1164.  78  N.  W.  1089,  72  A.  S.  R.  895. 

18.  Citizens'  Fire  Ins.,  etc.,.  Co.  v.  Note:  137  A.  S.  R.  721. 

Doll,  35  Md,  89,  6  Am.  Rep.  360.  2.  Da  Rin  v.  Casualty  Co.  of  Ameri- 

19.  Richmond  Security  Bank  v.  ca,  41  Mont.  175,  108  Pac.  649,  137 
Equitable  Life  Assur.  Soc.  of  United  A.  S.  R.  709  and  note,  27  L.R.A.(N.S.) 
States,  112  Va.  4G2,  71  S.  E.  647,  Ann.  1164. 

Cas.  1913B  836  and  note,  35  L.R.A. 
(N.S.)  159. 
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sufficieocy  of  the  proofs  as  proofs  of  death.*  A  liability  policy  requir- 
ing the  insured  to  furnish  to  the  insurer  "full  particulars"  of  an 
accident  does  not  call  for  unnecessary  details,  but  only  such  as  will 
enable  the  insurer  to  determine  whether  a  claim  is  likely  to  be  made. 
Such  provision  does  not  call  upon  the  insured  to  make  and  report  an 
exhaustive  examination  of  the  circumstances  attending  the  accident, 
or  to  decide  the  facts  upon  conflicting  evidence.*  In  the  case  of  a 
fire  policy  an  affidavit  by  the  insured  describing  the  premises  insured, 
stating  their  loss  and  the  date  thereof,  the  amount  of  damage  and 
of  the  insurance,  and  that  the  cause  of  the  fire  is  unknown,  is  a 
substantial  compliance  with  the  terms  of  a  policy  requiring  the 
"insured  to  furnish  the  insurer  with  proof  of  loss.*  A  requirement 
of  "satisfactory  proof  of  the  death  of  the  member  and  of  the  identity 
and  right  of  the  claimant  and  of  the  validity  of  the  claim,"  does  not 
exact  a  showing  of  the  validity  of  the  certificate,  but  only  the  proof 
of  the  death  of  the  member  and  of  the  claimant's  right  and  identity 
to  such  benefit  as  the  certificate  stipulates.*  And  a  requirement  of 
evidence  of  the  just  claim  of  the  beneficiary  has  been  considered  to 
require  only  proof  of  the  claim  or  title  to  the  policy.'  Where  a  fire 
insurance  policy  exacts  notice  of  loss  forthwith,  and  proof  of  loss  as 
soon  thereafter  as  possible,  mere  notice  of  loss  is  not  proof  of  loss, 
nor  a  waiver  thereof?,  though  proof  of  loss  "forthwith"  may  answer 
also  as  notice.*  On  like  principles  the  preliminary  notice  of  death 
contemplated  by  an  accident  insurance  policy  is  no  part  of  the  proofs 
of  death.  It  is  intended  to  advise  the  insurer  that  an  accident  has 
happened  on  account  of  which  a  claim  will  be  made,  and  to  the  end 
that  the  insurer  may  for  himself  make  inquiry  into  the  facts  and 
circumstances  thereof ;  "full  particulars,"  as  required  by  the  contract, 
means  sufficient  of  the  particulars  to  enable  the  insurer  intelligibly 
to  prosecute  such  inquiry,  and  not  all  the  details  of  the  accident* 
No  matter  what  the  form  of  a  notice  of  loss  may  be  if  it  operates  to 

3.  Charter  Oak  Life  Ins.  Co.  v.  Ro-  8.  Central  City  Ins.  Co.  v.  Oates, 
del,  95  U.  S.  232,  24  U.  S.  (L.  ed.)  86  Ala.  558,  6  So.  83,  11  A.  S.  R.  67; 
433.  Da  Rin  v.  Casualty  Co.  of  America, 

4.  Ward  v.  Maryland  Casualty  Co.,  41  Mont.  175,  108  Pac  649,  137  A. 
71  N.  H.  262,  51  AtL  900,  93  A.  S.  S.  R.  709  and  note,  27  L.R.A.(N.S.) 
R.  514.  1164;  Beatty  v.  Lycoming  County  Mut. 

5.  Rochester  Loan,  etc.,  Co.  v.  Lib-  Ins.  Co.,  66  Pa.  St.  9,  5  Am.  Rep.  318. 
erty  Ins.  Co.,  44  Neb.  537,  62  N.  W.  9.  Correll  v.  National  Ace.  Soc.,  139 
877,  48  A.  S.  R.  745.  la.  36,  116  N.  W.  1046,  130  A.  S.  R. 

6.  Lyon  v.  United  Modems,  148  Cal.  294;  O'Reilly  v.  Guardian  Mut.  Life 
470,  83  Pac.  804,  113  A.  S.  R.  291,  Ins.  Co.,  60  N.  T.  169,  19  Am.  Rep. 
7  Ann.  Cas.  672,  4  L.R.A.(N.S.)  247.  15L 

7.  Charter  Oak  Life  Ins.  Co.  v.  Ro- 
del,  95  U..S.  232,  24  U.  S.  (L.  ed.) 
433. 

1338 


Digitized  by 


Google 


14  E.  C.  L.  mSUBANCE  §§  508,  509 

bring  the  attention  of  tibe  insorer  to  the  loss  it  is  sufficient,**  and 
where  the  nature  of  the  notice  is  not  prescribed,  it  may  be  oral.** 

508.  Description  of  Property  and  Interest  of  Insured. — ^The  proofs 
of  loss  must  contain  more  than  the  description  contained  in  the 
policy.  While  it  need  not  go  too  much  into  detail  it  must  contain  as 
full  an  account  of  the  property  destroyed  as  is  possible  under  the 
circumstances.*'  In  the  case  of  a  policy  on  a  wooden  building  notice 
of  a  total  loss  is  sufficient  where  the  building  was  wholly  consumed, 
with  the  exception  of  bricks  of  walls  and  chimneys  and  stonework 
of  the  building,  though  the  by-laws  of  the  company  require  a  state- 
ment of  the  value  of  such  parts  as  remain ;  especially  when  the  amount 
insured  was  much  less  than  the  value  of  the  building,  and  the  value 
of  the  brick  and  stone  was  very  small.**  To  comply  with  a  condition 
requiring  as  particular  an  account  of  the  loss  and  damage  as  the 
nature  of  the  case  will  admit,  where  all  the  books,  invoices,  and 
vouchers  are  preserved,  the  insured  must  give,  in  his  preliminary 
proofs,  full  and  exact  particulars  of  his  loss,  including  a  statement 
of  the  items  on  hand  at  the  time  of  loss,  where  this  is  possible,  rather 
than  gross  amounts.**  The  nature  of  the  insurer's  interest  need  not 
be  stated  in  his  affidavit  or  proof  of  loss,  though  it  must  be  proved 
at  the  trial,**  and  a  mistake  in  designating  the  name  of  the  owner 
of  property  in  proofs  of  loss,  not  induced  by  fraud  nor  a  desire  to 
deceive,  is  not  fatal  to  a  recovery  where  the  policy  is  an  open,  floating 
one,  intended  to  cover  the  loss  of  goods  while  in  a  warehouse,  under 
the  control  of  its  manager,  and  irrespective  of  their  ownership,** 

509.  Statement  as  to  Cause  of  Loss. — Proofs  of  loss  need  only  to 
establish  a  prima  facie  case  of  liability,**  and  proofs  signed  and  sworn 
to  by  the  assured,  stating  that  the  fire  occurred  at  a  certain  hour  of 
a  day  named,  that  it  originated  in  the  roof  or  attic  of  the  insured 
building,  that  the  cause  of  its  origin  was  to  him  unknown,  that  such 
fire  did  not  originate  by  any  act,  design  or  procurement  on  the  part 
of  the  assured,  or  in  consequence  of  any  fraud  or  evil  practice  on  his 
part,  and  that  any  other  information  required  by  the  insurer  would 
be  furnished  on  request,  substantially  complies  with  a  provision  in 
the  policy  requiring  the  proof  of  loss  to  state  the  knowledge  and  belief 

10.  Eahn  v.  Traders'  Ins.  Co.,  4  14.  Jones  v.  Mechanics'  Fire  Ins. 
Wyo.  419,  34  Pac.  1059,  62  A.  S.  E.  Co.,  36  N.  J.  L.  29,  13  Am:  Rep.  405. 
47.  15.  Gilbert  v.  North  American  Fire 

11.  KiUips  V.  Putnam  Fire  Ins.  Co.,  Ins.  Co.,  23  Wend.  (N.  T.)  43,  35  Am. 
28  Wis.  472,  9  Am.  Rep.  506.  Dec.  543. 

12.  Beatty  v.  Lycoming  County  Mut.  16.  Morotock  Ins,  Co,  v.  Cheek,  93 
Ins,  Co.,  66  Pa.  St.  9,  5  Am.  Rep.  Va.  8,  24  S.  E.  464,  57  A.  S.  R.  78'.'. 
318.  17.  JEtna.  Life  Ins.  Co.  v.  Milward, 

13.  Wyman  v.  Peoples  Equity  Ins.  26  Ky.  L.  Rep.  589,  82  S.  W.  364, 
Co.,  1  Allen  (Mass.)  301,  79  Am.  Dec.  68  L.R.A.  285. 

737. 
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of  the  insured  as  to  the  time  and  origin  of'  the  fire."  Where  a  con- 
tract of  life  insurance  obligates  the  insurer  to  pay  the  amount  of  the 
policy  to  the  heirs  or  legal  representatives  of  the  insured  "within 
sixty  days  after  due  notice  and  satisfactory  proof  of  the  death"  of 
the  insured,  without  requiring  that  the  cause  of  death  should  be 
communicated,  the  insurer  has  no  right  to  demand  information  of 
the  cause  of  the  death.  All  that  he  can  require  is,  that  the  fact  of 
death  shall  be  shown  with  reasonable  definiteness  and  certainty.*' 

510.  Other  Insurance. — In  the  usual  requirement  that  on  a  loss 
a  statement  in  writing,  signed  and  sworn  to  by  the  insured,  shall 
be  forthwith  rendered  to  the  company,  setting  forth  the  value  of  the 
property  insured,  the  interest  of  the  insured  therein,  all  other  insur- 
ance thereon,  in  detail,  the  purposes  for  which  and  the.  persons  by 
whom  the  building  insured,  or  containing  the  property  insured,  was 
used,  and  the  time  at  which  and  the  manner  in  which  the  fire  orig- 
inated, so  far  as  known  to  the  insured,  the  clause  "so  far  as  known" 
to  him  applies  to  all  the  statements  the  insured  is  required  to  make, 
and  includes  a  statement  as  to  other  insurance.-*  But  the  provision 
in  a  policy  requiring  the  insured  to  furnish  a  full  and  detailed  state- 
ment of  the  loss  and  the  amount  claimed  does  not  require  that  the 
insured  shall  attempt  to  compute  or  state  the  share  of  loss  to  be  borne 
by  each  insurer,  where  there  are  several  who  are  liable.*  Where  a 
policy  requires  the  insured  to  give  a  copy  of  the  written  portion  of  all 
other  policies  on  the  property,  the  requirement  must  be  complied  with 
or  no  recovery  can  be  had.' 

511.  Production  of  Documentary  Evidence. — An  insurer  may 
legally  provide  for  the  production  for  its  inspection  of  books  and 
vouchers  of  the  insured,  and  such  a  provision  is  usually  made,  and 
held  to  be,  a  condition  precedent  which  must  be  complied  with  in 
order  to  recover  on  the  policy.*  However,  a  failure  of  an  insured 
to  produce  the  books  and  inventory  as  required  by  a  policy  of  fire 
insurance  under  penalty  of  forfeiture  means  a  failure  to  produce  them 
if  they  are  in  existence  when  called  for,  or  if  they  have  been  lost  or 
destroyed  by  the  fault,  negligence,  or  design  of  the  insured.*  But 
a  substantial  compliance  with  the  policy  is  all  that  is  necessary,'  and 
where  the  insured  is  required  by  his  policy  to  produce  certified  copies 

18.  Hartford  Fire  Ins.  Co.  v.  Red-  1.  Fuller  v.  Detroit  Fire,  etc.,  Ins. 
ding,  47  Fla.  228,  37  So.  62,  110  A.  Co.,  36  Fed.  Rep.  469,  1  L.R.A.  801. 
S.  R.  118,  67  L.R.A.  518.  2.  Blakeley  v.  Phoenix  Ins.  Co.,  20 

19.  Buffalo     Loan,     etc.,     Co.     v.  Wis.  205,  91  Am.  Dec.  388. 
Knights  Templar,  etc.,  Ass'n,  126  N.  3.  Note:  51  L.R.A.  702  et  seq. 

Y.  450,  27  N.  E.  942,  22  A.  S.  R.  4.  Liverpool,  etc.,  Ins.  Co.  v.  Kear- 
830.  ney,  180  U.  S.  132,  21  S.  Ct.  326,  45 

20.  Greenough  v.  Phoenix  Ins.  Co.,  U.  S.  (L.  ed.)  460. 

206  Mass.  247,  92  N.  E.  447,  138  A.       6.  Note:  51  L.R.A.  703. 
S.  R.  383. 
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of  invoices  to  show  his  loss,  if  requested,  he  is  not  bound  to  produce 
certified  copies  on  a  demand  to  produce  duplicates.*  Where  books 
are  destroyed  or  lost  without  fault  of  the  insured,  their  nonproduction 
is  excused.'  The  iron-safe  clause,  in  its  aspect  as  a  promissory  war- 
ranty, has  already  been  considered,^  and  it  may  here  be  said  that  the 
"last  preceding  inventory"  required  to  be  produced  by  the  insured 
is  the  one  last  taken  by  the  insured  in  pursuance  of  the  policy,  and 
the  nonproduction  of  an  earlier  inventory  is  immaterial.* 

512.  Certificate  of  Magistrate  or  Attending  Physician. — ^A  provi- 
sion  in  a  policy  of  fire  insurance  that  the  insured,  in  case  of  loss,  shall, 
if.  required,  within  sixty  days  after  the  fire,  "furnish  a  certificate  of 
the  magistrate  or  notary  public  living  nearest  the  place  of  fire,  stating 
that  he  has  examined  the  circumstances  and  believes  that  the  insured 
has  honestly  sustained  loss  to  the  amount  that  such  magistrate  or 
notary  public  shall  certify,"  is  held  by  some  courts  to  be  invalid," 
but  the  weight  of  authority  is  to  the  effect  that  the  provision  is  valid, 
and  that  if  demanded  the  insured  must  procure  such  a  certificate  to 
be  made  by  the  nearest,  and  not  by  any,  magistrate,**  and  the  courts 
have  gone  so  far  as  to  hold  that  failure  to  produce  the  certificate  is 
not  excused  by  the  fact  that  the  magistrate  or  notary  public  for  any 
cause  whatever  refused  to  give  it,'*  though  in  such  a  case  it  would 
seem  that  where  the  refusal  is  capricious  it  is  sufficient  if  another 
magistrate's  certificate  is  furnished.**  The  requirement  of  a  certificate 
of  the  notary  nearest  to  the  place  of  the  fire  relates  to  such  officer 
having  his  office  nearest  the  place  of  the  fire,  and  where  an  insurer 
rejects  a  notary's  certificate  on  the  ground  that  he  did  not  live  nearest 
the  place  of  the  fire  it  should  name  the  nearer  notary  whose  certificate 
it  requires,  where  the  certificate  is  to  be  furnished  only  when  required 
by  the  insurer.**  Where  the  certificate  furnished  is  accepted  by  the 
insurer  without  objection,  it  is  immaterial  whether  the  magistrate  was 
the  nearest  to  the  place  of  the  fire.*'    The  statement  of  loss  in  the 

6.  Republic  Fire  Ins.  Co.  v.  Weide,  R.  254  and  note,  overmling  Davis  Shoa 
14  Wall.  375,  20  U.  S.  (L.  ed.)  894.  Co.  v.  Kittanning  Shoe  Co.,  138  Pa. 

7.  Note:  51  L.R.A.  707.  St.  73,  20  AtL  838,  21  A.  S.  R.  904. 

8.  See  supra,  par.  322  et  seq.  12.  Lane  v.  St.  Paul  Fire,  etc.,  Ins. 

9.  Western  Assur.  Co.  of  Toronto  Co.,  50  Minn.  227,  52  N.  W.  649,  17 
T.  McGlathery,  115  Ala.  213,  22  So.  L.RJl.  197. 

104,  67  A.  S.  R.  26.  Note:  23  A.  S.  R.  259. 

10.  German- American    Ins.    Co.    v.  13.  Note:  23  A.  S.  R.  259. 
Norris,  100  Ky.  29,  37  S.  W.  267,  66  14.  Paltrovitch  v.  Phoenix  Ins.  Co., 
A.  S.  R.  324.  143  N.  Y.  73,  37  N.  E.  639,  25  L.R.A. 

11.  Leadbetter  v.  Etna  Ins.  Co.,  13  198. 

Me.  265,  29  Am.  Dec.  505;  Johnson      Note:  23  A.  S.  R.  260. 
T.  Phoenix  Ins.  Co.,  112  Mass.  49,  17      15.  Herbon  v.  Peoria  Marine,  etc., 
Am.  Rep.  65;  Kelly  v.  Sun  Fire  Office,  Ins.  Co.,  28  LI,  236,  81  Am.  Dec  272. 
141  Pa.  St.  10,  21  Atl.  447,  23  A.  S. 
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certificate,  to  the  effect  that  the  magistrate  is  satisfied  that  the  assured 
has  "sustained  damage  or  loss  by  said  fire  to  the  amount  of  the  build- 
ings" mentioned  in  the  assured's  affidavit  of  loss,  is  sufficient  to  fulfil 
the  requirement  that  the  amount  of  the  loss  shall  be  stated.*'  The 
notary's  certificate  of  loss  in  good  faith  required  by  an  insurance 
policy  to  be  furnished  by  the  insured  is  not  part  of,  and  need  not  be 
furnished  with,  or  annexed  to,  the  proof  of  loss.  A  demand  for  such 
certificate  by  the  insurer  is  not  a  demand  for  amended  proofs  of  loss, 
and  does  not  affect  conditions  in  the  policy  as  to  the  time  within 
which  proof  of  loss  must  be  furnished  and  an  action  commenced 
against  the  insurer.*'  Where  there  is  no  usage  known  to  the  insured, 
nor  any  provision  in  the  policy  requiring  that  the  certificate  of  the 
attending  physician  of  the  insured  shall  be  furnished  as  part  of  the 
proofs  of  death,  such  certificate  cannot  be  required;  and  an  offer  to 
show  that  by  the  rules  and  regulations  of  the  insurer  such  certificate 
was  required  was  properly  rejected.** 

513.  Examination  of  Insured.-^A  condition  for  the  examination 
of  the  insured,  if  required,  is  generally  considered  valid,  and  if  the 
policy  provides  that  the  loss  shall  not  be  payable  until  such  examina- 
tion is  had,  if  required,  submission  thereto  is  a  condition  precedent 
to  recovery.**  The  place  where  the  loss  occurs  is  the  proper  place 
for  the  examination,  and  neither  the  insurance  company  nor  the 
insured  has  the  right  to  demand  that  it  shall  take  place  elsewhere.^ 
The  usual  provision  is  that  the  insured  will  submit  to  an  examination 
"if  required,"  and  the  courts  hold  generally  that  in  such  case  there 
shall  be  such  a  demand  that  the  insured  shall  know  that  the  company 
intends  to  insist  on  the  requirement.*  On  an  examination  the  insured 
need  not  answer  immaterial  questions,*  and  his  refusal  to  state  what  he 
paid  for  an  insured  vessel  does  not  preclude  his  recovery  for  the  los 
thereof,  where  the  evidence  shows  that  he  expended  in  repairs  much 
more  than  the  amount  of  the  insurance.*  Where  it  is  claimed  that  the 
insured  fraudulently  set  the  fire  which  caused  the  loss,  the  refusal 
of  the  insured  to  answer  questions  about  a  large  amount  of  money  of 
which  he  claimed  to  have  been  robbed  at  the  time  of  the  fire,  which 
was  not  covered  by  the  insurance,  does  not  warrant  a  forfeiture  of  the 

16.  Aetna  Fire  Ins.  Co.  v.  Tyler,  16      1&.  Note:  52  L.R.A.  425. 

Wend.  (N.  Y.)  385,  30  Am.  Dec.  90.       20.  Notes:  51  L.R.A.  706;  52  L.R.A. 
Note:  23  A.  S.  R.  260.  426. 

17.  Merchants'  Ins.  Co.  v.  Gibbs,  56       1.  Note:  52  L.R.A.  425. 

N.  J.  L.  679,  29  Atl.  485,  44  A.  S.  R.  2.  Porter  v.  Traders'  Ins.  Co.,  164 
413.  N.  Y,  504,  58  N.  E.  641,  52  L.RJL 

18.  Buffalo     Loan,     etc,     Co.     v.  424  and  note. 

Knights  Templar,  etc.,  Ass'n,  126  N.  3.  Porter  v.  Traders'  Ins.  Co,  164 
Y.  450,  27  N.  E.  942,  22  A.  S.  R.  N.  Y,  504,  58  N.  E.  641,  52  L.B-A. 
839.  424. 
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rights  of  the  insured  under  the  policy.*  Nor  is  an  insured  bound  to 
state  the  amounts  for  which  he  has  settled  with  other  insurers.*  The 
insured  cannot  be  subjected  to  a  second  exa.mination,  under  a  con- 
dition in  his  policy  requiring  him  "to  submit  to  an  examination  by 
the  agent  or  attorney  of  the  company,  and  answer  all  questions  relat- 
ing to  the  loss,"  if  he  has  already  been  once  examined,  although  at 
such  prior  examination  he  consented  to  be  examined  again.* 

514.  Inspection  of  Person  or  Body;  Negligence  of  Examiner. — 
Where  a  policy  of  insurance  against  accident  stipulates  that .  the 
insurer,  by  its  medical  adviser,  shall  have  the  right  to  examine  the 
person  or  body  of  the  assured  in  respect  to  any  alleged  injury  or 
cause  of  death,  such  right  must  be  exercised  immediately  upon  receiv- 
ing notice  of  the  death,  and,  if  not  exercised  until  after  interment, 
is  waived.'  And  where  it  is  possible  to  do  so  a  demand  for  an  autopsy 
must  be  made  a  reasonable  time  before  interment,  and  if  delayed  until 
just  before  the  funeral  is  too  late.*  To  be  entitled  to  an  autopsy  the 
insurer  must  make  its  demand  on  a  proper  person,'  and  where  the 
insured  leaves  a  widow,  she  is  the  proper  person  on  whom  to  make 
the  demand.**  Where  a  medical  examiner  of  an  accident  insurance 
company  in  pursuance  of  a  provision  in  a  policy  examines  the  insured 
after  an  injury  and  is  guilty  of  negligence  resulting  in  further  injury 
to  the  insured,  in  making  such  examination,  the  insurer  is  liable 
therefor.'* 

515.  Fraud  or  False  Swearing  Generally. — Policies  of  fire  insur- 
ance usually  provide  that  any  fraud  or  false  swearing  on  the  part  of 
the  insured  shall  relieve  the  insurer  from  liability.  To  constitute 
fraud  or  false  swearing  there  must  be  false  statements  wilfully  made, 
with  respect  to  a  material  matter,  with  the  intention  of  thereby  deceiv- 
ing the  insurer,*'  and  statements  honestly  made,  although  subse- 
quently found  to  be  incorrect,  do  not  avoid  the  policy.*'    But  the 

4.  Enos  V.  St.  Paul  Fire,  etc.,  Ins.  W.  413,  Ann.  Cas.  1916A  154  and 
Co.,  4  S.  D.  639,  57  N.  W.  919,  46  note,  L.R.A.1915D  1199. 

A.  S.  R.  796.  11.  Tompkins  v.  Pacific  Mut.  Life 

5.  Republic  Fire  Ins.  Co.  v,  Weide,  Ins.  Co.,  53  W.  Va.  479,  44  S.  E.  439, 
14  Wall.  375.  20  U.  S.  (L.  ed.)  894.  97  A.  S.  R.  1006.  62  L.R.A.  489. 

6.  Moore  v.  Protection  Ins.  Co.,  29  12.  Willis  v.  Horticultural  Fire  Re- 
Me.  97,  48  Am.  Dec.  514.  Ucf,  69  Ore.  293,  137  Pac.  761,  Ann. 

7.  Wehle  v.  United  States  Mut.  Ace.  Cas.  1916A  449  and  note;  North  Brit- 
Ass'n,  153  N.  T.  116,  47  N.  E.  35,  60  ish,  etc.,  Ins.  Co.  v.  Nidiffer,  112  Va. 
A.  S.  R.  598.  591,  72  S.  E.  130,  Ann.  Cas.  1916A 

Note:  L.RA.1915D  1200.  464;  Kahn  v.  Traders  Ins.  Co.,  4  Wyo, 

8.  Johnson  v.  Bankers'  Mut.  Casu-  419,  34  Pae.  1059,  62  A,  S.  R.  47. 
alty  Ins.  Co.,  129  Minn.  18, 151  N.  W.       Note:  32  L.R.A.(N.S.)  458. 

413,  Ann.  Cas.  1916A  154.  L.R.A.  IS.  Republic  Fire  Ins.  Co.  v.  Weide, 
1915D  1199  and  note.  .    14  WalL  375,  20  U.  S.  (L.  ed.)  894; 

9.  Note:  L.R.A.1915D  1201.  Heebing  v.  Svea  Ins.  Co.,  54  CaL  156, 

10.  Johnson  v.  Bankers'  Mut.  Casu-  35  Am.  Rep.  72  and  note;  Jones  v. 
alty  Ins.  Co.,  129  Minn.  18,  151  N.  Mechanics  Fire  Ins.  Co.,  36  N.  J.  L. 
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statement  of  a  fact  as  true,  which  a  party  does  not  know  to  be  true, 
and  which  he  has  no  reasonable  ground  for  believing  to  be  true,  ia 
fraudulent.**  Accordingly  failure  to  read  an  affidavit  which  is  short, 
plain,  and  simple  will  not  relieve  the  affiant  from  the  effect  of  false 
swearing  as  to  the  title  and  lack  of  incumbrances  on  property,  al- 
though the  affidavit  was  prepared  by  the  insurer's,  agent.*'  Some 
courts,  indeed,  consider  an  intent  to  deceive  unnecessary.**  Some 
decisions  seem  to  proceed  upon  the  theory  that  even  though  the  false 
swearing  is  wilful,  the  policy  is  not  thereby  avoided,  if  no  injury 
results  to  the  insurer.  Thus,  a  wilful  overestimate  of  the  loss  is 
held  not  to  avoid  the  policy,  if  the  actual  loss  equaled  or  exceeded 
the  amount  of  the  insurance.*^  Others  take  a  contrary  view.*'  The 
inclusion  of  property  not  destroyed  does  not  avoid  the  policy,  if  due 
to  a  mistake,  but  it  is  otherwise  where  it  is  wilfully  and  intentionally 
included.*'  If  the  insured  has  sworn  to  wilfully  false  statements  in 
his  proofs  of  loss,  as  to  his  title  or  ownership  of  the  property  destroyed, 
this  will  avoid  the  policy,**  but  a  misstatement  innocently  or  inad- 
vertently made,  regarding  the  assured's  title  or  ownership  of  the 
insured  property,  will  not  avoid  the  policy.*  An  estimate  of  the 
value  of  insured  property  by  the  insured  in  his  proofs  of  loss  will 
not  constitute  fraud  if  he  places  the  amount  too  high  merely  through 
inadvertence  or  mistake,"  but  a  wilfully  false  and  fraudulent  over- 
valuation of  the  property  destroyed  will,  of  course,  avoid  the  policy.* 
The  "padding"  of  an  inventory  of  merchandise  by  false  entries  of 
articles  not  on  hand  will  work  a  forfeiture  of  a  fire  insurance  policy, 
when  such  entries  cannot  be  explained  on  any  reasonable  theory  of 

29, 13  Am.  Rep.  405 ;  Carson  v.  Jersey  19.  Medley  v.  German  Alliance  Ins. 

City  Fire  Ins.  Co.,  43  N,  J.  L.  300,  39  Co.,  55  W.  "Va.  342,  47  S.  E.  101,  2 

Am.  Rep.  584;  Medley  v.  German  Alii-  Ann.  Cas.  99. 

anee  Ins.  Co.,  55  W.  Va.  342,  47  S.  E.  Note:  32  L.R.A.(N.S.)  457,  458. 

101,  2  Ann.  Cas.  99.  20.  Claflin    v.    Commonwealth    Ins 

Note:  32  L.R.A.(N.S.)  453  et  seq.  Co.,  110  U.  S.  81,  3  S.  Ct.  507,  28  U. 

14.  Linseott  v.  Orient  Ins.  Co.,  88  S.  (L.  ed.)  76. 

Me.  497,  34  Atl.  405,  51  A.  S.  R.  435.  Note:  32  L.R.A.(N.S.)  457. 

15.  Dumas  v.  Northwestern  Nat.  Ins.  1.  Home  Ins.  Co.  of  New  York  v. 
Co.,  12  App.  Cas.  (D,  C.)  245,  40  Mendenhall,  164  111.  458,  45  N.  E.  1078, 
L.R.A.  358.  36  L.R.A.  374;  Little  v.  Phoenix  Ins. 

16.  Claflin  v.  Commonwealth  Ins.  Co.,  123  Mass.  380,  25  Am.  Rep.  96. 
Co..  110  U.  S.  81,  3  S.  Ct.  507,  28  U.  Note:  32  L.R.A.(N.S.)  457- 

S.  (L.  ed.)  76;  Linseott  v.  Orient  Ins.  2.  Erb  v.  German- American  Ins.  Co., 

Co.,  88  Me.  497,  34  Atl.  405,  51  A,  98  la.  606.  67  N.  W.  583,  40  L.R.A. 

S.  R.  435.  845;  Rasmisson  v.  North  Coast  Fire 

17.  Springfield  Fire,  etc.,  Co.  v.  Ins.  Co.,  83  Wash.  569,  145  Pac  610, 
Winn,  27  Neb.  649,  43  N.  W.  401,  5  L.R.A.  1915C  1179. 

L.R.A.  841.  Notes:  7  L.R.A.  81;  8  L.R.A.  75: 

Note:  32  L.R.A. (N.S.)  459.  32  L.R.A.(N.S.)  454  et  seq. 

18.  DoHoff  V.  Phoenix  Ins.  Co.,  82  3.  Hiller  Co.  v.  Insurance  Co.  of 
Me.  266,  19  Atl.  396,  17  A.  S.  R.  482.  North  America,  125  La.  938,  52  So. 

Note:    32   L.R.A. (N.S.)    460.  104,  32  L.R.A. (N.S.)    453  and  note 
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honest  mistake.*  Bpt  a  negative  reply  to  aquestipii  -in  the  proofs  ef 
loss  as  to  the  pendency  of  foreclosure  proceedings  against  the  prop- 
erty will  not  avoid  the  policy  if,  althou^  instituted,  such  proceedings 
had  progressed  to  a  final  decree  before  the  loss  occurred.'  Where  a 
clause  provides  for  the  avoidjince  of  the  "entire  policy"  or  "all  claims" 
thereunder  for  any  false  statement  made  by  the  insured,  false  swear- 
mg  as  to  any  of  the  articles  covered  by  the  policy  will  avoid  the  same,* 
and  this  is  true  though  the.  different  subjects  covered  by  the  policy 
ace  severally  valued  and  insured.'   - 

516.  Fraud  of  Agent — Some  courts  hold  that  false  swearing  or 
fraud  by  an  agent,  without  the  knowledge  of  the  insured,  does  not 
defeat  a  recovery,^  and  no  doubt  this  is  true  of  the  fraud  of  an  agent 
ex  necessitate,  as  where  a  wife  makee  proofs  during  her  husband's 
absence,*  but  where,  thp  insured  has  delegated  all  his  duti^  to  an 
agent  it  would  seem  that  he  is  bouiid  by  the  fraud  or  false  swearing 
of  his  agent.*' 

Estoppel  and  Waiver 

517.  In  General. — A  clause  in  a  policy  of  insurance  prohibiting  any 
waiver  unless  indorsed  thereon  refers  only  to  those  provisions  of 
the  policy  which  enter  into  and  form  part  of  the  contract  of  insur- 
ance, and  which  may  properly  be  designated  as  conditions;  it  has  no 
reference  to  those  stipulations  which  are  to  be  performed  after  a  loss 
has  occurred,  such  as  giving  notice  and  furnishing  preliminary 
proofs.**  A  waiver  of  proofs  of  loss  may  be  inferred  under  a  variety 
of  circumstances,  among,  which  may  be  mentioned  the  act  of  the 
insurer,  in  the  case  of  a  policy  on  life,  in  requiring  an  autopsy,** 
or  in  rejecting  proffered  proofs  and  demanding  proofs  which  the 

4.  Hiller  Co.  v.  Ins.  Co.  of  North  109  N.  W.  952,  118  A.  S.  R.  1009,  9 
America,  125  La.  938,  52  So.  104,  32  L.R.A.(N.S.)  485  and  note. 
L.R.A.(N.S.)  453.  10.  Mick  v.   Corporation  of  Royal 

5.  Pitzgibbona  v.  Merchants,  etc.,  Esch.  Assur.,  87.  N.  J.  L.  607,  91  Atl. 
Mut.  Fire  Ins.  Co.,  126  la.  52,  101  102,  52  L.R.A.(N.S.)  1074, 

N.  W.  454,  70  L.R.A.  243.  11.  Burlington  Ins.  Co.  v.  Lowery, 

6.  Dumas  v.  Northwestern  Nat.  Ins.  61  Ark.  108,  32  S.'W.  383,  54  A.  S.  R. 
Co.,  12  App.  Cas.  (D.  C.)  245,  40  19?;  Wbeaton  v.  North  British,  etc., 
LJt.A.  358.  Ins.  Co.,  76  Cal.  415,  18  Pac.  758,  9 

Note:  32  L.R.A.(N.S.)  460.  A.  S.  R.  216  and  note;  Franklin  Fire 

7.  Dolloff  V.  Phoenix  Ins.  Co.,  82  Ins.  Co.  v,  Chicago  Ic«  Co.,  36  Md, 
Me.  266,  19  Atl.  396,  17  A.  S.  R.  102,  11  Am.  Rep,  469;  Rokes  v.  Ama- 
482;  Moore  v.  Virginia  Fire,  etc.,  Ins.  zon  Ins.  Co.  of  Cincinnati,  61  Md.  512, 
Co.,  28  Orat.  (Va.)  508,  26  Am.  Rep.  34  Am.  Rep.  323.  Aqd  8e»  the  next 
373.  paragraph  as  to  the  cfiEect  of  policy 

Note:  32  Ij.R.A.(N.S.)  460,  461.        restrictions  on  the  powers  of  ag:ent& 

8.  Note:  52  L.R.A.(N.S.)   1075.  li'  Fisher  v.  Travelers  Ins.  Coi,  124 
9;  Evans  v.  Crawford  County  Farm-  Tenn.  450,  138  S.  W.  316,  Anp.  Ceb. 

er's  Mut.  Fire  Ins.  Co.,  130  Wis.  189,  1912D  1246,    , 
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policy  does  not  require.*'  Proofs  are  waived  also  by  representations 
to  the  insured  ib&t  they  are  not  required,**  and  a  demand  by  an 
insurer  for  additional  proofs  of  loss  is  a  waiver  of  the  objection  that 
proofs  of  loss  were  not  furnished  within  the  time  limited  by  the 
policy.*'  But  the  production  of  a  magistrate's  certificate  is  not 
waived  by  retaining  proofs  of  loss,*'  nor  is  evidence  of  a  custom  not 
requiring  proofs  of  loss,  prevailing  among  other  insurers,  admissible 
against  an  insurer  whose  policy  requires  proof.*'  Waiver  of  proofs 
of  loss  must  be  pleaded,*^  and  it  has  been  said  that  strong  evidence 
of  a  waiver  is  necessary  where  a  long  time  elapses  between  a  fire  and 
the  time  of  notice  of  loss.**  Although  an  insurance  company  has 
waived  preliminary  proofs  of  loss,  it  may,  in  good  faith,  withdraw 
such  waiver  within  a  reasonable  time,  and  require  proofs  to  be  fur- 
nished as  prescribed  by  the  policy.  It  thereupon  becomes  the  duty 
of  the  insured  to  furnish  such  proofs,  provided  he  has  ample  time, 
and  no  undue  advantage  is  sought  to  be  taken  of  him.** 

518.  Powers  of  Officers  and  Agents. — According  to  the  prevailing 
view  the  usual  clause  in  a  policy  that  no  officer,  agent  or  other  repre- 
sentative of  the  company  shall  have  power  to  waive  any  condition  of 
the  policy  except  such  as  may  be  indorsed  thereon  or  added  thereto, 
has  no  reference  to  those  stipulations  which  are  to  be  performed 
after  a  loss  has  occurred,  such  as  giving  notice  and  furnishing  pre- 
liminary proofs.*    Authority  is  not  lacking,  however,  for  the  position 

13.  Preferred  Ace.  Ins.  Co.  v.  Field-  drawn  by  request  of  proofs  for  further 
ing,  35  Colo.  19,  83  Pac.  1013,  9  Ann.  consideration). 

Cas.  916.  1.  Wbeaton  v.  North  British,  etc.. 

14.  McCollough  V.  Home  Ins.  Co.  Ins.  Co.,  76  Cal.  415,  18  Pac.  758,  9 
of  New  York,  155  Cal.  659,  102  Pac.  A.  S.  R.  216;  McConough  v.  Home 
814,  18  Ann.  Cas.  862.  Ins.  Co.  of  New  York,  155  Cal.  659, 

16.  Merchants  Ins.  Co,  v.  Gibbs,  56  102  Pac.  814, 18  Ann.  Cas.  862;  Bern- 

N.  J.  L.  679,  29  Atl.  485,  44  A.  S.  R.  hard  v.  Rochester  German  Ins.  Co.,  79 

413;  Trippe  v.  Provident  Fund  See.,  Conn.  388,  65  Atl.  134,  8  Ann.  Cas. 

140  N.  Y.  23,  35- N.  E.  316,  37  A.  S.  298;  Washbum-Halligan  Co.  v.  Mer- 

R.  529,  22  L.RA..  432.  chants  Brick  Mut.  Fire  Ins.  Co.,  110 

16.  Lane  v.  St.  Paul  Fire,  etc,  Ins.  la,  423,  81  N.  W.  707,  80  A.  S.  R. 
Co.,  50  Minn.  227,  52  N.  W.  649,  17  311^  overruling  Kirkman  v.  Farmers' 
^h^vP''--     T       «          «             .«  Ins-  Co.,  90  la.  457,  57  N.  W.  952, 

17.  Phenix  Ins.  Co.  v.  Mnnger,  49  43  a.  S.  R.  454;  FrankUn  Fire  Ins. 
Km.  178,  30  Pac.  120,  33  A.  S.  R.  q^  ^  Chicago  Ice  Co.,  36  Md.  102. 11 

10   >T  /-wui  I.        v     r      n      Am.   Rep.   469;   Phenix   Ins.   Co.   v. 

18.  Nance  V.  Oklahoma  Fire  Ins.  Co.,  r>„„j^    1.7  xn'     ann   7  <?«    wr   to 

31  Okla.  208,  120  Pac.  948,  38  LJIA.  ^^"^^A  ®L    p"        '      ?  ^•^ 

(NS  )  426  A.  S.  R.  326;  Carson  v.  Jersey  City 

19.'  Smith   V.   HaverhiU   Mut.   Fire  J»"  Ij^-  Co.,  43  N.  J.  L.  300,  39  Aai. 

Ins.  Co.,  1  AUen  (Mass.)  297,  79  Am.  ?«P- ^^lA^y*"!^- P^^L^.^.^^ 

Dec.  733.  Ins.  Co.,  59  N.  J.  L.  54^,  37  AtL  1022. 

26.  Hahn  v.  Guardian  Ins.  Co.,  23  59  A.  S.  R.  625;  Dibbrell  v.  Georgia 

Ore.  576,  32  Pac.  683,  37  A.  S.  R.  Home  Ins.  Co.,  110  N.  C.  193,  14  S. 

709  (waiver  by  denial  of  liability  with-  E.  783,  28  A.  S.  R.  678. 
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that  such  a  provision  applies  to  the  waiver  of  notice  or  proofs.*  Among 
the  agents  who  have  been  considered  to  have  apparent  power  to  waive 
provisions  relating  to  notice  or  proof  of  loss  are  general  agents 
with  power  to  issue  and  renew  policies,*  adjusters,*  and  other  agents 
authorized  to  settle  losses,'  and  an  insured  has  a  right  to  assume 
that  an  adjuster  sent  to  adjust  the  loss  on  property  of  a  firm  of  which 
the  insured  is  a  memb^  has  power  to  waive  proofs  of  loss  by  the 
same  fire  .under  a  policy  issued  to  the  insured.'  A  mere  local  solicit- 
ing agent  cannot,  however,  waive  proofs  of  loss.*  If  an  insurance 
company,  having  subjected  the  insured  to  an  examination  under 
oath  as  to  the  facts  of  the  fire,  is  informed  that  a  person  appeared  at 
such  examination,  assuming  to  act  as  agent  of  the  company,  and 
represented  that  the  statement  made  on  such  examination  should  be 
accepted  as  proof  of  loss,  and  the  assured  relied  upon  such  repre- 
sentation, and  was  not  notified  by  the  company  to  the  contrary,  but 
was  encouraged  by  it  to  continue  in  such  belief,  the  company  is 
estopped  to  refuse  to  treat  such  statement  as  proof  of  loss.* 

519.  Waiver  by  Acts  or  Conduct  Generally. — ^While  mere  silence 
cannot  be  construed  as  a  waiver  of  the  failure  to  furnish  any  proofs 
of  loss,*  yet  if  the  insured  is  led  to  believe  that  proofs  are  not  required 
of  him  until  prepared  by  the  insurer  there  is  a  waiver,*"  and  the 

Notes:  107  A.  8.  R.  117;  8  L.R.A.  v.  Western  Assur.  Co.,  174  Mass.  263, 

76;  2  Ann.  Caa.  115.  54  N.  E.  548,  75  A.  S.  R.  314;  Hahn 

And  see  the  precedinff  paragraph,  v.  Quardian  Ins.  Co.,  23  Ore.  576,  32 

2.  Hicks  V.  British  America  Assur.  Pae.  683,  37  A.  S.  R.  709;  Kahn  v. 
Co.,  162  N.  Y.  284,  56  N.  E.  743,  48  Traders  Ins.  Co.,  4  Wyo.  419,  34  Pac. 
L.R.A.    424;    Travelers'    Ins.    Co.    v.  1059,  6  A.  S.  R.  47. 

Myers,  62  Ohio  St.  529,  57  N.  E.  458,  6.  Home  Ins.  Co.  v.  Baltimore  Ware- 
49  L.K.A.  760  (notice  of  accident  under  house  Co.,  93  D.  S.  527,  23  U.  S.  (L. 
employers'  liability  policy);  Smith  v.  ed.)  868;  Smith  v.  Niagara  PiriB  Ins. 
Niagara  Fire  Ins.  Co.,  60  Vt  682,  6  Co.,  60  Vt.  682,  15  AtL  353,  6  A.  S. 
A.  S.  R.  144, 1  L.RJi..  216.  R.  144,  1  L.RJl.  216. 

3.  Phenix  Ins.  Co.  v.  Munger,  49      6.  Slater  v.  C&pital  Ins.  Co.,  89  la. 
Kan.  178,  30  Pac.  120,  33  A.  S.  R.   628,  57  N.  W.  422,  23  L.R.A.  181. 
360;  Phenix  Ins.  Co.  v.  Bowdre,  67      7.  Travelers'  Ins.  Co.  v.  Myers,  62 
Miss.  620,  7  So:  596.  19  A.  S.  R.  326;   Ohio  St.  529,  57  N.  E.  458,  49  L.R.A. 
Snyder  v.  Dwelling-Honse  Ins.  Co.,  59  760. 

N.  J.  L.  544,  37  Atl.  1022,  59  A.  S.  Note:  8  L.R.A.  76. 

R.  625.  8.  Enos  v.  St.  Paul  Fire,  etc.,  Ins. 

The  contrary  was  held  in  Smith  v.  Co.,  4  S.  D.  639,  57  N.  W.  919,  46 

Niagara  Fire  Ins.  Co.,  60  Vt.  682,  15  A.  S.  R.  796. 

Atl.  353,  6  A.  S.  R.  144, 1  L.R.A.  216.  9.  Central  City  Ins.  Co.  v.  Gates, 

4.  Ohio  Farmers'  Ins.  Co.  v.  Vogel,  86  Ala.  658,  6  So.  83,  11  A.  S.  R.  67; 
166  Ind.  239,  76  N.  E.  977,  117  A.  Beatty  v.  Lycoming  County  Mut.  Ins. 
S.  R.  382,  9  Ann.  Cas.  91,  3  L.R.A.  Co.,  66  Pa,  St.  9,  5  Am.  Rep.  318. 
(N.S.)  966;  Teasdale  v.  City  of  New  Note:  21  Ann.  Cas.  92L 

York  Ins.  Co.;  163  la.  596, 145  N.  W.  10.  Washbum-Halligan  Co.  v.  Mer- 
284,  Ann.  Cas.  1916A  591;  Hartford  chants  Mut.  Fire  Ins.  Co.,  110  la.  423, 
Fire  Ins.  Co.  ▼.  Keating,  86  Md.  130,  81  N.  W.  707,  80  A.  S.  R.  311;  Kenton 
38  Atl.  29,  63  A.  S.  R.  499;  Wholley  Ins.  Co.  v.  Wigginton,  89  Ky.  330, 12 
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same  is°  Uue  wbere  the  insurer  acts  upon  notice  or  proof  with- 
out objecting  that  they  were  given  too  late,**  or  subjects  the  insured 
to  an  examination  under  oath  as  to  the  facts  of  the  fire.*^  Where 
an  adjuster  assures  the  insured  that  no  papers  need  be  presented  as 
he  has  all  the  information  he  desires,*'  or  that  while  the  proofs 
should  have  been  sworn  to  he  will  adjust  the  loss  without  requiring 
it,**  the  failure  of  the  insvured  to  comply  with  the  policy  is  waived. 
But  a  statement  on  receiving  notice  of  loss  that  the  claim  will  receive 
prompt  attention,*'  or  a  statement,  in  response  to  an  inquiry,  that 
the  policy  will  show  what  proofs  are  required,**  or  that  proofs  have 
not  been  furnished,*'  is  not  a  waiver  of  the  policy  requirements,  and 
where  notice  of  a  loss  is  not  given  until  several  months  after  a  loss, 
and  after  all  liability  has  ceased,  a  statement  that  formal  notice  will 
be  soon  enough  if  given  within  a  stated  time  has  been  considered  no 
waiver.**  If  an  insurer  sends  a  blank  form  of  proofs  of  loss  after 
the  expiration  of  the  time  within  which  such  proof  was  required  by 
the  policy  to  be  made,  and  thereafter  receives  without  objection  the 
proofs  made  upon  such  blank,  it  waives  the  failure  to  make  such 
proof  in  time,**  and  where  blanks  for  proofs  are  furnbhed  a  previous 
failure  to  give  notice  is  waived.  But  where  blanks  are  furnished  with 
a  statement  that  no  waiver  is  to  be  implied  therefrom  the  better  view 
is  that  failure  to  give  proper  notice  is  not  waived,  though  authority 
exists  to  the  contrary.*"  In  fact  any  act  inconsistent  with  the  assertion 
that  no  claim  can  be  made  because  of  want  of  notice  is  a  waiver.* 

520.  Failure  to  Farnish  Blanks. — Where  an  insurer  has  agreed  to 
furnish  blanks  on  which  to  make  proofs  of  loss,  and  a  request  for 
such  blanks  has  been  seasonably  made,  a  failure  to  furnish  them 
is  a  waiver  of  the  provisions  as  to  the  time  of  furnishing  proofs,  and 
the  insured  or  beneficiary  may  make  proofs  within  a  reasonable  time,* 

S.  W.  68,  7  L.R.A.  81;  Hartford' Fire  18  Ann.  Cas.  862. 

Ins.  Co.  V.  Keating,  86  Md.  130,  38  15.  Kirkman  v.  Farmers  Ins.   Co., 

Atl.  29,  63  A.  S.  R:  499.     And  see  90  la.  457,  57  N.  W.  952,  48  A.  S.  R. 

Security  Ins.  Co.  v.  Fay,  22  Mich.  467,  454. 

7  Am.  Rep.  670.  16.  Spring  Garden  Ins.  Co.  v.  Evans, 

11.  Lycoming  Ins.  Co.  v.  Schreffler,  ^  ^l^J::  66  Am.  Dec.  308. 

42  Pa.  St.  188.  82  Am.  Dec.  501,  in  !'•  Kirkman  v.  Farmer's  Ins.  Co., 

effect  overruling  Trask  v.  State  Fire,  ^^  la.  457,  57  N.  W.  952,  48  A.  S,  R. 

etc.,  Ins.  Co.,  29  Pa.  St.  198,  72  Am.  ^j-     ^      „    .,\,        „ 

Dec.   622;   Commercial   Union  Assur.  I'-   Deer  Trail  Consolidated  Min.  Co. 

Co.  v.  Hocking,  115  Pa.  St.  407,  8  Atl.  '^-  Maryland  Casualty  Co.,  36  Wash. 

■  589,  2  A.  S.  E.  562.  46,  78  Pac.  135,  67  L.R.A.  275. 

12.  Enos  V.  St.  Paul  Fire,  etc.,  Ins.  fii^AVlfTds"^?'^^  w'  &%'  U  J^S^^' 
Co.,  4  S.  D.  639,  57  N.  W.  919,  40  fl^^^'  ^^^'  ^  ^-  ^-  ^^'  ^  ^  ^-  ^^ 

\^'^'J^^'       i      ,      „        ,„  20.  Note:  21  Ann.  Cas.  919,  920. 

.,i''«?-'i"^-,T^^*'*JS^?^-)?*'-A*^y°-       1-  Note:  21  Ann.  Cas.  919. 
.  419,  34  Pac.  1059,  62  A.  S.  R.  47.  2.  Correll  v.  National  Ace.  Soc,  139 

14.  McCollough  V.  Home  Ins.  Co.  of  la.  36,  116  N.  W.  1046,  130  A,  S.  E. 
'New  Yoit,  155  Cal.  659, 102  Pac.  814,  294. 
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and  on  similar  principles  if  the  beneficiary  is  furnished  a  blank  for 
giving  notice  of  loss  and  is  informed  by  the  insurer  that  further 
blanks  will  be  furnished  later,  and  by  its  statements  and  conduct 
induces  him  to  rely  on  it  to  send  appropriate  blanks  .until  the  time 
for  making  proof  has  expired,  it  cannot  take  advantage  of  its  failure 
to  do  so,  and  must  be  deemed  to  have  lyaived  the  proof.'  If  the  in- 
surer refuses  to  furnish  blanks  on  the  ground  that  no  liability  exists 
it  waives  proofs  of  loss.*  Again,  where  it  is  customary  for  the  insurer 
to  furnish  blanks  for  proof  of  loss  its  refusal  to  do  so,  on  request,  is  a 
waiver  of  proofs." 

521.  Recognition  of  Liability. — ^A  distinct  recognition  of  liability 
by  the  insurer,  as  by  an  oflFer  to  pay  all  or  a  part  of  the  loss,  amounts 
to  a  waiver  of  formal  notice  and  proof  of  loss  or  of  defects  therein.* 
Thus  if  the  insurer  agrees  to  pay  such  amount  as  a  named  person 
decides  to  be  the  loss,'  or  states  that  he  will  send  a  check  for  the 
amount  of  the  policy,*  or  otherwise  negotiates  for  or  ofifers  a  settle- 
ment,' proofs  of  loss  are  waived,  and  where  an  insurer  tenders  partial 
indemnity  under  a  clause  therefor  in  the  event  of  death  under  certain 
circumstances,  it  waives  notice  of  accident  under  an  accident  policy.** 
If  an  insurer  investigates  the  cause  of  a  fire  injuring  property  insured 
by  him,  and  thereby  obtains  information  sufficient  to  determine  the 
amount  of  his  liability,  expressly  recognized  by  him,  and  prepares 
proof  of  loss  from  information  thus  obtained,  but  incorporates  a 
stipulation  for  settlement  to*which  the  insured  does  not  accede,  proofs 
are  waived." 

522.  Denial  of  Liability. — The  weight  of  authority  is  in  favor  of 
the  rule  that  a  distinct  denial  of  liability  and  refusal  to  pay,  on  the 
ground  that  there  is  no  contract,  or  that  there  is  no  liability,  is  a 
waiver  of  the  condition  requiring  proof  of  the  loss  or  death.  It  is 
equivalent  to  a  declaration  that  the  insurer  will  not  pay  though  the 
proo'f  be  furnished.**    The  preliminary  proof  of  loss  or  death  required 

3.  Standard  Life,  etc.,  Ins.  Co.  v.  ing,  86  Md.  130,  38  Atl.  29,  63  A. 
Schmaltz,  C6  Ark.  588,  53  S.  W.  49,  S.  B.  499. 

74  A.  S   R.  112  9-  Teasdale  v.   City  of  New  York 

4.  Note:  137  A.  S.  R.  732.  Ins.  Co.,  163  la.  596,  145  N.  W.  284, 

5.  Grattan  v.  Metrorolitan  Life  Ins.  ^^J^-  Cas.  1916A  591  and  note. 
Co.,  80  N.  Y.  281.  36  Am.  Rep.  617.  1^  Canadian  Ry.  Accident  Ins   Co 

6.  Providence  Washington  Ins.  Co.  7;  ««""««.  ^  ^an.  Sup.  Ct.  386,  21 
▼.  Wolf,  168  Ind.  690,  80  N.  E.  26,  '^""-  ^«\.-'l«'- 

ion   A    Q    R    ^QH.  MoTTiv^,,  ,-    Won         H-  Larkin  v.  Glens  Falls  Ins.  Co., 

vt;  ?•  T^V  T  '  n  «/ J:,  ^^'  80  Minn.  527,  83  N.  W.  409,  81  A.  S 
cock  Mot.  Life  Ins.  Co.,  88  Md.  137,  g  286 

41  Atl.  112,  71  A.  S.  B.  400.  12.  Tayloe  v.  Merchants'  Fire  Ins. 

Note:  7  L.R.A.  81,  82.  Co.,  9  How.  390,  13  U.  S.   (L.  ed.) 

7.  WhoUey  v.  Western  Assnr.  Co.,  187;  Knickerbocker  Life  Ins.  Co.  v. 
174  Mass.  263,  54  N.  E.  548,  75  A.  Pendleton,  112  U.  S.  696,  5  S.  Ct.  314, 
S.  R.  314.  28  U.  S.  (L  ed.)  866;  Royal  Ins.  Co. 

8.  Hartford  Fire  Ins.  Co.  v.  Keat-  v.  Martin.  192  U.  S.  149,  24  S.  Ct. 
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by  a  policy  is  inteDded  for  the  security  of  the  insurers  in  paying  the 
amount  insured.  If  they  r^use  to  pay  at  all,  and  base  their  refusal 
upon  some  distinct  ground  without  reference  to  the  want  or  defect  of 
the  preliminary  proof,  the  occasion  for  it  ceases  and  it  will  be  deemed 
to  be  waived.  And  this  can  work  no  prejudice  to  the  insurers,  for, 
in  an  action  on  the  policy,  the  plaintiff  would  be  obliged  to  prove 
that  there  was  a  loss  within  .the  policy.*'  For  the  purposes  of  this 
rule  a  refusal  to  admit  or  deny  liability  is  equivalent  to  a  denial  of 
liability,**  and  the  rule  applies  to  notice  of  loss,  no  formal  notice 
being  required  where  the  insurer  denies  liability  before  the  expira- 
tion of  the  time  to  give  notice.*^    After  the  time  for  giving  notice  of 

247,  48  U.  S.  (L.  ed.)  385;  Phenix  Hanner,  2  Ohio  St.  452,  59  Am.  Dec. 
Ins.  Co.  of  Brooklyn  v.  Kerr,  129  Fed.  684;  Hahn  v.  Guardian  Assur.  Co.,  23 
723,  64  C.  C.  A.  251,  66  LJI.A.  569;  Ore.  576,  32  Pac.  683,  37  A.  S.  R. 
Planter's  Mut.  Ins.  Ass'n  v.  Hamilton,  709;  Roe  v.  Dwelling  House  Ins.  Co., 
77  Ark.  27,  90  S.  W.  283,  7  Ann.  Cas.  149  Pa.  St.  94,  23  AtL  718.  34  A. 
65;  Harp  v.  Fireman's  Fund  Ins.  Co.,  S.  R.  595;  Wilson  v.  Commercial 
130  Ga.  726.  61  S.  E.  704,  14  Ann.  Union  Assur.  Co.,  51  S.  C.  540,  29 
Cas.  299;  German  Fire  Ins.  Co.  V.  S.  E.  245,  64  A.  S.  R.  700;  Angier 
Gueck,  130  111.  345,  23  N.  E.  112,  6  v.  Western  Assur.  Co.,  10  S.  D.  82, 
L.K.A.  835;  MetropoUtan  Ace.  Ass'n  71  N.  W.  761,  66  A.  S.  R.  685;  Bur- 
V.  Proiland,  161  111.  30,  43  N.  E.  766,  bank  v.  Pioneer  Mut.  Ins.  Ass'n,  60 
52  A.  S.  K.  359;  Lumbermen's  Mut.  Wash.  253.  110  Pac.  1005,  Ann.  Cas. 
Ins.  Co.  V.  Bell,  166  111.  400,  45  N.  E.  1912B  762;  Chenier  v.  Insurance  Co. 
130,  57  A.  S.  R.  140;  Ohio  Farmers'  of  North  America,  72  Wash.  27,  129 
Ins.  Co.  V.  Vogel,  166  Ind.  239,  76  N,  Pac  905,  Ann.  Cas.  1914D  649,  48 
E.  977,  117  A.  S.  R.  382,  9  Ann.  Cas.  L.R.A.(N.S.)  319  and  note;  Medley 
91,  3  L.R.A.(N.S.)  966;  Continental  v.  German  AlUance  Ins.  Co.,  55  W. 
Ins.  Co.  V.  Chew,  11  Ind.  App.  330,  Va.  342,  47  S.  E.  101,  2  Ann.  Cas. 
m  N.  E.  417,  54  A.  S.  R.  506;  West-  99;  Scott  v.  Dixie  Ins.  Co.,  70  W. 
em  Assur.  Co.  v.  McAlpin.  23  Ind.  Va.  533.  74  S.  E.  659,  40  L.R.A.(N.S.) 
App.  220,  55  N.  E.  119,  77  A.  S.  R.  152;  Faust  v.  American  Fire  Ins.  Co., 
423;  Washbum-Halligan  Coffee  Co.  v.  91  Wis.  158,  64  N.  W.  883,  51  A.  S. 
Merchants  Brick  Mut.  Fire  Ins.  Co.,  R.  876,  30  L.R.A.  783;  MiUer  v.  Sover- 
110  la.  423,  81  N.  W.  707,  80  A.  S.  eign  Camp  Woodmen  of  World,  140 
R.  311;  Kansas  Protective  Union  v.  Wis.  505,  122  N.  W.  1126,  133  A.  S. 
Whitt,  36  Kan.  760,  14  Pac.  275,  59  R.  1095,  28  L.R.A.(N.S.)  178. 
Am.  Rep.  607;  German- American  Ins.  Notes:  7  L.R.A.  83;  8  L.R.A.  78. 
Co.  V.  Norris.  100  Ky.  29,  37  S.  W.  And  see  Allen  v.  Phoenix  Assur.  Co., 
267,  66  A.  S.  R.  324;  Germania  Ins,  12  Idaho  653,  88  Pac  245,  8  L.R.A. 
Co.  V.  Ashby,  112  Ky.  303,  65  S.  W.  (N.S.)  903. 
611,  99  A.  S.  R,  295;  Home  Ins.  Co.  Note:  137  A.  S.  R.  731. 
of  New  York  v.  Koob,  113  Ky.  360,  13.  Knickerbocker  Life  Ins.  Co.  ▼. 
68  S.  W.  453,  101  A.  S.  R.  354,  58  Pendleton,  112  U.  S.  696,  5  S.  Ct.  314, 
L.R.A.  58;  Hoffman  v.  Michigan  28  U.  S.  (L.  ed.)  866. 
Home,  etc.,  Ass'n,  128  Mich.  323,  87  14.  Deitz  v.  Providence  Washington 
N.  W.  265,  54  L.R.A.  746;  Phoenix  Ins.  Co.,  33  W.  Va.  526,  11  S.  E.  50, 
Ins.  Co.  V.  Bachelder,  32  Neb.  490,  49  25  A.  S.  R.  908. 
N.  W.  217,  29  A.  S.  R.  443;  Rochester  16.  Savage  v.  Phoenix  Ins.  Co.,  12 
Loan,  etc.,  Co.  v.  Liberty  Ins.  Co.,  44  Mont  458,  31  Pac.  66,  33  A.  S.  R. 
Neb.  537,  62  N.  W.  877.  48  A.  S.  R.  591. 
F45;  Hartford  Protection  Ins.  Co.  v. 
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loss  has  expired  Uie  insuier  may,  according  to  the  better  view,  deny 
liability  without  waiving  its  right  to  insist  that  notice  was  not  given,^* 
but  there  is  authority  to  the  effect  that  failure  to  give  notice  is  waived 
thereby,*'  and  that  a  denial  of  liability,  even  after  the  time  for 
making  proofs  has  expired,  waives  proofs.**  A  refusal  on  the  part 
of  the  insurer  to  pay  a  claim  for  total  disability  under  an  accident 
insurance  policy,  or  a  denial  of  liability  for  such  daim,  does  not 
have  the  effect  of  relieving  the  insured  from  making  the  proof  neces- 
sary under  the  policy  to  establish  an  additional  claim  on  his  part 
for  a  partial  disability.**  With  reference  to  defects  in  proofs  of 
lOss  the  general  rule  is  that  a  denial  of  liability  on  groimds  other 
than  the  insufficiency  of  the  proofs  waives  any  objections  which 
might  otherwise  be  made  to  the  proofs."*  It  has  been  held,  however, 
that  a  denial  of  liability  on  specified  grounds,  coupled  with  a  state- 
ment that  the  proofs  are  defective,  does  not  waive  defects  in  the 
proofs.*  And  there  is  good  authority  to  the  effect  that  the  fact  that 
Uie  insurer  examines  into  the  justness  of  the  claim  and  denies  its 
liability  has  been  held  not  to  constitute  a  waiver  of  defects  in  the 
proofs  of  loss.' 

523.  Failure  to  Object  or  State  Objectioii8.^-Where  a  policy  requires 
preliminary  proofs  of  loss,  and  they  are  presented  in  due  time,  but 
are  defective,  such  defects  may  be  waived  by  the  failure  of  the  insurer 
to  object  to  them  on  any  ground  within  a  reasonable  time,'  especially 

16.  Mtn&  Life  Ins.  Co.  v.  Fitzger-  67  Md.  403,  10  Atl.  139,  1  A.  S.  R. 
aid,  165  Ind.  317,  75  N.  E.  262,  112  398;  MeElroy  v.  John  Hancock  Mut. 
A.  S.  R.  232,  6  Ann.  Cas.  551, 1  L.RJL.  Life  Ins.  Co.,  88  Md.  137,  41  AtL 
(N.S.)  422;  Ennentrout  v.  Girard  Fire,  112,  71  A.  S.  R.  400;  Martin  v.  Fish- 
etc,  Ins.  Co.,  63  Minn.  305,  65  N.  W.  ing  Ins.  Co,  20  Pick.  (Mass.)  389,  32 
635,  56  A.  S.  R.  481,  30  L.R.A.  346.  Am.  Dec.  220  and  note;  Clark  v.  New 

Note:  21  Ann.  Cas.  920.  England  Mut.  Fire  Ins.  Co.,  6  Cnsh. 

17.  Note:  21  Ann.  Cas.  920.  (Mass.)  342, 63  Am.  Dec  44;  St.  Louis 

18.  Gokes  T.  Amazon  Ins.  Co.,  51  Ins.  Co.  v.  Kyle,  11  Mo.  278,  49  Am. 
Md.  512,  34  Am.  Rep.  323.  Dec.  74;  Sims  v.  State  Ins.  Co.,  47 

19.  Thornton  v.  Travelers'  Ins.  Co.,  Mo.  64,  4  Am.  Rep.  311;  Anderson  v. 
116  Ga.  121,  42  S;  E.  287,  94  A.  S.  R.  Aetna  Life  Ins.  Co.,  75  N.  H.  875,  74 
09.  Atl.  1051,  28  L.R.A.(N.S.)  730;  Mo- 

20.  Home  Ins.  Co.  y.  Baltimore  Bryde  v.  South  Carolina  MuL  Ins.  Co., 
Warehouse  Co.,  93  U.  S.  527,  23  U.  S.  55  S.  C.  589,  33  S.  E.  729,  74  A.  S.  R. 
(L.  ed.)  868;  Central  City  Ins.  Co.  v.  769;  Enos  v.  St  Paul  Fire,  etc.,  Ins. 
Gates,  86  Ala.  558,  6  So.  83,  11  A.  S.  Co.,  4  S.  D.  639,  57  N.  W.  919,  46 
R.  67  and  note;  Security  Mut.  Ins.  Co.  A.  S.  R.  796;  May  v.  Buckeye  Mut. 
V.  Woodson,  79  Ar^.  266,  95  S.  W.  481,  Ins.  Co.,  25  Wis.  291,  3  Am.  Rep.  76; 
116  A.  S.  R.  75;  Ayres  v.  Hartford  Thompson  v.  Equity  Fire  Ins.  Co.,  17 
Fire  Ins.  Co.,  17  la.  176,  85  Am.  Dec.  Ont.  L.  Rep.  214,  13  Ann.  Cas.  532. 
553  and  note;  Allegre  v.  Maryland  Ins.  1.  Citizens'  Fire  Ins.  Security,  etc., 
Co.,  6  Har.  &  J.  (Md.)  408,  14  Am.  Co.  v.  Doll,  35  Md.  89,  6  Am.  Rep.  300. 
Dec.  289;  Franklin  Fire  Ins.  Co.  v.'  2.  Columbian  Ins.  Co.  v.  Lawrence, 
Chicago  Ice  Co.,  36  Md,  102,  11  Am.  2  Pet.  25,  7  U.  S.  (L.  ed.)  335. 

Rep.  469;  Firemen's  Ins.  Co.  r.  Floss,      3.  Central  City  Ins.  Co.  v.  Gates, 
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vhAe,  as.  is  usually  the  case,  the  delay  operates  to  postpone  the  time 
of  payment  of  the  loss,*  or  is  for  such  a  period  as  to  render  it  impos- 
sible to  remedy  the  defects  within  the  time  required  by  the  policy.' 
This  rule  has  sometimee  been  made  statutory,  it  being  provided  that 
defects  in  proofs  must  be  specified  without  unnecessary  delay.*  If 
a  notice  of  loss  is  defective,^  as  where  the  policy  requires  a  written 
notice  and  oral  notice  is  given,*  but  the  insured  acts  on  it,  as  by 
requiring  the  names  of  witnesses  to  an  accident,*  the  insurer  cannot 
thereafter  take  advantage  of  the  defect,  and  the  same  rule  applies 
to  proofs  of  loss  so  that  where  proofs  of  loss  are  made  by  one  person 
for  another  the  insurer  cannot  object  that  the  proofs  were  not  made 
personally  wherethey  were  received  and  acted  on  by  it."  On  simi- 
lar principles  when  notice  and  proof  of  death  are  incorporated  in 
the  same  communication  to  the  insurer,  and  the  proof  of  the  cause 
of  death,  with  the  attending  facts,  meets  all  the  requirements  of 
the  policy,  except  that  it  is  not  so  full  and  explicit  as  it  might  be, 
the  silence  of  the  insurer  is  a  waiver  of  its  right  to  object.**  It 
has  been  asserted  that  a  defect  in  the  time  of  the  notice  stands  on 
different  ground  from  a  defect  in  its  matter;  while  the  latter,  upon 
notice,  may  be  remedied,  it  is  otherwise  with  the  former,  which  is 

86  Ala.  558,  6  So.  83,  11  A.  S.  R.  67  67  A.  S.  R.  782;  Killips  v.  Putnam 

and  note;  German  Ins.  Co.  v.  Gray,  Fire  Ins.  Co.,  28  Wis.  472,  9  Am.  Rep. 

43  Kan.  497,  23  Pac.  637,  19  A.  S.  R.  506;  Vangindertaelen  v.  Phoenix  Ins. 

150,  8  L.R.A.  70;  Rokes  v.  Amazon  Co.  of  Brooklyn,  82  Wis.  112,  51  N. 

Ins.  Co.  of  Cincinnati,  51  Md.  512,  34  W.  1122,  33  A.  S.  R.  29. 

Am.  Rep.  323;  Little  v.  Phoenix  Ins.  Note:  8  L.R.A.  77. 

Co.,  123  Mass.  380,  25  Am.  Rep.  96;  4.  Keeney  v.  Home  Ins.  Co.,  71  N. 

Wright  V.  London  Fire  Ins.  Co.,  12  Y.  390,  27  Am.  Rep.  60. 

Mont.  474,  31  Pac  87,  19  L.R.A.  211;  5.  Herron   v.   Peoria   Marine,   etc., 

.Jones  V.  Mechanics'  Fire  Ins.  Co.,  36  Ins.  Co.,  28  111.  235,  81  Am.  Dec.  272; 

N.  J.  L.  29,  13  Am.  Rep.  405;  Aetna  Insurance   Co.   of  North   America   v. 

Fire  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  McDowell,  50  111.  120,  99  Am.  Dec. 

Y.)  -385,  30  Am.  Dec.  90;  Arkansas  497 ;  Continental  Ins.  Co.  of  New  York 

Ins.  Go.  V.  Cox,  21  Okla.  873,  98  Pac.  v.  Wilson,  45  Kan.  250,  25  Pac.  629, 

552, 129  A.  S.  R.  808,  20  L.R.A.(N.S.)  23  A.  8.  R.  720. 

775;  St.  Paul  Fire,  etc.,  Ins.  Co.  v.  6.  Angier  v.  Western  Assur.  Co.,  10 

Mittendorf,   24   Okla.   651,   104   Pac.  S.  D.  82,  71  N.  W.  761,  66  A.  S.  R. 

354,  28  L.R.A.(N.S.)   651;   Gould  v.  685    (unexplained    delay   of   eighteen 

Dwelling  House  Ins.  Co.,  134  Pa.  St.  days  held  unnecessary). 

570,  19  Atl.  793,  19  A.  S.  R.  717;  7.  Note:  21  Ann.  Cas.  919. 

Davis  Shoe  Co.  v.  Kittanning  Ins.  Co.,  8.  Note:  21  Ann.  Cas.  919. 

338  Pa.  St.  73,  20  Atl.  838,  21  A.  S.  9.  Correll  v.  National  Ace.  Soc.,  139 

R.  904;  Whitmore  v.  Dwelling  House  la.  36,  116  N.  W.  1046,  130  A.  S.  R. 

Ins.  Co.,  148  Pa.  St.  405,  23  Atl.  1131,  294. 

33  A.   S.  R.  838;   Welsh  v.  London  10.  Merrill   v.    Colonial   Mut.   Fire 

Assur.  Corp.,  151  Pa.  St.  607,  25  Atl.  Ins.  Co.,  169  Mass.  10.  47  N.  E.  439, 

142,  31  A.  S.  R.  786;  Mover  v.  Sun  61  A.  S.  R.  268. 

Ins.  Office,  176  Pa.  St.  579,  35  Atl.  11.  Da  Rin  v.  Casualty  Co.  of  Amer- 

221,  53  A.  S.  R.  690;  Morotook  Ins.  ioa,  41  Mont.  175,  108  Pac  649,  137 

Co.  V.  Cheek,  93  Va.  8,  24  8.  E.  464,  A.  S.  R.  709,  27  L.R.A.  (N.S.)   1164. 
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necesaarily  irremediable,  if  the  insurer  chooses  to  insist  upon  it.  It 
may  be  waived,  but  it  would  be  reasonable  to  require  a  different 
kind  of  evidence  from  that  which  ought  to  be  satisfactory  in  cases 
of  mere  defect  of  fornx.  The  silence  of  an  insurance  company,  upon 
a  defect  in  the  form  of  the  notice,  might  be  very  injurious  to  the 
assured,  but  it  is  said  not  to  be  apparent  how  the  assured  could  be 
benefited  by  notice  that  he  had  failed  to  give  informaticm  of  his  loas 
within  the  stipulated'  time,  or  how  he  could  be  prejudiced  by  the 
omission.!^  On  the  other  hand,  the  position  has  been  taken  that 
the  failure  of  the  insurer  for  a  considerable  length  of  time  to  object 
to  proofs  as  not  furnished  in  time  justifies  an  inference  of  a  waiver,** 
and  that  failure  to  give  proper  notice  is  waived  by  accepting  and 
retaining  proofs,**  and  that  accepting  incomplete  proofs  after  the 
time  to  make  proofs  has  expired,  and  requesting  formal  and  suffi- 
cient proofs,  is  a  waiver  of  the  failure  to  render  proofs  in  time.** 
The  courts  also  take  the  position  that  the  insurer  is  bound  to  point 
out  defects  in  proofs  of  loss,  and  to  afford  to  the  insured  all  reason- 
able facilities  for  ascertaining  what  they  are,  so  that  he  may  be  able 
to  remedy  them,**  and  a  general  statement  that  the  proofs  are  defec- 
tive is  not  sufficient  to  impose  on  the  insured  the  duty  to  supply 
defects  not  pointed  out,*'  especially  where  the  proofs  furnished  were 
prepared  under  the  direction  of  the  agent  of  the  insurer.** 

XX.  Adjustment  op  Loss 

In  Oeneral 

524.  Adjustment  or  Arbitration. — By  making  a  demand  for  arbi- 
tration,** or  joining  in  a  submission  to  arbitration,**  an  insurer  dis- 
penses with  proofs  of  loss,  which  need  not  thereafter  be  furnished. 

12.  St.  Louis  Ins.  Co.  v.  Kyle,  11  Springfield  Fire,  etc.,  Ins.  Co.  t.  Rey- 
Mo.  278,  49  Am.  Dec.  74;  Patrick  v.  nolds,  107  Md.  107,  68  Atl.  281,  126 
Fanners'  Ins.  Co.,  43  N.  H.  621,  80  A.  S.  E.  379;  Davis  Shoe  Co.  v.  Kit- 
Am.  Dec.  197.  tanning  Ins.  Co.,  138  Pa.  St.  73,  20 

IS.  Prentice  v.  Knickerbocker  Life  Atl.  838,  21  A.  S.  R.  904;  Moyer  v. 
Ins.  Co.,  77  N.  Y.  483,  33  Am.  Rep.  Sun  Ins.  Office,  176  Pa.  St.  579.  35 
651.  Atl.  221,  63  A.  S.  R.  690;  Hickeison 

14.  Note :  21  Ann.  Cas.  920.  v.  Qerman-American  Ins.  Co.,  96  Tenn. 

15.  Wildey   Casualty   Co.  v.   Shep-  193,  33  S.  W.  1041,  32  L.R.A.  172. 
pard,  61  Kan.  351,  59  Pac.  651,  47       18.  Pratt  v.  New  York  Cent.  Ins. 
L.R.A.  650.  Co.,  55  N.  Y.  505,  14  Am.  Rep.  304. 

16.  Birmingham  Fire  Ins.  Co.  v.  19.  Home  Fire  Ins.  Co.  v.  Bean,  42 
Pulver,  126  111.  329,  18  N.  E.  804,  9  Neb.  537.  60  N.  W.  907,  47  A.  S.  R. 
A.  S.  R.  598.  711;  Pretzfelder  v.  Merchants  Ins.  Co, 

17.  Ins.  Co.  of  North  America  v.  123  N.  C.  164,  31  S.  £.470,  44  L.R.A, 
Hope,  58  111.  75,  11  Am.  Rep.  48;   424. 

Continental  Ins.  Co.  v.  Euckman,  127       20.  Note:  8  L.R.A.  77. 
HI.  364,  20  N.  E.  77, 11  A.  S.  R.  121; 
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And  where,  immediately  after  the  loss  of  property  insured^  the  insurer 
is  notified  of  the  loss,  and  sends  its  adjuster  to  investigate  the  loss,  who 
takes  a  sworn  statement  from  the  insured  as  to  how  the  fire  originated, 
and  as  to  the  amount  and  value  of  the  property  destroyed,  and  declares 
his  satisfaction  with  the  proofs  thus  made,  the  power' given  to  the 
adjuster  to  investigate  the  loss  includes  the  power  to  take  proofs  of  the 
loss,  and,  although  such  proofs  may  be  less  complete  than  the  policy 
called  for,  the  adjuster  may  be  deemed  to  have  had  authority  to  waive 
any  further  proofs.* 

525.  Validity  of  Policy  Provisions. — ^In  accordance  with  general 
principles  applicable  to  all  contracts,'  it  is  the  rule  that  a  provision 
in  an  insurance  policy  that  all  disputes  arising  under  the  policy  shall 
be  submitted  to  arbitrators  is  invalid,*  but  a  stipulation  not  ousting 
the  jurisdiction  of  the  courts,  but  leaving  the  general  question  of 
liability  for  a  loss  to  be  judicially  determined,  and  simply  providing 
a  reasonable  method  of  estimating  and  ascertaining  the  amount  of 
the  loss,  is  valid  according  to  the  prevailing  view.*  Even  under  tlie 
latter  view,  however,  a  stipulation  for  arbitration,  which  does  not 
provide  for  submitting  the  matters  in  dispute  to  a  particular  person, 
or  to  a  particular  tribunal,  but  to  one  or  more  persons  to  be  mutually 
chosen  is  revocable  by  either  party,'  and  the  same  is  true  of  a  stipu- 
lation which  does  not  specify  the  number  of  arbitrators  or  the  manner 
in  which  they  are  to  be  selected.'  In  fact  some  courts  have  held  that  a 
provision  in  a  policy  of  fire  insurance  that  no  action  shall  be  sustained 
in  any  court  of  law  or  chancery  until  after  an  award  shall  have  been 
obtained  by  arbitration  fixing  the  amount  due  after  a  loss  is  void,  as  it 
ousts  the  courts  of  their  jurisdiction.'    The  constitution  and  by-laws 

1.  Graves  v.  Merchants',  etc.,  Ins.  man  v.  Rockford  Ins.  Co.,  89  Wis.  572, 
Co.,  82  la.  637,  49  N.  W.  65,  31  A.   62  N.  W.  422,  28  L.R.A.  405. 

S.  R.  507.  Notes:  2  A.  S.  R.  569;  8  A.  S.  R. 

2.  See  AsBiTRATiOK  and  Award,  voL  922;  15  L.R.A.  (N.S.)  1056. 

2,  p.  360.  5.  Home  Fire  Ins.  Co.  v.  Kennedy, 

8.  Riddlesbarger  v.  Hartford  Fire  47  Neb.  138,  66  N.  W.  278,  53  A.  S. 
Ins.  Co.,  7  Wall  386, 19  U.  S.  (L.  ed.)  R.  521;  Commercial  Union  Assur.  Co, 
257.  v.  Hocking,  115  Pa.  St.  407,  8  Atl. 

Notes:  8  A.  S.  R.  922;  15  L.R.A.  589,  2  A.  S.  R.  562  and  note;  Yost  v. 
(N.S.)  1056.  Dwelling  House  Ins.  Co.,  179  Pa.  St 

4.  Hamilton  v.  Liverpool,  etc.,  Ins.  381,  36  Atl.  317,  57  A.  S.  R.  604, 
Co.,  136  U.  S.  242,  10  S.  Ct.  945,  34       Note:  Ann.  Cas.  1915D  333. 
U.  S.  (L.  ed.)  419;  Niagara  Fire  Ins.       6.  Aetna   Ins.   Co.   v.   McLead,   57 
Co.  V.  Bishop,  154  111.  9,  39  N.  E.  1102,  Kan.  95,  45  Pac.  T3,  57  A.  S.  R.  320. 
45  A.  S.  R.  105;  Hutchinson  v.  Liver-       Note:  15  L.R.A. (N.S.)  1063. 
pool,  etc.,  Ins.  Co.,  153  Mass.  143,  26      7.  Home  Fire  Ins.  Co.  v.  Bean,  42 
N.  E.  439,  10.  L.R.A.  558  and  note;  Neb.  537,  60  N.  W.  907,  47  A,  S.  R. 
Mentz  V.  America  Fire  Ina.   Co.,  79  711;  Hartford  Fire  Ins.  Co.  v.  Hon, 
Pa.  St.  478,  21  Am.  Rep.  80;  Grady  v.   66  Neb.  555,  92  N.  W.  746,  103  A.  S, 
.Home  Fire,  etc.,  Ins.  Co.,  27  R.  I.  435,  R.  725  and  note,  60  L.R.A.  436, 
(J3  Atl,  173, 4  L.R.A.(N.S.)  288;  Chap-      Note:  15  L.R.A.(N.S.)  1057. 
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of  an  insuranoe  benefit  society  denying  the  right  of  resort  to  the  civil 
courts  until  after  all  remedies  within  the  order  are  exhausted,  if  reason- 
able, are  valid  and  binding  upon  assenting  members  and  upon  their 
beneficiaries,  but  if  they  are  of  such  a  nature  as  to  nullify  the  contract 
by  rendering  its  enforcement  so  difficult  and  uncertain  as  to  destroy 
its  value,  they  will  not  be  enforced  by  the  courts.  Accordingly  where 
a  member  can  obtain  relief  in  the  order  only  at  a  meeting  to  be  held 
three  years  hence  in  a  foreign  country  the  by-laws  are  inoperative.* 
Where  the  policy  is  a  valued  poUcy  by  virtue  of  a  statute,  a  provision 
as  to  adjustment  can  be  given  no  effect  in  the  case  of  a  total  loss,* 
but  a  provision  in  a  statute  prohibiting  the  forfeiture  of  a  policy  for 
a  change  in  circumstances  not  affecting  the  risk,  that  in  case  of  a 
partial  loss  the  insurer  shall  pay  the  full  amount  thereof  does  not 
render  inoperative  policy  provisions  for  adjusting  a  partial  loss  by 
appraisal.*" 

526.  General  Effect  of  Provisions. — ^While  a  provision  for  arbitra- 
tion in  an  insurance  policy  is  binding,  it  is  collateral  to  the  contract 
for  insurance,  unless  it  is  made  a  condition  precedent,**  'but  if  made 
a  condition  precedent  an  adjustment  must  be  had  or  waived,**  and 
even  a  mortgagee  protected  by  a  union  mortgage  clause  cannot  recover 
where  this  condition  precedent  has  not  been  complied  with.*'     To 

8.  Canfield  v.  Great  Camp  of  A.  S.  B.  48 ;  Birmingham  Fire  Ins.  Co. 
Knights,  etc.,  87  Mich.  626,  49  N.  W.  v.  Pulver,  126  111.  329,  18  N.  E.  804, 
875,  24  A.  S.  R.  186.  13  L.RA.  625;  9  A.  S.  R.  598;  Read  v.  State  Ins.  Co., 
Hembe.-m  v.  Great  Camp  of  Knights,  103  la.  307,  72  N.  W.  665,  64  A.  S. 
etc.,  101  Mich.  161,  59  N.  W.  417,  45  R.  180;  Continental  Ins.  Co.  of  New 
A.  S.  R.  400,  49  L.R.A.  592;  Lindahl  York  v.  Wilson,  45  Kan.  250,  25  Pac. 
V.  Supreme  Court,  etc.,  100  Minn.  87,  629,  23  A.  S.  R.  720  and  note;  Fisher 
110  N.  W.  358,  117  A.  S.  R.  666,  8  v.  Merchants'  Ins.  Co.,  95  Me.  48G,  50 
L.R.A.(N.S.)  916  and  note.  Atl.  282,  85  A.  S.  R.  428;  Chadwick 

9.  O'Keefe  v.  Liverpool,  etc.,  Ins.  v.  Phoenix  Accident,  etc.,  Ass'n,  143 
Co.,  140  Mo.  658,  41  S.  W.  922,  39  Mich.  481,  106  N.  W.  1122,  8  Ann. 
L.R.A.  819;  German  Ins.  Co.  of  Free-  Cas.  170  and  note. 

port  V.  Eddy,  36  Neb.  461,  54  N.  W.  Notes:   10  L.R.A.  559;   15   L.R.A. 

856,  19  L.R.A.  707;  Queen  Ins.  Co.  v.  (N.S.)  1065. 

Leslie,  47  Ohio  St.  409,  24  N.  E.  1072,  12.  Hamilton  v.  Liverpool,  etc.,  Ins. 
9  L.R.A.  45;  Pennsylvania  Fire  Ins.  Co.,  136  U.  S.  242,  10  S.  Ct.  945,  34 
Co.  V.  Drackett,  63  Ohio  St.  41,  57  U.  S.  (L.  ed.)  419;  Fisher  v.  Mer- 
N.  E.  962,  81  A.  S.  R.  608;  Springfleld  chants'  Ins.  Co.,  95  Me.  486,  50  AtL 
Fire,  etc.,  Ins.  Co.  v.  Homewood,  32  282,  85  A.  S.  R.  428;  Grady  v.  Home 
Okla.  521.  122  Pac.  190,  39  L.R.A.  Fire,  etc.,  Ins.  Co.,  27  R.  I.  435.  (» 
(N.S.)  1182.  Atl.  173,  4  L.R.A.(N.S.)  288;  Chap- 
Note:  15  L.R.A.(N.S.)  1064.  m^n  v.  Roekford  Ins.  Co.,  89  Wis.  572, 

10.  Pennsylvania  Fii-e   Ins.   Co.   v.  62  N.  W.  422,  28  I<.R.A.  405. 
Drackett,  63  Ohio  St.  41,  57  N.  E.  Notes:   10  L.R.A.   558;   11   L.R.A. 
962.  81  A.  S.  R.  608.  598;  Ann.  Cas.  1915D  331. 

11.  Hamilton  v.  Home  Ins.  Co.,  137  13.  Union  Institution  for  Savings  v. 
U.  S.  370,  11  S.  Ct,  133,  34  U.  S.  Phoenix  Ins.  Co.,  196  Mass.  230,  81 
(L.  ed.)  708;  Western  Assur.  Co.  v.  N.  E.  994, 13  Ann.  Cas.  433, 14  L.R.A. 
Hall,  120  Ala.   547,  24   So.  936,  74  (N.S.)  459. 
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amount  to  a  condition  precedent  a  provision  for  adjustment  must  be 
clearly  made  so,*^  but  this  requirement  is  complied  with  in  the  case 
of  the  usual  provision  that  the  loss  shall  not  be  payable  until  tho 
amount  thereof  has  been  fixed  by  appraisers,  according  to  the  pre- 
%'ailing  view,*'  though  some  courte  have  taken  the  position  that  if 
an  insurance  policy  contains,  first,  an  agreement  to  pay  a  loss  within 
a  certain  time,  and,  secondly,  an  agreement  to  refer  the  loss  to  arbi- 
tration coupled  with  a  provision  that  the  loss  shall  not  be  payable 
until  after  an  award,  the  agreement  to  arbitrate  is  collateral  to  the 
agreement  to  pay.**  Arbitration  is  not  a  condition  precedent  to  an 
action  on  a  policy  promising  to  pay  a  sum  certain  in  case  of  death, 
although  it  provides  that  no  suit  shall  be  brought  thereon  unless  the 
matter  "has  been  first  referred"  to  arbitration.*'  If  a  policy  provides 
that  if  the  insurer  and  insured  differ  in  estimating  the  amount  of 
the  loss,  appraisers  shall  be  appointed  to  fix  the  amount,  there  must 
be  a  real  difference  between  the  parties  before  a  demand  for  appraisers 
can  be  made.  The  fact  that  the  insurer  merely  declines  to  pay  the 
amount  of  loss  fixed  by  an  itemized  account  made  by  the  insured  i^ 
not  such  real  difference  between  them.**  And  a  provision  that  the 
amount  of  sound  value  and  damage  shall  be  ascertaine  t  by  arbitra- 
tion does  not  apply  where  the  question  in  dispute  is  as  to  the  amount 
of  goods  on  hand  at  the  time  of  a  fire.**  Clearly  r.o  arbitration  can 
be  demanded  of  the.  damages  caused  by  failing  properly  to  repair 
under  an  election  of  the  insurer.** 

527.  Demand  of  Appraisal  or  Arbitration. — ^Under  provisions  in  a 
policy  of  fire  insurance  that,  in  case  of  disagreement  as  to  the  amount 
of  loss,  it  shall  be  ascertained  by  appraisers,  the  demand  of  the  insurer 
for  an  appraisal  must  be  made  in  good  faith,  within  a  reasonable 
time  after  proof  of  the  loss  has  been  furnished,  and  in  such  direct 
4ind  explicit  terms  that  a  person  of  ordinary  intelligence  would  fairly 

14.  Read  v.  State  Ins.  Co.,  103  la.  Ace.  Ass'n,  154  Mass.  77,  27  N.  E. 

307,  72  N.  W.  665,  64  A.  S.  B.  180.  769.  13  L.R.A.  263;  Lewis  v.  Brother- 
Note:  15  L.R.A.(N.S.)  1061.  hood  Ace.  Co.,  194  Mass.  1,  79  N.  E. 
16.   Hutchinson   v.   Liverpool,   etc.,  802, 17  L.R.A.(N.S.)  714. 

Ins.  Co.,  153  Mass.  143,  26  N.  E.  439,  18.  Continental  Ins.  Co.  v.  Vallan- 

10  L.R.A.  558;  Grady  v.  Home  Fire,  dingham,  116  Ky.  287,  76  S.  W.  22, 

«tc.,  Ins.  Co.,  27  R.  I.  435,  63  Atl.  105  A.  S.  R.  218;  Kelly  v.  Liverpool, 

173,  4  L.R.A.(N.S.)    288;   Barber  v.  etc.,  Ins.  Co.,  94  Minn.  141, 102  N.  W. 

Fire,  etc.,  Ins.  Co.,  16  W.  Va.  658,  37  380,  110  A.  S.  R.  351;  Hickerson  v. 

Am.  Rep.  800;  Chapman  v.  Rockford  German- American  Ins.  Co.,  96  Tenn. 

Ins.  Co.,  89  Wis.  572,  62  N.  W.  422,  193,  33  S.  W.  1041,  32  L.R.A.  172. 

28  L.R.A.  405.  Note:  15  L.R.A.(N.S.)  1059. 

Notes:    15    L.R.A.(N.S.)    1061;    8  19.  Kahn   v.   Traders'   Ins.    Co.,   4 

Ann.  Cas.  172.  Wyo.  419,  34  Pac.  1059,  62  A.  S.  B. 

16.  Kahn   v.   Traders'   Ins.   Co.,   4  47. 

"Vt^yo.  419,  34  Pac.  1059,  62  A.  S.  R.       20.  Wynkoop  ▼.  Niagara  Fire  Ina. 
47.  Co..  91  N.  Y.  478,  43  Am.  Rep.  686L 

17.  Badenfeld  v.  Massachusetts  Mat. 
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understand  and  be  informed  that  the  insurer  requests  a  submission 
to  appraisers  for  the  ascertainment  of  the  loss,  and  when  it  is  claimed 
that  the  demand  was  made  in  writing,  the  instrument,  if  ambiguous, 
must  be  construed  most  strongly  against  the  insurer.*  Where  the 
insurer  waits  until  after  suit  is  brought  it  cannot  claim  that  the 
action  cannot  be  maintained  because  no  award  has  been  obtained, 
no  demand  having  been  made,  according  to  one  view,*  though  other 
courts  hold  that  such  a  provision  imposes  no  duty  on  the  insurer  to 
demand  an  appraisal.*  Some  courts  hold  that  where  a  policy  pro- 
vides for  a  submission  to  arbitrators  in  case  of  loss,  "at  the  written 
request  of  either  party,"  and  that  no  suit  or  action  shall  be  maintain- 
able until  after  an  award,  no  right  of  action  exists  prior  to  an  arbitra- 
tion or  its  waiver ;  and  that  the  policy  cannot  be  construed  as  making 
a  written  request  for  arbitration  necessary,  in  case  of  difference  as 
to  the  amount  of  loss,  in  order  to  prevent  the  immediate  institution 
of  an  action,^  but  the  better  view  is  that  a  demand  is  necessary  under 
such  a  provision.* 

528.  Estoppel  and  Waiver  as  to  Arbitration. — ^A  provision  in  a 
policy  that  in  case  of  a  difference  between  the  insured  and  insurer  m 
to  the  amount  of  the  loss,  that  question  shall  be  submitted  to  apprais- 
ers, and  that  no  suit  shall  be  commenced  by  the  insured  on  the  policy 
until  he  has  complied  with  such  provision  is  inserted  wholly  for  the 
protection  of  the  insurer,  and  if  he  attempts  to  enforce  it  oppressively, 
or  in  bad  faith,  he  must  be  deemed  to  have  waived  the  benefit  of  it.* 
If  the  insured,  after  loss,  demands  arbitration,  which  is  refused  by 
insurer,  such  refusal  constitutes  a  waiver  of  arbitration,'  and  the 
insurer,  once  having  waived  the  right  to  demand  arbitration  of  the 
loss  under  the  terms  of  the  policy,  cannot  require  that  the  matter  in 

1.  Grand  Rapids  Fire  Ins.  Co.  v.  Note:  15  L.R.A.(N.S.)  1068  et  seq, 
rinn,  60  Ohio  St.  513,  54  N.  E.  545,  4.  Hutchinson  v.  Liverpool,  etc.,  Ins. 
71  A.  S.  R.  736,  50  L.R.A.  555,  over-  Co.,  163  Mass.  143,  26  N.  E.  439,  10 
ruled  on  another  point  by  Graham  v.  L.R.A.  558. 

German  American  Ins.  Co.,  75  Ohio  Note:  15  L.R.A.(N.S.)  1065. 

St.  374,  79  N.  E.  930,  9  Ann.  Cas.  79,  6.  Numey  v.  Fireman's  Fund  Ins. 

16  L.R_A..(N.S.>  1055.  Co.,  63  Mich.  633,  30  N.  W.  350.  6 

2.  Continental  Ins.  Co.  v.  Vallan-  A.   S.  R.  338  and  note;   Randall   v. 
dingham,  116  Ky.  287,  76  S.  W.  22,  American  Fire  Ins.  Co.,  10  Mont.  340, 
105  A.  S.  R.  218  J  Vangindertaelen  v.  25  Pac.  953,  24  A.  S.  R.  50. 
Phoenix  Ins.  Co.,  82  Wis.  112,  51  N.  Notes:  10  L.R.A.  658;   15  L.R.A. 
W.  1122,  33  A.  S.  R.  29.  (N.S.)  1065,  1067. 

Notes:  15  L.R.A. (N.S.)  1068;  8  6.  Continental  Ins.  Co.  v.  Vallan- 
Ann.  Cas.  174;  Ann.  Cas.  1915D  332.  dingham,  116  Ky.  287,  76  S.  W.  22, 

3.  Graham  v.  German  American  Ins.  105  A.  8.  R.  218. 

Co.,  76  Ohio  St  374,  79  N.  E.  930,       7.  Continental  Ins.  Co.  of  New  York 

9  Ann.  Cas.  79, 15  L.R.A.(N.S.)  1055,  v.  Wilson,  45  Kan.  250,  25  Pac  629, 

overruling  Grand  Rapids  Fire  Ins.  Co.  23  A.  S.  R.  720. 

V.  Finn,  60  Ohio  St.  513,  54  N.  E.  545,      Note:  15  L.R.A.(N.8.)  1076. 

71  A.  S.  R.  736,  50  L.R.A.  665. 
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dispute  be  submitted  to  arbitratois.*  A  denial  of  all  liability  under 
a  policy  is  usually  treated  as  a  waiver  of  the  right  to  an  appraisal,* 
and  some  courts  have  refused  to  give  effect  to  t^e  arbitration  clause 
except  where  the  insurer  admitted  liability  and  desired  an  appraisal 
to  ascertain  the  amount  thereof.*"  Other  courts  hold  that  neither 
the  failure  to  admit  liability  nor  the  demand  for  arbitaration  is  equiva- 
lent to  denial  of  liability  which  amounts  to  a  waiver  of  arbitration.** 
There  is  also  a  waiver  where  the  insurer  adjusts  the  loss  and  requests 
the  insured  to  make  proof  thereof  in  that  amount,  and  the  insured 
complies  with  such  request,*'  and  while  the  act  of  an  adjuster,  making 
up  proofs  of  loss,  without  authority  in  including  therein  the  amount 
of  loss,  will  not  constitute  a  waiver  on  the  part  of  the  insurer,  yet 
if  the  insurer  receives  such  proofs  of  loss  and  retains  them,  with- 
out objection,  then  the  provision  concerning  arbitration  will  be  deemed 
to  have  been  waived.**  However,  the  presentation  of  a  builder's  affi- 
davit as  to  the  amount  of  loss,  and  the  waiver  by  the  insurer  of 
formal  proofs  of  loss,  do  not,  either  separately  or  together,  constitute 
a  waiver.**  Again,  the  unwillingness  or  inability  of  the  arbitrator 
chosen  by  insured  from  the  list  furnished  by  the  insurer,  to  serve, 
from  a  cause  arising  after  he  is  chosen,  will  constitute  a  waiver  on 
the  part  of  the  insurer  of  its  right  to  arbitrate  tlie  amount  of  loss, 
where  the  statute  provides  that  if  the  company  shall  not,  within  ten 
days  after  request,  name  three  men,  each  of  whom  shall  be  willing 
to  act  as  a  referee,  it  shall  be  deemed  to  have  waived  its  right  to 
arbitration.**  A  waiver  also  will  be  inferred  from  the  failure  of 
an  insurer  to  demand  appraisers  to  adjust  the  loss,  before  the  time 

8.  Continental  Ins.  Co.  v.  Vallan-  1915D  327  and  note.  And  see  Stephens 
dingham,  116  Ky.  287,  76  S.  W,  22,  v.  Union  Assur.  Soc,  16  Utah  22,  50 
105  A.  S.  R.  218.  Pac.  626,  67  A.  S.  R.  595. 

9.  Farnum  v.  Phoenix  Ins.  Co.,  83  Notes:  10  L.R.A.  558;  15  L.R.A. 
Cal.  246,  123  Pac.  869,  17  A.  S.  R.  (N.S.)  1073;  8  Ann.  Cas.  175. 
233;  Wainer  v.  Milford  Mut.  Fire  Ins.  10.  Mentz  v.  America  Fire  Ins.  Co., 
Co.,  153  Mass.  335,  26  N.  E.  877,  11  79  Pa.  St.  478,  21  Am.  Rep.  80. 
L.R.A.  598  and  note  (denial  on  request  Note:  15  L.R.A.(N.S.)  1074. 

for  arbitration);  Savage  v.  Phoenix  11.  Western  Assur.  Co.  v.  Hall,  120 

Ins.  Co.,  12  Mont.  458,  31  Pac.  66,  Ala.  547,  24  So.  936,  .74  A.  S.  R.  48. 

33  A.  S.  R.  591;  Home  Fire  Ins.  Co.  12.  Manchester  Fire  Assur.  Co.   v. 

▼.  Kennedy.  47  Neb.  138,  66  N.  W.  Koemer,  13  Ind.  App.  372,  40  N.  E. 

278,  53  A.  S.  R.  521;  Farmers,  etc.,  1110,  41  N.  E.  848,  55  A.  S.  R.  231. 

Ins.  Co.  V.  Cuff,  29  Okla.  106,  116  13.  Everett  v.  London,  etc.,  Ins.  Co., 

Pac,  435,  35  L.R.A.(N.S.)  892;  Hick-  142  Pa.  St  332,  21  All.  819,  24  A 

«rson  V.  German  American  Ins.  Co.,  96  S.  B.  499. 

Tenn.  193,  33  S.  W,  1041,  32  L.R.A.  14.  Hutchinson    ▼.    Liverpool,    etc, 

172;  Hennessy  v.  Niagara  Fire  Ins.  Ins.  Co.,  153  Mass.  143,  26  N.  E.  439, 

Co.,  8  Wash.  91,  35  Pac.  585,  40  A.  10  L.RJl.  558  (computing  limitations). 

S.  R.  892 ;  Kahn  v.  Traders  Ins.  Co.,  15.  Mowry  v.  Hanover  Fire  Ins.  Co- 

4  Wyo.  419,  34  Pac.  1059,  62  A.  S.  R.  106  Me.  308,  76  AtL  876,  29  L.R.A. 

47;   Jureidini  v.   National,   etc..   Ins.  (N.S.)  498, 
Co.,    fl915]    A.    C.    499,   Ann.    Cas. 
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stipulated  in  the  policy  for  payment  of  the  loss,  although  the  poU<7^ 
pro\'ides  that  the  loss  shall  not  become  payable  until  sixty  days  after 
notice,  ascertainment,  estimate,  and  satisfactory  proof  of  ihe  loss 
have  been  received  by  the  company,  including  an  award  by  t^praisers 
when  appraisal  has  been  required.^* 

Proceedings 

529.  Competency  of  Appraisers. — The  general  rule  that  pa:^on3 
selected  as  arbitrators  should  be  indifferent  between  the  parties*" 
applies  to  appraisers  selected  in  pursuance  of  the  provisions  of  an 
insurance  policy.*'  Accordingly  it  is  not  proper  to  appoint  an 
employee  of  one  of  the  parties,**  but  the  fact  that  a  person  has  fre- 
quently acted  as  an  appraiser  does  not  necessarily  disqualify  him,*" 
Uiough  if  he  has  frequently  acted  for  the  insurer  in  that  capacity 
his  conduct  may  indicate  that  he  is  biased  so  as  to  disqualify  him.* 
The  mere  fact  that  the  person  selected  by  the  insured  as  his  appraiser 
has,  before  his  selection,  made  an  estimate  of  the  injury  to  the  prop- 
erty for  which  he  has  been  paid  by  the  insured,  has  been  considered 
not  alone  sufficient  to  disqualify  him  to  act  as  appraiser,  though  this 
fact  may  be  considered  by  the  jury  in  determining  his  competency 
and  disinterestedness,  but  this  has  been  doubted.'  A  creditor  of  one 
of  the  parties  is  not  disqualified  to  act  as  appraiser,*  and  while  it  is 
desirable  that  appraisers  be  familiar  with  the  matters  and  things  which 
they  are  called  upon  to  appraise,  the  mere  fact  that  they  are  not 
experts  in  the  line  of  business  to  which  such  matters  pertain  is  not 
alone  and  in  itself  sufficient  to  sustain  a  charge  of  incompetency.* 
If  one  party  refuses  to  recognize  the  appraiser  appointed  by  the  other, 
on  the  ground  that  he  is  incompetent,  the  burden  is  on  such  party  to 
prove  the  incompetency.'  And  whether  a  person  designated  as 
appraiser  is  competent  is  usually  a  question  for  the  jury.* 

16.  Winchester  V.  North  British,  etc.,  20.  Notes:  62  L.R.A.(N.S.)  499;  5 
Co.,  160  Cal.  1,  116  Pac.  63,  35  L.R.A.   Ann.  Gas.  337. 

(N.S.)  404.  1-  Continental   Ins.  Co.  v.  Vallan- 

17.  See  Arbitration  and  Award,  f  j,"^^.'""^  "«  Ky.  287,  76  S.  W.  22, 
vol.  Z,  p.  67 Z.  j^^tg.  52  L.R.A.(N.S.)  499. 

18.  Western  Assur.  Co.  v.  Hall,  120  2.  National  Fire  Ins.  Co.  v.  O'Bryan, 
Ala.  547,  24  So.  936,  74  A.  S.  B.  48;  75  Ark.  198,  87  S.  W.  129,  5  Ann.  Caa. 
Continental  Ins.  Go.  v.  Vallandingliam,  334  and  note. 

116  Ky.  287,  76  S.  W.  22,  105  A.  S.  3.  Notes:  52  L.R.A.(N.S.)   502;  5 

B.  218;  Hickerson  v.  Gemian-Ameri-  Ann.  Cas.  337. 

can  Ins.  Co.,  96  Tenn.  193,  33  S.  W.  *•  American  Cent.  Ins.  Co.  v.  Dis- 

1041,  32  L.R.A.  172.  triet  Court,  125  Minn.  374,  147  N.  W. 

^"-  *"'•  trict  Court,  125  Minn.  374, 147  N.  W. 

19.  Notes:  52  L.R.A.(N.S.)  497;  5   242,  52  L.R.A.(N.S.)  496. 

Ann.  Cas.  337.  6.  National  Fire  Ins.  Co.  v.  O'Bryan, 
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530.  Selection  «f  Umpire.— -In  selecting  the  third  appraiser,  the 
insured  may  insist  that  such  third  appraiser  shall  be  a  resident  of 
the  vicinity  of  the  state  or  in  some  way  known  to  him,  and  a  statu- 
tory provision  that  arbitrators  shall  bis  residents  of  the  county  in 
which  the  loss  has  accrued,  for  at  least  one  year  before  the  loss, 
violates  no  constitutional  provision.'  A  submission  to  two  arbitrators 
for  the  appraisal  of  damages  to  insured  property,  which  provides 
for  the  selection  of  a  third  "in  case  of  disagreement,"  who  shall  act 
with  the  first  two  in  matters  of  difference  only,  is  a  waiver  of  a  pro- 
vision in  the  insurtmce  policy  requiring  that  they  "shall  first  select 
an  umpire."' 

531.  Powers  and  Proceedings  of  Appraisers. — Where  appraisers  are 
appointed  by  a  written  agreement  of  submission,  that,  and  not  the 
policy,  determines  their  powers.*  While  a  board  to  arbitrate  a  loss 
by  fire  is  allowed  a  certain  liberality  in  acquainting  itself  with  the 
circumstances  surrounding  the  fire  without  the  medium  of  witnesses, 
such  board  cannot  seek  evidence  secretly,  and  determine  the  amount 
of  loss  by  reason  of  such  personal  knowledge.**  It  is  generally 
held  that  in  determining  the  loss  under  a  standard  fire  insurance 
policy  the  appraisers  may  proceed  in  such  mode  as  they  think  proper 
and  are  not  bound  by  the  strict  ruleB  of  judicial  investigation,** 
but  some  courts  consider  the  appraisers  as  a  quasi  court  that  should 
decide  the  matter  on  the  evidence  offered  by  Hie  respective  parties.** 
If  appraisers  unacquainted  with  the  property  are  selected  to  ap- 
praise the  loss  resulting  from  its  total  destruction,  notice  of  the 
time  and  place  of  the  meeting  of  the  appraisers  and  an  opportunity 
to  the  parties  to  be  heard  are  essential  to  the  validity  of  the  award, 
and  the  failure  to  give  the  assured  a  hearing  is  not  cured  by  the  fact 
that  he  appointed  one  of  the  appraisers.  They  are  in  no  sense  the 
agents  or  representatives  of  the  parties  selecting  them.  Where,  how- 
ever, enough  of  an  insured  building  is  standing  after  a  fire  to  enable 
appraisers  to  determine  its  size,  character,  etc.,  no  hearing  need  be 
had.**    Because  of  the  binding  effect  of  an  award  the  insured  ordi- 

75  Ark.  198,  87  S.  W.  129,  6  Ann.  16,  87  A.  S.  R.  379. 

Cas.  334  and  note.  11.  Hanley  v.  Aetna  Ins.  Co.,  215 

7.  Notes:  62  L.R.A.{N.S.)  501;  5  Mass.  425,  102  N.  E.  641,  Ann.  Cas. 
Ann.  Cas.  337.  And  see  infra,  par.  19140  63  and  note  (holding  apprais- 
532,  as  to  a  failure  of  appraisal  for  ers  not  bound  to  receive  offered  evi- 
this  cause.  dence). 

8.  Chandos  v.  American  Fire  Ins.  12.  American  Cent.  Ins.  Co.  v.  Dis- 
Co.,  84  Wis.  184,  54  N.  W.  390,  19  trict  Court,  125  Minn.  374,  147  N.  W. 
L.R.A.  321.  242,  52  L.R.A.(N.S.)  496. 

9.  Bangor    Sav.    Bank   v.    Niagara  Note :  Ann.  Cas.  1914D  57. 

Fire  Ins.  Co.,  85  Me.  68,  26  Atl.  991,       13.  Carlston  v.  St.  Paul  Fire,  etc, 

35  A,  S.  R.  341,  20  L.R.A.  660.  Ins.  Co.,  37  Mont.  118,  94  Pac  756; 

10.  Christianson  v.  Norwich  Union  127  A.  S.  R.  715. 
Fire  Ins.  Soc.,  84  Minn.  526,  88  N.  W. 
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narily  is  entitled  to  introduce  any  competent  evidence  before  the 
appraisers,**  but  some  courts  have  upheld  appraisers  in  rejecting 
evidence  in  case  of  a  partial  loss  where  an  inspection  is  possible.** 
No  question  as  to  the  title  of  the  insured  can  be  considered  by  arbi- 
trators appointed  to  determine  the  amount  of  damage,**  but  the 
appraisal  under  the  standard  policy  includes  goods  wholly  destroyed 
as  well  as  those  partially  destroyed.*'  The  right  of  the  insured  to 
have  an  appraisal  of  his  loss  under  an  agreement  therefor  is  not 
indefinite  as  to  time,  but  such  appraisal  must  be  completed  by  the 
insurer  within  a  reasonable  time,  and  what  is  such  reasonable  time 
upon  the  facts  of  the  case  is  a  question  for  the  jury  to  determine. 
A  provision  that  the  loss  is  to  be  paid  sixty  days  after  due  notice 
and  satisfactory  proof  of  loss  have  been  received  does  not  give  the 
insurer,  after  he  has  agreed  to  an  appraisal  and  named  an  appraiser, 
an  absolute  right  to  sixty  days  within  which  to  commence  the 
appraisal.** 

532.  Failure  of  Appraisal  or  Arbitration. — ^The  prevailing  view 
.seems  to  be  that  where  there  is  a  failure  to  secure  an  award,  after  a 
submission  to  arbitration  has  been  made  in  accordance  with  the  stipu- 
lation therefor  in  the  contract  of  insurance,  and  the  failure  is  due 
to  the  fault  of  neither  party,  the  insured  is  not  compelled  to  submit 
to  another  delay,  but  may  forthwith  bring  his  action  in  the  courts. 
This  is  placed  upon  the  ground  that  a  claimant  under  a  policy  ought 
not  to  be  tied  up  forever  without  his  fault  and  against  his  will  by 
an  ineffectual  arbitration.*'  Some  courts,  however,  take  the  position 
that  if  arbitration  fails  without  fault  of  the  insurer,  the  insured  can- 
not, without  showing  a  new  reference  or  an  excuse  therefor,  maintain 
an  action  to  recover  damages.-'    It  is  clear  that  if  bot^  parties  to  an 

14.  Aetna    Ins.    Co.   v.    Jester,    37  York,  82  Kan.  320,  108  Pac.  114,  20 

Okla..  413,  132  Pac  130,  47   L.R.A.  Ann.  Cas.  251,  28  L.R.A.(N.S.)   104 

(N.S.)  1191  and  note.   •  and  note;  Connecticut  Fire  Ins.  Co.  of 

Note:  Ann.  Cas.  1914D  67.  Hartford  v.  Cohen,  97  Md.  294,  55  Atl. 

16.  Note:  47  L.R.A.(N.S.)   1194.  675,  99  A.  S.  R.  445;  Shawnee  Fire 

16.  Dunton  v.  Westchester  Fire  Ins.  Ins.  Co.  of  Topeka  v.  Pontlield,  110 
Co.,  104  Me.  372,  71  Atl.  1037,  20  Md.  353,  72  Atl.  835,  132  A.  S.  R. 
L.R.A.(N.S.)  1058.  449;    Pretzf elder   v.    Merchants'    Ins. 

17.  Early  v.  Providence,  etc.,  Ins.  Co.,  123  N.  C.  164,  31  S.  E.  470,  44 
Co.,  31  R.  I.  225,  76  Atl.  753,  140  L.R.A.  424. 

A.  S.  R.  750.  Notes:    4    L.R.A.(N.S.)    290;    15 

18.  Providence  Washington  Ins.  Co.  L.R.A.(N.S.)  1071;  20  Ann.  Cas.  253. 
▼.  Wolf,  168  Ind.  690,  80  N.  E.  26,  20.  Fisher  v.  Merchante'  Ins.  Co., 
120  A.  S.  R.  395.  95  Me.  486,  60  Atl.  282,  85  A.  S.  R. 

19.  Bemfaard  v.  Rochester  German  428;  Qrady  v.  Home  Fire,  etc,  Ins. 
Ins.  Co.,  79  Conn.  388,  05  Atl.  134,  Co.,  27  R.  I.  435,  63  Atl.  173,  4  L.R.A. 
8  Ann.  Cas.  298  and  note;  Niagara  (N.S.)  288  and  note;  Eariy  v.  Provi- 
Fira  Ins.  Co.  v.  Bishop,  154  111.  9,  39  dence,  etc.,  Ins.  Co.,  31  R.  I.  225,  76 
N.  E.  U02,  46  A.  S.  R.  105;  Jerrils  v.  AtL  753. 140  A.  S.  R.  750. 
German   Ammean  Ins.   Co,  of  New 

R.  C.  L.  XIV.— 86.  136X- 
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insurance  contract  endeavor  to  prev^it  an  appraisal,  or  to  render 
abortive  an  agreement  for  one,  the  appraisement  clause  of  a  contract 
will  cease  to  be  a  conditiim  precedent  to  a  right  of  action;  because 
neither  the  insured  nor  the  company  sincerely  desires  to  have  the  loss 
ascertained  in  that  manner.^  It  is  also  the  rule  that  where  the  absence 
of  an  award,  after  a  submission  to  arbitration,  is  due  to  the  fault  of 
the  insurance  company,  the  insured  is  abs(^ved  from  a  compliance 
with  the  stipulations  for  arbitration  and  may  commence  suit  on  hia 
policy  without  an  award,'  but  in  such  a  case  the  liability  of  the 
insurer  and  the  amount  of  the  loss  must  be  established  by  competent 
widence.*  On  the  other  hand,  where  the  failure  to  secure  an  award 
13  due  to  the  fault  of  the  insured  the  absence  of  the  award  is  a  bar 
to  the  insured's  action  on  his  policy.*  Most  of  the  cases  seem  to  recog- 
nize that  it  is  the  duty  of  both  parties  to  choose  an  arbitrator  who 
will  act  with  reasonable  promptness  in  naming  an  umpire,  and,  ia 
the  submission  .of  the  dispute,  or  on  his  failure  so  to  do,  replace  him 
with  another,  and  the  other  party  to  the  controversy  cannot  be  made 
to  sufifer,  if  without  fault,  through  the  inaction  of  the  first  party.' 
Accordingly  it  is  considered  that  an  unreasonable  demand  of  an  ap- 
praiser for  the  insurer  that  an  umpire  be  chosen  who  does  not  live 
in  the  vicinity  amounts  to  a  waiver  of  arbitration,'  especially  where 
the  insurer  was  at  fault  in  selecting  an  appraiser  living  at  a  distance 
and  having  no  acquaintance  with  persons  in  the  locality  who  might 
be  selected  as  umpire,'  or  where  the  appraiser  chosen  by  an  insurer 
acts  as  though  he  was  the  agent  of  the  insurer.*  Some  courts,  how- 
Notes:  15  L.R.A.(N.S.)  1070;  8  Bemhard  v.  Rochester  Qerman  Ins. 
Ann.  Cas.  302;  20  Ann.  Cas.  254.  Co.,  79  Conn.  388,  65  Atl.  134,  8  Ann- 

1.  Notes:  15  .L.R.A.(N.S.)  1072;  8  Cas.  298  and  note;  Providence  Wash- 
Ann.  Cas.  304;  20  Ann.  Cas.  255.  ington  Ins.  Co.  v.  Wolf,  168  Ind.  690, 

2.  Western  Assur.  Co.  v.  Hall,  120  80  N.  E.  26, 120  A.  S.  R.  395;  Fisher 
Ala.  547,  24  So.  936,  74  A.  S.  R.  48;  v.  Mcrcliants'  Ins.  Co.,  95  Me.  486,  50 
Niagara  Fire  Ins.  Co.  v.  Bishop,  154  Atl.  282,  85  A.  S.  R.  428.    ' 

lU.  9,  39  N.  E.  1102,  45  A.  S.  R.  Notes:    4    L.R.A.(N.S.)    289;    15 

105;  Providence  Washington  Ins.  Co.  L.R.A.(N.S.)  1071;  20  Ann.  Cas.  255. 

V.  Wolf,  168  Ind.  690,  80  N.  E.  26, 120  5.  Read  v.  State  Ina.  Co.,  103  la. 

A.  S.  R.  395;  Read  v.  State  Ins.  Co.,  307,  72  N.  W.  665,  64  A.  S.  E.  180. 

103  la.  307,  72  N.  W.  665,  64  A.  S.  R.  Note:  20  Ann.  Cas.  254. 

180;  Fisher  v.  Merchants'  Ins.  Co.,  95  6.  Brock  v.  Dwelling  House  Ins.  Co., 

Me.  486,  50  Atl.  282,  85  A.  S.  R.  428;  102  Mich.  583,  61  N.  W.  67,  47  A.  S. 

Shawnee  Fire  Ins.  Co.  V.  Pontfield,  110  R.  562,  26  L.R.A.  623;  Hickerson  v. 

Md.  353,  72  Atl.  835, 132  A.  S.  R.  449.  German  American  Ins.  Co.,  96  Tenn. 

Notes:    4    L.R.A. (N.S.)     289;    15  193,  33  S.  W.  1041,  32  L.R.A.  172. 

L.R.A.(N.S.)  1076;  8  Ann.  Cas.  303;  Note:  15  L.R.A.(N.S.)  1077. 

20  Ann.  Cas.  255.  7.  Brock  v.  Dwelling  House  Ins.  Co., 

3.  Penn  Plate  Glass  Co.  v.  Spring  102  Mich.  583,  61  N.  W.  67,  47  A. 
Garden  Ins.  Co.,  189  Pa.  St.  255,  42  S.  R.  562,  26  L.R.A.  623. 

Atl.  138,  69  A.  S.  R.  810.  8.  Niagara  Fire  Ins.  Co.  v.  Bishop, 

4.  Western  Aasur.  Co.  v.  Hall,  120  154  Dl.  9,  39  N.  E.  1102,  45  A.  S.  R. 
Ala.  547,  24  So.  936,  74  A.  S.  R.  48;   105;  Chapman  v.  Rookf ord>  Ini.  Co., 
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ever,  have  asserted  that  an  appraiser  is  not  the  agent  of  the  party 
nominating  him,  so  that  he  can,  without  the  co-operation  or  conni- 
vance of  iJbat  party,  deprive  him  of  the  fruits  of  his  insurance  by 
inaction  or  bad  faith.'  Where  arbitration  is  made  a  condition  prece- 
dent the  failure  or  refusal  of  the  insured  to  submit  the  adjustment  of 
the  loss  to  appraisers,  unless  he  has  good  cause  therefor,  is  a  valid 
defense  to  a  suit  on  the  policy,*'  and  a  refusal  to  allow  arbitrators 
to  proceed,  merely  alleging  that  the  umpire  and  the  appraiser  ap- 
pointed by  the  insurer  are  interested  parties  and  employed  by  the 
insurer,  without  any  proof  of  interest,  partiality,  or  other  incompe- 
tence, is  not  a  sufficient  excuse  for  a  failure  to  arbitrate  as  required 
by  the  policy.**  Whether  arbitration  failed  on  account  of  the  fraud 
of  either  party,  and  whether  delay  and  failure  to  demand  an  appraisal 
or  to  proceed  therewith  in  a  reasonable  time,  if  agreed  upon,  con- 
stitute a  waiver,  are  questions  for  the  jury  to  determine."  Where 
an  award  has  been  made  which  is  attacked  by  one  party,  the  other 
party  who  is  defeated  in  his  efforts  to  have  the  award  sustained  can- 
not demand  another  appraisement,  according  to  the  prevailing  view.** 
However,  where  a  severable  policy  of  insurance  upon  distinct  items 
of  property  provides  that  all  differences  as  to  loss  or  damage  shall  be 
submitted  to  arbitration,  and  the  insured  sues  to  recover  for  a  total 
loss,  he  may  file  an  abandonment  as  to  so  much  of  the  cause  of 
action  as  is  embraced  in  a  demand  that  certain  differences  be  sub- 
mitted to  arbitration,  and  recover  for  the  remainder  of  the  loss.** 
533.  Validity  and  Effect  of  Appraisal  or  Award. — ^Where  an  award 
is  the  result  of  prejudice  and  improper  conduct  on  the  part  of  an 
appraiser  and  the  umpire  it  is  not  binding,*'  but  in  accord  with 
the  general  rule  applicable  to  awards,**  it  is  held  that  in  an  action 
at  law  an  award  valid  on  its  face  cannot  be  attacked  for  misconduct 
or  incompetency  of  the  arbitrators  br  appraisers,  the  remedy  being  in 

89  Wis.  572,  62  N.  W.  422,  28  L.R  Jk,,  120  A.  S.  R.  395. 
405.  13.  Christiansen  v.  Norwich  Union 

Note:  15  L.R.A.(N.S.)   1077,  t^re  Ins.  Co.,  84  Minn.  526,  88  N.  W. 

9.  Connecticut  Fire  Ins.  Co.  of  Hart-  16,  87  A.  S.  R.  379;  Aetna  Ins.  Co. 
ford  V.  Cohen,  97  Md.  294,  55  Atl.  675,  v.  Jester,  37  Okla.  413,  132  Pac.  130, 
99  A.  S.  R.  445;  Shawnee  Fire  Ins.  47  L.R.A.(N.S.)  1191. 

Co.  of  Topeka  v.  Pontfield,  110  Md.  Note:  20  Ann.  Cas.  254. 

353,  72  AtL  835,  132  A.  S.  R.  449.  But  see  for  oases  tending  to  the 

10.  Southern  Home  Ins.  Co.  v.  contrary  15  L.R.A.(N.S.)  1070  note. 
Faulkner,  57  Fla.  194,  49  So.  542, 131  14.  Pioneer  Mfg.  Co.  v.  Phoenix 
A.  S  R.  1098;  ConUnental  Ins.  Co.  v.  Assur.  Co.,  110  N.  C.  176,  14  S.  E. 
Vallandingham,  116  Ky.  287,  76  S.  W.  731,  28  A.  S.  R.  673. 

22, 105  A.  S.  R.  218.  15.  Ross  v.  German  Alliance  Ins. 

11.  Western  Assur.  Co.  v.  Hall,  120  Co.  of  New  York,  86  Kan.  145,  119 
Ala.  547,  24  So.  936,  74  A.  S.  R.  48.  Pao.  366,  Ann.  Cas.  1913B  1045. 

12.  Providence  Washington  Ins.  Co,  16.  See  ABBrnuxiOV  and  Awabs, 
T.  Wolf,  168  Ind,  690,  80  N.  E.  26,  voL  2,  p.  390. 
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equity.*'  The  decision  of  an  umpire  on  an  arbitration,  as, to  the 
amount  of  loss  under  an  insurance  policy,  is  not  rendered  invalid 
by  the  fact  that  he  obtained  information  as  to  some  items  from  an 
experienced  and  disinterested  person,  where  his  report  correctly  repre- 
sents his  own  judgment,**  and  one  chosen  to  appraise  the  loss  inflicted 
by  fire  upon  insured  property,  who,  after  learning  the  opinion  of 
another  appraiser  as  to  the  amount  of  the  loss,  and,  considering  the 
sum  designated  as  insufficient,  confers  with  the  umpire  with  a  view 
to  agreement  with  him,  is  not  entitled  thereafter  to  withdraw  from 
the  appraisal;  and  an  award  made  by  the  umpire  and  the  other 
appraiser  is  binding.*'  When  a  false  statement  is  made  in  regard 
to  the  attitude  of  a  proposed  appraiser  for  the  purpose  of  inducing 
consent  to  his  appointment,  which  is  in  that  way  obtained,  and 
where  concealment  is  practiced  in  regard  to  his  real  attitude  to  the 
company  nominating  him,  and  when  in  fact  he  is  not  disinterested, 
good  ground  is  shown  for  setting  aside  an  appraisal  which  is  grossly 
below  the  actual  loss  sustained,  although  it  has  been  concurred  in 
and  agreed  to  by  the  appraiser  nominated  by  the  insured,  but  partial- 
ity, interest,  or  relationship  on  the  part  of  an  arbitrator  is  no  ground 
for  setting  aside  an  award,  if  the  party  complaining  had  knowledge 
of  the  facts  when  he  agreed  to  submit  the  cause  to  arbitration,  or  in 
time  to  revoke  the  submission  before  the  award  was  made.  A  fortiori, 
if  a  party  has  knowledge  of  the  fact  that  any  one  selected  is  preju- 
diced or  interested  on  behalf  of  the  opposite  party,  yet  consents  to 
his  acting  as  such,  he  cannot  complain  of  the  result.**  An  appraise- 
ment provided  for  hy  a  policy  of  fire  insurance  is  never  conclusive 
as  to  the  fact  or  amount  of  loss,  and  is  not  even  evidence  unless  made 
so  by  the  parties  uniting  in  it,  and  where  it  is  ex  parte  and,  though 
averred  by  the  plaintiff  is  denied  by  the  defendant,  it  is  not  compe- 
tent as  evidence,*  but  settlements  or  adjustments  of  insurance  losses 
by  agreement  of  the  insurer  and  the  insured,  when  fully  performed, 
have  all  the  elements  and  properties  of  a  contract,  and,  in  the  absence 
of  fraud,  are  as  incapable  of  rescission  as  any  other  contract,*  and 
where  an  insurer  adjusts  a  loss,  and  indorses  the  adjustment  on  the 
policy,  this  is  an  admission  upon  which  the  insured  may  recover  with- 
out further  proof.*    The  decision  by  the  appraisers  as  to  what  par- 

17.  Garrebrant  v.  Continental  Ins.       20.  Note :  5  Ann.  Cas.  337. 

Co.,  75  N.  J.  L.  677,  67  Atl.  90,  12  1.  Penn  Plate  Glass  Co.  v.  Spring 

L.R.A.(N.S.)    443;    Early    v.    Provi-  Garden  Ins.  Co.,  189  Pa.  St.  255,  42 

dence,  etc.,  Ins.  Co.,  31  R.  I.  225,  76  Atl.  138,  69  A.  S.  R.  810  (appraiae- 

Atl.  753,  140  A.  S.  R.  750.  ment  by  eoinsureis  held  inadmissibl^). 

18.  Bangor  Sav.  Bank  v.  IHagara  2.  Georgria  Home  Ins.  Co.  v.  Whar- 
Fire  Ins.  Co.,  85  Me.  68,  26  Atl.  991,  ten,  113  Ala.  479,  22  So.  288,  59  A.  S. 
35  A.  S.  R.  341,  20  L.R.A.  650.  R.  129. 

19.  Garrebrant  v.  Continental  Ins.  S.  Illinois  Mut.  Fire  Ins.  Co.  v. 
Co.,  75  N.  J.  L.  577,  67  Atl.  90,  12  Archdeacon,  82  HI.  236,  25  Am.  Rep. 
L.R.A.(N.S.)  443.  313.                                   .                 *^ 
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ticalar  articles  or  items  of  property  are  embraced  within  the  general 
description  of  the  property  on  wiiich  they  are  to  appraise  damages 
is  final  and  conclusive  where  there  is  nothing  in  the  description  of 
the  property  to  embrace  or  suggest  the  items  omitted  by  them.* 

534.  Persons  Bound  by  Appraisal  or  Award. — ^Under  the  ordinary 
loss  payable  clause  a  mortgagee  is  bound  by  an  award  though  he  was 
not  notified  of  and  did  not  take  part  in  the  appraisal,  according  to 
the  better  view,*  especially  whfere  he  is  not  entitled  to  the  whole  insiu*- 
ance,*  but  some  courts  hold  that  in  such  a  case  the  mortgagee  is 
entitied  to  be  a  party  to  the  proceedings.'  The  former  yiew  is  extended 
and  applied  even  though  the  policy  contains  a  union  mortgage  clause.' 
Where  a  policy  has  been  assigned,  to  the  knowledge  of  the  insurer, 
an  adjustment  between  it  and  the  insured  is  not  binding  on  the 
assignee  unless  the  assignor  acted  as  his  agent* 

XXI.  Beneficiaries  in  Policies  Generally 

535.  In  General. — The  general  rule  is  that,  between  insurer  and 
insured,  a  policy  of  fire  insurance  is  a  purely  personal  contract,  by 
which  the  former  agrees  to  indemnify  the  latter  against)  any  loss  he 
may  sustain  by  the  destruction  of  his  interest  in  the  property  insured.'" 
The  contract  does  not  attach  to  or  run  with  the  title  to  the  insured 
property.**  Accordingly  an  execution  creditor  who  has  a  lien  on 
lands  is  not  thereby  entitled  to  the  proceeds  of  a  policy  on  the  prem- 
ises issued  to  the  owner,*'  and  if  the  grantee  of  property  under  a 
voluntary  conveyance  procures  insurance  thereon,  the  creditors  of 
the  grantor,  though  adjudged  entitled  to  sell  it  for  the  satisfaction 
of  their  judgments,  are  not,  on  its  destruction  by  fire,  entitled  to  the 
proceeds  of  the  insurance  so  e£Pected.    Such  proceeds  must  be  deemed 

4.  Chandos   v.   American  Fire  Ins.  ere'  Ins.  Co.,  81  Ohio  St.  1,  89  N.  E. 

Co.,  84  Wis.  134,  54  N.  W.  390,  19  1065,  135  A.  S.  R.  735,  18  Ann.  Cas. 

L.R.A.  321.  265,  25  L.R.A.(N.S.)  740. 

6.  Collinsville  Sav.  Soc.  v.  Boston  This  is  dictum  contrary.   See  notes: 

Ins.  Co.,  77  Conn.  676,  60  Atl.  647,  25   L.R.A.(N.S.)    741;  18  Ann.   Cas. 

69  L.R.A.  924;  Erie  Brewing  Co.  v.  272. 

Ohio  Farmers'  Ins.  Co.,  81  Ohio  St.  9.  Georgia  Co-operative  Fire  Ass'n 

1,  89  N.  E.  10C5,  135  A.  S.  R.  735,  v.  Borchardt,  123  Ga.  181,  51  S.  E. 

18  Ann.  Cas.  265  and  note,  25  L.R.A.  429,  3  Ann.  Cas.  472. 

(N.S.)  740.  10.  Nordvke,  etc.,  Co.  v.  Gerv,  112 

6.  Chandos  v.  American  Fire  Ins.  Ind.  535, 13  N.  E.  683,  2  A.  S.  R.  219. 
Co.,  84  Wis.  164,  54  N.  W.  390,  19  11.  Shadgett  v.  Phillips,  etc.,  Co., 
L.R.A.  321.  131  Ala.  478,  31  So.  20,  90  A.  S.  R. 

7.  Bergman  v.  Commercinl  Union  95,  66  L.R.A.  461;  Continental  Ins. 
Assur.  Co.,  92  Ky.  494,  18  S.  W.  122,  Co.  v.  Munns,  120  Ind.  30,  22  N.  E. 

15  L.R.A.  270.  78,  5  L.R.A.  430. 

Notes:  19  L.R.A.  321;  25  L.R.A.  12.  Plimpton  v.  Fanners'  Mut.  Ins. 
(N.S.)  742;  18  Ann.  Cos.  271.  Co.,  43  Vt.  497,  5  Am.  Rep.  297. 

8.  Erie  Brewing  Co.  v.  Ohio  Farm- 
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the  property  of  the  person  insured.**  Where  a  loss  occurs  after  the 
death  of  the  insured  the  persons  beneficially  interested  in  the  property 
are  entitled  to  the  proceeds,**  so  that  where  the  insured  was  insolvent 
his  creditors,  and  not  his  heirs,  are  entitled  thereto.*'  But  a  woman 
who,  on  the  death  of  her  hiisband  without  having  made  any  other 
provision  for  her,  becomes  entitled,  by  an  antenuptial  contract,  to 
a  life  estate  in  premises  insured  by  a  policy  providing  that  it  shall 
become  void  in  case  of  any  change  irr  the  title  or  possession  "except 
by  succession  by  reason  of  the  death  of  the  assured,"  does  not  acquire 
the  rights  by  succession,  and  is  not  entitled  to  any  interest  in  the 
proceeds  of  the  policy.**  Where  an  agent  in  the  possession  of  per- 
sonal property  insures  it  against  fire,  the  money  due  upon  the  policy 
after  the  loss  belongs  to  his  principal,  who  may  recover  it  directly 
from  the  insurance  company,  and  if  it  is  paid  to  the  agent,  the 
latter  holds  it  in  trust,  merely,  for  the  benefit  of  the  party  ultimately 
entitled.*'  But  if  an  agent  in  the  possession  of  goods  has  agreed  to 
become  unconditionally  liable  to  his  principal  for  their  value,  and 
he  procures  insurance  upon  them  in  his  own  name,  money  due  from 
the  insurance  company  on  account  of  a  loss  under  the  policy  is  not 
a  trust  fund  for  the  benefit  of  the  principal,  but  an  indebtedness  to 
such  agent,  subject  to  his  disposition,  and  liable  for  his  debts  in  like 
manner  as  other  property  of  his  estate.**  A  policy  insuring  a  named 
person  "as  property  may  appear"  covers  only  his  individual  interest, 
and  not  that  of  a  copartner,**  but  insurance  on  a  vessel  efiFected  by 

one  joint  owner  in  his  own  name  on  account  of inures  to  the 

benefit  of  his  co-owner,  where  it  appears  that  he  had  previously  agreed 
to  insure  his  co-owner's  interest,  and  afterwards  declared  that  he  had 
done  so,  and  on  his  collecting  the  insurance,  he  is  liable  to  such 
co-owner  for  his  share,  in  an  action  for  money  had  and  received.** 
A  tenant  for  life,  in  a  building  which  is  destroyed  by  fire,  has  a 
right  to  the  use  and  possession  of  the  insurance  money,  but  cannot 
deprive  the  husband  of  one  entitled  to  the  remainder  of  his  interest 
therein,  or  of  his  right  to  sue  therefor,  by  converting  the  same  into 
realty  by  rebuilding  the  destroyed  building.*    Where  a  policy  is  issued 

13.  Steinmeyer  v.  Steinmeyer,  64  8.   for   contrary   cases   13   L.RJ^.(N.S.) 
C.  413,  42  S.  E.  184,  92  A.  S.  E.  809,  153  note. 

59  L.R.A.  319.  18.  Bradley  v.  Brown,  78  Neb.  836. 

14.  Culbertaon  v.  Cox,  29  Minn.  309,  112  N.  W.  331,  126  A.  S.  E.  647,  13 
13  N.  W.  177,  43  Am.  Rep.  204.  L.R.A.(N.S.)  152, 

16.  Nichol's   Appeals,  128   Pa.    St.       19.  Graves   v.   Boston   Marine   Ins. 
428, 18  Ail.  333,  5  L.R.A.  597.  Co.,  2  Cranch  419,  2  U.  S.  (L.  ed.) 

16.  Quarles  v.  Clayton,  87  Tenn.  308,  324. 

10  S.  W,  505,  3  L.R.A.  170.  20.  Burrows  v.   Turner,  24  Wend. 

17.  Bradley  v.  Brown,  78  Neb.  836,    (N,  Y.)  276,  35  Am.  Dec.  622. 

112  N.  W.  331,  126  A.  S.  R.  647,  13  1.  HaxaU  v.  Shippen,  10  Leigh 
LJl.A.(N.S.>  152  and  note.    But  see   (Va.)  536,  34  Am.  Dee.  745. 
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on  property  "held  in  trust,"  parol  evidence  is  ladmis^ble  to  show  who 
are  the  owners  or  who  were  intended  to  be  insured  thereby,  and  a 
policy  on  goods  "their  own  or  held  by  them  in  trust"  covers  the  inter- 
est of  a  railroad  company  which  has  issued  bills  of  lading  on  the 
goods  heid  by  the  insured,  where  such  was  the  intent  of  the  parties.* 
A  policy  issued,  to  the  estate  of  a  decedent  covers  the  interest  of  the 
heirs  where  such  was  the  agreement  of  the  parties,'  but  the  heirs 
and  next  of  kin  of  a  deceased  person  are  not,  as  such,  the  beneficiaries 
under  a  policy  of  fire  insurance  payable  to  "the  estate"  of  the  deceased, 
unless  the  deceased  died  intestate  and  has  no  personal  representative, 
or  unless  there  are  no  debts  and  no  need  for  a  personal  representative, 
and  even  then  not  unless  the  property  is  exempt  from  administration 
and  from  the  claims  of  the  surviving  husband  or  wife.*  If  a  bailee 
holding  the  property  of  another  insures  it  against  loss  or  damage  by 
fire,  for  the  protection  of  his  special  interest  and  that  of  the  owner, 
and  the  latter  ratifies  and  adopts  such  contract  of  insurance,  he  is, 
in  case  of  loss,  entitled  to  recover  from  whatever  amount  of  insur- 
ance is  paid,  to  indemnify  the  loss,  such  proportion  as  the  value  of 
his  property  bears  to  the  whole  amount  paid,  except  that  the  bailee 
has  the  right  to  indemnify  himself  in  full  to  the  extent  of  his  interest 
or  lien  on  the  property,  out  of  the  amount  due  for  the  loss.* 

536.  Rights  of  Mortgagee. — ^It  is,  undoubtedly,  the  general  rule 
that  a  mortgagee  has  no  right  to  the  benefit  of  a  policy  taken  by 
the  mdrtgagor,  unless  it  is  assigned  to  him.*  But  it  is  settled  by 
many  decisions  in  this  country,  that  if  the  mortgagor  is  bound  by 
covenant  or  otherwise  to  insure  the  mortgaged  premises  for  the  better 
security  of  the  mortgagee,  the  latter  will  have  an  equitable  lien 
upon  the  money  due  on  a  policy  taken  out  by  the  mortgagor  to  the 
extent  of  tlie  mortgagee's  interest  in  the  property  destroyed,^  and 
this  equity  exists,  although  the  contract  provides  that  in  case  of  tlie 
mortgagor's  failing  to  procure  and  assign  such  insurance,  the  mort- 
gagee may  procure  it  at  the  mortgagor's  expense.*     Of  course,  the 

2.  California  Ins.  Co.  v.  Union  Com-  Ins.  Co.,  101  U.  S.  439,  25  U.  S.  (L. 
press  Co.,  133  U.  S.  387,  10  S.  Ct.  ed.)  1055. 

365,  33  U.  S.  (L.  ed.)  730.  7.  Wheeler  ▼.  Factors,  etc.,  Ins.  Co., 

3.  Note:  42  L.R.A.(N.S.)  80  et  seq.  101  U.  S.  439,  25  U.  S.  (L.  ed.)  1055; 

4.  Norwich  Union  Fire  Ins.  Co.  v.  Hyde  v.  Hartford  Fire  Ins.  Co.,  70 
Prude,  145  Ala.  297,  40  So.  322,  8  Neb.  503,  97  N.  W.  629,  113  A.  S.  R. 
Ann.  Cas.  121.  796;  Aetna  Ins.  Co.  v.  Thompson,  68 

6.  Johpston  V.  Charies  Abresch  Co.,  N.  H.  20,  40  Atl.  396,  73  A.  S.  R. 
,  123  Wis.  130,  101  N.  W.  395,  107  A.  552;  Cromwell  v.  Brooklyn  Fire  Ins. 
S.  R.  995,  68  L.R.A.  934.  Co.,  44  N.  T.  42,  4  Am.  Rep.  64L 

6.  Columbia  Ins.  Co.  v.  Lawrence,  8.  Wheeler  v.  Factors,  etc.,  Ins.  Co., 
10  Pet.  507,  9  U.  S.  (L.  ed.)  512;  101  U.  S.  439,  25  U.  S.  (L.  ed.)  1055; 
Carpenter  v.  Providence  Washington  Hyde  v.  Hartford  Fire  Ins.  Co.,  70 
Ins.  Co.,  16  Pet.  495,  10  U.  S.  (L.  Neb.  503,  97  N.  W.  629,  113  A.  S.  E. 
cd.)   1044;   Wheeler  v.  Factors,  etc.,   796. 
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mortgagee's  equity  will  he  governed  by  the  scope  andf  object  of  the 
agreement;  as,  if  the  agreement  be  to  insure  for  a  certain  amount, 
the  equity  will  not  apply  beyond  that  amount;  and  as  its  object  is  to 
afford  better  security  for  the  payment  of  the  debt,  it  will  not  be 
enforced  further  than  is  necessary  for  such  security;  if  the  debt  is 
abundantly  secured  by  the  property  which  remains  liable  to  the 
mortgage,  a  court  of  chancery  would  properly  decline  to  enforce  it.* 
Nor  does  a  policy  taken  out  by  a  creditor  on  his  debtor's  property 
inure  to  the  benefit  of  the  debtor's  mortgagee  as  to  the  amoimt  neces- 
sary to  satisfy  the  claims  of  the  creditor.*'  A  policy  making  the  los.s 
payable  to  another  than  the  assured  must  be  regarded  as  having  been 
at  its  inception  assigned  to  such  other  person  with  the  consent  of 
the  company;  and  it  is  not  necessary  for  him  to  obtain  a  transfer 
of  the  policy  from  the  assured  assented  to  by  the  company,  as  in 
ordinary  cases.**  Nor  is  it  essential  that  the  mortgagee  named  in  a 
loss  payable  clause  have  had  knowledge  of  the  existence  of  a  policy 
before  loss,  to  enable  him  to  enforce  it.**  A  mortgagee  of  chattels 
insured  by  a  poUcy  payable  to  him  as  his  interest  may  appear  also 
is  entitled  to  payment  of  his  claim  out  of  the  insurance  moneys  in 
case  of  loss,  in  preference  to  other  creditors,  although  the  mortgage 
was  not  properly  filed.**  A  policy  payable  to  a  mortgagee  as  his 
interest  may  appear  does  not  cover  the  mortgagee's  interest  under  a 
subsequent  mortgage  on  the  same  property  executed  by  one  to  whom 
the  property  has  been  conveyed,  though  the  original  mortgagor  joined 
therein  to  release  any  interest  he  might  have.**  After  a  purchase 
by  a  mortgagee  on  foreclosure  for  the  full  amount  of  his  debt  he 
is  no  longer  interested  in  a  policy  containing  a  loss  payable  clause 
in  his  favor.*' 

537.  Policy  for  Benefit  of  Whom  It  May  Concern. — ^A  policy  "on 
account  of  whom  it  may  concern"  will  be  applied  to  the  interest  of 
the  p^ersons  for  whom  it  was  intended  by  the  person  who  ordered  it; 
provided  the  latter  had  the  requisite  authority  from  the  former,  or 
they  subsequently  adopted  it."    The  right  of  such  adoption  and  rati- 

9.  Wheeler  v.  Factors,  etc,  Ins.  Co.,  14.  Palmer  Sav.  Bank  v.  Insurance 
101  U.  S.  439,  25  U.  S.  (L.  ed.)  1055.   Co.  of  North  America,  166  Mass.  189, 

10.  Wheeler  v.  Factors,  etc.,  Ins.  44  N.  E.  211,  55  A.  S.  B.  387,  32 
Co.,  101  U.  S.  439,  25  U.  S.  (L.  ed.)   L.R.A.  615. 

1055.  15.  Reynolds  t.  London,  etc..  Fire 

11.  National  Fire  Ins.  Co.  v.  Crane,  Ins.  Co.,  128  Cal.  16,  60  Pac.  467,  79 
16  Md.  260,  77  Am.  Dec.  289  and  note.  A.  S.  R.  17,  limiting  National  Bank 

12.  Union  Institution  for  Savings  v.  v.  Union  Ins.  Co.,  88  Cal.  497,  26  Pac. 
Phoenix  Ins.  Co.,  196  Mass.  230,  81  509,  22  A.  S.  R.  324. 

N.  E.  994,  13  Ann.  Cas.  433, 14  L.R.A.  16.  Hooper  v.  Robinson,  98  U.  S. 
(N.S.)  459.  528,  25  U.   S.    (L.  ed.)    219;  Sturm 

13.  Manson  v.  Phoenix  Ins.  Co.,  64  v.  Bdker,  150  U.  S.  312,  14  S.  Ct.  99, 
Wis.  26,  24  N.  W.  407,  54  Am.  Rep.  37  U.  S.  (L.  ed.)  1093;  AlUanoe  Ma- 
573.  rine  Assor.  Co.  v.  Lonisiana  State  Ins. 
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ficaticm  continues  while  the  contract  is  in  force,  and  for  a  reasonable 
time  after  a  loss  thereunder.*'  The  interest  to  which  it  is  sought 
to  apply  the  insurance  must  have  been  in  the  contemplation  of  the 
party  who  procured  the  policy,**  but  it  is  not  essential  that  the  particu- 
lar person  seeking  a  recovery  should  have  been  in  the  mind  of  the 
parties,**  and  the  policy  may  extend  to  any  person  having  an  inter- 
est in  the  property,  where  such  was  the  intention.*"  Where  it  is 
sought  to  recover  the  proceeds  from  the  one  procuring  the  policy 
he  may  introduce  letters  to  him  from  a  third  person  on  whose  behalf 
he  acted  as  agent  in  procuring  the  policy,  to  show  what  interest  was 
intended  to  be  protected.*  Under  these  rules  such  a  policy  on  freight 
is  payable  to  one  in  possession  of  the  vessel  claiming  title,  who  took 
out  the  policy,  and  one  claiming  title  adversely  to  the  person  taking 
out  the  policy  cannot  recover.'  Where  a  co-owner  of  a  vessel  has 
an  interest  in  the  preser\'ation  of  the  other  owner's  interest  and 
subsequently  acquires  title  thereto  he  may  recover  the  whole  of  a 
policy  payable  to  him  for  whom  it  may  concern,'  and  a  subsequent 
vendee  of  an  interest  in  a  vessel  may  recover  oh  a  policy  for  whom 
it  may  concern.*  But  a  mort^gee  whose  mortgage  has  not  been . 
forfeited,  but  has  some  months  to  run,  has  not  such  legal  title  or 
ownership  in.  such  property  as  will  entitle  him  to  collect  insurance 
money  payable  to  whom  it  may  concem,"  and  the  same,  is  true  of 
an  insurer  of  the  property.*  Where  such  a  policy  is  issued  to  a 
carrier  on  goods  in  its  possession,  although  it  is  not  responsible  for 
their  safekeeping  it  may  maintain  an  action  thereon  for  the  benefit 
of  the  owner  adopting  the  policy  after  a  loss,'  and  under  such  a 

Co.,  8  La.  1,  28  Am.  Dec.  117;  New-  46  U.  S.  (L.  ed.)  1229;  Johnston  v, 
son  V.  Douglass,  7  Har.  &  J.  (Md)  Charles  Abresch  Co.,  123  Wis.  130, 101 
417,  16  Am.  Dec.  317  and  note;  Plem-  N.  W.  395, 107  A.  S.  R.  995,  68  L.R.A. 
ming  V.  Marine  Ins.   Co.,  4  Whart.   934. 

(Pa.)  59,  33  Am.  Dec.  33;  Murdook  ▼.       20.  Note:  16  Am.  Dee.  323. 
Franklin  Ins.  Co.,  33  W.  Va.  407,  10       1.  Newson  v.  Douglass,  7  Har.  &  J. 
S.  E.  777,  7  L.R.A.  572  ("on  account    (Md.)  417,  16  Am.  Dec.  317. 
of  owners")'  2.  Frierson  v.  Brenham,  5  La.  Ann. 

Note:  13  L.R.A.(N.S.)  152.  540,  52  Am.  Dec.  603. 

17.  Johnston  v.  Charles  Abresch  Co.,  3.  Martin  v.  Filing  Ins.  Co.,  20 
123  Wis.*  130,  101  N.  W:  395,  107  Pick.  (Mass.)  389,  32  Am.  Dec.' 220, 
A,  S.  R.  995,  68  L.R.A.  934.  4.  Hagan  v.  Scottish  Union,  etc.,  Ins. 

18.  Frierson  v.  Brenham,  5  La.  Ann.  Co.,  186  U.  S.  423,  22  8.  Ct.  862,  46 
540,52Am.  Dec.  603;  Newson  V.Doug-  U.  S.  (L.  ed.)  1229. 

lass,  7  Har.  &  J.  (Md.)  417,  16  Am.  5.  McDonald  v.  Black,  20  Ohio  185, 

Dec.  317  and  note;  De  Bolle  v.  Penn-  55  Am.  Dec.  448. 

sylvania  Ins.  Co.,  4  Whart.  (Pa.)  68,  6.  Alliance    Marine    Assur.    Co.    v. 

33  Am.  Dec.  38;  Boston  Fruit  Co.  v.  Louisiana  State  Ins.  Co.,  8  La.  1,  28 

British,  etc.,  Ins.  Co.,   [1906]   A.  C.  Am.  Dec.  117. 

(Eng.)  336,  4  Ann.  Cas.  498  and  note.  7.  Fire-  Ins.  Asa'n  v.  Merchants',  etc., 

19.  Hagan  v.  Scottish  Union,  etc.,  Transp.  Co.,  66  Md.  339,  7  Atl.'  906, 
Ins.  Co.,  186  U.  S.  423,  22  S.  Ct.  862,  59  Am.  Rep.  162. 
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policy  which  stipylates  that  the  carrier,  although  it  may  not  be  liable 
for  any  loss,  shall,  after  a  loss,  give  notice  to  the  assurer  who  was 
insured  thereby,  and  said  notice  shall  be  conclusive  upon  the  assurer 
as  to  who,  in  addition  to  said  carrier,  was  so  insured,  this  gives  the 
carrier  no  right  to  cut  oflf,  by  electing  not  to  include,  designated 
owners  of  property  covered  by  the  policy.'  The  owner  of  a  vessel 
who  insures  the  cargo  for  account  of  whom  it  may  concern,  and 
collects  the  insurance  on  it,  upon  loss  of  the  cargo  by  fire,  for  which 
he  is  not  liable  to  the  shippers,  must  account  to  them  for  the  money 
collected,  and  cannot  retain  the  same  for  his  own  use.* 

538.  Beneficiaries  in  Liability  Policy. — ^Attempts  h^ve  been  made 
in  various  ways  by  injured  employees  to  reach  an  obligation  of  an 
insurance  company  to  an  insured  on  account  of  an  injury  to  employ- 
ees of  the  latter.  In  determining  the  liability  of  the  insurer  in 
such  proceedings,  most  courts  have  adopted  the  rule  that,  if  the  pdicy 
is  one  which  insures  against  loss  or  damage  by  reason  of  liability, 
or,  in  other  words,  is  a  contract  of  indemoity,  the  action  cannot  be 
maintained  against  the  insurance  company,  on  the  theory  that  the 
amount  of  insurance  does  not  become  due  and  payable  until  the 
insured  has  paid  the  loss.^*  Accordingly,  it  is  the  general  rule  that 
an  employee  cannot,  by  garnishment  or  otherwise,  obtain  any  satis- 
faction from  an  insurer  which  has  issued  a  poUcy  to  his  employer 
pt-oviding  that  no  action  shall  be  brought  except  by  the  insured  to 
reimburse  him  for  a  loss  actually  sustained  and  paid,  though  the 
insurer  undertakes  to  defend  any  action  against  the  insured  unless 
it  elects  to  pay  the  stipulated  indemnity.^^  The  fact  that  the  employer 
is  insolvent  and  has  made  an  assignment  for  the  benefit  of  creditors 
does  not  deter  the  rule.**  The  insurer  is  therefore  at  liberty  to  settle 
with  and  pay  to  the  insured  such  sum  as  they  may  in  good  faith 
agree  upon,  and  such  payment  being  made,  the  person  injured  has 
no  recourse  against  the  insurer.*'  Some  courts,  however,  have  per» 
mitted  the  employee  to  reach  the  proceeds  of  such  a  policy  by  a  suit 

8.  Kellner  ▼.  Fire  Aas'n  of  Phila-  Casualty  Co.,  113  Tenn.  592,  83  S.  W. 
delphia,  128  Wis.  233, 106  N.  W.  1060,  2,  8  Ann.  Cas.  962  j  Cayard  v.  Robeit- 
116  A.  S.  R.  45.  son,  123  T«nn.  382,  131  S.- W.  864, 

9.  Symmers  v.  Carroll,  207  N.  T.  Ann.  Cas.  1912C  152  and  note,  30 
632,  101  N.  E.  698,  Ann.  Cas.  1914C  L.R.A.(N.S.)  1224;  Stenbom  v. 
685  and  note,  47  L.R.A.(N.S.)  196  and  Brown-Corliss  Engine  Co.,  137  Wis. 
note.  564,  119  N.  W.  308,  20  L.EJu(N.S.) 

10.  Allen  V.  Aetna  Life  Ins.  Co.,  145  956. 

Fed.  881,  76  C.  C.  A.  265,  7  L.R.A.  12.  Fry©  v.  Bath  Gas,  etc.,  Co.,  97 

(N.S.)  958  and  note;  Carter  v.  Aetna  Me.  241,  54  Atl.  395,  94  A.  S.  R.  500, 

Life  Ins.  Co.,  76  Kan.  275,  91  Pao.  178,  59  L.R.A.  444. 

11  L.R.A.(N.S.)  1155.  13.  Bain  v.  Atkins,  181  Mass.  240, 

11.  AUen  V.  Aetna  Life  Ins.  Co.,  145  63  N.  E.  414,  92  A.  S.  B.  4U,  57 
Fed.  881,  76  C.  C.  A.  265.  7  L.R.A.  L.R.A.  791. 

(N.S.)   958;  Finley  v.  United  States 
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in  equity,**  to  which  the  insured  must  be  made  a  party.**  And  if 
the  policy  is  one  which  insures  directly  against  liability,  then  the 
courts  hold  the  view  that  the  insurer  is  liable,  on  the  theory  that 
the  amount  of  the  policy  up  to  the  extent  of  the  liability  incurred 
by  the  employer  on  account  of  the  accident  becomes,  immediately 
upon  the  happening  of  the  event  upon  which  the  liability  depends, 
an  asset  of  tiie  insured,  which,  in  the  absence  of  any  provisions  to 
the  contrary  in  the  policy,  may  be  assigned  by  him  or  taken  for  his 
debt.**  But  even  a  policy  made  payable  to  the  insured  for  the 
benefit  of  the  injured  person  or  persons,  or  their  legal  representa- 
tives in  the  event  of  death,  and  not  contingent  upon  his  legal  lia- 
bility, does  not  create  any  right  of  action  in  favor  of  an  employee 
or  his  legal  representatives, — especially  in  case  of  one  who  was  not 
employed  when  the  insurance  was  taken.  And  a  recovery  against 
an  employer  for  the  death  of  an  employee  precludes  any  right  of 
the  latter's  representatives  to  recover  on  an  insurance  policy  taken 
out  by  the  employer,  which  includes  a  clause  insuring  against  death 
or  injury  of  employees  or  other  persons,  and  providing  for  payment 
therefor  to  the  employer  "for  the  benefit  of  the  injured  person  or 
persons,  or  their  legal  representatives  in  case  of  death."  *'  Whatever 
may  be  the  nature  of  the  contract  one  who  has  insured  an  employer 
against  loss  from  the  liability  imposed  by  law  for  damages  on  account 
of  injury  to  an  employee  cannot  be  joined  in  an  action  to  hold  the 
employer  liable  for  injuries  resulting  in  the  doath  of  an  employee, 
for  which  the  employer  is  alleged  to  bet  liable.** 

XXII.  Beneficiary  in  Lifb  Policy 

Designation  of  Beneficiary 

539.  In  General. — Due  to  the  fact  that  an  insurance  policy  is  a 
contract  it  would  seem  that  it  should  be  construed  according  to  the 
rules  applicable  to  contracts,  even  as  to  those  provisions  designating 
the  beneficiary,*'  but  with  reference  to  the  beneficiary  it  has  fre- 
quently been  said  that  a  policy  of  life  insurance  is  in  the  nature  of  a 
testament,  and  although  not  a  testament,  in  construing  it  the  courts 
will,  so  far  as  possible,  treat  it  as  a  will.*'    It  has  also  been  said 

14.  Sanders  v.  Frankfort  Marine,  er  Inspection,  etc.,  Co.,  158  N.  Y.  431, 
«tc.,  Ins.  Co.,  72  N.  H.  485,  57  AtL   53  N.  E.  212,  44  L.R.A.  512. 

(555,  101  A.  S.  R.  688.  18.  Clark  v.  Bonsai,  157  N.  C.  270, 

15.  Moore  v.  Maryland  Casualty  Co.,  72  S.  E.  954,  48  L.R.A.(N.S.)  191. 
73  N.  H.  518,  63  Atl.  490,  111  A.  S.  19.  Davis  v.  New  York  Life  Ins. 
R.  647  Co.,  212  Mass.  310,  98  N.  E.  1913,  41 

16.  Notes:  7  L.R.A.(N.S.)  959,  960;  L.R.A.(N.S.)  250, 

Ann.  Cas.  1912C  156.  20.  Chartrand  v.  Brace,  16  Colo.  19, 

17.  Embler  v.  Hartford  Steam  Boil-  26  Pao.  152,  25  A.  S.  E.  235, 12  L.R.A. 
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thai  rules  for  interpreting  fh&  will  of  a  testator  may  guide,  as  far 
as  they  are  applicable,  in  ascetrtaining  the  legal  effect  of  the  clause  in 
a  life  policy  designating  the  beneficiaries.  The  difference  in  the  cases 
consists  in  the  fact  that  the  interest  vests  under  the  policy  at  once 
upon  its  issue,  but  does  not  vest  under  the  will  until  the  death  of 
the  testator.*  Where  there  is  a  variance  between  the  application  for 
a  policy  of  life  insurance  and  the  policy  itself  as  to  the  designated 
beneficiaries  of  the  insurance,  the  designation  of  the  policy  prevails 
according  to  the  better  view,*  though  some  courts  have  sustained  the 
rights  of  the  beneficiaries  named  in  the  application.*  A  sufficient 
designation  of  beneficiary  is  effected  where  assured,  in  his  application, 
directs  the  certifioate  to  be  issued  in  favor  of  his  wife,  subject  to 
such  future  disposal  as  applicant  may  direct,  and  upon  the  back 
indorses  an  imsigned  direction  to  make  the  certificate  payable  to  the 
wife  in  trust  for  a  person  named,  and  accepts  and  recognizes  as  valid 
a  certificate  following  such  direction.*  The  word  "parent"  as  used 
in  the  constitution  of  a  benefit  society  to  designate  beneficiaries, 
includes  the  father  of  a  child  born  of  a  void  marriage  contracted 
in  good  faith,  made  legitimate  by  statute,  ■even  though  the  father 
could  not  take  by  inheritance.*  Ordinarily  tlie  person  entitled  to 
recover  a  funeral  benefit  or  burial  insurance  is  the  executor  or  admin- 
istrator of  the  insured,*  but  the  beneficiary  of  such  a  contract  which 
provides  that,  at  the  death  of  the  insured,  a  certain  sum  shall  be 
paid  to  a  certain  named  undertaker,  his  heirs  or  assigns,  for  burial 
of  the  insured,  is  the  undertaker.' 

540.  Personal  Representatives  or  Legal  Representatives. — ^While 
there  is  some  authority  to  the  effect  that  "legal  representatives"  means 
the  persons  entitled  to  the  estate  of  the  insured,  and  not  his  executor 
or  administrator,*  the  better  view  is  that  ordinarily  the  proceeds  of 
such  a  policy  pass  to  his  executor  or  administrator.*  However,  the 
term  "legal  representatives"  does  not  give  the  executor  or  adminis- 
trator any  beneficial  interest  in  the  recovery  so  as  to  defeat  the  right 

209;  Continental  Life  Ins.  Co.  v.  Palm-  67  Atl.  210,  11  Ann.   Cas.  708  and 

er,  42  Conn.  60,  19  Am.  Rep.  530;  note. 

Supreme  Council  CathoUc  Knights  of  3.  Note:  11  Ann.  Cas.  709. 

America  v.  Densford  (Ky.)  56  S.  W.  4.  Mm-phy  v.  Nowak,  223  111.  301, 

172,  49  LE.A.  776;  Union  Mut.  Ass'n  ^9  N.  E.  112,  7  LR.A.(N.S  )  393. 

V.  Montgomery,  70  Mich.  587,  38  N.  i,^"^""^.^-  ^^^^^^^>  ^}S^]^-l^' 

W.  588, 14  A.  S.  R.  519;  Mutual  Ben.  ^^l  ^f*;  ^f^/'^'':  ^^%f  "^  ,^243. 

r-e      T  ri  n  :  aa    f\  6.  Note:  23  L.R.A.(N.S.)  199  Ct  SCO. 

ii5«  i?;p^"-a^A  ?r "•"^^'i ^^  P'*'^  7.  State  v.  Willett,  171  Ind.  296,^ 

r    '  iQifR'^<ffi7TpTm  «\o"^o  N.  E.  68,  23  L.R.A.(N.S.)  197. 

Cas.  1915B  535,  47  L.R.A.(N.S  )  252  g.  Notes:  32  L.R.A.(N.S.)  247,  248; 

1.  Hooker  v.  Supg,  102  N.  C.  115,  21  Ann.  Cas.  1272,  1273. 

8  S.  E.  919,  11  A.  S.  R.  717,  3  L.R.A.  9.  Hunt  v.  Remsberg,  83  Kan.  665, 
-17.  112  Pac.  5;)0,  32  L.R.A.(N.S.)  246  and 

2.  Burt  V.  Burt,  218  Pa,  St.  198,  note,  21  Ann.  Cao.  1267  uid  note. 
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of  widow,  bhildren  and  next  of  kin  under  a  statute  giving  them 
the  benefit  of  such  policies  to  take  the  proceeds  free  from  clalma  of 
creditors,*"  and  where  the  charter  of  a  benefit  society  restricts  the 
right  to  share  benefits  to  the  family  or  dependents  of  the  member,  a 
policy  payable  to  the  legal  representatives  of  the  member  is  lor  the 
benefit  of  the  persons  named  in  the  charter,  though  the  personal  rep- 
resentative is  the  only  proper  party  to  sue  on  the  policy.**  On  like 
principles  where  the  charter  restricts  the  beneficiaries  to  "heirs," 
"legal  representatives"  will  be  construed  to  mean  "heirs,"  apd  the 
retention  of  a  certificate  payable  to  the  "legal  representatives"  of  the 
member,  which  must  be  construed  as  heirs,  after  the  amendment  of 
the  charter  so  as  to  permit  a  payment  to  assigns,  without  any  attempt 
to  change  the  ben^ciary  according  to  the  rules  of  the  order  and 
the  execution  of  a  will  in  favor  of  an  assign,  will  not  deprive  the 
heirs  of  the  right  to  the  fund  on  the  theory  that  the  amendment 
'  restored  to  the  words  "legal  representatives"  their  primary  meaning.** 
Making  the  proceeds  of  an  insurance  policy  payable  to  his  estate 
does  not  violate  the  statutes  authorizing  such  insurance  solely  for  the 
benefit  of  heirs,  where  the  policy  expressly  provides  that  the  estate 
shall  receive  the  fund  in  trust  for,  and  pay  it  forthwith  to,  the  heirs.** 
The  term  "legal  representatives"  is  not  necessarily  restricted  to  the 
personal  representatives  of  one  deceased,  but  is  sv^eiently  broad  to 
cover  aU  persons  who,  vrith  respect  to  his  property,  stand  in  his  place 
and  represent  his  interests,  whether,  transferred  to  them  by  hia  act 
or  by  operation  of  law.**  "Legal  representatives"  may  tlierefore 
include  an  assignee.** 

541.  Heirs  or  Devisees. — A  policy  payable  to  the  heirs  of  the 
insured  or  his  order  is  payable  to  his  heirs  where  he  has  made  no 
other  direction.**  According  to  some  courts  who  are  the  "heirs"  of 
the  insured  is  dependent  on  the  law  governing  the  contract,  and 
not  on  the  law  of  the  place  of  his  death,*'  but  other  courts  hold 
that  the  laws  of  the  place  of  his  domicil  at  the  time  of  his  death 
determine  the  beneficiaries.**     While  the  position  has  been  taken 

10.  Rose  ▼.  Wortham,  95  Tenn.  506,  A.  S.  R.  266,  20  L.R.A.  761. 
32  S.  W.  458,  30  L.RA.  609.  Nate:  30  L.R.A.  609. 

11.  Sulz  V.  Mutual  Reserve  Fund  16.  New  York  Mat.  Life  Ins.  Co.  v. 
Life  Ass'n,  145  N.  Y.  563,  40  N.  E.  Armstrong,  117  U.  S.  591,  6  S.  Ct. 
^42,  28  L.R.A.  379.  877,  29  U.  S.  (L.  ed.)  997. 

12.  In  re  Harton,  213  Pa.  St  ^9,  Note:  21  Ann.  Cas.  1272. 

62  Atl.  1058,  4  L.B.A.(N.S.)  939.  16.  Johnson  v.  Alexander,  125  Ind. 

13.  Lewis  V.  Brotherhood  Aec.  Co.,  675,  25  N.  E.  706,  9  L.B.A,  660. 

194  Mass.  1,  79  N.  E.  802,  17  L.B.A.  17.  Mullen  v.  Beed,  64  Conn.  240, 
(N.S.)  714.  29  Atl.  478,  42  A.  S.  B.  174,  24  L.E.A. 

14.  New  York  Mut.  Life  Ins.  Co.  ▼.  .664. 

Armstrong,  117  U.  S.  591,  6  6.  Ct. .  18.  Northwestern  Masonic  Aid  Ass'n 
877,  29  U.  8.  (L,  ed.)  997;  Bobinson  v.  Jones,  154  Pa.  St.  99,  26  Atl.  253, 
V.  Hurst,  78  Md.  69,  26  AtL  966,  44   35  A.  S.  B.  81Q. 
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that  the  word  "heirs"  in  a  policy  means  those  who  would  succeed  to 
the  realty  of  the  insured,"  the  prevailing  view  is  that  where  the  word 
is  not  explained  by  the  context  it  means  those  who  would,  under  the 
statutes  of  distribution,  be  entitled  to  the  personal  estate  of  the 
insTired.'*  On  similar  principles  where  the  by-laws  of  a  corporation 
formed  to  accumulate  a  fund  for  the  benefit  of  the  widows  and  chil- 
dren of  deceased  members  direct  that  in  case  a  member  shall  have 
made  no  disposition  of  the  benefit  payable  on  his  death,  it  shall  be 
paid  to  his  legal  heirs  dependent  on  him,  the  term  "legal  heirs"  will 
include  his  next  of  kin  dependent  upon  him  at  the  time  of  his  death.* 
A  benefit  certificate  payable  to  the  devisees  of  the  certificate  holder 
as  provided  in  his  last  will  and  testament  is  payable  to  the  person 
named  in  such  will,  and  not  to  the  executor.*  Though  a.  policy  of 
life  insurance  may  provide  that  it  is  payable  to  the  devisees  of  deceased, 
as  designated  in  his  last  will  and  testament,  still,  if  the  insured  dies 
intestate,  the  avails  of  his  life  insurance  will  descend  the  same  as  any 
other  property  or  chose  in  action.* 

542.  Qiildren. — The  word  "children,"  used  to  designate  beneficia- 
ries, is  broad  enough  to  include  an  adopted  child,  or  an  adult  child 
not  forming  a  part  of  the  household  of  the  insured.*  It  is  also 
broad  enough  to  include  after-born  children,'  even  of  a  marriage 
subsequently  contracted,*  and  a  policy  payable  to  the  wife  and  chil- 
dren of  the  insured  includes  as  beneficiaries  children  of  a  former 
marriage.'  But  a  policy  made  payable  to  certain  named  children 
of  a  member  of  a  benefit  society,  formed  to  provide  aid  to  widows, 
children,  heirs  at  law  and  legatees  of  the  members,  cannot  be  enlarged 

19.  Gauch  v.  St.  Louis  Mnt.  Life  Thomas  v.  Covert,  126  Wig.  593,  105 
Ins.  Co.,  88  111.  251,  30  Am.  Rep.  554;  N.  W.  922,  5  Ann.  Cas.  456  and  note,  3 
Alexander    v.    Northwestern    Masonic  L.R.A.(N.S.)  904  and  note. 

Aid  Ass'n,  126  111.  558,  18  N.  E.  556,  1.  Britton  v.  Supreme  Council,  etc., 

2  L.R.A.  161.  46  N.  J.  Eq.  102,  18  AtL  675,  19  A. 

Note:  3  L.R.A.(N.S.)  904.  S.  R.  376. 

20.  Johnson  v.  Knights  of  Honor,  53  2.  People  v.  Pctrie,  191  IlL  497,  61 
Ark.  255,  13  S.  W.  794,  8  L.R.A.  732  N.  E.  499,  85  A.  S.  R.  268. 

(widow  held  not  heir  of  husband) ;  3.  Newman  v.  Covenant  Mut.  Ins. 
Mullen  V.  Reed,  64  Conn.  240,  29  AtL  Ass'n,  76  la.  56,  40  N.  W.  87,  14  A. 
478,  42  A.  S.  R.  174,  24  L.R.A.  664  S.  R.  196,  1  L.R.A.  659. 
(applying  law  of  Massachusetts) ;  4.  Note :  15  Ann.  Cas.  529, 531. 
Hubbard  v.  Turner,  93  Ga.  752,  20  S.  5.  Roquemore  v.  Dent,  135  Ala.  292, 
E.  640,  30  L.R.A.  593  and  note  (hold-  33  So.  178,  93  A.  S.  R.  33;  Scull  v. 
ing  that  proceeds  did  not  become  part  Aetna  Life  Ins.  Co.,  132  N.  C.  30,  43 
of  estate);  Lyons  v.  Yerex,  100  Mich.  S.  E.  504,  95  A.  S.  R.  615,  60  L.RJ^. 
214,  58  N.  W.  1112,  43  A.  S.  R.  452;   615. 

Leavitt  v.  Dunn,  56  N.  J.  L.  309,  28  6.  Roquemore  v.  Dent,  135  Ala.  292, 
Atl.  590,  44  A.  S.  R.  402  and  note;  33  So.  178,  93  A.  S.  R.  33;  Ricker  v. 
Northwestern  Masonic  Aid  Ass'n  v.  Charter  Oak  life  Ins.  Co.,  27  Minn. 
Jones,  154  Pa.  St.  99,  26  Atl.  253,  193,  6  N.  W,  771,  38  Am.  Rep.  289. 
35  A.  S.  R.  810;  Gosling  t.  Caldwell,  Note:  15  Ann.  Cas.  529. 
1  Lea  (Tenn.)  454,  27  Am.  Rep.  774;       7.  Note:  16  Ann.  Cas.  630. 
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by  construction  to  include  a  posthumous  child  by  a  second  marriage 
contracted  after  the  certificate  was  issued,*  and  while  some  courts 
hold  that  a  policy  payable  to  the  wife  of  the  insured  and  "their 
children"  includes  cjiildren  by  another  wife,  the  prevailing  view  is 
that  the  beneficiaries  are  limited  to  children  common  to  both.*  Grand- 
children cannot  take  as  children,*!*  and  ordinarily  children  of  a  de- 
ceased child  are  not  included  in  a  designation  of  "wife  and  children" 
in  a  benefit  certificate." 

543.  Wife  or  Widow. — ^A  beneficiary  is  presumed  to  be  the  legal 
wife  of  the  insured,  if  he' designates  her  as  his  wife  in  the  certificate 
of  insurance,^'  and  a  life  insurance  policy  taken  out  by  a  man  in 
favor  of  his  paramour,  with  whom  he  is  illegally  living  as  his  wife, 
may  be  collected  by  her,  and  where  the  paramour  is  designated  by 
name,  although  the  words  "his  wife"  are  addcKi,  she  is  entitled  to 
the  proceeds  rather  than  his  lawful  wife.*'  Where,  however,  a  state- 
ment of  the  relationship  between  insured  and  beneficiary  is  by  agree- 
ment of  parties  a  warranty,  or  where  it  is  so  interpreted  by  the  courts, 
the  description  of  a  beneficiary  as  husband  or  wife  of  the  insured, 
when  in  fact  the  relationship  cannot  be  legally  such,  vitiates  the  pol- 
icy, and  the  beneficiary  cannot  recover  thereunder.**  And  where 
the  insured  merely  designates  his  wife  as  beneficiary,  without  naming 
her,  his  legal  wife  is  entitled  to  the  proceeds.**  If  the  insured  was 
forced  and  coerced  into  marrying  a  woman,  and  never  thereafter  cohab- 
ited with  or  even  visited  her,  she  is  not  his  widow  at  his  death  within 
the  terms  of  an  insurance  contract  making  the  insurance  payable  to 
the  "widow  or  other  heirs"  of  the  insured.** 

544.  Wife  and  Children  or  Husband  and  Children. — ^Under  a  policy 
payable  to  the  insured's  husband  and  children,  he  and  they  do  not 
take  the  insurance  by  inheritance,  but,  upon  her  death,  the  insur- 
ance money  must  be  divided  per  capita  between  the  husband  and 
children.*'  The  same  rule  applies  to  a  policy  payable  to  "wife  and 
children,"  and  the  proceeds  pass  to  the  beneficiaries  pro  rata  and 
not  according  to  the  shares  they  would  take  under  the  statute  of 

8.  Spry  V.  Williams,  82  la.  61,  47  308,  64  Pae.  195,  89  A.  S.  R.  193. 
N.  W.  890,  31  A.  S.  R.  460, 10  L.R.A.  13.  Mutual  Ben.  Life  Ins.   Co.  v. 
863.  Cummings,  66  Ore.  272,  126  Pac.  982, 

9.  Note:  15  Ann.  Cos.  530.  133  Pac.  1169,  Ann.  Cas.  1915B  535 

10.  Davis  T.  New  York  Life  Ins.  and  note,  47  L.R.A.(N.S.)   252  and 
Co.,  212  Mass.  310,  98  N.  E.  1043,  41  note. 

L.R.A.(N.S.)  250  and  note.  14.  Notes:    47    L.R.A.(N.S.)    259; 

11.  Martin  v.  Modern  Woodmen  of  Ann.  Cas.  1915B  542. 
America,  253  lU.  400,  97  N.  E.  693,  15.  Note:  Ann.  Cas.  1915B  543. 
Ann.  Cas.  1913A  299.    And  see  infra,  16.  Grand  Lodge,  etc.  v.  Smith,  89 
par.  548,  as  to  the  effect  of  the  deatli  Miss.  718,  42  So.  89, 119  A.  S.  R.  719. 
of  the  beneficiary.  17.  Bell  t.  Einner,  101  Ky.  271,  40 

12.  Pittinger  v.  Pittinger,  28  Colo.  S,  W.  686,  72  A.  S.  R.  410. 
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distribution.**    The'  dffedt  of  the  death  of  due'  of  the  beneficiaries 
under  such  a  policy  is  considered  hereafter.** 

545.  Vested  Interest  of  Beneficiary. — ^In  practically  every  juris- 
diction it  is  the  rule  that  in  an  ordinary  life  ipsurance  policy  made 
payable  to  a  beneficiary,  and  which  does  not  authorize  a  change  of 
beneficiary,  the  named  beneficiary  has  an  absolute,  vested  interest  in 
the  policy  from  the  date  of  its  issuance,  delivery  and  acceptance,** 
and  this  is  true  of  a  policy  payable  to  the  children  of  the  insured 
equally,  without  naming  them,  or  their  executors,  administrators  or 
assigns.*  In  Wisconsin,  however,  the  rule?  was  early  established  that 
the  insured  has  the  absolute  right  to  change  the  beneficiary.*  Even 
under  the  general  rule,  however,  where  the  right  to  assign  the  policy 
or  change  the  beneficiary  is  reserved  the  beneficiary  acquires  no  vested 
right,'  and  owing  to  the  right  of  the  member  of  a  benefit  society  to 
change  the  beneficiary,*  it  is  usually  considered  that  the  beneficiary 
in  such  a  certificate  has  no  vested  interest  therein,'  though  his  inter- 
est is  sometimes  said  to  be  vested,'  and  some  courts  have  gone  so  far 
as  to  state  that  if  the  person  named  as  payee  in  a  mutual  benefit  certifi- 


18.  Felix  V.  Ancient  Order  of  United 
Workmen,  31  Kan.  81,  1  Pac.  281,  47 
Am.  Rep.  479;  Cragin  v.  Cragin,  66 
Me.  517,  22  Am.  Rep.  588;  Gould  v. 
Emerson,  99  Mass.  154,  96  Am.  Dec. 
720. 

19.  See  infra,  par.  548. 

20.  Central  Nat.  Bank  of  Washing- 
ton V.  Hume,  128  U.  S.  195,  9  S.  Ct. 
41,  32  U.  S.  (L.  ed.)  370;  Indiana 
Nat.  Life  Ins.  Co.  v.  McGinnis,  180 
lud.  9, 101  N.  E.  289,  45  L.R.A.(N.S.) 
192;  Wallace  v.  Mutual  Ben.  Life  Ins. 
Co.,  97  Minn.  27,  106  N.  W.  84,  3 
L.R.A.{N.S.)  478;  Jackson  Bank  v. 
Williams,  77  Miss.  398,  26  So.  965,  78 
A.  S.  R.  530;  Mutual  Ben.  Life  Ins. 
Co.  V.  Willoughby,  99  Miss.  98,  54  So. 
834,  Ann.  Cas.  1913D  830;  United 
States  Casualty  Co.  v.  Kaoer,  169  Mo. 
301,  69  S.  W.  370,  92  A.  S.  R.  641, 
58  L.R.A.  436;  Deal  v.  Deal,  87  S.  C. 
395,  69  S.  E.  886,  Ann.  Cas.  1912B 
1142  and  note;  Gosling  v.  Caldwell,  1 
Lea  (Tenn.)  454,  27  Am.  Rep.  774; 
Washington  Life  Ins.  Co.  v.  Berwald, 
97  Tex.  Ill,  76  S.  W,  442, 1  Ann.  Cas. 
682  and  note;  Ferguson  v.  Phoenix 
Mut.  Life  Ins.  Co.,  84  Vt.  350,  79  AtL 
997,  35  L.R.A. (N.S.)  844  and  note. 

Notes:  5;*  Am.  Rep.  147;  49  L.R.A. 
737  et  seq. 


And  see  infra,  par.  554. 

1.  Ferguson  v.  Phoenix  Mut.  Life 
Ins.  Co.,  84  Vt.  350,  79  Atl.  997,  35 
L.R.A.(N.S.)  844. 

2.  Notes:.  52  Am.  Rep.  146;  49 
L.R.A.  738,  748;  35  L.R.A.(N.S.)  845; 
1  Ann.  Cas.  685. 

And  see  infra,  par.  554. 

3.  Mutual  Life  Ins.  Co.  v.  Twyman, 
122  Ky.  513,  92  S.  W.  335,  97  S.  W. 
391, 121  A.  S.  R.  471;  Crice  v.  Illinois 
Ins.  Co.,  122  Ky.  572,  92  S.  W.  560, 
121  A.  S.  R.  489;  liorscher  v.  Supreme 
Lodge  Knights  of  Honor,  72  Mich.  316, 
40  N.  W.  545,  2  L.R.A.  206;  Carson 
V.  Vicksburg  Bank,  75  Miss.  167,  22 
So.  1,  65  A.  S.  R.  596,  37  L.R.A.  559; 
Koclier  v.  Supreme  Council  Catholic 
Benev.  Legion,  65  N.  J.  L.  649,  48 
Atl.  544,  86  A.  S.  R.  687,  52  L.B.A. 
86L 

4.  See  infra,  par.  554. 

6.  Hines  v.  Modem  Woodmen  of 
America,  41  Okla.  135,  137  Pac.  675, 
L.R.A.1915A  264;  Littleton  v.  Sain, 
126  Tenn.  461,  160  S.  W.  423,  41 
L.R.A.(N.S.)  1118, 

6.  Manning  v.  Ancient  Order  of 
United  Workmen,  86  Ky.  136,  5  S.  W. 
385,  9  A.  S.  R.  270;  Thomas  v.  Coch- 
ran, 89  Md.  390. 43  AU.  792. 46  UB^A, 
160.. 
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cate  is  by  law  incapable  of  taking  the  proceeds  for  Ms  own  use  he  has 
no  beneficial  interest  in  its  proceeds  but  holds  them  as  a  trustee  to  dis- 
tribute among  the  deceased  member's  heirs,  it  being  deemed  incon- 
sistent with  any  beneficial  interest  that  the  member  should  have 
power  to  change  the  beneficiary  at  will.' 

546.  Endowment  Policy, — Even  in  case  of  an  endowment  policy 
the  beneficiary  has  a  vested  interest,^  and  where  a  policy  is  payable 
to  a  named  beneficiary,  with  no  qualifications,  at  the  end  of  the 
tontine  period  in  a  tontine  policy  the  named  beneficiary,  and  not  the 
insured,  is  entitled  to  the  proceeds,'  and  this  is  true  although  he  has 
always  retained  possession  and  control  of  the  policy  and  paid  the 
premiums,  and  the  beneficiaries  have  never  known  of  the  insurance.*" 
However,  the  rights  of  beneficiaries  under  policies  payable  to  them  in 
case  of  the  insured's  death  during  the  term  of  the  policy,  but  in  case 
the  insured  survives  the  term  to  him,  are  subject  to  be  defeated  by  the 
insured's  surviving  the  term.** 

547.  Beneficiary  as  Trustee. — Where  one  is  made  beneficiary  of  a 
policy  under  an  agreement  that  he  shall  hold  part  of  the  proceeds 
for  another,  a  valid  trust  arises  in  favor  of  the  third  person  for  whose 
benefit  it  is  made,**  and  the  fact  that  the  cestui  que  trust  could 
not  have  been  named  as  beneficiary  is  immaterial.**  And  a  trust 
enforceable  in  equity  arises  where,  with  the  assent  of  the  beneficiary, 
one  who  could  not  acquire  an  interest  in  a  benefit  certificate  because 
not  bearing  the  necessary  relationship  to  the  member  agrees  to  pay 
the  dues  and  make  advances  to  the  member  in  consideration  of  the 
agreement  with  him  that  the  benefit  fund  shall  be  collected  for 
his  benefit,  and  there  is  a  sufficient  execution*  of  the  trust  where 
the  policy  is  delivered  to  the  cestui  que  trust.**  On  similar  principles 
where  a  beneficiary  induces  the  insured  not  to  change  the  beneficiary, 
as  he  has  the  right  to  do,  on  an  agreement  to  pay  part  of  the  pro- 
ceeds to  the  person  whom  the  insured  proposes  to  name  as  beneficiary, 
an  enforceable  trust  arises.**  But  a  member  of  a  benefit  society 
has  no  such  interest  or  property  in  the  proceeds  of  a  certificate  therein 
that  he  can  impress  such  proceeds  with  a  trust  in  favor  of  his  cred- 
itors.**   An  insurance  policy  made  payable  "to  and  for  the  sole  and 

7.  Schonfield  v.  Turner,  75  Tex.  324,  13.  Hurd  v.  Doty,  86  Wis.  1,  56  N. 
12  S.  W.  626,  7  L.R.A.  189.  -W.  371,  21  L.R.A.  746. 

8.  Note:  52  L.R.A..(N.S.)  690.  14.  Kerr  v.  Crane,  212  Mass.  224, 

9.  Succession  of  Desforges,  135  La.  98  N.  E.  783,  40  L.R.A.(N.S.)  692 
49,  64  So.  978,  52  L.R.A. (N.S.)  689.  and  note. 

10.  New  York  Life  Ins.  Co.  v.  Ire-  15.  Waterhouse  v.  Waterhouse,  29 
land,  (Tex.)  17  S.  W.  617,  14  L.R.A.  R.  L  485,  72  Atl.  642,  22  L.R.A.(N.S.) 
278.  639  and  note. 

11.  Note:  52  L.R.A.(N.S.)  690,  691.  16.  Fisher  v.  Donovan,  57  Neb.  361, 

12.  Hatchings  v.  Miner,  46  N.  Y.  77  N.  W.  778,  44  L.R.A.  383. 
466,  7  Am.  Rep.  369. 
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separate  uae  and  benefit  of  E.  A.  T.,  trustee,"  indicates  an  intention 
to  create  a  trust,  and  evidence  of  the  oral  and  written  declarations 
of  the  donor  is  admissible  for  the  purpose  of  showing  who  is  the 
beneficiary  and  what  are  the  terms  of  the  trust.^' 

548.  Effect  of  Death  of  Beneficiary. — ^In  the  case  of  an  ordinary 
life  policy  owing  to  the  fact  that  the  beneficiary  has  a  vested  right  in 
the  policy,**  it  is  the  rule  that  on  the  death  of  the  beneficiary  in  the 
lifetime  of  the  insured  his  rights  pass  to  his  estate,  and  the  insured 
cannot,  in  the  absence  of  policy  provisions  giving  him  the  right, 
thereafter  divest  that  right.'*  The  position  has  been  taken,  however, 
that  in  the  case  of  a  policy  reserving  to  the  insured  the  right  to  change 
the  beneficiary  the  rights  of  the  beneficiary  cease  on  his  death  during 
the  lifetime  of  the  insured,*"  but  it  would  appear  that  this  view  is  open 
to  some  dispute.'  In  the  case  of  a  benefit  society  some  courts  hold  that 
the  rights  of  the  beneficiary,  dying  in  the  lifetime  of  the  member,  are 
not  defeated  where  no  change  of  beneficiary  is  made,*  but  other  courts 
hold  that  in  such  a  case  the  rights  of  the  beneficiary  cease.'  Where, 
however,  the  beneficiary  named  is  a  mere  trustee,  as  where  a  member  of 
a  firm  is  named  as  beneficiary  to  secure  a  debt  due  the  firm,  the  death 
of  the  beneficiary  named  does  not  defeat  the  rights  of  the  cestui  que 
trust.*  Again,  the  share  of  one  of  the  beneficiaries  of  a  benefit  cer- 
tificate, who  dies,  leaving  issue,  during  the  life  of  the  insured,  is  in 
the  nature  of  a  testamentary  gift,  and  will  therefore  pass  to  such  issue 
in  accordance  with  the  rule  as  to  a  devise  or  legacy  declared  by  a 
statute  providing  that  it  shall  pass  to  the  issue  of  a  devisee  or  legatee 
who  dies  during  the  life  of  testator,  although  a  by-law  of  the  society 
is  to  the  effect  that  the  share  of  a  beneficiary  who  dies  during  the  life 
of  the  insured  shall  go  to  the  other  beneficiaries  pro  rata,  since  this 

17.  Kendrick  v.  Ray,  173  Mass.  305,  ment  Ass'n  v.  Wood,  4  Mackey  (D.  C.) 
53  N.  E.  823,  73  A.  S.  R.  289.  19,  54  Am.  Rep.  251  and  note;  Has- 

18.  See  supra,  par.  545.  kins  t.  Kendall,  158  Mass.  224,  33  N. 

19.  Franklin  Life  Ins.  Co.  v.  GaUi-  E.  495,  35  A.  S.  R.  490. 
gan,  71  Ark.  295,  73  S.  W.  102, 100  A.  1.  Note :  54  Am.  Rep.  255. 

S.  R.  73  J  Perry  v.  Tweedy,  128  Oa.  2.  Thomas  v.  Cochran,  89  Md.  390, 
402,  57  S.  E.  782,  119  A.  S.  R.  393, 11  43  All.  792,  46  L.R.A.  160;  Express- 
Ann.  Cas.  46  and  note;  Glanz  v.  man's  Mut.  Ben.  Ass'n  t.  Hurlock,  91 
Gloeckler,  104  lU.  573,  44  Am.  Rep.  Md.  585,  46  Atl.  957,  80  A.  S.  R.  470. 
94  and  note;  Harlev  v.  Heist,  86  Ind.  Note:  17  L.R.A.(N.S.)  1084. 
196, 44  Am.  Rep.  285;  Hooker  v.  Sugg,  3.  Rollins  v.  McHatton,  16  Colo.  203, 
102  N.  C.  115,  8  S.  E.  919,  11  A.  S.  27  Pac.  254,  25  A.  S.  R.  260  and  note; 
R.  717  and  note,  3  L.R.A.  217.  Pilcher  v.  Puckett,  77  Kan.  284,  94 
Note:  41  L.R.A.(N.S.)  252.  Pac.  132,  17  L.R.A.(N.S;)  1083  and 
There  is  some  authority  for  a  con-  note;  Haskins  v.  Kendall,  158  Mass. 
trary  doctrine.  Smith  v.  Metropoli-  224,  33  N.  E.  495,  35  A.  S.  R.  490. 
tan  Life  Ins.  Co.,  222  Pa.  St.  226,  71  4.  Adams  v.  Grand  Lodge  of  A.  O. 
Atl.  11,  128  A.  8.  R.  799,  20  L.R.A.  U.  W.,  105  Cal.  321,  38  Pae.  914,  46 
(N.S.)  928.  A.  S.  R.  45. 

20.  Washington  Beneficial  Endow- 
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must  be  constraed,  m  the  light  of  the  statute,  to  apply  only  when  the 
deceased  beneficiary  leaves  no  issue.*  When  a  certificate  of  insurance 
in  a  mutual  benefit  society  provides  that  upon  the  death  of  the  member 
named  therein  the  insurance  shall  be  paid  to  his  wife,  or  in  case  of 
her  death  to  his  children,  she  has  a  vested  right  to  the  fund  upon  the 
death  of  her  husband,  and  upon  her  subsequent  death  the  fund  vests 
in  her  administrator  as  part  of  her  estate.'  Where  a  member  of  a 
mutual  benefit  association  designates  that  his  benefits  shall  be  paid 
to  his  son  and  daughter,  "if  living,"  and  "if  not  living,"  to  his  heirs, 
or  if  either  be  dead,  then  to  the  survivor,  the  words  "if  living"  and 
"if  not  living"  refer  to  living  at  the  time  of  the  donor's  death,  and 
the  provision  as  to  survivorship  applies  to  the  beneficiary  surviving 
him,  and  the  death  of  a  beneficiary  after  the  member's  death  and 
before  the  fund  becomes  payable  does  not  affect  its  disposition.' 
Where  a  policy  provides  that  on  the  death  of  the  beneficiary  named 
during  the  lifetime  of  the  insured  the  amount  shall  be  payable  to 
another  designated  beneficiary,  all  rights  of  the  first  beneficiary  cease 
on  his  death  in  the  lifetime  of  the  insured,^  so  that  in  the  case  of  a 
policy  payable  to  the  wife  of  the  insured,  ii  she  survives  him,  other- 
wise to  her  children,  the  rights  of  the  wife,  or  her  assignee,  cease 
on  her  death,  in  the  lifetime  of  the  insured,*  even  though  she  leaves 
no  children,  according  to  some  courts,**  but  other  courts  hold  that 
where  no  children  survive  the  beneficiary  the  proceeds  become  a  part 
of  the  estate  of  the  named  beneficiary ?•*  In  the  case  of  a  policy  of 
this  character,  however,  on  the  death  of  the  named  beneficiary  the 
rights  of  the  children  become  vested,  and  a  child  subsequently  dying 
transmits  his  interest  to  his  estate.**  However,  if  a  policy  is  payable 
to  the  wife  of  the  insured  if  she  shall  survive  him,  and  if  not,  to  his 
children,  "or  if  there  be  no  such  children  Surviving,  then  to  the 
executors,  administrators  or  assigns"  of  the  insured,  the  words  used 
to  designate  the  beneficiaries  show  that  the  surviving  children  are 

5.  Supreme  Council  Catholic  Knights  to  revert  to  estate  of  insured). 

of  America  v.  Densford,  (Ky.)  56  S.  11.  Phoenix  Mut  Life  Ins.  Co.  t. 

W.  172,  49  L.R.A.  776.  Dunham,  46  Conn.  79,  33  Am.  Rep^ 

6.  Chartrand  v.  Brace,  16  Colo.  19,  14;  Hntson  v.  Merrifleld,  61  Ind.  24, 
26  Pac.  152, 25  A.  S.  R.  235, 12  L.R.A.  19  Am.  Rep.  722;  In  re  Peckham,  29 
209.  R.  I.  250,  69  Atl.  1002,  132  A.  S.  R. 

7.  Union  Mat.  Ass'n  v.  Montgomery,  813. 

70  Mich.  587,  38  N.  W.  588,  14  A.  S.  Note:  10  Ann.  Cas.  269. 

R.  519.  12.  Continental  life  Ins.  Co.  v.  Pal- 

8.  Connecticut  Mut.  Life  Ins.  Co.  v.  mer,  42  Conn.  60,  19  Am.  Rep.  530; 
Burroughs,  34  Conn.  305,  91  Am.  Dec.  Millard  v.  Brayton,  177  Mass.  533,  69 
725.  N.  B.  436,  83  A.  S.  R.  294,  52  L.R.A. 

9.  Brown's  Appeal,  125  Pa.  St.  303,  117;  Hooker  v.  Sugg,  102  N.  C.  115, 
17  AtL  419, 11  A.  S.  R.  900.  8  S.  E.  919, 11  A.  S.  R.  717,  3  L.R.A. 

10.  Bradshaw  v.  Mutual   Life  Ins.  217. 

Co.,  187  N.  Y.  347,  80  N.  E.  203,  10       Note:  41  L.RJi..(N.S.)  252. 
Ann.  Cas.  266  and  note  (proceeds  held 
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those  intended,  and  neither  predeceased  children  of  the  insured  nor 
their  children  are  included  among  the  beneficiaries.*'  While  there 
is  authority  to  the  contrary  **  the  better  view  is  that  children  of  a  child 
who  dies  during  the  lifetime  of  the  beneficiary  have  no  interest  in  an 
insurance  policy  the  proceeds  of  which  are  payable  to  childrm  of 
the  beneficiary  in  case  of  her  death  prior  to  insured.*'  However,  if 
a  policy  is  payable  to  a  beneficiary  named  therein,  or  to  her  "legal 
representatives"  upon  the  death  of  the  insured;  or,  if  the  beneficiary 
is  not  then  living,  to  her  children,  and  the  beneficiary's  child  dies, 
leaving  descendants,  and  afterwards  the  beneficiary  dies,  the  insur- 
ance, upon  the  death  of  the  insured,  is  not  a  part  of  the  beneficiary's 
estate,  and,  therefore,  not  liable  for  her  debts,  but,  by  the  law  of 
descent,  goes  to  the  grandchildren,  as  the  words  "legal  representatives" 
mean  legal  appointees.**  A  policy  naming  a  wife  and  child  as  bene- 
ficiaries has  been  held  to  make  them  joint  tenant"?  of  the  fund,  with 
right  of  survivorship,*'  and  under  a  policy  payable  to  the  husband 
and  children  of  the  insured,  on  the  death  of  one  of  the  children  his 
rights  do  not  pass  by  inheritance  but  thei  father  and  surviving  chil- 
dren take  per  capita.**  Under  some  statutes  if  a  husband  takes  out 
a  policy  of  insurance  on  his  life  in  favor  of  his  wife  and  children, 
"their  executors,  administrators  and  assigns,"  the  death  of  the  wife 
before  that  of  her  husband  terminates  her  interest  in  the  policy.*' 
The  rule  that  there  is  no  presumption  of  survivorship  in  a  common 
disaster  "*  applies  where  the  insured  and  beneficiary  die  in  a  common 
disaster,  and  the  result  is  the  same  as  though  the  beneficiary  died 
first,  according  to  some  courts,*  while  others  hold  that  the  result  is 
the  same  as  though  the  insured  died  first,  on  the  theory  that  the 
beneficiary  did  not  die  in  the  lifetime  of  the  insured.* 

549.  Effect  of  Divorce  on  Rights  of  Beneficiary. — ^The  right  of  a 
wife  as  beneficiary  under  an  ordinary  life  policy  is  not  defeated  by 
a  divorce,*  and  this  is  true  of  a  renewable  term  policy  continued  by 

13.  Succession  of  Roder,  121  La.  692,  18.  Bell  v.  Kinneer.  101  Ky.  271,  40 
46  So.  697,  15  Ann.  Cas.  526.  S.  W.  686,  72  A.  S.  R.  410. 

14.  Voss  V.  Connecticut  Mut.  Life  19.  Roquemore  v.  Dent,  136  Ala.  292, 
'Ins.  Co.,  119  Mich.  161,  77  N.  W.  697,  33  So.  178,  93  A.  B.  R.  33. 

•44  L.R.A.  689.  20.  See  Death,  vol.  8,  p.  716. 

Note:  41  L.R.A.(N.S.)  253.  1.  Middeke  v.  Balder,  198  lU.  590, 

15.  Davis  V.  New  York  Life  Ins.  64  N.  E.  1002,  92  A.  S.  R.  284,  59 
€o.,  212  Mass.  310,  98  N.  E.  1043,  41  L.R.A.  653. 

L.R.A.(N.S.)  250  and  note;  Walsh  v.  2.  Cowman  v.  Rogers,  73  Md.  403, 

Mutual  Life  Ins.  Co.,  133  N.  Y.  408,  21   Atl.   64,   10   L.B.A.   550;    United 

31  N.  E.  228,  28  A.  S.  R.  651.  States  Casualty  Co.  v.  Kacer,  169  Mo. 

16.  In  re  Conrad,  89  la.  396,  56  N.  301,  69  S.  W.  370,  92  A.  S.  R.  641, 
W.  535,  48  A.  S.  R.  390.  58  L.R.A.  436. 

17.  Farr  v.  Trustees  of  Grand  Lodge  3.  Filley  v.  Illinois  Life  Ins.  Co., 
A.  0.  U.  W.,  83  Wis.  4^6,  53  N.  W.  91  Kan.  220,  137  Pac.  793,  L.B.A. 
738,  35  A.  S.  R.  73,  18  L.R.A.  249.  1915D    130.  and    note;    Wallace    v, 
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a  rider  after  a  divorce,  where  the  aooumulatefl  surplus  Is  sufficient 
to  carry  the  policy,*  and  where  there  is  no  requirement  in  the  laws 
or  certificate  of  a  benefit  society  that  relationship  shall  continue  to 
the  death  of  the  member  the  rights  of  one  named  as  beneficiary  in 
the  certificate  do  not  terminate  on  a  divorce.'  But  where  the  right  to 
take  under  a  benefit  certificate  is  limited  to  a  class  not  including  a 
divorced  wife,  a  divorce  terminates  the  right  of  a  wife  named  as 
beneficiary."  Where  the  right  to  take  under  a  benefit  certificate  is 
limited  to  members  of  the  family  of  the  holder  and  dependents  a 
divorced  wife  cannot  recover  unless  she  is  a  dependent,'  and  she  is 
not  a  dependent  because  she  has  an  unsatisfied  judgment  for  alimony 
unless  it  appears  that  the  judgment  is  uncollectable.^  And  where 
the  rights  of  a  wife  as  beneficiary  in  a  benefit  certificate  have  been 
revoked  by  a  divorce  she  cannot,  according  to  some  courts,  claim  the 
proc^ds  as  affianced  wife  without  a  new  designation  of  beneficiary 
even  though  a  contract  for  remarriage  exists.*  However,  a  benefit 
society  organized  to  provide  beiiefits  for  the  families  and  widows  of 
members  will  be  estopped  from  disputing  its  liability  to  pay  a  cer- 
tificate to  the  divorced  wife  of  a  member,  where  she  was  made  the 
beneficiary  before  the  divorce  was  secured,  and  the  executive  officer 
of  the  society  induced  her  to  continue  payment  of  the  dues  after  the 
divorce  under  the  belief  that,  on  the  death  of  the  assured,  the  benefit 
would  be  paid  to  her,  and  the  society  received  and  used  the  payments 
so  made  for  a  series  of  years ;  and  it  is  immaterial  that  a  by-law  had 
been  adopted  withholding  the  right  to  the  fund  from  a  divorced  wife.*" 
Some  statutes  confer  on  the  insured  the  right  to  change  the  beneficiary 

Mutual  Ben.  Life  Ins.  Co.,  97  Minn.  L.R.A.(N.S.)  371;  Ann.  Cas.  1913D 
27,  106  N.  W.  84,  3  L.R.A.(N.S.)  478  688. 

and  note;  McKee  v.  Phoenix  Ins.  Co.,  6.  Green  v.  Green,  147  Ky.  608,  144 
28  Mo.  383,  75  Am.  Dec.  129;  Blum  S.  W.  1073,  Ann.  Cas.  1913D  683  and 
V.  New  York  Life  Ins.  Co.,  197  Mo.  note,  39  L.R.A.(N.S.)  370  and  note; 
513,  95  S.  W.  317,  7  Ann.  Cas.  1021,  Schonfield  v.  Turner,  75  Tex.  324,  12 
8  L.R.A.(N.S.)  923.  S.  W.  626,  7  L.R.A.  189. 

Notes:  39L.R.A.(N.S.)  370;  2  Ann.  Notes:  50  L.R.A.  552;  3  L.R.A. 
Cas.  361;  Ann.  Cas.  1913D  685.  (N.S.)  479,  480;  2  Ann.  Cas.  352. 

4.  Marquet  v.  Aetna  Life  Ins.  Co.,  7.  Johnson  v.  Grand  Lod<!re  of  A.  O. 
128  Tenn.  213,  159  S.  W.  733,  Ann.  U.  W.,  91  Kan.  314,  137  Pac.  1190, 
Cas.  1915B  677,  L.R.A.1915B  749.       50  L.R.A. (N.S.)  461. 

5.  Courtois  v.  Grand  Lodge  A.  0.  8.  Johnson  v.  Grand  Lodge  of  A.  0. 
U.  W.,  135  Cal.  552,  67  Pac.  970,  87  U.  W.,  91  Kan.  314,.  137  Pac.  1190, 
A.  S.  R.  137;  White  v.  Brotherhood  50  L.R.A.(N.S.)  461. 

of  American  Yeomen,  124  la.  293,  99  9.  Green  v.  Green,  147  Ky.  608,  144 
N.  W.  1071,  104  A.  S.  R.  323,  2  Ann.  S.  W.  1073,  Ann.  Cas.  1913D  683,  39 
Cas.  350,  66  L.R.A.  164;  Overhiser  v.  L.R.A.(N.S.)  370. 
Overhiser,  63  Ohio  St.  77,  67  N.  E.  10.  Snyder  v.  Supreme  Ruler,  etc., 
966,  81  A.  S.  R.  612,  50  L.R.A.  552  122  Tenn.  248,  122  S.  W.  981,  45 
and  note.  L.R.A.(N.S.)  209. 

Notes:    3    L.R.A.(N.S.)     479;    39 
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on  the  granting  of  a  divorce,**  but  the  vested  rights  of  a  beneficiary 
cannot  be  impaired  by  a  subsequent  statute  authorizing  the  designa- 
tion of  a  new  beneficiary  by  the  husband  in  case  of  the  divorcement 
of  the  wife.  A  statute  providing  for  a  change  of  beneficiary- in  case 
of  a  life  insurance  policy  in  favor  of  a  married  woman  upon  her 
husband's  life  in  the  event  of  the  divorcement  of  the  wife  before  the 
husband's  death  does  not  apply  where  the  policy  is  for  the  benefit, 
not  only  of  the  wife,  but  of  the  children  of  the  parties.*'  A  paid-up 
life  insurance  policy  taken  by  a  man  for  the  benefit  of  his  wife  is 
within  a  statute  providing  that  upon  divorce  the  court  shall  restore 
any  property  which  either  party  may  have  obtained  directly  or 
indirectly  from  or  through  the  other  during  marriage  and  in  con- 
sideration or  by  reason  thereof,  and  irrespective  of  the  manual  posses- 
sion thereof  the  proceeds  belong  to  the  husband's  estate.  A  beneficiary 
entitled  to  the  proceeds  on  the  death  of  the  wife  is  not  entitled  thereto 
on  a  divorce.*' 

550.  Effect  of  Subsequent  Marriage  of  Insured. — ^When  the  desig- 
nation of  a  beneficiary  made  by  the  insured  is  one  that  could  legally 
foe  made  under  the  law  and  the  rules  of  the  order,  and  when  it  is  still 
a  legal  designation  under  the  conditions  that  exist  at  the  time  of  the 
death  of  the  insured,  the  marriage  of  the  insured  after  the  certificate 
is  issued  does  not  operate  to  revoke  or  make  void  the  prior  designation 
and  substitute  the  wife  as  beneficiary.**  The  marriage  of  a  member 
•of  a  mutual  benefit  association  will,  however,  render  a  former  desig- 
nation of  a  beneficiary  inoperative  where  the  one  named  as  beneficiary 
would  not  Be  eligible  to  be  named  after  the  member's  marriage,  and 
upon  the  member's  death  without  an  express  change  of  beneficiary, 
the  benefit  will  go  to  the  wife  or  those  of  the  classes  entitled  to  be 
named,  in  the  order  specified.*' 

551.  Effect  of  Absence  of  or  Invalid  or  Ineffective  Designation. — 
The  naming  of  an  ineligible  person  as  beneficiary  in  a  mutual  benefit 
certificate  does  not  render  the  certificate  void  according  to  the  better 
view,**  though  some  courts  hold  that  where  there  is  a  failure  to 
designate  a  beneficiary,  or  a  void  designation,  or  the  death  of  the 
beneficiary  occurs  before  that  of  the  assured,  and  no  new  beneficiary 
is  named,  the  association  is  not  liable,  and  if  no  disposition  of  the 
fund  is  provided  in  the  contract  with  the  association,  it  reverts  to 

11.  Note:  39  L.R.A.(N.S.)  370,  371.   N.  W.  333,  Ann.  Cas.  1?14D  1123,  49 

12.  Blum  V.  New  York  Life  Ins.  Co.,  L.R.A.(N.S.)  141  and  note. 

197  Mo.  513,  95  S.  W.  317,  7  Ann.  15.  Note:  49  L.R.A.(N.S.)  142. 

Cas.  1021,  8  L.R.A.(N.S.)  923.  16.  Cunat  v.  Supreme  Tribe  of  Ben 

13.  Sea  v.  Conrad,  155  Ky.  51,  159  Hur,  249  111.  448,  94  N.  E.  925,  Ann. 
S.  W.  622,  Ann.  Cas.  1915C  318,  47  Cas.  1912A  213  and  note,  34  L.R.A. 
L.R.A.(N.S.)  1074.  (N.S.)  1192  and  note;  Royal  League 

14.  Vanasek  v.  Western  Bohemian  v.  Shields,  251  111.  250,  96  N.  E,  45, 
Fraternal  Ass'n,  122  Minn.  273,  142  36  L.R.A.(N.S.)  208, 
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the  society;*'  and  along  the  same  line  is  the  rule  that  where  the 
certiQcate  is  payable  4o  the  heirs  of  the  member,  if  he  dies  leaving  no 
heirs  no  recovery  can  be  had  by  his  personal  representative.*"  The 
better  view  seems  to  be  that  one  named  as  beneficiary  in  a  benefit 
certificate  is  not  entitled  to  the  proceeds  therof  where  he  was  not 
such  a  person  as  the  insured  was  authorized  to  name,**  though  some 
courts  have  held  that  the  insurer  is  the  only  person  who  can  raise 
the  question  of  the  ineligibility  of  the  beneficiary ,*"  and  that  the 
insurer  is  estopped  to  raise  the  question  where  tl^e  ineligibility  appears 
on  the  face  of  the  policy,*  and  waives  the  objection  where  it  pays  the 
money  into  court,  admitting  its  liability.*  Where  the  charter  of  a 
society  specifies  the  order  in  which  beneficiaries  shall  take,  if  there 
is  no  valid  designation  the  persons  described  in  the  charter  take  in 
the  order  named.'  In  the  case  of  a  benefit  society  having  no  rules 
on  the  subject,  where  one  is  designated  as  beneficiary  who  cannot  be 
made  such  under  the  laws  of  the  order,  the  benefits  belong  to  the 
member's  estate  on  his  death,*  or  to  his  heirs;*  and  his  heirs  are 
entitled  to  the  benefits,  according  to  some  courts,  where  his  beneficiary 
predeceases  him  and  has  no  vested  rights,*  and  of  course  this  is  true 
where  the  rules  and  by-laws  of  the  society,  which  are  a  part  of  the 
contract  of  insurance,  so  provide.'  If  a  benefit  certificate  provides 
that  the  rights  of  the  beneficiary  shall  be  determined  by  the  laws 
of  the  order  in  force  at  the  time  of  the  death  of  the  member,  and  at 

17.  Pilcher  v.  Puckett,  77  Kan.  284,  732;  Pleasants  v.  Locomotive  Engi- 
94  Pao.  132,  17  L.B.A.(N.S.)  1083  neera  Mut.  Life,  etc.,  Ass'n,  70  W.  Va. 
and  note;  Modern  Woodmen  of  Amer-  389,  73  S.  E.  976,  Ann.  Cas.  1913E 
ica   V.    Comeaux,   79   Kan.   493,   101  490. 

Pac.  1,  17  Ann.  Cas.  865,  25  L.R.A.  1.  Stronge  v.  Supreme  Lodge  K.  P., 

(N.S.)    814    and    note;    Warner    v.  189  N.  Y.  346,  82  N.  E.  433,  121  A. 

Modern  Woodmen  of  America,  67  Neb.  S.  R.  902, 12  Ann.  Cas.  941, 12  L.R.A. 

233,  93  N.  W.  397,  108  A.  S.  B.  634,  (N.S.)  1206. 

2  Ann.  Cas.  660,  61  L.R.A.  603.  The  estoppel  of  the  insurer  has  been 

Note:  17  L.R.A.(N.S.)  1084,  1085.  asserted   in   more  general   terms.     2 

18.  Warner  v.  Modem  Woodmen  of  L.R.A.  420  note. 

America,  67  Neb.  233,  93  N.  W.  397,  2.  Pleasante    v.    Locomotive    Engi- 

108  A.  S.  R.  634,  2  Ann.  Cas.  660  and  neers  Mut.  Life,  etc.,  Ass'n,  70  W.  Va. 

note,  61  L.R.A.  603.  389,  73  S.  E.  976,  Ann.  Cas.  1913E 

Note:  19  A.  S.  R.  789.  490. 

19.  Alexander  v.  Parker,  144  111.  3.  Notes:  19  A.  S.  R.  789;  2  Ann. 
355,   33  N.  E.  183,  19  L.R.A.   187;  Cas.  664. 

Pilcher  v.  Puckett,  77  Kan.  284,  94  4.  Shea  v.  Massachusetts  Ben.  Ass'n, 
Pac.  132,  17  L.R.A.(N.S.)  1083;  Mod-  160  Mass.  289,  35  N.  E.  855,  39  A. 
cm  Woodmen  of  America  v.  Comeattz,  S.  R.  475. 

79  Kan.  493,  101  Pac  1, 17  Ann.  Cas.       6.  Murphy  ▼.  Nowak,  223  111.  301, 
865,  25  L.R.A.(N.S.)  814;  Britton  v.   79  N.  E.  112,  7  L.R.A.(N.S.)  393. 
Supreme  Council,  etc,  46  N.  J.  Eq.      6.  Note:  17  L.R.A.(N.S.)  1086. 
102,  18  AtL  675,  19  A.  S.  R.  376.  7.  Pilcher  v.  Puckett,  77  Kan.  284. 

20.  Johnson  v.  Knighte  of  Honor,  94  Pao.  132,  17  L.R.A. (N.S.)  1083. 
53  Ark.  255,  13  S.  W.  794,  8  LJI.A. 
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that  time  the  laws  of  the  society  provide  that,  if  the  designated  bene- 
ficiary proves  to  be  an  unlawful  one,  the  wile  or  husband  of  the 
member  shall  be  recognized  as  the  first  lawful  claimant  for  the  benefit, 
fuad  the  policy  names  as  beneficiary  one  who  cannot  take  because 
not  a  member  of  her  family,  her  husband  has  a  direct  interest  in  the 
contract  s^nA  is  entitled  to  enforce  it,  although  the  society  is  willing  to 
pay  the  benefit  to  the  beneficiary  named."  The  failure  to  apportion 
the  proceeds  of  a  benefit  certificate  between  the  beneficiaries  entitles 
one  to  the  entire  sum  upon  the  other  provmg  ineligible.*  An  inef- 
fective attempt  to  change  beneficiaries  does  not  disturb  the  rights  of 
the  original  beneficiary,*'  and  where  a  new  certificate  is  issued  in 
favor  of  an  ineligible  beneficiary,  the  beneficiary  in  the  first  certificate 
is  entitled  to  the  insurance.**  Similarly  where  a  new  certificate  is 
issued  payable  to  such  persons  as  the  member  shall  designate  in  his 
will,  if  he  dies  leaving  no  will  the  beneficiary  in  the  old  certificate  is 
entitled  to  the  insiu^nce.*' 

Eligibility  of  Beneficiary 

552.  In  General. — Of  course,  if  there  be  no  restriction  of  the  right 
to  designate  a  beneficiary,  either  by  law  or  by  the  rules  of  the  associa- 
tion, and  a  holder  of  a  benefit  certificate  is  thus  left  in  unlimited  con- 
trol of  his  contract  of  insurance  and  the  proceeds  thereof,  he  may, 
for  a  present  financial  or  other  consideration,  designate  anyone  as 
beneficiary,  and  such  designation  will  be  upheld,  and  the  proceedi* 
of  the  certificate  after  his  death  be  paid  to  his  appointee,*'  and  it  is 
immaterial  that  the  person  named  is  a  stranger  having  no  insurable 
interest.**  Accordingly,  in  the  absence  of  any  restrictions,  a  con- 
cubine or  mistress  of  a  member  if  named  as  beneficiary  will  take  to 
the  exclusion  of  his  family.*'  It  is  well  settled  that  no  person  who 
is  not  of  the  class  for  whose  benefit  the  association  was  authorized 
to  be  formed  can  be  a  beneficiary.**    The  mere  declaration  in  the 

8.  Supreme  Lodge,  etc.  v.  Dewey,  13.  Notes:  19  A.  S.  B.  788;  25 
142  Mich.  666.   106  N.  W.  140,  113  L.R.A.(N.S.)  815. 

A.  S.  R.  596,  7  Ann.  Cas.  681,  3  L.R.A.  14.  Sabin  v.  Phinney,  134  N.  Y.  423. 
(N.S.)  334.  31  N.  E.  1087,  30  A.  S.  R,  681.    And 

9.  Cunat  v.  Supreme  Tribe  of  Ben   see  supra,  par.  97. 

Hur,  249  111.  448,  94  N.  E.  925,  Ann.  15.  Independent  Order  of  Sons,  etc 

Cas.  1912A  213  and  note,  34  L.R.A.  v.  Allen,  76  Miss.  326,  24  So.  702,  71 

(N.S.)  1192  and  note.  A.  S.  R.  532. 

10.  Sturges  v,  Sturges,  126  Ky.  80,  16.  National  Union  v.  Keefe,  263  lU. 
102  S.  W.  884,  12  L.R.A.(N.S.)  1014.  453,  105  N.  E.  319,  Ann.  Cas.  1915C 

11.  Royal  League  v.  Shields,  251  111.  271 ;  Supreme  Lodge,  etc.  v.  Dewov, 
250,  96  N.  E.  45,  36  L.R.A. (N.S.)  208.  142  Mich.  666,  106  N.  W.  140,  113 

12.  Grace  v.  Northwestern  Mut.  Ke-  A.  S.  R.  596,  7  Ann,  Cas.  681,  3 
lief  Ass'n,  87  V.'is.  562,  58  N.  W.  1041,  L.R.A.(N.S.)  334;  Fisher  v.  Donovan, 
41  A.  S.  R.  62.  57  Neb.  361,  77  N.  W.  778,  44  L.R.A- 
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charter  of  a  mutual  benefit  aodety  of  the  object  of  the  organizatioD, 
without  more,  constitutes  no  restriction  on  the  rights  of  a  member  in 
naming  a  beneficiary  in  his  policy  or  certificate  of  membership.*' 
The  terms  of  the  charter  of  a  mutual  benefit  society,  and  not  those 
of  the  statute  under  which  it  was  incorporated,  and  which  might 
have  been  adopted,  will  control  in  determining  who  may  become 
beneficiaries.*'  Where  a  member  is  permitted  to  name  a  relative, 
this  includes  a  relative  by  afiinity,**  but  relationship  by  affinity  does 
not  extend  to  blood  relatives  on  either  side  of  the  parties  to  the  mar- 
riage relation,  and  one  of  such  relatives  cannot  be  a  beneficiary  of 
another  where  the  right  is  restricted  to  relatives.**  A  stepmother  may 
be  named  as  beneficiary  under  a  certificate  in  a  society  permitting  a 
mother  to  be  named,*  and  a  stepfather  is  a  "relative,"*  but  if  not 
residing  with  his  stepchild  he  is  not  a  member  of  the  family  of  the 
latter.*  An  illegitimate  child  is  not  a  child  or  relative  of  her  father, 
aa  those  words  are  used  in  a  statute  designating  the  persons  who  may 
be  beneficiaries  in  certificates  of  mutual  benefit  associations,*  and 
under  a  statute  providing  that  the  holder  of  a  benefit  certificate  must 
designate  a  relative,  fiancee,  or  dependent  person  as  beneficiary  his 
attempt  to  make  the  certificate  payable  to  his  estate  is  void.'  Member.* 
of  the  immediate  family  of  the  insured  include  those  who  reside  in 
his  household  as  a  part  of  his  family,  but  not  relatives  living  apart 
from  him.' 

553.  Dependents. — A  dependent,  as  the  term  is  used  in  reference 
to  persons  who  may  be  named  as  beneficiaries  in  a  benefit  certificate, 

383;  Warner  v.  Modem  Woodmen  of  ,138  N.  W.  618,  Ann.  Cas.  1914B  59 
America,  67  Neb.  233,  93  N.  W.  397,  and  note. 

108  A.  S.  R.  634,  2  Ann.  Cas.  660,  2.  Simcoke  v.  Grand  Lodge,  etc.,  84 
61  L.RA..  603;  Britton  v.  Supreme  la.  383,  51  N.  W.  8,  15  L.R.A.  114; 
Council,  etc.,  46  N.  J.  Eq.  102,  18  Atl.  Anderson  v.  Royal  League,  130  Minn. 
675,  19  A.  S.  R.  376.  416,  153  N.  W.  853,  L.R.A.1916B  901 

Note:  19  A.  S.  R.  786.  and  note. 

17.  finyder  v.  Supreme  Ruler,  etc.,  3.  Supreme  Lodge,  etc.  v.  Dewey, 
122  Tenn.  248,  122  S.  W.  981,  45  142  Mich.  666,  106  N.  W.  140,  113  A. 
L.R.A.(N.S.)  209;  Pleasants  v.  Loco-  S.  R.  596,  7  Ann.  Cas.  681,  3  L.R.A. 
motive  Engineers  Mut.  Life,  etc..  Ins.    (N.S.)   334. 

Ass'n,  70  W.  Va.  389,  73  S,  E.  976,  4.  Lavigne  v.  Ligue  des  Patriotes, 
Ann.  Caa.  1913C  490  and  note.  178  Mass.  25,  59  N.  E.  674,  86  A.  S. 

18.  Murphy  v.  Nowak,  223  111.  301,   R.  460,  54  L.R.A.  814. 

79  N.  E.  112,  7  L.R.A.(N.8.)  393.  6.  Stnrges  v.  Sturgea,  126  Ky.  80, 

19.  Bennett  v.  Van  Riper,  47  N.  J.  102  S.  W.  884,  12  L.R.A.(N.S.)  1014. 
Eq.  563,  22  Atl.  1055,  24  A.  S.  R.  416,  6.  Dalton  v.  Knights  of  Columbus, 
14  L.R.A.  342;  Lepper  v.  Supreme  80  Conn.  212,  67  Atl.  510,  125  A.  S. 
Council,  etc.,  61  N.  J.  Eq.  638,  47  Atl.  R.  116,  11  Ann,  Cas.  568  and  note; 
460,  88  A.  S.  R.  449.  Supreme  Lodge,  etc.  v.  Dewey,  142 

20.  Smith  v.  Supreme  Tent,  etc.,  127  Mich.  666,  106  N.  W.  140,  113  A.  S. 
I*:  115, 102  N.  W.  830,  69  L.RA..  174.  R.  596,  7  Ann.  Cas.  681  and  note,  3 

1,  Jonea  v.  Mangan,  151  Wis.  215,   L.R.A.(N.S.)  334. 

1385 


.Digitized  by 


Google 


§  563  INSURANCE  14  IL  C.  L. 

ia  one  who  is  sustaiDed  by  another,  or  relies  for  support  upon  the  aid 
of  another.'  The  law  does  not  undertake  to  prescribe  just  what  degree 
of  dependence  is  necessary.  The  test  in  each  case  should  be  good  faith, 
piirity  of  purpose,  material  dependence,  and  material  support."  It  has 
been  said,  however,  that  the  dependence  required  is  one  resting  upon 
some  moral,  legal  or  equitable  ground,  not  a  dependence  which  is  only 
a  matter  of  favor,  which  is  founded  upon  the  mere  whim  or  caprice 
of  the  member,  and  which  may  be  cast  aside  by  him  without  violating 
any  legal  or  moral  obligation.*  Therefore  one  is  not  a  dependent 
merely  because  the  member  has  been  in  the  habit  of  gratuitously 
furnishing  a  portion  of  the  support  of  such  person.*'  It  is  not 
necessary  that  a  person  be  related  to  a  member  to  be  dependent  on 
him,**  and  in  fact  it  has  been  said  that  the  term  is  used  to  include 
those  not  relatives  of  the  member.**  No  relation  of  dependency 
exists  between  an  illegitimate  child  of  a  married  woman  and  its 
putative  father,**  or  between  a  married  woman  and  one  who,  in  pur- 
suance of  his  promise  in  consideration  of  her  marriage,  has  taken  care 
of  her  during  his  lifetime,**  or  between  a  member  and  his  brothers, 
sisters,  nephews  or  nieces  not  living  with  or  supported  by  the  mem- 
ber.** Nor  does  the  term  "dependents"  include  a  creditor,**  or  one 
who  has  agreed  to  support  a  member  in  consideration  of  being  named 
as  beneficiary,  no  relationship  existing  between  the  parties.*'  A  man's 
affianced  wife  is  not,  as  matter  of  law,  dependent  on  him,**  but  while 

7.  Alexander  v.  Parker,  144  HI.  355,  World  v.  Noel,  34  Okla.  596,  126  Pac 
33  N.  E.  183,  19  L.R.A.  187;  Murphy  787,  41  L.R.A.(N.S.)   648. 

V.  Nowak,  223  lU.  301,  79  N.  E.  112,       Note:  51  L.R.A.(N.S.)  726. 

7  L.R.A.(N.S.)  393;  Royal  League  t.       13.  Lavigne  v.  Ligue  des  Patriotes, 

Shields,  251  lU.  250,  96  N.  E.  45,  36   178  Mass.  25,  59  N.  E.  674,  86  A.  S. 

L.R.A.(N.S.)  208;  Modem  Woodmen   R.  460,  54  L.R.A.  814. 

of  America  v.  Comeanx,  79  Kan.  493,       14.  Caldwell    v.    Grand    Lodge    of 

101  Pao.  1, 17  Ann.  Cas.  865,  5  L.R.A.   United  Workmen,  148  Cal.  195,  82  Pac. 

(N.S.)  814.  781,  113  A.  S.  R.  219,  7  Ann.  Cas. 

8.  Sovereign    Camp    Woodmen    of  356,  2  L.R.A.(N.S.)  653. 

World  v.  Noel,  34  Okla.  596,  126  Pac.       16.  Little  v.  Cadwell,  158  N.  C.  351, 

787,  41  LJl.A.(N.S.)  648.  74  S.  E.  10,  39  L.RJ^..(N.S.)  450. 

9.  Caldwell  v.  Grand  Lodge  of  Unit-  16.  Fi^er  v.  Donovan,  57  Neb.  361, 
ed  Workmen,  148  Cal.  195,  82  Pac.  77  N.  W.  778,  44  L.R.A.  383. 

781, 113  A.  S.  R.  219,  7  Ann.  Cas.  356  Notes:    2    L.R.A.(N.S.)     654;     37 

and    note,   2   L.R.A.(N.S.)    653    and  L.R.A.(N.S.)    1192;  51  L.RjL(N.S.) 

note;    McCarthy   v.    Supreme   Lodge,  726. 

etc.,  153  Mass.  314,  26  N.  E.  866,  25  17.  Modem  Woodmen  ▼.  Comeanx, 

A.  S.  R.  637,  11  L.R.A.  144.  79  Kan.  493, 101  Pac.  1,  17  Ann.  Cas. 

10.  Royal  League  v.  Shields,  251  HI.  865,  25  L.R.A.(N.S.)  814. 

250,  96  N.  E.  45,  36  L.R.A.{N.S.)  208.  18.  Alexander   v.   Parker,   144   lU. 

Note:  36  L.R.A.(N.S.)  208.  355,  33  N.  E.  183,  19  L.RA.  187  and 

11.  McCarthy  v.  Supreme  Lodge,  note;  McCarthy  v.  Supreme  Lodge, 
etc.,  153  Mass,  314,  26  N.  E.  866,  25  etc.,  153  Mass.  314,  26  N.  E.  866,  25 
A.  S.  R.  637,  11  L.R.A.  144.  A.  S.  R.  637, 11  L.Rji..  144;  Sovereign 

12.  Sovereign   Camp   Woodmen   of  Camp  Woodmen  of  World  v.  Noel,  34 
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the  fact  that  the  member  makes  occasional  presents  to  her  does  not 
render  her  a  dependent,*'  yet  where  he  contributes  to  her  support 
under  an  agreement  to  do  so  she  is  a  dependent.'"  While  a  woman 
living  with  one  as  his  wife  and  supposing  herself  to  be  such  is 
dependent  on  him  within  the  meaning  of  a  restriction  on  persons  who 
may  be  beneficiaries,*  one  living  in  illicit  relations  with  the  assured 
is  not.'  A  child  reared  by  persons  treating  it  as  their  own,  though 
not  legally  adopted,  is  dependent,''  and  the  same  is  true  of  a  woman 
acting  as  housekeeper  for  another  under  an  agreement  for  support 
and  that  she  will  be  left  the  entire  estate  of  her  employer,  no  illicit 
relations  existing,  is  dependent  on  him.*  The  right  of  one  made 
beneficiary  in  a  benefit  certificate  as  a  dependent  to  receive  the  pro- 
ceeds of  the  certificate  ceases  upon  her  marrying  and  securing  means 
of  support  other  than  the  assured  prior  to  his  death,  where  by  the 
laws  of  the  order  the  fund  can  be  paid  only  to  dependents  of  deceased 
members.* 

Change  of  Beneficiary 

554.  Right  to  Change  Beneficiary. — ^In  the  case  of  an  ordinary 
life  policy  the  general  rule  is  that  owing  to  the  vested  right  of  the 
beneficiary,*  unless  the  policy  reserves  to  the  insured  the  right  to 
change  the  beneficiary  no  such  right  exists.'    And  even  one  who  pro- 

OUa.  696,  126  Pac.  787,  41  L.R.A.  Achates,  90  Neb.  578,  134  N.  W.  239, 

(N.S.)  648.  37  L.R.A.(N.S.)  1191. 

Notes:    2    L.R.A.(N.S.)    654;    36      6.  Murphy  v.  Nowak,  223  111.  301, 

L.R.A.(N.S.)  208.  79  N.  E.  112,  7  L.R.A.(N.S.)  393. 

19.  Alexander  v.  Parker,  144  III.  6.  As  to  the  beneficiary's  vested 
355,  33  N.  E.  183,  19  L.R.A.  187.  right,  see  supra,  par.  545. 

20.  McCarthy  v.  Supreme  Lodge,  7.  Griffith  v.  New  York  Life  Ins. 
etc.,  153  Mass.  314,  26  N.  E.  866,  25  Co.,  101  Cal.  627,  36  Pac.  113,  40  A. 
A.  S.  R.  637, 11  L.R.A.  144.  S.  R.  96;  Yore  v.  Booth,  110  Cal.  238, 

1.  Supreme  Tent,  etc.  v.  McAllister,  42  Pac.  808,  52  A.  S.  R.  81;  Pittii.ger 
132  Mich.  69,  92  N.  W.  770,  102  A.  v.  Pittinger,  28  Colo.  308,  64  Pac.  195, 
S.  R.  382.  89  A.  S.  R.  1?3;  Perry  v.  Tweedy, 

Notes:    2    L.R.A. (N.S.)     654;    36  128  Ga.  402,  57  S.  E.  782,  119  A.  S. 

L.R.A.(N.S.)    209;    47    L.R.A.(N.S.)  R.  393,  11  Ann.  Cas.  46  and  note; 

252  et  seq.;  7  Ann.  Cas.  358;  17  Ann.  Glanz  v.   Gloeckler,  104  111.  573,  44 

Cas.  867.  Am.  Rep.  94;  Freund  v.  Freund,  218 

See,  however,  47  L.R.A.(N.S.)  254  111.  189,  75  N.  E.  925,  109  A.  S.  R. 

note.  283;  Harley  v.  Heist,  86  Ind.  196,  44 

2.  Duenser  v.  Supreme  Council  of  Am.  Rep.  285;  Prudential  Ins.  Co.  of 
Royal  Arcanum,  262  lU.  475,  104  N.  America  v.  Young,  14  Ind.  App.  560, 
E.'SOl,  51  L.R.A.(N.S.)  726.  43  N.  E.  253,  56  A.  S.  R.  319;  Wil- 

Notes:    2    L.RJ^.(N.S.)     654;    36  maser  v.  Continental  Life  Ins.  Co.,  66 

L.R.A.(N.S.)    209;    47    L.R.A.(N.S.)  la.  417,  23  N.  W.  903,  55  Am.  Rep. 

257;  Ann.  Cas.  1915B  542.  i  277;  Carpenter  v.  Knapp,  101  la.  712, 

3.  Murphy  v.  Nowak,  223  111.  301,  70  N.  W.  764,  38  L.R.A.  128;  Ricker 
79  N.  E.  112,  7  L.R.A.(N.S.)  393.  v.  Charter  Oak  Life  Ins.  Co.,  27  Minn. 

4.  Goff   V.    Supreme   Lodge    Royal  193,  6  N.  W.  771,  38  Am.  Rep.  289: 
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cures  a  policy  of  insurance  upon  his  own  life,  payabij  to  his  legal 
lieirs,  although  he  pays  the  premium  himself,  and  keeps  the  policy 
in  his  exclusive  possession,  has  no  power  to  change  the  beneficiaries, 
unless  the  policy  so  provides."  In  Wisconsin,  however,  there  has 
existed  from  early  times  a  principle  of  the  law  of  life  insurance  which 
is  unique  and  at  variance  with  the  law  in  other  jurisdictions.  This 
principle  is  that  a  person  who  insures  his  own  life  for  the  benefit  of 
another,  and  pays  the  premiums  thereon,  may  (except  as  limited  by 
.■statute  as  to  married  women)  dispose  of  the  policy  in  any  manner 
not  inconsistent  with  the  terms  of  the  policy,  to  the  exclusion  of  the 
i)eneficiary  named  therein.*  Of  course  where  the  policy  reserves  to 
the  insured  the  right  to  change  his  beneficiary,  the  person  named 
as  such  in  the  policy  acquires  no-  vested  right  therein  or  in  the  insur- 
ance which  it  represents,  and  so  far  as  he  is  concerned  the  insured 
may  make  a  substitution  at  will.*'  A  different  rule  applies  in  prac- 
tically every  jurisdiction  with  reference  to  certificates  in  benefit 
societies.  Owing  to  the  fact  that  the  beneficiary  in  such  a  certificate 
has  no  vested  right  therein,**  it  is  the  general  rule  that  a  member  of 
such  a  society  may  change  the  beneficiary  in  the  absence  of  some 
restriction  in  the  certificate  or  laws  of  the  society,**  and  of  course  a 
member's  rights  are  clear  where  the  right  to  change  the  beneficiary 

Hooker  v.  Sugg,  102  N.  C,  115,  8  S.  E.  85  A.  S.  R.  263,  54  L.R.A.  836;  Mid- 
919,  11  A.  S.  R.  717,  3  L.R.A.  217;  deke  v.  Balder,  198  111.  590,  64  N.  E. 
New  York  Life  Ins.  Co.  v.  Ireland,  1002,  59  L.R.A.  653.  92  A.  S.  R.  284; 
(Tex.)  17  S.  W.  617,  14  L.R.A.  278.  Freund  v.  Frennd,  218  III.  189,  75  N. 
Notes:  5  L.R.A.  97;  49  L.R.A.  738;  E.  925,  109  A.  S.  R.  283;  Murphv  v. 
4  L.R.A.(N.S.)  939,  940.  Nowak,  223  111.  301,  79  N.  E.  112,  7 

8.  Yore  v.  Booth,  110  Cal.  238,  42  L.R.A.(N.S.)  393;  Grand  Legion,  etc. 
Pac.  808,  52  A.  S.  R.  81.  v.  Beaty,  224  111.  346,  79  N.  E.  565,  8 

9.  Opitz  V.  Karel,  118  Wis.  527,  95  Ann.  Cas.  160,  8  L.R.A.  (N.S.)  1124; 
N.  W.  048,  99  A.  S.  R.  1004,  62  L.R.A.  Ptacek  v.  Pisa,  231  111.  522,  83  N.  E. 
982;  Slocum  v.  Northwestern  Nat.  Life  221,  14  L.R.A. (N.S.)  537;  MilnCx  v. 
Ins.  Co.,  135  Wis.  288, 115  N.  W.  796,  Bowman,  119  Ind.  448,  21  N.  E.  1094, 
128  A.  S.  B.  1028,  14  L.R.A. (N.S.)  5  L.R.A.  95  and  note;  Carpenter  v. 
1110;  Boehmer  v.  Kalk,  155  Wis.  156,  Knapp,  101  la.  712,  70  N,  W.  764,  38 
144  N.  W.  182,  49  L.R.A.(N.S.)  487.  L.R.A.  128;  Schmidt  v.  Northern  Life 

Notes:  49  L.R.A.  748;  11  Ann.  Cas.  Ass'n,  112  la.  41,  83  N.  W.  800,  84 

50.  A.  S.  R.  323,51L.R.A.  141;  Brinsmaid 

10.  Ellis  V.  Fidelity,  etc.,  Co.  of  New  v.  Iowa  State  Traveling  Men's  Ass'n. 
York,  163  la.  713,  144  N.  W.  574,  152  la.  134,  132  N.  W.  34,  Ann.  Cas. 
L.R.A.1915A  109;  Hicks  V.  Northwest-  1913B  1282,  42  L.R.A.(N.S.)  1161; 
em  Mut.  Life  Ins.  Co.,  166  la.  532, 147  Sabin  v,  Phinney,  134  N.  Y.  423,  31 
N.  W.  883,  L.R.A.1915A  872;  Union  N.  E.  1087,  30  A.  S.  R.  681;  Inde- 
Mut.  Ass'n  V.  Montgomery,  70  Mich,  pendent  Order  of  Foresters  v.  Keliher, 
587.  38  N.  W.  588,  14  A.  S.  R.  519.  66  Ore.  501,  59  Pac.   324,   1109,   60 

11.  See  supra,  par.  545.  Pac.  563,  78  A.  S.  R.  785, 

12.  Martin  v.  Stubbings,  126  111.  337,  '.  Notes:  19  A,  S.  R.  789;  49  L.R.A. 
18  N.  E.  657,  9  A.  S.  R.  620;  Peterson  730;  4  L.R.A.  (N.S.)  939,  940. 

V.  Gibson,  191  111.  365,  60  N.  E.  127,      \ 
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is  reserved.**  Nor  does  a  Btipulation  requiring  the  consent  of  the 
beneficiary  "in  case  of  assignment"  of  a  benefit  certificate  apply  to 
a  change  of  the  beneficiary.**  Although  the  contrary  has  been  held,*' 
the  better  view  is  that  where  the  designation  of  the  beneficiary  in 
such  a  certificate  is  made  in  pursuance  of  an  agreement  founded  upon 
a  sufiicient  consideration,  the  person  so  designated  acquires  a  vested 
interest,  and  unless  by  reason  of  countervailing  equities  cannot  be 
displaced,  although  the  rules  of  the  order  permit  the  member  to 
change  the  beneficiary  at  will.**  This  is  true,  for  example,  where 
in  pursuance  of  an  antenuptial  contract  a  husband  procures  his  wife 
to  be  named  as  beneficiary.*'  The  fact  that  a  benefit  certificate  has 
been  delivered  to  the  beneficiary,**  or  that  the  beneficiary  has  volun- 
tarily paid  assessments  on  the  certificate,  without  any  agreement  with 
respect  thereto,*'  does  not  limit  the  right  of  the  member  to  change 
the  beneficiary.  There  is  some  conflict  on  the  question  whether  the 
payment  of  assessments  by  the  beneficiary  originally  designated,  in 
pursuance  of  an  agreement  or  understanding  with  the  member  to  that 
effect,  will  operate  to  give  the  beneficiary  a  vested  right,  and  prevent 
the  member  from  changing  beneficiaries.  Some  courts  have  sustained 
the  right  to  change  the  beneficiary  in  such  a  case,'*  but  the  better 
rule  seems  to  be  the  contrary,  especially  where  the  payments  were 
made  under  an  express  agreement  that  the  beneficiary  should  not  be 
changed.*  If  a  beneficiary  has  equities  derived  from  a  member  of  a 
mutual  benefit  association,  and  which  it  would  be  inequitable  for  him 
to  disregard,  he  cannot  disregard  or  weaken  them  by  a  change  of  his 
beneficiary ;  at  least,  when  the  second  beneficiary  is  a  mere  volunteer 
or  acquires  his  interest  with  nqtice  of  the  pre-existing  equities.'  Not- 
withstanding the  rule  as  heretofore  announced,  some  courts  hold  that 

IS.  Jory  V.  Supreme  Council,  etc.,  105  Cal.  20,  38  Pac.  524,  45  A.  S.  R. 

105  Cal.  20,  38  Pac.  524,  46  A.  S.  R.  17,  26  L.R.A.  733;  Leftwich  v.  Wells, 

17, 26  L.R.A.  733.  101  Va.  255,  43  S.  E.  364,  99  A.  8.  R. 

14.  Carpenter  v.  Knapp,  101  la.  712,  865. 

70  N.  W.  764,  38  L.R.A.  128.  Note:  12  L.R.A.(N.S.)   1209. 

15.  Note:  33  L.RJ^.(N.S.)  773.  20.  Note:  12  L.R.A.(N.S.)  1209  et 

16.  Savage  v.  Modem  Woodmen  of  seq. 

America,  84  Kan.  63,  113  Pac.  802,  1.  Qrimbley  v.  Harrold,  125  Cal.  24, 

33L.R.A.(N.S.)  773  and  note;  Stronge  57  Pac.  558,  73  A.  S.  R.  19;  Savage 

V.  Supreme  Lodge,  etc.,  189  N.  Y.  346,  v.  Modem  Woodmen  of  America,  84 

82  N.  E.  433,  121  A.  S.  R.  902,  12  Kan.  63, 113  Pac.  802, 33  L.R.A.(N.S.> 
Ann.  Cas.  944  and  note,  12  L.R.A.  773;  Brett  v.  Wamick,  44  Ore.  511, 
(N.S.)  1209  and  note.  75  Pac.  1061, 102  A.  S.  R.  639. 

17.  Supreme  Lodge,  etc.  v.  Perrell,  Note:  12  L.R.A.(N.S.)  1209  et  seq. 

83  Kan.  491,  112  Pac.  155,  33  L.R.A.  2.  Jory  v.  Supreme  Council,  etc.,  105 
(N.S.)  777.  Cal.  20,  38  Pac.  524,  45  A.  S.  R.  17, 

18.  Brown  v.  Grand  Lodge,  etc.,  80  26  L.R.A.  733;  Adams  v.  Grand  Lodge, 
la.  287,  45  N.  W.  884,  20  A.  S.  R.  etc.,  105  Cal.  321,  38  Pac  914,  45  A. 
420.  S.  R.  45;  Grimbley  v.  Harrold,  125; 

19.  Jory  T.  Supreme  Council,  etc.,  Cal.  24,  57  Pao.  558,  73  A.  S.  B.  19. 
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where  the  contract  of  insurance  between  a  mutual  benefit  society  and 
its  member,  as  shown  by  his  certificate  of  membership  and  the  charter 
and  by-laws  of  the  association,  reserves  no  right  in  him  to  substitute 
another  beneficiary  for  the  one  originally  named  in  his  certificate,  but 
provides  that  the  policy  may  be  assigned,  the  right  of  the  designated 
beneficiary  becomes  vested,  and  he  may  assign  his  interest  in  the 
policy,  while  the  member  caimot  substitute  another  beneficiary  so  as 
to  divest  the  rights  of  the  one  first  named.'  Fraud  in  inducing  the 
insured  to  change  the  beneficiaries  in  his  certificate  of  life  insurance, 
when  he  had  a  right  to  make  the  change,  does  not  give  the  former 
beneficiaries  cmy  right  to  claim  the  proceeds  as  against  the  new  bene- 
ficiaries where  the  former  beneficiaries  had  no  vested  rights  and  were 
named  merely  for  the  purpose  of  a  gratuity,  as  one  cannot  be  de- 
frauded of  that  to  which  he  has  no  vested  right.* 

555.  Mode  of  Effecting  Change  Generally. — ^Where  the  by-laws  and 
regulations  of  a  mutual  benefit  society,  while  recognizing  the  right 
of  a  member  to  change  his  beneficiary,  provide  no  mode  by  which 
the  change  is  to  be  made,  any  acts  which  clearly  indicate  the  intention 
of  a  member  and  the  nature  of  the  change  desired  will  effectuate  the 
change."  Under  such  circumstances  mailing  a  request  to  the  sociefy 
to  issue  a  new  certificate  is  sufiicient  though  not  received  until  after 
the  member's  death,*  and  an  assignment  with  a  direction  to  pay  the 
proceeds  to  the  assignee  will  be  given  effect,"  but  it  seems  that  a  mere 
parol  assignment,  though  accompanied  with  &  delivery  of  the  policy, 
will  not  defeat  the  right  of  the  beneficiary.'  And  where  a  member 
of  a  benefit  society  has,  through  his  agent,  made  a  written  indorse- 
ment on  his  certificate  requesting  a  change  of  beneficiary,  and  de- 
livered it  to  the  society,  effect  will  be  given  thereto  though  no  new 
certificate  was  issued  by  the  society  prior  to  his  death.'  Where  the 
method  of  changing  beneficiaries  is  prescribed  by  statute,  the  required 
formalities  must  be  observed,^*  and  it  is  well  settled  that  the  insurer 
may,  by  appropriate  stipulation  or  condition  expressed  in  the  policy, 
prescribe  or  regulate  the  method  of  changing  beneficiaries,  and,  ordi- 

S.  Block  v.  Valley  Mut.  Ins.  Ass'n,  of  Pythias  Ins.  Ass'n,  82  la.  304,  47 

52  Ark.  201, 12.  S.  W.  477,  20  A.  S,  R.  N.  W.  1032,  11  L.R.A.  205. 

166;  Franklin  Life  Ins.  Co.  v,  Ctelli-  Note:  Ann.  Cas.  1914D  1127. 

gan,  71  Ark.  295,  73  S.  W.  102,  100  6.  Hirschl  v.  Clark,  81  la.  200,  47 

A.   S.  R.  73;   Modem   Woodmen  of  N.  W.  78,  9  L.R.A.  841. 

America  v.  Headle,  88  Vt.  37,  90  AtL  7.  Milner  v.  Bowman,  119  Ind.  448, 

893,  L.R.A.1915A  580.  21  N.  E.  1094,  5  L.R.A.  95. 

Note:  49  L.R.A.  750.  8.  Johnson  v.  New  York  Life  Ins. 

4.  Hoeft  V.  Supreme  Lodge,  etc.,  113  Co.,  56  Colo.  178, 138  Pac.  414,  L.R.A. 
Cal.  91,  45  Pac.  185,  33  L.R.A.  174.  1916A  868  and  note. 

5.  Milner  v.  Bowman,  119  Ind.  448,  9.  Schmidt  v.  Iowa  Knights  of  Pyth- 
21  N.  E.  1094,  6  L.R.A.  95;  Hirschl  ias  Ins.  Ass'n,  82  la.  304,  47  N.  W. 
V.  Clark,  81  la,  200,  47  N.  W.  78,  9  1032,  11  L.R.A.  205. 

LJt.A.  841;  Sobmidt  ▼.  Iowa  Knights       10.  Note:  11  Ann.  Cas.  49. 
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narily,  at  least,  an  attismpt  to  make  such  change  or  substitution  in 
any  other  manner  is  ineffectual.*^  Where  a  policy  provides  that  a 
change  of  beneficiary  shall  be  made  by  indorsement  in  writing  and 
shall  not  take  effect  until  indorsed  on  the  policy  by  the  home  office, 
no  act  of  the  insured  can  effect  such  a  change  in  the  absence  of  such 
indorsement.**  Accordingly  the  mere  delivery  of  a  certificate  to 
one  other  than  the  beneficiary  with  a  statement  that  the  person  to 
whom  it  is  delivered  shall  have  the  proceeds  is  insufficient,**  and 
where  a  change  is  required  to  be  made  by  the  issuance  of  a  new  certifi- 
cate the  insured  cannot  effect  a  change  by  inserting  the  name  of  the 
new  beneficiary  in  the  old  certificate.**  The  mailing  of  a  request  for 
a  change  which  is  not  received  until  after  the  death  of  the  member  is 
ineffective  where  the  rules  require  a  delivery  thereof  to  an  officer  of 
the  society,*'  and  even  where  the  request  is  received  before  the  mem- 
ber's death,  if  no  new  certificate  is  issued  the  change  is  not  effective 
where  the  by-laws  of  the  order  provide  that  no  change  shall  be  effected 
until  the  old  certificate  shall  have  been  delivered  up,  and  a  new  one 
bsued  during  the  lifetime  of  the  member,  until  which  time  the  old 
one  shall  remain  in  force.*'  Again,  where  a  policy  provides  for  a 
change  of  beneficiary  by  making  a  written  request  of  the  insurer  and 
a  return  of  the  policy  for  indorsement,  an  assignment  transmitted  by 
the  insured  to  the  insurer  unaccompanied  by  the  policy,  no  excuse 
existing,  cannot  be  given  effect.*^  However,  no  delivery  to  the  bene- 
ficiary is  necessary  to  effect  a  change,**  and  if  an  insured  instructs 

11.  McLaughlm  v.  McLaughlin,  104  ana  Nat.  Life  Ins.  Co.  y.  'McOinnis, 
Cal.  171,  37  Pac.  865,  43  A.  S.  R.  180  Ind.  9,  101  N,  E.  289,  45  L.R.A. 
83;  Courtois  v.  Grand  Lodge,  etc.,  135    (N.S.)  192. 

Cal.  552,  67  Pac.  670,  87  A.  S.  B.  137;       Note:  Ann.  Cas.  1914D  1130. 
Rollins  V.  McHatton,  16  Colo.  203,  27       13.  McLaughlin  v.  McLaughlin,  104 

Pac.  254,  25  A.  S.  R.  260  and  note;  Cal.  171,  37  Pac.  865,  43  A.  8.  B.  83; 

Ellis  V.  Fidelity,  etc.,  Co.  of  New  York,  Rollins  v.  McHatton,  16  Colo.  203,  27 

163  la.  713,  144  N.  W.  574,  L.R.A.  Pac.  254,  25  A.  S.  R.  260;  Vanasek 

1915 A  109;  Ancient  Order  of  Glean-  v.  Western  Bohemian  Fraternal  Ass'n, 

ers  V.  Bury,  165  Mich.  1,  130  N.  W.  122  Minn.  273,  142  N.  W.  334,  Ann. 

191,  34  Lil.A.(N.8.)  277;  Knighte  of  Cas.  1914D  1123  and  note,  49  L.R.A. 

Maccabees   of   World  v.   Sackett,   34  (N.S.)  141. 

Mont.  357,  86  Pac.  423,  115  A.  S.  B.       14.  Thomas  v.  Thomas,  131  N.  Y. 

532;   Thomas  v.  Thomas,  131  N.  Y.  205,  30  N.  B.  61,  27  A.  S.  R.  582. 
205,  30  N.  E."  61,  27  A.  S.  B.  582;       15.  Knights  of  Maccabees  of  World 

Independent    Order    of    Foresters    v.  v.  Sackett,  34  Mont.  357,  86  Pac.  423, 

Keliher,  36  Ore.  501, 59  Pac.  324, 1109,  115  A.  S.  R.  532. 
60  Pac.  563,  78  A.  S.  R.  785;  Deal  v.       16.  Modem  Woodmen  of  America  v. 

Deal,  87  S.  C.  395,  69  S.  E.  886,  Ann.  Headle,  88  Vt.  37,  90  Atl.  893,  LJ^.A. 

Cas.  1912B  1142  and  note.  1915A  580. 

Notes:  19  A.  S.  R.  790;  6  L.R.A.       Note:  Ann.  Cas.  1914D  1130. 
96;     L.R.A.1915A    581;    Ann.     Cas.       17.  Deal  v.  Deal,  87  S.  C.  395,  69 

1914D  1128.  S.  E.  886,  Ann.  Cas.  1912B  1142. 

12.  Freund  v.  Freund,  218  lU.  189,  18.  Leftwich  v.  Wells,  101  Va.  255, 
75  N.  E.  925,  109  A.  S.  R.  283;  Indi-  43  S.  E.  364,  99  A.  S.  R.  865. 
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the  general  agent  of  the  insurance  company  by  letter  to  change  his 
policy  payable  to  his  estate  so  as  to  make  it  payable  to  his  wife,  an 
equitable  assignment  of  the  policy  is  effected,  although  such  change 
is  not  made  until  after  the  death  of  the  insured.*'  The  member  of 
a  benefit  society  who  haa  delivered  his  certificate  to  the  beneficiary 
may,  although  he  regains  posaession  of  the  certificate  by  false  and 
fraudulent  representations,  surrender  it  to  the  society,  and  procure 
a  new  one  naming  another  beneficiary,  to  the  absolute  exclusion  of 
the  beneficiary  first  named.*"  Again,  the  granting  of  a  new  beneficiary 
certificate  on  an  application  by  a  member  who  had  an  absolute  right 
to  make  a  change  precludes  any  question  thereafter  as  to  the  sufB- 
•jiency  of  an  attestation  to  his  signature  to  the  written  application  for 
the  change.*  The  failure  of  the  grand  lodge  of  a  benevolent  insur- 
ance order  to  supply  subordinate  lodges  with  proper  blank  forms  of 
petition  for,  or  application  for,  change  of  beneficiaries,  or  the  failure 
of  a  subordinate  lodge  to  meet  on  a  regular  day  when  a  petition  for 
change  of  a  beneficiary  might  have  been  considered,  is  not  a  waiver 
of  the  by-laws  of  the  organization  as  to  change  of  beneficiaries,  nor 
is  it  any  excuse  on  the  part  of  the  insured  member  for  failing  to 
tomply  substantially  with  such  by-laws.' 

556.  Equitable  Enforcement  of  Ineffectual  Change. — ^While  it  is 
true  as  a  general  rule,  as  stated  in  the  preceding  paragraph,  that  a 
change  in  beneficiaries  cannot  be  made  except  by  a  substantial  com- 
pliance with  the  regulations  of  the  society,  yet  courts  of  equity  recog- 
nize exceptions  to  this  general  principle.  Equity  does  not  demand 
impossible  things,  and  will  consider  as  done  that  which  should  have 
been  done,  and,  when  a  member  has  complied  with  all  the  require- 
ments of  the  rules  for  the  purpose  of  making  a  substitution  of  bene- 
ficiaries within  his  power,  he  has  done  all  that  a  court  of  equity 
demands.'  Where  it  is  impossible  to  exercise  the  right  of  naming  a 
new  beneficiary  in  accordance  with  the  method  prescribed  by  the  by- 
laws of  the  society,  a  court  of  equity  will  recognize  the  designation 
of  a  beneficiary  by  any  other  method  which  may  manifest  the  mem- 
ber's intention  to  exercise  the  right,  which  he  unquestionably  possesses, 

19.  State  V.  Tomlinson,  16  Ind.  App.  Ind.  App.  662,  45  N.  E.  1116,  59  A. 
662,  45  N.  E.  1116,  59  A.  8.  R.  335.  S.  R.  335;  Marsh  v.  Supreme  Cotincil, 

20.  Brown  v.  Grand  Lodge,  etc.,  80  149  Mass.  512,  21  N.  E.  1070,  4  L.R.A. 
la.  287,  45  N,  W.  884,  20  A.  S.  R.  382;  Hall  v.  Allen,  75  Miss.  175,  22 
420.  So.  4,  65  A.  S.  R.  601;  Lnhrsv.  Lnhrs, 

1.  Simcoke  v.  Grand  Lodge,  etc.,  84  123  N.  Y.  367,  25  N.  E.  388,  20  A.  S. 
la.  383,  51  N.  W.  8,  15  L.R.A.  114.  R.  754,  9  L.R.A.  534;  Lahey  v.  Lahev, 

2.  Independent  Order  of  Foresters  174  N.  Y.  146,  66  N.  E,  670,  95  A.  S. 
V.  Keliber,  36  Ore.  501,  59  Pac.  324,  R.  554,  61  L.R.A.  791. 

1109,  60  Pac.  563,  78  A.  S.  R.  785.       Notes:  25  A.  S.  R.  264;  34  LJl_A. 

3.  Jory  V.  Supreme  Council,  105  Cal.  (N.S.)  277;  L.R.AJ515A  i681;  Ann. 
20,  38  Pac.  524,  45  A.  S.  R.  17,  26   Cas.  1914D  1134 

L.R.A.  733;   Stat*  v.  Tomlinson,  16 
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of  changing  tlie  beneficiary.*  If  the  member  does  all  that  is  vritMn 
his  power  to  effect  a  change  in  beneficiaries,  and  fails  to  sur- 
render the  certificate  and  have  a  new  one  issued  only  because  such 
certificate  is  in  the  possession  of  the  original  beneficiary,  who  refuses 
to  surrender  it,  the  beneficiary  thus  thwarting  the  wishes  of  the  mem- 
ber will  not  be  allowed  to  profit  thereby,  and  his  rights  to  the  proceeds 
of  the  certificate  are  subordinate  to  those  of  the  new  beneficiaries 
selected  by  the  member,  and  to  whom  the  issue  of  a  proper  certificate 
was  prevented  only  by  the  act  of  the  original  beneficiary  in  refusing 
to  surrender  the  old  certificate."  It  is  also  held  that  where  a  policy 
does  not  fix  the  time  when  a  change  shall  become  effective,  or  specify 
the  act  which  shall  effectuate  the  change,  if  the  insured  has  done  all 
the  things  required  of  him  in  order  to  effect  a  change  of  beneficiary, 
and  the  only  thing  lacking  to  complete  such  change  is  the  performance 
of  some  ministerial  act  on  the  part  of  the  association,  such  as. the 
making  of  a  proper  record  of  the  change  and  the  issuing  of  a  new 
certificate,  the  death  of  the  insured  before  the  completion  of  such 
ministerial  act  will  not  defeat  the' change.*  Where,  however,  the 
regulations  of  the  society  fix  tlie  time  when  the  change  of  beneficiary 
shall  take  effect,  and  specify  the  act  which  shall  effectuate  such 
change,  and  the  assured  dies  before  that  time  arrives  or  that  act  can 
be  performed,  the  change  is  not  effected  although  the  insured  has 
done  all  that  is  required  to  be  done  by  him.'  And  if  the  member  has 
not  done  all  that  is  required  of  him  equity  cannot  give  effect  to  the 
change.* 

557.  Surrender  of  Old  and  Issuance  of  New  Policy. — Aside  from 
the  change  of  beneficiary  pursuant  to  policy  provisions  by  the  sur- 
render of  a  policy  and  the  issuance  of  a  new  one,  which  has  already 
been  considered,'  where  the  beneficiary  has  no  vested  right  the  insured 
may  surrender  his  policy  and  have  issued  a  new  policy  naming  a 
different  beneficiary.*'  However,  the  rights  of  beneficiaries  in  a 
policy  who  have  a  vested  right  therein  cannot  be  defeated  by  allowing 
the  policy  to  lapse  and  having  substituted  in  its  place  a  policy  with 

4.  Grand   Lodge,   etc.   v.   NoU,   90      Note :  Ann.  Cas.  1914D  1134. 
Mich.  37,  51  N.  W.  268,  30  A.  S.  R.       6.  Luhrs  v.  Luhrs,  123  N.  Y.  367, 
419, 15  L.R.A.  350  and  note.  25  N.  E.  388,  20  A.  S.  R.  754,  9  L.R.A. 

6.  Jory  V.  Supreme  Council,  105  Cal.  534. 
20,  38  Pac.  524,  45  A.  S.  B.  17,  26      Note:  Ann.  Cas.  1914D  1135. 
LJI.A.  733;  Marsh  V.  Supreme  Council,       7.  Freund  v.  Freund,  218  111,  189, 
149  Mass.  512,  21  N.  E.  1070,  4  L.R.A.  75  N.  E.  925,  109  A.  S.  R.  283. 
382;  Lahey  v.  Lahey,  174  N.  Y.  146,       Note:  Ann.  Cas.  1914D  1133. 
66  N.  E.  670,  95  A.  S.  R.  554,  61      8.  Ancient    Order   of    Gleaners    v. 
LJI.A.  791.    And  see  Nally  v.  Nally,  Bury,  165  Mich.  1,  130  N.  W.  191,  34 
74  Ga.  669,  58  Am.  Rep.  458   (iiew  L.R.A.(N.S.)  277  and  note, 
beneficiary  induced  to  marry  on  prom-       9.  See  supra,  par.  555. 
iae  to  change).  10.  Note:  49  LJI.A.  751. 
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a  new  beneficiary,**  and  where  an  insured  who  has  no  right  to  change 
the  beneficiaries  in  a  policy  on  which  the  former  beneficiary,  who 
has  died,  paid  the  premiums  pursuant  to  an  agreement  with  the 
insuTCT,  allows  the  policy  to  lapse  and  thereafter  takes  a  new  policy 
in  its  stead,  the  rights  of  the  representatives  of  the  former  beneficiary 
arc  not  cut  off  and  the  proceeds  should  be  distributed  in  the  proportion 
that  the  premiums  of  each  have  contributed  thereto.** 

558.  Change  by  Will. — The  imposition,  as  a  condition  of  member- 
ship in  a  benefit  society,  of  a  stipulation  that  the  benefit  shall  go  as 
directed  by  the  laws  of  the  order,  and  shall  not  be  controlled  by  will, 
is  not  at  variance  with  law  or  public  policy,**  and  in  accordance  with 
the  rule  that  where  a  policy  or  the  laws  of  a  benefit  society  direct  that 
certain  formalities  be  observed  to  effect  a  change  of  beneficiaries,  a 
change  not  so  made  is  invalid,**  it  is  the  general  rule  that  where  the 
by-laws  or  certificates  of  a  benefit  society  provide  an  exclusive  manner 
of  changing  beneficiaries,  and  do  not  include  a  designation  by  will, 
a  new  designation  may  not  be  made  by  a  member  in  his  will,*'  espe- 
cially where  the  proceeds  are  not*  the  property  of  the  member,**  A 
will  is  not  an  attested  order  within  the  meaning«of  a  provision  in  a 
mutual  benefit  certificate  making  the  fund  payable  to  certain  desig- 
nated persons,  or  attested  order,  where  the  statute  provides  that  any 
assignment  of  the  fund  must  have  the  consent  of  the  order.*'  How- 
ever, where  the  manner  of  changing  the  beneficiary  is  not  prescribed, 
or  there  is  no  restriction  in  the  policy  or  laws  of  the  order,**  or  the 
manner  prescribed  is  not  exclusive,  or  where  by  the  wrongful  act 
of  the  society  or  other  casualty  the  member  has  been  prevented  from 
designating  a  new  beneficiary  in  his  lifetime,  a  designation  made 
by  a  member  in  his  will  may  be  sustained.**    Some  courts  have  gone 

11.  Gamer  v.  Germania  Life  Ins.  16.  Min<>  ila  Tribe  No.  114  v.  Lizer, 
Co.,  110  N.  Y.  266,  18  N.  E.  130,  1  117  Md.  1:^6,  83  Atl.  149,  42  L.R.A. 
L.R.A.  256.  (N.S.)  1170. 

Note:  49  L.R.A.  743,  744.  17.  Mineola  Tribe  No.  114  v.  Lizer, 

12.  National  Life  Lis.  Co.  v.  Haley,  117  Md.  136,  83  Atl.  149,  42  L.R.A. 
78  Me.  268,  4  Atl.  415,  57  Am.  Rep.    (N.S.)  1170. 

807.  18.  Peterson  v.  Gibson,  191  HI.  365, 

13.  Thomas  v.  Covert,  126  Wis.  593,  61  N.  E.  127,  85  A.  S.  R.  263,  54 
105  N.  W.  922,  5  Ann.  Cas.  456,  3  L.R.A.  836;  Brinsmaid  v.  Iowa  State 
L.R.A.(N.S.)  904  and  note.  Traveling  Men's  Ass'n,  152  la.  134, 

14.  See  supra,  par.  555.  132  N.  W.  34,  Ann.  Cas.  1913B  1282 

15.  Pileher  v.  Puekett,  77  Kan.  284,  and  note,  42  L.R.A.(N.S.)  1161  and 
94  Pac.  132,  17  L.R.A.(N.S.)  1083;  note ;  Ellis  v.  Fidelity,  etc.,  Co.  of  New 
McCarthy  v.  Supreme  Lodge,  etc.,  153  York,  163  la.  713,  144  N.  W.  574, 
Mass.  314,  26  N.  E.  866,  25  A.  S.  R.  L.R.A.1915A  109. 

637, 11  L.R.A.  144;  In  re  Harton,  213  Notes:  49  L.R,A.  748,  752;  4  L.R.A. 
Pa.  St.  499,  62  Atl.  1058,  4  L.R.A.    (N.§.)  941. 

(N.S.)  939  and  note.  "  19.  Brinsmaid  v.  Iowa  State  Travel- 

Notes:  42  L.R.A.(N.S.)  1164  et  seq.;  ing  Men's  Ass'n,  152  la.  134, 132  N.  W. 
Ann.  Cas.  1913B  1286  et  seq.  34,  Ann.  Cas.  1913B  1282  and  note, 
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so  far  as  to  hold  that  a  disposition  of  the  proceeds  of  a  beneficiary 
certificate  by  will  is  good  though  a  change  of  beneficiary  is  required 
to  be  entered  on  the  records  of  the  order.**  The  rights  of  the  widow 
and  children  under  a  policy  payable  to  the  executor  of  the  insured 
for  their  benefit  are  not  affected  by  the  will  of  the  insured,  where  it 
is  provided  by  statute  that  a  policy  of  insurance  on  the  life  of  any 
person,  expressed  to  be  for  the  benefit  of  any  married  woman,  whether 
procured  by  herself,  her  husband,  or  any  other  person,  shall  inure 
to  her  separate  use  and  benefit  and  that  of  her  children,  independently 
of  her  husband  or  his  creditors,  or  the  person  effecting  the  same  or 
bis  creditors.^  And  where  a  benefit  certificate  is  payable  to  the  widow 
or  children  or  to  the  persons  to  whom  the  member  may  dispose  of  the 
same  by  will,  a  general  residuary  provision  in  a  will  does  not  pass 
the  same.*  A  policy  of  Ufe  insurance  cannot  in  some  states  be  dis- 
posed of  by  will  although  payable  to  the  insured's  executors,  adminis- 
trators or  assigns.' 

559.  Consent  of  Insurer. — A  statute  in  force  at  the  time  a  policy 
is  issued  requiring  the  consent  of  the  insurer  to  a  change  of  bene- 
ficiaries becomes  a  part  of  the  contract,  and  makes  consent  necessary, 
and  where  the  contract  of  insurance  reserves  to  the  insured  the  right 
to  change  the  beneficiary  "with  the  consent  of  the  company  by  written 
notice  to  such  company"  or  similar  words,  consent  of  the  insurer  to  a 
substitution  of  beneficiary  is  essential  to  recovery  by  such  substituted 
beneficiary.*  But  the  consent  of  the  insurer  to  a  change  of  beneficiary 
in  a  policy  which  reserves  to  the  insured  the  right  to  change  the 
beneficiary  is  not  made  essential  by  a  provision  therein  that  no  assign- 
ment of  interest  under  the  policy  shall  bind  the  insurer  unless  its 
written  consent  is  indorsed  thereon;  nor  by  a  provision  that  no 
erasure  or  change  appearing  on  the  policy  as  originally  printed,  and 
no  change  or  waiver  of  any  of  its  terms,  shall  be  valid  unless  set 
forth  in  an  indorsement  signed  by  an  officer  of  the  company ;  nor  by 
the  fact  that  a  policy  of  accident  insurance  insures  the  beneficiary 
named  therein,  if  within  certain  age  limits  and  in  sound  condition 
mentally  and  physically,  against  certain  kinds  of  bodily  injury,  but 
without  requiring  any  application  or  medical  examination.*  Though 
consent  of  insurer  to  change  of  beneficiary  may  be  necessary,  delay 
of  a  company  after  notice  of  change  of  beneficiary  to  act  upon  it, 
thereby  leaving  the  assured  and  the  substituted  beneficiary  to  suppose 

42  L.R.A.(N.S.)  1161  and  note;  Grand  2.  Maryland  Mat.  Ben.  Soe.,  etc.  v. 

Lodge,  etc.  v.  Noll,  90  Mich.  37,  51  N.  Clindinen,  44  Md.  429,  22  Am.  Rep. 

W.  268,  30  A.  S.  E.  419,  15  L.R.A.  52. 

350.  (lost  certificate).  S.  Note:  66  Am.  Dec.  751. 

20.  Stoelker  v.   Thornton,   88   Ala.  4.  Note:   L.R.A.1915A  110   et  seq. 

241, 6  So.  680,  6  L.R.A,  140.  6.  Ellis  v.  Fidelity,  etc.,  Ck).  of  New 

1.  Gould  V.  Emereon,  99  Mass.  164,  York,  163  la.  713,  144  N.  W.  574, 

96  Am.  Deo.  720.  L.Rj\..1916A  109  and  note. 
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that  it  bad  cousented  to  the  change,  will  estop  the  company  from 
setting  up  the  claim  that  it  had  not  conaented,'  but  if  the  insured  diee 
before  the  insurer  has  consented  to  a  change  of  beneficiary,  hia  rigbts 
become  vested' and  cannot  be  taken  away  and  conferred  on  another  by 
any  consent  of  the  insurer  taking  place  after  such  death.' 

560.  Waiver  of  Requirements.— So  far  ea  its  own  rights  are  con- 
cerned there  would  seem  to  be  no  doubt  that  an  insurer  may  waive  a 
strict  compliance  with  requirements  as  to  the  method  of  changing 
beneficiaries.*  Some  courts  hold  that,  even  as  against  the  beneficiary, 
an  insurer  may,  during  the  lifetime  of  the  insured,  waive  its  require- 
ments as  to  the  method  of  changing  beneficiaries,'  but  this  is  denied 
by  other  courts,*'  and  after  the  death  of  the  insured  it  would  seem 
clear  that  no  waiver  can  affect  the  rights  of  the  old  beneficiary," 
though  this  also  has  been  denied.**  Of  course,  where  it  is  agreed  be- 
tween a  member  of  a  benefit  society,  his  beneficiary  and  a  third  person 
that  the  latter  shall  receive  the  insurance  money,  his  lack  of  substitu- 
tion as  beneficiary  in  the  manner  provided  in  the  constitution  and 
by-laws  of  the  society  does  not  affect  the  agreement  nor  deprive  him 
of  his  equity,  when  the  society  does  not  insist  upon  it  and  has  paid 
the  fund  into  court.** 

XXin.  Discharge  of  Liability 

561.  Election  to  Rebuild  or  Replace  Generally. — ^It  b  customary 
in  fire  insurance  policies  to  insert  a  provision  giving  the  insurer  the 
right  in  the  event  of  a  loss  to  replace  or  rebuild  the  damaged  prop- 
erty. In  the  absence  of  such  a  provision  no  such  right  exists.**  So 
far  as  such  a  provision  applies  to  a  total  loss,  it  is  repugnant  to  a 
statute  providing  that  in  case  of  total  loss  the  whole  amount  for 
which  the  property  was  insured  shall  be  paid,  and  is  void.*'  An 
insurer's  option  to  pay  or  rebuild  when  premises  are  destroyed  by 

6.  Note:  L.R.A.1915A  Ul,  112.  Pne.  324,  1109,  60  Pae.  563,  78  A.  8. 

7.  Freund  v.  Freund,  218  111.  189,  R.  785;  Modern  Woodmen  of  America 
75  N.  E.  925, 109  A.  S.  R.  283.  v.   Headle,  88   Vt.   37,  90  AtL   893, 

8.  HaU  V.  Allen,  75  Miss.  175,  22  L.R.AJ915A  580. 

So.  4,  65  A.  S.  R.  601.  Note:  15  L.R.A.  351. 

Note:  15  L.R.A.  350.  12.  Manning  v.   Ancient   Order  of 

9.  Adams  v.  Qrand  Lodge,  «te.,  105  United  Workmen,  86  Ky.  136,  5  S.  W. 
Cal.  321,  38  Pac.  914,  45  A.  S.  R.  45.  385,  9  A.  S.  R.  270. 

Note:  15  L.R.A.  351.  Note:  15  L.R.A.  351,  352. 

10.  Note:  15  L.R.A.  351.  13.  Brett  v.  Wamick,  44  Ore.  511, 

11.  McLaughlin  v.  McLaughlin,  104  75  Pae.  1061,  102  A.  S.  R.  639. 
Cal.  171,  37  Pao.  865,  43  A.  S.  R.  83;  14.  Note:  11  Am.  Rep.  51. 
Snights  of  Maccabees  of  World   v.  16.  Milwaukee  Mechanic's  Ins.  Co. 
Sackett,  34  Mont.  357,  86.  Pac.  423,  v.  Russell,  65  Ohio  St.  230,  62  N.  E. 
115  A.  S.  R.  532;  Independent  Order  338,  56  L.R.A.  159. 

of  Foresters  v.  Keliher,  36  Ore.  501,  59 

1396 


Digitized  by 


Google 


14  B.  C.  L.  INSUBANOE  §  561 

fire  ia  not  sufficient  to  raise  an  equity  in  favor  of  third  persons  dis- 
appointed by  the  exercise  of  the  insurer's  election  to  pay,  though 
^ey  would  be  entitled  to  the  use  of  the  structure  if  rebuilt,^*  and  on 
the  other  hand  creditors  and  mortgagees  of  the  insured  have  no 
standing  to  interfere  with  the  election  of  the  insurer  to  rebuild,  how- 
ever much  it  may  affect  their  rights.*'  Where  no  time  is  fixed  by 
the  policy  for  the  exercise  by  the  insurer  of  its  option,  it  must  give 
notice  thereof  within  a  reasonable  time,'*  and  if  it  does  not  make  its 
election  in  apt  time,  and  give  the  assured  notice,  the  right  so  to  build 
or  repair  does  not  exist.  If  the  election  to  replace  or  repair  the  prop- 
erty is  not  made  within  the  {>eriod  fixed  by  the  express  terms  of  the 
policy,  and  notice  given,  the  right  of  action  becomes  complete  in  the 
assured,  and  no  subsequent  election  on  the  part  of  the  company,  not 
assented  to  by  the  assured,  will  divest  that  right  of  action.*^  If  the 
policy  requires  the  election  to  be  made  within  thirty  days  after  com- 
pletion of  proofs  of  loss,  and  after  receiving  such  proofs  the  insurer 
siska  for  and  obtains  additional  and  corrected  proofs,  without  objection 
on  the  part  of  the  insured,  the  latter  thereby  waives  the  right  to 
maintain  that  his  original  proofs  were  complete,  so  as  to  require  an 
election  to  rebuild  to  be  made  within  thirty  days  thereafter.*"  If 
the  company  neglects,  within  a  reasonable  time  after  notice  of  its 
intent  to  rebuild,  to  carry  out  its  evident  intention,  the  assured  may 
disregard  it  and  sue  upon  the  policy,  and,  with  proper  averments  in 
the  declaration,  recover  the  amount  of  the  policy  and  interest,  and 
the  rental  value  of  the  ground  during  the  time  of  the  delay  thus 
caused  by  the  act  of  the  company.  The  right  to  the  latter,  under 
the  circumstances  stated,  would  naturally  result  from  the  act  of  the 
company.*  Failure  to  furnish  plans  and  specifications  after  a  los.^ 
under  an  insurance  policy  is  no  defense  to  a  suit  thereon,  where  proofs 
of  loss  were  furnished,  and  a  negotiation  followed  between  the  assured' 
and  insurfer,  ended  by  a  disagreement  as  to  a  basis  for  the  adjustment 
of  the  loss,  and  it  is  apparent  that  if  such  plans  had  been  furnished 
there  would  have  been  no  solution  of  the  difference.'  A  written 
submission  of  an  insured  fire  loss  to  arbitration,  providing  that  such 
arbitration  shall  not  affect  the  rights  of  either  party,  except  as  to 
the  actual  amount  of  the  loss,  does  not  waive  the  insurer's  reserved 
right  to  rebuild,  though  such  a  submission  does  not  preclude  parol 
evidence  of  a  waiver,  and  if  it  is  shown  that  the  insurer  refused  to 

16.  Qnarles  v.  Clayton,  87  Tenn.  308,   v.  Hope,  68  HI.  75,  11  Am.  Rep.  4& 
10  S.  W.  505,  3  L.R.A.  170.  20.  Kelly  v.  Sun  Fire  Office,  141  Pa. 

Note:  26  L.R.A.  856.  St.  10,  21  Atl.  447,  23  A.  S.  R.  254, 

17.  Stamps  v.  Commercial  Fire  Ins.       1.  Home  Mut.  Fire  Ins.  Co.  v.  Gar- 
Co.,  77  N.  C.  209,  24  Am.  Rep.  443.    field,  60  111.  124,  14  Am.  Rep.  27. 

Note:  26  L.R.A.  856.  2.  Monteleone  v.  Royal  Ins.  Co.,  47 

18.  Note:  11  Am.  Rep.  51.  La.  Ann.  1563,  18  So.  472.  56  L.R.A. 

19.  Insurance  Co.  of  North  America  784. 
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rebuild  and  promised  to  pay  any  award  which  should  be  made  it 
must  be  deemed  to  have  waived  its  right  to  rebuild.*  Where  au 
insurer  against  burglary  has  insured  against  loss  of  money  and  dam- 
age to  property  by  burglars,  and  the  insured  claims  the  full  amount 
of  the  policy  for  loss  of  money  the  insurer  cannot  replace  a  damaged 
safe,  for  which  no  claim  is  made,  as  a  partial  discharge  of  liability.* 

562.  Effect  of  Exercise  of  Election. — ^If  the  insurers,  after  a  loss, 
elect  to  rebuild,  the  contract  of  insurance  is  converted  into  a  building 
contract,*  which  can  only  be  discharged  by  its  performance  or  execu- 
tion. Defects  in  the  material  in  the  original  building  will  not  excuse 
nonperformance.'  The  measure  of  damages  for  a  breach  of  a  con- 
tract to  rebuild  is  the  amount  which  it  will  cost  to  complete  the  build- 
ing, without  reference  to  the  amoimt  of  insurance.'  An  insurer 
under  a  policy  giving  it  an  election  to  repair  or  rebuild,  or  else 
to  pay  the  amount  of  the  loss,  can6ot  be  required,  in  the  event  of 
its  embracing  the  first  alternative,  to  pay  the  rent  of  the  buildings 
during  the  time  necessarily  occupied  in  their  repair.*  If  it  is 
guilty  of  unreasonable  delay  it  is  liable  for  loss  of  rents,*  and  if. 
owing  to  the  bad  materials  used,  and  the  careless  and  unskilful 
performance  of  the  work  by  the  company's  employees  and  workmen, 
the  structure,  while  in  course  of  completion,  collapses  and  becomes 
untenantable,  the  company  is  liable  to  the  owner  for  damages  ex 
delicto,  which  may  include  loss  of  rent  occasioned  by  the  fault  and 
negligence  of  the  defendant's  employees  in  doing  the  work.*"  Where 
two  insurers  jointly  elect  to  rebuild  they  may  be  sued  jointly  or 
separately  for  a  breach  of  their  contract  to  rebuild.**  From  the 
rule  that  the  exercise  of  the  option  to  rebuild  creates  a  new  contract 
it  follows  that  a  suit  for  damages  for  a  breach  of  such  new  contract 
is  unaffected  by  a  policy  provision  as  to  the  time  within  which  a  suit 

5.  Piatt  V.  Aetna  Ins.  Co.,  153  lU.  48  La.  Ann.  1176,  20  So.  658,  35 
113,  38  N.  E.  580,  46  A.  S.  R.  877,  L.R.A.  385 ;  Morrell  v.  Irving  Fire  Ins. 
26  L.R.A.  853.  Co.,  33  N.  T.  429,  88  Am.  Dec.  396; 

4.  Note:  Ann.  Cas.  1913C  1179.        Wvnkoop  v.  Niagara  Fire  Ins.   Co., 

6.  Winston  v.  ArUngton  Fire  Ins.  91  N.  Y.  478, 43  Am.  Rep.  686. 

Co.,  32  App.  Cas.  (D.  C.)  61, 20  L.R.A.      Notes:   26  L.R.A.  854;   20   L.R.A. 

(N.S.)  960  and  note,  16  Ann.  Cas.  104   (N.S.)  962;  16  Ann.  Cas.  108. 

and  note;  Morrell  v.  Irving  Fire  Ins.       8.  Leonarda  v.  Phoenix  Assur.  Co. 

Co.,  33  N.  Y.  429,  88  Am.  Dec.  396;  of  London,  2  Rob.  (La.)  131,  38  Am. 

Brown  v.  Royal  Ins.  Co.,  1  El.  &  El.  Dec.  205. 

853,  5  Jur.  N.  S.  1255,  28  L.  J.  Q.  B.      Note:  26  LJl.A.  856. 

275,  6  Eng.  Rul.  Cas.  597.  9.  Note:  26  L.R.A.  856.  • 

Notes :  11  Am.  Rep.  51 ;  3  L.R.A.  10.  Henderson  v.  Sun  Mat.  Ins.  Co., 
171;  26  L.R.A.  854  et  scq.  48  La.  Ann.  1031,  20  So.  164,  55  A. 

6.  Henderson  v.  Crescent  Ins.  Co.,  S.  R.  292. 

48  La.  Ann.  1176,  20  So.  658,  35  11.  Morrell  v.  Irving  Fire  Ins.  Co., 
L.R.A.  385.  33  N.  Y.  429,  88  Am.  Dec.  396. 

7.  Henderson  v.  Crescent  Ins.  Co.,      Note:  16  Ann.  Cas.  109. 
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on  the  policy  must  be  brought**  Where,  after  electing  to  repair,  the 
insiirer  entirely  fails  to  do  so,  the  better  rule  seems  to  be  that  the 
insured  may  sue  on  the  policy  for  the  loss,  though  there  is  authority 
to  the  effect  that  the  suit  should  then  be  for  a  breach  of  the  building 
contract.*' 

563.  Payment  of  Loss  Generally. — ^If,  after  a  loss  of  goods  in  the 
hands  of  a  carrier  has  been  suffered,  the  insurer  pays  the  assured  a 
sum  equivalent  thereto,  but  takes  from  him  a  writing  declaring  that  he 
has  borrowed  such  sum  as  a  loan  pending  an  investigation  and  det«r- 
mination  whether  the  loss  is  one  for  which  the  carrier  should  be 
held  liable,  and  that  if  the  carrier  should  be  so  held,  the  assured  agrees 
to  return  such  sum,  when  and  to  the  extent  it  shall  be  recovered  from 
the  carrier,  the  transaction  constitutes  a  payment  of  the  loss,  and  not  a 
loan.**  The  payment  to  the  beneficiary  named  in  a  policy  of  the 
amount  due  thereunder  estops  the  insurer  from  afterwards  assert- 
ing that  the  beneficiary  was  not,  at  the  time  of  payment',  the  person 
entitled  to  it,  and  if  payment  is  made  by  check  it  cannot  defend  a 
suit  on  the  check  on  the  ground  that  the  beneficiary  was  not  en- 
titled thereto.*'  While  many  courts  hold  otherwise,**  the  better  rule 
would  seem  to  be  that  a  provision  in  an  insurance  policy  that  "the 
production  by  the  company  of  the  policy  and  of  a  receipt  for  the 
sum  assured,  signed  by  any  person  furnishing  proof  satisfactory  to 
the  company  that  he  or  she  is  the  executor  or  administrator,  husband 
or  wife,  or  relative  by  blood,  or  lawful  beneficiary  of  the  insured,  shall 
be  conclumve  evidence  that  such  sum  has  been  paid  to  and  received  by 
the  person  or  persons  lawfully  entitled  to  it/'  does  not  relieve  the 
insurer  when  it  has  paid  the  amount  of  the  policy  to  the  executor 
of  the  insured  instead  of  to  the  beneficiary  lawfully  entitled  to  it.*' 
Where  payment  of  an  adjusted  loss  has  been  made  and  accepted  the 
insured  cannot  recover  on  the  adjustment  an  additional  sum  by 
showing  that  both  parties  supposed  another  insurer  liable  for  a  portion 
of  the  loss,  which  was  a  mistake,  though  it  might  be  otherwise  in  an 
action  on  the  policy.*'  A  policy  providing  that  at  the  end  of  the  ton- 
tine period  the  holder  shall  be  entitled  to  "the  continuance  of  the 
policy  and  the  withdrawal  of  the  accumulated  surplus  either  in  (1) 

12.  Winston  v.  Arlington  Fire  Ins.  v.  Kidder,  162  Ind.  382,  70  N.  E.  489, 
Co.,   32  App.   Cas.    (D.   C.)    61,  20  66  L.R.A.  89,  1  Ann.  Cas.  509. 
L.R.A.(N.S.)   960,  16  Ann.  Cas.  104.  16.  Note:   20  L.R.A.(N.S.)    928  et 

13.  Home  Mut.  Fire  Ins.  Co.  v.  Gar-  seq. 

field,  60  111.  124,  14  Am.  Rep.  27.  17.  Smith  v.  Metropolitan  Life  Ins. 

Notes:  20  L.R.A.(N.S.)  961,  962;  16  Co.,  222  Pa.  St.  226,  71  Atl.  11,  128 

Ann.  Cas.  107.  A.  S.  R.  799,  20  L.R.A.(N.S.)  928  and 

14.  Lancaster   Mills    v.    Merchant's  note. 

Cotton-Press,  etc.,  Co.,  89  Tenn.  1,  14  18.  Saville  v.  .Stna  Ins.  Co.,  8  Mont 
S.  W.  317,  24  A.  S.  R.  586.  419,  20  Pac.  646,  3  L.R.A.  542. 

15.  Northwestern  Mnt.  Life  Ins.  Co. 
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cash  $544,  (2)  paid-up  insurance  $1,000,  (3)  an  auuuity"  entitles 
the  holder  to  the  cash  and  to  a  continuance  ,of  the  policy  for  the 
original  amount.** 

564.  Recovery  of  Payment. — ^Where  the  payment  of  a  loss  was 
procured  by  the  fraud  of  the  insured  the  amount  paid  may  he  re- 
covered back;  such  payment  cannot  be  regarded  as  a  waiver  of  the 
right  to  recover,  where  it  was  induced  by  false  representations  of  the 
insured  regarding  material  matters.*"  While  payment  made  under 
a  mistake  of  fact  ordinarily  may  be  recovered  back,  yet  where  the 
estate  of  an  absentee  has  been  administered,  and  the  insurer  of  his 
life,  rather  than  stand  suit  on  the  policy,  and  litigate  the  question  of 
death,  has  paid  the  loss  to  the  administrator,  the  money  thus  pmid 
cannot  be  recovered  back  when  it  thereafter  appears  that  the  absentee 
is  alive.  The  rule  that  money  paid  under  a  mutual  mistake  of  fact 
can  be  recovered  back  is  not  applicable  where,  under  an  assmnption 
of  fact  known  to  both  parties  to  be  doubtful,  a  voluntary  payment 
has  been  made  in  extinguishment  of  a  claim.*  Where  want  of  insur- 
able interest  is  the  basis  of  a  suit  to  recover  back  money  paid  in 
settlement  of  a  loss  the  insurer  has  the  burden  of  showing  want  of 
interest.  If  an  agent  of  the  assured  received  the  money  and  paid  it 
over  to  his  principals,  the  insurers  cannot  recover  it  from  him,  but 
must  look  to  the  principals.* 

565.  Release  or  Discharge  from  Liability;  Compromise. — ^A  policy 
of  insurance  is  not  a  liquidated  demand  which  cannot  be  satisfied  by 
the  payment  of  a-  sum  less  than  its  face  where  there  is  a  dispute 
whether  liability  under  it  exists,*  and  the  agreement  by  a  fire  insur- 
ance company  to  pay  a  certain  sum  in  compromise  of  a  claim  for  loss, 
when  made  after  an  opportunity  to  investigate,  and  without  fraud 
or  deception  on  the  part  of  the  insured,  cannot  be  defeated  by  proof 
of  a  subsequently  discovered  breach  of  warranty  of  the  policy.*  Even 
though  no  liability  exists  on  a  policy,  yet  if  the  insurer  promises  the 
insured  that  if  he  will  travel  and  labor  for  the  salvage  of  a  cargo 
it  will  pay  any  deficiency,  it  is  liable  on  its  promise.*    On  similar 

19.  Equitable  L.  Assur.  Soc.  of  Unit-  contrary.  11  L.RJ^.(N.S.)  234  note; 
ed  States  v.  Moulh,  145  Ky.  160,  746,  13  Ann.  Cas.  411  note. 

140  S.  W.  157,  141  S.  W.  37,  Ann.  2.  Hooper  v.  Robinson,  98  U.  S.  528, 

Cas.  1913B  661.  25  U.  S.  (L.  ed.)  219. 

20.  Palatine  Ins.  Co.  of  London  v.  3.  Manhattan  Life  Ins.  Co.  v.  Bnrke, 
Kehoe,  197  Mass.  354,  83  N.  E.  866,  69  Ohio  St.  294,  70  N.  E.  74,  100  A. 
125  A.  S.  R.  375,  14  Ann.  Cas.  690,  S.  R.  666. 

15  L.R.A.(N.S.)  1007.  4.  Stache  v.  St.  Paul  Fire,  ete.,  Ins. 

1.  New  York  Life  Ins.  Co.  v.  Chit-  Co.,  49  Wis.  89,  5  N.  W.  36,  35  Am. 

tenden,  134  la.   613,  112  N.  W.  96,  Rep.  772. 

120  A.  S.  R.  444,  13  Ann.  Cas.  408,  5.  Willeta  v.  Sun  Mut.  Ins.  Co-  45 

11  L.R.A.(N.S.)  233.  N.  T.  45,  6  Am.  Rep.  31. 

There  is  some  slight  authority  to  the 
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principles  a  compromise  agreement  whereby  a  benefit  society  against 
which  suit  has  been  brought  by  a  beneficiary  on  a  certificate  issued 
upon  the  life  of  a  person  who  has  not  been  seen  or  heard  of  for  nearly 
ten  years  agrees  to  pay  the  beneficiary  a  certain  sum  at  once,  and  to 
place  the  remainder  of  the  insurance  in  trust,  to  be  held  for  a  certain 
time,  at  the  end  of  which  it  shall  be  paid  to  the  beneficiary  if  in  the 
meantime  the  insurer  cannot  prove  beyond  a  reasonable  doubt  that 
the  insured  is  living,  entitles  the  beneficiary  to  the  agreed  cash 
payment,  although  before  it  is  actually  paid  over  the  insured  is  proved 
to  be  living,  where  the  beneficiary  has  not  been  guilty  of  any  fraud  in 
the  matter,  but  has  acted  in  good  faith.'  Where  an  insurer  induces 
one  entitled  to  be  paid  for  a  loss  under  a  policy  to  accept  less  than  is 
due  by  a  fraudulent  misrepresentation  of  the  facts,  the  compromise 
may  be  avoided  and  the  full  amount  recovered,'  and  this  has  been  held 
to  be  true  as  to  a  misrepresentation  with  reference  to  the  legal  rights 
of  the  insured  under  the  policy,*  though  other  courts  have  considered 
such  a  misrepresentation  not  actionable.'  A  compromise  cannot,  how- 
ever, be  vacated  on  the  ground  that  the  plaintiff  signed  a  contract  of 
release  without  knowing  its  contents  and  accepted  a  check  from  the 
insurance  company  in  the  supposition  that  he  was  receiving  payment 
of  his  policy,  if  it  appears  that,  though  he  did  not  read  the  release,  he 
understood  that  the  agents  of  the  insured  were  there  to  settle  the  entire 
claiiQ  and  had  no  other  purpose,  and  that  by  signing  and  delivering 
the  release  and  surrendering  the  policy  he  was  assenting  to  a  settle- 
ment for  the  amount  paid.*"  The  rights  of  a  mortgagee  in  a  policy 
payable  to  him  "as  his  mortgage  interest  may  appear"  cannot  be 
defeated  by  an  accord  and  satisfaction  between  the  insurer  and  the 
owner  of  the  premises,  who  procured  the  policy  in  his  own  name.** 
Nor  can  a  consignee  bar  his  consignor's  right  of  action  on  an  open 
policy  by  acts  short  of  receiving  payment  of  the  amount  due,  or  of 
canceling  the  policy;  therefore,  the  fact  that  the  consignee  failed  to 
enter  on  such  open  policy  the  name  of  his  consignor  will  not  discharge 

6.  Sears  v.  Grand  Lodge,  etc.,  163  of  St.  Louis,  132  N.  Y.  49,  30  N.  E. 
N.  Y.  374, 57  N.  E.  618,  60  L.B.A.  204.  254, 28  A.  S.  R.  548. 

7.  Industrial  Mut.  Indemnity  Co.  v.  9.  Georgia  Home  Ins.  Co.  v.  Warten, 
Thompson,  83  Ark.  574, 104  S.  W.  200,  113  Ala.  479,  22  So,  288,  59  A.  S.  R. 
U9  A.  S.  R.  149,  10  L.RJ^.(N.S.)  129;  Thompson  v.  Phoenix  Ins.  Co., 
1064;  McLean  v.  Equitable  Life  Assur.  75  Me.  55,  46  Am.  Rep.  357  and  note 
Soc.  of  United  States,  100  Ind.  127,  50  (effect  of  nonoccupancy). 

Am.  Rep.  779;  Titus  V.  Rochester  Ger-  10.  Manhattan  Life  Ina.  Co.  v. 
man  Ins.  Co.,  97  Ky.  567,  31  S.  W.  127,  Burke,  69  Ohio  St.  294,  70  N.  B.  74, 
53  A.  S.  R.  426,  28  L.R.A.  478.  100  A.  8.  R.  666.    And  see  Georgia 

8.  Industrial  Mut.  Indemnity  Co.  v.  Home  Ins.  Co.  v.  Warten,  113  Ala.  479, 
Thompson,  83  Ark.  574, 104  S.  W.  200,  22  So.  288,  59  A.  S.  R.  129. 

119  A.  S..  R.  149,  10  L.R.A.(N.S.)  11.  Hathaway  v.  Orient  Ins.  Co.,  134 
1064;  Berry  v.  American  Cent.  Ins.  Co.  N.  T.  409,  32  N.  E.  40, 17  L.R.A.  514. 
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the  insurer.*'  If  an  assured  compromises  his  claim  and  accepts  a 
less  sum  than  that  due,  in  consideration  of  the  promise  of  the  insurer 
not  to  prosecute  the  former  on  a  charge  of  burning  the  property 
insured,  the  consideration  is  illegal  and  the  compromise  void,  and 
the  assured,  without  any  rescission,  may  maintain  an  action  upon 
his  policy  as  though  such  compromise  had  not  been  effected.*'  It 
would  seem  that  an  insured,  after  accepting  a  sum  of  money  in 
settlement  of  a  disputed  loss,  cannot  rescind  the  settlement  on  the 
ground  that  it  was  procured  by  fraud,  without  first  returning  <he 
money  received.**  If  the  insured,  who  has  received  a  draft  in  com- 
promise of  his  claim,  seeks  to  set  aside  such  compromise,  and  to 
recover  in  disregard  thereof,  it  is  sufficient  for  him  to  offer,  in  his 
complaint,  to  surrender  the  draft,  and  to  follow  his  offer  by  pro- 
ducing the  draft  in  court  upon  the  trial,  and  depositing  it  with  the 
clerk,  to  be  delivered  to  the  defendant.*' 

566.  Damages  for  Refusal  of  Payment. — Ordinarily  in  an  action 
on  an  insurance  policy  the  plaintiff  cannot  recover  special  damages 
for  the  detention  of  the  money  due  to  him  beyond  what  the  law 
allows  as  interest.*'  In  some  jurisdictions,  however',  statutes  have 
been  enacted  imposing  a  penalty  on  insurance  companies  acting  in 
bad  faith  for  delay  in  paying  a  claim,  consisting  of  damages  and  an 
attorney's  fee,  and  such  statutes  have  been  held  constitutional,*'  even 
as  applied  to  contracts  made  before  the  enactment  of  the  statute.*' 
Where  there  is  good  reason  to  doubt  the  liability  of  the  insurer  it 
should  not,  however,  be  mulcted  in  damages  for  nonpayment  of  the 

12.  Ballard  v.  Merchants'  Ins.  Co.,  ing  62  Neb.  213,  86  N.  W.  1070,  97 
9  La.  258,  29  Am.  Dec.  444.  A.  8.  R.  624;  WiDiamson  v.  Liverpool, 

13.  Springfield  Fire,  etc.,  Ins.  Co.  v.  etc.,  Ins.  Co.,  141  Fed.  54,  72  C.  C.  A. 
Hull,  51  Ohio  St.  270,  37  N.  E.  1116,  542,  5  Ann.  Cas.  402  and  note;  Tillis 
46  A.  S.  R.  571,  25  L.R.A.  37.  v.  Liverpool,  etc.,  Ins.  Co.,  46  Fla.  268, 

14.  Harkey  v.  Mechanics',  etc.,  Ins.  35  So.  171,  110  A.  S.  R.  89;  Hartford 
Co.,  62  Ark.  274,  35  S.  W.  230,  54  Fire  Ins.  Co.  v.  Redding,  47  Fla.  228, 
A.  S.  R.  295  and  note.  See,  however,  37  So.  62, 110  A.  S.  R.  118,  67  LJI.A. 
Industrial  Mut.  Indemnity  Co.  v.  518;  L'Engle  v.  Scottish  Uniorf,  etc., 
Thompson,  83  Ark.  574, 104  S.  W.  200,  Ins.  Co.,  48  Fla.  82,  37  So.  462,  111 
119  A.  S.  R.  149,  10  L.R.A.(N.S.)  A.  S.  R.  70,  5  Ann.  Cas.  748,  67  L.R.A. 
1064.  581;  Harp  v.  Fireman's  Fund  Ins.  Co., 

16.  Berry   v.   American   Cent.    Ina.  130  Qa.  726,  61  S.  E.  704,  14  Ann. 

Co.,  132  N.  Y.  49,  30  N.  E.  254,  28  Cas.  299  and  note,  overruling  Phoenix 

A.  S.  R.  548.  Ins.  Co.  v.  Schwartz,  115  Ga.  112,  41 

16.  New  Orleans  Ins.  Assoc,  v.  Piag-  S.  E.  240,  90  A.  S.  R.  98,  57  L.R.A. 
gio,  16  Wall.  378,  21  U.  S.  (L.  ed.)  752 ;  Continental  Fire  Ins.  Co.  v.  Whit- 
358.  aker,  112  Tenn.  151,  105  A.  S.  R.  916, 

17.  Fidelity    Mut.    Life    Assoc,    v.  64  L.R.A.  451. 

Mettler,  185  U.  S.  308,  22  S.  Ct.  662,  18.  Supreme  Ruling,  etc.  v.  Snyder, 
46  U.  S.  (L.  ed.)  922;  Farmers',  etc.,  227  U.  S.  497,  33  S.  Q.  292,  57  U.  S. 
Ins.  Co.  V.  Dobney,  189  U.  S.  301,  23  (L.  ed.)  611,  affirming  122  Tenn.  248, 
S.  Ct.  565, 47  U.  S.  (L.  ed.)  821,  affirm-  122  S.  W.  981,  45  L.B.A.(N.S.)  209. 
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loss.**  Accordingly  if  questions  of  law  made  in  an  action  to  recover 
insurance  are  of  such  character  as  to  acquit  the  insurer  of  bad  faith 
in  refusing  to  pay  the  loes  within  the  time  limited  by  law,  he  is  not 
liable  for  damages  and  attorneys'  fees  required  by  him  to  be  paid  in 
case  he  refuses  in  bad  faith  to  pay  the  loss  within  sixty  days  after 
demand,**  but  escape  from  liability  to  statutory  penalty  of  damages 
and  attorneys'  fees,  for  failure  promptly  to  settle  a  claim  on  an 
insurance  policy,  cannot  be  had  because  a  physician's  certificate  fur- 
nished as  part  of  the  proof  of  loss  indicated  that  the  loss  was  not 
covered  by  the  policy.* 

XXrV.  Contribution  and  Subeogation 

567.  Contribution  between  Insurers. — ^It  is,  of  course,  settled  that 
one  of  several  co-insurers  of  the  same  property  who  has  paid  more 
than  his  share  of  the  loss  is  entitled  to  contribution  from  his  co-in- 
surers,* determined  by  the  proportion  borne  by  each  policy  to  the 
aggregate  amount  of  all  the  policiea  upon  the  property,*  and  the 
only  question  which  can  arise  is  with  reference  to  who  are  co-insurers 
under  this  rule.  Where  a  warehouseman  haa  insured  goods  held  by 
hira  for  the  benefit  of  himself  and  the  owner,  and  the  owner  has 
obtained  like  insurance,  clearly  a  case  for  contribution  between  the 
insurers  exists.*  Where  a  bailee's  agent,  under  a  contract  to  procure 
insurance  on  the  property,  insures  only  part  of  it  for  the  benefit  of 
himself,  his  principal  and  the  owners,  and  part  of  the  owners  insure 
their  interests  in  a  separate  company  for  their  own  benefit,  in  case 
of  loss  the  first  insurance  will  be  applied  to  the  risks  covered  by  it 
alone,  to  wit,  those  of  the  bailee  and  owners  uninsured  by  the  other 
company  and  thus  incidentally  to  the  benefit  of  the  agent,  before 
contribution  will  be  enforced  in  favor  of  the  second  insurer  towards 
paying  the  loss  of  the  owners  insured  by  it.*  In  a  case  of  contribut- 
ing policies,  adjustments  of  loss  made  by  an  expert  may  be  sub- 
mitted to  the  jury,  not  as  evidence  of  the  facts  stated  therein,  or  as 
obligatory,  but  for  the  purpose  of  assisting  the  jury  in  calculating 
the  amount  of  liability  of  the  insurer  upon  the  several  hypotheses  of 
fact  mentioned  in  the  adjustment,  if  they  find  either  hypothesis 
correct.' 

19.  Workman   v.  Insurance  Co.,  2  etc.,  Ins.  Co.,  9  La.  27,  29  Am.  Dec. 
La.  507,  22  Am.  Dec.  141.  433. 

20.  Phenix  Ins.  Co.  v.  Clay,  101  Ga.      Note:  28  Am.  Dec.  121. 

331,    28    S.   E.    853,    65    A,    S.    R.      4.  Home  Ins.  Co.  v.  Baltimore  Ware- 
307.  house  Co.,  93  U,  S.  527,  23  U.  S.  (L. 

1.  Fidelity,  etc.,  Co.  v.  Meyer,  lOG   ed.)   868. 

Ark.  91,  152  S.  W.  995,  44  L.R.A.  5.  Deming    v.    Merchants'    Cotton- 

<N.S.)  493.  Press,  etc.,  Co.,  90  Tenn.  306, 17  S.  W. 

2.  See  Contribution,  vol.  6,  p.  1048.  89,  13  L.R.A.  518. 

3.  Millandon    v.    Western    Iklarine,  6.  Home  Ins.  Co.  v.  Baltimore  Wai»- 
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568.  Subrogation  of  Insurer  Generally. — On  payment  of  a  loss  the 
insurer  acquires  the  right  to  he  suhrogated  pro  tanto  to  any  right 
of  action  which  the  insured  may  have  against  any  tiaid  person  whose 
wrongful  act  or  neglect  caused  the  loss.'  This  right  includes  the 
subrogation  of  the  insurer  to  any  cause  of  action  which  the  insured 
has  against  a  carrier  whose  failure  of  duty  caused  the  loss,  as  the 
carrier  is  primarily  and  the  insurer  only  secondarily  liable,*  and  the 
insurer  also  is  subrogated  to  the  property  owner's  statutory  right  of 
recovery  against  a  railroad  company  for  setting  out  fire  by  the  oper- 
ation of  its  road.^  Likewise  an  insurer  of  internal  revenue  stamps 
may  recover,  in  the  name  of  the  owner,  from  the  government  for 
their  loss.*'  The  insurer  is  subrogated  only  to  such  rights  as  the 
insured  possessed,**  and  the  right  of  the  insurer  against  the  wrong- 
doer may  be  defeated  by  the  act  of  the  insured,  prior  to  the  loa?. 
or  even  after  the  loss,**  in  releasing  the  wrongdoer  from  any  lia- 

house  Co.,  93  U.  S.  527,  23  U.  S.  -(L.  Ins.  Co.,  129  U.  S.  397,  9  S.  Ct.  469, 

«d.)  868.  32  U.  S.  (L.  ed.)  788;  Wager  v.  Provi- 

7.  The  Potomac,  105  U.  S.  630,  26  dence  Ins.  Co.,  150  U.  S.  99,  14  S.  Ct. 
U.  S.  (L.  ed.)  1194;  Phoenix  Ins.  Co.  55,  37  U.  S.    (L.  ed.)    1015;   Fayei- 
V.  Erie,  etc.,  Co.,  117  U.  S.  312,   6  weather  v.  Phenix  Ins.  Co.,  118  N.  Y 
S.  Ct.  750,  1176,  20  U.  S.   (L.  ed.)  324,  23  N.  E.  192,  6  L.R.A.  805. 
873;  St,  Louis,  etc.,  R.  Co.  v.  Commer-  Note:  44  A.  S.  R.  734  et  seq. 

cial  Union  Ins.  Co.,  139  U.  S.  223,  11  No  such  right  exists  where  the  car- 

S.  Ct.  554,  35  XJ.   S.    (L.  ed.)   154;  rier  is  actually  and  in  terms  the  party 

Travelers'  Ins.  Co.  v.  Great  Lakes  En-  insured.   Wager  v.  Providence  Ins.  Co., 

gineering  Works  Co.,  107  C.  C.  A.  20,  150  U.  S.  99,  14  S.  Ct.  55,  37  U.  S. 

184  Fed.  426,  36  L.R.A.(N.S.)    60;  (L.  ed.)   1015. 

Egan  V.  British,  etc..  Marine  Ins.  Co.,  9.  British   American   Assur.   Co.   v. 

193  111.  295,  61  N.  E.  1081,  86  A.  S.  Colorado,  etc.,  R.  Co.,  52  Colo.  580, 

R.  342;  Packham  v.  German  Fire  Ins.  125  Pac.  508,  1135,  41  L.B.A.(N.S.> 

Co.,  91  Md.  515,  46  Atl.  1066,  80  A.  1202;  Hart  v.  Western  R.  Co.,  13  Mete. 

S.  R.  461,  50  L.R.A.  828;  Fire  Asso-  (Mass.)  99,  46  Am.  Dec.  719. 

ciation  of  Philadelphia  v.  Wells,  84  N.  10.  United  States  v.  American  To- 

J.  Eq.  484,  94  Atl.  619,  L.R.A.1916A  bacco  Co.,  166  U.  S.  468,  17  S.  Ct, 

1280  and  note;  Connecticut  Fire  Ins.  619,  41  U.  S.  (L.  ed.)  108L 

Co.  V.  Erie  R.  Co.,  73  N.  Y.  399.  29  11.  St.  Louis,  etc.,  R.  Co.  v.  Com- 

Am.  Rep.  171;  Home  Mut.  Ins.  Co.  v.  mercial  Union  Ins.  Co.,  139  U.  S.  22.^, 

Oregon  Ry.  etc.,  Co.,  20  Ore.  569,  26  11  S.  Ct,  554,  35  U,  S.  (L.  ed.)  154; 

Pac.  857,  23  A,  S.  R.  151;  Mobile  Ins.  Wager  v.  Providence  Ins.  Co.,  150  U. 

Co.  V.  Columbia,  etc.,  R.  Co.,  41  S.  C.  S.  99,  14  S.  Ct.  55,  37  U.  S.  (L.  ed.) 

408, 19  S.  E.  858,  44  A.  S.  R.  7*25  and  1015;  New  York,  etc.,  R.  Co.  v.  Roper, 

note;   Brown  v,  Vermont  M,       Fire  17G  Tnd.  497,  96  N.  E.  468,  36  L.R.A. 

Ins.  Co.,  83  Vt.  161,  74  Atl.  lOCl,  29  (N.S.)  92;  Greenwich  Ins.  Co.  v.  Louis- 

L.R.A.(N.S.)  698.  ville,  etc.,  R.   Co.,  112  Kv.  598,   66 

Notes:  Ann.  Cas.  1913C  1180  (bur-  S.  W.  4ll,  67  S.  W.  16,  99  A.  S.  R. 

glary   insurance) ;    Ann.    Cas.    1914A  313,  56.L.B.A.  477. 

1096.  Note:  44  A.  S.  R.  734  et  seq, 

8.  Hall  V.  Nashville,  etc.,  R.  Co.,  12.  Illinois  Cent.  R.  Co.  v.  Hicklin, 
13  Wall.  367,  20  U.  S.  (L.  ed.)  594;  131  Ky.  624,  115  S.  W.  752,  23  L.R.A, 
Liverpool,  etc,  Steam  Co,  v,  Phenix  (N,S,)  870. 
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biliiy  or  giving  him  the  benefit  of  any  insurance,^*  or  by  a  recov- 
ery of  the  amount  of  the  loss  by  the  insured,*^  unless,  in  tiie  case 
of  a  release  after  loss,  the  wrongdoer  settles  with  the  insured  with 
full  knowledge  of  the  insurer's  right  of  subrogation.*'  A  formal 
release  executed  to  one  liable  for  a  loss  by  fire  has  been  held  not 
to  defeat  the  insurer's  rights  by  virtue  of  subrogation,*'  and  where 
the  insured  releases  the  wrongdoer  reserving  in  the  release  his  rights 
against  the  insurer,  the  reservation  necessarily  includes  the  right  of 
the  insurer  to  sue  the  wrongdoer,  otherwise  the  reservation  would  be 
ineffective.*'  Notwithstanding  the  effect,  as  between  wrongdoer  and 
insurer,  of  a  settlement  with  the  insured,  if  the  insured  by  his  own 
act  absolutely  and  without  reservation  releases  the  wrongdoer,  he 
thereby  discharges  the  insurer  to  the  fuH  extent  to  which  he  has 
defeated  the  insurer's  remedy  over  by  right  of  subrogation,*'  and 
if,  after  an  insurer  has  paid  a  loss  under  its  policy,  the  insured 
receives  satisfaction  from  the  wrongdoer  for  the  amount  to  which 
the  insurer  was  entitled  to  subrogation  the  insurer  has  a  right  of 
action  against  him  to  recover  the  same.*'  But  an  insurer  which  under- 
takes to  indemnify  the  assured,  with  full  knowledge  of  an  antecedent 
settlement  between  him  and  the  party  causing  the  injury,  does  so  at 
its  peril,  is  a  mere  volunteer,  and  cannot  recover  of  the  assured  under 
the  subrogation  clause  of  the  contract.**  The  refusal  of  the  insured 
to  mak&  afi,  assignment  to  the  insurers  of  a  cause  of  action  against 
a  wropgdq^  through  whose  negligent  act  a  loss  occurred  is  no  defense 
to  an  action  on  the  policy,  in  the  absence  of  an  express  covenant 
by  the  insured  to  assign.  Subrogation  in  such  a  case  is  the  legal 
effect  of  payment.*  But  where  the  policy  contains  a  covenant  to 
assign,  his  refusal  to  do  so  justifies  a  refusal  to  pay  the  amount  of 

13.  Phoenix  Ins.  Co.  v.  Erie,  etc.,  etc.,  Ry.,  82  Vt.  390,  73  Atl.  1073,  18 
Transp.  Co.,  117  U.  S.  312,  6  S.  Ct  Ann.  Cas.  708. 

750,  1176,   29   U.   S.    (L.   ed.)    873;  16.  Hart  v.  Western  R.   Corp.,  13 

Liverpool,  etc.,  Steam  Co.  t.  Pheniz  Mete.   (Mass.)  99,  46  Am.  Dec.  719. 

Ins.  Co.,  129  V.  8.  397,  9  S.  Ct.  469,  17.  Connecticnt  Fire  Ins.  Co.  v.  Erie 

32  v.  S.  (L.  ed.)  788;  Jackson  Co.  v.  Ry.  Co.,  73  N.  Y.  399,  29  Am.  Etep. 

Boylston  Mut.  Ins.  Co.,  139  Mass.  508,  171. 

2  N.  E.  103,  52  Am.  Rep.  728.  18.  Packham  v.  German  Fire  Ins. 

Note:  6  L.R.A.  805.  Co.,  91  Md.  515,  46  AO.  1066,  80  A. 

14.  Packham  v.  German  Fire  Ins.  S.  R.  461,  50  L.R.A.  828. 

Co.,  91  Md.  515,  46  Atl.  1066,  80  A.  19.  Newcomb  v.  Cincinnati  Ins.  Co., 
S.  R.  461,  50  L.RA,-  828.  22  Ohio  St  382, 10  Am.  Rep.  746. 

Where  the  suit  was  for  the  entire  Note:  41  L.R.A.(N.S.)  720  ct  seq. 
loss  the  fact  that  the  loss  on  some  20.  Weaver  v.  New  Jersey  Fidelity, 
property  was  excluded  in  computing  etc.,  Ins.  Co.,  56  Colo.  112,  136  Pao. 
the  damages  is  immaterial.  Packham  1180,  51  L.R.A.(N.S.)  414. 
V.  German  Fire  Ins.  Co.,  91  Md.  515,  1.  Insuranoe  Co.  of  North  America 
46  Atl.  1066,  80  A,  S.  E.  461,  50  v.  PideUty  Titie,  etc.,  Co.,  123  Pa.  St. 
L.B.A.  828.  523,  16  Atl.  791,  10  A.  S.  R.  546,  2 

16.  Cnahman,   etc.,   Co.  ▼.   Boston,  L.R.A..586. 
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th«  loes  under  the  policy.*  The  right  of  an  insorer  to  be  8alm)gated 
to  a  cause  of  action  which  the  aasurad  has  against  a  wrongdoer 
through  whose  tort  the  Iobb  insured  against  was  brought  about  is 
not  impaired  by  the  fact  that  the  insurer  was  a  party  to  an  unlawful 
combination  to  fix  rates  of  insurance,  though  there  is  a  statute  avoid- 
ing all  contracts  made  by  members  of  such  a  combination  for  any 
purpose  relating  to  the  business  thereof,*  nor  is  the  right  of  a  {anag^ 
corporation  defeated  by  the  fact  that  it  was  not  legally  bound  to  pay 
the  loss,  or  by  the  invalidity  of  a  formal  assignment  to  it  of  the  n^t 
to  damages,*  and  obviously  the  negligence  of  the  insurer  in  assum- 
ing the  risk  under  the  policy  is  no  defense  in  an  action  against  the 
wrongdoer.'  A  settlement  of  a  suit  for  unliquidated  damages,  brought 
by  an  insured  person  against  a  party  causing  the  loss  of  insmed 
property,  when  made  with  the  approval  of  a  majority  of  the  insur- 
ance companies  interested  in  the  matter,  cannot  be  complained  of 
by  other  companies  that  have  had  a  right  to  come  in  to  the  suit  and 
have  refused  to  do  so,  and  it  is  proper  to  deduct  from  the  recovery 
the  fees  of  the  attorney  for  the  plaintiff.*  Again,  where  the  insured 
accepts,  on  settlement,  damages  from  the  wrongdoer  which,  added  to 
the  amount  of  the  insurance,  is  less  than  the  amount  of  his  loss  and 
expenses  of  litigation,  the  insurer,  having  made  no  effort  to  intervene 
and  protect  his  own  rights,  though  requested  so  to  do,  can  recover 
nothing  from  the  insured.'  An  adjuster  of  an  insurance  company 
has  no  power  to  consent  to  the  extinguishment  of  the  insurer's  right 
of  subrogation.' 

569.  Subrogation  to  Rights  of  Mortgagee  or  Lienor. — ^In  the  case 
of  a  policy  procured  by  a  mortgagee  for  his  own  benefit,  containing 
no  provision  for  subrogation,  the  better  rule  seems  to  be  that  on 
payment  of  the  loss  the  insurer  is  entitled  to  be  sulm>gated  to  the 
mortgagee's  rights,*  except  that  where  the  mortgage  exceeds  the  loss 
it  should  pay  the  excess  before  it  is  entitled  to  an  assignment.** 

2.  Niagara  Fire  Ins.  Co.  v.  Fidelity  grove,  85  Kan.  296,  116  Pac  819,  41 

TiUe,  etc.,  Co.,  123  Pa.  St.  516, 16  Atl.  L.R.A.{N.S.)  719  and  note. 

790,  10  A.  S.  R.  543,  8.  Packham  v.  German  Fire  Ins.  Co.. 

5.  Freed  v.  American  Fire  Ins.  Co.,  01  Md.  515,  46  Atl.  1066,  80  A.  S.  R. 
90  Miss.  72,  43  So.  947,  122  A.  S.  R.  461,  50  LJt.A.  828. 

307,  11  L.RJL.(N.S.)  368.  9.  Carpenter  v.  Providence  Wash- 

4.  St.  Lonis,  etc.,  R.  Co.  v.  Phila-  ington  Ins.  Co.,  16  Pet  495,  10  U.  S. 

delphia  Fire  Ass'n,  60  Ark.  325,  30  (L.  ed.)  1044;  Baker  v.  Monumental 

8.  W.  350,  28  L.R.A.  83.  Sav.  etc.,  Ass'n,  58  W.  Va.  408,  62 

6.  United  SUtes  Casualty  Co.  v.  8.  W.  403, 112  A.  8.  R.  996,  3  L.R.A. 
Bagley,  129  Midi.  70,  87  N.  W.  1044>  (N.S.)  79  and  note;  Gillespie  v.  Scot- 
95  A.  S.  R.  424,  55  L.R.A.  616.  tish  Union,  etc.,  Ins.  Co.,  61  W.  Va. 

6.  Svea  Assnr.  Co.  of  Gothenburg  v.  169,  56  S.  E.  213, 11  L.R.A.(N.S.)  143 
Packham,  92  Md.  464,  48  Atl.  359,  52  and  note. 

L.R.A.  95.  Note :  54  Am.  Dee.  697. 

7.  Shawnee  Fire  Ins.  Co.  v.  Cos-      10.  Phoenix  Ins.  Co.  v.  First  Nat 
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There  are,  however,  easee  denying  this  right  of  the  insurer,**  and 
there  would  seem  to  be  good  ground  far  so  doing  where  the  policy 
was  procured  under  a  provision  in  the  mortgage  entitling  the  mort- 
gagee to  reimbursement  for  the  premiums,  as  subrogation  is  subject 
to  the  equities  existing  between  the  debtor  and  the  creditor  to  whose 
rights  subrogation  is  had,*'  but  even  in  the  latter  case  some  courts 
permit  subrogation  where  the  policy  contains  a  subrogation  clause.*' 
While  one  issuing  a  policy  of  insurance  at  the  instance  of  a  prop- 
erty owner,  with  a  clause  making  it  payable  to  a  lien  holder,  as  his 
interest  may  appear,  is  not,  upon  paying  a  loss  to  the  latter  after 
the  policy  has  been  forfeited  as  to  the  owner,  entitled  to  subrogation 
to  the  lien,**  yet  if  the  insurer  denies  liability  to  the  assured  on 
the  ground  that  he  procured  the  policy  by  fraud,  but  offers  to  pay 
to  the  mortgagee  the  amount  of  the  mortgage  debt  on  condition  .of 
being  subrogated  to  the  lien  of  the  mortgage,  and  the  defense  of 
fraud  is  established  in  a  suit  brought  by  the  assured  on  the  policy, 
the  insurer  is  entitled  to  subrogation.**  And  policies  usually  pro- 
vide, in  protecting  a  mortgagee  against  the  acts  of  the  mortgagor, 
that  if  the  mortgagor's  right  to  recover  be  defeated  the  insurer  shall 
be  subrogated  to  the  mortgagee's  rights,  and  such  a  provision  is 
given  effect.**  A  provision  in  one  of  several  insurance  policies  on 
mortgaged  property,  that,  in  case  the  insurer  is  compelled  to  make 
payment  to  the  mortgagee  when  it  is  under  no  liability  to  the  mort- 
gagor,'it  shall  be  subrogated  to  the  mortgagee's  security,  does  not 
make  the  insurer  a  siurety  for  the  mortgage  debt,  so  as  to  entitle  it 
to  challenge  settlements  made,  while  it  was  contesting  its  liability 
on  its  own  policy,  by  the  mortgagee  with  other  insurers,  or  charge 
him  with  sums  which  he  might  have  received,  but  failed  to  receive, 
from  such  policies.*'  And  a  title  insurer  compelled  to  pay  a  mechan- 
ic's lien  is  entitled  to  be  subrogated  to  the  rights  of  the  insured 
against  one  who  has  agreed  to  indemnify  him  against  such  claims.** 

Bank,  85  Va.  765,  8  S.  B.  719,  17  A.  149  Pac.  642,  L.R.A.1916A  666  and 
S.  R.  101,  2  L.R.A.  67.  note. 

11.  King  V.  State  Mut.  Fire  Ins.  Co.,  „15-  -Etna  Life  Ins.  Co.  v.  National 

7  Cnsh.  (Mass.)  1,  54  Am.  Deo.  683  S^'SS  ^'i^  ^^^°;\^^^^^-  ^^'  ^^^ 
and  note  ^.  W.  553,  L.R.A.1916A  784. 

Note:  3  L.R.A.(N.S.)  79.  "•  Spnf&fl^d  Fire,  etc..  Ins.  Co. 

12.  Nelson  v.  Bound  Brook  Mut.  ?h^lf  r^f  «?;  ^'.f  df^' fifv  ^^4 
TK^  T„.  p«  /!!»  V  T  TO/.  9fi«  11  Ulster  County  Sav.  Inst.  v.  Leake,  73 
T^  mi    ^  X    R    H   Jn«^'        '        N.  Y.  161,  29  Am.  Rep.  115;  GiUes- 

■i;  .     'J  A      r^      oTSI  a,^  pie  V.  Scottish  Union,  etc.,  Ins.  Co., 

Note:  54  Am.  Dec.  697,  698.  gl  W.  Va.  169, 56  S.  E.  213, 11  L.R.A. 

13.  Foster  v.  Van  Reed,  70  N.  Y.  19,   (N.S.)  143  and  note. 

26  Am.  Rep.  544.  17.  New  Hampshire  Fire  Ins.  Co. 

14.  Philadelphia  Fire  Ass'n  v.  Pat-  of  Manchester  v.  National  Life  Ins.  Co. 
ton,  16  N.  M.  304,  107  Pac.  679,  27  of  Montpelier,  50  C.  C.  A.  188,  112 
L.R.A.(N.S.)  420;  Milwaukee  Mechan-  Fed.  199,  57  L.R.A.  692. 

108*  Ins.  Co.  V.  Ramsey,  76  Ore.  670,      18.  Note:  Ann.  Ca8.1914D  644. 
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570.  Snbrogation  under  Marine  Policy. — Aa  in  the  case  of  fire 
policies,  discussed  in  the  preceding  paragraphs,  a  marine  insurer  is 
entitled  to  he  subrogated  pro  tanto  to  the  claims  of  the  insured  against 
a  third  person  primarily  liable  for  the  loss.**  Although  the  insurer 
of  a  vessel  does  not  participate  in  a  libel  against  another  vessel  caus- 
ing the  loss  commenced  by  the  insured  without  notice  to  the  insurer 
or  request  that  he  become  a  party  to  the  proceeding,  he  is  entitled  to 
share  the  amount  recovered  in  the  suit.**  There  is  authority  to  the 
effect  that  under  a  valued  policy  the  insurer  is  entitled  to  recover 
the  full  amount  paid  to  the  insured  by  the  wrongdoer.  The  better 
opinion  seems,  however,  to  be  that  the  insurer  is  entitled  to  recf^er 
only  the  amount  it  has  paid.* 

571.  Subrogation  under  Life  or  Accident  Policy. — There  seenw  to 
be  little  doubt  that  a  life  insurance  company  cannot  recover  of  one 
who  has  caused  the  death  of  an  insured  the  amount  which  it  ha.s 
thereby  been  compelled  to  pay.*  Nor,  in  the  absence  of  a  stipula- 
tion in  the  policy  to  that  effect,  is  an  insurance  company  subrogated, 
on  the  payment  of  an  accident  policy,  to  the  rights  of  the  insured 
against  the  one  who  caused  the  injury,  since  accident  insurance,  unlike 
fire  insurance,  is  not  an  indemnity  contract,  but  an  investment  coii 
tract,  in  which  the  only  parties  concerned  are  the  insurer  and  tht 
insured  or  the  beneficiary.' 

572.  Subrogation  under  Guaranty  or  Liability  Policy. — ^An  msurear 
against  the  liability  of  an  employer  on  paying  a  loss  may,  according 
to  some  courts,  recover  from  a  third  person  whose  active  negligence 
caused  the  loss  for  the  damage  sustained  thereby.*  An  insurer  o4 
an  automobile  who  had,  in  accordance  with  a  provision  of  the  policy^ 
become  subrogated  to  the  claim  of  the  owner  for  damages  thereto 
against  a  street  railway  company  before  the  institution  by  such 
owner  of  a  suit  for  personal  injuries  growing  out  of  the  same  acci- 
dent, in  which  a  judgment  has  been  recovered,  is  not  precludeii 
thereby  from  maintaining  an  action.* 

19.  Garrison  v.  Memphis  Ins.   Co.,  Am.  Dec.  571. 

19  How.  312,  15  U.  S.  (L.  ed.)  656;  Note:  36  L.R.A.(N.S.)  60,  61. 

Clark  V.  Wilson,  103  Mass.  219,  4  Am.  8.  Gatzweiler  v.  Milwaukee  Electric 

Rep.  532.  B.  etc.,  Co.,  136  Wis.  34,  116  N.  W. 

20.  Egan  v.  British,  etc.,  Ins.  Co.,  633,  128  A.  S.  R.  1057,  16  Ann.  Gas. 
193  HI.  295,  61  N.  E.  1081,  86  A,  S.  633  and  note,  18  L.R.A.(N.S.)  211  and 
R.  342.  note. 

1.  Note:  41  L.R.A.(N.S.)  723,  724.  4.  Travelers'  Ins.  Co.  v.  Great  Lakes 

2.  Mobile  Life  Ins.  Co.  v.  Brame,  Engineering  Works  Co.,  184  Fed.  426, 
95  U.  S.  754,  24  U.  S.  (L.  ed.)  580  107  C.  C.  A.  20,  36  L.E.A(N.S.)  60. 
(action  not  based  on  subrogation) ;  5.  Underwriters  Co.  v.  Yicksburg 
Connecticut  Mut.  Life  Ins.  Co.  v.  New  Traction  Co.,  106  Miss.  244,  63  Sa, 
York,  etc,  R.  Co.,  25  Conn.  265,  65  455,  51  L.RJ\..(N.S.)  319. 
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573.  Statutes  Affecting  Right  of  Sabrogatlon. — Statutes  have  fre- 
quently been  enacted  destroying  the  right  of  an  insurer  to  subroga- 
tion in  the  case  of  fires  set  out  by  railroads.  Such  a  statute  is  con- 
stitutional,* and  does  not  operate  as  a  denial  of  the  equal  protection 
of  the  laws.'  The  obligation  of  a  contract  of  fire  insurance  made 
at  a  time  when  a  railroad  company  was  by  statute  liable  for  fires 
communicated  by  its  engines  is  not  impaired  by  a  subsequent  amend- 
ment of  the  statute  restricting  the  liability  of  the  railroad  company 
in  effect  to  the  difference  between  the  loss  and  the  amount  of  insur- 
ance on  the  property,  as  the  parties  to  that  contract  cannot  limit  the 
right  of  the  legislature  to  change  the  statutory  liability.'  But  whether 
such  a  statute  may  be  so  applied  as  to  common  law  rights  is  a  more 
difficult  question.  Some  courts -hold  that  where  the  loss  occurs  after 
the  statute  was  enacted,  though  the  policy  was  written  before,  there 
is  no  impairment  of  contract  obligations,'  while  other  courts  hold 
(hat  where  the  policy  provides  for  subrogation  the  statute  cannot  be 
so  applied,  and  that  a  claim  to  subrogation  in  such  a  case  is  within 
a  proviso  to  the  statute  that  it  shall  not  apply  to  and  affect  any 
right  which  has  accrued  prior  to  its  passage.*"  A  clau?e  in  a  statute 
making  a  railroad  company  liable  for  losses  by  fire  set  out  by  its 
engines,  which  gives  it  the  benefit  of  any  insurance  on  the  property, 
applies  not  only  to  cases  where  the  Uability  is,  imposed  by  statute, 
but  also  to  those  where  it  is  liable  at  common  law  because  of  its  own 
negligence;  so  that  in  the  latter  case  it  is  entitled  to  the  benefit  of 
the  insurance  on  the  property.** 

574.  Actions  Based  on  Subrogation. — Ordinarily  an  action  at  law 
is  the  proper  remedy  by  an  insurance  company  on  subrogation  to  a 
claim  against  the  party  negligently  causing  the  loss.**  But  resort 
may  be  had  in  equity,  to  prevent  a  multiplicity  of  actions,  where  the 
same  insurer  has  paid  several  losses  arising  out  of  the  same  trans- 
action.*" The  insurer  also  may  intervene,  under  some  circumstances, 
in  an  action  brought  by  the  insured,  and  the  right  to  intervene  is  not 

6.  Boston  Ice  Co.  v.  Boston,  etc.,  R.   125  Pac.  508,  1135,  41  L.R.A.(N.S.) 
Co.,  77  N.  H.  6,  86  Atl.  366,  Ann.  1202. 

Cas.  1914A  1090  and  note,  45  L.R.A.       H-  Dyer  v.  Maine  Cent.  R.  Co.,  99 
(N  S  )  836  Me.   195,  58  Atl.   994,   2   Ann.   Cas. 

7.  Leavitt  v.  Canadian  Pac.  R.  Co.,  f\%^^\,'^^^  ^^VZ^'a^^ao'^ 
90  Me.  153,  37  At).  886,  38  L.R.A.  152.  £5"|-  J'- C»-.  112  Me.  81,  90  Atl.  497. 

8.  Leavitt  v.  Canadian  Pac.  R.  Co.,  52  L.R^-(N.S.)  203  and  note,  over- 
90  Me.  153,  37  At..  886.  38  KRa!  ^^^^T^l  S'  Itl^SrAt! 

«■  T       ...       «^       ,.       ^       r.    ^       Cas.  1914A 1090, 45  L.R.A.(N.S.)  835. 

9.  Leavitt  v.  Canadian  Pac.  R.  Co.,       12.  St.  Louis,  etc.,  R.  Co.  v.  Phila- 
90  Me.  153,  37  Atl.  886,  38  L.R.A.  152.   delphia  Fire  Ass'n,  60  Ark.  325,  30 

Note:  41  L.R.A.(N.S.)  1202  et  seq.   s.  W,  350,  28  LJl.A.  83. 

10.  British  American  Assur.  Co.  v.       13.  Qarrison  v.  Memphis  Ins.  Co., 
Colorado,  etc.,  R.  Co.,  52  Colo.  589,  19  How.  312,  15  U.  8.  (L.  ed.)  656. 
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lost  by  waiting  until  after  the  liability  has  been  fixed  by  an  appellate 
court,  if  no  issue  was  made  in  the  case  as  to  the  distribution  of  the 
funds  recovered,  and  the  appellate  court  did  not  pass  upon  that  ques- 
tion.** At  common  law  an  action  by  an  insurer  based  on  subroga- 
tion should  be  brought  in  the  name  of  the  insured,*'  or  in  the  name 
of  the  insured  for  the  use  of  the  insurer.**  Under  code  practice, 
however,  where  an  action  is  required  to  be  brought  in  the  name  of 
the  real  party  interested,  if  the  loss  does  not  exceed  the  insurance 
the  insurer  must  sue  in  its  own  name,*'  and  the  insured  is  not  a 
proper  party  to  the  action,**  but  where  the  loss  exceeds  the  insurance 
the  insurer  cannot  maintain  an  action  in  its  own  name ;  **  however,  the 
assured  may  bring  an  action  in  his  own  name  against  the  wrong- 
doer, and  recover  the  full  amount  of  the  loss,  holding  the  proceeds, 
so  far  as  the  insurer  is  subrogated,  as  a  trustee,*"  and  it  would  seem 
that  the  insured  owner  is  the  only  proper  party  to  recover  damages 
from  the  wrongdoer.*  However,  there  is  no  splitting  of  the  cause  of 
action  against  a  railroad  company  for  causing  loss  of  a  building  by 
fire,  for  which  it  pays  the  owner  the  amount  over  and  above  what 
is  covered  by  insurance,  although  the  insurance  company  brings  the 
action  to  compel  the  railroad  company  to  pay  it  merely  the  portion 
of  the  loss  which  it  had  been  compelled  to  pay  under  its  contract.* 
After  several  insurance  companies  have  paid  to  the  assured  the  sev- 
eral amounts  required  by  their  respective  policies,  and  thereby  become 
subrogated  to  the  rights  of  the  assured  against  the  person  or  corpo- 
ration whose  indivisible  tortious  act  has  caused  the  loss,  the  proper 
mode  of  enforcing  such  right  of  subrogation  is  by  an  action  in  (he 
name  of  the  assured  for  the  benefit  of  such  insurance  companies. 
One  of  them  cannot  maintain  a  separate  action  against  the  tort- 

14.  Mason  v.  Marine  Ids.  Co.,  110  19.  Continental  Ins.  Co.  v.   H.   M. 

Fed.  462,  49  C.  C.  A.  106,  54  L.R.A.  Lend,  etc..  Lumber  Co.,  93  Mich.  139. 

700.  53  N.  W.  394,  32  A.  S.  R.  494;  Home 

16.  Rockingham  Mut.  Fire  Ins.  Co.  Mut.  Ins.  Co.  v.  Oregon  Ry.  etc..  Co., 

V.  Bosher,  39  Me.  263,  63  Am.  Dec.  20  Ore.  569,  26  Pac.  857,  23  A.  R.  R. 

618.  161. 

Notes:  64  L.R.A.  616;  18  Ann.  Cas.  Notes:  64  L.R.A.  615 ;  18  Ann.  Cas. 

710.  711. 

16.  Cushman,  'etc.,  Co.  v.  Boston,  20.  Kansas  City,  etc.,  R.  Co.  v. 
etc.,  Ry.,  82  Vt.  390,  73  Atl.  1073,  18  Shntt,  24  Okla.  96, 104  Pac.  1091,  133 
Ann.  Cas.  708  and  note.  A.  S.  R.  870. 

17.  Cunningham    v.    Seaboard    Air  Note:  18  Ann.  Cas.  711. 

Line  R.  Co.,  139  N.  C.  427,  51  S.  E.  1.  Shawnee  Fire  Ins.   Co.   v.   Cos- 

1029,  2  L.R.A.(N.S.)  921  and  note.  grove,  85  Kan.  296,  116  Pac.  819,  41 

Notes:    64   L.R.A.    615;    2   L.R.A.  L.R.A.(N.S.)  719. 

(N.S.)  923;  18  Ann.  Cas.  710.  2.  British  American  Aasor.   Co.  t. 

18.  British  American  Assnr.  Co.  v.  Colorado,  etc.,  R.  Co.,  62  Colo.  589, 
Colorado,  etc.,  R.  Co.,  62  Colo.  589,  126  Pac.  508,  1135,  41  L.&A.(N.S.) 
125  Pac.  508,  1135,  41  L.R.A.(N.S.)  1202. 

1202. 
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feasor  for  ita  proportion  of  the  loss.  If  such  action  is  instituted, 
judgment  obtained,  and  payment  made,  the  proceeding  should  be 
regarded  as  practically  a  voluntary  payment,  and  is  not  a  bar  to  a 
joint  action  by  the  other  companies  and  the  assured  to  recover  the 
damages  resulting  to  them  from  defendant's  tort.* 

XXV.  Actions  on  Policies 

OeneroUly 

575.  Form  of  Action  Generally. — Covenant,*  and  not  assumpsit,* 
is  the  proper  form  of  action  on  a  policy  under  seal,  but  where  the 
policy  is  renewed  by  a  parol  indorsement,  debt  is  tJie  proper  form 
of  action,*  unless  the  policy  provides  for  the  continuance  of  itself 
by  its  own  terms,  on  the  payment  of  the  premium  and  taking  a  receipt 
therefor,  in  which  case  covenant  is  proper.'  Where  a  policy  of 
insurance,  though  a  completed  contract,  has  never  been  delivered, 
the  insured,  after  a  loss,  may  sue  in  equity  to  compel  its  delivery 
and  may  recover  xmder  it  in  the  same  suit,*  and  the  same  is  true 
of  any  executory  contract  to  insure.*  Where  it  is  agreed  between  a 
member  of  a  benefit  society,  his  beneficiary,  and  a  third  person  that 
the  latter  shall  have  the  insurance  certificate  and  all  rights  there- 
imder,  a  suit  by  him,  after  the  performance  of  the  contract  on  his 
part  and  the  death  of  the  assured,  to  recover  the  certificate  from 
the  beneficiary  and  the  insurance  money  from  the  society,  is  prop- 
erly brought  in  equity.**  Where  a  policy,  by  mutual  mistake,  does 
not  express  the  true  contract  of  the  parties,  a  suit  in  equity  is  the 
proper  remedy  to  procure  its  reformation,  and  the  mistake  cannot 
be  corrected  in  a  court  of  law,**  except  where  law  and  equity  are 

8.  Mobile  Ins.  Co.  v.  Columbia,  etc.,  W.  Va.  508,  21  S.  E.  854,  52  A.  S.  R. 

R.  Co.,  41  S.  C.  408,  19  S.  E.  868,  902:  Summers  v.  Mutual  Life  Ins.  Co., 

44  A.  S.  R.  725.  12  Wyo.  369,  75  Pac.  937,  109  A.  S. 

4.  American  Popular  Life  Ins.  Co.  K.  992,  66  L.R.A.  812. 

V.  Day,  39  N.  J.  L.  89,  23  Am.  Rep^  9.  Western  Assur.  Co.  ▼.  McAlpin, 
198.  23  Ind.  App.  220,  56  N.  E.  119,  77 

5.  Marine  Ins.  Co.  v.  Young,  1  A.  S.  R.  423;  Pheniz  Ins.  Co.  of  New 
Cranch  332,  2  U.  8.  (L.  ed.)  126;  York  v.  Ryland,  69  Md.  437,  16.Atl. 
American   Popular  Life  Ins.   Go.   v.  109, 1  L.RA.  548. 

Day,  39  N.  J.  L.  89,  23  Am.  Rep.  198.       10.  Brett  v.  Wamick,  44  Ore.  511, 

6.  People's  Ins.  Co.  t.  Spencer,  53  75  Pac.  1061,  102  A.  S.  R.  639. 

Pa.  St.  363,  01  Am.  Dec;  217.  11.  Connecticut    Fire    Ins.    Co.    t. 

7.  Herron  v.  Peoria,  etc.,  Ins.  Co.,  Monroe  Circuit  Judge,  77  Mich.  231, 
28  HL  235,  81  Am.  Dec.  272.  43  N.  W.  871, 18  A.  S.  R.  398 ;  French 

8.  Tayloe  v.  Merehants'  Fire  Ins.  v.  State  Fanners'  Mut.  Hail  Ins.  Co., 
Co.,  9  How,  390, 13  D.  S.  (L.  ed.)  187;  29  N.  D.  426,  151  N.  W.  7,  LJl,A. 
Wooddy  T.  Old  Dominion  Ins.  Co.,  31  1915D  766  (recovery  may  be  had  in 
Orat.   (Va.)   362,  31  Am.  Rep.  732;  same  action). 

Croft  ▼.  Hanover  Fire  Ins.  Co.,  40 
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administered  in  the  same  court.^^  However,  a  mistake  in  issuing 
a  policy  in  the  name  of  the  wrong  person  has  sometimes  been  taken 
advantage  of  in  an  action  at  law,  the  action  being  permitted  to  be 
maintained  for  the  use  of  the  person  intended,**  and  where  an  insur- 
ance policy  by  accident,  mistake  oc  design  is  made  payable  to  a 
person  by  a  wrong  name  it  is  not  necessary  for  such  person  to  go 
into  equity  to  have  it  reformed,  but  he  may  sue  thereon  in  his  true 
name,  averring  that  the  instrument  was  made  to  him  in  and  by  the 
name  therein  appearing.**  Nor  need  an  insured  procure  a  refor- 
mation of  his  policy  in  equity  so  as  to  show  a  waiver  of  a  forfeiture 
before  bringing  suit  on  the  policy,  but  he  may  plead  waiver  or  estop- 
pel in  avoidance  of  the  defense  of  forfeiture."  A  party,  by  bringing 
his  action  at  law  to  recover  upon  a  policy  of  insurance,  is  not  estopped 
from  amending  his  pleadings  after  answer,  and  before  the  case  is 
finally  submitted  to  the  court,  so  as  to  change  it  into  a  suit  in  equity 
to  reform  the  policy.**  A  suit  in  equity  may  be  maintained  to  estab- 
lish the  validity  of  a  life  policy  which  the  insurer  repudiates  for 
nonpayment  of  premiums,*'  but  if  for  any  cause  the  insurer  repudi- 
ates the  contract  the  insured  may  maintain  an  action  for  damages 
for  breach  of  contract.**  After  a  policy  has  matured,  by  the  hap- 
pening of  a  loss,  the  insurer  cannot  sue  in  equity  to  procure  relief 
from  the  contract  on  grounds  which  are  a  defense  in  an  action-  at 
law  on  the  policy,  in  the  absence  of  special  circumstances,**  nor  will 
a  suit  in  equity  lie  to  give  effect  to  defenses  against  a  claim  which 
might  have  been  fully  set  up  in  an  action  at  law.  There  must  have 
been  some  fraud  practiced  upon  the  court  or  some  unconscientious 
advantage  taken  of  the  defendant  without  any  fault  or  negligence 
on  his  part,  or  there  must  be  some  newly  discovered  evidence  which 
could  not  have  been  obtained  at  the  trial  and  which,  if  produced, 
would  have  changed  the  result,  before  a  court  of  equity  will  inter- 
fere with  the  judgment  rendered  or  the  contract  upon  which  it  was 

12.  Manhattan  Ins.  Co.  v.  Webster,  78  la.  334,  43  N.  W.  229,  16  A.  S.  R. 
59   Pa.   St.   227,   98   Am.   Dec.   332;   443. 

^tna  Ins.  Co.  of  Hartford  v.  Bran-  17.  Cohen  v.  New  Tork  Mat.  Life 

non,  99  Tex.  391,  89  S.  W.  1057,  13  Ins.  Co.,  50  N.  Y.  610,  10  Am.  R^. 

Ann.  Cas.  1020,  2  L.R.A.(N.S.)  548  622 ;  Meyer  v.  Knickerbocker  Life  Ins. 

13.  Dietz  v.  Providence  Washington  Co.,  73  N.  Y.  516,  29  Am.  Kep.  200. 
Ins.  Co.,  33  W.  Va.  526,  11  S.  E.  50,  18.  Michaelsen  v.  Security  Mut.  Life 
25  A.  S.  R.  908.  Ins.  Co.,  154  Fed.  356, 83  C.  C.  A.  334, 

14.  Lumbermen's  Mut.  Ins.   Co.  v.  12  Ann.  Cas.  37. 

Bell,  166  111.  400,  45  N.  E.  130,  57  19.  Phoenix  Mat  Life  Ins.  Co.  v. 
A.  S.  R.  140.  Bailey,  13  WaU.  616,  20  U.  S.  (L.  ed.) 

15.  German  American  Ins.  Co.  v.  501 ;  Bankers  Reserve  Life  Co.  v.  Om- 
Hyman,  42  Colo.  156,  94  Pac.  27,  16  berson,  123  Minn.  285, 143  N.  W.  735, 
LJi.A.(N.S.)  77.  48  L.R.A.(N.S.)   265  and  not«. 

16.  Barnes  t.  Hekla  Fire  Ins.  Co.,  But  see  for  contrary  authority,  48 
75  la.  11,  39  N.  W.  122,  9  A.  S.  R.  L.R.A,(N.S.)  265  note. 

450;  Esch  Brothers  v.  Home  Ins.  Co.,  .    . 
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recovered.**  Some  conrta  have  held  that  a  policy  holder  entitled 
to  share  in  the  profits  of  a  mutual  company  may,  sStei  the  maturity 
of  his  policy,  maintain  a  suit  in  equity  to  compel  an  accounting  in 
order  that  tiie  amount  due  may  be  ascertained.*  Other  courts  deny 
the  right  to  such  relief  in  the  absfence  of  fraud  or  other  misconduct.- 
Authority  for  such  a  suit  is  not  found,  in  the  absence  of  a  trust 
relation  between  insurer  and  insured,  because  of  the  waste  and  mis- 
management of  the  officers  of  the  insurer,  or  their  wrongdoing.' 
A  decision  by  an  association  of  persons  jointly  liable  on  a  policy 
.of  insurance  to  one  of  its  members,  which  provides  that  the  associa- 
tion shall  finally  determine  the  amount  due  on  any  Joss,  although 
not  strictly  an  award,  but  subject  to  the  power  of  equity  to  give 
relief  against  it,  will  be  binding  on  the  member  except  for  cause 
shown  to  the  contrary.  In  the  case  of  such  an  association,  the 
members  of  which  are  jointly  Uable,  a  prohibition  against  suits  at  law 
on  policies  issued,  to  members  is  merely  declaratory  of  the  law  itself.* 
Where  several  policies  cover  the  same  property  and  each  insurer 
is  liable  only  for  its  proportion  of  the  loss,  the  insurers  cannot  sue 
in  equity  for  an  apportionment  and  restrain  actions  at  law  by  the 
insured.*  But  a  suit  for  apportionment  of  loss,  against  several  insur- 
ance companies,  some  of  which  are  liable  for  loss  by  fire  and  other? 
only  for  a  maritime  loss,  is  within  the  jurisdiction  of  equity,  where 
a  vessel  was  damaged  by  stranding  and  a  total  loss  then  occurred  by 
fire  of  which  the  stranding  was  the  proximate  cause.* 

576.  Recovery  under  Assessment  Policy. — Where  a  policy  in  a 
mutual  company  contains  an  agreement  to  levy  and  pay  over  the 
proceeds  of  an  assessment,  some  courts  have  held  that  the  remedy 
of  the  policy  holder  is  in  equity  to  compel  the  levy  and  collection 
of  an  assessment,'  and  even  though  an  action  at  law  will  lie  a  suit 
in  equity  to  compel  an  assessment  has  been  considered  by  some  courts 
the  more  appropriate  remedy.*  It  is  the  general  rule,  however,  that 
an  action  at  law  can  be  sustained  for  breach  of  the  contract  of  an' 
insm-ance  organization  to  make  an  assessment  in  the  event  of  a  loss,* 

20.  New  York  Life  Ins.  Co.  v.  Bangs,  4.  Perry  v.  Cobb,  88  Me.  435,  34 
103  U.  S.  780,  26  U.  S.  (L.  ed.)  609.   Atl.  278,  49  L.R.A.  389. 

1.  Note:  10  Ann.  Cas.  404.  5.  Mechanics  Ins.  Co.  of  Philadcl- 

2.  Equitable  Life  Assur.  Soc.  of  phia  v.  Hoover  Distilling  Co.,  173  Fed. 
United  States  v.  Weil,  103  Miss.  186,  888,  97  C.  C.  A.  400,  32  L.R.A.(N.S.) 
60  So.  133,  Ann.  Cas.  1915B  636  and   940  and  note. 

note;  Uhlman  v.  New  York  Life  Ins.  6.  Fuller  v.  Detroit  Fire,  etc.,  Ins. 

Co.,  109  N.  Y.  421,  17  N.  E.  363,  4  A.  Co.,  36  Fed.  469,  1  L.R.A.  801. 

S.  R.  482.  7.  Note:  8  L.R.A.  116. 

Note:  10  Ann.  Cas.  403.  8.  Burdon  v.  Massachusetts  Safetv 

3.  Equitable  Life  Assur.  Soc.  v.  Fund  Ass'n,  147  Mass.  360,  17  N.  E. 
Brown,  213  U.  S.  26,  29  S.  Ct.  404,  874, 1  L.R.A.  146. 

53  U.  S.  (L.  ed.)  682.  9.  United  SUtea  Mut  Aoe.  Ass'n  v. 
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and  this  is  especially  true  where  the  policy  promises  to  pay  a  certaia 
sum  in  case  of  death,  "and  that  the  payment  of  the  Tarioos  sums 
of  indemnity  herein  provided  is  conditioned  upon  the  same  being 
realized  from  assessments  upon  the  members  of  the  association,"  where 
the  by-laws  provide  for  an  assessment  to  be  made  "to  pay  losses  in 
the  event  of  there  being  no  funds  at  hand  to  meet  them,"  and  the 
l>eneficiary  need  not  allege  nor  prove  that  there  are  funds  in  the 
treasury,  nor  that  any  assessment  has  been  levied  or  moneys  realized 
to  pay  the  claim.**  Some  courts  have  held  that  only  nominal  dam- 
ages are  recoverable  in  an  action  for  breach  of  an  agreement  to  levy 
an  assessment,**  but  the  better  rule  would  seem  to  be  that  prima 
facie  the  amount  of  the  policy  is  recoverable,**  and  the  full  amount 
of  the  policy  is  recoverable  where  the  oflScers  of  a  foreign  corpora- 
tion refuse  to  obey  an  order  of  court  to  levy  an  assessment.*'  Assess- 
ments must  be  made  on  the  basis  of  membership  at  the  date  of  the 
death  or  accident  and  a  recovery  cannot  be  had  on  the  basis  of  mem- 
bership at  the  time  of  entering  judgment,**  but  where  the  amount 
payable  on  a  beneficiary  certificate  is  a  specified  sum  or  such  an 
amount  as  may  be  procured  by  levying  a  specified  assessment  on  the 
members  in  the  insured's  class,  the  number  of  members  need  not 
be  alleged  in  the  complaint.*'  Liability  for  loss  from  delay  in 
levying  an  assessment  must  be  borne  by  the  insurance  association, 
where  it  has  agreed  to  levy  an  assessment.**  A  member  of  a  mutual 
company  whose  losses  are  payable  from  assessments  upon  the  other 
members  cannot  hold  the  officers  of  the  company  personally  liable 
for  his  loss  because  they  have  diverted  funds  upon  which  he  had  no 

Barry,  131  U.  S.  100,  9  S.  Ct.  755,  Ass'n,  94  la.  435,  62  N.  W.  807,  58 

33  U.  S.  (L.  ed.)  60;  Lawler  v.  Mur-  A.  S.  R.  408,  28  L.R.A.  78. 

phy,  58  Conn.  294,  20  Atl.  457,  8  11.  Note:  2  L.R.A.  787. 

L.R.A.  113  and  note;  Eamshaw  v.  Sun  12.  Lawler  v.  Murphy,  58  Conn.  294, 

Mat.  Aid  Soc.,  68  Md.  465, 12  Atl.  884,  20  Atl.  457,  8  L.R.A.  113;  Krogh  v. 

6  A.  S.  R.  460;  Garcelon  v.  Commercial  Modem  Brotherhood  of  America,  153 

Travelers'  Ace.  Ass'n,  184  Mass.  8,  67  Wis.  397,  141  N.  W.  276,  45  L.E.A. 

N.  E.  868, 100  A.  S.  R.  540, 195  Mass.  (N.S.)  404. 

531,  81  N.  E.  201,  10  L.R.A.(N.S.)  Note:  2  L.R Jl.  787. 

961 ;  Bentz  v.  Northwestern  Aid  Ass'n,  13.  Newman  v.  Covenant  Mnt.  Lis. 

40  Minn.  202,  41  N.  W.  1037,  2  L.R.A.  Ass'n,  76  la.  56,  40  N.  W.  87,  14  A. 

784;  Lake  v.  Minnesota  Masonic  Re-  S.  R.  196,  1  L.R.A.  659. 

lief  Ass'n,  61  Minn.  96,  63  N.  W.  261,  14.  Collins  v.  Bankers'  Ace.  Ins.  Co., 

53  A.  S.  R.  538;  Darrow  v.  Family  96  la.  216,  64  N.  W.  778,  59  A.  S.  B. 

Fund  Soc,  116  N.  Y.  537,  22  N.  E.  367. 

1093,  15  A.  S.  R.  430,  6  L.R.A.  495;  16.  Supreme  Lodge,  etc.  v.  Knight, 

Jackson  v.  Northwestern  Mut.  Relief  117  Ind.  489,  20  N.  E.  479,  3  L.R.A. 

Ass'n,  73  Wis.  507,  41  N.  W.  708,  2  409. 

L.R.A.  786  and  note.  16.  Union  Mut.  Ace.  Ass'n  v.  Fro- 

Note:  1  L.R.A.  146.  hard,  134  111.  228,  25  N.  E.  642,  23  A. 

10.  Follis  V.  United  States  Mnt.  Ace.  S.  R.  664, 10  L.B^  383. 
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claim  for  his  loss,"  but  if  the  officers  divert  funds  from  which  a 
member's  loss  is  payable  they  are  liable  to  him  therefor.^* 

577.  Recovery  under  Lloyd's  Policy. — ^A  Lloyd's  fire  insurance 
policy  stipulating  that  no  action  shall  be  brought  thereon  except 
against  attorneys  in  fact  representing  all  the  underwriters,  each  of 
whom  agrees  to  abide  by  the  result  of  such  suit,  is  not  invalid  as 
an  attempt  to  oust  the  jurisdiction  of  the  courts,  but  may  be  upheld 
as  tending  to  prevent  a  multiplicity  of  actions,  where  the  attorneys 
in  fact  are  not  mere  agents,  but  are  themselves  parties  to  the  contract 
as  underwriters,  though  it  would  seem  that  where  the  attorneys  in 
fact  are  not  underwriters  the  stipulation  is  void.**  Under  the  ordi- 
nary Lloyd's  policy  making  the  underwriters  severally,  and  not  jointly, 
liable  for  a  certain  proportion  of  the  loss  after  it  has  been  fixed  by 
a  suit  against  one,  the  several  underwriters  cannot  be  joined  in  one 
action."*  A  cause  of  action  to  enforce  the  individual  separate  lia- 
bility of  underwriters  on  a  Lloyd's  policy  is  not  merged  in  a  judgment 
in  another  state,  in  an  action  to  which  they  were  not  parties,  brought 
on  a  policy  against  attorneys  in  fact  for  all  against  whom  the  policy 
requires  an  action  to  be  brought  as  a  condition  precedent  to  the  lia- 
bility of  the  other  underwriters.  The  recovery  of  the  judgment  is 
a  mere  condition  precedent  to  an  action  to  recover  each  underwriter's 
share  under  the  contract.  It  is  usually  provided  in  a  Lloyd's  policy 
that  the  liability  of  an  underwriter  under  all  policies  shall  not  exceed 
a  certain  sum.  However,  a  declaration  on  such  a  policy  need  not 
aver  that  the  liability  of  the  defendant  has  not  been  discharged  or 
exhausted,  as  that  is  a  condition  subsequent  for  its  protection,  to  be 
set  up  by  way  of  defense.* 

578.  Jurisdiction  and  Venoe. — When  an  insurance  company  having 
its  home  office  in  one  state  issues  a  policy  upon  property  situate  in 
another  state  to  a  resident  thereof,  the  insured  or  his  assignee  may 
bring  an  action  to  recover  on  the  policy  in  the  latter  state.*  And 
under  a  statute  providing  that  if  the  defendant  be  a  foreign  insur- 
ance corporation  an  action  may  be  brought  against  it  in  any  county 
where  the  cause  of  action  or  some  part  thereof  arose,  and  that  if  the 
defendant  is  an  incorporated  insurance  corporation,  and  the  action 
is  brought  in  a  county  in  which  there  is  an  agency,  the  service  may 
be  made  on  the  chief  officer  of  such  agency,  such  corporation  may  be 
sued  and  process  served  upon  its  agent,  though  the  cause  of  action 
is  not  based  on  a  contract  of  insurance  and  did  not  arise  within  the 

17.  Perry  v.  Farmers  Mat.  Fire  Ins.       20.  Note:  65  L.R.A.  198. 

Asa'n,  139  N.  C.  374,  51  S.  E.  1025,  1.  Enterprise  Lumber  Co.  v.  Mundy, 

111  A.  S.  R.  791,  2  L.R.A.(N.S.)  165.  62  N.  J.  L.  16,  42  Atl.  1063,  55  L.R.A. 

18.  Note:  2  L.R.A.(N.S.)  165.  193. 

19.  Enterprise  Lumber  Co.  v.  Man-  2.  Cumow  v.  Phoenix  Ins.  Co.,  37 
dy,  62  N.  J.  L.  16,  42  AtL  1063,  55  S.  C.  406,  16  S.  B.  132,  34  A.  S.  R. 
L.RA.  193  and  note.  766. 

1415 


Digitized  by 


Google 


§  579    .  INSURANCE  14  R.  C.  L. 

state.'  However,  a  court  will  not  entertain  jurisdiction  of  a  suit 
against  a  foreign  mutual  life  insurance  company,  brought  by  a  mem- 
ber thereof  for  himself  and  in  behalf  of  others  similarly  situated  who 
may  see  fit  to  come  in  and  share  in  the  suit,  to  recover  alleged  bal- 
ances due  on  account  of  premiums  paid  and  misapplied;  for  before 
the  balance,  if  any,  due  the  plaintiff  can  be  ascertained,  there  must 
be  a  complete  visitation  of  the  corporation,  which  the  court  cannot 
make.*  A  marine  insurance  policy  is  a  maritime  contract  within 
the  jurisdiction  of  a  court  of  admiralty,*  and  admiralty  has  jurisdic- 
tion of  a  claim  upon  a  marine  policy  containing  a  "sue  and  labor" 
clause,  to  recover  the  expense  bf  removing  the  insured  carj^o  from 
the  vessel  to  avoid  a  peril  covered  by  the  policy,  although  it  is  moved 
overland.*  At  law  a  federal  court  has  jurisdiction  of  an  action 
upon  a  policy  of  insurance  brought  in  a  state  court  by  a  foreign 
assignee  of  the  policy  against  an  insurer  who  is  a  citizen  of  the  state 
where  the  suit  is  brought,  and  thence  removed  to  the  federal  court 
under  the  local  prejudice  clause  of  the  Act  of  1875,  although  the 
insurer  and  insured  are  citizens  of  the  same  state.'  A  policy  provi- 
sion limiting  the  place  where  suits  may  be  brought  is  void.*  If  an 
action  is  improperly  brought  against  a  foreign  corporation,  the  objec- 
tion to  the  jurisdiction  is  waived  by  its  voluntary  appearance  and 
answering  to  the  merit?.* 

Limitation  of  Actions 

579.  In  General. — The  general  subject  of  the  limitation  of  actions 
on  contract  is  considered  elsewhere,**  and  so  far  as  statutory  limita- 
tions are  concerned  it  will  be  necessary  here  to  mention  only  the 
fact  that,  as  regards  their  application  to  insurance  policies,  the  limita- 
tion may  be  changed  without  impairing  the  obligation  of  contracts.** 
Insurance  policies  usually  contain  a  provision  limiting  the  time  within 
which  a  suit  may  be  brought.  A  limitation  provision  applies  only 
to  actions  on  the  policy,**  and  does  not  apply  to  an  action  on  a 
new  promise  to  pay  made  after  a  loss,**  as  where  a  loss  is  adjusted,. 

3.  German  Ins.  Co.  of  Freeport  v.  8.  Matt  v.  Iowa  Mnt.  Aid  Ass'n,  81 
First  Nat.  Bank,  58  Kan.  86,  48  Pac.  la.  135,  46  N.  W.  857,  25  A.  S.  B. 
592,  62  A.  S.  R.  601.  483. 

4.  State  V.  Denton,  229  Mo.  187, 129  9.  Pierce  v.  Equitable  Life  Assur. 
S.  W.  709,  138  A.  S.  R.  417.  Soc,  145  Mass.  56,  12  N.  E.  858,  1 

5.  New  England  Mutual  Marine  Ins.  A.  S.  R.  433. 

Co.  V.  Dunham,  11  Wall.  1,  20  U.  S.      10.  See  LmrrATiOK  of  Actions. 
(L.  ed.)  90.  11.  Jones  v.  German  Ins.  Co.,  110 

6.  St.  Paul  Fire,  etc.,  Ins.  Co.  v.  la.  75,  81  N.  W.  188,  46  L.Rj^.  860 
Pacific  Cold  Storage  Co.,  157  Fed.  625,  (statute  shortening  immunity  from 
87  C.  C.  A.  14, 14  L.R.A.(N.S.)  1161.  suit). 

7.  Rosenbaum  v.  Council  Bluffs  Ins.       12.  Note:  48  L.R.A.(N.S.)  913. 
Co.,  37  Fed.  724,  3  L.R.A.  189.  13.  Farmers,  etc.,  Ins.  Co.  v.  Ches- 
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and  the  insurer  agrees  to  pay  a  fixed  sum  on  or  before  a  day  certain,** 
Dor  does  it  apply  to  an  action  to  recover  damages  for  breach  of  a 
contract  to  issue  a  policy,**  or  for  damages  for  the  repudiation  of  a 
contract,**  or  to  a  suit  to  reform  a  policy.*'  A  provision  that  all 
claims  shall  be  barred  if  not  "prosecuted  within  one  year"  means 
if  suit  is  not  brought  within  a  year,  and  presenting  proofs  of  loss  is 
not  a  prosecution.**  A  limitation  clause  inserted  in  a  policy  in 
pursuance  of  a  statutory  requirement  has  sometimes  been  considered 
as  a  statutory  limitation.**  Policies  frequently  give  the  insurer  a 
certain  time  after  proofs  of  loss  within  which  to  pay  a  claim,  and 
a  suit  brought  before  the  stipulated  time  is  premature.**  A  policy 
insuring  against  death  by  accident  is  within  the  operation  of  a  statute 
fixing  a  minimum  limitation  period  for  actions  on  life  insurance 
policies.* 

580.  Validity  of  Policy  Limitations. — ^While  there  is  some  author- 
ity to  the  effect  that  a  condition  in  an  insurance  policy  that  no  action 
shall  be  maintained  thereon  unless  brought  within  a  stated  time  is 
opposed  to  public  policy  and  void,*  the  prevailing  view  is  that  such 
a  provision  is  binding  unless  it  contravenes  a  statute  or  the  time 
fixed  is  unreasonably  short.*    A  provision  limiting  the  time  to  one 

nut,  50  111.  Ill,  99  Am.  Dec.  492;  1.  Johnson  v.  Fidelity,  etc.,  Co.  of 

Illinois  Mut.  Fire  Ins.  Co.  v.  Arch-  New  York,  184  Mich.  406,  151  N.  W. 

deacon,  82  III.  236,  25  Am.  Rep.  313.  593,  L.R.A.1916A  475. 

14.  Stramp«  v.  Minnesota  Farmers'  2.  Union  C.  L.  Ins.  Co.  v.  Spinks, 
Mut.  Ins.  Co.,  109  Minn.  364,  123  N.  119  Ky.  261,  83  S.  W.  615,  26  Ky.  L. 
W.  1083,  134  A.  S.  R.  781,  26  L.R.A.  Rep,  1205,  84  S.  W.  1160,  7  Ann. 
(N.S.)  999.  Caa.  913,  69  L.R.A.  264;   Travelers' 

15.  Chenier  v.  Insurance  Co.  of  Ins.  Co.  v.  Henderson  Cotton  Mills,  120 
North  America,  72  Wash.  27,  129  Pac.  Ky.  218,  85  S.  W.  1090,  117  A.  S.  R. 
005,  Ann.  Cas.  1914D  649,  48  L.R.A.  585,  9  Ann.  Cas.  162. 

(N.S.)  319.  Note:  25  Am.  Rep.  104. 

There    are    cases    to    the   contrary.  3.  Caywood  v.  Supreme  Lodge,  etc.. 

Note:  48  L.R.A.(N.S.)  320  note.  171  Ind.  410,  86  N.  E.  482,  131  A.  S. 

16.  O'Neill  V.  Supreme  Council,  etc.,  R.  253,  17  Ann.  Cas.  503,  23  L.R.A. 
70  N.  J.  L.  410,  57  Atl.  463,  1  Ann.  (N.S.)  304;  Fullam  v.  New  York  Un- 
Cas.  422.  ion  Ins.  Co.,  7  Gray  (Mass.)   61,  66 

17.  Hay  v.  Star  Fire  Ins.  Co.,  77  Am.  Dec.  462;  Paul  v.  Fidelity,  etc., 
N.  Y.  235,  33  Am.  Rep.  607.  Co.  of  New  York,  186  Mass.  413,  71 

18.  Merchants'  Mut.  Ins.  Co.  v.  La-  N.  E.  801, 104  A.  S.  R.  594;  Chandler 
croix,  35  Tex.  249,  14  Am.  Rep.  370.  v.   St.   Paul  Fire,  etc.,  Ins.   Co.,   21 

19.  Hamilton  v.  Royal  Ins.  Co.,  156  Minn.  85,  18  Am.  Rep.  385;  Keira  v. 
N.  Y.  327,  50  N.  E.  863,  42  L.R.A.  Home  Mut.  Fire,  etc.,  Ins.  Co.,  42  Ma 
485.-  38,  97  Am.  Dec.  291 ;  Patrick  v.  Farm- 

20.  Dixon  v.  State  Mutual  Ins.  Co.,  ers'  Ins.  Co.,  43  N.  H.  621,  80  Am.  Dec. 
34  Okla.  624,  126  Pac.  794,  L.R.A.  197;  Ripley  v.  Aetna  Ins.  Co.,  30  N.  Y. 
1915F  1210;  Camberling  v.  MoCall,  136,  86  Am.  Dec.  362 ;  Arthur  v.  Home- 
2  Yeates  (Pa.)  281,  1  Am.  Dec.  341;  stead  Fire  Ins.  Co.,  78  N.  Y.  462.  34 
Commercial  Union  Assur.  Co.  v.  Hock-  Am.  Rep.  550 ;  Heilig  v.  Aetna  Life 
ing,  115  Pa.  St  407,  8  AtL  589,  2  Ins.  Co.,  152  N.  C.  358,  67  S.  E.  927. 
A.  S.  R.  562.  20  Ann.  Cas.  1290;  Merchants'  Mut 
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year,*  or  even  six  months,*  has  been  held  not  to  be  unreasonable.  A 
provision  in  a  fidelity  bond  limiting  the  liability  of  the  insurer  to  losses 
occurring  within  the  life  of  the  bond  and  discovered  within  a  stated 
period  after  its  termination  does  not  amount  to  a  limitation  as  to 
the  time  of  suit,  but  as  to  the  causes  of  loss,  and  is  valid,  even  in 
jurisdictions  holding  invalid  stipulations  limiting  the  time  for  suit.* 
The  limitation,  by  contract,  of  the  time  within  which  au  action  may 
be  brought  on  an  insurance  policy  may  be,  and  has  sometimes  been, 
prohibited  by  statute,'  and  such  a  statute  may  be  applied  to  existing 
policies  without  impairing  the  obligation  of  the  contract.*  Such  a 
statute  relates  to  the  remedy,  and  applies  to  an  action  within  the  state 
on  a  foreign  contract,'  but  a  limitation  provision  is  not  affected  by 
a  statute  providing  that  no  insurance  policy  shall  contain  a  provision 
that  no  action  shall  be  brought  thereon.^'  Where  a  statute  provides 
within  what  time  an  action  may  be  commenced,  it  supersedes  policy 
provisions,  and  accordingly  a  policy  providing  for  payment  within 
sixty  days  after  notice  and  proof  of  loss  is  controlled  by  a  statute 
providing  that  no  action  shall  be  begun  on  any  policy  within  ninety 
days  after  notice  of  loss;  and,  unless  proof  of  loss  is  waived,  an 
action  begun  before  the  expiration  of  the  ninety  days  is  prematurely 
brought.**  In  some  jurisdictions  a  provision  in  a  policy  of  a  foreign 
insurance  company  limiting  the  time  within  which  suit  can  be  brought 
thereon  to  less  than  three  years  is  void,  but  to  entitle  a  beneficiary  to 
the  benefit  of  this  rule  he  must  allege  and  prove  facts  which  will 
bring  the  policy  sued  on  within  its  provisions.**  On  the  same  prin- 
ciple which  is  applied  to  sustain  a  provision  limiting  the  time  within 
which  suit  may  be  brought,  it  is  held  that  a  stipulation  in  the  policy 

Ins.  Co.  V.  Lacroix,  35  Tex.  249,  14  Note:  7  Ann.  Cas.  918. 

Am.  Rep.  370 ;  Killips  v.  Putnam  Fire  6.  Ballard  County  Bank's  Assignee 

Ins.  Co.,  28  Wis.  472,  9  Am.  Rep.  506;  ▼.  United  States  Fidelity,  etc.,  Co.,  150 

Hart  V.  Citizens'  Ins.  Co.,  86  Wis.  77,  Ky.  236, 150  S.  W.  1,  Ann.  Cas.  1914C 

56  N.  W.  332,  39  A.  S.  R.  877,  21  1208. 

L.R.A.  743.  7.  Note:  7  Ann.  Cas.  919. 

Notes:  25  Am.  Rep.  104;  25  A.  S.  8.  Smith  v.  Northern  Neck  Mnt.  Fire 

R.  485;  7  Ann.  Cas.  918;  9  Ann.  Cas.  Ass'n,  112  Ya.  192,  70  S.  E.  482,  38 

165.  L.R.A.(N.S.)  1016. 

4.  Riddlesbarger  v.  Hartford  Fire  9.  Galliher  v.  State  Mut.  life  Ins. 
Ins.  Co.,  7  WaU.  386, 19  U.  S.  (L.  ed.)  Co.,  150  Ala.  543,  43  So.  833,  124  A- 
257;   Stout  v.  City  Fire  Ins.  Co.  of  S.  E.  83. 

New  Haven,  12  la.  371,  79  Am.  Dec.  10.  Hart  v.   Citizens'   Ins.   Co.,.  86 

539;  Suggs  v.  Travelers'  Ins.  Co.,  71  Wis.  77,  56  N.  W.  332,  39  A.  S.  R. 

Tex.  579,  9  S.  W.  676,  1  L.R.A.  847  877,  21  L.R.A.  743. 

and  note  (one  year  held  reasonable).  11.  Worley  v.  State  Ins.  Co.,  91  la. 

Note:  7  Ann.  Cas.  918.  150,  59  N.  W.  16,  51  A.  S.R.  334. 

5.  FuUam  v.  New  York  Union  Ins.  12.  Caywood  v.  Supreme  Lodge,  etc, 
Co.,  7  Gray  (Mass.)  61,  66  Am.  Dec.  171  Ind.  410,  86  N.  E.  482,  131  A.  S. 
462  (inununity  from  suit  for  three  R.  253,  17  Ann.  Cas.  503,  23  LJl.A- 
months  provided  for).  (N.S.)  304. 
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allowing  a  certain  time  for  payment  of  the  claim  is  valid  and 
binding.** 

581.  Computation  of  Period. — ^There  is  a  sharp  conflict  in  the  cases 
on  the  question  when  the  time  begins  to  run  within  which  a  suit  ia 
.required  to  be  brought  under  the  usual  policy  provisions.  It  is 
usually  provided  that  the  insurer  shall  have  a  certain  time  within 
which  to  pay  the  loss,  postponing  the  time  of  payment,  and  that  no 
action  shall  be  sustained  unless  commenced  within  a  certain  time. 
Whatever  may  be  the  term  employed  in  the  latter  provision,  whether 
it  be  within  a  certain  time  "after  loss,"  "after  the  fire,"  or  "after 
death,"  many  courts  hold  that  the  provision  for  immunity  from  suit 
and  the  one  of  limitation  must  be  construed  together  and  that  the 
period  of  limitation  does  not  begin  to  run  until  the  loss  is  payable 
and  an  action  might  be  brought  against  the  insurer.**  Other  courts 
hold  that  the  provision  limiting  the  time  of  suit  must  be  given  effect 
and  that  the  time  begins  to  run  at  the  time  the  loss  actually  occurs.** 
Where  a  policy  of  insurance  provides  that  no  suit  shall  be  brought 

13.  California  Ins.  Co.  v.  Gracey,  15  Va.  407,  10  S.  E.  777,  7  L.R.A.  572; 
Colo.  70,  24  Pac.  577,  22  A.  S.  R.  376.   Hogl  v.  Aachen  Ins.  Co.,  65  W.  Va. 

Note:  25  A,  S.  R.  485,  486.  437,  64  S.  E.  441,  131  A.  S.  R.  972 

,  14.  Steel  V.  Phoenix  Ins.  Co.,  154  ("after  the  fire"). 
U.  S.  518,  14  S.  Ct.  1153,  38  U.  S.  Notes:  25  Am.  Rep.  106;  8  L.R.A. 
(L.  ed.)  1064  (divided  court  affirming  769;  48  L.R.A.(N.S.)  906  et  seq.;  8 
judgpnent  below) ;  Case  V.  Sun  Ins.  Co.,  Ann.  Cas.  1064,  1065;  10  Ann.  Cas. 
83  Cal.  473,  23  Pac.  534,  8  L.R.A.  48;  824  ("after  the  fire"). 
Matt  v.  Iowa  Mut  Aid  Ass'n,  81  la.  15.  Chambers  v.  Atlas  Ins.  Co.,  51 
135,  46  N.  W.  857,  25  A.  S.  R.  483  Conn.  17,  50  Am.  Rep.  1;  Johnson  v. 
and  note;  Read  t.  State  Ins.  Co.,  103  Humboldt  Ins.  Co.,  91  111.  92,  33  Am. 
Ia.  307,  72  N.  W.  665,  64  A.  8.  R.  Rep.  47;  Dahrooge  v.  Rochester  Ger- 
180;  Chandler  v.  St.  Paul  Fire,  etc.,  man  Ins.  Co.,  177  Mich.  442, 143  N.  W. 
Ins.  Co.,  21  Minn.  85,  18  Am.  Rep.  608,  48  L.R.A.(N.S.)  906  and  note; 
385;  German  Ins.  Co.  v.  Fairbank,  32  Travelers'  Ins.  Co.  v.  California  Ins. 
Neb.  750,  49  N.  W.  711,  29  A.  S.  R.  Co.,  1  N.  D.  151,  45  N.  W.  703,  8 
459;  Fireman's  Fund  Ins.  Co.  of  Cali-  L.R.A.  769  and  note;  Appel  v.  Cooper 
fomia  V.  BuckstafiE,  38  Neb.  150,  56  Ins.  Co.,  76  Ohio  St.  52,  80  N.  E.  955, 
N.  W.  697,  41  A.  S.  R.  727;  New  York  10  Ann.  Cas.  821  and  note,  10  L.R.A. 
V.  Hamilton  Fire  Ins.  Co.,  39  N.  Y.  (N.S.)  674  ("after  the  fire") ;  Egan  v. 
45,  100  Am.  Dec.  400  and  note  ("six  Oakland  Home  Ins.  Co.,  29  Ore.  403,. 
months  after  loss  or  damage  shall  ac-  42  Pac.  990,  54  A.  S.  R.  798  and  note 
crue");  Hay  v.  Star  Fire  Ins.  Co.,  77  ("after  the  fire");  State  Ins.  Co.  v. 
N.  Y.  235,  33  Am.  Rep.  607;  Steen  Meesman,  2  Wash.  459,  27  Pac.  77,  26 
V.  Niagara  Fire  Ins.  Co.,  89  N.  Y.  315,  A.  S.  R.  870;  Hart  v.  Citizens'  Ins. 
42  Am.  Rep.  297;  Heilig  v.  Aetna  Life  Co.,  86  Wis.  77,  56  N.  W.  332,  39  A. 
Ins.  Co.,  152  N.  C.  358,  67  S.  E.  927,  S.  R.  877,  21  L.R.A.  743;  McFarland 
20  Ann.  Cas.  1290;  Sample  v.  London,  v.  Railway  Officials,  etc.,  Ass'n,  5  Wvo. 
etc..  Fire  Ins.  Co.,  46  S.  C.  491,  24  126,  38  Pac.  347,  677,  63  A.  S.  R.  '29, 
S.  E.  334,  57  A.  S.  R.  701,  47  L.R.A.  27  L.RJV.  48  ("from  the  date  of  the 
696  and  note;  Barber  v.  Fire,  etc.,  Ins.  happening  of  tiie  alleged  injury"). 
Co.,  16  W.  Va.  658,  37  Am.  Rep.  800;  Notes:  47  L.R.A.  697  et  seq.;  8  Ann. 
Murdock  v.  Franklin  Ins.  Co.,  33  W.    Cas.  1065. 

1419 


Digitized  by 


Google 


§  582  INSURANCE  K  B.  C.  T^ 

thereon  "unless  said  suit  ia  commenced  within  two  years  from  the 
time  when  the  right  of  action  accrues,"  the  right  of  action  accrues 
and  the  period  of  limitation  begins  to  run  when  the  sum  specified 
in  the  contract  becomes  payable  according  to  its  terms.**  In  the 
case  of  a  policy  insuring  the  person  therein  named  against  injury^ 
and  agreeing  to  pay  him  certain  sums  if  such  injury  disables  him 
from  transacting  business,  and  in  case  his  death  should  result  there- 
from, then  to  pay  his  wife  a  sum  specified,  and  declaring  that  no 
suit  shall  be  brought  except  within  one  year  of  the  alleged  accidental 
injury,  such  time,  in  the  event  of  his  death,  is  to  be  computed  there- 
from, because  it  is  not  until  such  death  that  the  wife  receives  any 
injury  as  a  result  of  the  accident.*'  A  stipulation  in  a  policy  of 
liability  insurance  that  no  suit  or  proceeding  should  be  brought  to 
recover  any  sum  for  loss  arising  from  personal  injury  unless  com- 
menced within  three  years  from  the  date  thereof,  and  further  pro- 
viding that  "in  case  a  suit  instituted  by  a  third  party  against  the 
assured  for  personal  injury  or  loss  of  life  be  pending  at  the  termi- 
nation of  said  period  of  three  years,  a  suit  may  be  brought  asainst 
the  company  within  six  months  from  the  termination  of  said  suit, 
and  not  later,"  requires  the  suit  to  be  brought  within  six  months 
from  the  entry  of  judgment  fixing  the  liability,  and  not  within  six 
months  from  the  payment  of  the  judgment.*®  Where  the  last  day  to 
bring  suit  falls  on  Sunday,  suit  may  be  brought  on  Monday.*'  Under 
a  policy  of  insurance  making  a  loss  payable  in  sixty  days  after  proofs 
of  loss  are  furnished,  and  fully  specifying  what  such  proofs  shall 
be,  but  requiring  the  insured  to  furnish  duplicate  bills  of  goods  pur- 
chased in  case  the  company  shall  require  them,  such  duplicate  bilb 
are  not  a  part  of  the  proofs  of  loss.  The  loss  is  payable  in  sixty 
days  after  the  regular  proofs  are  received  by  the  company  and  an 
action  therefor  is  not  prematurely  brought  though  the  duplicate  bills 
are  not  furnished  sixty  days  before  the  commencement  of  the  action.** 
582.  Circumstances  Excusing  Compliance  with  Provision. — Failure 
to  bring  suit  within  the  time  provided  by  the  policy  is  not  excused 
by  the  fact  that  the  person  entitled  to  sue  is  an  infant,*  or  that  the 
persons  entitled  to  sue  did  not  know  of  the  limitation  of  time  con- 
tained in  the  policy,*  but  a  limitation  provision  does  not  defeat  the 

16.  Wilkinson  v.  John  Hancock  Mut.  1.  Mead  v.  Phoenix  Ins.  Co.,  68  Kan. 
Life  Ins.  Co.,  27  R.  I.  146,  61  Atl.  43,  432,  75  Pac.  475,  104  A.  S.  R.  412,  64 
8  Ann.  Cas.  10G3.  L.R.A.  79;  Heilig  v.  Aetna  Life  Ins. 

17.  Cooper  v.  United  States  Mut.  Co.,  152  N.  C.  368,  67  S.  E.  927,  20 
Ben.  Ass'n,  132  N.  Y.  334,  30  N.  E.  Ann.  Cas.  1290  and  note;  Suggs  v. 
833,  28  A.  S.  R.  581,  16  L.R.A.  138.  Travelers'   Ins.   Co.,  71   Tex.   579,   9 

18.  Note:  9  Ann.  Cas.  164\  S.  W.  676,  1  LJIA.  847. 

19.  Note:  25  A.  S.  R.  485.  Notes:   47  LJIA.  710;  48  L.R.A. 

20.  Aetna  Ins.  Co.  v.  McLead,  57  (N.S.)   913;  8  Ann.  Cas.  1066. 
Kan.  95,  45  Pac.  73,  57  A.  S.  R.  320.  2.  Paul  v.  FideUty,  etc.,  Co.  of  New 
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claim  of  the  beneficiary,  when  he  does  not  know  of  the  existence 
of  the  policy  or  of  the  death  of  the  insured,  until  more  than  the 
time  specified  and  he  notifies  the  company  at  .once  after  acquiring 
such  knowledge.*  While  some  courts  have  considered  that  failure 
to  bring  suit  within  the  time  specified  is  excused  where  the  beneficiary 
was  restrained  from  suing  by  an  injunction,*  the  better  view  seems 
to  be  that  an  injunction  issued  at  the  suit  of  a  third  person  is  no 
excuse,'  especially  where  the  injunction  was  dissolved  before  the  time 
expired,  leaving  a  short  but  sufficient  time  within  which  to  bring 
action.*  The  existence  of  a  war  between  the  states  in  which  insurer 
and  insured  live,  commencing  before  the  time  has  expired,  is  a  good 
excuse  and  wholly  nullifies  the  provision,'  and  where  the  issuance 
of  an  injimction  is  recognized  as  an  excuse  it  wholly  nullifies,  and 
not  merely  suspends,  the  provbion.*  A  condition  in  a  fire  insur- 
ance policy  requiring  the  bringing  of  an  action  for  a  loss  within 
one  year  after  such  loss  occurs  is  waived  if  the  insurer  makes  an 
assignment  for  the  benefit  of  creditors  within  such  year,  and  the 
claim  is  not  barred  as  to  the  fund  in  court,  although  not  filed  with 
the  assignee  until  more  than  a  year  after  the  loss.*  Again,  where 
the  interest  insured  was  a  mechanic's  lien,  and  the  insured  or  his 
assignee  was  required  to  make  proof  to  the  insurer  of  the  value  of 
the  interest  insured,  which  proof  could  not  be  made  in  a  legitimate 
manner  within  the  time  stipulated,  the  stipulation  does  not  apply.** 
But  though  the  appointment  of  an  executor  was  delayed  by  the  pend- 
ency of  proceedings  resisting  the  probate  of  the  will,  if,  during  those 
proceedings,  those  interested  in  the  estate  might  have  procured  the 
appointment  of  a  special  or  temporary  administrator  and  compelled 
him  to  bring  an  action  upon  the  policy  within  the  time  agreed  upon 
therein,  the  fact  that  there  was  no  one  competent  to  sue,  a  fire  loss 
having  occurred  after  the  death  of  the  insured,  does  not  excuse  the 
delay.'* 

York,  186  Mass.  413,  71  N.  E.  801, 104   WaU.  158,  20  U.  S.  (L.  ed.)  490. 
.<.  S.  R.  594.  Note:  47  L.R.A,  709. 

3.  McElroyv.  John  Hancock  Mat.  8.  Eamshaw  v.  Sun  Mut.  Aid  Soc, 
Ldfe  Ins.  Co.,  88  Md.  137,  41  Atl.  112,  68  Md.  465,  12  AU.  884,  6  A.  S.  R. 
71  A.  S.  R.  400.  460. 

4.  Eamshaw  v.  Snn  Mut.  Aid  Soc,  9.  In  le  St.  Paul  German  Ins.  Co., 
68  Md.  465,  12  Atl.  884,  6  A.  S.  R.  58  Minn.  163,  59  N.  W.  996,  49  A.  S. 
460.  R.  497,  26  L.R.A.  737. 

5.  Wilkinson  t.  First  Nat  Fire  Ins.  10.  Stout  v.  City  Fire  Ins.  Co.  of 
Co.,  72  N.  T.  499,  28  Am.  Rep.  166.  New  Haven,  12  la.  371,  79  Am.  Dec 

6.  Pan!  v.  Fidelity,  etc.,  Co.  of  New  539  and  note. 

York,  186  Mass.  413,  71  N.  E.  801, 104  11.  Matthews  v.  American  Cent.  Im. 
A.  8,  R,  694.  Co.,  154  N.  Y.  449,  48  N.  E.  751,  tO. 

7.  Sonmei  t.  Hartford  Ins.  Co.,  13  A.  S.  R.  627,  39  L.R.A.  433. 
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583.  Commencement  of  Action. — In  some  states  an  action  is  deemed 
commenced  when  the  writ  is  filled  out  with  the  intention  of  having 
it  served,  and  this  applies  to  the  limitation  clause,^'  and  where  the 
delivery  of  a  writ  to  an  officer  for  service  is  made  a  sufficient  com- 
mencement of  an  action  under  the  statute  of  limitations,  the  same 
is  true  of  a  policy  provision  inserted  in  pursuance  of  a  statute.** 
But  bringing  suit  in  a  court  having  no  jurisdiction  does  not  com- 
ply with  the  condition.**  While  there  may  be  circumstances  which 
alter  it,**  the  general  rule  is  that  the  bringing  of  an  action  which 
is  dismissed  does  not  satisfy  the  requirement,  and  that  statutes  of 
limitations  providing  for  the  bringing  of  a  new  action  within  a  cer- 
tain time  after  a  dismissal  do  not  affect  the  rights  arising  under  a 
limitation  in  a  policy,**  unless  the  limitation  clause  was  inserted 
in  pursuance  of  a  statutory  requirement.*'  In  some  jurisdictiona 
statutes  regulate  the  right  to  bring  a  second  action  on  a  policy  after 
the  expiration  of  the  limitation  period,  some  of  which  permit  a  new 
action  to  be  brought  within  a  specified  time.**  No  new  action  is 
brought,  however,  by  the  bringing  in  of  the  receiver  of  the  plaintiff 
as  a  party  to  the  action,**  or  by  substituting  the  same  person  as  plain- 
tiff in  his  capacity  as  administrator  with  the  will  annexed,  instead  of  as 
simplo  administrator,**  and  while  a  plaintiff  who  has  been  defeated 
in  an  action  at  law  cannot  after  the  expiration  of  the  limitation 
period  bring  a  suit  to  reform  the  policy  and  enforce  it  as  reformed,* 
yet  if,  in  an  action  commenced  in  time  on  a  policy,  judgment  for 
plaintiff  is  reversed  because  the  relief  asked  for  is  legal,  while  that 
to  which  he  is  entitled  is  equitable,  he  may  then,  though  more  than 
a  year  has  elapsed  since  the  commencement  of  the  action  and  the 
reversal,  so  amend  his  original  pleadings  as  to  demand  the  equitable 
relief  to  which  he  is  entitled.*  Where  an  action  is  begun  in  a  fed- 
eral court  within  the  time  limited  and  it  is  thereafter  transferred 

12.  Anderson  v.  Aetna  Life  Ins.  Co.,  N.  W.  608,  48  L.R.A.(N.S.)  906. 

75  N.  H.  375,  74  Atl.  1051,  28  L.R.A.  Notes:  25  Am.  Rep.  105;  Ann.  Cas. 

<N.S.)  730.  1914D  1147. 

Note:  25  Am.  Rep.  105.  17.  Tracy  v.  Qneen  City  Fire  Ins. 

13.  Hamilton  v.  Royal  Ins.  Co.,  156  Co.,  132  La.  610,  61  So.  687,  Ann. 
N.  Y.  327,  50  N.  E.  863,  42  L.R.A.  Cas.  1914D  1145  and  note. 

485.  18.  Note:  Ann.  Cas.  1914D  1148. 

14.  Keystone  Mut.  Ben.  Ass'n  v.  19.  Clark  Millinery  Co.  v.  National 
Norris,  115  Pa.  St.  446,  8  Atl.  638,  2  Union  Fire  Ins.  Co.,  160  N.  C.  130, 
A.  S.  R.  572.  75  S.  E.  944,  Ann.  Cas.  1914C  367. 

15.  Notes:  25  Am.  Rep.  105 j  Ann.  20.  Fidelity,  etc.,  Co.  of  New  York 
Cas.  1914D  1148.  v.  Freeman,  109  Fed.  847,  48  C.  C.  A. 

16.  Riddlesbarger  V.  Hartford  Fire  692,  54  L.R.A.  680. 

Ins.  Co.,  7  Wall.  386,  19  U.  S.  (L.  1.  Arthur  v.  Homestead  Fire  Ins. 
ed.)  257;  Harrison  v.  Hartford  Fire  Co.,  78  N.  Y.  462,  34  Am.  Rep.  550. 
Ins.  Co.,  102  la.  112,  71  N.  W.  220,  2.  Newman  v.  Covenant  Mnt  Ins. 
47  L.R.A.  709;  Dahrooge  v.  Rochester  Ass'n,  76  la.  56,  40  N.  W.  87,  14  A. 
German  Ins.  Co.,  177  Mich.  442,  143   S.  R.  196,  1  L.R.A.  659. 
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to  a  state  court  by  agreement  of  the  parties,  the  action  in  the  state  court 
will  be  treated  as  a  continuance  of  the  former  action,'  and  the  setting 
up  in  a  reply  of  a  waiver  of  conditions  does  not  constitute  a  new 
cause  of  action  within  the  statute  of  limitations,  the  original  com- 
plaint alleging  performance  of  all  conditions.* 

584.  Waiver  of  Limitation. — A  condition  in  an  insurance  policy 
that  a  failure  to  bring  suit  within  a  certain  time  after  loss  shall 
preclude  a  recovery  is  a  contract,  and  not  a  statute  of  limitations, 
and  may  be  waived  by  the  insurer,  or  he  may  be  estopped  by  his 
acta  from  insisting  upon  its  enforcement.*  Such  waiver  need  not 
be  in  writing,  but  may  arise  from  such  a  course  of  conduct  upon 
the  part  of  the  company  as  will  equitably  estop  it  from  pleading 
the,  prescribed  limitation  in  bar  of  a  suit  by  the  insured.*  An  insur- 
ance company  cannot  hold  out  the  hope  of  am  amicable  adjustment 
of  the  loss,  and  thus  delay  the  action  of  the  insured,  and  then  plead 
the  delay,  caused  by  its  own  conduct,  as  a  defense  to  the  action  when 
brought.'  Accordingly  a  request  by  the  insurer  for  delay,*  or  a 
request  for  further  proofs  which  it  knows  cannot  be  furnished  until 
after  the  limitation  period  has  expired,'  is  a  waiver  of  the  limita- 
tion. Similarly  a  refusal  on  the  part  of  an  insurance  company  to 
allow  the  beneficiary  in  an  accident  policy  to  inspect  its  by-laws 

3.  Moore  V.  Phoenix  Fire  Ins.  Co.,  11  S.  W.  1016,4  L.R.A.  458;  Allemania 
64  N.  H.  140,  6  Atl.  27,  10  A.  S.  R,  Fire  Ins.  Co.  v.  Peck,  133  111.  220,  24 
384.  N.  E.  538,  23  A.  S.  R.  610  and  note; 

4.  German  Ins.  Co.  of  Freeport  v.  Grant  v.  Lexington  Fire,  etc.,  Ins.  Co., 
Shader,  68  Neb.  1,  93  N.  W.  972,  60  5  Ind.  23,  61  Am.  Dee.  74  and  note; 
L.R.A.  918.  Little  v.  Phoenix  Ins.  Co.,  123  Mass. 

5.  Thompson  v.  Phenix  Ins.  Co.,  136  380,  25  Am.  Rep.  96;  Bonnert  v.  Penn- 
U.  S.  287,  10  S.  Ct.  1019,  34  U.  S.  sylvania  Ins.  Co.,  129  Pa.  St.  558,  18 
(L.  ed.)  408;  Caywood  v.  Supreme  Atl.  552,  15  A.  S.  R.  739;  Hall  v. 
Lodge,  etc.,  171  Ind.  410,  86  N.  E.  482,  Union  Cent.  Life  Ins.  Co.,  23  Wash. 
131  A.  S.  R.  253, 17  Ann.  Cas.  503,  23  610,  63  Pae.  505,  83  A.  S.  R.  844,  51 
L.R.A.(N.S.)  304;  Dibbrell  v.  Georgia  L.R.A.  288;  Killips  v.  Putnam  Fire 
Home  Ins.  Co.,  110  N.  C.  193, 14  S.  E.  Ins.  Co.,  28  Wis.  472,  9  Am.  Rep.  506. 
783,  28  A.  S.  R.  678.  Notes:  25  Am.  Rep.  107;   8  Ann. 

6.  Thompson  v.  Phenix  Ins.  Co.,  136  Cas.  1066. 

U.  S.  287,  10  S.  Ct.  1019,  34  U.  S.  8.  Turner  v.  Fidelity,  etc.,  .Co.  of 

(L.  ed.)  408.  New  York,  112  Mich.  425,  70  N.  W. 

Note:  25  A.  S.  R.  485.  898,  67  A.  S.  R.  428,  38  L.R.A.  529. 

7.  Thompson  v,  Phenix  Ins.  Co.,  136  The  action  of  directors  of  a  mutual 
U.  S.  287,  10  S.  Ct.  1019,  34  U.  S.  company  in  indefinitely  postponing  a 
(L.  ed.)  408;  Steel  V.  Phoenix  Ins.  Co.,  claim  is  in  effect  a  rejection  thereof 
154  U.  S.  518, 14  S.  Ct.  1153,  38  U.  S.  and  does  not  excuse  failure  to  bring 
(L.  ed.)  1064  (divided  court  affirming  a  suit  within  the  time  limited  by  the 
judgment  below) ;  Lynchburg  Cotton  policy.  Patrick  v.  Farmers'  Ins.  Co., 
Mill  Co.  V.  Travelers'  Ins.  Co.  of  Hart-  43  N.  H.  621,  80  Am.  Dec.  197. 
ford,  149  Fed.  954,  79  C.  C.  A.  464,  9  9.  Dibbrell  v.  Georgia  Home  Ins. 
LJl.A.(N.S.)  654  and  note  (proviaon  Co.,  110  N.  C.  193,  14  S.  E.  783,  28 
waived  and  not  suspended) ;  Dwelling  A,  S.  R.  678. 

House  Ins.  Co.  v.  Brodie,  52  Ark.  11, 
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upon  request  made  at  its  general  office  and  a  misstatement  as  \o  the 
time  within  which  suit  may  be  brought  constitute  &  waiver  of  a 
by-law  limiting  the  time  for  bringing  the  action."  A  refusal  to 
pay  while  certain  conditions  exist  is  not  a  waiver  of  the  limitation 
until  the  condition  is  removed,**  and  the  fact  that  an  insurer  against 
death  by  accident  in  various  negotiations  with,  and  communications 
to,  persons  entitled  to  maintain  an  action  on  the  policy  did  not  call 
their  attention  to  the  provision  therein  limiting  the  time  within 
which  action  thereon  might  be  brought,  nor  in  any  way  indicate 
that  reliance  would  be  placed  on  such  provision,  is  not  a  waiver 
thereof,  nor  does  it  create  any  estoppel  against  subsequent  reliance 
on  it.**  A  provision  against  a  waiver  of  any  of  the  provisions  of  a 
policy  except  by  a  writing  signed  by  the  president  and  secretary-  has 
been  applied  to  the  stipulation  limiting  the  time  to  sue,  and  has 
been  held  to  prevent  a  waiver  by  any  other  agent,**  but  other  courts 
have  held  that  evidence  as  to  the  acts  of  such  agents  may  be  admit- 
ted on  the  question  of  waiver,**  and  the  better  view  would  seem  to 
be  that  a  nonwaiver  clause  does  not  apply  to  the  limitation  clause." 
To  constitute  a  waiver  by  the  company  of  a  condition  in  the  policy 
limiting  the  time  in  which  suit  shall  be  brought  after  loss,  the  act 
or  declaration  relied  upon  must  be  done  or  made  during  the  running 
of  the  period  of  limitation,**  and  negotiations  for  settlement  which 
terminate  so  as  to  give  sufficient  time  to  bring  suit  before  the  expira- 
tion of  the  limitation  period  do  not  waive  the  policy  limitation.*' 
The  provision  in  a  standard  policy  that  suit  shall  not  be  brought 
within  a  certain  time  is  waived  by  a  denial  of  all  liability,  according 
to  the  better  rule,**  though  there  is  authority  to  the  contrary.**    A 

10.  Metropolitan  Ace.  Ass'n  v.  Froi-  17.  Dahrooge  v.  Rodiester  German 
land,  161  lU.  30,  43  N.  E.  766,  52  A.  Ins.  Co.,  177  Mich.  442, 143  N.  W.  608, 
S.  FL  359.  48  L.R.A.(N.S.)  906. 

11.  Ripley  v.  Aetna  Ins.  Co.,  30  N.  18.  California  Ins.  Co.  v.  Gracey,  15 
Y.  136,  86  Am.  Dec.  362.  Colo.  70,  24  Pac.  577,  22  A.  S.  R.  376; 

12.  Paul  V.  Fidelity,  etc.,  Co.  of  New  Jennings  v.  Brotherhood  Ace.  Co.,  44 
York,  186  Mass.  413,  71  N.  E.  801,  Colo.  68,  96  Pac.  982,  130  A.  S.  R. 
104  A.  S.  R.  594.  109, 18  L.R.A.(N.S.)  109;  Clark  MilU- 

13.  Waynesboro  Mut.  Fire  Ins.  Co.  nery  Co.  v.  National  Union  Fire  Ins. 
v.  Conover,  98  Pa.  St.  384,  42  Am.  Co.,  160  N.  C.  130,  75  S.  E.  944,  Ann. 
Rep.  618.  Cas.  1914C  367  and  note;   Western, 

14.  Lynchbiu^  Cotton  Mill  Co.  v,  etc.,  Pipe  Lines  v.  Home  Ins.  Co.,  145 
Travelers'  Ins.  Co.  of  Hartford,  149  Pa.  St.  346,  22  Atl.  665,  27  A.  S.  R. 
Fed.  954,  79  C.  C.  A.  464,  9  L.R.A.  703;  Home  Ins.  Co.  v.  Hancock,  106 
(N.S.)  654.  Tenn.  513,  62  S.  W.  145,  52  L.R.A. 

15.  This  view  is  borne  out  by  the  665;  French  v.  Fidelity,  etc.,  Co.  of 
rulei  as  to  waiver  of  proofs  of  loss.  New  York,  135  Wis.  259,  115  N.  W. 
See  supra,  par.  518.  869,  17  L.R.A.(N.S.)  1011. 

16.  Everett  v.  London,  etc,  Ins.  Co.,      19.  Note:  Ann.  Cas.  1914C  375. 
142  Pa.  St.  332,  21  AtL  819,  24  A. 

«.  R.  499. 
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stipulation  to  enter  an  amicable  action  on  a  policy  is  not,  however, 
a  waiver  of  a  provision  that  no  suit  shall  be  brought  until  a  certain 
time  after  proof  of  loss.'" 

Parties 

585.  In  General. — Where  a  person  contracts  for  the  insurance  of 
property,  and  pays  the  premium,  and  the  loss  is  made  payable  to 
him,  the  agreement  to  pay  the  loss  is  a  contract  with  the  one  who 
pays  the  consideration,  and  he  has  a  right  of  action  in  his  own 
name  for  the  loss,  although  the  insurance  is  in  the  name  of  another,* 
and  where  the  person  procuring  the  policy  ia  an  agent,  his  principal 
may  sue  notwithstanding  a  provision  in  the  policy  that  if  loss  occurs 
payment  shall  be  made  to  the  agent.'  Where  a  policy  on  the  life 
of  a  person  shows  upon  its  face  that  it  was  applied  for  and  the  pre- 
mium paid  by  another  person,  and  that  it  was  issued  for  his  benefit, 
the  words  "the  assured"  in  the  policy  apply  to  the  person  for  whose 
benefit  the  policy  was  effected,  and  not  to  the  party  whose  life  was 
insured,  and  the  former  may  sue  upon  it,'  but  the  mere  fact  that 
one  pays  the  premiums  on  the  life  insurance  policy  of  another  doe? 
not  entitle  him  to  sue  thereon.*  Ordinarily  one  of  two  beneficiaries 
in  an  insurance  policy  cannot  maintain  an  action  to  enforce  the 
policy  without  making  the  other  a  party,'  especially  where  they  arc 
jointly  insured,'  but  where  a  policy  of  insurance  covers  property 
owned  in  severalty  by  two  persons  insured,  one  of  the  owners  may 
maintain  an  action  in  his  own  name  to  recover  for  a  loss  affecting 
his  portion  of  the  property,'  or  both  may  join  and  recover  the  full 
loss.*  The  beneficiary  named  in  a  life  policy,  rather  than  the  exec- 
utors of  the  insured,  is  the  proper  person  to  sue  on  the  policy,'  and 
while  there  is  some  authority  to  the  effect  that  the  beneficiary  in  a 
life  insurance  policy  has  no  right  of  action  because  of  breach  by 
the  insurer  of  its  contract  with  the  insured,*"  the  weight  of  authority 

20.  Camberling  v.  McCall,  2  Yeates  6.  Blanchard  v.  Dyer,  21  Me.  Ill,  38 

(Pa.)  281,  1  Am.  Dec  341.  Am.  Dec.  253. 

1.  Traders'  Ins.  Co.  v.  Pacaud,  150  7.  Beebe  v.  Ohio  Fanners'  Ins.  Co., 
111.  245,  37  N.  E.  460,  41  A.  S.  B.  93  Mich.  514,  53  N.  W.  818,  32  A. 
355.  S.  R.  519,  18  L.R.A.  481. 

2.  Braden  v.  Louisiana  State  Ins.  8.  Graves  v.  Merchants',  etc.,  Ins. 
Co.,  1  La.  220,  20  Am.  Deo.  277.  Co.,  82  la.  637,  49  N.  W.  65,  31  A. 

5.  Connecticut  Mut.  Life  Ins.  Co.  v.  S.  R.  507. 

Luchs,  108  U.  S.  498,  2  8.  Ct.  949,  27  9.  Myers  v.  Keystone  Mut.  Life  Ins. 

U.  S.  (L.  ed.)  800.  Co.,  27  Pa.  St.  268,  67  Am.  Dec.  462 

4.  Lewis  V.  Metropolitan  Life  Ins.  and  note. 

Co.,  178  Mass.  52,  59  N.  E.  439,  86  10.4>rice  v.  Mutual  Reserve  life  Ins. 

A.  S.R.463.  Co.,  102   Md.   683,   62  AtL   1040,  4 

6.  Voss  V.  Connecticut  Mnt.  Life  Ins.  L.RJLtN.S.)  870. 
Co.,  119  Mich.  161,  77  N.  W.  697,  44 

IiJt.A.  689. 
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seems  to  be  to  the  contrary,  at  least  as  to  the  beneficiary's  right  after 
the  death  of  the  insured.**  If  one  of  the  beneficiaries  named  in  a 
certificate  of  instirance  dies,  the  surviving  beneficiaries  may  sue  alone 
upon  the  certificate  without  joining  the  administrator  of  the  deceased 
beneficiary.**  Where  an  insurance  company  issues  to  each  of  ten 
persons  as  members  of  a  club,  for  a  separate  consideration  furnished 
by  each,  a  certificate  of  insurance  which  provides  that  upon  the  death 
of  any  member  the  company  will  pay  a  certain  sum  to  his  repre- 
sentatives and  to  ihe  surviving  members  of  the  club,  share  and  share 
alike,  upon  the  death  of  a  member  any  of  the  persons  interested 
in  the  sum  which  thereupon  becomes  payable  may  maintain  a  sep- 
arate action  to  recover  his  share  without  making  the  other  persons 
interested  parties  to  the  action.*'  Notwithstanding  a  policy  is  pay- 
able to  th^  general  guardian  of  an  infant  a  guardian  ad  litem  may 
maintain  a  suit  on  the  policy.**  Where,  by  the  terms  of  an  insur- 
ance policy,  the  company  agrees  to  "make  good  unto  the  said  assured, 
his  executors,  administrators,  and  assigns"  all  such  loss  or  damage 
as  shall  happen  by  fire,  an  administrator  may  maintain  an  action 
on  the  policy  to  recover  for  a  loss  occurring  after  the  death  of  the 
insured.**  The  better  rule  also  is  that  on  a  life  insurance  policy 
payable  to  the  assured,  his  executors,  administrators  or  assigns,  for 
the  sole  use  and  benefit  of  a  person  named  therein,  the  assured  dying 
intestate,  and  the  policy  not  having  been  assigned,  an  action  is  only 
maintainable  by  the  administrator,**  though  there  is  contrary  author- 
ity.*' Under  a  contract  of  insurance  authorizing  the  payment  of 
the  amount  of  the  policy  to  any  relative  or  connection  of  the  insured, 
or  to  one  incurring  expense  in  his  behalf,  one  to  whom  such  pay- 
ment might  be  made,  but  who  is  not  named  as  beneficiary,  cannot 
enforce  the  policy.  Such  suit  can  be  maintained  only  by  the  execu- 
tor or  administrator  of  the  insured.*"  An  assignee  of  a  policy  and 
a  mortgagee  of  the  property  insured  whose  rights  are  superior  may 
join  in  an  action  on  the  policy.*'  A  partnership  containing  new 
members  cannot  sue  on  a  renewal  of  a  policy  under  seal  issued  to 
the  old  firm  where  the  renewal  is  not  a  new,  but  a  continuance  of 

11.  Note:  4  L.E.A.(N.S.)  870.  16.  Stowe  v.  Phinney,  78  Me.  244,  3 

12.  Supreme  Lodge  Knights,  etc.  v.  AtL  914,  57  Am.  Rep.  796;  Bailey  v. 
Portingall.  167  111.  291,  47  N.  E.  203,  New  England  Mut.  Life  Ins.  Co.,  114 
59  A.  S.  R.  296.  Mass.  177,  19  Am.  Rep.  329. 

13.  Emmeluth     v.     Home     Benefit  17.,Notc:  19  Am.  Rep.  331,  332. 
Ass'n,  122  N.  Y.  130,  25  N.  E.  234,  18.  Lewis  v.  Metropolitan  Life  Ins. 
9  L.R.A.  704.  Co.,  178  Mass.  52,  59  N.  E.  439,  86 

14.  Price  V.  Phoenix  Mut.  Life  Ins.  A.  S.  R.  463. 

Co.,  17  Minn.  497,  10  Am.  Rep.  166.       19.  Royal  Ins.  Co.  v.  MiUer,  199  U. 
16.  Forest  City  Ins.  Co.  v.  Hardesty,  S.  353,  26  S.  Ct  46,  50  U.  S.  (L.  ed.) 
182  III.  39,  55  N.  E.  139,  74  A.  S.  R.  226. 
161. 
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the  old,  contract.    If,  however,  the  renewal  is  a  new  contract  the 
new  firm  may  sue  on  the  contract  thereby  made  with  it.*^ 

586.  Policy  for  Whom  It  May  Concern. — There  seems  to  be  no 
doubt  that  where  a  policy  is  issued  to  a  person  named  for  the  benefit 
of  whom  it  may  concern,  the  person  named  may  maintain  a  suit 
for  a  loss  imder  the  policy,^  and  ac<;ording  to  some  courts  he  is  the 
only  person  who  can  sue  on  the  policy  where  it  is  under  seal,  unless 
the  persons  interested  sue  in  his  name.*  Ordinarily,  however,  the 
persons  whose  interests  are  covered  by  the  policy  may  sue  thereon,* 
especially  where  there  are  no  equities  between  the  insurer  and  the 
person  named  in  the  policy,*  and  a  recovery  by  either  the  person 
named  or  the  persons  interested  is  a  bar  to  any  further  action.* 

587.  Mortgagor  and  Mortgagee. — It  is  clear  that  a  mortgagee  can- 
not sue  on  a  policy  in  the  name  of  the  mortgagor  where  it  was 
issued  to  the  latter  and  there  is  nothing  to  show  that  it  was  intended 
to  be  procured  in  pursuance  of  a  covenant  in  the  mortgage.*  There 
is  some  conflict  in  the  authorities  with  reference  to  who  is  the  proper 
party  plaintiff  in  an  action  on  a  policy  containing  a  loss  payable 
clause  in  favor  of  a  mortgagee,  due  to  a  great  extent  to  the  difference 
between  common  law  and  code  practice.'  Under  the  common  law 
practice  where  a  policy  is  procured  by  a  mortgagor  he  is  the  only 
person  who  can  gue  on  it,  tiiough  it  would  seem  that  the  mortgagee 
may  sue  in  the  mortgagor's  name  for  his  benefit.*  Under  modern 
practice  acts,  however,  requiring  all  actions  to  be  brought  in  the 
name  of  the  real  party  in  interest,  it  is  the  general  rule  that  where 
the  mortgage  equals  or  exceeds  the  loss  under  a  policy  contain- 
ing a  loss  payable  clause  the  mortgagee  is  the  proper  person  to 
bring  suit,*  ^ven  though  he  has  assigned  the  mortgage,  if  he  has 

20.  Firemen's  Ins.  Co.  v.  Floss,  67  5.  Sleeper  v.  Union  Ins.  Co.,  65  Me. 
Md.  403,  10  Atl.  139,  1  A.  S.  R.  398.   385,  20  Am.  Rep.  706. 

1.  Sleeper  v.  Union  Ins.  Co.,  65  Me.  6.  Steams  v.  Quincy  Mut.  Fire  Ins. 
385,  20  Am.  Rep.  706;  Jefferson  Ins.  Co.,  124  Mass.  61,  26  Am.  Rep.  647. 
Co.  V.  Cotheal,  7  Wend.  (N.  Y.)  72,  22  7.  Staats  v.  Georgia  Home  Ins.  Co., 
Am.  Dec.  567;  Knight  v.  Eureka  Fire,  57  W.  Va.  571,  50  S.  E.  815,  4  Ann. 
etc.,  Ins.  Co.,  26  Ohio  St.  664,  20  Am.  Cas.  541;  Williamson  v.  Michigan  Fire, 
Rep.  778.  etc.,  Ins.  Co.,  86  Wis.  393,  57  N.  W. 

Note:  16  Am.  Dec.  324.  46,  39  A.  S.  R.  906  (holding  that  mort- 

2.  De  Bolle  v.  Pennsylvania  Ins.  Co.,  gagee  might  be  made  coplaintiS) . 
4  Whart.   (Pa.)   68,  33  Am.  Deo.  38.       Note :  4  Ann.  Cas.  543. 

3.  Ballard  v.  Merchants'  Ins.  Co.,  9       8.  Note:  4  Ann.  Cas.  543,  544. 

La.  258,  29  Am.  Dec.  444;  Sleeper  v.  9.  Fire  Ins.  Cos.  v.  Felrath,  77  Ala. 

Union  Ins.  Co.,  65  Me.  385,  20  Am.  194,  54  Am.  Rep.  58;  Capital  City  Ins. 

Rep.  706.  Co.  V.  Jones,  128  Ala.  361,  30  So.  674, 

Note:  16  Am.  Dec.  324.  86  A.  S.  R.  152;  Burlington  Ins.  Co.  v. 

4.  Farrow  v.  Commonwealth  Ins.  Lowery,  61  Ark.  108,  32  S.  W.  383,  54 
Co.,  18  Pick.  (Mass.)  53,  29  Am.  Dee  A.  S.  R.  196;  Christenson  v.  FideUt)- 
564.  Ins.  Co.,  117  la.  77,  90  N.  W.  495,  94 
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guaranteed  its  payment."  This  is  especially  true  where  the  mort- 
gagor consents  to  the  maintenance  of  the  action  by  the  mortga- 
gee,** or  where  the  policy  contains  a  union  mortgage  clause."  If, 
however,  the  mortgagee  consents,  an  action  may  be  maintained 
by  the  mortgagor,**  and  some  courts  allow  a  suit  by  the  mortgagor 
in  any  event,  the  insurer  being  protected  against  the  mortgagee's 
rights.**  Also  a  mortgagor  ana  mortgagee  may  maintain  a  joint 
action  on  a  policy  containing  a  loss  payable  clause,**  and  if  the 
mortgagee  refuses  to  join  in  an  action  on  the  policy,  he  is  a  proper 
party  defendant  under  a  statute  providing  that  where  the  parties 
have  a  united  interest,  they  must  be  joined  as  pldntiffs,  and  if  any 
refuses  to  join,  he  must  be  made  a  party  defendant.**  The  fact 
that  the  mortgagor  is  joined  in  an  action  on  a  policy  containing  a 
union  mortgage  clause  does  not  prevent  a  recovery  by  the  mortgagee 
alone,  where  the  mortgagor  has  forfeited  his  rights,  as  he  may  be 
eliminated.*'  Where  the  loss  exceeds  the  mortgage  some  courts 
hold  that  the  mortgagor  and  mortgagee  may  maintain  separate  ac- 
tions,** but  the  better  rule  seems  to  be  that  there  is  but  a  single 
contract,  and  that  the  liability  cannot  be  thus  split  up.**     Some 

A.  S.R.  286;  Motley  V.  Manufacturers'  City  Fire  Ins.  Co.,  95  Neb.  43,  144 

Ins.  Co.,  29  Me.  337,  50  Am.  Dec.  591;  N.  W.  1044,  51  L.R.A.(N.S.)  261. 

Hanover  Fire  Ins.  Co.  of  New  York  v.  Note :  4  Ann.  C«s.  544. 

Brown,  77  Md.  64,  25  Atl.   989,  27  14.  Perry    v.    Dwelling-House    Ins. 

Atl.  314,  39  A.  S.  R.  386   (indorse-  Co.,  67  N.  H.  291,  33  AU.  731,  68  A. 

ment  held  assignment) ;  Mazcy  v.  New  S.  R.  668;  Martin  v.  Franklin  Fire  Ins. 

Hampshire  Fire  Ins.  Co.,  54  Minn.  272,  Co.,  38  N.  J.  L.  140,  20  Am.  Rep.  372; 

55  N.  W.  1130,  40  A.  S.  R.  325;  Lowry  Kane  v.  Hibemia  Mut.  Fire  Ins.  Co., 

V.  Insurance  Co.  of  North  America,  75  38  N.  J.  L.  441,  20  Am.   Rep.  409. 

Miss.  43,  21  So.  664,  65  A.  S.  R.  587,  16.  Lewis   v.    Guardian    Fire,   etc., 

37  L.R.A.  779;  Travelers'  Ins.  Co.  v.  Ins.  Co.,  181  N.  Y.  392,  74  N.  E.  224, 

California  Ins.  Co.,  1  N.  D.  151,  45  106  A.   S.   R.   557;    Peck   v.   Girard 

N.   W.  703,  8  L.R.A.   769;   Peck  v.  Fire,  etc.,  Ins.  Co.,  16  Utah  121,  51 

Girard  Fire,  etc.,  Ins.  Co.,  16  Utah  Pac.  255,  67  A.  S.  R.  600. 

121,  51  Pac.  255,  67  A.  S.  R.  600.  Note:  4  Ann.  Cas.  544. 

Notes:  64  Am.  Dec.  699;  25  L.RJi.  H-  Lewis  v.  Guardian  Fire,  etc.,  Ins. 

274,  680;  4  Ann.  Cas.  544.  Co.,  181  N.  Y.  392,  74  N.  E.  224,  106 

10.  Phenix  Ins.  Co.  of  Brooklyn  ▼.  ^-  S-  R-  557.  „  . 
Omaha  Loan,  etc.,  Co.,  41  Neb.  834,  _  ^\,^**^*  ';,.P''^"  ^«-  J^'^ 
60  N.  W.  133,  25  L.R.A.  679.  Brooklyn,  96  Mi^    223,  50  So.  7|9, 

11.  Fred  Miller  Brewing  Co.  v.  Capi-  f^°-  C*""-  1912B  262,  25  L.R.A.(N.S.) 

tal  Ins.  Co.,  Ill  la.  590,  82  N.  W.  ig  r,„j»„i  rit^  t^<,  r„  „  t„„«» 
inoq  (19  A    <J  R  K90  *"•  Capital  City  Ins.  Co.  v.  Jones, 

1023,  82  A.  S.  K-  5'S'-  128  Ala.  361,  30  So.  674,  86  A.  S.  R. 

T   oln^«*.J-^c'^"n?^-  o°''o^oo^-  152;  Pcck  V.  Girard  Fire,  etc.,  Ins. 

I.  260,  55  AtL  715, 105  A.  S.  R.  882.  Co.,  16  Utah  121,  51  Pac.  265,  67  A. 

13.  Woriey  v.  State  Ins.  Co.,  91  la.  g   r   qqq 
160,  59  N.  W.  16,  61  A.  S.  R.  334;      Noite:  25L.R.A.  680. 
Coates  v.  Pennsylvania  Fire  Ins.  Co.       19.  Lewis  v.  Guardian  Fire,  etc,  Co., 

of  Philadelphia,  58  Md.  172,  42  Am.  181  N.  Y.  392,  74  N.  E.  224,  106  A. 

Rep.  327;  Schmidt  v.  Williamsburgh  S.  R.  567. 
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courts,  accordingly,  permit  an  action  in  such  a  case  by  the  mortgagee.** 
The  view  has  sometimes  been  adopted  that  if  a  policy  of  insurance 
against  loss  by  fire  is  issued  to  an  owner  of  real  property,  payable 
in  case  of  loss  to  a  designated  mortgagee  as  his  interest  may  appear, 
the  mortgagee  is  entitled  to  maintain  in  his  own  name  an  action 
upon  the  policy  without  joining  his  mortgagor,  whether  the  amount 
of  the  loss  is  greater  or  less  than  the  sum  due  upon  the  mortgage, 
but  that  the  mortgagor  can  sue  for  the  whole  loss  if  the  mortgagee 
consents.*  If  the  mortgage  debt  has  been  paid  the  mortgagor  is 
the  proper  person  to  sue.* 

588.  Assignee. — ^Whether  an  action  on  an  assigned  claim  under  a 
policy  may  be  brought  in  the  name  of  the  assignee  depends  on  gen- 
eral principles  of  law  applicable  to  all  assignments.*  At  common 
law  he  could  not  sue  at  law,*  but  under  modem  statutes  he  may. 
and  in  most  states  must,  sue.*  In  any  event  it  is  clear  that  an  assign- 
ment of  a  policy  of  insurance  consented  to  by  the  insurer  effectuates 
a  new  contract  with  the  assignee,  on  which  the  latter  may  sue  in 
his  own  name.*  Under  the  modem  practice  the  tmstee  of  an  insol- 
vent assignee  of  a  policy  may  maintain  an  action  thereon  when  the 
insolvent  holds  the  legal  title  and  an  equitable  interest  in  the  policy.^ 
The  fact  that  the  assignee  may  not  be  entitled,  as  against  third  per- 
sons, to  retain  the  whole  proceeds  does  not  affect  his  right  to  sue 
where  he  has'  the  legal  title  and  a  beneficial  interest  in  the  policy.* 
However,  in  an  action  on  a  life  insurance  policy  by  the  beneficiary 
therein  named,  one  to  whom  the  policy  has  been  assigned,  under  nn 
assignment  claimed  to  be  void  for  want  of  capacity  in  the  assignor, 
is  not  a  necessary  party.* 

Pleading 

589.  Generally. — In  an  action  upon  an  oral  agreement  to  insure, 
the  policy  agreed  to  be  issued  is  not  the  foiwdation  of  the  action 

20.  Note:  4  Ann.  Cas.  545.  6.  Tremblay  v.  Aetna  Life  Ins.  Co., 

1.  Palmer  Sav.  Bank  v.  Insurance  97  Me.  547,  55  Atl.  509,  94  A.  S.  R. 
Co.  of  North  America,  166  Mass.  189,   521. 

44  N.  E.  211,  55  A.  S.  R.  387,  32  7.  McEIroy  v.  John  Hancock  Mut. 
L.R.A.  615.  Life  Ins.  Co.,  88  Md.  137,  41  Atl.  112, 

2.  Note:  4  Ann.  Cas.  545.  71  A.  S.  R.  400. 

S.  Note :  3  Ann.  Cas.  477.    And  see  8.  McElroy  v.  John  Hancock  Mut. 

AssiGKMENTS,  vol.  2,  p.  636  et  seq.  Life  Ins.  Co.,  88  Md.  137,  41  Atl.  112, 

4.  Palmer  v.  Merrill,  6  Cnsh.  71  A.  S.  R.  400;  Wright  v.  Mutual 
(Mass.)  282,  52  Am.  Dec  782;  Mutual  Ben,  Life  Ass'n,  118  N.  Y.  237,  23 
Life  Ins.  Co.  of  New  York  v.  Allen,  N.  E.  186,  16  A.  S.  R.  749,  6  L.R.A. 
138  Mass.  24,  52  Am.  Rep.  245.  731. 

Notes:  56  Am.  Dec.  747;  87  A.  S.  9.  Searles  v.  Northwestern  Mut.  Life 

R.  510.  Ins.  Co.  of  Milwaukee,  148  la.  65,  126 

5.  Notes:  56  Am.  Dec.  747;  87  A.  N.  W.  801,  29  L.R.A.(N.S.)  406. 
S.  R.  510. 
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Jn  the  sense  that  it  must  be  filed  with  the  complaint,*'  and  where 
the  action  is  on  a  written  policy  the  plaintiff  is  not  absolutely  bound 
by  the  copy  of  the  policy  declared  on,  but  may  amend  in  case  of  a 
variance.**  The  original  application  for  insurance  need  not  be  set 
out  in  pleading,  in  an  action  on  a  policy,**  and  the  fact  that  the 
application  is  set  forth  does  not  amount  to  an  assertion  that  the 
application  is  correct,  nor  estop  the  plaintiff  from  showing  that  it 
was  written  by  the  defendant's  agent,  is  not  correct,  and  was  not 
made,  submitted  to,  nor  signed  by  the  plaintiff.**  A  complaint 
on  a  policy  issued  by  a  foreign  insurance  company  need  contain  no 
allegation  that  the  defendant  has  complied  with  the  statute  requir- 
ing such  companies  to  file  certain  statements,  under  oath,  with  tho 
secretary  of  state,  and  obtain  his  certificate  of  authority  to  transact 
business,  etc.**  A  variance  is  created  by  proof  of  a  policy  which 
specifies  no  time  for  its  continuance  under  a  complaint  which  describe.*; 
it  as  running  for  one  year  from  a  certain  date.**  The  execution  of 
an  insurance  policy  under  seal  is  properly  denied  by  the  plea  of 
non  est  factum,**  and  under  some  statutes  a  general  der»ial  which 
puts  in  issue  the  execution  of  an  insurance  policy  should  be  verified.*" 
590.  Title  or  Interest  of  Insured. — In  an  action  on  a  policy  insur- 
ing property  the  plaintiff  must  allege  facts  showing  the  property 
destroyed  belonged  to  him  or  that  he  was  damaged  by  its  destruc- 
tion,** and  an  allegation  that  "his"  property  was  destroyed  is  not 
technically  suflScient,  though  good  after  verdict.**  Under  a  statute 
authorizing  actions  on  contracts  of  insurance  to  be  brought  by  the 
beneficial  owners,  the  complaint  in  such  an  action  is  demurrable 
if  it  does  not  aver,  or  allege  facts  sufficient  to  show,  that  the  plaintiff 
js  the  beneficial  owner.**  In  an  action  by  one  who  procured  a  policy 
on  the  life  of  another,  insurable  interest  must  be  alleged,*  but  it  i.s 

10.  Western  Assur.  Co.  v.  McAlpin,  16.  TUlis  v.  Liverpool,  etc.,  Ins.  Co., 
23  Ind.  App.  220,  65  N.  E.  119,  77  46  Fla.  268,  35  So.  171,  UO  A.  S.  R. 
A.  S.  R.  423.  89. 

11.  Staats  V.  Georgia  Home  Ins.  Co.,  17.  Equitable  Aoc.  Ina.  Co.  v.  Os- 
57  W.  Va.  571,  50  S.  E.  815,  4  Ann.  bom,  90  Ala.  201,  9  So.  869, 13  L.R.A. 
Cas.  541.  267,  overruled  on   another  point   by 

12.  Herron  v.  Peoria  Marine,  etc.,  Louisville  &  N.  R.  Co.  v.  Trammel],  93 
Ins.  Co.,  28  m.  235,  81  Am.  Dee.  272.  Ala.  350,  9  So.  870. 

13.  State  Ins.  Co.  of  Dea  Moines  v.  18.  Note:  Ann.  Cas.  1913C  1180. 
Taylor,  14  Colo.  499,  24  Pac.  333,  20  19.  Lane  v.  Maine  Mut.   Fire  Ins. 
A.  S.  R.  281.  Co.,  12  Me.  44,  28  Am.  Dec.  150. 

14.  Fitzsimmons  v.  City  Fire  Ins.  20.  Norwich  Union  Fire  Ins.  Co.  v. 
Co.  of  New  Haven,  18  Wis.  234,  86  Prude,  145  Ala.  297,  40  So.  322,  8 
Am.  Dec.  761.  Ann.  Cas.  121. 

15.  Equitable  Ace.  Ins.  Co.  v.  Os-  1.  Continental  life  Ins,  Co.  v.  Vol- 
bom,  90  Ala.  201,  9  So.  869, 13  L.R.A.  ger,  89  Ind.  572,  46  Am.  Rep.  185; 
267,  overruled  on  another  point  by  Burton  v.  Continental  Mut.  Life  Ins. 
Louisville  &  N.  R.  Co.  v.  Trammell,  93  Co.,  119  Ind.  207,  21  N.  E.  746,  12 
Ala.  350,  9  So.  870.  A.  S.  R.  405;  Prudential  Ins.  Co.  v. 
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otherwise  where  the  person  whose  life  is  insured  is  the  contracting 
party.* 

591.  Avoidance  aad  Forfeiture  of  Policy. — ^The  plaintiff,  in  an 
action  on  a  policy,  need  not  allege  the  performance  of  warranties 
or  conditions  subsequent,  but  only  of  conditions  precedent,*  and  the 
same  rule  applies  to  the  provision  as  to  the  right  of  the  insurer  to 
rebuild,  the  plaintiff  not  being  required  to  ^  plead  that  the  option 
has  not  been  exercised.*  A  statute  providing  that  it  shall  be  suffi- 
cient in  an  action  on  a  contract  to  allege  in  general  terms  the  per- 
formance of  aU  conditions  to  recovery  applies  to  an  action  on  an 
insurance  policy  and  it  is  not  necessary  to  allege  specifically  the 
performance  of  conditions.*  Even  though  the  complaint  alleges  the 
performance  by  the  plaintiff  of  all  conditions  in  the  policy,  the 
plaintiff  may  av6id,  by  way  of  estoppel,  a  defense  of  a  breach  of 
warranty,*  but  a  waiver  of  the  conditions  of  a  policy  to  be  available 
against  Uie  insurer  must  be  pleaded,'  except  that  if  on  the  trial 

Hunn,  21  Ind.  App.  525,  52  N.  E.  Ins.  Co.,  17  Minn.  497,  10  Am.  Rep. 

772,  69  A.  8.  R.  380.  166;  Bank  of  Tarboro  v.  Fidelity,  etc.. 

There  is  authority  to  the  effect  that  Co.  of  Maryland,  126  N.  C.  320,  35 

want   of   insurable   interest   must   be  S.  E.  588, 128  N.  C.  366,  38  S.  E.  708, 

alleged  by  the  defendant.     Forbes  v.  83  A.  S.  R.  682;  Great  Western  Life 

American  Mut.  Life  Ins.  Co.,  15  Gray  Ins.  Co.  v.  Sparks,  38  Okla.  395,  13? 

(Mass.)  249,  77  Am.  Dec.  360.  Pac.  1092,  49  L.R.A.(N.S.)  724  (stat- 

Note:  3  Ann.  Cas.  538.  ate);  Taylor  v.  Modem  Woodmen  o£ 

2.  Prudential  Ins.  Co.  v.  Hunn,  21  America,  42  Wash.  304,  84  Pac.  867, 
Ind.  App.  525,  52  N.  E.  772,  69  A.  7  Ann.  Cas.  607  and  note. 

S.  R.  380;  Foresters  of  America  v.  4.  Aetna  Ins.  Co.  v.  Phelps,  27  111. 

HolUs,  70  Kan.  71,  78  Pac.  160,  3  71,  81  Am.  Dec.  217. 

Ann.  Cas.  535  and  note.    And  see  sn-  5.  Louisville  Underwriters  v.   Dur- 

pra,  par.  97.  land,  123  Ind.  544,  24  N.  E.  221,  7 

3.  Triple  Link  Mut.  Ind.  Ass'n  v.  LJI.A.  399. 

Williams,  121  Ala.  138,  26  So.  19,  77  6.  Tillis  v.  Liverpool,  etc.,  Ins.  Co., 
A.  S.  R.  34;  Lounsbury  v.  Protection  46  Fla.  268,  35  So.  171,  110  A.  S.  R. 
Ins.  Co.,  8  Conn.  459,  21  Am.  Dec.  89;  Bartholomew  v.  Merchants  Ins. 
686;  Tillis  v.  Liverpool,  etc.,  Ins.  Co.,  Co.,  25  la.  507,  96  Am.  Dee.  65;  St. 
46  Fla.  268,  35  So.  171,  110  A.  S.  R.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278,  49 
89;  Phenix  Ins.  Co.  v.  Pickel,  119  Am.  Dec.  74;  Stephens  v.  Union  Assur. 
Ind.  155,  21  N.  E.  546,  12  A.  S.  R.  Soc..  16  Utah  22,  50  Pac.  626,  67 
.393;  Louisville  Underwriters  v.  Dur-  A.  S.  R.  595;  Foster  v.  Fidelity,  etc., 
land,  123  Ind.  544,  24  N.  E.  221,  7  Co.,  99  Wis.  447,  75  N.  W.  69,  40 
L.R.A.  399;  Crittenden  v.  Springfield   LJI.A.  833. 

Fire,  etc.,  Ins.  Co.,  85  la.  652,  52  N.  7.  Phenix  Ins.  Co.  v.  Bachelder,  32 
W,  548,  39  A.  S.  R.  321;  Aetna  Life  Neb.  490,  49  N.  W.  217,  29  A.  S.  R. 
Ins.  Co.  V.  Milward,  118  Ky.  716,  82  443;  Pioneer  Mfg.  Co.  v.  Phoenix 
S.  W,  364,  4  Ann.  Cas.  1092,  68  L.R.A,  Assur.  Co.,  110  N.  C.  176,  14  S.  E. 
285;  Forbes  v.  American  Mut.  Life  731,  28  A.  S,  R.  673;  Deming  Invest. 
Ins.  Co.,  15  Gray  (Mass.)  249,  77  Co.  v.  Shawnee  Fire  Ins.  Co.,  16  Okla. 
Am.  Dec.  360;  Chambers  v.  North-  1,  83  Pac.  918,  4  L.R.A.  (N.S.)  607; 
western  Mat.  Life  Ins.  Co.,  64  Minn.  Rinker  v.  Aetna  Life  Ins.  Co.,  214  Pa. 
495,  67  N.  W.  367,  58  A.  S.  R.  648,  St.  608,  64  Atl.  82,  112  A.  S.  R.  773. 
overruling  Price  v.  Phoenix  Mut.  Life 
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it  becomes  necessary  for  the  insured  to  show  a  waiver  of  some  imma- 
terial condition,  he  may  prove  it  without  having  pleaded  it,  or 
he  may  amend  his  pleadings  so  as  to  admit  the  necessary  proof.* 
Where  there  is  authority  to  the  effect  that  a  breach  of  warranty  may 
be  shown  imder  a  general  denial,*  the  better  rule  seems  to  be  that 
breach  of  warranties,  misrepresentations  or  concealment  must  be  spe- 
cifically pleaded,**  and'that  where  the  insurer  seeks  to  avoid  liability 
on  a  policy  for  misrepresentation  it  should  allege  that  the  representa- 
tion was  material,  and  in  what  particular  it  was  so.**  An  allegation 
of  a  breach  in  specified  particulars  does  not  permit  proof  of  violation 
in  other  particulars,  as  a  general  rule,**  but  under  a  provision  pro- 
hibiting the  keeping  of  certain  articles  on  the  insured  premises,  but 
excepting  kerosene  and  other  articles  used  for  lighting  if  drawn  by 
daylight,  an  answer  alleging  a  violation  of  the  provision  by  keeping 
the  prohibited  articles,  not  objected  to  before  trial,  and  until  the 
close  of  the  evidence,  is  broad  enough  to  permit  the  defense  that 
kerosene  was  drawn  by  night.** 

592.  Loss  and  Cause. — The  fact  of  a  loss  by  a  cause  within  the 
policy,  and  the  damage  caused  thereby,  must  be  alleged  by  the  plain- 
tiff,** and  where  one  cause  of  loss  is  alleged  recovery  cannot  be  had 
for  a  loss  by  another  cause,**  without  an  amendment,  which  may  be 
permitted.**  While  it  has  been  considered  that  it  is  sufficient  to 
allege  that  the  property  insured  was  damaged  by  fire  to  a  certain 
amount,  and  that  the  complaint  need  not  allege  that  the  owner  of 
the  property  has  sustained  any  damage,*'  it  would  seem  that  proper 
pleading  requires  damage  to  the  owner  to  be  alleged,  but  an  allega- 

8.  Pioneer  Mfg.  Co.  v.  Phoenix  C.  A.  459,  49  L.R.A.  132,  reversed  on 
Assur.  Co.,  110  N.  C.  176,  14  S.  E.  other  grounds,  184  U.  S.  695,  22  S. 
731,  28  A.  S.  R.  673.  Ct.  939,  46  U.  S.  (L.  ed.)  763;  Phoenix 

9.  Leonard  v.  State  Mut.  Life  Assur.  Ins.  Co.  v.  Lawrence,  4  Mete.  (Ky.)  9, 
Co.,  24  R.  I.  7,  51  Atl.  1049,  96  A.  81  Am.  Dee.  521;  French  v.  Fidelity, 
S.  R.  C98.  etc.,   Co.,  135  Wis.  259,  115  N.  W. 

10.  Marine  Ins.  Co.  v.  Hodgson,  6  869,  17  L.R.A.(N.S.)  1011. 

Cranch  206,  3  U.  S.    (L.  ed.)    200;  13.  Liverpool,  etc.,  Ins.  Co.  v.  Gun- 

Hoxie  V.  Home  Ins.  Co.,  32  Conn.  21,  ther,  116  U.  S.  113,  6  S.  Ct.  306,  29 

85  Am.  Dec.  240;  Pino  v.  Merchants  U.  S.   (L.  ed.)   575. 

Mut.  Ins.   Co.,  19  La.  Ann.  214,  92  14.  Connecticut    Fire    Ins.    Co.    v. 

Am.  Dec.  529;  Benjamin  v.  Connecti-  Moore,  154  Ky.  18,  156  S.  W.  867, 

fut  Ind.  Ass'n,  44  La.  Ann.  1017,  11  Ann.  Cas.  1914B  1106. 

So.  C28,  32  A.  S.  R.  362;  Mulry  v.  16.  Cronsillat  v.  Ball,  4  Dall.  (Pa.) 

Mohawk  Val.  Ins.  Co.,  5  Gray  (Mass.)  294,  1  U.  S.  (L.  ed.)  840,  2  Am.  Dee. 

541,  66  Am.  Dec.  380  and  note;  French  375. 

V.  Fidelity,  etc.,  Co.,  135  Wis.  259, 115  16.  Jarvis  v.  Northwestern  Mut.  R«- 

N.  W.  869,  17  L.R.A.(N.S.)  1011.  lief  Ass'n,  102  Wis.  546,  78  N.  W. 

11.  Hodgson  V.  Marine  Ins.  Co.,  5  1089,  72  A.  S.  R.  895. 

Cranch  100,  3  U.  S.  (L.  ed.)  48.  17.  Eeeler  v.  Niagara  Fire  Ins.  Co, 

12.  Mutual  Life  Ins.   Co.  of  New  16  Wis.  523,  84  Am.  Dec  714. 
York  V.  Dingley,  100  Fed.  408,  40  C. 
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tlon  that  the  property  insured  has  been  totally  desteoyed,  and  that 
a  mortgagee,  to  whom  the  loss  is  payable  under  the  policy,  has  sus- 
tained loss  and  damage  in  a  specified  sum,  sufficiently  alleges  loss 
and  damage  to  the  insured  owner.**  A  complaint  on  an  accident 
insurance  policy,  averring  that  on  a  date  named  the  deceased  sus- 
tained bodily  injuries  through  external,  violent  and  accidental  means, 
and  that  such  injuries  alone  caused  the  death  of  the  assured,  states 
a  cause  of  action,  and  is  good  as  against  a  general  demurrer  based 
on  a  failure  to  state  the  manner  of  the  accident."  Death  from  an 
excepted  cause  need  not  be  negatived  but  should  be  pleaded  in  de- 
fense,*" and  in  suing  on  a  policy  of  employers'  liability  insurance, 
providing  that  the  employee  shall  be  over  twelve  years  of  age,  it  is 
not  essential  that  the  complaint  allege  that  the  injured  person  was 
over  twelve  years  of  age.*  But  it  has  been  held  that  failure  to  allege 
that  insured  property  at  the  time  of  a  fire  was  occupied  as  a  dwell- 
ing house,  as  required  by  the  policy,  is  fatal  to  an  action  thereon.' 
According  to  some  courts,  evidence  that  the  insured  under  a  policy 
of  accident  insurance  was  in  a  more  hazardous  class  at  the  time  of 
the  accident  than  that  in  which  he  was  insured  is  not  admissible 
under  a  general  denial,*  but  other  courts  hold  that  the  plaintiff  should 
allege  the  occupation  in  which  he  was  engaged.*  It  is  not  necessary, 
in  an  action  of  covenant  on  a  policy,  that  the  declaration  should  aver 
that  the  plaintiff  abandoned  to  the  underwriters.* 

593.  Notice  and  Proofs  of  Loss;  Adjustment. — The  plaintiff  in  an 
action  on  a  policy  need  not  specifically  allege  that  proofs  of  loss 
were  furnished  as  required  by  the  policy,*  and  in  any  event  a  gen- 
eral allegation  of  the  performance  of  all  conditions,  coupled  with 
an  averment  that  the  prescribed  time  has  elapsed  since  sufTicient 
proofs  were  furnished,  is  sufficient.'  A  condition  that  loss  shall  be 
proved  by  a  certificate  of  a  disinterested  magistrate  does  not  necessi- 
tate an  allegation  that  the  magistrate  in  question  was  not  disqualified.* 

18.  MaTcy  v.  New  Hampshire  Fire   Cal.  660,  84  Pac.  182,  25  L.R.A.(N.S.) 
Ins.  Co.,  54  Minn.  272,  55  N.  W.  1130,  6. 

40  A.  S.  R.  325.  3.  Globe,  etc.,  lus.   Co.  v.  Helwig, 

19.  Richards  v.  Travelers  Ins.  Co.,   13  Ind.  App.  539,  41  N.  E.  976,  55 
89  Cal.  170,  26  Pac.  762,  23  A.  S.  R..  A.   S.  R.  247. 

455.  4.  American  Ace.  Co.  of  Louisville 

20.  Red  Men's  Fraternal  Ace.  Ass'n  v.  Carson,  99  Ky.  441,  36  S.  W.  169, 
V.  Rippey,  181  Ind.  454,  103  N.  E.  59  A.  S.  R.  473,  34  L.R.A.  301. 
345,  104  N.  E.  641,  50  L.R.A. (N.S.)  6.  Hodgson  v.  Marine  Ins.  Co.,  5 
1006;  Conboy  v.  Railway  OflBcials'  Em-  Cranch  100,  3  U.  S.  (L.  ed.)  48. 
ployes'  Ass'n,  17  Ind.  App.  62,  46  N.  6.  Triple  Link  Mut.  Ind.  Ass'n  v. 
E.  363,  60  A.  S.  R.  154.  WiUiams,  121  Ala.  138,  26  So.  19,  77 

1.  Travelers  Ins.  Co.  v.  Henderson  A.  S.  R.  34. 

Cotton  Mills,  120  Ky.  218,  85  S.  W.  7.  Richards  v.  Travelers  Ins.  Co.,  89 
1090,  117  A.  S.  R.  586,  9  Ann.  Cas.  Cal.  170,  26  Pac.  762,  23  A.  S.  R.  455, 
162.  8.  Lounsbury  v.  Protection  Ins.  Co., 

2.  Arnold  v.  American  Ins.  Co.,  148  8  Conn.  459,  21  Am.  Dec.  686. 
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The  objection  that  notice  and  proof  of  loss  was  not  given  'Cannot 
be  raised  under  an  answer  containing  a  general  denial  and  specific 
defenses  not  referring  to  proofs  of  loss,*  and  on  like  principles  where 
the  insurer  intends  to  rely  thereon  it  should  specifically  plead  a  non- 
performance of  the  conditions  as  to  arbitration.*"  Where  the  plain- 
tiff alleges  due  performance  of  all  conditions,  but  the  defendant  alleges 
that  no  appraisement  was  had,  "the  plaintiff  may  show  that  he  did 
all  that  was  required  of  him.** 

594.  Other  Insurance. — Although  a  policy  of  insiirance  contain.* 
conditions  respecting  the  liability  of  the  insurer,  in  case  of  loss,  where 
there  is  concurrent  insurance,  the  plaintiff,  in  an  action  on  his  policy, 
need  not  mention,  in  his  complaint,  a  concurrent  policy  of  insurance, 
though  it  exists,  as  anything  therein  exempting  the  defendant  from 
liability  is  matter  of  defense  to  be  set  up  by  answer.**  Even  where 
the  policy  requires  a  statement  of  other  insurance,  it  is  sufficient  if 
the  complaint  contains  an  averment  that  no  other  insurance  had 
been  made  on  such  property,  and  proof  of  a  statement,  "that  said 
property,  or  any  part  thereof,  was  not,  nor  has  been  insured  since 
the  policy  was  taken  out."  *• 

595.  Assignment  of  Policy. — Of  course  in  order  that  an  assignee 
may  recover  on  a  policy  it  is  essential  that  his  title  to  the  prop- 
erty be  alleged,  and  it  is  not  sufficient  to  set  out  the  policy  and  an 
indorsement  purporting  to  have  been  made  by  the  insurer,  contained 
on  the  back  of  the  policy  making  it  payable  to  the  assignee,  there 
being  no  averment  that  the  indorsement  was  made  by  the  insurer, 
or  that  the  insured  requested  or  consented  to  it.**  An  action  by 
the  assignee  of  a  claim  for  loss  under  a  policy  setting  forth  the 
assignment  of  the  policy  as  the  basis  of  the  plaintiff's  right  to  sue 
is  an  action  on  the  policy  and  not  on  an  adjustment  which  is  tdleged 
in  the  complaint  to  have  been  made.*' 

Presumptions  and  Burden  of  Proof 

596.  In  General. — The  possession  by  the  insured  of  a  policy  in 
full  force  according  to  its  purport  creates  a  presumption  of  a  com- 
pleted contract,**  and  where  the  insurer  pays  the  money  due  under 

9.  Knickerbocker  Life  Ins.  Co.  v.  Kan.  95,  45  Pac.  73,  57  A.  S.  B. 
Schneider,  131  U.  S.  CLXXII  Appen-  320. 

dix,  25  U.  S.  (L.  ed.)  694.  13.  Lonnsbury  v.  Protection  Ins.  Co., 

10.  Kahn  v.  Traders  Ins.  Co.,  4  Wyo.  8  Conn.  459,  21  Am.  Dec.  686. 

419,  34  Pac.  1059,  62  A.  S.  R.  47.  14.  Commercial  Ins.  Co.  v.  Treaa- 

11.  Jerrils  V.  (Jerman  American  Ins.  ury  Bank,  61  111.  482, 14  Am.  Rep.  73. 
Co.  of  New  York,  82  Kaa.  320,  108  16.  Georgia  Co-operative  Fire  Ass'n 
Pac.  114,  20  Ann.  Cas.  251,  28  L.R.A.  v.  Borohardt,  123  Ga.  181,  51  S.  E. 
(N.S.)  104.  429,  3  Ann.  Cas.  472. 

12.  Aetna  Ins.  Co.  v.  McLead,  57  16.  Gardner  v.  United  Surety  Co, 
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a  policy  into  court  the  plaintiff  need  not  prove  the  due  execution 
of  the  policy,  though  it  is  denied  by  other  claimants  to  the  proceeds.*' 
But  where,  in  the  case  of  a  benefit  society,  the  plaintiff  makes  a 
general  allegation  that  the  insured  was  a  member  of  the  defendant 
order  in  gooid  standing  at  the  time  of  his  death,  but  does  not  allege 
the  facts  constituting  good  standing,  the  defendant  has  a  right  to 
interpose  a  denial  to  the  allegation  as  made,  and  impose  upon  the 
plaintiff  the  burden  to  sustain  the  allegation  by  proof. *^  Where  a 
cancellation  of  the  policy  sued  on  is  alleged,  the  burden  of  proving 
that  fact  is  on  the  insurer  who  sets  it  up.**  Where  the  plaintiff 
claims  by  virtue  of  an  assignment  the  burden  is  on  him  to  prove  the 
assignment.'**  While  a  presumption  of  insurable  interest  has  been 
held  to  arise  from  the  issuance  of  a  policy,*  yet  to  entitle  the  plaintiff 
to  recover  on  a  fire  policy  the  value  of  his  interest,*  as  well  as  the 
extent  of  the  loss,*  must  be  proved  to  authorize  recovery  of  more 
than  nominal  damages.  The  presumptions  and  burden  of  proof  as 
to  suicide  have  already  been  considered.* 

597.  Avoidance  or  Forfeiture. — ^While  it  has  sometimes  been  said 
that  an  express  warranty  in  an  insurance  policy  is  a  condition  prece- 
dent, and  the  burden  of  proving  performance  rests  upon  the  assured,* 
the  general  rule  laid  down  by  the  authorities  is  that  the  burden  of 
proof  is  on  the  insurer  to  prove  the  breach  of  an  afi&rmative*  or 

110  Minn.  291,  125  N,  W,  264,  26  etc.,  Ins.  Co.,  9  La.  27,  29  Am,  Dec. 

L.R.A.(N.S.)  1004;  Kendrick  V.  Mutu-  433;  Heebner  v.  Eagle  Ins.  Co.,  10 

al  Ben.  Life  Ins.  Co.,  124  N.  C.  315,  Gray   (Mass.)   131,  69  Am.  Dec.  308 

32  S.  E.  728,  70  A.  S.  R.  592.  and  note;  Cory  v.  Boylston  Fire  Ins. 

17.  Hoeft      v.      Supreme      Lodge  Co.,  107  Mass.  140,  9  Am.  Rep.  14. 
Knights  of  Honor,  113  Cal.  91,  45  Pae.       4.  See  supra,  par.  416. 

185,  33  L.R.A.  174.  6.  McLoon  v.  Commercial  Mut.  Ins. 

18.  Supreme  Lodge,  etc,  v.  Gren-  Co.,  100  Mass.  472,  97  Am.  Dec.  116, 
Shaw,  129  Ga.  195,  58  S.  E.  628,  121  1  Am.  Rep.  129. 

A.  S.  R.  216,  12  Ann.  Cas.  307,  13  6.  Piedmont,  etc.,  Life  Ins.  Co.  v. 
L.R.A.(N.S.)   258.  Ewing,  92  U.  S.  377,  23  U.  S.  (L.  ed.) 

19.  Phoenix  Assur.  Co.  of  London  610;  New  Jersey  Mut.  Life  Ins.  Co. 
V.  McAuthor,  116  Ala.  652,  22  So.  903,  v.  Baker,  94  U.  S.  610,  24  U.  S.  (L. 
67  A.  S.  R.  154.  ed.)  268;  Manufacturers'  Aec.  Ind.  Co. 

20.  Roberts  v.  Phoenix  Mut.  Life  v.  Dorgan,  58  Fed.  945, 16  U.  S.  App. 
Ins.  Co.,  120  U.  S.  86,  7  S.  Ct.  448,  290,  7  C.  C.  A.  581,  22  L.R.A.  620; 
30  U.  S.  (L.  ed.)  613.  National  Annuity  Ass'n  v.  McCall,  103 

1.  Copeland  v.  Phoenix  Ins.  Co.,  96  Ark.  201,  146  S.  W,  125,  48  L.R.A. 
Ala.  615,  11  So.  746,  38  A.  S.  R.  134.  (N.S.)  418;  Yore  v.  Booth,  UO  Cal. 
But  see  Singleton  v.  St.  Louis  Mut.  238,  42  Pae.  808,  52  A.  S.  R.  81; 
Ins.  Co.,  66  Mo.  63,  27  Am.  Rep.  321,  O'Connell  v.  Knights  of  Damon,  102 
holding  the  burden  to  be  on  the  benefl-  Ga.  143,  28  S.  E.  282,  66  A.  S.  R. 
ciary.  159;  Continental  Life  Ins.  Co.  v.  Rog- 

2.  Aetna  Fire  Ins.  Co.  v.  Kennedy,  ers,  119  HI.  474, 10  N.  E.  242,  59  Am, 
161  Ala.  600,  50  So,  73,  135  A.  S.  R.  Rep.  810;  Grand  Lodge,  etc.  v.  Wiet- 
160.  ing,  168  HI,  408,  48  N,  E.  59,  61  A. 

3.  Millandon    v.    Western    Marine,    S.  R.  123;  Benjamin  v.  Connecticut 
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promiasory '  warranty.  The  conditions  precedent,  performance  of 
which  must  be  pleaded  and  proved,  include  only  affirmative  acts  nec- 
essary to  perfect  the  right  of  action  on  the  policy,  such  as  giving  notice 
and  making  proof  of  loss/  furnishing  the  certificate  of  a  magistrate,  or 
other  steps  of  like  nature  required  by  the  terms  of  the  policy.*  Some 
courts  have  qualified  this  by  holding  that  if  it  is  expressly  covenanted, 
in  an  application  for  a  policy  of  insurance,  as  a  condition  of  liabil- 
ity, that  the  statements  and  declarations  made  in  the  application  are 
true,  and  the  truth  of  such  statements  forms  the  basis  of  the  con- 
tract, the  policy  making  the  answers  and  statements  in  the  application 
a  part  of  the  contract,  the  burden  of  proving  their  truth,  in  an  action 
on  the  policy,  rests  upon  the  plaintiff,  on  the  principle  that  a  party 
cannot  recover  upon  a  conditional  contract  until  he  shows  that  he 
has  complied  with  the  conditions.  But  in  the  first  instance  the  plain- 
tiff is  entitled  to  the  benefit  of  the  general  presumption  against  fraud 
and  in  favor  of  honesty.*  Where  the  plaintiff  relies  on  a  waiver  of 
conditions  in  the  policy,  the  burden  of  proving  a  waiver  is  on  him.** 

Indemnity  Ass'n,  44  La.  Ann.  1017,   R.  395,  8  L.R.A.  236 ;  Phoenix  Ins.  Co. 

11  So.  628,  32  A.  S.  R.  362;  Marston  v.  Lawrence,  4  Mete.  (Ky.)  9,  81  Am. 
V.  Kennebec  Mnt.  Life  Ins.  Co.,  89  Dee.  621 ;  Palatine  Ins.  Co.  v.  O'Brien. 
Me.  266,  36  Atl.  389,  56  A.  8.  R,  412;  107  Md.  341,  68  Atl.  484,  16  L.R.A. 
Supreme  Council  of  Royal  Arcanum  (N.S.)  1055;  Clinton  v.  Norfolk  Mut. 
V.  Brashears,  89  Md.  624,  43  Atl.  866,  Fire  Ins.  Co.,  176  Mass.  486,  57  N.  E. 
73  A.  S.  R.  244;  Jones  Mfg.  Co.  v.  998,  79  A.  S.  R.  325,  50  L.R.A.  833; 
Manufacturers'  Mut.  Pire  Ins.  Co.,  8  Harris  v.  North  America  Ins.  Co.,  IflO 
Cush.  (Mass.)  82,  54  Am.  Dec.  742;  Mass.  361,  77  N.  E.  493,  4  L.R.A. 
Daniels  v.  Hudson  River  Fire  Ins.  Co.,    (N.S.)  1137;  Chambers  v.  Northwest- 

12  Cush.  (Mass.)  416,  59  Am.  Dec.  em  Mut.  Life  Ins.  Co.,  64  Minn.  495, 
192;  Thompson  v.  Bankers'  Mut.  Casu-  67  N.  W.  367,  58  A.  S.  R.  549,  over- 
alty  Ins.  Co.,  128  Minn.  474, 151  N.  W.  ruling  Price  v.  Phoenix  Mnt.  Life  Ins. 
180,  Ann.  Cas.  1916A  277;  Supreme  Co.,  17  Minn.  497,  10  Am.  Rep.  166; 
Council,  etc.  v.  Conklin,  60  N.  J.  L.  Bank  of  Tarboro  v.  Fidelity,  etc.,  Co. 
565,  38  Atl.  659,  41  L.R.A.  449;  Bob-  of  Maryland,  126  N.  C.  320,  35  S.  E. 
bitt  V.  Liverpool,  etc.,  Ind.  Co.,  66  588,  128  N.  C.  366,  38  S.  E.  908,  83 
N.  C.  70,  8  Am.  Dec.  494;  Schofield  v.   A.  S.  R.  682. 

Metropolitan  Life  Ins.  Co.,  79  Vt.  161,       Note :  Ann.  Cas.  1913D  829. 

64  Atl.  1107,  8  Ann.  Cas.  1152;  Met-       g.  Moody  v.  Amazon  Ins.  Co.,  52 

109  Va.  392,  63  S.  E.  982,  17  Ann.  jj    ggg^  26  L.R.A.  313,  overruled  on 
^'  wl»f«™  T^o    r^    ^f  T * another  point  by  Thomas  v.  State,  76 

G.  S.  App.  577,  28  C.  C.  A.  157,  40  ^•^^>  10  L.R.A^(N.S.).m2. 
L.R.A.  561;  Helbing  v.  Svea  Ins.  Co.,'  ^  *•  ^f^}'  Jl.^^irf*  ^^^-  ^A'JS. 
54  Cal.  156,  35  Am.  Rep.  72;  Connecti-  ^onn.  15,  84  Atl.  109,  Ann.  Cas.  1913D 
cut  Fire  Ins.  Co.  V.  Colorado,  etc.,  Co.,  826;  Sweeney  v.  Metropolitan  Life 
50  Colo.  424,  116  Pac.  154,  Ann.  Cas.  Ins.  Co.,  19  R.  L  171,  36  Atl.  9,  61 
1912C  597;  Phenix  Ins.  Co.  v.  Pickel,  A.  S.  R.  751,  38  L.R.A.  297;  Leonard 
319  Ind.  155,  21  N.  E.  546,  12  A.  S.  v.  State  Mut.  Life  Assur.  Co.,  24  R. 
R.  393;  Pennypacker  v.  Capital  Ins.  L  7,  51  Atl.  1049,  96  A.  S.  R.  698. 
Co.,  80  la.  56,  45  N.  W.  408,  20  A.  S.      10.  Planters'  Mut  Ins.  Co.  v.  Loyd, 
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598.  Nonpayment  of  Premitun  or  Assessment. — ^The  burden  of  prov- 
ipg  the  aonpayment  of  pi^miums  is  on  the  insurer/^  and  a  receipt 
for  a  premium  is  prima  facie  evidence  of  payment  where  it  is  found 
in  the  possession  of  the  insured,  though  it  is  not  countersigned  by 
the  local  agent  as  required  by  its  terms,  and  this  is  true  where  the 
insured  and  the  local  agent  are  the  same  person.**  Similarly  a  benefi- 
cial association  must  assume  the  burden  of  proving  that  a  mortuary 
assessment,  for  nonpayment  of  which  it  seeks  to  avoid  its  liability, 
was  duly  authorized,  and  that  proper  notice  thereof  was  giveu.** 

599.  Risk,  Cause  and  Time  of  Loss. — ^Where  proof  is  made  of  a 
loss  apparently  within  a  policy,  the  burden  is  on  the  insurer  to  prove 
that  the  loss  arose  from  a  cause  for  which  it  is  not  liable.**  Accord- 
ingly while  the  plaintiff  in  an  action  on  an  accident  policy  must 
prove  that  the  death  was  caused  by  accidental  means,*'  yet  where 
prima  facie  evidence  of  that  fact  has  been  adduced,  the  defendant 
must  show  that  the  death  of  the  insured  resulted  from  an  excepted 
cause.*"  However,  where  a  fire  is  caused  by  an  explosion  which 
precedes  it,  one  claiming  to  hold  an  insurer  liable  for  the  loss  has 
the  burden  of  showirig  what  portion  of  the  loss  was  due  to  the  fire, 
where  the  policy  exempts  the  insurer  from  liability  for  loss  by  explo- 
sion unless  fire, ensues,  and  in  that  event  makes  it  liable  only  for 
the  loss  by  fire.*'  With  reference  to  the  time  of  loss,  no  presumption 
exists  that  the  loss  of  £|.  missing  ship  happened  immediately  after 
the  last  news.  The  question  when  a  presumption  of  loss  arises  is  a 
question  of  fact  for  the  jury,  to  be  determined  in  view  of  all  the 

67  Ark.  584,  56  S.  W.  44,  77  A.  S.  R.  S.  R.  427;  Union  Ace.  Co.  v.  Miller, 

136.  44  Okla.  578,  145  Pac.  812.  L.R.A. 

11.  Harris  v.  Security  Life  Ins.  Co.  1915D  358;  Starr  v.  Aetna  Life  Ins. 
of  America,  248  Mo.  304,  154  S.  W.  Co.,  41  Wash.  199,  83  Pac.  113,  4 
68,  Ann.  Cas.  1914C  648.  L.R.A. (N.S.)  636  and  note. 

12.  Norton  v.  Phoenix  Mut.  Life  Note:  50  L.R.A. (N.S.)  1007  et  seq. 
Ins.  Co.,  36  Conn.  503,  4  Am.  Rep.  16.  Manufacturer's  Accident  Indem- 
98.  nity  Co.  v.  Doi^an,  58  Fed.  945,  16 

13.  Shea  v.  Massachusetts  Ben.  U.  S.  App.  290,  77  C.  C.  A.  581,  22 
Ass'n,  160  Mass.  289,  35  N.  E.  855,  L.R.A.  620;  Travelers'  Ins.  Co.  of 
39  A.  S.  R.  475.  Hartford  v.  Melick,  65  Fed.  178,  27 

14.  German  American  Ins.  Co.  v.  U.  S.  App.  547,  12  C.  C.  A.  544,  27 
Hyman,  42  Colo.  156,  94  Pac.  27,  16  L.R.A.  629;  Preferred  Ace.  Ins,  Co.  v. 
L.R.A.(N.S.)  77;  Redmen'a  Fraternal  Fielding,  35  Colo.  19,  83  Pac.  1013, 
Ace.  Ass'n  V.  Rippey,  181  Ind.  454,  9  Ann.  Cas.  916  and  note;  Cames  v. 
103  N.  E.  345,  104  N.  E.  641,  50  Iowa  State  TraveUng  Men's  Ass'n,  106 
L.R.A.(N.S.)  1006  and  note;  Conboy  la.  281,  76  N.  W.  683,  68  A.  S.  R. 
V.  Railway  Officials'  Employees'  Ace.  306. 

Ass'n,  17  Ind.  App.  62,  46  N.  E.  363,  16.  Preferred  Ace.  Ins.  Co.  v.  Field- 

60  A.  S.  B.  164;  Anthony  v.  Merean-  ing,  35  Colo.  19,  83  Pac.  1013,  9  Ann. 

tile  Mut.  Ace.  Ass'n,  162  Mass.  354,  38  Cas.  916  and  note. 

N.  E.  973,  44  A.  S.  R.  367,  26  L.R.A.  17.  German   American   Ins.   Co.   v, 

406;  Meadows  v.  Pacific  Mnt.  Life  Ins.  Hyman,  42  Colo.  166,  94  Pac.  27,  16 

Co.,  129  Mo.  76,  31  S.  W.  578,  50  A.  L.R.A.(N.S.)  77. 
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facts  and  circumstances  in  the  caae;  and  when  a  presumption  of  loss 
has  arisen,  the  question  as  to  the  precise  time  when  it  occurred  is 
to  be  determined  in  the  same  way.^* 

Admissibility  of  Evidence 

600.  In  General. — ^In  an  action  on  an  insurance  policy  any  evi- 
dence relevant  to  the  issues,  and  competent  under  the  general  rules 
of  evidence,*'  is  admissible.  In  accordance  with  the  rules  applicable 
in  all  cases  of  agency,'**  an  admission  of  an  insurance  agent  while 
acting  within  the  scope  of  his  authority  is  admissible  against  the 
insurer,  as  where  an  agent  to  collect  premiums  makes  a  declaration 
with  reference  to  a  payment.*  But  an  admission  not  within  the 
scope  of  the  agent's  authority  is  inadmissible,  as  where  a  general 
traveling  agent  states  that  he  thinks  the  insurer  should  pay  a  loss.* 
An  entry  in  a  lodge  book  of  the  age  of  the  insured,  not  founded  on 
his  representations,  is  not  admissible  to  prove  the  falsity  of  repre- 
sentations in  the  application,*  and  evidence  is  inadmissible  to  show 
that  prior  to  the  application,  a  physician  had  given  an  opinion  that 
the  applicant  was  unfit  for  insurance,  the  previous  health  of  the 
applicant  not  being  in  issue.*  A  letter  of  the  insured  oflPering  to 
compromise  a  claim  for  a  loss  on  a  policy  is  inadtoi^ible,*  and  a 
letter  written  at  his  request  by  a  physician  describing  an  injury  is 
not  admissible  against  the  insured  if  he  did  not  know  its  contents.' 

601.  Admissions  and  Declarations  of  Insured. — It  may  be  laid  down 
as  a  general  rule,  established  by  the  weight  of  authority,  that,  where 
the  defense  in  an  action  on  a  contract  of  life  insurance  is  based  on  the 
alleged  falsity  of  statements  contained  in  the  application,  admissions 
or  declarations  of  the  insured,  whether  made  before  or  after  the  policy 
was  issued,  are  not  admissible  against  the  beneficiary,  unless  they  were 
made  at  a  period  not  too  remote  in  time  from  the  making  of  the 
contract  of  insurance,  and  were  of  such  nature  as  to  be  of  real  pro- 
bative force  in  determining  the  truth  or  falsity  of  such  statements; 
apparently  on  the  ground  that  the  contract  of  insurance  is  between 
the  insurer  and  the  beneficiary;  that  the  insured  is  not  a  party  to 

18.  Clifford  v.  Thomaston  Mut.  Ins.  8.  Connecticut  Mut.  Life  Ins.  Co.  v. 
Co.,  50  Me.  197,  79  Am.  Dec.  606.  Sehwenk,  94  U.  S.  593,  24  TJ.  S.  (L. 

19.  See  EvTOENCE,  voL  10,  p.  847  ed.)  294. 

ct  seq.  4-  Americnn  Life  Ins.  Co.  ▼.  Ma- 

20.  See  Admissions  and  Declara-  hone,  21  Wall.  152,  22  U.  S.  (L.  ed.) 
•noNS,  vol.  1,  p.  507  et  seq.  593. 

1.  Hall  V.  Union  Cent.  Life  Ins.  Co.,  6.  Home  Ins.  Co.  v.  Baltimore  Ware- 
23  Wash.  610,  63  Pac.  505,  83  A.  S.  house  Co.,  93  TJ.  S.  527,  23  U.  S.  (L. 
R.  844,  51  L.B.A.  288.  ed.)  868. 

2.  American  life  Ins.  Co.  v.  Ma-  6.  Aldridge  v.  Aetna  Life  Ins.  Co, 
hone,  21  WaU.  152,  22  U.  S.  (L.  ed.)  204  N.  Y.  83,  97  N.  E.  399,  38  LJIJL 
593.  (N.S.)  343. 
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the  suit;  and  that  the  benefieiary  has  a  vested  interest  in  the  policy 
of  which  he  cannot  be  deprived  by  the  insured  except  by  some  act  in 
violation  of  a  condition  of  the  poUcy.'  Where,  however,  the  declara- 
tions of  the  insured  are  a  part  of  the  res  gestae  they  are  admissible," 
though  their  purpose  has  been  limited  to  showing  knowledge  and 
not  as  evidence  of  the  facts  stated.'  If  the  declarations  relate  to  the 
cause  of  an  accident  or  death  and  are  a  part  of  the  res  gestae,  they 
are  also  admissible."  On  the  other  hand,  some  courts  have  held 
that  the  admissions  and  declarations  of  the  insured  are  admissible 
against  his  beneficiary,**  and  no  doubt  this  is  the  proper  rule  in 
the  case  of  a  benefit  society,**  the  beneficiary  having  no  vested  right,** 
though  some  courts  have  held  that  the  same  rule  applies  as  in  the 
case  of  an  ordinary  life  policy.**  And  evidence  of  declarations  of 
suicidal  intent  made  shortly  before  the  death  of  an  insured  have  been 
held  to  be  admissible  in  an  action  upon  the  policy,  which  was  defended 
on  the  ground  of  suicide.*' 

602.  Policy  or  Cortract. — The  best  evidence  of  a  policy  is  usually 
required,  and  if  Ni  insurance  policy  or  written  contract  is  shown 
to  be  in  the  possession  of  the  person  who  wrote  it,  but  no  notice  is 
served  upon  him  to  produce  it,  his  evidence  that  he  does  not  know 

7.  Yore  v.  Booth,  110  Cal.  238,  42  Nophsker  v.  Supreme  Council,  etc.,  215 
Pac.  808,  52  A.  S.  R.  81;  Pennsylvania  Pa.  St.  631,  64  Atl.  -788,  7  Ann.  Cas. 
Mut.  Life  Ins.  Co.  v.  Wiler,  100  Ind.  646  and  note. 

92,   50   Am.   Rep.   769;    Goodwin    v.  Note:  11  L.R.A.(N.S.)  93  et  seq. 

Provident  Sav.  Life  Assur.  Ass'n,  97  9.  Dilleber  v.  Home  Life  Ins.  Co., 

la.  226,  66  N.  W.  157,  59  A.  S.  R.  411,  69  N.  Y,  256,  25  Am.  Rep.  182;  Union 

32  L.R.A.  473;  Asbury  life  Ins.  Co.  Cent.  Life  Ins.  Co.  v.  Pollard,  94  Va. 

V.  Warren,  66  Me.  523,  22  Am.  Rep.  146,  26  S.  E.  421,  64  »..  S.  R.  715,  36 

590;  Grangers  Life  Ins.  Co.  v.  Brown,  L.R.A.  271. 

57  Miss.  308,  34  Am.  Rep.  446  and  Note:  7  Ann.  vias.  648. 

note;  Rawles  v.  American  Mut.  life  10.  Travelers'  Ins.  Co.  v.  Mosley,  8 

Ins.  Co.,  27  N.  Y,  282,  84  Am.  Dec.  Wall.  397, 19  U.  S.  (L.  ed.)  437;  Sut- 

280;   Union   Cent.  Life  Ins.   Co.  v.  cliffe  v.  Iowa  State  Traveling  Men's 

Cheever,  36  Ohio  St.  201,  38  Am.  Rep.  Ass'n,  119  la,  220,  93  N.  W.  90,  97 

573;  Mobile  Life  Ins.  Co.  v.  Morris,  A.  S.  R.  298. 

3  Lea  (Tenn.)  101,  31  Am.  Rep.  631;  11.  Note:    11    L.R.A.(N.S.)    92   et 

Schwarzach  v.  Ohio  Valley  Protection  seq. 

Union,  25  W.  Va.  622,  52  Am.  Rep.  12.  Knights  of  Maccabees  of  World 

227,  v.  Shields,  156  Ky.  270,  160  S.  W. 

Notes:  11  L.RA.(N.S.)  92  et  seq.;  1043,  49  L.R.A.(N.S.)  853  and  note; 

7  Ann.  Cas.  647,  648.  Taylor  v.  Grand  Lodge,  etc.,  101  Minn. 

And  see  Admissions  and  Declara-  72,  111  N.  W.  919,  118  A.  S.  R.  606, 

TiONS,  vol.  1,  p.  506.  11  Ann.  Cas.  260  and  note,  11  L.R.A. 

8.  Taylor  v.  Grand  Lodge,  etc.,  101  (N.S.)  92  and  note. 
Minn.  72,  111  N.  W.  919, 118  A.  S.  R.  13.  See  supra,  par.  545. 

606, 11  Ann.  Cas.  260, 11  L.R.A.(N.S.)  14.  Notes:  11  L.R.A.(N.S.)  97;  49 
92;  Swift  V.  Massachusetts  Mut.  Life  L.R.A.(N.S.)  854;  7  Ann.  Cas.  648. 
Ins.  Co.,  63  N.  Y.  186,  20  Am.  Rep.  15.  Klein  v.  Knights  &  Ladies  of 
522;  Smith  v.  National  Ben.  Soc.,  123  Security,  87  Wash.  179,  151  Pac.  241, 
N.  Y.  85,  25  N.  E.  197,  9  L.R.A.  616;  L.R.A.1916B  816  and  note. 
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where  such  writing  is,  and  that  he  cannot  find  it,  ia  not  sufficient  to 
admit  secondary  evidence  of  its  contents.**  In  an  action  upon  ao 
oral  contract  to  insure  certain  property  for  the  same  amount  and  on 
the  same  terms  as  stated  in  a  former  policy  issued  upon  the  same 
property,  the  former  policy  is  admissible  in  evidence,*'  and  where 
the  only  question  in  issue  is  whether  a  copy  set  out  in  the  complaint 
is  a  true  copy,  the  policy  is  admissible  though  not  accompanied  by 
the  by-laws  of  the  society.**  If  a  life  insurance  policy  appears  on 
one  sheet  of  paper  embracing  four  pages,  the  first  containing  the 
main  contract,  the  next  certain  printed  conditions  and  agreements, 
the  next  the  application  and  certain  acknowledgments  and  agreements 
of  the  applicant,  and  the  last  the  usual  indorsement  indicating  that 
the  folded  paper  contains  a  policy  on  the  life  of  the  insured,  the 
policy  consists  of  the  whole  document,  and  an  offer  to  submit  it  in 
evidence  carries  everything  on  the  four  pages,  rendering  it  unneces- 
sary thereafter  to  offer  specially  the  copy  of  the  application  for  the 
policy  in  order  'o  get  it  before  the  court.'*  Where  a. policy  has  been 
lost,  entries  in  the  policy  register  of  a  deceased  agent  are  not  admi.«- 
.sible  without  proper  verification,  even  under  a  statute  making  admis- 
sible in  evidence  entries  by  a  person  since  deceased  when  made  in 
a  professional  capacity  or  in  the  ordinary  course  of  professional 
conduct.*" 

603.  Ownership  and  Damage. — The  insured  may  show  that  he  is 
the  sole  owner  of  a  cargo  notwithstanding  the  fact  that  the  bill  of 
lading  states  that  another  is  joint  owner  with  him,*  and  a  certifi- 
cate of  the  enrolment  of  a  vessel,  even  though  wrongfully  or  improp- 
erly obtained,  may  be  admitted  as  evidence  of  its  ownership.*  Esti- 
mates or  opinions  of  witnesses  who  saw  debris  and  ashes  after  a  fire, 
based  upon  what  they  saw,  of  the  quantity  of  goods  lost  by  the  fire, 
are  inadmissible  in  evidence  in  an  action  on  a  policy  of  insurance 
to  recover  the  amount  of  the  loss.  Apart  from  the  fact  that  these 
opinions  are  based  upon  data  too  uncertain  and  equivocal  to  be  of 
any  value,  such  a  case  is  not  one  that  properly  admits  of  expert 
evidence.*  To  prove  the  value  of  a  stock  of  goods  destroyed,  day- 
books and  ledger,  the  entries  in  which  are  testified  to  be  correct  by 

16.  Phoenix  Assur.  Co.  of  London  20.  Cunimings  v.  Pennsylvania  Fire 
V.  MeAuthor,  116  Ala.  659,  22  So.  Ins.  Co.,  153  la.  579,  134  N.  W.  79, 
003,  67  A.  S.  R.  154.  Ann.  Cas.  1913E  235,  37  L.R.A.(N.S.) 

17.  Western  Assur.  Co.  v.  McAlpin,  1169. 

23  Ind.  App.  220,  55  N.  E.  119,  77  A.  1.  Maryland  Ins.   Co.  v.  Rnden,  6 

S.  R.  423.  Cranch  338,  3  U.  S.  (L.  ed.)  242. 

18.  Lackman  v.  Brotherhood  of  Am-  2.  Ocean  Ins.  Co.  v.  PoUeys,  13  Pet. 
erican  Yeomen,  132  la.  64,  106  N.  W.  157,  10  U.  S.  (L.  ed.)  105. 

350,  8  L.R.A.(N.S.)  974.  3.  Binnin^am  Fire  Ins.  Co.  v.  Pul- 

19.  Grevenig  v.  Washington  life  ver,  126  HI.  329.  18  N.  E.  804,  9  A. 
Ins.  Co.  of  New  York,  112  La.  879,  S.  B.  598. 

36  So.  790,  104  A.  S.  R.  474. 
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the  persons  who  made  them,  are  proper  evidence,*  and  «^  memorandum 
made  from  an  inventory,  which  has  been  destroyed,  shown  to  be 
correct  is  admissible  to  prove  the  value  of  goods  destroyed.*  Simi- 
larly the  insured  may  introduce  in  evidence  the  last  invoice  previous 
thereto,  the  goods  bought  and  amount  received  on  sales  in  the  mean- 
time, and  the  average  profit  on  such  sales.*  Testimony  of  a  clasa 
of  merchants  of  a  place,  as  to  the  uniform  relation  between  the  stock 
on  hand  and  the  annual  sales  in  their  business,  is  proper,  on  the 
question  of  the  amount  of  loss  by  fire  to  a  stock  of  similar  goods, 
in  an  action  to  recover  the  insurance,  where  the  annual  sales  from 
the  particular  stock  are  shown ; '  and  if  to  prove  the  value  of  a  stock  of 
goods,  evidence  of  their  selling  price  at  retail  is  admitted  the  expense 
of -making  such  sales  may  also  be  taken  into  consideration.*  Again, 
the  insured  may  show  that  after  the  fire  he  tried  to  sell  the  damaged 
goods,  and  what  per  cent  of  the  cost  price  he  could  get  therefor.* 
Where  the  policy  fixes  the  basis  of  adjustment  at  the  actual  cash 
value  at  the  time  of  the  loss,  and  evidence  leading  to  a  proper  deter- 
mination of  that  value  is  excluded  on  objection  of  the  insurer,  the 
cost  of  restoration  may  be  shown."  Likewise  in  an  action  on  a  fire 
insurance  policy  which  gives  the  company  the  right  to  rebuild  the 
insured  house,  at  its  option,  and  which  makes  the  cost  of  rebuilding 
the  measure  of  its  liability,  the  value  of  the  house  and  the  cost  of 
rebuilding  are  admissible  in  evidence.** 

604.  Loss  and  Cause. — In  some  jurisdictions  it  is  the  rule  that  the 
protest  of  the  master  of  a  vessel  is  admissible  to  prove  the  loss  and 
its  cause,**  provided  it  is  made  within  twenty-four  hours,**  but  the 
better  rule  is  tliat  it  is  inadmissible,**  especially  where  he  is  the 
owner,**  except  for  the  purpose  of  contradicting  the  testimony  of  the 

4.  Aetna  Ins.  Co.  v.  Weide,  9  Wall.  11.  Phoenix  Ins.   Co.   v.  Copeland, 

677, 19  U.  S.  (L.  ed.)  810.  86  Ala.  551,  6  So.  143,  4  L.R.A.  848. 

Note:  52  L.R.A.  721.  12.  Crousillat  v.  Ball,  4  Ball.  (Pa.) 

6.  Aetna  Ins.  Co.  v.  Weide,  9  Wall.  294,  1  U.  S.  (L.  ed.)  840,  2  Am.  Dec 

677,  19  U.  S.  (L.  ed.)  810;  Republic  375;  Brown  v.  Girard,  4  Yeates  (Pa.) 

Fire  Ins.  Co.  v.  Weide,  14  Wall.  375,  115,  2  Am.  Dec.  400;  Miller  v.  South 

20  U.  S.  (L.  ed.)  894.  Carolina  Ins.  Co.,  2  McCord  (S.  C.) 

6.  Read  v.  State  Ins.  Co.,  103  la.  336, 13  Am.  Dec.  734  and  note;  Flem- 
307,  72  N.  W.  665,  64  A.  S.  R.  180.  ing  v.  Marine  Ina.  Co.,  3  Watts  &  S. 

7.  Home  Ins.  Co.  v.  Weide,  11  Wall.  (Pa.)  144,  38  Am.  Dec.  747. 

438,  20  U.  S.  (L.  ed.)  197.  13.  Fleming  t.  Marine  Ins.  Co.,  3 

8.  Read  v.  State  Ins.  Co.,  103  la.  Watts  &  S.  (Pa.)  144,  38  Am.  Dec. 
307,  72  N.  W.  665,  64  A.  S.  R.  180.  747. 

9.  Read  v.  State  Ins.  Co.,  103  la.  14.  Patterson  v.  Maryland  Ins.  Co., 
307,  72  N.  W.  665,  64  A.  S.  R.  180.  3  Har.  &  J.  (Md.)  71,  5  Am.  Dec.  419. 

10.  Western  Mass.  Ins.  Co.  v.  Nor-  16.  Cudworth  v.  South  Carolina  Ins. 
wich,  etc.,  Transp.  Co.,  12  Wall.  201,  Co.,  4  Rich.  L.  (S.  C.)  416.  55  Ani. 
20  U.  S.  (L.  ed.)  380.  Dec.  692. 
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person  who  made  it.**  But  a  protest  is  admissible  in  evidence  with 
the  proofs  of  loss  as  an  explanatory  writing  when  made  part  of  the 
proofs  by  being  referred  to  therein.*'  In  order  to  prove  the  con- 
demnation of  a  vessel  it  is  only  necessary  to  produce  the  libel  and 
sentence,  and  depositions  used  in  the  proceeding  are  inadmissible.*' 
In  an  action  on  a  fidelity  policy  the  books  of  the  employer,  when 
properly  authenticated,  are  admissible  in  evidence.**  In  an  action 
on  a  fire  insurance  policy,  where  the  defense  is  that  the  insured  wil- 
fully set  fire  to  the  property,  evidence  of  the  good  character  of  the 
insured  for  honesty  is  inadmissible,^  and  on  the  other  hand,  evi- 
dence that  the  plaintiff  was  very  poor  and  needy  should  not  be 
admitted  to  support  an  inference  that  his  poverty  might  have  led 
him  to  commit  arson.*  In  an  action  on  a  policy  of  insurance  against 
tornadoes,  it  is  competent  to  show  the  effect  of  the  storm  on  other 
property  in  the  neighborhood,  to  determine  whether  it  was  a  tornado.* 
In  an  action  on  a  policy  of  life  insurance,  where  the  issue  is  upon 
the  death  of  the  insured,  testimony  of  witnesses  that  they  have  seen 
the  insured  alive  since  the  time  of  his  alleged  death  is  competent. 
and  the  insurer  is  not  bound  to  bring  him  bodily  before  the  cotirt.' 
Where  the  insurance  is  against  death  by  accident,  a  statement  made 
by  the  decedent  to  his  physician,  upon  which  the  physician  forms 
his  opinion  and  makes  a  prescription,  is  competent  evidence  to  prove 
what  was  the  actual  cause  of  his  illness  and  death,  although  the 
symptoms  are  such  as  might  be  produced  either  by  disease  or  by  the 
accident.* 

605.  Admissibility  of  Proofs  of  Loss. — ^While  it  has  been  said  that 
proofs  of  loss  are  evidence  of  the  facts  therein  stated,  in  favor  of 
as  well  as  against  the  insurer,'  the  general  rule  is  that  the  insured 
can  introduce  such  proofs  merely  for  the  purpose  of  showing  a  com- 
pliance with  the  policy,  and  not  as  evidence  of  the  facts  therein  stated.* 

16.  Cudworth  V.  South  Carolina  Ins.  Ins.  Co.,  69  la.  157,  28  N.  W.  485,  58 
Co.,  4  Rich.  L.  (S.  C.)  416,  55  Am.  Am,  Rep.  215. 

Dec.  692.  3.  Schneider  v.  Aetna  life  Ins.  Co., 

17.  Richeliea,   etc.,   Co.   v.   Boston  32  La.  Ann.  1049,  36  Am.  Rep.  276. 
Marine  Ins.  Co.,  136  U.  S.  408,  10  S.       4.  Omberg   v.  United    States    Mut 
Ct.  934,  34  U.  S.  (L.  ed.)  398.  Ace.  Ass'n,  101  Ky.  303,  40  S.  W.  909, 

18.  Marine  Ins.  Co.  v.  Hodgson,  6  72  A.  S.  R.  413. 

Cranch  206,  3  U.  S.  (L.  ed.)  200.  5.  Mntnal  Beu.  Life  Ins.  Co.  v.  Hig- 

19.  American  Surety  Co.  t.  Pauly,  ginbotham,  95  U.  S.  380,  24  U.  S.  (L. 
170  U.  S.  133, 18  S.  Ct  552,  42  U.  S.  ed.)  499. 

(L.  ed.)  977.  6.  Metropolitan  life  Ins.  Co.  v.  Peo- 

20.  Stone  v.  Hawkeye  Ins.  Co.,  68  pie's  Trust  Co.,  177  Ind.  578,  98  N.  E. 
la.  737,  28  N.  W.  47,  66  Am.  Rep.  513,  41  LJlJV..(N.S.)  285;  Commercial 
870.  Travelers  v.  Barnes,  72  Kan.  293,  80 

1.  Deitz  T.  Providence  Washington  Pac  1020,  7  Ann.  Cas.  809;  Citizens' 
Ins.  Co.,  33  W.  Va.  526,  U  8.  E.  60,  Fire  Ins.,  etc.,  Co.  v.  Doll,  35  Md.  89, 
25  A.  S.  R.  908.  6  Am.  Rep.  360;  Newmark  ▼.  liver- 

2.  Poggenaee  v.  Mutual  Fire,  etc.,  pool,  etc..  Life  Lis.  Co.,  30  Mo.  160, 
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And  proofs  of  loss,  even  though  admitted  without  objection,  are  not 
proof  of  the  facts  necessary  to  support  the  action,  owing  to  their 
admissibility  for  the  limited  purpose  of  showing  a  compliance  with 
the  conditions  of  the  policy,  according  to  some  courts,'  though  others 
have  held  that  they  may  be  considered  as  substantive  evidence  where 
received  without  objection.'  Such  proofs,  however,  are  in  the  nature 
of  an  admission  and  are  admissible  against  the  person  who  made 
them,*  even  though  they  include  matters  not  required  by  the  policy,** 
especially  where  the  policy  provides  that  the  proofs  shdl  be  evidence 
of  the  facts  therein  stated  in  behalf  of,  but  not  against,  the  company.** 
Proofs  of  loss  also  are  properly  received  in  evidence  and  submitted 
to  the  jury  when  the  defense  is  interposed  that  the  plaintiff  has  been 
guilty  of  having  sworn  falsely  therein.**  However,  proofs  of  loss 
furnished  the  supreme  council  of  a  benefit  society  by  a  local  council 
are  inadmissible  against  the  beneficiary.** 

606.  Evidence  to  Show  that  Proofs  Were  Made. — ^As  stated  in  the 
preceding  paragraph  proofs  of  loss  are  admissible  to  show  a  compli- 
ance with  the  conditions  of  the  policy,  and  secondary  evidence  of 
the  proofs  of  loss  may  be  given,  where  the  defendant  failed  to  pro- 
duce them  in  evidence  on  notice.**  Again,  parol  evidence  that  proof 
of  loss  was  prepared  and  sent  to  the  insurer  is  admissible,  and  if 
there  is  no  issue  as  to  the  form  or  sufficiency  of  the  notice  or  proof, 
there  is  no  necessity  of  evidence  of  the  contents  of  either,  and  the 

77  Am.  Pee.  608  and  note;  Ellis  v.  424,  57  Am.  Rep.  586   (existence  of 

Albany  City  Fire  In8.  Co.,  50  N.  Y.  other    insurance) ;    Beard    v.    Royal 

402,  10  Am.  Rep.  495;  Lycoming  Ins.  Neighbors  of  America,  53  Ore.  102,  9» 

Co.  V.  Schreffler,  42  Pa.  St.  188,  82  Pac.  83,  17  Ann.  Gas.  1199,  19  L.R.A. 

Am.  Dec.  501;  Hennessy  v.  Niagara  (N.S.)  798. 

Fire  Ins.  Co.,  8  Wash.  91,  35  Pac.  586,  Note:  44  L.R.A.  848  et  seq. 

40  A.  S.  R:  892;  Foster  v.  Fidelity,  10.  Buffalo  Loan,  etc.,  Co.  v.  Knights 

etc.,  Co.  of  New  York,  99  Wis.  447,  Templar,  etc.,  Ass'n,  126  N.  Y.  450, 

75  N.  W.  69,  40  LJl.A.  833;  Kahn  v.  27  N.  E.  942,  22  A.  S.  R.  839;  Helwig 

Trader's  Ins.  Co.,  4  Wyo.  419,  34  Pac.  v.  Mut.  life  Ins.  Co.,  132  N.  Y.  331, 

1059,  6  A.  S.  R.  47.  30  N.  E.  834,  28  A.  S.  R.  578. 

Note :  44  L.R.A.  848  et  seq.  11.  Krapp  v.  Metropolitan  life  Ins. 

7.  Hiles  V.  Hanover  Fire  Ins.  Co.,  Co.,  143  Mich.  369,  106  N.  W.  1107, 
65  Wis.  585,  27  N.  W.  348,  56  Am.  114  A.  S.  R.  651. 

Rep.  637.  12.  Hennessy  t.  Niagara  Tire  Ins. 

8.  Moore  ▼.  Protection  Ins.  Co.,  29  Co.,  8  Wash.  91,  35  Pac.  585,  40  A.  8. 
Me.  97,  48  Am.  Dec  514.  R.  892. 

9.  Mutual  Ben.  Life  Ins.  Co.  v.  New-  13.  Royal  Arcanum  v.  Brashears,  89 
ton,  22  WaU.  32,  22  U.  S.  (L.  ed.)  Md.  624,  43  Atl.  866,  73  A.  S.  R.  244; 
793;  Connecticut  Mut.  Life  Ins.  Co.  Cox  v.  Royal  Tribe  of  Joseph,  42  Ore 
V.  Schwenk,  94  U.  S.  593,  24  U.  S.  (L.  365,  71  Pac  73,  95  A.  S.  R.  752,  60 
ed.)  294;  Haapa  v.  Metropolitan  Life  L.R.A.  620. 

Ina.  Co.,  150  Mich.  467,  114  N.  W.       14.  Union  Ins.  Co.  v.  Smith,  124  U. 
380, 121  A.  S.  R.  627, 16  L.R.A.(N.S.)   S.  405,  8  S.  Ct  534,  81  U.  S.  (L  ed.) 
1165;  Cumberland  Mut.  Fire  Ins.  Co.  497. 
T.  GUtiman,  48  N.  J.  L.  495,  7  Atl. 
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admiesion  of  an  alleged  copy  cannot  prejudice  the  insurer.*'  Also 
a  copy  of  proofs  of  loss  mailed  to  an  insurance  company,  and  a  postal 
card  acknowledging  their  receipt,  are  admissible  in  evidence  to  show 
that  the  proofs  were  seasonably  furnished.** 

Weight  and  Sufficiency  of  Evidence 

607.  Title,  Interest  and  Loss  Generally. — Proof  that  the  insured 
was  in  possession  claiming  title  is  sufficient  prima  facie  proof  of  title,*' 
and  documentary  proof  of  ownership  is  not  essential."  Where  it  is 
proved  that  a  ship  sailed  on  the  voyage  insured,  and  never  arrived 
at  the  port  of  destination,  that  is  prima  facie  evidence  of  her  having 
foundered,  and  of  a  loss  Ijy  perils  of  the  sea;  and  a  rumor  that  some 
of  the  cnew  survived  does  not  throw  the  burden  upon  the  assured 
to  produce  them  or  show  an  effort  to  procure  their  attendance.**  In 
the  case  of  a  burglary  policy  only  prima  facie  proof  of  a  loss  by 
burglary  need  be  produced,  but  it  is  not  enough  merely  to  show 
that  the  property  is  missing.*"  Where  a  policy  of  life  insurance  is, 
on  the  death  of  the  assured,  payable  to  a  person  named  as  a  creditor 
therein,  if  living,  but  if  not,  then  to  the  representatives  of  the  assured, 
such  creditor  must  prove  the  amount  of  his  debt  in  order  to  recover 
on  the  policy;  neither  the  recital  in  the  policy  nor  the  statement  in 
the  proofs  of  death  that  he  is  a  creditor  is  sufficient.* 

608.  Wilful  Destruction  of  Property. — In  some  jurisdictions  it  is 
held  that  where  a  criminal  offense  is  charged  in  a  civil  action  it  must 
be  proved  beyond  a  reasonable  doubt,*  and  this  rule  is  applied  where 
arson  is  charged  in  an  action  on  a  fire  insurance  policy.'  The  gen- 
eral rule,  however,  is  otherwise,*  and  accordingly  it  is  the  better 
view  that  in  an  action  on  a  policy  of  fire  insurance,  the  defense  that 
the  insured  purposely  burned  the  property  need  not  be  established 
beyond  a  reasonable  doubt;  a  preponderance  of  evidence  is  sufficient.* 

16.  Hagan  v.  Merchants',  etc.,  Ins.       2.  See  Evidence,  vol.  10,  p.  1015. 
Co.,  81  la.  321,  46  N.  W.  1114,  25  A.       S.  Mclnturft  v.  Ins.   Co.  of  North 

S.  B.  493.  America,  248  111.  92,  93  N.  E.  369, 

16.  Bowling  V.  Lancashire  Ins.  Co.,  92  140  A.  S.  R.  153,  21  Ann.  Cas.  176. 
Wis.  63,  65  N.  W.  738,  31  L.R.A.  112.       Note:  Ann.  Cas.  1912 A  1140. 

17.  Franklin  Fire  Ins.  Co.  v.  Chi-  4.  See  Evidence,  vol.  10,  p.  1014. 
«ago  Ice  Co.,  36  Md.  102, 11  Am.  Rep.  5.  Continental    Ins.    Co.    v.    Jach- 
469.  michen,  110  Ind.  59,  10  N.  E.  636,  59 

18.  Robertson  v.  French,  4  East  130,  Am.  Rep.  194;  Aetna  Ins.  Co.  v.  John- 
7  Rev.  Rep.  535,  14  Eng.  Rul.  Cas.  1.  son,  11  Bush  (Ky.)  587,  21  Am.  Rep. 

19.  Koster  V.  Reed,  6  Bam.  &  Cress.  223;  Kane  v.  Hibemia  Ins.  Co.,  39 
19,  13  E.  C.  L.  97,  30  Rev.  Rep.  239,  N.  J.  L.  697,  23  Am.  Rep.  239,  revers- 
14  Eng.  Rul.  Cas.  359  and  note.  ing  38  N.  J.  L.  441,  20  Am.  Rep.  409; 

20.  Note:  Ann.  Cas.  1913C  1180.       Somerset  Co.  Mut.  Fire  Ins.  Co.  v. 
1.  Crotty  V.  Union  Mut.  Life  Ins.  Usaw,  112  Pa.  St.  80,  4  Atl.  355,  56 

Co.,  144  U.  S.  621,  12  S.  Ct.  749,  36  Am.  Rep.  307;  Brufl  v.  Northwestern 
U.  S.  (L.  ed.)  566.  Mut.  Fire  Ass'n,  59  Wash.  125,  109 
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Some  courts,  however,  declare  that  the  evidence  must  be  clear  and 
satisfactory.* 

609.  Death  and  Cause  Thereof. — ^It  is  not  necessary,  in  an  action 
on  a  policy  of  life  insurance,  that  the.  death  of  the  insured  be  proved 
beyond  a  reasonable  doubt,'  and  death  may  be  established  by  the 
presumption  of  death  from  absence.*  While  an  insurer  may  make 
provision  postponing  the  time  of  payment  on  a  presumption  of  death, 
it  is  estopped  to  take  advantage  thereof  where  it  has  promised  pay- 
ment at  a  certain  time  and  assessments  have  been  paid  in  reliance 
thereon.*  In  an  action  on  an  accident  insurance  policy  to  recover 
for  the  death  of  the  insiwed,  testimony  to  the  efiFect  that  the  results 
which  followed  the  injury  as  its  necessary  consequences,  and  which 
would  not  have  taken  place  had  it  not  been  for  the  injury,  caused 
the  death  of  the  insured,  is  sufficient  to  support  the  conclusion  that 
the  injury  was  the  proximate  and  sole  cause  of  the  death,*"  and  in 
the  absence  of  evidence  of  a  crime,  the  jury  are  not  required  to  find 
that  an  insured  person  found  dead  with  a  pistol  wound  in  his  head 
came  to  his  death  by  the  intentional  act  of  another,  so  as  to  take 
the  case  out  of  the  provisions  of  a  policy  insuring  against  death  by 
accident.** 

610.  Conclusiveness  of  Proofs. — ^The  proofs  of  loss  furnished  by 
an  insured  or  beneficiary  are,  as  required  by  the  policy,  not  conclusive 
on  him  as  to  the  cause  of  the  loss,  or  death,*'  or  the  amount  of  the 

Pao.  280,  Ann.  Gas.  1912A  1138  and  10.  Preferred  Ace.  Ins.  Co.  v.  Field- 
note;  Blaeser  v.  Milwaukee  Mechanics'  ing,  35  Colo.  19,  83  Pac.  1013,  9  Ann. 
Mat.  Ins.  Co.,  37  Wis.  31, 19  Am.  Rep.  Cas.  916. 
747.  11.  Aetna  Life  Ins.  Co.  v.  Milward, 

6.  Note:  Ann.  Cas.  1912A  1142.  118  Ky.  716,  82  S.  W.  364, 4  Ann.  Cas. 

7.  Fidelity  Mnt.  Life  Ass'n  v.  Met-  1092,  68  L.R.A.  285. 

tier,  185  U.  S.  308,  22  S.  Ct.  662,  46  12.  Aetna  Life  Ins.  Co.  v.  Ward, 
U.  S.  (L.  cd.)  922;  Kennedy  v.  Modern  140  U.  S.  76,  11  S.  Ct.  720,  35  U.  S. 
Woodmen  of  America,  243  111.  560,  90  (L.  ed.)  371;  Home  Ben.  Ass'n  v.  Sar- 
N.  E.  1084,  28  L.R.A.(N.S.)  181.  gent,  142  U.  S.  691,  12  S.  Ct.  332,  35 

8.  Policemen's  Benev.  Ass'n  v.  Ryce,  U.  S.  (L.  ed.)  1160;  Pythias  Knights' 
213  lU.  9,  72  N.  E.  764,  104  A.  S.  R.  Supreme  Lodge  v.  Beck,  181  U.  S.  49, 
190;  Kennedy  v.  Modem  Woodmen  of  21  S.  Ct.  532,  45  U.  S.  (L.  ed.)  741; 
America,  243  111.  560,  90  N.  E.  1084,  Travelers'  Ins.  Co.  of  Hartford  v. 
28  L.R.A.(N.S.)  181;  Miller  v.  Sover-  MeUck,  65  Fed.  178,  27  U.  S.  App. 
eign  Camp,  Woodmen  of  World,  140  547,  12  C.  C.  A.  544,  27  L.R.A.  029; 
Wis.  505,  122  N.  W.  1126,  133  A.  S.  Supreme  Tent,  etc.  v.  Stensland,  206 
R.  1095,  28  L.R.A.(N.S.)  178.  And  lU.  124,  68  N.  E.  1098,  99  A.  S.  R. 
see  Tisdale  v.  Connecticut  Mut.  Life  137;  Wildey  Casualty  Co.  v.  Shep- 
Ins.  Co.,  26  la.  170,  96  Am.  Dec.  136.  pard,  61  Kan.  351,  59  Pac.  651,  47 
See  also  Death,  voL  8,  p.  707  et  seq.,  L.R.A.  650;  Leman  t.  Manhattan  Life 
as  to  the  presumption  of  death  from  Ins.  Co.,  46  La.  Ann.  1189, 15  So.  388, 
absence.  49  A.  S.  R.  348,  24  L.R.A.  589;  Han- 

9.  Keith  v.  Modem  Woodmen  of  cock  Mut.  Life  Ins.  Co.  v.  Dick,  117 
America,  167  la.  239,  149  N.  W.  225,  Mich.  518,  76  N.  W.  9,  44  L.R.A.  846 
L.R.A,  1915B  793  and  note.  and  note;  Bentz  v.  Northwestern  Aid 

1445 


Digitized  by 


Google 


S§  611,  612  INSUBANCE  14  R.  C.  L. 

loss,**  vdiere  there  is  no  element  of  estoppel,**  especially  where  the 
matter  was  not  required  to  be  stated,**  though  when  admitted  in  evi- 
dence such  proofs  are  prima  facie  evidence  against  him,**  nor  is  an 
insured  concluded  by  a  magisti:ate's  certificate  of  the  amount  of  loss 
required  by  the  policy  to  be  furnished  as  part  of  the  proofs  of  loss,  but 
may,  notwithstanding  such  certificate,  establish  by  witnesses  the  true 
amount  of  the  loss.  By  furnishing  such  certificate  he  merely  complies 
with  a  condition  of  the  policy,  without  admitting  its  accuracy  or 
agreeing  to  be  bound  by  it.*' 

611.  Evidence  as  to  Notice  and  Proofs. — In  an  action  to  recover 
on  a  fire  insurance  policy,  the  insured  may  show  notice  and  proof  of 
loss  by  evidence  that  he  procured  the  policy  through  certain  persona 
not  agents  of  the  insurer,  that  he  mailed  notice  and  proof  of  loss  to 
them,  and  that  they  receivesd  and  mailed  them  to  the  insurer,*'  and 
the  fact  that  notice  was  given  is  established  by  evidence  that  the 
adjuster  of  the  insurer  was  sent  to  adjust  the  loss,  and  did  so  within 
«  short  time  after  the  loss  occurred.** 

XXVI.  Reinsubancb 

612.  In  General. — The  term  "reinsurance"  has  a  well-known  mean- 
ing. That  kind  of  contract  has  been  in  force  in  the  commercial 
world  for  a  long  number  of  years,  and  it  is  entirely  diflferent  from 
what  is  termed  "double  insurance,"  i.  e.,  an  insurance  of  the  same 
interest.  The  contract  is  one  of  indemnity  to  the  person  or  corpora- 
tion reinsured,  and  it  binds  the  reinsurer  to  pay  to  the  reinsured  the 
whole  loss  sustained  in  respect  to  the  subject  of  the  insurance  to  the 
€xtent  to  which  he  is  reinsured.**  A  contract  of  reinsurance  is  one 
by  which  an  insurer  procures  a  third  person  to  insure  him  against 

Ass'n,  40  Minn.  202,  41  N.  W.  1037,  16.  Beard   v.    Royal    Neighbors    of 

2  L.R.A.  784;  McMaster  v.  Insurance  America,  53  Ore.  102,  99  Pac.  83,  17 

Co.  of  North  America,  55  N.  Y.  222,  Ann.  Cas.  1199,  19  L.R.A.(N.S.)  798. 

14   Am.   Rep.   239;   North   American  Note:  17  Ann.  Cas.  34. 

Life,  etc.,  Ins.  Co.  v.  Burroughs,  69  17.  Birmingham    Fire   Ins.    Co.    v. 

Pa.  St.  43,  8  Am.  Rep.  212.  Pulver,  126  111.  329,  18  N.  E,  804,  9 

Notes:  17  Ann.  Cas.  34;  Ann.  Cas.  A.  S.  R.  598. 

1913C  1262.  18.  Pennypaoker  v.  Capital  Ins.  Co., 

18.  Birmingham    Fire    Ins.    Co.    v.  80  la.  56,  45  N.  W.  408,  20  A.  S.  R. 

Pulver,  126  lU.  329,  18  N.  E.  804,  9  395,  8  L.R.A.  236. 

A.  S.  R.  598;  Crittenden  v.  Springfield  19.  Welsh  v.  London  Assur.  Corp., 

Fire,  etc.,  Ins.  Co.,  85  la.  652,  52  N.  151  Pa.  St  607,  25  AU.  142,  31  A.  S. 

W.  548,  39  A.  S.  R.  321.  R.  786. 

14.  Supreme  Tent,  etc.  v.  Stensland,  20.  AUemannia  Fire  Ins.  Co.  v.  Bal- 
206  IlL  124,  68  N.  E.  1098,  99  A.  S.  R.  timore  Firemen's  Ins.  Co.,  209  U.  S. 
137.  326,  28  S.  Ct.  644,  52  U.  8.  (L.  ed.) 

15.  Connecticut  Mut.  Life  Ins.  Co.  815,  14  Ann.  Cas.  948. 
V.  Schwenk,  94  U.  S.  593,  24  U.  S.  Note:  46  A.  S.  R.  442. 
:(L.  ed.)  204. 
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loss  or  liability  by  reason  of  sueh  origiilal  insutaiice.*  It  is  thwefore 
obvious  that  where  an  insunmce  agent  cancels  a  policy  in  one  com- 
pany and  substitutes  a  poli<7  in  another,  the  new  policy  is  not  one 
of  reinsurance  in  favor  of  the  former  insurer.*  Mutual  insurance 
companies  not  given  the  specific  power  to  reinsure  risks,  which  power 
is  expressly  given  to  stock  companies,  have  no  power  to  reinsure.* 
But  a  corporation  authorized  in  general  terms  to  engage  in  the  insur- 
ance business  may  issue  policies  of  reinsurance.*  The  surrender  of 
a  policy  of  reinsurance  in  ignorance  of  the  fact  that  a  loss  within  the 
policy  has  occurred  does  not  relieve  the  reinsurer  from  liability.* 
The  courts  have  frequently  been  perplexed  in  construing  reinsurance 
contracts  because  of  the  fact  that  an  ordinary  policy  form  for  orieinal 
was  used  by  the  parties  as  the  basis  of  the  contract,  a  rider  being 
attached  stating  that  the  policy  is  one  of  reinsurance  subject  to  the 
same  risks,  etc.,  as  the  original  policy.  Where  such  is  the  case  there 
are  many  provisions  in  the  policy,  such  as  those  relating  to  notice  and 
proof  of  loss,  which  must  be  discarded  as  in  conflict  with  the  expressed 
purpose  of  the  contract.* 

613.  Requisites  and  Validity  of  Contract — ^In  England  at  an  early 
day  reinsurance  was  prohibited  by  an  act  of  Parliament  (19  Geo.  11, 
ch.  37,  §  4).  The  cause  of  this  was  that  reinsurance  had  come  to  be 
employed  as  a  mode  of  speculating  in  the  rise  and  fall  of  premiums. 
In  this  country  this  statute  was  never  recognized  as  a  part  of  the 
common  law,  and  reinsurance  policies  have  never  been  held  illegal.' 
The  English  statute  forbidding  reinsurance  has  since  been  repealed.* 
A  contract  of  reinsurance  of  such  marine  risks  as  the  reinsured  has 
when  the  contract  was  entered  into,  or  might  have  or  take  during  the 
year  that  it  was  to  run,  is  not  void  as  a  wager  policy,  but  is  a  valid  con- 
tract of  insurance.  The  risk  attaches  when  the  insurable  interest 
arises.*    A  reinsurance  contract  need  not  be  in  writing,  according  to 

1.  Union  Ins.  Co.  v.  American  Fire  Ins.  Co.,  150  Cal.  370,  89  Pac.  109,  8 
Ins.  Co.,  107  Cal.  327,  40  Pac.  431,  48  L.R.A.(N.S.)  844. 

A.  S.  R.  140,  28  L.R.A  692  (definition  6.  Note:  8  L.R.A.(N.S.)  847. 

in  language  of  Calif oriiia  code) ;  Vial  7.  Phoenix  Insurance  Co.  v.  Erie, 

v.  Norwich  Union  Fire  Ins.  Soc,  257  etc.,  Co.,  117  U.  S.  312,  6  S.  Ct.  750, 

IlL  355,  100  N.  E.  929,  Ann.   Caa.  1176,  29  U.  S.   (L.  ed.)   873;  Com- 

1914A  1141,  44  L.R.A.(N.S.)  317.  mercial  Mut.  Ins.  Co.  v.  Detroit  Fire, 

Notes:  45  A  S.  R.  442;  10  L.RA.  etc.,  Ins.  Co.,  38  Ohio  St.  11,  43  Am. 

423.  Rep.  413. 

2.  Excelsior  Fire  Ins.  Co.  v.  Royal  Note:  8  LJl.A.(N.S.)  846. 

Ins.  Co.  of  Liverpool,  55  N.  Y.  343,  8.  Mackenzie  v.  Whitworth,  1  Ex, 

14  Am.  Rep.  271.  D.  36,  45  L.  J.  Exch.  233,  33  L.  T.  N. 

8.  AUison  v.  FideUty  Mut.  Fire  Ins.  S.  655,  24  W.  R.  287,  13  Eng.  RuL 

Co.,  81  Neb.  494,  116  N.  W.  274,  129  Cas.  322. 

A.  S.  R.  694.  9.  Boston  Ins.  Co.  ▼.  Globe  Fire  Ins. 

4.  Note:  45  A.  S.  R.  442.  Co.,  174  Mass.  229,  64  N.  E.  543,  76 

5.  Traders'  Ins.  Co.  v.  Aachen,  etc.,  A.  S.  R.  303. 
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the  better  view,  as  it  is  not  within  the  statute  of  frauds,^  though  au- 
thority may  be  found  to  the  cdntxary.**  An  insurer  may  take  out  a 
policy  on  the  specific  goods  insured,  which  will  operate  as  reinsurance, 
and  failure  to  disclose  the  fact  that  it  is  reinsurance  does  not  avoid  the 
policy."  Where  the  reinsured  is  authorized  to  enter  on  its  rein- 
surance policy  the  risks  which  it  desires  to  reinsnre,^  subject  to  certain 
restrictions,  it  becomes  the  quasi  agent  of  the  reinsurer  and  is  bound 
to  act  with  the  utmost  good  faith.*'  Where  in  fact  a  contract  of 
reinsurance  has  expired,  the  reinsurer  is  not  estopped  to  allege  that 
fact  because  it  has  since  indorsed  a  vacancy  permit  on  the  policy, 
where  it  does  not  appear  that  the  reinsured  was  misled  thereby  to  its 
prejudice.**  A  policy  issued  by  one  acting  as  agent  both  for  the 
reinsurer  and  reinsured  is  invalid.** 

614.  General  Effect  of  Contract. — ^If  all  the  risks  of  a  company 
are  reinsured,  the  liability  of  the  reinsurer  is  measured  by  the  original 
contracts  of  insurance.**  But  where,  in  reinsuring  the  risks  of  an 
insolvent  company,  a  schedule  is  prepared  purporting  to  show  all 
policies  in  good  standing  and  this  is  the  basis  of  the  contract, 
policies  not  included  in  the  schedule,  though  in  good  standing,  are 
not  reinsured.*'  A  provision  in  a  reinsuring  contract  that  the  policy 
holders  of  the  reinsured  will  be  accepted  by  the  reinsurer  on  the 
execution  of  satisfactory  transfer  applications,  does  not  authorize  n 
requirement  that  a  policy  holder  furnish  proof  of  his  insurability.** 
A  clause  in  a  contract  for  reinsurance,  that  "this  policy  is  subject  to 
the  same  risks,  conditions,  mode>  of  settlement,  and,  in  case  of  loss, 
payable  at  the  same  time  and  in  the  same  manner  as  the  policies 
reinsured,"  does  not  mean  that  the  various  terms  in  the  reinsured 
policies  as  to  risks,  conditions,  mode  of  settlement,  time,  and  manner 
of  payment,  in  case  of  loss,  and  limitation  perioid,  are  incorporated 
with  and  form  a  part  of  the  contract  of  reinsurance,  but  that  the 
original  policies  furnish  in  those  particulars  the  basis  on  which  the 
contract  of  reinsurance  stands,  and  that  in  all  dealings  with  the 
original  insured  the  provisions  of  the  policy  issued  to  him  are  to  be 
observed.*'    A  policy  of  insurance  or  reinsurance,  if  delivered,  takes 

10.  Notes:  45  A.  S.  R.  443;  8  L.R.A.  16.  Note:  8  L.R.A.{N.S.)  846. 
(N.S.)  845;  44  L.R.A.(N.S.)  317.  16.  Note:  36  L.R.A.(N.S.)   597  et 

11.  Note:  45  A.  S.  R.  443.  seq. 

12.  Mackenzie  v.  Whitworth,  1  Ex.  17.  Kansas  Mnt.  Life  Ins.  Co.  v. 
D.  36,  45  L.  J.  Exch.  233,  33  L.  T.  Whitehead,  123  Ky.  21,  93  S.  W.  609, 
N.-S.  655,  24  W.  R.  287,  13  Eng.  Rul.  13  Ann.  Cas.  301. 

Gas.  322.  18.  National  Mut.  Ins.  Co.  v.  Home 

IS.  German   American  Ins.    Co.   v.  Benefit  Society,  181  Pa.  St.  443,  37 

Commercial  Fire  Ins.  Co.,  95  Ala.  469,  Atl.  519,  59  A.  S.  R.  666. 

11  So.  117,  16  L.R.A.  291.  19.  Faneuil  Hall  Ins.  Co.  v,  Liver- 

14.  Delaware  Ins.  Co.  v.  Pennsyl-  pool,  etc.,  Ins.  Co.,  153  Mass.  63,  26 

vania  Fire  Ins.  Co.,  126  Oa.  380,  55  N.  E.  244, 10  L.R.A.  423. 

S.  E.  330,  7  Ann.  Cas.  1134.  Note:  8  L.R.A.(N.S.)  847  et  seq. 
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• 
effect  from  its  date,  unleas  otherwise  stated  therdn,  or  unless  there  is 
evidence  of  a  contrary  intent,  and  if  the  premium  is  paid  and  the 
policy  is  not  delivered  until  afterward,  the  policy  takes  effect  by 
relation  as  to  its  date,  though  a  loss  intervenes."*  Failure  of  one 
insurance  company  to  object  to  risks  contained  in  schedules  sent  to 
it  by  another  company,  a  certain  amount  of  whose  risks  it  has  made 
a  compact  to  reinsure,  will  not  amount  to  an  acquiescence  on  which 
the  latter  can  rely  in  case  they  are  not  covered  by  the  compact,  since 
reliance  may  be  placed  on  the  good  faith  of  the  other  company  and  its 
acting  within  the  contract,  without  the  necessity  of  making  a  personal 
investigation  of  the  property  covered  by  each  schedule.*  An  insurer 
who  has  reinsured  his  risks  with  another  insurer  has  power  to  assent 
to  the  transfer  of  one  of  his  policies,  according  to  its  provisions,  in 
the  absence  of  anything  in  the  contract  of  reinsurance  exprasly 
depriving  him  of  such  power  and  this  right  is  not  restricted  by  a  clause 
to  the  effect  that  the  reinsurer  is  made  the  agent  of  the  original 
insurer  for  the  purpose  of  doing,  in  regard  to  outstanding  policies 
covered  by  the  contract  of  reinsurance,  all  acts  necessary  to  transfer 
said  policies  according  to  their  terms  and  conditions.*  In  case  of 
loss,  a  reinsuring  company  may  lawfully  pay  it  to  the  person  insured. 
Hence,  if  a  risk  is  reinsured  for  a  reinsuring  company  which  becomes 
insolvent,  the  amount  paid  by  the  second  reinsuring  company,  in 
case  of  loss,  equitably  belongs  to  the  company  first  reinsured,  where 
it  has  paid  the  loss,  and  the  second  reinsurers  may,  therefore,  law- 
fully make  payment  to  such  company,  and  in  equity  such  payment 
may  be  compelled  where  the  first  reinsurer  has  become  insolvent.' 
In  case  of  loss  under  a  contract  of  reinsurance  which  includes  an 
agreement  to  pay  the  losses  of  policy  holders,  an  action  may  be  main- 
tained against  either  company  without  the  plaintiff's  being  compelled 
to  elect,  -as  the  remedies  are  not  inconsistent,  though  he  can  have  but 
one  satisfaction,  so  it  is  no  bar  to  his  action  against  one  of  the  com- 
panies for  him  to  file  his  claim  in  insolvency  proceedings  against  the 
other.*  Where  an  action  on  a  policy  is  defended  at  the  direction 
and  under  the  advice  of  a  reinsurer,  a  judgment  therein  recovered 
is  conclusive  and  binding  on  the  reinsurer  to  the  same  extent  as 
though  it  were  a  party  thereto.* 

20.  Union  Ins.  Co.  v.  American  Fire  S.  Hunt  v.  New  Hampshire  !Rre 
Ins.  Co.,  107  Cal,  327,  40  Pac.  431,  Underwriters'  Ass'n,  68  N.  H.  305,  38 
48  A.  S.  R.  140,  28  L.R.A.  692.  Atl.  145,  73  A.  S.  B.  602,  38  LJI.A. 

1.  Qerman    American    Ins.    Co.    v.  514. 

Commercial  Fire  Ins.  Co.,  05  Ala.  469,      4.  Barnes  v.  Hekia  Fire  Ins.  Co.,  56 
U  So.  117,  IB  L.RA.  291.  Minn.  38,  57  N.  W.  314,  45  A.  S.  R. 

2.  Faneuil  Hall  Ins.  Co.  v.  Liver-  438. 

pool,  etc.,  Ins.  Co.,  153  Mass.  63,  26      5.  Strong  v.  Phoenix  Ins.  Co.,  62 
N.  E.  244, 10  L.R.A.  423.  Mo.  289,  21  Am.  Rep.  417. 
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615.  Avoidance  or  Forfdtore  of  Contract. — A  contract  of  reinsur- 
ance, the  same  aa  one  of  insurance,  is  avoided  where  the  insured 
conceals  or  misrepresents  material  facts.  With  respect  to  many  mat- 
ters it  is  obvious  that  the  reinsured  is  not  in  the  same  position  to  give 
information  as  an  original  insured  and  the  rule  with  reference  to  it 
is  not  so  strict.'  In  other  cases  the  exaction  of  information  may  be 
greater  in  a  case  of  reinsurance  than  of  an  original  insurance.  In 
the  former,  the  party  seeking  to  shift  the  risk  he  has  taken  should 
communicate  his  knowledge  of  the  character  of  the  original  insured, 
where  such  information  would  be  likely  to  influence  the  judgment  of 
an  underwriter.'  The  policy  may  be  avoided  where  the  reinsured 
conceals  the  fact  that  a  loss  has  taken  place,  or  that  the  property  is 
overinsured,  where  it  has  knowledge  thereof,  but  if  it  does  not  know 
that  a  loss  has  occurred  the  policy  is  valid.*  In  the  absence  of  any 
usage  to  the  contrary,  and  of  any  specific  stipulation  in  the  policy, 
the  original  insurer  may  protect  himself  by  reinsurance  to  the  whole 
extent  of  his  liability,  and  a  policy  of  reinsurance  is  not  avoided 
thereby.*  Even  a  representation  that  the  reinsured  carries  its  "line" 
on  the  property  is  not  a  ground  for  the  avoidance  of  the  policy  if 
it  does  in  fact  bear  any  part  of  the  risk,  or  if  it  bears  no  part  through 
the  failure  of  the  insured,  without  its  knowledge,  to  bring  prop- 
erty within  the  operation  of  the  policy.**  But  a  misrepresentation 
as  to  the  place  where  property  is  stored  or  a  consent  to  an  act 
increasing  the  risk  relieves  the  reinsurer  from  liability.*'  Likewise 
a  policy  of  reinsurance  on  a  marine  risk  has  been  held  void  where 
the  reinsured  did  not  advise  the  reinsurer  of  the  fact  that  while  on  its 
face  the  policy  covered  one  complete  voyage  yet  as  a  matter  of  fact 
the  ship  was  under  two  charters,  one  to  commence  on  the  completion 
of  the  voyage  as  to  the  other.** 

616.  Risks  and  Causes  of  Loss. — ^Reinsurance  may  be  for  a  le^ 
risk  than  the  original  insurance,  but  not  for  a  greater  risk.**  If  the 
contract  provides  that  the  reinsurer  shall  share  all  risks  over  a  certain 
sum,  the  risk  meant  is  the  amount  insured,  and  not  the  amount  of  a 
loss  under  a  policy.**  If  a  contract  for  reinsurance  is  made  where  a 
custom  exists  among  insurers  to  charge  and  collect  premiums  as  and 
from  the  date  of  reinsurance,  and  to  write  policies  so  as  to  cover  the 

6.  Note:  8  L.R.A.(N.S.)  852  et  seq.   North  America,  48  La.  Ann.  1582,  21 

7.  Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.   So.  267,  36  L.R.A.  742. 

Co.,  107  U.  S.  485,  1  S.  Ct.  582,  27       11.  Note:  8  L.E.A.(N.S.)  853,  854. 
U.  S.  (L.  ed.)  337.  12.  Sun  Mut.  Ins.  Co.  t.  Ocean  Ins. 

8.  Note:  8  L.R.A.(N.S.)  853  et  seq.  Co.,  107  U.  S.  485,  1  S.  Ct.  582,  27 

9.  Insurance  Co.  of  North  America  U.  S.  (L.  ed.)  337. 

V.  Hibemia  Ins.  Co.,  140  U.  S.  565, 11  13.  Notes:  45  A.  S.  B.  444;  8  L.RJL 

S.  Ct.  909,  35  U.  S.  (L.  ed.)  517.  (N.S.)  851. 

Note:  8  L.R.A.(N.S.)  854.  14.  Note:  45  A.  S.  R.  444. 

10.  Chalaion   v.   Insurance    Co.   of 
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reinsured  risk  from  the  date  of  reinsurance,  and  there  is  nothing 
indicating  a  mutual  intention  of  the  parties  to  give  the  contract  of 
reinsurance  in  suit  a  retroactive  ^ect,  the  reinsurer  is  not  liable  if 
the  property  is  destroyed  prior  to  the  execution  of  the  contract  of 
reinsurance  without  the  knowledge  of  either  party  of  the  loss  at  that 
time.*' 

617.  Liability  of  Reinsurer  and  Extent  Thereof. — Ordinarily  pay- 
ment of  a  loss  by  the  reinsured  is  not  a  condition  precedent  to  a  re- 
covery on  the  contract  of  reinsurancfe,**  and  this  is  true  under  a 
policy  containing  the  usual  pro  rata,  clause,  nor  is  payment  made  a 
prerequisite  to  a  recovery  by  the  reinsured  because  the  compact  pro- 
vides that  the  reinsured  shall  forward  to  the  reinsurer  a  statement 
of  the  date  and  probable  amount  of  loss  or  damage,  and,  after  having 
adjusted,  accepted  proofs  of,  or  paid  such  loss  or  damage,  shall  for- 
ward the  proofs  and  a  copy  of  the  original  receipt  taken  upon  the 
payment  of  such  loss.**  From  this  it  follows  that  the  extent  of  the 
reinsurer's  liability  is  not  affected  by  the  insolvency  of  the  reinsured, 
i-endering  it  unable  to  pay  the  full  amount  of  a  loss,*'  even  where 
the  policy  provides  that  the  reinsurer  shall  in  no  event  be  liable  for 
an  amount  in  excess  of  a  ratable  proportion  of  the  sum  "actually  paid," 
etc.,  since  these  words  will  be  construed  to  mean  "actually  payable,"  *• 
though  where  the  reinsured  is  solvent  and  has  settled  a  loss  it  would 
seem  just  that  the  reinsurer  should  be  held  liable  only  for  its  pro- 
portionate amount  of  the  settlement,*"  and  that  the  amount  which 
the  reinsured  has  become  liable  for  and  paid  on  a  loss,  and  not  the 
amount  of  its  original  policy  liability,  should  be  the  basis  of  the 
liability  of  the  reinsurer,*  but  some  courts  hold  that  even  in  such  a 
case  the  contract  furnishes  the  measure  of  liability,  and  not  the  settle- 
ment.* Reinsurance  may  be  for  the  whole  or  part  of  the  risk  taken 
by  the  original  insurer,  and  the  effect  is  to  bind  the  reinsurers  to 

16.  Union  Ins.  Co.  v.  American  Fire  Atl.  145,  73  A.  S.  R.  602,  38  L.R.A. 

Ins.  Co.,  107  Cal.  327,  40  Pac.  431,  514  (double  reinsurance). 

48  A.  8.  R.  140,  28  L.R.A.  692.  Note:  45  A.  S.  R.  445. 

16.  Allemannia  Fire  Ins.  Co.  of  19.  AUemannia  Fire  Ins.  Co.  of 
Pittsburg  V.  Baltimore  Firemen's  Ins.  Pittsburg  v.  Baltimore  Firemen's  Ins. 
Co.,  209  U.  S.  326,  28  S.  Ct.  544,  52  Co.,  28  App.  Cas.  (D.  C.)  330,  14 
U.  S.  (L.  ed.)  815,  14  Ann.  Cas.  948  L.R.A.(N.S.)  1049. 

and  note.  Note:  8  L.R.A.(N.S.)  858. 

Notes:  45  A.  S.  R.  448;  10  L.R.A.  20.  Notes:  45  A.  S.  R.  446;  8  L.R.A. 

423.  (N.S.)  86L 

17.  Allemannia  Fire  Ins.'  Co.  of  1.  Illinois  Mut.  Fire  Ins.  Co.  v. 
Pittsburg  V.  Baltimore  Firemen's  Ins.  Andes  Ins.  Co.,  67  111.  362,  16  Am. 
Co.,  209  U.  S.  326,  28  S.  Ct.  544,  52  Rep.  620;  Commercial  Mut.  Ins.  Co. 
U.  8.  (L.  ed.)  815,  14  Ann.  Cas.  948.  v.  Detroit  Fire,  etc.,  Ins.  Co.,  38  Ohio 

Note:  8.L.R.A.(N.8.)  858.  St.  11,  43  Am.  Rep.  413. 

18.  Hunt  V.  New  Hampshire  Fire      2.  Note:  8  L.R.A. (N.S.)  861, 
Underwriters'  Ass'n,  68  N.  H.  305,  38 
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make  good  to  the  original  insurer  the  loss  np  to  the  amoant  reinsored, 
and  not  to  make  good  after  deducting  the  amount  carried  by  the 
reinsured.'  Where  the  policy  contains  no  pro  rata  clause  the  rein- 
surer is  liable  for  the  amount  of  a  loss,  not  exceeding  its  policy,*  but 
where  the  usual  pro  rata  provision -is  inserted  in  the  policy  the  liabil- 
ity of  each  is  proportionate  to  the  risk  carried  by  each.*  If  two 
insurers  obtain  reinsurance  from  a  third  "the  loss,  if  any,  payable 
pro  rata  at  the  same  time,  and  in  the  same  mtrnner  as  by  such  com- 
[mnies,"  the  respective  amounts  of  loss  which  the  original  insurers 
and  the  reinsurer  must  pay  are  proportionate  to  the  amount  of  the 
original  and  the  amount  of  the  reinsurance,  and  this  proportion  can- 
not be  changed  by  any  act  of  the  original  insurers  in  diminishing  the 
amount  of  the  insurance.  Hence,  if  the  original  insurance  was  for  ten 
ti)ousand  dollars  and  the  reinsurance  for  five  thousand  dollars,  and 
afterward  the  original  insurance  was  reduced  to  two  thousand  dollars, 
and  subsequently  a  loss  occurs,  the  reinsurer's  liability  is  for  one  half 
of  the  last-named  sum  only.*  The  costs  and  expenses  which  the 
reinsured  has  reasonably  incurred  in  resisting  payment  of  a  loss  are 
items  for  which  the  reinsurer  is  liable,'  and  a  reinsurer  of  one  who 
is  also  a  reinsurer  is  liable  for  the  costs  of  a  suit  by  the  original 
insured  against  his  insiurer  and  of  a  suit  by  the  original  reinsured 
against  his  reinsurer,  where  notice  of  the  suits  was  given.*  Where 
the  amount  reinsured  is  limited  to  a  certain  sum  on  any  one  building 
or  risk,  the  limit  applies  to  a  building  divided  by  brick  partitions 
into  separate  stores,  connected  by  doors  on  each  floor,  and  the  entire 
building  constitutes  one  risk.' 

618.  Action  on  Policy. — While  the  position  has  been  taken  that  an 
insured  has  such  an  interest  in  a  contract  of  reinsurance  that  he  may 
sue  the  reinsurer  to  recover  a  loss  on  property  covered  by  his  policy, 
though  he  is  not  a  party  to  the  reinsurance  contract  and  such  con- 
tract expressly  provides  that  no  such  action  can  be  maintained,*' 
the  better  rule,  and  the  prevailing  one,  is  that 'reinsurance  is  a  mere 
contract  of  indemnity,  in  which  an  insurer  reinsures  risks  in  another 
company.  In  such  a  contract  the  policy  holders  have  no  concern, 
are  not  the  parties  for  whose  benefit  the  contract  of  reinsurance  is 

8.  Chalaron    v.    Insurance    Co.    of  7.  Note:  8  L.R.A,(N.S.)  861. 

North  America,  48  La.  Ann.  1582,  21  8.  Faneuil  Hall  Ins.  Co.  v.  Liver- 

So.  267,  36  L.R.A.  742.  pool,  etc,  Ins.  Co.,  153  Mass.  63,  26 

4.  Note:  8  L.R.A.(N.S.)  859.  N.  E.  244, 10  L.R.A.  423. 

5.  Illinois  Mat.    Fire   Ins.    Co.    v.  9.  German-American    Ins.    Co.    v. ' 
Andes  Ins.  Co.,  67  111.  362,  16  Am.  Commercial  Fire  Ins.  Co.,  95  Ala.  469, 
Rep.  620.  11  So.  117, 16  L.R.A.  291. 

Note:  8  L.R.A.(N.S.)  860.  10.  Shoaf  v.  Palatine  Ins.  Co.,  127 

«.  Home  Ins.  Co.  v.  Continental  Ins.  N.  C.  308,  37  S.  E.  451,  80  A.  S.  B. 

Co.,  180  N   Y.  389,  73  N.  E.  65,  105  804. 

A.  S.  R.  772. 
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made,  and  they  cannot,  therefore,  sue  thereon.**  It  has  been  held, 
however,  that  where  the  reinsurer  takes  over  the  business  and  assets 
of  -the  reinsured  an  insured  may  maintain  an  action  against  the 
reinsurer,**  and  if  a  contract  of  reinsurance  includes  a  promise  or 
agreement  to  assume  and  pay  the  losses  of  policy  holders,  actions  may 
be  brought  by  them,  in  case  of  loss,  directly  against  the  reinsurer, 
upon  such  promise  or  undertaking.**  Where  an  action  is  brought 
against  the  reinsurer  by  the  reinsured  the  former  may  assert  any 
defense  that  the  latter  might  have  made  in  an  action  on  the  policy 
of  original  insurance.**  Where  a  reinsurance  contract  is  written 
on  an  original  insurance  blank,  a  provision  limiting  the  time  to 
sue,  framed  for  the  policy  of  original  insurance,  must  be  deemed 
inapplicable  and  void,  according  to  the  better  view,*'  or  if  applied 
must  be  construed  to  apply  from  the  date  that  the  reinsured  has  been 
compelled  to  pay  a  loss ;  **  but  some  coujrts  have  given  full  effect  to 
the  provision.** 

11.  Vial  V.  Norwich  Union  Fire  Ins.    (N.S.)  863. 

Soc.,  257  111.  355, 100  N.  E.  929,  Ann.      13.  Vial  v.  Norwich  Union  Plre  Ins. 

Cas.  1914A  1141  and  note,  44  L.R.A.  Soc,  257  111.  355, 100  N.  E.  929,  Ann. 

(N.S.)  317;  Weil  v.  Federal  Life  Ins.  Cas.  1914A  1141  and  note,  44  L.R.A. 

Co.,  264  lU.  425,  106  N.  E.  246,  Ann.  (N.S.)  317;  WeU  v.  Federal  Life  Ins. 

Cas.  1915D  974;  Barnes  v.  Hekia  Fire  Co.,  264  UI.  425,  106  N.  E.  246,  Ann. 

Ins.  Co.,  56  Minn.  38,  57  N.  W.  314,  45  Cas.  1915D  974;  Barnes  ▼.  Hekla  Fire 

A.  S.  R.  438;  AUison  v.  Fidelity  Mut.  Ins.  Co.,  56  Minn.  38,  57  N.  W.  314, 

Fire  Ins.  Co.,  81  Neb.  494,  U6  N.  W.  45  A.  S.  R.  438  and  note;  Travelers' 

274,   129    A.    S.    R.    694;    Ruohs    v.  Ins.  Co.  v.  California  Ins.  Co.,  1  N.  D. 

Traders'  Fire  Ins.  Co.,  Ill  Tenn.  405,  151,  45  N.  W.  703,  8  L.R.A.  769. 
78  S.  W.  85, 102  A.  8.  R.  790.  Note:  8  L.R.A.(N.S.)  862. 

Notes:  45  A.  S.  R.  447;  10  L.R.A.       14.  Note:  45  A.  S.  R.  448. 
423;  8  L.R.A.(N.S.)  862.  16.  Home  Ins.  Co.  v.  Victoria-Mon- 

12.  Vial  v.  Norwich  Union  Fire  Ins.  treal  Fire  Ins.  Co.,  [1907]  A.  C.  59,  76 
Soc,  257  111.  355,  100  N.  E.  929,  Ann.  L.  J.  P.  C.  1,  95  L.  T.  N.  S.  627,  23 
Cas.  1914A  1141  and  note,  44  L.R.A.  Times  L.  Rep.  29,  7  Ann.  Cas.  35  and 
(N.S.)  317;  Ruohs  v.  Traders'  Fire  note,  1  Brit.  Rul.  Cas.  178  and  note. 
Ins.  Co.,  Ill  Tenn.  405,  78  S.  W.  85,       Note:  8  L.R.A. (N.S.)  849. 

102  A.  S.  R.  790;  Johannes  v.  Phenix  16.  Fanenil  Hall  Ins.  Co.  v.  Liver- 
Ins.  Co.  of  Brooklyn,  66  Wis.  50,  27  pool,  etc.,  Ins.  Co.,  153  Mass.  63,  26 
N.  W.  414,  57  Am.  Rep.  249.  N.  E.  244,  10  L.R.A.  423. 

Notes:   10  L.R.A.   424:   8   L.R.A.      17.  Note:  8  L.R.A.(N.S.)  849. 
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ICK  — 


Actions  — 
Injuries  caused  by  holes  in  ice,  5 
Interference  with  right  to  ice,  9 

Appropriation  of  ice  — 
Cutting  as  essential,  4 
Marking  as  appropriation,  4 
Preparations  to  cut,  4 
Public  waters,  3 

Staking  off  as  appropriation,  4 
Time  of  appropriation,  4-5 
What  constitutes   appropriation, 
4 

Canals,  right  to  ice  on,  9 

Character  as  property,  2 

Condemnation  of  land  as  passing 
right  to  ice,  10 

Contracts  relating  to  ice,  9 

Conveyance  of  right  to  take  ice,  9 

Cutting  as  appropriation,  4 

Damming  stream  for  ice  pond,  8 

Easement  as  to  ice,  10,  11 

Eminent  domain  proceeding  as  pass- 
ing right  to  ice,  10 

Fixtures,  ice  as,  2 

Guarding  holes  cnt  in  iee,  5 

Harvesting  ice  as  mannf  acturiag,  11 

Harvesting  ice  on  public  waters,  3 

Holes  cnt  in  ice,  5 

Hot  water  preventing  formation  of 
ice,  7 

Injunction  against  interference  with 
right,  7 

Injuries  caused  by  holes  in  ice,  5 

Judicial  determination  of  rights,  9 

Larceny  of  ice,  2 

Lease  as  canning  right  to  ice,  10 

License  to  take  ice,  9 

Manufacture,  ice  harvesting  as,  11 

Marking  as  appropriation,  4 

Mill  ponds,  right  to  ice  on,  8 
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Mortgages  right  to  ie«  cut  before 

foreclosure,  2 
Navigable  waters,  ri^ht  to  iee  on,  2 
Navigation  as  superior  to  rights  of 

travel,  6 
Negligence,  leaving  unguarded  hole 

in  ice,  5 
Ownership  — 

Ice  on  public  waters,  2,  3 

Mill  ponds,  8 
Ponds,  diverting  water  to  form  iee 

pond,  8 
Preparations  to  cut  as  appropria- 
tion, 4 
Prescriptive  right,  11 
Profit  i  prendre,  10 
Property  in  ice,  2 
Protecting  holes  cut  in  ice,  5 
Public  waters  — 

Quantity  of  ice  subject  to  appro- 
priation, 4 

Rights  of  state,  8 

Right  to  ice  on,  3 
Quantity  subject  to  appropriation, 

4 
Real  estate,  ice  as  part  of,  2,  3 
Riparian  rights,  6-8 
Sale  of  ice,  10 
Skating  — 

Protection    of    right    on    pnblie 
waters,  9 

Use  of  iee  for,  6 
Staking  off  as  appropriation,  4 
State,  right  of  to  iee,  8-9 
Surveying  as  appropriation,  4 
Title  to  iee,  2 
Traveling  on  ice,  6 
Use  for  traveling  and  recreation,  5 
Warranty  in  sale  of  iee,  10 
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XMPBO  VEHENTB  — 

*  Actions,  see  infra^  Remedies  of  o«- 
cnpant 

Adverse  claim,  notiee  of,  as  affect- 
ing right  to  compensation,  23 

Agreement  with  landowner  as  af- 
fecting ownership,  17 

Alteration  of  building  as  improve- 
ment, 15 

Betterment  acts,  19,  26 

Bond  as  color  of  title,  21 

Buildings  — ; 
Alteration,  15 
Erection  of,  15-17 

Civil  law  as  to  compensation,  17 

Clearing  wild   land   as  permanent 
improvement,  15 

Coal  mine  as  improvement,  15 

Color  of  title  — 
Right  to  compensation  as  depend- 
ent on,  20 
What  constitutes,  21 

Compensation  for  improvements  — 
Civil  law  doctrine,  17 
Color  of  title,  20-22 
Common-law  doctrine,  17 
Consideration  for  promise  to  pay, 

21 
Equity  rule,  18 
Estoppel  to  deny  right,  24 
Good  faith  of  claim,  22 
Matters  affecting  right,  19-25 
Measure  of  compensation,  25 
Mistake  as  to  premises,  23 
Notice  of  adverse  claim,  23 
Occupancy  as  affecting  right,  19 
Possession  as  affecting  right,  19 
Promise  by  owner  to  pay,  21 
Rule  in  equity,  18 
Set-off  in  action  for  mesne  prof- 
its, 25 
Statutory  regulation,  19 
Trespassers,  21 
Volunteers,  21 

Condemnation  proceedings  as  color 
of  title,  21-22 

Consideration  for  promise  to  pay 
for  improvements,  21 

Cultivation  of  land  as  permanent 
improvement,  15 

Definition,  16 

Digging  well  Aa  improvement,  15 

Eminent    domain    proceedings    as 
color  of  title,  21-22 

Equity  rule  as  to  compensation,  18 


IMPROVEMENTS  —  eonlinued. 

Erecting  building  as  improvement, 
16 

Estoppel  to  deny  right  to  compen- 
sation, 24 

Fences  as  improvements,  15 

Fertilization     as    permanent    im- 
provement, 16 

Fruit  planting  as  improvement,  IS- 
IS 

Good   faith   as   affecting   right   to 
compensation,  22 

Homestead  entry  certificate  as  color 
of  title,  21 

Lien  for  improvements,  27 

Measure  of  compensation,  25 

Mistake  — 
Ownership  as  affected  by  mistake 

as  to  premises,  16-17 
Right  to  compensation  as  affected 
by  mistake,  23 

Nature  of  improvements,  15 

Occupant's  remedies,  25 

Oil  derrick  as  improvement,  16 

Option  of  owner  under  betterment 
acts,  26 

Orchard  as  improvement,  15-16 

Ownership  — 
Contract  as  determining,  16 
Effect  of  agreement   with  land- 
owner, 17 
Fee  owner  as  entitled  to  improve- 
ments, 16 
Mistake  as  to  boundary  line,  16- 

17 
Purpose  of  making  improvement, 
17 

Permanent  improvements  — 
Clearing  wild  land,  15 
Cultivation  of  land,  15 
Definition,.  15 
Fertilization,  16 

Planting  orchard  as  improvement, 
15-16 

Presumption  of  good  faith,  23 

Promise  by  owner  to  pay  for  im^ 
provements,  21 

Quarry  as  improvement,  16 

Remedies  of  occupant  — 
Betterment  acts,  26 
Equitable  remedy,  25-26 
Evidence,  27 

Lien  for  improvements,  27 
Option  to  take  land  or  its  ▼ftlne, 

26 
Pleading,  27 
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IMPROVEMENTS  —  continued. 
Repairs  as  improvements,  16 
Ricbt  to  compensation,  see  supra, 
Compensation  for  improvements 
Set^S  as  common  law  remedy,  26 
Sidewalk  as  improvepient,  15 
Statutory  right  to  compensation,  19 
Tax  deed  as  color  of  title,  21 
Trespasser's  right  to  compensation, 

21 
Void  deed  as  color  of  title,  21 
Volunteers  as  entitled  to  compensa- 
tion, 21 
Well  as  improvement,  15 
What  constitutes  improvements,  16 

nroEST— 

Accomplice,  proeecutriz  as,  37 

Affinity  as  relationship,  32 

Age  of  female  as  element  of  offense, 

31 
Attempts  to  commit  incest,  40 
Chastity,  want  of  as  defense,  39 
Consent  to  intercourse,  34 
Criminal  connection  as  element  of 

offense,  30 
Defenses,  35 
Definition,  29 

Degree  of  relationship,  31-33 
Drunkenness  as  defense,  39 
Elements  of  offense  — 

Age  of  female,  31 

Consent  to  intercourse,  34 

Ejiowledge  of  relationship,  31,  33 

Penetration,  31 

Relationship  of  parties,  31-33 

Sexual  intercourse,  30 
Evidence,  38 
Force  as  defense,  39 
Foreign  marriage  as  defense,  35 
Former  acquittal,  39-40 
Half-blood  relatives,  33 
Indictment,  35-37 
Insanity  as  defense,  39 
Intoxication  as  defense,  39 
Knowledge  of  relationship,  31,  33 
Marriage  as  defense,  40 
Penetration  as  element  of  offense, 

31 
Persons  who  may  commit  incest,  31- 

33 
Prosecutrix  as  accomplice,  37 
Rape  and  incest  by  same  act,  30, 34- 

36 
Relationship  of  parties,  31-33 
R.  C.  L.  VoL  XIV.— 92. 


INCEST  —  continued. 
Statutory  offense,  31 
Want  of  chastity  as  defense,  39 

IMDEMXTTY  — 

Absence  of  primary  liability,  54 
Accrual  of  liability  — 

Contract  against  loss  with  collat- 
eral obligation,  67 
Discharge  of  obligation  as  essen- 
tial, 57 
Giving  note  as  suffering  damage, 

57 
Necessity  for  actual  damage,  55 
Payment  as  essential,  57 
When  liability  arises,  55 
Actions  — 

Indenmity  against  possible  suits, 

49 
Necessity  of  notice,  61 
Parties,  61 
Pleading,  60 

Statute  of  limitations,  63 
Who  may  sue,  61 
Acts  indemnified  against,  48 
Agent    impliedly    indemnified    by 

principal,  51 
Agreement  to  pay  distinguished,  44 
Amount  recoverable,  58 
Consideration  as  essential,  45 
Construction  of  indemnity  contract, 

46 
Contract  as  basis,  45 
Contribution  distinguished,  43 
Covenant  to  do  certain  act  distin- 
guished, 44 
Definition,  43 

Direction  to  do  act  as  implying  in- 
denmity, 51 
Discharge  of  liability,  60 
Distinctions,  43 
Employment  to  do  act  as  implying 

indemnity,  61 
Equitable  relief,  68 
Extent  of  liability,  68-60 
Fidelity  bond  construed,  47 
Fraud  as  vitiating  contract,  46 
Guaranty  distinguished,  44 
niegal  act  as  subject  of  indenmity, 

48 
Immoral  act  as  subject  of  indem- 
nity, 48 
Implied  contract  of  indemnity,  61 
Insurance  distinguished,  43 
Joint    tortfeasors,    indemnity    be- 
tween, 60 
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INDEMNITY  —  eontmued. 

Judgments,  eondasiveiieas  ot,  SI 

Legality  of  oontnust,  48 

Liability   (see  also  supra,  Accrual 
of  liability;  Extent  of  liabil- 
ity)- 
Dischaige  of,  60 

Limitation  of  actions,  63 

Litigation  as  subject  of  indemnity, 
49 

Master  as  entitled  to  indemnity 
against  servant,  52 

Municipality  as  entitled  to  indem- 
nity against  original  wrongdoer, 
63 

Nature  — 
Contract  as  basis,  45 
Original  or  collateral  undertak- 
ing, 45 

Negligence  of  indemnitee,  47 

Notice  to  indemnitor,  61-63 

Original  or  collateral  undertaking, 
45 

Pleading,  60 

Primary  liability,  54 

Principal  as  impliedly  indemnify- 
ing agent,  51 

Public  policy  as  affecting  contract, 
48 

Reimbursement  on  payment  of  dam- 
ages for  anotbei^s  negligence,  52 

Relief  in  equity,  58 

Specific  performance  of  contract,  58 

Statute  of  frauds  as  applicable,  45 

Suretyship  distinguished,  44 

Validity.— 
Consideration  as  essential,  45 
Fraud,  46 
Statute  of  frauds  as  applicable, 

45 
Writing  as  essential,  45 

INDEPENDENT  CONTRACTORS  — 

Absolute  duties  of  employer,  non- 
performance of,  98-105 

Alteration  of  buildings  as  inherent- 
ly dangerous,  93 

Amusements  conducted  by  contrac- 
tor, 92 

Appliances  furnished  by  employer 
(see     also     infra,     Independ- 
ence) — 
Defective  appliances,  84 

Blasting  as  inherently  dangerous, 
94 


INDEPENDENT     CONTRACTORS 
—  eontimud. 

Buildings,  alteration  o^  as  inher- 
ently dangerous,  93 

Burden  of  proof  as  to  independeaee, 
78 

Burning  rubbish  as  inherently  dan- 
gerous, 95-96 

Cartmen    as    independent    contrac- 
tors, 76 

Character  of  work  — 
Alteration  or  demolition  of  struc- 
tures, 93 
Amusements,  92 
Blasting,  94 

Building  dam  as  inherently  dan- 
gerous, 88 
Excavations  on  employer's  prem- 
ises, 93 
Exercise  of  franchise,  102 
Exhibitions,  92 
Felling  timber,  93 
Illegal  work,  89 
Inherent  danger,  87 
Intrinsic  danger,  87-89 
Mining  as  inherently  dangerous, 

88 
Nuisance  involved  in  work,  90 
Obstruction  of  highways,  96-98 
Rendering  premises  dangerous,  91 
Repair  of  buildings,  98 
Trespass  involved  in  work,  89 

Chauffeurs    not    independent    eon- 
tractors,  76 

Completion  of  work  as  affecting  lia- 
bility, 85 

Contractor  — 
Control  of  premises,  70 
Control  of  work,  67 
>        Control  of  worlanen,  71 

Furnishing    workmen    or    appli- 
ances, 73 
Incompetency    as    affecting    em- 
ployer's liability,  80 
Nature  of  occupation,  75 

Control  of  premises  by  employer,  70 

Control  of  result  but  not  of  means 
of  performance,  68 

Control  of  scope  of  work  by  em- 
ployer, 70 

Control  of  work  as  test  of  independ- 
ence, 67 

Cooks  not  independent  contrMtoi% 
78 
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INDEPENDFaiT.     CONTEACTOBS 

—  continued. 

Dams,  building  of,  as  inherently 
dangerous,  88 

Dangerous   premises   as   result   of 
work,  91 

Definition,  67 

Delegation  of  absolute  duties,  98 

Demolishing  building  as  inherently 
dangerous,  93 

Distinctions,  67-79 

Domestic  servants  not  independent 
contractors,  76 

Draymen    as    independent    contrac- 
tors, 76 

Dual  relation,  76 

Duties   of    employer,   nonperform- 
ance of,  98-105 
.  Employer  (see  also  infra.  Liability 
of  employer)  — 
Control  of  premises,  70 
Control  of  scope  of  work,  70 
Control  of  work,  67-69 
Control  of  workmen,  71 
Furnishing    workmen    or    appli- 

ances,  73 
Power  to  terminate  contract,  72 
Right  to  alter  plans,  70 
Supervision  of  work,  69 

Estoppel  to  assert  independence,  77 

E&cavations  causing  injury,  9^94 

Exhibitions  given  by  contractor,  92 

Fires  made  by  contractor,  95 

Franchises,  work  done  in  exercise 
of,  102 

Gardeners  not  independent  contrac- 
tors, 76 

Highwa>[8  — 
Lnpeding  travel  on,  96-98 
Obstruction  of,  96-98 
Repair  by  contractor,  100-102 

Incompetency  of  contractor  as  af- 
fecting employer's  liability,  80 

Independence  — 
Burden  of,  proof,  78 
Control  of  premises,  70 
Control  of  result,  68 
Control  of  scope  of  work,  70 
Control  of  work  as  test,  67 
Control  I  of  workmen,  7L  , 
,  ,    Estoppel  to  assert,  77 

Mode  and  time  of  payment,  74 
Presumptions,  78 
Questions  of  law  and  fact,  78 
Bight  to  alter  plans,  67 
.        Snpervision  of  work,  69 


INDEPENDENT      CONTRACTORS 

—  continued. 
Inherently  dangerous  woric,  see  wa- 

pra.  Character  of  work 
Injuries,    see    infra.    Liability    of 

employer 
Interference,  see  supra,  Independ- 
ence 
Landlord's  duties  performed  by  con- 
tractor, 104 
Lateral  support  affected  by  work, 

93 
Law,  violation  of,  as  imposing  lia- 
bility, 89 
Liability  of  contractor,  see  supra, 

Contractor;  infra,  Negligence 
Liability  of  employer  (see  also  'su- 
pra. Character  of  work)  — 

Amusements    conducted    by    eon- 
tractor,  92 

Collateral  acts,  95 

Completion  of  work,  85 

Control  of  work,  83 

Employment  of  incompetent  con- 
tractor, 80 

Ehchibitions  g^ven  by  contractor, 
92 

Illegal  work,  89 

Inherently  dangerous  work,  87 

Injuries     after     completion     of 
work,  107 

Injuries    before    completion    of 
work,  105 

Injury  as  direct  or  natural  result 
of  work,  86-98 

Injury  as  direct  result  of  work, 
86 

Injury  caused  by  employer's  n^- 
ligence,  81 

Interference     with     contractor's 
work,  83 

Machinery  operated  by  contrac- 
tor, 89 

Nonperformance      of      absolute 
duties,  98-105 

Nuisance  involved  in  work,  90 

Ratification  of  contractor's  acts, 
85 

Bole  stated,  79 

Trespass  involved  in  work,  89 

Use  by  contractor  of  employer's 
servants  or  appliances,  84    . 

Violation  of  law,  89 

Work  rendering  premises  danger* 
ons,  91 
Loan  of  servant  to  eontraetor,  84 
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INDEPENDENT      CONTEACTOES 
—  continued. 

MRchioery  operated  by  eontractor, 
89 

Master's  duties  performed  by  eon- 
tractor,  104 

Mining,  character  as  inherently 
dangerous,  88 

Mode  and  time  of  payment  as  test 
of  independence,  74 

N^ligence  — 

Concurring    negligence    of    con- 
tractor and  employer,  til 
Employer  liable  for  his  own  n^- 
ligence,  81 

Nuisance  involved  in  work,  90 

Occupation  of  contractor  as  mate- 
rial element,  75 

Ordinances  — 
Nonperformance  of  duty  imposed 

by,  99 
Violation  of,  as  imposing  liabil- 
ity, 89 

Payment,  mode  and  time  as  test  of 
independence,  74 

Personal  injuries,  see  supra,  Con- 
tractor; Liability  of  employer; 
Negligence 

Plan  of  work,  87 

Premises  controlled  by  contractor 
or  employer,  70 

Presumption  as  to  independence,  78 

Province  of  court  and  jury,  78 

Questions  of  law  and  fact,  78 

Eatification  of  contractor's  acts,  85 

Eepair  of  buildings,  98 

Eight  of  employer  to  alter  plans,  70 

Scope  of  work  controlled  by  em- 
ployer, 70 

Servants  furnished  by  employer,  84 

Special  occupations.  76 

Statutes,  nonperformance  of  doty 
imposed  by,  99 

Stoppage  of  work  as  affecting  lia- 
bility, 85 

Supervision  of  work,  69 

Test  of  independence,  67 

Time  and  mode  of  payment  as  test 
of  independenee,  74 

Trespass  as  imposing  liability,  89 

Tmc^en  as  independent  eontrae* 
tors,  76 

Tftisafe  plan  of  work,  87 

Violation  of  law,  liability  of  em- 
ployer, 89 


INDEPENDENT     CONTEACTOES 

—  eontitufed. 
Waters,  building  dam  as  inherently 

dangerous,  88 
Work  (see  also  supra.  Character  of 
work)  — 

Inherently  dangerous  work,  87 

Injury  direct  result  of,  86 
Workmen  controlled  by  contractor 

or  employer,  67-70 
Workmen  furnished  by  contractor 

or  employer,  73 
Wrecking    business    as    inherently 

dangerous,  93 

INDIANS  — 

Actions  — 
Eight  to  sue  in  federal  courts,  120 
Eight  to  sue  in  state  courts,  ISO. 

Adoption  into  tribe,  111-112 

Alienation,  see  infra,  Indian  lands 

Anomalous  status  of  Indians,  112 

Band  defined,  147 

Capacity  to  contract,  119 

Citizenship   (see  also  infra.  Tribal 
relations)  — 
Acquisition  by  Indian,  117 
Adoption  by  Indian  tribe  as  af- 
fecting, 111 
Depredation  claims,  148 
Effect  of  acquisition,  118 
Fourteenth    amendment    not    ap- 
plicable to  Indians,  118 
Indian  citizen  as  amenable  to  state 

laws,  119 
Naturalization,  117-118 
Termination   of  federal   jurisdic- 
tion, 138 
Treaties     conferring     citizenship, 
117-118 

"CoIorM"  as  including  Indians,  111 

Commerce  — 
Liquor  traffic,  145 
Power  to  regulate,  144 

Communal  ownersliip  of  property, 
111 

Constitutional   protection  of  prop- 
erty, 119 

Contraets  — 
Capacity  to  make,  119 
Begulation     and    restriction     of 
right,  120 

Conveyances,  see  infra,  Indian  lands 

Crimes  — 
Acts  by  or  against  Indians  «n  In- 
dian lands,  141 
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INDIANS  —  eonUnued. 
Crimes  —  continued. 

Acts  off  reservation  by  or  against 
Indians,  143 

Acts  on  Indian  lands  by  other  than 
Indians,  142 

Procedure,  144 
Customs,  marriage  and  divorce,  122 
Definition,  110 
Depredations,  14&-149 
Descent  and  distribution  of  proper- 
ty, 121 
Disabilities,  see  infra,  Rights   and 

disabilities 
Divorce  under  Indian  lavs,  122 
Fourteenth  amendment  as  apphcable 

to  Indians,  lid 
Qame  laws  of  state  as  applicable  to 

Indian  reservation,  139 
Government  — 

Constitutional  authority  of  Con- 
gress, 134 

Construction  of  laws  and  treaties, 
136 

Federal  jurisdiction,  134-139 
Indians  living  apart  from  tribe,  141 

State  jurisdiction,"  139-141 

State  police  power,  140 

Termination  of  federal  jurisdic- 
tion, 138 
Half-breed  as  Indian,  111 
Hunting  districts,  139 
Indian  country  — 

Definition,  137 

Exclusion  of  persons,  114-115 
Indian     lands     (see     also     supra, 
Crimes)  — 

Alienation,  139 

Alienation  by  Indians,  124 

Alienation  by  United  States,  125 

Allotment,  128-133 

Conveyance  by  Indians,  124, 130 

Extinguishment    of   Indian    title, 
133 

Mandamus  to  approve  selection, 
129 

Mineral  rights,  127 

Nature  of  title,  123 

Restrictions   on    alienation,    121- 
133 

Standing  timber,  126 

Taxation,  127 
Inheritance  by  Indians,  121 
Into:(icating  liquors  — 

R^ulation  of  traffic,  145 

State  prohibitory  laws,  140 


INDIANS  —  eontimted. 
Land,  see  supra,  Indian  lands 
Mandamus  to  approve  selection  of 

lands,  129 
Marriage  under  Indian  laws,  122 
Mineral  rights  in  Indian  lands,  127 
Mixed  blood  Indian,  111 
Nationality  — 
Domestic  character,  112 
Recognition  by  treaties  and  wars, 

115-U7 
Right  of  self-government,  114 
Tribe  as  nation,  113 
Nation  defined,  147 
Naturalization  of  Indians,  117-118 
Propoty  rights  (see  also  supra,  In- 
dian lands)  — 
Communal  ownership.  111 
Constitutional  protection,  119 
Inheritance,  121 

Membership   in   tribe  as  distinct 
from  communal  ownership.  111 
Relation  to  federal  government,  112 
Reservations  — 
Criminal  acts  by  or  against  In- 
dians off  reservation,  143 
Jurisdiction    of    federal    govern- 
ment, 139 
State  laws  as  running  into  reser- 
vation, 139 
Restrictions  on  alienation  of  land, 

131-133 
Rights  and  disabilities  — 
Actions  in  federal  courts,  120 
Actions  in  state  courts,  121 
Alienation  of  land,  124 
Capacity  to  contract,  119 
Constitutional  protection  of  prop- 
erty, 119 
Conveyance  of  land,  124 
Crimes,  141 
Hunting  districts,  139 
Inheritance  of  property,  121 
Relation    to   federal   government, 
112 
School  privileges,  122 
Self-goverament,  114 
States  — 
Indian  tribe  as  state,  114 
Police  power  over  Indians,  140 
Reservations  as  affected  by  state 
laws,  138 
Status  (see  also  supra.  Rights  and 
disabilities)  — 
Anomalous  condition  of  Indians, 
112 
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INDIANS  —  eontitmed. 
Status  —  eontintted. 

Collective  rights,  112-117 

Dependent  political  commnmties, 
113 

Illegitimate  child  of  Indian  and 
colored  woman,  111 

Indian  mother  and  white  father, 
111 

Individual  rights,  117-123 

Nationality,  112 

Relation   to   federal  government, 
112 

Right  of  self-government,  114 

Wards  of  the  nation,  113 
Taxation  of  Indian  lands,  127 
Timber  on  Indian  lands,  126 
Treaties  — 

Citizenship  conferred  by,  117-118 

Construction,  136 

Effect  of  Indian  treaties,  116 

Recognition  of  nationality,  115 
Tribal  relations  — 

Adoption  into  tribe,  111 

Citizenship  as  affected  by  adop- 
tion, 111 

Definition  of  tribe,  147 

Nationality,  113 

Policy  to  destroy,  115 

Property  rights  of  members,  111 

Emulation  by  Congress,  112 

Severance,  141 

Tribe  as  state,  114 
United  States  courts,  right  of  In- 
dians to  sue  in,  120 
Wars  with  Indians,  117 

nnOIOTMENTS    AND    IHFOBMA- 
TIONS  — 

Abatement  by  matter  dehors  record, 
200 

Abbreviations  in  indictments,  176, 
182 

Accessories,  184 

Accusation,  see  infra.  Charging  of- 
fense 

Accused,  description  of,  182 

Against  form  of  statute,  conclusion 
of  indictment,  167 

Ag^gravation,  matter  of,  195 

Aider  by  verdict,  211 

Allegations,  see  infra.  Chaining  of- 
fense 

Amendments,  192 

Arraignment  after  amendment,  193 

Arrest  of  judgment,  grounds,  202 


INDICTMENTS    AND    INFORMA- 
TIONS —  continued. 

Attempts,  charging  attempt,  185 

Bill  of  particulats,  190 

Caption,  163 

Charging  offense    (see   also   infra, 
Coimts;  Joinder;  Statutory  of- 
fenses) — 
Abbreviation    of   proper  names, 

182 
Accused,  description  of,  182 
Amendments,  192 
Attempts,  185 
Bill  of  particulars,  190 
Defendant  as  principal  or  acces- 
sory, 184 
Description  of  persons,  182 
Description     of     property     and 

things,  183 
Disjunctive  averments,  196 
Intent,  allegation  of,  177,  186 
Language,  176 

Manner  of  committing  offense,  177 
Persons,  description  of,  182 
Place,  aUegations  as  to,  181 
Printed  matter,  description  of,  183 
Prior  offenses,  averment  of,  190 
Property,  description  of,  183 
Repugnant  acts  charged  conjunc- 
tively, 196 
Signs  and  abbreviations,  176 
Solicitation  to  conunit  crime,  185 
SpelUng,  176 

Statutory  offenses,  172,  185-190 
Strictness  required,  171 
Sufficiency  of  statement  of  facts, 

173 
Surplusage,  191 
Technical  terms  used,  177 
Time,  allegations  as  to,  178 
Written    matter,    description    of, 
183 

Clerical  errors  cured  by  amendment, 
193 

Commencement  of  indictment,  165 

Commitment,    delajring    indictment 
after,  160 

Common  law  and  statutory  offenses, 
joinder  of,  198 

Conjunctive  averments,  196 

Constitutional  provisions  — 
Due  process  of  law  clause,  153- 

154 
Equal  protection  of  laws,  154 
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INDICtMENTS    AND    XKTOKMA- 
TIONS  — coMttMMd. 
Constitntional    pioviuons  —  e<mtin- 
ued. 
Fifth  amendment  as  applicable  to 

state  courts,  153 
Necessity  for  indictment,  153-155 
Conviction  of  lover  degree  of  of- 
fense, 210 
Copy  of  indictment,  ric4it  of  accused, 

169 
Connts  — 
Common   lav   and   statutory   of- 
fenses, 198 
Discretionary  power  of  court,  196 
Election  between  counts,  196-198 
Felony  and  misdemeanor,  197 
Cknend  verdict  on  several  counts, 

211 
Joinder  of  ofiEenses,  196 
Quashing  for  improper  joinder, 

196-197 
Several  offenses  covered  by  one 

transaction,  197 
Several  papers  pinned  together, 
196 
Criminal  act,  see  supra,   Char^ging 


Defects  and  objections  — 
Amendments,  192 
Evidence  before  grand  jury,  205 
Matter  dehors  record,  200 
Motion  to  quash  or  set  aside,  200 
Quashing  as  remedy,  200 
Time  and  mode  of  objecting  to 

duplicity,  203 
Variance,  206 

Verdict  as  curing  defects,  211 
Waiver,  208 

Definition,  152 

Delaying  indictment   after  commit- 
ment, 160 

Demurrer  — 
Apparent  defects,  201 
General   demurrer   as   to   several 

counts,  202 
Grounds,  201 

Plea  of  not  guilty  after  demurrer, 
201 

Description,  see  supra.  Charging  of- 
fense 

Destroyed   indictments,   restoration, 
162 

Discretion  as  to  separate  counts,  196 
'  Disjunctive  averments,"  196 


INDICTMENTS    AND    INFORMA- 
TIONS —  contMMwd. 
District  attorneys  — 

Amendment  of  informatioii,  193 

Signing  indictment,  166 
DupKdty,  194-196,  203 
Election  of  counts  or  offenses,  198 
English  language,  176 
Evidence  before  grand  jury,  205 
Exceptions   in   statute,    negativing, 

188 
Ertraneous  facts  not  reachable  by 

motion  to  quash,  200 
Felony  and  misdemeanor  joined,  197 
Figures  in  indictments,  176 
Filing- 
Indictment,  156 

Information,  158 
Finding  indictment,  156 
Following  language  of  statute,  185, 

187 
Formal  accusation  as  essential,  152 
Form  of  indictment  — 

Caption,  163 

Commencement,  165 

Conclusion,  166-167 

Indorsements,  168 

Signature   of    prosecuting   attor- 
ney, 168 
Form  of  informations,  1C9-171 
Grades  of  oSeaaae  — 

Conviction  of  lover  grade,  210 

Joinder  of,  196 

Test  as  to  inclusion,  211 
Grand  jury  — 

Constitution  and  organization,  205 

Impeachmoit    of    indictment    by 
grand  juror,  204 

Legal  grand  jury  as  essential,  156 

Presence    of   others    than    grand 
jurors,  205 

Return  of  indictment  for  amend- 
ment, 192 

SufSciency    and    competency    of 
evidence  before,  205 
Idem  sonans,  207 
Impeachment  of  indictment  by  grand 

juror,  204 
Indictments  — 

Amendment  of,  192 

Finding,  return,  filing,  and  record, 
156 

Formal  requisites,  163-169 
Indorsements,  168 
Inducement,  matter  of,  195 
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INDICTMENTS    AND    INPOMIA- 

TIONS  —  continued. 
Informations  — 

Amendment  of,  193 

Definition,  152 

Filing  or  presentation,  158 

Formal  requisites,  169^171 

Verification,  170 
Intent,  allegation  of,  177 
Joinder  — 

Counts  charging  different  offenses, 
196 

Different  grades  of  offense,  196 

Duplicity,  194 

Persons,  194 
Judgment,    see    supra.    Arrest    of 

judgment 
Jurisdiction  — 

Indictment    found    in    adjoining 
county,  156 

Legally   constituted   grand   jury, 
156 
Language  — 

English    required    in    indictment, 
176 

Following    language    of    statute, 
185,  187 
Limitations,   see  infra.   Statute  of 

limitations 
Lost  indictments,  162 
Matter  dehors  record,  200 
Matter  of  inducement,  195 
Misdemeanor  and  felony  joined,  197 
Misnaming  offense,  195 
Misspelling  of  names,  207-208 
Motions,  see  supra,  Arrest  of  judg- 
ment; infra,  Quashing 
Mutilated  indictments,  162 
Names  — 

Abbreviation    of    proper    names, 
182 

Idem  sonans,  207-208 

Misspelling,  176 
Necessity  for  formal  accusation,  152 
S'cgativing    exceptions    in   statutes, 

188 
.<ot  guilty,  see  infra.  Plea  of  not 

guilty 
Objections,  see  supra.  Defects  and 

objections 
Offenses  (see  also  supra.  Charging 
offense;  Counts)  — 

Conviction  of  lower  degree,  210 

Counts  charging  different  offenses, 
196 


INDICTMENTS    AND    INFORMA- 
TIONS —  «mtMM(«<i. 

Offenses  —  eontimted. 
Election  of  offenses,  198 
Joinder,  194-198 
Joining  different  grades  of  offeosa, 

196 
Misnaming  offense,  195 

Participation  in  crime,  184 

Particulars,  bill  of,  190 

Peace  and  dignity  of  state,  conch- 
sion  of  indictment,  166 

Persons^ 
Description  in  indictment,  182 
Joinder  of,  194 

Place,  allegations  as  to,  181 

Plea  in  abatement,  matter   dehors 
record;  200 

Plea  of  not  guilty  — 
Pleading    after    demurrer    over- 
ruled, 201 
Waiver  of  defects  and  objections, 

208 
Withdrawal  after  motion  to  quash, 
200 

Preliminary  examination,  necessity, 
160 

Presenting  information,  158 

Presentment,  definition,  152 

Printed  matter,  description  of,  183 

Prior  offenses,  averment  in  indict- 
ment, 190 

Prosecuting    attorneys,    see    supra. 
District  attorneys 

Quashing  — 
Counts   improperly  joined,   196- 

197 
Defects  apparent  on  face  of  in- 
dictment, 201 
Discretion  of  court,  201 
General    motion    as    to    several 

counts,  201 
Mode  of  reaching  defects,  200 
Motion  as  affecting  plea  of  not 
guilty,  200 

Recording  indictment,  156 

Reindictment,  160 

Repugnant  acts  charged  conjunctive- 
ly, 196 

Return  of  indictment,  156 

Rights  of  accused,  copy  of  indict- 
ment, 159 

Separate  indictm^ts,  160 

Setting  aside,  200-202 
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INDICTMENTS    AND    INrORMA- 
TIONS  —  continued. 
Signatnre  (s^  also  S1lp^^  Form  of 

indictment)  — 
Failure  of  for^uau  to  sign  indiot- 

ment,  202 
ProeecutiDg  attorney's  signature, 
166 
Signs  in  indictments,  176 
Solicitation  to  commit  crime,  185 
Spelling,  176,  207-208 
States,  fifth   amendment  as  appli- 
cable to  state  courts,  153 
Statute    of    limitations,    effect    of 

amendment,  193 
Statutes,   see  infra.   Statutory   of- 


Statutory  offenses  — 

Allegation  of,  186 

Following    language    of    statute, 
186,  187 

Intent,  all^fation  of,  186 

Joinder  with  common  law  oiCcnse, 
198 

Negativing  exceptions,  188 
Successive  indictments,  160 
Surplusage,  191 

Technical    terms    in    chaining    of- 
fense, 177 
Time  — 

Allegations  as  to  time,  178 

Delay  in  finding  indictment,  161 
Validity    and   requisites    (see   also 
supra,  Defects  and  objections; 
Form)  — 

Authority  of  judge  to  hold  term 
of  court,  156 

Delay  in  finding,  161 

L^ed  grand  jury,  156 
Variance,  206 
Verdict  — 

Aider  by  verdict,  211 

General  verdict  on  several  counts, 
211 
Verification,  170 
Waiver  of  defects   and  objections, 

208 
Writings,  description  of,  183 

INFANTS  - 

Abortion  as  crime,  217 
Actions  — 

Equity  to  a  day  for  review,  295 

Evidence,  294 

Form  of,  as  affecting  tort  liability, 
263 


INFANTS  —  eontinved. 
Actions  —  continued. 

Guardian  ad  litem,  282,  286-292 

Infant  as  proper  plaintiff  or  de- 
fendant, 202 

Liability  for  costs,  281 

Pleading,  293 

Process,  service  of,  284 

Representation    by    next    friend, 
279 

Review,  295 
Administrators,  see  infra.  Executors 

and  administrators 
Admissions  by  infants,  234 
Age  — 

Criminal  capacity,  264 

Estoppel  by  assertion  of  full  age. 
241 

False  representations  as  to  age  as 
a  tort,  262 

Responsibility  for  torts,  260 

When  person  becomes  of  age,  218 
Agency,   see   infra,   Principal   and 

agent 
Apprenticeship  as  binding,  220 
Army,  enlistment  in,  253 
Assault  and  battery  (see  also  infra. 
Torts)  — 

Criminal  liability,  265 
Assignment  for  benefit  of  infant's 

creditors,  229 
Attainment  of  majority,  218 
Attorneys  at  law  — 

Employment  by  guardian  ad  litem, 
290 

Services  as  necessary,  258 
Avoidance  of  contracts  — 

Beneficial  executed  contracts,  240 

Compromise,  239 

Delay  as  ratification,  251 

Effect  of  avoidance,  242-246 

Employment  of  infant,  244 

Equity  maxim  as  applicable,  239- 
242 

Estoppel  by  assertion  of  full  age, 
241 

Executed  contracts,  240 

False  representations  as  to  age, 
241 

Guardian's  right  to  avoid,  234 

Mode  of  avoidance,  236 

Notice  of  avoidance,  236-237 

Partnership  contract,  243-244 

Personal  representative's  right  to 
avoid,  234 

Release,  239,  243 
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INFANTS  —  continued. 

Avoidance  of  contracts — eontimted. 
Return  of  consideration,  238 
Revival  after  avoidance,  244-245 
Rights  of  third  persons,  245 
Rights  resulting  from  avoidance, 

242 
Right  to  avoid,  234 
Stranger's  right  to  avoid,  234 
Third  persons  questioning  validi> 

ty,  234 
Time  of  avoidance,  235 
Who  may  avoid,  234 

Bankruptcy  laws  as  applicable  to  in- 
fants, 229 

Bastards  — 
Bond  to  support,  254 
Proceeding  by  infant  female,  279 

Beginning  of  life,  see  infra.  Period 
of  infancy 

Bicyfele  as  necessary,  258 

Bills  and  notes  — 
Note  in  settlement  of  tort  liability, 

254 
Validity  in  general,  227 

Capacity  of  infants  (see  also  infra, 
Contracts)  — 
Appointment  of  agent,  220 
Apprenticeship  contracts,  220 
Enlistment  in  army  or  navy,  220 
Fiduciary  positions,  221 
Official  positions,  221 
Progressive  capacity,  220 
Selection  of  guardian,  220 
Wills  of  personalty,  220 

Chattel  mortgages  by  infants,  227 

Child  labor  laws,  277 

Clothing  as  necessary,  257 

Commencement   of   life,   see  infra, 
Period  of  infancy 

Commitment  to  public  institutions, 
273-275 

Conditional  promise  to  perform  con- 
tract, 246-247 

Confessions  by  infants,  234,  266 

Conflict  of  laws  — 
Contracts  of  infants,  231 
Termination  of  infancy,  219 

Consideration  — 
Ratification  of  contract,  246 
Receipt  as  ratification  of  contract, 

250-251 
Return  on  avoiding  contract,  238 

Contingent     interests     of     unborn 
children,  sale  of,  217 


INFANTS  —  continued. 
Contracts    (see   also  supra.   Avoid- 
ance  of   contracts;    Bills    and 
notes;  infra,  Neeessaries;  Per- 
sonal property;  Ratification  of 
contracts)  — 
Apprenticeship  contracts,  220 
Assignment  for  benefit  of  credi- 
tors, 229 
Avoidance,  234-246 
Benefit  as  affecting  validity,  222 
Bills  and  notes,  227 
Binding  contracts,  253-259 
Bond  to  support  bastard,  254 
Borrowing  money,  227 
Business  contrasts,  228 
Conflict  of  laws  as  to  contracts  of 

infants,  231 
Enabling  acts,  253 
Executory  contracts,  227 
Former  doctrine  as  to  validity,  222 
Fulfilment  of  legal  duty,  254 
Hiring,  227 

Insurance  contracts,  228-229 
L^al  duty,  fulfilment  of,  254 
Marriage  as  removing  disStibility, 

219 
Marriage  contracts,  229 
Necessaries,  254-259 
Partnership  contracts,  228 
Personalty  as  subject  of  eontimet, 

227 
Personal  services,  230 
Ratification,  220,  223,  246-253 
Real  estate  as  subject  of  contract, 

225-227 
Releases,  228 

Seal  as  affecting  contract,  230 
Statutes  enabling  infants  to  con- 
tract, 253 
Suretyship,  230 
Test  of  validity,  222-225 
Tort  based  on  or  connected  with 

contract,  261 
Void  or  voidable,  220,  223,  224 
What  contracts  are  binding,  253- 
259 
Conveyances,  see  supra.  Contracts; 

infra.  Real  estate 
Costs,  liability  of  infant,  281 
Cotenancy,  infant  cotenant  as  liable 

for  improvements,  221 
Crimes  — 
Assault  and  battery,  265 
Capacity  to  commit  crime,  264 
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INFANTS  —  conHnued. 

Crimes  —  oontniued. 
Command   of   father   «■   excuse, 

265-266 
Confession  of  infant,  266 
Distinguishing  right  from  wrong, 

266 
Evidence,  266 
False  pretenses,  265 
Juvenile  courts,  266  , 

Nonsupport  of  wife,  265 
Punishment,  266 

Custody  of  children  — 
Unfitness  of  parents,  272 
Commitment  to  pubUc  institutions, 

273 
Control  over  custody,  271 
Judicial  control,  271 
Mothers'  pension  laws,  275 

Deeds    (see  also  supra,  Contracts; 
infra.  Real  estate)  — 
Batification,  250 

Definition,  215 

Delay  in  avoiding  contracts,  251 

Dental  services  as  necessary,  258 

Descent    and    distribution,    unborn 
children  as  entitled  to  inherit,  216 

Disabilities  in  general,  230 

DiBa£Brmance,  see  supra,  Avoidance 
of  contracts 

Education  as  necessary,  258 

Emancipation  — 
Judicial  proceedings,  219 
Termination  of  infancy,  219 

Employment  of  children,  276 

Enlistment  in  army  or  navy,  253 

En  ventre  sa  mere,  see  infra.  Un- 
born children 

Equity  — 
Protection  of  infantsj  267 

Rescission  of  infant's  contracts,  239- 
242 

Estoppel  against  infants,  232,  241 

Evidence  — 
Action  by  or  against  infants,  294 
Capacity  to  commit  crime,  266 

Executors  and  administrators  — 
Avoidance    of    infant's    contract, 

234 
Infant  as,  221 

False  pretenses,  265 

Fiduciaries,  infant  as,  221 

Food  as  necessary,  257 

Form  of  action  as  affecting  tort  lia- 
bility, 263 


INFANTS  —  continued. 
Fulfilment  of  legal  duty,  see  supra. 

Contracts 
Guardian  ad  litem,  286-292 
Guardian  and  ward  — 
Avoidance  of  infant's  contract  by 

guardian,  234 
Power  of  infant  to  select  guard- 

ian,  220 
Ratification  of  contract,  247 
Homicide  by  killing  unborn  children, 

217 
Horse  as  necessary,  258 
Husband  and  wife  — 
Contracts     of     infant     married 

woman,  230 
Infant's  liability  for  wife's  debts, 

254 
Nonsupport   by   infant   husband, 

265 
Ratification  of  infant  wife's  con- 
tracts, 247 
Illegitimates,  bond  to  support,  254 
Illtreatment  of  children,  276 
Infant  defined,  215 
Inheritance  by  infants,  216 
Injuries,  see  infra,  Personal  injuries 
Insolvency  laws  as  applicable  to  in- 
fants, 229 
Insurance  contracts,  228-229,  241 
Joint  property,  liability  for  improve- 
ments, 221 
Judicial  sales,  infant's  land,  269 
Jury,  infant  as  juror,  221 
Juvenile  courts,  266,  277 
Labor  laws,  277 
Land,  see  infra.  Real  estate 
Landlord  and  tenant,  leases  of  in- 
fants, 226 
Legal  duty,  fulfilment  of,  see  supra. 

Contracts 
Life  — 
Commencement  as  r^ards  prop- 
erty rights,  216 
Commencement  in    contemplation 
of  criminal  law,  217 
Majority  — 
Avoidance  of  contract  after  ma- 
jority, 235 
Conflict  of  laws  as  to  attainment 

of,  219 
When  attained,  218 
Marriage  — 

Contract  to  marry,  229 
Coverture     concurring    with    in- 
fancy, 230 
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INFANTS  —  eontmued. 
Marriage  —  continued. 

Emancipation  by  marriage,  219 

Mairied   women's   enabling   acta, 
230 

Statutory  aathority  to  marry,  253 
Marriage  settlements  — 

Infant  as  settler,  229 

Providing    for    nnbom    children, 
217 
Married    women    (see    also    sopia, 
Husband  and  wife)  — 

Deed  to  infant  married  woman, 
231 
Master  and  servant,  avoiding  eon- 

tract  of  service,  244 
Mechanics'  lien^  infancy  as  defense 

to,  226 
Medical  services  — 

Contracts  of  infants,  258 

Failure  to  provide,  275 
Military,  enlistment  by  infants,  253 
Minor  as  synonymous  with  infant, 

216 
Mortgages  — 

Chattel  mortgages,  227 

Beal  estate  mortgages,  226 

Release  by  infant,  254 
Mothers'  pension  laws,  275 
Necessaries  — 

Attorney's  services,  258 

Bicycle  as  necessary,  258 

Clothing,  257 

Contract  liability,  254 

Definition,  256 

Dental  services,  258 

Education,  258 

Food,  257 

Horse  as  necessary,  258 

Medical  attention,  258 

Particular  articles,  257-259 

Pew  in  church,  258 

Support,  257 

Theory  of  liability,  255 

What  are,  256 
Neglect  of  children,  275 
Next  friend,  see  supra.  Actions 
Option  to  ratify  contracts,  248 
Parents,  see  supra.  Custody  of  in- 
fants 
Partnership  contracts,  228,  243-244 
Part  payment  as  ratification  of  con- 
tract, 250 
Pensions  for  mothers,  275 
Period  of  infancy  (see  also,  Unborn 
children)  — 


INFANTS  —  eoHtimmeO. 

Period  of  infancy  —  eontmued. 
Attainment  of  majority,  218 
Commencement  of  human  life,  21S 
Conflict  of  laws,  219 
Emancipation,  219 
Marriage  as  terminating  infancy, 

219 
Termination  of  infancy,  218 
•When  person  becomes  of  age,  218 

Personal  injuries  before  birth,  21S 

Personal  property  — 

Contracts  relating  to  personalty, 

227 
Hiring  by  infant,  227 
Mortgage  by  infant,  227 
Purchase  by  infant,  227 
Sale  by  infant,  227 
Wills  of  personalty,  220 

Personal  service  contracts,  230 

Persons,  unborn  children,  216 

Pew  in  church  as  necessary,  258 

Physicians  and  surgeons,  see  supra. 
Medical  services 

Posthumous  children,  see  iatn.  Un- 
born children 

Powers  executed  by  infants,  221 

Prenatal  injuries,  218 

Principal  and  agent  — 
Appokitment  of  agent  by  infant, 

220 
Infant  as  agent,  221 

Principal  and  surety,  infant  as  sure- 
ty, 230 

Process,  service  of,  284 

Progressive  capacity,  220 

Property    rights    (see    also    supra. 
Personal  property;  infra.  Real 
property)  — 
Unborn  children,  216 

Public  institutions,  commitment  to, 
273 

Public  officers,  infants  as,  221 

Ratification  of  contracts  — 
Burden  of  proof,  249 
Conditional  promise  to  perform, 

246-247 
Consideration  as  essential,  246 
Deeds,  250 

Delay  in  avoiding,  251 
Effect  of  ratification,  246 
Executed  contracts,  250 
Executory  contracts,  249 
Failure  to  repudiate,  249 
Guardian's  power  to  ratify,  247 
Husband's  right  to  ratify,  247 
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INFANTS  —  eontinuad. 
Ratification    of    contractB — contin- 
ued. 
Married  \vomen,  247 
Mode  of  ratification,  248 
Mortgage  as  ratifying  purchase  of 

land,  247 
Optionable  right,  248 
Partial  ratification,  247 
Part  payment  as  ratification,  250 
Performance  of  services  after  ma- 
jority, 251 
Pleading  in  equity,  246 
Receiving   consideration,   250-251 
Retention  of  benefits,  251 
Testamentary  direction   for  pay- 
ment of  debts,  249-250 
Unreasonable   delay   in   avoiding, 

251 
Who  may  ratify,  247 
Real  estate  — 
Contracts  relating  to  realty,  225- 

227 
Conveyances  by  infants,  225 
Deed  to  infant,  226-227 
DisaiBrm^ee  of  conveyance  to  in- 
fant, 235 
Lease  by  infant,  226 
Mechanic's  lien  on  infant's  realty, 

226 
Mortgage  by  infant,  226 
Purchase  by  infant,  226 
Sale  of  infant's  land,  269 
Regulating  employment  of  children, 

276 
Release  — 
Avoidance  by  infant,  239,  243 
Mortgage  released  after  satisfac- 
tion, 254 
Power  to  release,  228 
Rescission,  see  supra,  Avoidance  of 

contracts 
Revival  of  contract  after  avoidance, 

244-245 
Sales  — 
Power  to  sell  infant's  land,  269 
Transfer  of  personalty,  227 
Seal  as  affecting  infants'  contracts, 

230 
Service  of  process,  284 
Services  — 
Performance  after  majority,  251 
Recovery  on  quantum  meruit,  244 
Special  protection  — 
Control  over  custody,  271 
Equity  jurisdiction,  267 
Bltreatment,  275 


INFANTS  —  continued. 
Special  protection  —  continntd. 
Juvenile  eonrts,  277 
N^lect,  276 

Regulating  employment,  276 
Status  quo,  restoration  on  aToiding 

contract,  238 
Support  as  necessary,  257 
Suretyship  contracts,  230 
Termination  of  infancy,  218 
Testamentary  capacity,  220 
Time  of  avoidance  of  contracts,  235 
Torts  — 
Age  of  responsibility,  260 
Contracts    connected    with  'torts, 

261 
False  representations  as  to   age, 

262 
Form  of  action  as  affecting  lia- 

bUity,  263 
Liability  of  infants,  259 
Qualification  of  rule  of  liability, 
260 
Unborn   children    (see   also   supra, 
Period  of  infancy)  — 
Abortion  as  crime,  217 
Killing  as  criminal,  217 
Marriage    settlements    as    confer- 
ring rights,  217   . 
Persons   in    legal    contemplation, 

216 
Right  of  action  for  prenatal  in- 
juries, 218 
Right   to   inherit   or   take  under 

wiU,  216 
Sale  of  contingent  interest,  217 
Wills  — 
Ratification  of  contract  by  direc- 
tion to  pay  debts,  249-250 
Testamentary  capacity,  220 


iNJinrcTioNS— 

Acquiescence  as  ground  for  denying 
relief,  360-365 

Action  on  bond,  attorneys'  fees 

Actions,  injunction  against,  see  in- 
fra. Judicial  proceedings 

Actors  enjoined  from  breach  of  con- 
tract, 386 

Ancillary  jurisdiction,  323 

Animals,  injunction  against  trespass 
by,  454 

Annoyance  as  ground  of  relief,  365 

Answer  to  bill,  334 

Anticipated  injuries,  354 
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INJUNCTIONS  —  continued. 
Appeals  — 

Civil  proceedings,  336 

Continuance  pending  appeal,  463 

Criminal  proceeding  enjoined,  336 

Discretionary  orders,  337 

Dismissal    of    bill    for   want   of 
equity,  337 

Dissolution  as  affected  by  appeal, 
338 

Effect   on    proceedings   in    lower 
court,  337 

Federal  practice,  339 

Finality  of  ord-'r,  335 

Hearing  and  determination,  336 

Interference  with  discretion  on  ap- 
peal, 313 

Questions  not  raised  below,  337 

Suspension  of  decree,  338 
Apprehension  of  injury  as  ground 

of  relief,  321,  354 
Attorneys'  fees  in  action  on  bond. 

486 
Balance   of  conveniences,   357-360, 

449 
Bill  of  complaint  — 

Averment  of  facts,  330 

Conclusions  or  opinions,  332 

Cross  bill-,  335 

Demurrer  to  bill,  333 

Irreparable  injury,  332 

Objections  to  sufficiency,  333 

Sufficiency,  332 

Verification,  333 
Bond  or  undertaking  — 

Accrual  of  right  of  action  on  bond, 
474 

Action  on  bond,  471 

Compliance  with  terms  of  order, 
473 

Condition  of  taking,  473 

Costs  in  action  on  bond,  484 

Damages,  479 

Defenses,  477 

Estoppel  to  deny  validity,  479 

Indemnifying  sureties,  479 

Jury  trial  in  action  on,  480 

Liability  on  bond,  476 

Measore  of  damages,  482-484 

Power  to  require,  472 

Remedies   other   than    action    on 
bond,  481 

Want  of  jurisdiction,  479 
Business  conducted  in  violation  of 

law,  367 


INJUNCTIONS  —  continued. 

Business  standing  as  entitled  to  pr«>- 
tection,  372 

Carriers,    sale    of    nontransferable 
passage  tickets,  367 

Change  in  conditions  as  affecting  re- 
lief, 308 

Character  as  subject  of  protection, 
371 

Character  of  remed}',  see  infra.  Na- 
ture and  character 

Circumstances  affecting  right  to  re- 
lief   (see    also   infra.   Judicial 
proceedings)  — 
Acquiescence,  360-365 
Anticipated  injuries,  354 
Balance  of  convenience,  357-360, 

449 
Clean  hands,  353 
Comparative  injury,  357-360 
Dispute  as  to  legal  right,  355 
Doubtful  injuries,  354 
Insolvency,  359,  452 
Inviting  injury,  354 
Laches,  360-365 
Trivial  injuries,  354 

Classification  of  injunctions,  305 

Clean  hands,  doctrine  of,  353 

Common  distinguished  from  injunc- 
tion, 306 

Comparative  injury,  357-360 

Compilations  as  entitled  to  protec- 
tion, 368 

Conditions    (see   also  infra,  Terms 
and  conditions)  — 
Change  of  as  affecting  relief,  308 

Confidences  as  protected  by  injane- 
tion,  404 

Consent  as  bar  to  relief,  354 

Constitutional  law  — 
Enforcement    of   unconstitutional 

act,  434-437 
Restraining  amendment  of  consti- 
tution, 433-434. 

Contempt  — 
Disobedience  of  order,  470 
Prevention    by    injunction,    369- 

370 
Punishment  as   bar  to   criminal 
prosecution,  470 

Continuance  of  injunction,  461 

Continuing  trespasses,  368,  455-457 

Contract  rights  (see  also  inira,  Mas- 
ter and  servant)  — 
Agreement    by    employee    not    to 
enter  same  business,  388 
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INJUNCTIONS  —  continued. 
Contract  rights  —  continued. 
Analogy  to  specific  performance^ 

383 
Contracts  of  service,  385-391 
Essentials  to  relief,  383 
Grounds  for  refusing  relief,  384 
Illegality  as  avoiding  right  to  re- 
lief, 394 
Inadequacy  of  remedy  at  law,  383 
Power  to  restrain  breach  of  oon* 

tract,  381 
Public  policy  as  ground  for  re- 
fusing relief,  384 
Restraint  of  trade,  391-396 
Restrictive  covenants,  397-401 
Trade    secrets    and    confidences, 
401-405 
Corporations,  see  also  infra,  Publie 

service  corporations 
Corporations  — 
Abusing  or  exceeding  powers,  368 
Violation  of  franchise,  369 
Costs  in  action  on  bond,  484 
Courts,  see  infra.  Judicial  prckseed- 

ings 
Covenants  as  enforceable  by  injunc- 
tion, 397-401 
Criminal  acts  — 
Acts    affecting    property    rights, 

377 
Aid  by  injunction  refused,  307 
Nuisances,  379 

Prevention  of  crime  generally,  376 
Remarriage  of  divorced  persons, 

377 
Statutory  authority  to  enjoin,  380 
Suits  by  state,  379 
Violation  of  liquor  laws,  379 
Criminal  prosecutions  — 

Interference  by  court  of  equity, 

426 
Modifications  of  general  rule,  428 
Power  of  equity  to  enjoin,  426 
Proceedings     against    ofiBcer    of 

court,  430 
Proper^  rights  involved,  428 
Validity    of    statutes    and    ordi- 
nances, 430-433 
Crossbill,  335 
Cutting  trees,  459-461 
Damages  — 
Aetion  on  injunction  bond,  479 
AltematiTe  to  injunction,  323 
Incident    to    injunction    againct 
trespass,  457 


INJUNCTIONS  —  continued. 

Damages  —  continued. 
Measure  of  damages  in  action  on 
bond,  482-486 

Defenses  at  law  prevented  by  in- 
junction, 425 

Definitions,  305 

Delay  in  asserting  right,  see  infra, 
Laches 

Demurrer  to  bill,  333 

Detectives,  shadowing  by,  370 

Diligence  as  essential  to  relief,  363 

Discretion  — 
Appeal  from  discretionary  order, 

337 
Change  in  conditions  as  affecting 

exercise,  308 
Dissolving  injunction,  464 
Injunctive  relief  generally,  307 
Interference  by  appellate  court, 

313 
Preliminary  injunctions,  312 

Dismissal  of  action  prevented  by  in- 
junction, 409 

Disobedience  — 
Contempt,  470 

Error  in  granting  injunction,  470 
Knowledge  or  notice  of  order,  471 
Right  to  jury  trial,  470 
Summary  punishment,  470 

Disposal   of   property   as   absolute 
right,  370 

Disputed  title,  see  infra.  Trespass 

Dissolution  — 
Damages  on  dissolution,  480 
Denial  of  equity  of  bill,  467 
Discretion  of  court,  464 
Effect,  469 
Effect  of  appeal,  338 
Grounds,  464 
Motion  to  dissolve  after  answer, 

466 
Motion  to  dissolve  before  answer, 

466 
Want  of  equity,  464 

Divorce,  injunction  against  remar- 
riage, 377 

Doctrine  of  elean  hands,  353 

Domicil,  evading  laws  of,  415 

Doubtful  injuries,  354 

Easements  — 
Establishment  of  right  at  law,  356 
Protection  by  injunction,  366 

Ejectment,  restraining  prosecution 
of,  421-423 


Digitized  by 


Google 


1«78 


INDBX 


INJUNCTIONS  —  continued. 

Electione,  conspiracy  to  violate  dee- 
tion  laws,  379 

Elections  not  within  equity  jurisdic- 
tion, 375 

Emergencies  dispensing  with  notice, 
325 

Encroachment  on  land,  453 

Enforcement    of    legal    rights    re- 
strained, 366 

Establishment  of  right  at  law,  356 

Estoppel  to  deny  validity  of  bond, 
479 

Excavating  land  as  irreparable  in- 
jury, 445 

Federal   courts,   see   infra,   United 
States  courts 

Final  injunction,  see  infra.  Perma- 
nent injunction 

I^al  orders,  see  supra,  Appeals 

Fixtures,  enjoining  removal,  366 

Foreign  proceedings,  411-419 

Former   jeopardy,   punishment   for 
contempt,  470 

Franchises  — 
Protection  by  injunction,  367 
Violation  by  corporation,  369 

Fraudulent  litigation,  416 

Freedom,    see    infra.    Liberty    of 
speech  and  press 

Function  and  purpose  of  writ,  309 

Oamishm^nt,  enjoining  prosecution 
of,  423-425 

Good  will  protected  by  injunction, 
367 

Grounds  of  relief   (see  also  infra, 
Rights  protected)  — 
Actions  in   foreign   jurisdictions, 

414 
Apprehension  of  injury  not  suf- 
ficient, 321 
Inadequacy  of  legal  remedy,  339- 

345 
Irreparable  injury,  332,  345-347 
Multiplicity  of  suits,  348-353,  448 
Vexatious  litigation,  353 

Hunting  rights  as  entitled  to  protec- 
tion, 370 

Inadequacy  of  legal  remedy  (see  also 
infra,  Judicial  proceedings)  — 
Ground  of  relief,  339-345 
Trespass,  445 

Incidental  injury  from  lawful  exer- 
cise of  rights,  369 

Indemnity  to  sureties  on  bond,  479 

In  personam  operation,  307 


INJUNCTIONS  —  continued. 

Insolvency  as  ground  for  relief,  357, 
452 

Interference  with  contract  relations, 
390 

Interference  with  judicial  proceed- 
ings, see  infra.  Judicial  proceed- 
ings 

Interlocutory  injunction,  see  infra, 
Preliminary  injunction 

Inviting  injury  as  affecting  right  to 
relief,  354 

Irreparable  injury  — 
Averment  in  bill,  332 
Ground  for  restraining  action,  405 
Ground  of  relief  generally,  345- 

347 
Trespass,  447 

Joinder  of  parties,  328 

Judicial  proceedings  — 

Adequacy  of  legal  remedy,  407 
Attachments  of  property,  410 
Circumstances  justifying  interfer- 
ence, 408 
Criminal  proceedings,  426-433 
Defenses  at  law,  425 
Dismissal  of  action  enjoined,  409 
Ejectment,  421-423 
Evading  laws  of  domicil,  415 
Federal  and  state  courts,  419-421 
Foreign  proceedings,  411-419 
Fraudulent  litigation,  416 
Garnishment,  423-425 
Grounds  for  interference  with,  405 
Irreparable  injury  as  ground  of 

relief,  405 
Multiplicity  of  suits  as  ground  of 

relief,  405 
Oppressive  litigation,  416 
Possessory    proceedings,   421-423 
Refusal  to  enjoin  proceedings,  406 
Statute  of  limitations,  426 
Theory  of  relief,  410,  413 
Vexatious  litigation,  416 

Jurisdiction  — 
Actions  purely  legal,  321 
Ancillary  jurisdiction,  323 
Ancillary  proceedings,  321 
Appellate  courts,  320 
Damages  as  alternative  to  injono- 

tion,  323 
Equity  as  distinguished  from  oom- 

mon  law,  319 
Grounds  for  exercise,  321 
Retention  after  acquisition,  322 
Statutory  provisionB,  320 
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INJUNCTIONS  —  eontmued. 

Jurisdiction  r—  continued. 
Want  of,  aa  defense  to  action  on 
bond,  479 

Jury  — 
Action  on  injunction  bond,  480 
Proceeding  to  punish  fox  disobedi- 
ence, 470 
Right  of  trial  by,  310 

Laches  — 
Enforcing    restrictive    covenants, 

400 
Ground  for  denial  of  relief,  360 
Information  as  essential,  364 
Question  raised  on  appeal,  337 
What  constitutes  laches,  363 

Landlord    and    tenant,    determinar 
tion  of  possessory  rights,  423 

Lawful  exercise  of  rights,  369 

Lease    of    property    as    injury    to 
neighbors,  370 

Legal  remedy,  inadequacy  of,  339- 
345 

Legal  right  — 
Doubt  as  to,  355 
Enforcement  restrained,  366 

Legislature,  injunction  against  pas- 
sage of  bill,  433 

Libel  and  slander  — 
Injunction  against,  371 
Slander  of  property,  372-374 

Liberty  of  speech  and  press,  restraint 
by  injunction,  369 

Limitation    of    actions,    Injunction 
against  defense  of,  426 

Mandamus,  injunction  distinguished, 
307 

Mandatory  injunctions  — 

Allowance  on   preliminary   hear- 

ing,  317 
Appeal  as  suspending  decree,  338 
Canlion  in  granting,  359-360 
Considerations   affecting   exercise 

of  power,  317 
Definition,  305 
Enforcing    restrictive    covenants, 

398 
Instances  of  use,  318 
Power  to  grant,  315 
Time  of  granting,  317 

Market  quotations  as  entitled  to  pro- 
tection, 368 

Mfi&ter  and  servant  — 
Ajfreement  by  employee  not  to  tn- 
ter  same  business,  388 
E.  C.  L.  f  ol.  XIV.— 93. 


INJUNCTIONS  —  eontinmd. 
Master  and  servant  —  continuetL 

Breach  of  eontraet  by  employer, 
390 

Character  of  services  as  affecting 
right  to  relief,  386-388 

Considerations  affecting  right  to 
relief,  389 

Disclosure  of  secrets  by  servant, 
401-405 

Power  to  restrain  breach,  385 

Third  person  inducing  breach  by 
employee,  390 
Minerals,  removal  of  enjoined,  444- 

445 
Modification  of  terms  of  injunction, 

463 
Multiplicity  of  suits — 

Ground  of  relief,  348-353,  448 

Irreparable  injury,  347 
Municipal   colporations,   see   infra, 

Ordinances 
Nature  and  character  of  remedy  — 

Function    and  purpose   of   writ, 
309 

Independent  ground  of  equity  ju- 
risdiction, 307 

In  personam  operation,  307 

Preventive  relief,  309 

Scope  of  relief,  310 

Summary,  peculiar  and  extraordi- 
nary remedy,  307 
Navigation,  protection  of,  366 
Notice  — 

Application  for  writ,  324 

Emergencies  dispensing  with  no- 

,    tice,  325 

Ex  parte  orders,  325 
Nuisances,  enjoining  indictable  nui- 
sance, 379 
Oppressive  litigation,  416 
Orders  ex  parte,  326 
Ordinances,  restraining  enforeanent 

of,  431-433,  437-442 
Parties  — 

Defects  of  parties,  329 

Joinder,  328 

Misjoinder,  329 

Necessary  parties,  327 

Some  acting  in  bdbalf  of  all,  ^29 

Want  of  capacity,  329 
Peim^ent  injuncti<Hi,  306 
Personal  rights  as  subject  of  pro- 
tection, 365,  370       , 
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INJUNCTIONS  —  eoNtintMi. 

Pleading,  see  snpra,  Bill  of  eom- 
plaint;  Demmrer;  infra,  Proee- 
dure 

Police  interference  as  subject  to  re- 
straint, 367 

Political  rights  as  entitled  to  protec- 
tion, 365,  374-376 

Possessory  proceedings,  enjoining 
prosecution  of,  421—423 

Practice,  see  infra.  Procedure 

Preliminary  injunctions  — 
Appeal  from  federal  court,  339 
Appeal  from  order,  336 
Definition,  306 
Discretion  of  court,  312 
Establishment  of  right  at  law,  356 
Finality  of  order,  336 
Purpose  and  scope  of  order,  314 
Right  to  relief,  312 

PreventiTC  relief,  309 

Procedure   (see  also  supra.  Bill  of 

♦       complaint)  — 
Answer,  334 . 
Appeals,  335-339 
Bill,  330-334 

Continuance  of  injunction,  461 
Dissolution,  464—470 
Facts  to  be  stated  in  bill,  330 
Jury  trial,  310 
ModiScation  of  terms,  463 
Notice  to  adverse  party,  324 
RehearingB,  327 
Service  of  writ,  324 
Terms  and  conditions,  326 

Prohibitory  injunction,  305 

Property  (see  also  infra.  Rights  pro- 
tected) — 
Advertising  for  sale,  370 
Compilations,  368 
Criminal     proceedings     affecting 

property  rights,  428 
Lease  to  objectionable  tenants,  370 
.  Mai-ket  quotations,  368 
Protection  of,  as  ezclusiTe  fnno- 

tion  of  injunction,  365 
Sale  not  subject  to  restraint,  370 
Slander  of  property,  372-374 
Title  and  character  of,  372 

Public  ofiScers,  injunction  to  estab- 
lish right,  374 

Public  service  corporations  (see  also 
supra.  Corporations)  — 
Violation  of  franchise,  369 

Purpose  of  writ,  309 

Quieting  title  by  injunction,  867 


INJUNCTIONS  —  continued. 

Railroads,  enforcement  of  full  train 
crew  sets,  435 

Railroad  tickets,  see  supra,  Canien 

Remedy  at  law,  inadequacy  of,  ^^ 
345 

Repeated  trespasses,  457-459 

Repeated  wrongs  as  irreparable  in- 
jury, 347 

Representation  of  parties,  329 

Reputation    as   subject   of    protec- 
tion, 371 

Restraining  orders,  306 

Restraint  of  trade,  see  supra,  Con- 
tract rights 

Restrictive  covenants  as  enforceable 
by  injunction,  397-401 

Retention  of  jurisdiction  rule  stated, 
322 

Rights   protected    (see   also   supra, 

Continuing  trespasses;  Contract 

rights;    Criminal    acts;    infra, 

Trespass)  — 

Business  conducted  in  violation  of 

law,  367 
Business  standing,  372 
Corporations  abusing  or  exceed- 
ing powers,  368 
Criminal     proceedings     affectinc 

property,  428 
Easements,  366 
Encroachment  on  land,  453 
Fixtures,  366 
Franchises,  367 
Glood  will,  367 
Hunting  rights,  370 
Injury    from    exercise    of    legal 

rights,  369 
Instances  of  property  rights,  366 
Market  quotations,  368 
Navigation,  366 
Personal  r^ts,  365,  370-374 
PoUtieal  ri^ts,  365,  374-376 
Property  rights  generally,  365 
Reputation,  371 
Shadowing  by  detectives,  370 
Statistical  compilations,  368 
Title  and  character  of  property, 
372 

Right  to  relief,  see  snpra.  Circum- 
stances affecting  right  to  relief 

Sale  of  property  as  injury  to  qeigh- 
bors,  370 

Scope    of    injunction,    see    sUpra, 
Rights  protected 
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INJUNCTIONS  —  eontimud. 
Servants,   see   snpts,   Master   and 

servant 

Shadowing  by  detectives,  370 

Slander  of  property,  372-374 

Special  injnnetioii,  306 

State  oonrts,  enjoining  proceedings 
in  federal  courts,  419-421 

State^  operation  of  injunction,  338 

Statistical  compilations  as  entitled 
to  protection,  368 

Statute  of  limitations,  injunction 
against  defense  of,  426 

Statutes  — 
Restraining  enactment  of,  433 
Restraining  enforcement  of,  430, 
434-437 

Statutory  jurisdiction,  320 

Subjects  of  protection  (see  also  su- 
pra, Judicial  proceedings;  Rights 
protected) — 

Sureties  on  bond,  indemnity,  479 

Surveillance  as  subject  to  restraint, 
367-368 

Sospending  injunction,  338 

Taiation,  enfonsonent  of  tax  laws, 
435 

Temporary   injunction,    see   sqpra,  j 
Permanent  injunctiofa 

Temporary  restraining  order,  366 

Terms  and  conditions  — 
Modification,  463 
Power  to  impose,  326 

Theatrical  performers  enjoined  from 
breach  of  c(mtraet,  386 

Tickets,  see  supra.  Carriers 

Torts,  comparative  injury  in  case 
of,  359 

Trade,  restraint  of,  see  supra.  Con- 
tract rights 

Trade  secrets  protected  by  injunc- 
tion, 401-405 

Trees,  cutting  or  injuring,  445,  459- 
461 

Trespass  — 
Animals,  455 

Balance  of  convenience,  449 
Continuing  trespasses,' 455-457 
Cutting  or  injuring  trees,  459-461 
Damage  as  incident  to  injnnctiop, 

457 
Dispute  as  to  title,  450-452 
Grounds  for  refusing  injunction, 

442 
Impairment  of  freehold,  444 
In^equaey  of  legal  remedy,  445 


INJUNCTIONS  —  eon(«mM<I. 

Trm^aaa  —  eotttinued. 
Injury  to  substance  of  estate,  444 
Instances  of  trespasses  enjoined, 

453 
Irreparable  injury,  447 
Land  outside  jurisdietion,  456 
Multiplicity  of  suits,  448 
Power  to  enjoin  trespassers,  442 
Repeated  trespasses,  457-469 
Waste  distinguished  from  trespass 
proper,  443 

Trivud  injuries,  354 

Twice  in  jeopardy,  punishment  for 
contempt,  470 

Undertaking,  see  supra.  Bond  or  un- 
dertaking 

United  States  courts— > 

Enjoining    enforcement    of   state 

law,  436 
Enjoining    proceedings    m    state 
courts,  419-421 

Verification  of  bUl,  333 

Vexatious  litigation,  353,  416 

Violation  of  law  not  aided  by  injunc- 
tion, 367 

Violation  of  order,  see  supra.  Dis- 
obedience 

Void    ordinances,    enforcement    of, 
431-433 

Wanton  acts,  see  supra.  Torts 

Waste  prevented  by  injunction,  443 

Writ,  service  of,  324 

Wrongful  injunction   (see  also  su- 
pra, Bond  or  undertaking)  — 
Ronedy  other  than  action  on  bond, 
481 

Wrongs  enjoined,  see  supra,  Rig^ta 
protected;  Trespass 

INNKEEPERS  — 

Absolute  liability  for  guest's  goods, 

514 
Abuse,  guesf  8  right  to  protection 

from,  506 
Accommodations,  see  infra,  Quests; 

Rights  and  liabilities 
Actions  — 
Form  of  action  against  innkeepers, 

543 
Husband's  right  to  sue  for  loss  of 

wife's  property,  612 
Refusal  of  accommodations,  601- 
502 
Act  of  Ood,  514 
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INNKEEPERS  —  contkMed. 

Baggage,  liability  of  innkeeper  for, 
523 

Bailment  to  innkeeper,  627 

Bath  houses  kept  by  innkeeper  aa 
separate  business,  526 

Boarding  houses  — 
Express    contract    with    boarder, 

499 
Fraud  against  keepers,  545 
Guest  distinguished  from  boarder, 

499 
Innkeepers  distinguished,  493 
Liability   for   patron's   property, 

535 
Liability  for  serving  uniriiolesome 

food,  510 
License  required,  495 
Statutory  Uens,  542 

Buildings  — 
Fire  escapes,  509 
R^ulation  by  law,  496 

Carrier's   duty   as  applied  to  inn- 
keepers, 507 

Characteristics,  492 

Charges,  see  infra,  Rights  and  lia- 
bilities 

Classification  for  purpose  of  inspec- 
tion, 496 

Coffee  houses  disting^uished,  493 

Commercial   travelers,  show   rooms 
for,  504 

Conduct  of  gaeat  as  ground  for  ejec- 
tion, 505 

Contracts  — 

Express  contract  with  boarder  or 

lodger,  499 
ImplKd   contract   with   gueet   of 
inn,  499 

Contributory  negligence,  see  infra. 
Property  of  guests 

Custom  of  England,  492 

Damages  — 

Excessive    force    in    ejection    of 

guest,  506 
Refusal  of  aecommodationa,  501- 
602 

Definitions,  492 

Defrauding  innkeepers,  545 

Departure  of  guest  as  terminating 
relation,  532 

Discrimination  as  to  guests,  501 

Disease  contracted  at  inn,  509 

Disorderly  house  kept  by  innkeeper, 
544 


INNKEEPERS  —  continued. 
Disorderly   pecqons  excluded   from 

inn,  503 
Distinguishing  eharaeteristies,  492 
DmnuneiB,  show  rooms  for,  504 
Duties    of    innkeepers,    see    infra. 

Rights  and  liabilities 
Ejection  of  guests,  605 
Entertainment,    see    infra.    Guests; 

Rights  and  liabilities 
Essentials  of  inn  — 
Accommodation  for  horses,  492 
Accommodations  for  travelers,  492 
Food  for  guests,  498 
Intoxicants  for  guests,  494 
Lodgings  without  food,  498 
Estoppel  to  deny  character  of  inn, 

499 
European  plan  hotel  as  inn,  498 
Elxcessive  charges  by  innkeepers,  544 
Fire  escapes,  509 

Food,  liability  for  serving  unwhole- 
some food,  510 
Grounds  for  refusing  entertainment, 

502 
Guests  (see  also  infra,  Property  of 
Guests ;  Rights  and  liabilities) — 
Action  for  refusal  of  accommoda- 
tion, 501-502 
Agreement  for  price  of  board,  500 
Boarders  distinguished,  499 
Character  and  condition  as  affect- 
ing right  to  entertainment,  502 
Oiaracter  as  question  for  jury, 

493 
Consideration  as  essential  to  rela- 
tion, 499 
Definition,  496 
Degree  of  entertainment  requisite, 

493 
Delivery  of  goods  as  creating  re- 
lation, 519 
Departure  as  terminating  relation, 

532 
Diseased  persons,  502 
Disorderly  persons,  503 
Duration  of  stay  as  affecting  re- 
lation, 500 
Duty  of  innkeeper  to  receive,  501 
•     Ejection  by  innkeeper,  505 

Financial  ability  to  pay  charg«B, 

502-503 
Gratuitous  use  of  inn,  499 
Implied  contract,  499 
Injuries  to,  506-511 
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INNKEEPEBS  —  continued, 

Oneats  —  continued. 
Intention  as  affecting  ereation  of 

relation,  408 
Lodgen  distinguished,  409 
Lodgings  without  food,  498 
Loss  of  status  by  ind^nite  stay, 

506 
Misconduct,  505 
Patron  of  stable  kept  separately 

by  innkeeper,  526 
Persons  entitled  to  entertainment, 

493 
Persons  specially  invited,  497-498 
Proper    person    as    question    for 

jury,  503 
Protection  against  abuse  and  in- 
sult, 506 
Refusal  to  receive  as  offense,  544 
Resident  of  neighborhood,  601 
Right  to  select  apartment,  504 
Safety  and  comfort  of,  506 
Temporary  use  of  inn,  498 
Transient  character,  499 
Travelers,  496 
Unlawful  purpose  in  resorting  to 

inn,  499 
Wayfarers,  493,  496 
Who  is  a  guest,  496 

Habits  as  ground  for  refusing  enter- 
tainment, 503 

Harboring  dangerous  persons,  508 

Health  — 
Disease  contracted  at  inn,  509 
Illness   of   guest   as   g^und   for 

ejection,  505 
Unsanitary  condition  of  premises, 

508 
Unwholesome  food  served  at  inn, 
510 

Holding  out  as  inn,  498-499 

Horses,  accommodation  for,  492,  503 

Hotel  as  synonymous  with  inn,  494 

Illness  of  guest  as  ground  for  ejec- 
tion, 505 

Injuries  to  g^iests,  see  supra,  Guests ; 
infra,  Rights  and  liabilities 

Injury  to  guest's  property,  see  infra, 
Property  of  guests 

Innkeeper  defined,  492 

Inspection  laws,  496 

Insult,   guest's  right  to   protection 
from,  506 

Insurer's  liability,  see  infra.  Prop- 
erty of  guests 


INNKEEPERS  —  continued. 
Intoxicating  liquors  — 

Hotel  Hoensee,  495 

License  to  sell,  495 

Service  as  indispensable  to  inn, 
494 
Iron  safe  for  deposit  of  valuables, 

527-632 
Liabilities  of  innkeepers,  see  infra. 

Property  of  guests;  flights  and 

liabilities 
Licensees,  liability  of  innkeeper  to, 

538 
licenses  — 

Boarding  houses,  495 

Lien  as  affected  by  license  laws, 
495 

Requirement  of  license,  495 
Lien  — 

License  laws  as  affecting  light  to 
lien,  495 

Nature  and  extent,  539 

Property  of  third  person  in  guest's 
possession,  540 
Livery  stable  kept  by  innkeeper  as 

separate  business,  526 
Lodging  houses  — 

Express  contract  with  lodger,  499 

Fraud  against  keepers,  545 

Guest  distinguished  from  lodger, 
499 

Inns  distinguished,  493 

Liability   for   goods   of   patrons, 
535 

Statutory  liens,  542 
Loss  of  guest's  property,  see  infra. 

Property  of  guests 
Lunch  rooms,  liability  for  serving 

unwholesome  food,  510 
Master  and  servant,  see  infra.  Serv- 
ants 
Merchandise,  see  infra,  Property  of 

guests;  Rights  and  liabilities 
Misconduct  of  guest  as  ground  for 

ejection,  505 
Money,    innkeeper's    liability    for, 

522-523 
Negligence  — 

Burden  of  proof,  509 

Defective  premises,  508 

Permitting  disorderly  persons  tO' 
frequent  inn,  608 

Proximate    cause    of   injuries    t» 
guest,  509 
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INNKEEPERS  —  continued. 
Negligence  —  continued. 
Uosanitaiy  eonditicm  of  premises, 

608 
Unwhole^meness  of  food,  510 
6bjectionable  persons,  refusal  to  re- 
ceive, 506 
Offenses  by  and  against  innkeepers, 

544 
Origin  of  law,  492 
Ornaments,    liability    of    innkeeper 

for,  523 
Personal  injuries  to  guests,  sec  su- 
pra, Guests;  infra.  Rights  and  lia- 
bilities 
Police  power  to  r^ulate  inns,  496 
Presumptive  liabiBty  for  goods  of 

guest,  515 
Property  of  guests   — 
Absolute  liability,  514 
Act  of  God  as  excusing  innkeeper, 

514 
Acts  of  servants  or  agents,  526 
Amount  of  goods  as  affecting  lia- 
bility, 522 
Articles  of  personal  use,  523 
Baggage,  523 

Bailment  to  innkeeper,  527 
Basis  of  innkeeper's  liability,  511 
Boarders    as    distinguished    from 

guests,  511 
Cattle  brought  to  inn,  522 
Character  of  goods  as   affecting 

liability,  522 
Commencement  of  innkeeper's  lia- 

biUty,  517 
Constructive  custody  of  innkeeper, 

520 
Contributory  negligence,  533 
Creation  of  innkeeper's  liability, 

517 
Custody  retained  by  guest,  521 
Delivery  of  goods  as  constituting 

owner  a  guest,  519 
Duty  to  receive,  503 
Goods  infra  hospitium,  520 
Goods  kept  for  show  or  sale,  524 
Goods  of  patrons  of  business  ac- 
cessory to  inn,  526 
Husband's   right    to   recover   for 

loss  of  wife's  property,  512 
Inception  of  innkeeper's  liability, 

517 
Injury    disting^nished    from    loss, 

512 
Insurer  as  to  guest's  goods,  514 


INNKEEPERS  —  eonttWMd. 
Property  of  guests  —  continued. 

Iron  safe  for  deposit  of  valnables, 
527-532 

Limitation  of  liability,  527 

Merchandise,  522,  524 

Money,  522-523 

Nature  of  special  liability,  513 

Ornaments,  523 

Personal  custody  of  innkeeper  as 
essential  to  liability,  520 

Presumptive  liability,  515 

Reasons  for  special  liability,  513 

Rule  of  liability,  511 

Safe  place  of  deposit  required  by 
statute,  527-^32 

Statutory  limitation  of  liability, 
527-532 

Temporary  absence  of  guest,  533 

Termination  of  liability,  532 

Violation  of  law  by  guest,  512 

Watches,  523 
Protection  of  guests  from  abuse  and 

insult,  506,  508 
Proximate  cause  of  injury  to  guest, 

509 
Public  health,  see  supra,  Health 
Public  safety,  sea  infra.  Safety 
Railroad    companies,     unwholesome 

food  on  dining  cars,  510 
Reasonable  care  for  guests'  safety, 

509 
Refusing  to  receive  guests,  see  in- 
fra. Rights  and  liabilities 
R^^ulation  — 

Licensing  business,  495 

Protection  of  public  health  and 
safety,  496 

Sale  of  intoxicants,  495 
Removal  of  guests,  505 
Resident  of  neighborhood  as  guest, 

501 
Res  ipsa  loquitur,  509 
Restaurants    — 

Inns  distingfuished,  493 

Liability  for  goods  of  patrons,  535 

Liability   for  unwholesome   food, 
510 
Rights  and  liabilities  (see  also  supra, 
Guests;    N^ligence;    Property 
of  guests)  — 

Actions  against  innkeepers,  543 

Act  of  God,  514 

Act  of  servant,  guest,  or  other  per- 
son, 506 

Advance  payment  by  guest,  503 
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INKKEEPEBS  —  eoMtNHiMt. 
Rigffats  and  liabilities  —  eontmtui. 

Amount  of  ehacgas,  503 

Apartments  of  gueata,  chftoge  of,! 
504 

Garrier'a  duty  as  applied  to  iim- 
keepen,  507 

Character  and  condition  of  person 
as  ground  for  refusing  enter- 
tainment, 602 

Control  over  apartments  of  guests, 
504 

Def«ctive  premises,  508 

Discrimination  as  to  guests,  601 

Disease  as  ground  for  refusing  ea- 
tertainment,  502 

Disbase  contracted  at  inn,  509 

Duty  as  to  strangers,  537 

Duty  to  receive  gue^  501 

Duty  to  receive  guest's  goods,  522 

Ejection  of  guests,  505 

Ejection  of  trespassers,  637 

Entry  of  guest's  room,  504 

Excessive  charges,  544 

Excessive  force  in  ejecting  g^uest, 
606 

Exclusion  of  persons  coming  to 
solicit  business,  503 

Failure  to  protect  guest,  508 

Goods  of  guest  to  be  received,  503 

Habits  as  ground  for  refusing  en- 
tertainment, 503 

Harboring  dangerous  persons,  508 

Injury  to  person  or  property  of 
Ucensees,  638 

Insurance  of  guest  againat  acts 
of  servants,  507 

Insurer  as  to  guest's  safety,  609 

Keeping  house  open,  502 

Kind  of  entertainment  required, 
504 

lAtenesB  of  hour  as  ground  for 
refusing  to  receive  .guests,  502 

Maintenance  of  disorderly  house, 
644 

N^ligence  as  basis  of  liability  for 
acts  of  third  persons,  508 

Occupations  connected  with  him, 
526 

Offenses  by  and  against  innkeep- 
ers, 544 

Property  of  guests,  511-637 

Protection  of  guests,  508 

Reasonable  care,  509 

Refusal  to  furnish  accommoda- 
tions, 601-502 


INNKEEPERS  —  coNtMNMi. 

Rights  and  liabilities  —  cofiMnuMl. 
Rules  as  to  oondnot  of  business, 

502 
Safety  and  comfort  of  guests,  506 
Safety  of  premises,  508 
Show  rooms  for  commercial  travel- 
ers, 504 
Statutory  regulation  of  diarges, 

603 
Unsanitary  oraditions,  508 
Unvfaolesome  food  served  at  inn, 
610 
Rnles  and  regulations,  ri{^t  of  inn- 
keeper to  make,  502 
Safe  for  deposit  of  guest's  valuables, 

527-532 
Safety,  regulations  to  insure,  496 
Sanitary     measures,      see     supra. 

Health 
Servants  — 
Injury  to  goods  of  guests,  526 
Insurance  of  g^uest  against  serv- 
ants' acts,  507 
Law  of  master  and  servant  as  ap- 
plicable to  innkeepers,  507 
Liability  of  innkeeper  for  ants  of 

servants,  506 
Malicious  and  wilful  acts  of  serv- 
ants, 507 
Show  rooms  for  commercial  travel- 
ers, 504 
Statutory  limitation  of  innke^er's 

liability,  527-633 
Statutory  regulation  of  charges,  503 
Strangers,    innkeepers'    rights    and 

liabilities  as  to,  537 
Sundays  and  holidays  — 
Refusal  of  guest  arriving  on  Sun- 
day, 502 
Sale   of   intoxicants   on    Sunday, 
495 
Tavern  as  synonymous  with  inn,  404 
Transient  character  of  guest,  499 
Unsanitary  conditions,  508 
Watch  of  guest,  liability  of  innkeep- 
er for,  523 

INSANITT  — 

Aoconnting  by  committee,  577 
Acquisition  of  property  by  lunatic, 

578 
Actions  — 

Avoidance   of   conveyances,   593- 
594 

Capacity  to  sue,  611 
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INSANITY  —  continued. 
Actions  —  continued. 
False  impxisonment,  665 
Judgments  or  decrees  u  affected 

by  insanity,  615 
Liability  to  suit,  613 
Malicious  prosecution   of  charge 

of  insanity,  566 
Next  friend  or  guardian,  611 
Adjudication  of  insanity   (see  also 
infra,  Evidence)  — 
Binding  effect  generally,  555 
Civil  rights  suspended,  555 
Conclusiveness  as  evidence  of  in- 
sanity, 582 
Control  of  proceedings,  556 
Conveyances  as  affected  by  prior 

adjudication,  590 
Costs,  562 
Direct  issue,  555 
Effect  of  adjudication,  563 
Evidence    in    other    proceedings, 

621    • 
Finding,  561 

Habeas  corpus  proceeding,  555 
Institution  of  proceedings,  556 
Issue  raised  collaterally,  554 
Jurisdiction,  556 
Nature  and  conduct  of  hearing, 

560 
Necessity  for  appointment  of  com- 
mittee, 569 
Notice  of  proceedings,  557 
Parties  to  proceedings,  557 
Presence  of  alleged  insane  per- 
son, 559 
Return  to  inquisition,  561 
Status    determined    by   adjadioa- 

tion,  555 
Traverse  of  inquisition,  562 
Venue,  556 
Adverse  possession  by  lunatic,  578 
Allowances  out  of  lunatic's  estate, 

579 
Arrest,  warrant  of  as  notice,  559 
Assault  and  battery,  liability  of  lun- 
atic, 596 
Asylums    (see  also  infra.   Custody 
and  support)  — 
Attorney's  right  to  visit  inmates, 

566 
Communication    between    inmate 
and  friends,  565-566 
Attorneys  at  law  — 
Compensation  for  services  to  lu- 
natic, 586-587 
Right  to  enter  asylum,  566 


INSANTTT  —  continued. 

Attorneys  at  law  —  continued. 

Anetiona,  bid  by  lonatie  as  binding, 
584 

Avoidance  of  contracts,  587 

Avoidance  of  conveyances,  592 

Belief,  see  infra,  Delusions;  Religi- 
ons belief;  Spiritualism 

Burden  of  proving  insanity,  622-6^ 

Burden  of  proving  testamentary  ca- 
pacity, 623 

Cancellation  of  deed,  593 

Capacity,  see  supra,  Actions;  Con- 
tracts 

Chancellor's  jurisdiction  over  insane 
persons,  554 

Civil  rights,  snspoiBoin  by  adjudi- 
cation, 555 

Collateral  attack  on  appointment  of 
committee,  572 

Collateral  attack  on  judgments,  615 

Commitment,  see  infra,  Custody  and 
support 

Committees   (see  also  infra,  Estate 
of  lunatic)  — 
Accounting,  577 
Action  by  guardian,  611 
Adjudication   of   insanity    as  es- 
sential, 569 
Administration  in  right  of  luna- 
tic, 575 
Appeal  from  appointment,  572 
Appointment,  567 
Collateral  attack  on  appointment, 

672 
Contracts  as  binding  lunatic's  es- 
tate, 574 
Corporations  as  authorized  to  act, 

571 
Custody  and  control  of  lunatic's 

person,  573 
D^ee  of  insanity  to  justify  ap- 
pointment, 567-568 
Discharge,  672 
Domicil  as  fixed  by,  573 
Election  by  insane  widow  to  take 
against  husband's  will,  575-576 
Expenditures  in  excess  of  income, 

575 
Female  lunatic,  571 
Impeachment  of  proceedings,  572 
Jurisdiction  to  appoint,  568 
Lease  of  real  estate,  576 
Liabilities,  573-678 
Management  of  property,  574 
Mortgage  of  real  estate,  576 
Nonresidents,  571 
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INSAIHTT  —  eoutiitMgd. 
Committees  —  continued. 

Notioe  of  proceeding  for  appoint- 
ment, 670 

Powers,  573-578 

Power  conferred  on  lunatic,  575 

Remedies  of,  574 

Removal,  572 

Rights,  573-578 

Sale  of  real  estate,  576 

Selection,  571 

Settlement  of  accounts,  577 

Termination  of  authority,  572 

Unaathorized  assumption  of  du- 
ties, 571 

Weakness  of  mind  as  justifying 
appointment,  567-568 
Conduct  as  evidence  of  insanity,  617 
Confinement  of  insane  persons,  see 

infra.  Custody  and  support 
Constitutional  law  — 

Commitment  as  affecting  rij^t  of 
liberty,  563 

Due   process  of  law  in  commit- 
ment, 564 
Contracts   (see  also  infra.  Convey- 
ances by  lunatics)  — 

Avoidance,  587 

Committee  authorized  to  bind  es- 
tate, 574 

Good  faith  of  parties,  584 

Nature    of   contract   as   vitiating 
validity,  584 

Necessaries,  586 

Ratification,  587 

Subsequent  insanity   as  affecting 
validity,  588 

Test  of  mental  capacity,  583 

Validity  in  general,  582 

Void  or  voidable,  582 

Weakness   of   mind   as  vitiating 
contract,  583 
Control  of  lunacy  proceedings,  556 
Conversion  of  realty  as  affected  by 

sale,  581 
Conveyances  by  lunatics   (see  also 
infra,  Mortgages)  — 

Adjudication  of  insanity  as  affect- 
ing validity,  590 

Avoidance  of  conveyance,  592 

Ratification,  595 

Rescission  in  equity,  593 

Status  quo  on  avoidance,  94 

Test  of  mental  capacity,  590 

Void  or  voidable,  589 
Corporations  as  guardians  of  insane 

persons,  571 


mSANITT  —  continued. 
Costs  in  lonfwy  proceedings,  6<t2 
Counties,  zight  to  reoover  for  sup- 
port of  lunatic,  567 
Criminal  responatbility  — 

Burden  of  proving  insanity,  624 

Confinement  on  acquittal  l^  rea- 
son of  insanity,  609 

Determination  of  issue  of  insao- 
ity,  607 

Form  of  insanity  as  affecting  re- 
sponsibility, 602-605 

Instructions,  607 

Irresistable  impulse,  602 

Liability  in  general,  598 

Period  of  insanity  as  affecting  re- 
sponsibility, 605 

Subsequent   insanity  as  affecting 
liability,  605 

Test  of  l^al  responsibility,  609- 
602 

Verdict,  608 
Custody  and  support  — 

Allowance  for  objects  of  lunatic's 
bounty,  579 

Commitment,  563 

Communication  with  friends  and 
relatives,  565 

Confinement  on  acquittal  by  rea- 
son of  insanity,  609 

Contract  of  lunatic  for  necessa- 
ries, 586 

County's  ri^t  to  recover  for  sup- 
port, 567 

Deprivation  of  liberty  by  commit- 
ment, 563 

Discharge  on  habeas  corpus,  564- 
565 

Duty  to  support,  566 

Estate  of  lundtic  as  liable  for  sup- 
port, 566,  578 

False   imprisonment   by   commit- 
ment, 565 

Guardian's  right  of  custody,  573 

Habeas  corpus  to  secure  discharge, 
564^65 

Husband's  liability  for  support  of 
intone  wife,  567 

Jury  trial  in  commitment  proceed- 
ing, 564 

Liability  for  support,  566 

Notice  of   proceedings   for  com- 
mitment, 563 

Physician's  certificate  as  authw- 
izing  commitment,  564 

Proceedings  for  commitment,  563 
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mSANITT  —  OMtMMMd. 

Cnstody  and  sopport — eontiitued. 
Seeowy  by  state  for  rapirart  of 

lunatic,  666 
Bamediee  for   wtongfol  oonunit* 

ment,  564 
Bemoval  of  Innatic  from  state,  573 
Wrongful  cononitment,  564 

Damages  — 

Action  for  wrongful  commitment, 

565 
Measure  of,  in  tort  action,  598 

Deaf  and  dumb  persons,  mental  ca- 
pacity, 551 

Debility  distinguished  from  insanity, 
550 

Debts  as  enforceable  ag^ainst  luna- 
tic's estate,  579 

Decrees  as  affected  by  insanity,  615 

Deeds,  see  supra.  Conveyances  by 
lunatics 

Definitions  — 
Debility,  550 
Delirium,  553 
Delirium  tremens,  553 
Delusion,  551 
Dotage,  550 

Emotional  insanity,  552-563 
Hallucinations,  552 
Idiocy,  550 
Imbecility,  550 
Insane,  549 
Kleptomania,  553 
Monomaniac,  551 
Non  compos  mentis,  550 
Paranoia,  552 
Partial  insanity,  551 
Weakness  of  mind,  550 

Delirium,  nature  of,  553 

Delirium  tremens  as  form  of  insan- 
ity, 553 

Delusions  — 
Definition,  551 
Illegitimacy,  belief  in,  552 
Marital  infidelity,  belief  in,  552 
Prejudice  distinguished,  551 
Religious  belief,  552 
Witchcraft,  belief  in,  552 

Determining  question  of  insanity, 
see  supra.  Adjudication  of  insan- 
ity 

Domieil,  guardian's  right  to  fis,  573 

Dotage  defined,  550 

Due  process  of  law,  see  supra.  Con- 
stitutional law 


INSANTTT  —  eontinued. 
BksoentiMjity — 

XHstingnished  from  insanity,  660 

Insane  delusion  distinguished,  552 
Emotional  insanity,  652 
Epilepsy  as  indicating  mental  un- 
soundness, 616 
Equity  — 

Adjudication  of  insanity  as  es- 
sential to  jurisdiction  of,  555 

Allowances  out  of  lunatic's  estate, 
579 

Jurisdiction,  554 

Rescission  of  lunatic's  conveyance, 
593 
Estate  of  lunatic  — 

Acquisition  of  property,  578 

Allowance  for  other  than  l^al  ob- 
ligations, 579 

Conversion  as  affected  by  sale  of 
realty,  581 

Debts  and  taxes,  579 

Execution  against,  579 

Expenditures  in  excess  of  income, 
575 

Investments,  575 

Lease  by  conunittee,  576 

Liability  for  support  of  lunatic 
and  family,  578 

Management  and  control,  574 

Mortgage  by  committee,  576 

Partition  by  committee,  576 

Sale  by  committee,  576 

Sale  of  realty  under  statute  or  by 
order  of  court,  580-581 

Securities  proper  for  investment, 
575 
Evidence  — 

Adjudication  as  conclusive  of  in- 
sanity, 582 

Adjudication  in  other  proceedings, 
621 

Admissions  and  declarations,  617 

Belief  in  spiritualism,  550 

Burden  of  proof,  622-625 

Condition  before  and  after  act  in 
question,  620 

Conduct,  617 

Epilepsy  as  indicating  mental  un- 
soundness, 616 

General  reputation,  618 

Hearsay,  617 

Hereditary  taint,  619 

Medical  books,  617 

Melancholy,  551 

Particular  actions,  550 
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INSANITY  —  continued. 
Etvidenoe  -^  continued. 

Bepntation,  619 

Suicide  as  indicating  insanity,  621 

Weight  and  snflieienoy,  616 
Ezecntion  against  lunatic's  property, 

579 
Execution  sale,  bid  by  lunatic  as 

binding,  584 
Executors   and   adnunistrators,   ad- 
ministration by  committee  in  right 

of  lunatic,  675 
False  imprisonment,  guardian's  right 

to  sue,  674 
Forms  of  insanity  — 

Criminal  responsibility  as  affected 
by,  602-605 

Delirium,  553 

Delirium  tremens,  558 

Delusions,  552 

Hallucination,  652 

Homicidal  mania,  553 

Irresistable  or  uncontrollable  im- 
pulse, 552 

Kleptomania,  553 

Moral  insanity,  552,  553 

Paranoia,  552 

Partial  insanity,  551 

Pyromania,  553 

Temporary  insanity,  551 
Fraud,  liability  of  lunatic,  697 
Ouardians,  see  supra.  Committees 
Guardian  de  son  tort,  671 
•  Habeas  corpus  — 

Discharge  from  wrongful  commit- 
ment, 564-565 

Insanity  raised  on  hearing,  566 
Habit  of  mind  as  test  of  insanity, 

550 
HaUudnation,  552 
Hearing  and  determination,  see  su- 
pra, Adjudication  of  insanity 
Hereditary  taint  of  msanity,  619 
Homicidal  mania,  553 
Hospitals,  see  supra,  Asylums 
Husband  and  wife  — 

Guardianship  of  insane  wife,  571 

Husband's  liability  for  support  of 
insane  wife,  567 

Insane  widow's  election   to  take 
against  husband's  will,  575-576 

Necfflsaries  furnished  to  lunatic's 
wife,  586 

Wife's  ripht  to  custody  of  insane 
husband,  574 
Hypnotism,  553 


INSANITY  —  conffiMwA 

Idioey  — 
D^  and  dumb  persons,  661 
Definition,  660 

Hlegitinuu^,  belief  in  as  delusion, 
652 

Imbecility  defined,  550 

Impulsive  insanity,  552 

Inquisition,  see  supra,  Adjudication 
of  insanity 

Insane  defined,  649 

Insane  delusions,  651 

Institution  of  lunacy  proceedings, 
656 

Intoxication  — 
Delirinm  tremens,  553 
Temporary  insanity  from,  551 

Investment  of  lunatic's  funds,  675 

Irresistible  impulse,  552,  602 

Judgment,  see  supra,  Adjudication 
of  insanity 

Jurisdiction  — 
Appointment  of  committee,  668 
Persons  and  property  of  incom- 
petents, 554 
Removal  of  lunatic  from  state,  573 
Statutory  regulations,  556 

Jury  trial  in  commitment  proceed- 
ing, 564 

Kinds  of  insanity,  see  supra,  Forms 
of  insanity 

Kleptomania  as  form  of  insanity, 
553 

Lease  of  realty,  power  of  committee, 
576 

Legal  services  as  necessaries,  586 

Liabilities  of  lunatic,  see  supra.  Con- 
tracts; Criminal  responsibility; 
Custody  and  support;  Estate  of 
lunatic;  infra.  Torts 

Libel  and  slander  by  lunatic,  597 

Liberty,  commitment  as  deprivation 
of,  563 

Lunacy  proceedings,  see  supra.  Ad- 
judication of  insanity 

Malicious  prosecution,  liability  of 
lunatic,  598 

Malicious  prosecution  on  charge  of 
insanity,  566 

Marital  infidelity,  belief  in  as  delu- 
sion, 552 

Medical  attendance  as  a  necessary, 
586 

Medical  books  in  evidence,  617 

Melancholy  distinguished  from  in- 
sanity, 551 
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INSANITY  —  contmtted. 

Mental  weakness  distinguished  from 
insanity,  550 

Misfeasance  and  nonfeasance  dis- 
tinguished, 597 

Monomaniac,  551 

Mortgages  (see  also  snpra,  Coavey- 
ances  by  lunatics)  — 
PoweiB  of  committee,  576 
Validity  of  lunatic's  mortgage,  590 

Nature  of  insanity,  549 

Necessaries,  contracts  for,  686 

Nest  friend,  actions  by,  611 

Non  compos  mentis,  550 

Notice,  see  supra,  Adjudication  of 
insanity;  Committees;  Custody 
and  support 

Nurse  as  a  necessary,  586 

Paranoia,  "552 

Particular  actions  as  indicating  in- 
sanity, 550 

Parties  to  lunacy  proceedings,  557 

Partition,  powers  of  conmiittee,  576 

Passion  not  a  form  of  insanity,  552 

Patents,  infringement  by  limatic, 
597 

Person,  control  of,  see  supra,  Cus- 
tody and  support 

Physical  disease,  550 

Phj-sician's  certificate  as  authorizing 
commitment,  564 

Power  conferred  on  lunatic  as  exer- 
cisable by  committee,  575 

Prejudice  distinguished  from  insane 
delusion,  552 

Proceedings,  see  supra,  Adjudication 
of  insanity 

Proof  of  insanity,  see  supra.  Evi- 
dence 

Property,  see  supra.  Estate  of  lun- 
atic 

Pyromania  as  form  of  insanity,  553 

Ratification  of  contracts,  587 

Ratification  of  conveyances,  595 

Real  estate  (see  also  snpra,  Convey- 
ances   by    lunatics;    Estate    of 
lunatic)  — 
Lease  by  committee,  576 
Mortgage  by  committee,  576 
Partition  by  committee,  576 
Sale  by  committee,  576 
Sale  under  statute  or  by  order  of 
court,  580-581 

Receivers  for  insane  persons,  568 


INSANITY  —  continued. 

Religious    belief    (see    also    intra, 
Spiritualism)  — 
Delusion,  552 

Remedies  — 
Action  for  damages,  565 
False  imprisonment,  565 
Interference  with  eontrol  of  hm- 

atic,  574 
Malicious  prosecution,  565 
Wrongful  coaunitment,  564 

Reputation  as  evidence  of  insanity, 
618 

Residence,  see  supra,  Domicil 

Sale  of  decedent's  real  estate,  580- 
581 

Sales,   see   supra.   Conveyances   by 
lunatics 

Services  (see  also  supra,  Attorneys 
at  law)  — 
Contractual   liability    of    lunatic, 
586 

Settlement  of  committee's  acoonnts, 
577 

Somnambulism,  553 

Spiritualism  (see  also  supra,  Relig- 
ious belief)  — 
Belief  in  as  indicating  insanity, 
550-551 

States,  liability  for  support  of  lun- 
atics, 566 

Status,  adjudication  as  determining, 
555 

Status  quo  on  avoidance  of  convey- 
ance, 594 

Subsequent    insanity    as    affecting 
criminal  liability,  605 

Subsequent  sanity  as  affecting  prior 
contracts,  588 

Suicide  as  evidence  of  insanity,  621 

Support- of  insane  persons,  see  su- 
pra, Custody  and  support 

Taxation  of  lunatic's  estate,  579 

Testamentary  capacity  — 
Burden  of  proof,  623 
Refusal  to.  appoint  committee  at 
adjudication  of,  568 

Test   of  insanity    (see   also   supra, 
Conveyances  by  lunatics)  — 
Belief  in  spiritualism,  550 
Habit   of  mind  as  distinguished 
from  particular  actions,  550 

Torts  — 
Assault  and  battery,  596 
Damages  recoverable,  598 
Destruction  of  property,  596 
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INSANITT  —  eonfMHMd. 

Torts  —  continued. 
Frand,  597 

Infringement  of  patents,  807 
Libel  and  slander,  697 
Malieioos  prosecntion,  598 
Misfeasance  and  nonfeasance  dis- 
tinguished, 597 
Rnle  of  liability,  696 
Trespass,  596 
Trover  and  conversion,  596-597 

Trespass  by.  lunatics,  596 

Trial,  see  supra,  Adjudication  of  in- 
sanity 

Trover  by  lunatic,  596-597 

Uncontrollable  impulse  as  insanity, 
552 

Venue  in  lunacy  proceedings,  556 

Verdict  in  criminal  case,  608 

Void  or  voidable  character  of  con- 
tracts, 582 

Warrant  of  arrest  as  notice  of  pro- 
ceedings, 558 

Weakness    of    mind    distinguished 
from  insanity,  550 

Weakness  of  mind  as  vitiating  con- 
tract, 583 

Wills,  see  supra,  Testamentary  ca- 
pacity 

Witchcraft,  belief  in  as  delusion,  552 

Wrongful  commitment,  remedies  for, 
564 

XNSOI.TEMCT~ 

Actions  — 
Nonresident  creditor '  suing  after 

discharge,  643 
Setting  aside  fraudulent  transfers, 

671 
Stay   of   insolvency  proceedings, 

654 
Trustee's  right  to  sue  in  foreign 
jurisdiction,  650 
Adjudication  — 
Effect  on  insolvent's  estate,  646- 

647 
Leases  as  affected  by  adjudication, 

648 
Title  to  property  in  foreign  juris- 
diction, 639 
Alimony  as  discbaigeable,  675 
Assault  and  battery,  claim  for  as 

assets,  649 
Assets  — 

Choses  in  action,  649 

Claims  against  government,  649 


mSOLVENCT  —  continued. 
Assets  —  continued. 

Exempt  property,  647,  651 

Foreign  assets,  647 

Husband's  interest  in  wife's  prop- 
erty, 648 

Insurance  policies,  650 

Leases,  648 

Patents,  648 

Personal  lights  of  action,  649 

Property  held  in  trust  for  insol- 
vent, 648-649 

Property  in  foreign  jurisdiction, 
639 

Sale  by  trustee,  651 

Title  of  trustee,  646-651 

Tort  liabilities,  649 

Trademarks,  648 

Trust  property  held  by  debtor, 
648 
'    Assignee,  see  infra,  Trustee 

Assignment  by  debtor  as  essential 

to  trustee's  title,  647 
Assignment   of   claims   to   nonresi- 
dent, 641,  642 
Attachment  — 

Adjudication    as    affecting    right, 
647 

Priority  on  distribution,  661 

Property  in  foreign  jurisdiction, 
640 
Bankruptcy  — 

Definition  of,  628 

Effect  of  act  on  insolvency  laws, 
633-635 

Insolvency  distinguished,  629  , 
Book  accounts  as  assets,  649 
Choses  in  action  as  assets,  649 
Claims  against  estate   (see  also  xi»- 
fra,  Discharge  of  debtor;  Dis- 
tribution    of    estate;     T^rafez- 
ences) — 

Contingent  claims^  653 

Debts  barred  by  limitation,  652 

Debts  due  government,  662 

Fiduciary  debts,  663-664 

Foreign  creditors,  653 

Judgment  recovered  after  adjufi- 
cation,  652 

Partnership  claims,  656-658 

Priorities,  658 

Proof  of  claim,  652 

Set-off  of  claims,  655 

Suretyship  claims,  452,  453 

Time  of  accrual,  652 

Unmatured  claims,  653 
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INSOLVENCY  —  continued. 
Claims  against  estate  —  eontinued. 
Wife's  elaim  against  insolvent  hns- 
■     band,  652 
Comity  in  enforcement  of  insolvency 

laws,  640 
Consent  to  dischaige,  674 
Constitutionality  of  statutes  — 
Existing  debts  discharged,  631 
Federal  constitution   as  affecting 

power  of  states,  630 
Impairment  of  obligation  of  con- 
tracts, 630 
'    L^^ative  confirmation  of  insol- 
vency proceedings,  630 
Release  of  debtor  from  imprison- 
ment, 631 
Remedies  of  creditor  afEected,  631 
Subsequent  debts,  632 
Contingent  claims  as  provable,  653 
Contingent  liabilities  as  discharge- 
able, 675-676 
Contracts  — 
Foreign  contracts  as  affected  by 

insolvency,  635 
Impairment  of  obligation,  630-632 
Corporations  — 
Foreign  corporations  as  affected 

by  bankruptcy  laws,  637 
Preferences  by  insolvent  corpora- 
tion, 670 
Trust  fund  doctrine,  651,  670 
Creditors    (see  also   supra,   Claims 
against  estate)  — 
Assignment  of  claim  to  nonresi- 
dent, 641,  642 
'Attachment  on  property  in  foreign 
jurisdiction,  640 
Change  of  residence,  641 
Consent  to  discharge,  674 
Foreign  creditors,  645 
Nonresident's  right  to  sue  after 
discharge,  643 
Debts,  see  supra,  Claims  against  es- 
tate; Discharge  of  debtor 
Definitions  — 
Bankruptcy,  628 
Insolvency,  628 
Discharge  of  debtor  — 

Action    by    nonresident    creditor 

after  discharge,  643 
Alimony  as  dischargeable,  675 
Claims  subject  to  discharge,  675 
Consent  of  creditors,  674 
Contingent  liabilities,  675,  676 
Existing  debts,  631 


mSOLVENCT  —  coMttiMitfd. 

Discharge  of  debtor  —  eontiMud. 
Fiduciary  debts,  675 
Foreign  contracts,  635 
Foreign  corporation  as  creditor, 

637-638 
Judgment  on  cause  of  action  for 

fraud,  675 
Judgments  recovered  after  adju- 
dication, 674 
Omission  from  schedules,  644 
Partnership  and  members  of  firm, 

678 
Petition  for  discharge,  645 
Reinsured  claims,  678 
Release  of  obligation,  642 
Removal  from  state  pending  pro- 
ceedings, 645 
Resort  by  creditor  to  other  rem- 
edies, 677 
Revival  of  debt,  676 
Statutory  provisions,  671-674 
Voluntary  appearance  of  foreign 
creditor,  638 

Distinctions,   poverty    not   synony- 
mous with  bankruptcy,  629 

Distribution  of  estate -> 
Attachment  liens,  661 
Execution  hens,  661 
Expenses  of  administration,  658 
Lien  claims,  659 
Priorities,  658 
Ratable  distribution,  658 
Secured  debts,  659-661 
Wages  as  entitled  to  priority,  659 

Effect  of  statutes,  see  infra.  Opera- 
tion of  statutes 

Election  of  trustee,  646 

Executions  — 
Levy  after  adjudication,  647 
Priority  on  distribution,  661 

Exempt  property  as  assets,  647 

Expenses  of  administration  as  en- 
titled to  priority,  658 

Extraterritoriality  of  statutes,  635- 
643 

Fire  insurance  as  assets,  660  - 

Foreign  corporations  as  subject  to 
bankruptcy  laws,  637 

Fraud,  judgment  for,  as  discharge- 
able, 675 

Fraudulent  conveyances  (see  also  in- 
fra, Prexerences)  — 
Actions  to  set  aside,  671 
Unrecorded  transfers,  672    . 
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INSOLVENCY  —  continued. 

GoTemment,  debts  dae  to,  as  pre- 
ferred, 6G2 

Hnsband  and  wife  — 
Discharge  of  husband  ss  affeettng 

wife's  liability,  678 
Wife's  claim  as  provable  against 
insolvent  husband,  652 

Husband's  interest  in  wife's  proper- 
ty as  assets,  648 

Illegal  preferences,  see  infra,  Pref • 
erences 

Insurance  policies, as  assets,  650 

Judgments,  see  supra,  Claims  against 
estate;  Discharge  of  debtor 

Jurisdiction,   nonresident   ereditors, 
646 

Laborers,  wages  of,  as  entitled  to 
priority,  659 

Laws,  see  supra,  Constitutionality  of 
statutes;  infra,  Statutes 

Leases  as.  assets,  648 

Libel  and  slander,  claim  for  as  as- 
sets, 649 

Liens  on  debtor's  property,  659 

Life  insurance  as  assets,  650 

Limitation  of  actions,  barred  debt  as 
provable,  652 

Malicious  prosecution,  claim  for  as 
assets,  649 

Marshaling  partnership  assets,  65&- 
658 

Obligation  of  contracts,  impairment 
of,  630-632 

Operation  of  statutes  — 
Comity,  640 
Extraterritoriality,  636 
Foreign  contracts,  635 
Foreign  corporations,  637 
Full  faith  and  credit  clause  of  fed- 
eral constitution,  63f>-637 
Property  in  foreign  jurisdiction, 

639 
Voluntary  appearance  by  foreign 
creditor,  638 

Partnership  — 

Claims  against  insolvent  firm,  656- 

658 
Debt  of  partner  to  insolvent  firm 

as  assets,  649 
Discharge  of  firm  as  affecting  lia- 
bility of  members,  678 
Insolvency  of  member,  G45 
Marshaling  assets,  656-658 

Pa^ts  aa  aes^ta,  648 


INSOLVENCY  —  eontinved. 

Personal  rights  of  action  aa  asset, 
649 

Petition,  643 

Popular  meaning  of  insolvency,  628 

Pre-existing  debts,  see  supra,  Con- 
stitutionality of  statutes 

Preferences  (see  also  supra,  Claims 
against  estate)  — 
Debtor's  right  to  prefer  creditors, 

664-667 
Essentials   of   illegal    preference, 

669 
Insolvent  corporations,  670 
Statutory  prohibition,  667 

Priorities,  see  supra.  Claims  against 
estate;  Preferences 

Proceedings  (see  also  supra.  Adju- 
dication;   Distribution    of    es- 
tete)  — 
Appointment  of  receiver,  646 
Appointment    of    trustee    or    as- 
signee, 646 
Jurisdiction,  644-645 
Petition,  643 

Petition  for  discharge,  645 
Schedule,  643 

Proof  of  claims,  see  supra,  Claims 
against  estate 

Property,  see  supra,  Assets 

Receivers  — 
Appointment,  646 

Release  of  liabilities,  see  supra,  Dis- 
charge of  debtor 

Residence,  change  of  by  ereditors, 
641 

Revival  of  debt,  676 

Schedules,  643,  647 

Secured  debts,  659-661 

Set-off  of  claims,  656 

Statutes  — 
Bankruptoy  a«t  as  affecting  in- 
solvency laws,  633-635 
Con8tituti<Hiality,  630 
Territorial  operation,  635-643 

Stay  of  actions  by  insolvency  pro- 
ceedings, 654 

Surety   as   having   provable  claim, 
652-653 

Technical  meaning  of  insolveney,  628 

Territorial    operation    of    statutes, 
635-643 

Torts,  claim  for,  as  assets,  649 

Trademarks  as  assets,  648 

Trustees  (see  also  supra,  Assets)  —. 
Appointment,  646 
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INSOLVENGT  —  continued, 
Tmstees  —  eontinaed. 
Assignment  by  debtor  as  essen- 
tial to  vest  title,  647 
Error   in   schedules   as   affeeting 

title,  647 
Right  to  sue  in  foreign  jorisdie- 

tion,  650 
Sale  of  insolvent's  property,  651 
Title  to  assets,  646-651 
Title  to  property  in  other  states, 
647 
Trusts  — 
Defalcations   by   trustee    as    dis- 
chargeable, 676 
P^duciary  debts  as  preferred,  663- 

664 
Property  held  in  trust  for  insol- 
vent as  assets,  648-649 
United  States,  claim  against,  as  as- 
sets, 649 
Unmatured  claims  as  provable,  653 
Unrecorded  transfers  by  insolvent, 

672 
Wages  as  entitled  to  priority,  659 

INSPECTION      AND      FHTSICAI. 
EXAMINATION  — 

Animab  as  subject  to  examination, 
721 

Annulment  suits,  physical  examina- 
tion in,  720 

Appeals    in    physical    examination 
cases,  717-719 

Bodily   secretions,   examination    of, 
708 

Buildings  as  subject  to  examination, 
721 

Charges  for  inspection,  689-692 

Commerce,  inspection  laws  as  affect- 
ing, 683 

Compulsory   exhibition    of   person, 
716- 

Constitutionality  of  inspection  laws, 
682-693 

Courts,  inherent  power,  696-703 

Definitions  — 
Inspection,  680 
Physical  examination,  681 

De  ventre  inspiciendo,  721 

Discretion  as  to  physical  examina- 
tion, 709-711 

Discrimination  in   inspection    laws, 
687-689 

Divorce  cases,  physical  examination 
in,  720 


INSPECTION     AND     PHYSICAL 

EXAMINATION  —  continutd. 
Enforcing  order  for  physical  exaiB- 

ination,  713 
Exhibiting  person  before  jury  — 

Compulsoiy  exhibition,  716 

Voluntary  exhibition,  715 
Experts  to  make  physical  examuia- 

tion,  712 
Fees  for  inspection,  689-692 
Identity  as  determined  by  physical 

examination,  721 
Infancy  determined  by  physical  ex- 
amination, 721 
Inspection  defined,  680 
Inspection  laws  — 

Characteristic  elements,  682 

Charges  for  inspection,  689-692 

Collateral  effect,  681 

Consistency  with  acts  of  Congress, 
693 

Constitutionality,  682 

Determination  of  character,  685- 
687 

Discriminatory  laws,   687-689 

Duty  of  inspector,  681 

Municipal  ordinances,  696 

Power  to  enact,  682 

Purpose,  683 

R^ulation    of   commerce   distin- 
guished, 683 

Subjects  of  legislation,  685-687 

Validity  in  respect  of  foorteenUi 
amendment,  692 

yalidity  with  respect  to  state  con- 
stitutions and  laws,  694-696 
Inspectors,    see    supra.    Inspection 

laws 
Insuraace  cases,  722 
Jury,  see  supra.  Exhibiting  person 

before  jury 
Marriage  annulment  suits,  physical 

examination  in,  720 
Mayhem  cases,  physical  examination 

in,  721 
Ministerial  duties  of  inspector,  681 
Motion  for  physical  examination,  711 
Municipal   ordinance   requiring   in- 
spection, 696 
Order    for    phjrsical     examination, 

711-713 
Ordinances  requiring  inspection,  696 
Photographing  person,  708 
Physical  examination  — 

Definition,  681 

Discretion  of  eonrt,  709-711 
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INSPECTION     AND     PHYSICAL 
EXAMINATION  —  eontimed. 
Physical   examination -^  C(m(«nH«d. 
Divorce  eases,  720 
Inherent  power  of  conrts,  695-703 
Person 'not  a  party,  709 
Persons  subject   to  eKamination, 

709 
Photographs,  708 
Power  to  order,  696-703 
Procedure,  711-715 
Secretions  of  body,  708 
Statutory  power  to  order,  703 
Urine,  708-709 
Women  as  subject  to,  705 
X-ray  examination,  708 
Policeman  evamined  for  fitness,  722 
Pregnancy  determined  by  examina- 
tion, 721 
Proceedings  for  physical  examina- 
tion — 
Appellate  review,  717 
Enforcement  of  order,  713 
Evidence  of  refasal  of  examina'- 

tion,  714 
Experts  to  make  examination,  712 
Motion  and  order,  711 
Rape  cases,  physical  examination  in, 

722 
Regulation  of  commerce  as  affected 

by  inspection  laws,  683 
Secretions  of  body,  examination  of, 

708 
Soldiers  examined  for  fitness,  722 
Statutes,  see  supra,  Inspection  laws 
Third  persons  as  snbject  to  examin- 
ation, 709 
Urine,  examination  of,  708-709 
Voluntary  exhibition  of  person,  715 
Wonren,    physical    examination    of, 

705-708 
X-ray  examinations,  708 

XNSTBTTCTXONS  - 

Abstract  instructions,  782 
Accomplice    testimony,    weight    of, 

734 
Additional    instructions,    727,    754- 

756,  764 
Advisory  inttmetions,  750 
Amount  of  recovery,  ^59 
Appeals,  see  infra,  Objections  and 

exceptions 
Aigumentativa  instraetions,  773 
Assumption  of  faets  in  issue,  738 
B.  C.  L.  VoL  XIV.— 94. 


INSTRUCTIONS  —  eontmued. 
Burden  of  proof,  instmotiont  as  to, 

728 
Certainty,  770 

Citation  of  legal  authorities,  767 
Civil  actions  — 

Burden  of  proof,  728 

Duty  to  instruct,  726 
Classification  of  witnesses,  733 
Completeness,  770 
Conclusions  from  evidence,  740 
Conditional  instructions,  775 
Confining   instructions   to   pleading 

and  evidence,  782-795 
Conflicting  instructions,  777 
Confusing  instructions,  775 
Construction,  817-822 
Contradictory  instructions,  777 
Correcting    statements    of    counsel, 

761 
Correction  of  errors  — 

Errors  cured  by  other  instructions, 
812 

Estoppel,  815 

Power  of  court,  812 

Verdict  as  curing  error,  815 
Courts,  see  infra,  Province  of  court 
Credibility  of  witnesses,  731-737 
Criminal  prosecutions  — 
,  Burden  of  proof,  729 

Charging  as  to  intent,  746 

Duty  to  instruct,  726 

Flight  as  raising  presumption  of 
guilt,  746 

Instructions  as  to  various  grades 
of  offense,  792    . 

Jury  as  judges  of  law,  750-751 
Curing  error  in  instructions,  812 
Defenses  — 

Ignoring  defenses,  793 

Undue  prominence  given  to,  780 
Definiteness,  770,  775-778 
Definition,  725 

Degrees  of  offense  covered  by  in- 
structions, 792 
Detectives'  testimony,  weight  of,  733 
Duty  to  instmet  (see  also  infra,  Ne- 
cessity) — 

Civil  cases,  726 

Criminal  cases,  720 

Equity  cases,  727 

Rule  stated,  726 

Statutory  provisions,  727 

Trial  without  jury,  727 
Effect  of  evidence.  760 
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INSTRUCTIONS  —  eontinutd. 

Effect  of  instructions,  817-822 

Effect  of  verdict,  761 

Equity  cases,  instructions  in,  727 

Errors,  see  supra,  Correction  of  er- 
rors 

Estoppel  to  except  to  erroneous  in- 
structions, 815 

Evidence  (see  also  supra.  Burden  of 
proof  J  infra.  Witnesses)  — 
Accomplice's  testimony,  weight  of, 

734 
Applicability  of  instructions,  786 
Assumption  of  conflict,  792 
Confining  instructions  to,  782-795 
Detectives'  testimony,  weight  of, 

733 
Effect  of,  750 

E:\pert  testimony,  weight  of,  733 
Failure  of  proof,  747 
Ignoring  evidence,  793 
Limitation  to  particular  uses,  791 
Policemen's  testimony,  weight  of, 

733 
Statement  of  evidence,  730 
Undue  prominence  given  to,  780 

Exceptions,    see    infra,    Objections 
and  exceptions 

Expert  testimony,  weight  of,  733 

Explanatory    charges,    request   for, 
798 

Facts  (see  also  infra.  Invading  prov- 
ince of  jury)  — 
Assumption  of,  738 
Charging  on  facts  generally,  740 
Province   of   jury    to    determine, 
729 

Failure  of  evidence,   determination 
by  court,  747 

Failure  of  party  or  witness  to  tes- 
tify, 757 

Falsns  in  uno  f  alsus  in  omnibus,  736 

Form  of  instructions  — 
Ai^umentative  instructions,  773- 

775 
Conditional  instructions,  775 
Conflicting  and  contradictory  in- 
structions, 777 
Hypothetical  instructions,  772 
Language  of  statute,  772 
Length,  778 

Modification  by  court,  804-807 
Noting  disposition  of  requests,  767 
Numbering,  768 
Repetitions,  778 


INSTEUCTI0N6  —  eomtiHued. 
Form  of  instructions  —  continued. 
Signing,  768 
Technical  terms,  772 
Writtoi  instructions,  765-767 
Written  requests,  803 
Functions  of  jury,  see  infra,  Invad- 
ing province  of  jury 
Grades  of  ofl'ense  covered  by  instruc- 
tions, 792 
Harmless  error  in  instructions,  815 
Hypothetical  instructions,  772 
Ignoring  issues,  etc.,  793 
Impeachment  of  witnesses,  733 
Inferences  from  evidence,  746 
Interest  of  witness  as  affecting  cred- 

ibiUty,  734 
Interpretation,  817-822 
Invading  province  of  jury  — 
Charging  as  to  weight  of  evidence, 

741-746 
Charging  on  facts,  740 
Credibility  of  witnesses,  731-737 
Evidence,  statement  of,  730 
Inferences  from  evidence,  746 
Separation  of  functions  of  court 

and  jury,  729 
Stating  evidence,  730 
Issues  — 
Applicability  of  instructions,  784 
Assumption  of  facts  in  issue,  738 
Charging  on  separate  issues,  791 
Ignoring  issues,  793 
Limiting   evidence   to   particular 

issues,  791 
Right  to  instructions  on  immate- 
rial issues,  800  , 
Statement  of,  727 
Undue  prominence,  780 
Judge  entering  jury  room,  764 
Jury  (see  ako  supra,  Invading  prov- 
ince of  jury)  —  ■ 
Charging  as  to  duty  of,  749 
Entry  of  jury  room  by  judge,  764 
Instructions  after  retirement,  764 
Judge  of  law  and  facts,  750 
Language  of  statute  in  instructions, 

772 
Lengthy  instructions,  778 
Misleading  instructions,  775 
Mistake  in  instructions,  780 
Mode  of  charging   (see  also  supra, 
Form  of  instructions)  — 
Instructions  in  open  court,  764 
Judge  entering  jury  room,  764 
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INSTBUCnONS  —  MuMiHMd. 

Mode  of  chaiging  —  continued. 
Noting  disposition  of  instractions, 

767 
Presence  of  counsel,  764 
Written  instructions,  765-767 

Modification  of  instructions,  804-807 

Necessity  — 
Advisory  instructions,  750 
Charging  as  to  duty  of  jury,  749 
Genial  instructions  where  special 
'   verdict  is  required,  763 
Poiuts  already  covered,  751-756  , 

Numbering  instructions,  768 

Objections  and  exceptions  — 
Estoppel  to  except,  815 
Necessity,  808 

Necessity  that  exceptions  be  spe- 
cific, 809 
Renewal  of  exception,  811 
Time  for  taking  exceptions,  809 

Office  of  •instructions,  726,  768 

Opinion  of  court   (see  also  supra, 
Invacting  province  of  jury)  — 
Credibility  of  witnesses,  732 
Instructions  taken  from   opinion 
of  appellate  court,  756 

Parties,  failure  to  testify,  757 

Part  of  instructions  erroneous,  800 

Pleading  — 
Applicability  of  instructions,  784 
Confining  instructions  to,  782-795 
Reading  to  jury,  728 
Statement  of  issues  raised,  727- 
728 

Points  already  covered  by  instruc- 
tions, 751-756 

Policemen's  testimony,  weight  of,  733 

Prejudice,  cautioning  jury  against, 
765 

Presence  of  counsel,  764 

Presumptions  — 
Flight  as  evidence  of  guilt,  746 
Inferences  from  evidence,  746 
Truthfulness  of  witnesses,  735 

Province  of  court  (see  also  supra, 
Invading  province  of  court)  — 
Assumption  of  facts  within  com- 
mon knowledge,  740 
Charging  on  facts  and  weight  of 

evidence,  743 
Determination    as    to    failure   of 

proof,  747 
BMondUng  testimony,  748 


INSTRUCTIONS  —  eomtmued. 
Province  of  jury,  s^e  supra.  Invad- 
ing province  of  jury 
Purpose  of  instructions,  725,  768 
Quoting  from  and  correcting  state- 
ments of  counsel,  761 
Reconciling  testimony,  748 
Recovery,  amount  of,  769 
Repetitions,  778 
Requests  to  charge  — 

Explanatory  charges,  798 

Immaterial  issues,  800 

Instructions  erroneous  in  part,  800 

Modifying  form  of  requested  in- 
struction, 804 

Necessity,  795 

Noting   dispositions   of   requests, 
767 

Right  to  instructions  on  theory  of 
case,  709 

Stating  by  whom  requested,  807 

Time  to  make,  802 

Waiver  of  request,  807 

Writing  as  essential,  803 
Requisites — 

Applicability  to  pleading,  issues 
and  evidence,  784-791 

Argumentativeness,    773-775 

Certainty,  770,  775-778 

Completeness,  770 

Conditional  instructions,  775 

Confining  instructions  to  pleading 
and  evidence,  782-795 

Conflicts  and  contradictions,  777 

Correct  statement  of  law,  769 

Covering  every  phase  of  evidence^ 
769 

Definiteness,  770 

Hypothetical  instruction's,  772 

Length,  778 

Mistakes  as  prejudicial,  780 

Repetitions,  778 

Statements  of  issues,  726,  727 

Statement   of   law   applicable   to 
facts  involved,  768 

Undue  prominence  to  issues,  ete^ 
780 

Use  of  technical  terms,  772 
Retirement  of  jury,  764 
Signing  instructions,  768 
Statement  of  ianies,  727 
Statement  of  legal  reasons,  767 
Statutes,  charging  in  langnac*  of, 

772 
Subject  matter  — 

Abstractions,  782 
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INSTRUCTIONS  —  eontinued. 
Subject  matter  —  eontinued. 
Amount  of  recovery,  759 
Assumption  of  conBict  in  evidenca, 

792 
Cautioning  jury  against  prejudice 

and  sympathy,  765 
Citation  of  legal  authorities,  757 
Defining  words  and  phrases,  761- 

763 
Effect  of  evidence,  760-761 
Failure  of  party  or  witness  to  tes- 
tify, 757 
Instructions  taken   from  opinion 

of  appellate  court,  756 
Jjanguage  of  statute,  772 
Points  already  covered,  751-756 
Quoting  from  and  correcting  state- 
ments of  counsel,  761 
Statement  of  l^al  reasons,  757 
SufBciency,  see  supra.  Requisites 
Sympathy,  cautioning  jury  ag^nst, 

765 
Technical  terms  in  instructions,  772 
Theories  — 

Ignoring  theories,  793 

Right  to  instructions  on  theory  of 

case,  799 
Undue  prominence  given  to,  780 
Time  of  charging  — 
Before  or  after  introduction   of 

evidence,  765 
Retirement  of  jury,  764 
Time  to  make  requests,  802 
Verdict  — 
Effect  of,  761 
Errors  cured  by,  815 
Waiver  .of  request,  807 
Weight  of  evidence,  see  supra.  Evi- 
dence; Invading  province  of  jury; 
infra.  Witnesses 
Witnesses  — 
Charging,  as  to  credibility,  731-737 
Classification  by  court,  733 
Failure  to  testify,  757 
Falsus  in  nno  falsns  in  omnibus, 

736 
Impeachment  as  affecting  credi- 
bility, 733 
Interest   as   affecting  credibility, 

734 
Presumption   as   to    truthfnlnen, 

735 
Prostitutes,  eredilnlity  of,  733 


mSTRUCTIONB  —  continued. 
Witnesses  —  continued. 
Boles  for  determining  credibility, 
732 
Words  and  phrases,  definition  oL 

761-763 
Written  instructions,  765-767 
Written  requests,  803 

IXBUBAirOE  — 

Abandonment  (see  also  infire.  Total 


Acceptance,  1286 

Circumstances  justifying,  1278 

Damage  authorizing  abandonment, 
1281 

Definition,  1277 

Delay,  1284 

Duty  of  insured  after  abandon- 
ment, 1299 

Election  by  insured,  1277 

Form  and  sufficiency,  1285 

Insured  as  agent  of  insurer,  1299 

Necessity,  1277 

Operation  and  effect,  1287 

Rejection,  1286. 

Sale  of  ship  by  master,  1280 

Sufficiency,  1278 

Time,  1283 

Waiver,  1289 
Abandonment  by  msured  or  bene- 
ficiary, 1018 
Abortion  as  avoiding  life  insurance 

policy,  1226 
Accident  insurance  — 

Abrasion  caused  by  shoe,  1240 

Accident  defined,  1238 

Age  of  insured,  1068 

Amount  recoverable,  1315 

Anthrax  from  handling  diseased 
matter,  1247 

Assault,  provocation  of  as  cause 
of  injury,  1255 

Blood  poisoning  as  accidental  in- 
jury, 1245 

Bodily  infirmity  as  excepted  risk, 
1244 

Bodily    infirmity,    misrepresenta- 
tions as  to,  1072 

Burning  of  building  as  caoae  of 
accident,  1255 

Chance  contact  with  poisons,  1240 

Change  of  habits,  1153 

Change  of  occupation,  1151 

Confinement  to  house,  1318 
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INSURANCE  -^  eoHtimued. 
Aflcident  insnraace  —  e(m$miied. 

Contribotory    negligeiifle    of    in- 
frared, 1256 

Crossing    railzoad    in    front    of 
train,  1259 

Death     resulting     "immediately,'^ 
1264 

Deductions  under  life  policy,  1314 

Definition,  840 

Diligence  of  insured,  1256 

Disability   immediately   following 
injury,  1265 

Disease  aggravated  by  aeeidental 
injury,  1246 

Disease  as  excepted  risk,  1244 

Disease  caused  by  external  violent 
and  accidental  means,  1245 

Double  indemnity,  1241 

Drowning  indirectly  eansed  by  dis- 
ease, 1245 

Drowning  while  bathing,  1240 

Entering  or  leaving  moving  trains, 
1258 

Extent  of  loss  or  liability,  1315 

External  and  visible  signs  of  in- 
jury, 1250 

External,  violent  and  accidental 
means,  1249 

Family  history,  1076 

Felon  as  external  and  visible  sign 
of  injury,  1251 

Fighting  as  cause  of  injury,  1255 

Fits,  special  provision  as  to,  1248 

HahSte  of  insured,  1078 

Handling  firearms,  1254 

Heart  affected  by  cold  bath,  1239 

Hernia,  special   provision  as  to, 
1247 

Hunting  on  Sunday,  1254 

ninstrations  of  accidents,  1239 

Immediate  death,  1264 

Immediate     notice     of    accident, 
1327 

Infected  articles  causing  disease, 
1246,  1247 

Inhaling  gas,  1252 

Injuries,  misrepresentation  as  to, 
1072 

Injury  on  railroad,  1243 

Insanity  as   external  and  visible 
sign,  1251 

Intentional  injuries,  1260-1263 

Intoxication  as  cause  of  injury, 
1253 


INSURANCE  —  eontimtea. 
AeoideBt  insurance  —  continued. 
Jump  causing  unexpected  injury, 

1242 
Lifflitatiom  as  to  time  and  place, 

1264 
Marks  on  body,  1250 
Marriage  of  insured,  1077 
Medical  attendance,  1074 
Medical  treatment  causing  injury, 

1253 
Mistake  resulting  in  injury  as  ac- 
cident, 1240 
Murder  of  insured,  1260 
Name  of  insored,  1068 
Negligence  of  insured,  1256 
Occupation  of  insured,  1077 
Pallor  as  external  and  visible  sign 

of  injury,  1251 
Passengers  in  public  conveyances, 

1241 
Poisoning,  1240 
Poison    or   contact    with    poison, 

1251 
Promissory  representations,  1151- 

1155 
Proof  of  injury   by   eyewitness, 

1265 
Proximate  cause,  1265 
Ptomaine  poisoning,  1240 
Relationship  or  interest  of  bene- 
ficiary, 1079 
Riding  in  elevator,  1241 
Risks  of  travel,  1241 
Rupture  as  caused  by  external, 
violent    or    accidental    means, 
1250 
Rupture    by    ordinary    exertion, 

1239 
Shock  from  entering  water,  1245 
Specific  diseases,  1073 
Specific     injuries     described     in 

policy,  1318 
Steeplechasing,  1259 
Subrogation  of  insurer,  1408 
Suicide  of  insured,  1264 
Sunstroke  as  accident,  1248 
Total  disability,  1315-1318 
Unconsciousness  of  danger,  1257 
Unexpected  results  of  voluntary 

action,  1240 
Violation  of  law,  1254 
Voluntary   exposure   to   unneces- 
sary danger,  1256-1260 
Wounds,  1240 
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INSURANCE  — continued. 
Aceount    books,    duty    of    iiuared, 

U39-U45 
Actions  on  policies  — 

Arbitration    as    condition    prece- 
dent, 1356 

Assessment  policies,  1413 

Assumpsit,  1411 

Beneficiary's  right  to  sue,  1425 

Burden  of  proof,  1434 

Commeneement  of  action,  1422 

Cancellation  of  policy,  1014 

Covenant   on   policy  under   seal, 
1411 

Form  of  action,  1411 

Jurisdiction,  1415 

Limitation  of  actions,  141G-1425 

Lloyds  policies,  1415 

Parties,  1425-1429 

Pleading,  1429-1434 

Presumptions,  1434 

Reinsurance,  1462 

Venue,  1415 
Actual  total  loss,  1275 
Additional  insurance  — 

Consent  of  insurer,  1136 

Substitution  of  policies,  1139 
Additions  to  buildings  insured,  954 
Adjustment  of  loss  (see  also  infra. 
Payment  of  loss)  — 

Appraisal,  persons  bound  by,  1366 

Appraisal,    validity    and    effect, 
1363 

Appraisers,  competency  of,  1359 

Appraisers,  powers  and  proceed- 
ings, 1360 

Arbitration    as    dispensing    with 
proofs  of  lo^,  1353 

Arbitration  provision  as  collateral 
contract,  1355 

Award,  persons  bound  by,  1365 

Award,  validity  and  effect,  1363 

Condition  precedent  to  action  on 
policy,  1356 

Demand  for  appraisal  or  arbitra- 
tion, 1356 

Demand  for  appraisement,  1358 

Denial  of  liability  as  waiver  of 
appraisal,  1358 

Estoppel  as  to  arbitration,  1357 

Failure  of  appraisal  or  arbitra- 
tion, 1361 

Ousting    jurisdiction    of    courts, 
1354 

Pleading,  1433 

Proceedings,  1359-1365 

Provisions  of  policy,  1364 


INSURANCE  —  eomtmued. 
Adjustment  of  loss  —  continued. 
Befnsai  of  arbitrators  to  act,  1358 
Umpire,  selection  of,  1360 
Validity  of  piovisions  for  arbitra- 
tion, yl364 
Waiver  of  forfeiture,  1198 
Waiver  of  provision  for  arbitra- 
tion, 1355,  1357 
Admissioiis  and  declarations,  1438 
Advertisements  as  affecting  construc- 
tion of  policy,  934-935 
Affirmative    warranties,    see    infra. 

Warranties  and  representations 
Age,   representations   as  to,   1068- 

1076 
Agents    (see   also   infra.   Insurance 
agents)  — 
Insurable   interest  in   principal's 

property,  914 
Insurance  by  agent  of  principal's 

property,  1366 
Insured  represented  by  agent,  875 
Alcoholism,  1078-1079 
Alienation,  see  infra.  Change  of  title 

or  interest 
Alien  enemy's  property  as  subject 

of  insurance,  887 
Aliens,  assignment  of  marine  pohey 

to,  1087 
Alteration  of  building,  1095 
Ammonia  as  poison  within  accident 

policy,  1252 
Amount  of  insurance,  see  infra.  Ex- 
tent of  loss  or  liability 
Animal  insurance  — 
Promissory  warranties,  1150 
Risks  and  causes  of  loss,  1273 
Warranty  as  to  health,  1067-1068 
Annual  insurance  on  life,  957 
Anthrax    from    handling    diseased 

matter,  1247 
Application    (see  also  infra.   War- 
ranties and  representations)  — 
Acceptance,  894 
Answera  in  former  application  as 

notice,  1172 
Attaching  copy  to  policy,  885 
Collusion  between  agent  and  ap- 
plicant, 1178 
Construction  of  policy  as  affected 

by  application,  934 
Delay  in  rejection  as  acceptance, 

896 
False  answers  inserted  "by  agent, 
1174 
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INSURANCE  —  coutiuiud. 
Application  —  eontinutd. 
False  answers  inserted  by  medieal 

examiner,  1177 
Implied  acceptance,  895-896 
Misrepresentations  in,  as  ground 

for  rescission,  1020 
Nature,  894 
Necessity,  894 

Negligence  of  agent  in  transmit- 
ting, 896 
Notice  of  acceptance,  895 
Part  of  contract,  885 
Ratification  by  aceepting  policy, 

1177 
Reformation  in  equity,  902 
Rejection,  896 

Representations  as  to  previous  ap- 
plications, 1080 
Terms  of  acceptance,  895 
Apportionment   between   compound 

and  specific  policies,  1311 
Appraisal  of  amount  of  loss,  1356 
Appurtenances  as  covered  by  policy, 

953 
Arbitration,  see  supra.  Adjustment 

of  loss 
Assault  and  battery,  see  supra.  Ac- 
cident insurance 
Assessment  policies,  actions  on,  1413 
Assessments  — 
Actions  to  enforce,  974 
Amount  of  assessments,  972 
Burden  of  proving  nonpayment, 

1437 
Consideration  for  injuries,  957 
Forfeiture  for  nonpayment,  976 
Funds  to  pay  losses,  969-975 
Levy  and  enforcement,  969-975 
Lien  to  secure  assessments,  974 
Losses  payable  by  assessment,  946 
Maturity,"  980 
Members    subject    to    assessment, 

970-972 
Notice,  980 
Personal  liability,  974 
Assets  — 
Distribution  on  dissolution,  84f) 
Preminm  notes  distinguished  from 
capital,  851 
*     Special  funds,  851 
Assignments  — 
Acceptance,  1002 
Action  on  assigned  claim,  1429 
Assignability  of  policy,  996 


INSURANCE  —  contitMted. 
Assignments  —  continued. 
Beneficiary's  right  to  assign  life 

poUcy,  999 
Breach  of  warranty  as  aflecting 

assignee,  1084 
Claim  for  loss,  1004 
Conflict  of  laws,  1002 
Consent  of  insurer,  1003 
Consent  to,  as  waiver  of  forfei- 
ture, 1195  ' 
Consideration     for     assignment, 

1002 
Construction,  1003 
Delivery  and  acceptance,  1002 
Deposit  of  policy  as  assignment, 

1003 
Duress,  1003 
Effect,  1006-1008 
Extent  of  assignee's  interest,  1006 
Insurable  interest  in  assignee,  907 
Marine  insurance  policy,  1087 
Married  woman's  right  to  assig^n 

policy  on  husband's  life,  994- 

1001 
Notice  to  insurer,  1002 
Parol     assignment,     amendment, 

form  and  requisites,  1002 
Pleading    assignment    of    policy, 

1434 
Proof,  1003 
Restrictive   provisions   in    policy, 

997 
Sale  of  insured  property,  1007 
Validity,  1003 
Waiver  of  forfeiture  by  assent  to, 

1187 
Written  assig^nment,  999 
Assignments  for  benefit  of  creditors 

as  avoiding  fire  insurance,  1122 
Assumpsit  on  policy,  1411 
Automobile  insurance,  1273 
Average  — 
Fire  insurance,  1303 
General      average      contribution, 

1293 
Insurer  as  liable  for  general  av- 
erage, 1300 
Liability    under    sue    and    labor 

clause,  1300 
Particular  average  excepted,  1292 
Award,  see  supra,  Adjustment  of 

loss 
Bailee  as  having  insurable  interest, 
913 
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INSURANCE  —  continued. 
Bailments,  insnrance  taken  by  bailee, 

1367 
Banking  powers,  846 
Bankruptcy  as  avoiding  fire  insur- 
ance, 1122 
Barratry  as  marine  risk,  1209 
Belligerent  property  as  covered  by 

marine  policy,  950 
Beneficiaries  — 

Abandonment  of  policy,  1018 

Absence  of  designation,  1382 

Agent  insuring  principal's  prop- 
erty, 1366 

Assignment  of  life  policy,  996 

Bailee  as  insurer,  1367 

Beneficiary  as  trustee,  1377 

Carrier  as   insurer   of  goods   in 
transit,  1369 

Change  of  beneficiary,  1387-1396 

Children  named  in  life  policy,  1374 

Death  of,  1378 

Dependents,  1385 

Designation,  1371, 1382 

Devisees  as  entitled  to  life  insur- 
ance, 1373 

Divorce  as  affecting  rights,  1380 

Duty  as  to  payment  of  premiums, 
1188-1189 

Eligibility,  1384-1387 

Endowment  policy,  1377 

Estate    o£    decedent    as    insured, 
1367 

Heirs   designated   in   life   poliey, 
1373 

Husband  and  children  of  insured, 
1375 

Insurance  for  benefit  of  stranger, 
920 

Interest  of  beneficiary,  1079 

Liability  policy,  1370 

Life  tenant  of  insured  property, 
1366 

Marihe  policy  on  freight,  1369 

Marriage  of  insured  as  affecting 
beneficiaries'  rights,  1382 

Mortgagees,  1367 

Murder  of  insured,  1228 

New   policy  as  change  of  bene- 
ficiaries, 1393 

Personal    representatives    as    en- 
titled to  life  insurance,  1372 

Policy  for  benefit  of  whom  it  may 
concern,  1367 

Poliey  payable  to  mortgagee,  1368 

Relationship  to  insured,  1079, 1385 


INSTJRANC?E  —  continued. 

Beneficiaries  —  continued. 
Bepreaentatimis  of  insured  in  fire 

policy,  1366 
Repudiation  of  Boirander  of  poli- 
cy, 1189 
Rescission  of  poliey,  1019-1021 
Terms  of  fire  poliey,  1366 
Tmst    pioperty    insured,    1366- 

1367 
Vested  interest,  1376 
Widow  and  children  of  insored, 

1375 
Wife  or  widow  designated  in  Ufe 

policy,  1376 
Will  changing  beneficiary,  1394 

Benzine  on  premises,  1111 

Boizole  on  premises,  1111 

Bicycle  association  as  insurance  com- 
pany, 848 

Bill  of  lading  as  effecting  change  of 
title,  1116 

Binding  slips,  charaeter  as  tempor- 
ary contract,  883 

Blockade,  see  infra,  Marine  insur- 
ance 

Blood  poisoning  as  accidental  injury, 
1245 

Bodily  infirmity,  misrepresentations 
as  to,  1072 

Boiler  insnrance,  extent  of  loss  or 
UabiUty,  1320 

Boilers,  marine  loss  by  ezploraon  of, 
1205 

Books  — 
Examination  as  waiver  of  forfei- 
ture, 1198 
Duty  of  insured  to  keep  books  of, 
li39-1145 

Bottomry,  liability  for  interest,  1300 

Breach  of  warranty  (see  also  infra. 
Warranties   and   representations) 

Fabity  of  representation  known 

to  insurer,  1169 
Knowledge  of  existing  facts,  1166 
Brokers,  see  infra.  Insurance  broken 
Brother,  insurable  interest,  923 
.  Buildings   (see  also  infra.  Subjects 
of  insurance)  — 
Additions  included  in  policy,  954 
Alterations,  1095 
Appurtenances  as  covered  by  poli- 
cy, 953 
Burning  of  as  cause  of  accident, 
1255 
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INSURANCE —  eonttnt4«<L 
Buildings  —  continued. 

Change  in  use,  1099 

Constructive  total  IAbs, 

Content^' of  buildings,  955 

Contiguity,  1149 

Contractor    as    having    insurable 
interest,  914 

Description  of  building  as  war- 
ranty, 1048 

Destruction  to  prevent  conflagra- 
tion, 1218 

Erection    near   insured   building, 
1095 

Fall   of,    as    affecting    insurance, 
1100 

Fire  caused  by  fault  of  building, 
1215 

Insured    building    on    land    not 
owned  by  assured,  1061 

Repairs    as    affecting    insurance, 
1096 

Subjects  of  fire  insurance,  953 

Vacancy  as  forfeiting  insurance, 
1101 
Burglary  insurance  — 

Extent  of  loss  or  liability,  1320 

Risks  and  causes  of  loss,  1270 

Subject  of  insurance,  741 
Burial  certificate  as  insurance,  841 
Business,  see  infra.  Regulation   of 

business 
By-laws,  see  infra.  Mutual  insurance 

companies 
Camphene  on  premises,  1111 
Cancellation,    surrender   or   rescis- 
sion — 

Abandonment  by  insured  or  bene- 
ficiary, 1018 

Effect,  1013 

False  representation   by  insured, 
1019 

Notice,  1009-1011 

Ratification  of  invalid  cancellation, 
1013 

Remedies  for  wrongful   cancella- 
tion, 1014 

Rescission  by  act  of  parties,  1019- 
1021 

Rights  of  parties,  1008 

Stipulations  in  fire  policies,  1008 

Surrender  by  insured,  1015-1019 

Time  of  cancellation,  1008 

Unearned  premiums,  1012 

Waiver  of  forfeiture  by  attempt- 
ed cancellation,  1106 


INSURANCE  —  continued. 
Capital  (see  also  infra,  Stock)  — ^ 
Premium  notes  distinguished  from 
capital,  851 
Capture,  deviation  to  avoid,  1002 
Cargo,  warranty  against  deviation, 

1090 
Carrier    (see  also  supra.  Accident 
insurance)  — 
Animals  insured  in  transit,  1273 
Bill  of  lading  as  effecting  change 

of  title,  1116 
Boarding  moving  train  as  volun- 
tary exposure,  1258 
Insurable  interest  of,  913-914 
Insurance  against  liability  for  in- 
jury to  passengers,  886 
Insurance  for  benefit  of,  1301 
Insurance    inuring     to     carrier's 

benefit,  1132 
Insurance  of  goods  in  transit,  1369 
Causes  of  loss,  see  infra.  Risks  and 

causes  of  loss 
Certificates  — 
Distinction    between    life    policy 

and  benefit  certificate,  841 
Mutual  benefit  certificate  as  poli- 
cy of  insurance,  840 
Safety  fund  associations,  852 
Change  of  beneficiaries,  1387-1396 
Change  of  exposure,  1148 
Change    of    possession    of    insured 

property,  1129 
Change  of  title  or  interest  — 
Alienation  as  terminating  insnr-. 

ance,  1114 
Assignment  for  benefit  of  credit- 
ors, 1122 
Bankruptcy,  1122 
Bill  of  lading  issued  by  carrier, 

1116 
Death  of  insured,  1123 
Deed  delivered  in  escrow,  1116 
Deed  with  defeasance,  1117 
Execution  sale,  1124 
Executory  contract  of  sale, 
Foreclosure  as  sale  or  alienation, 

1126-1128 
Incumbrance  as  sale  or  alienation, 

1120 
Interest  defined,  1116 
Invalid  or  inoperative  conveyance, 

1120 
Joint  owners,  transfer,  etc.,  1118 
Judgment  against  property  oitb* 
er,  1116-1117 
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INSURANCE  —  «mt»nu«d. 

Change  of  title  or  iatOTest  —  con- 
tinued. 
Judicial  sale,  1124 
Mortgagee  taking  possession,  1117 
Parol  lease,  1116 
Partition  of  premises,  1116 
FaxtneiBkip  transactions,  1121 
Part  of  property  transferred,  1117 
Reeeivei^p,  1122 
Reconveyance  to  assured,  1118 
Reservation  of  life  estate,  1116 
Sale  and  resale,  1116 
Stipulations  on  policy,  1115 
Substitution  of  trustee,  1116 
Void  conveyance,  1120 

Chattel   mortgage   as   incumbrance, 
1062 

Checks  in  payment  of  premiums,  964 

Children,  see  infra,  Parent  and  child 

Civil  war,  exception  in  fire  policy 

Coinsurance  clause,  1309 

Collusion  as  marine  risk,  1211 

Collusion  between  agent  and  appli- 
cant, 1178 

Commissioner  of  insurance  — 
Joinder  in  action  for  receiver,  857 
Power  to  prescribe  standard  poli- 
cy, 850 

Commission  merchant  as  having  in- 
surable interest,  913 

Commissions,  see   infra,   Insurance 
agents 

Compound  and  specific  policies,  ap- 
portionment of  loss,  1311 

Compromise  of  claim  to  insurance 
money,  1400 

Concealment  — 
Attempted  incendiarism,  1064 
Avoidance  of  policy  by,  1023 
Effect  on  delivery,  1023 
Forfeiture    by     concealment    of 

ship's  papers,  1089 
Intent  of  insured,  1025 
Knowle^e    of    facts    concealed, 

1025 
Materiality    of    facts    concealed, 

1024 
Use  and  occupancy  of  premises, 
1049 

Concurrent     insurance,     permission 
for.  1065 

Conditional  delivery  of  policy,  899 

Conditions  (see  also  intra.  Warran- 
ties and  misrepresentations)  — 


INSURANCE  —  eontinued. 
Conditions  —  continued. 

Breach   of   conditions   precedent, 
1037    , 

Health  of  insured  at  delivery  of 
policy,  900 
Confinement  to  house  by  accident, 

1318 
Conflict  of  laws,  892-894 
Conflict  of  laws,  assignment  of  life 

policy,  1006 
Consideration,  assignment  of  policy, 

1002 
Consideration  for  insurance,  957 
Constitution,  see  infra.  Mutual  in- 
surance companies 
Construction  of  policy  — 

Accompanying  papers,  934 

Application  as  affecting  construe- 
tion,  934 

Constitution  and  by-laws  of  mo- 
tual  company,  935 

Construction  by  parties,  936 

Custom  or  usage,  936 

Divisibility  of  contract,  929-942 

Duration  of  risk,  943 

Evidence  in  aid  of  construction, 
938 

Exchange  of  policy,  943 

Favor  of  insured,  926-932 

Indorsement,  933 

Intent  of  parties,  925 

Liberal  construction  to  effectuate 
intent,  926 

Loan  provisions,  942 

Marginal  matter,  933 

Pamphlets,  934 

Parol  modifications,  939 

Pasters,   934 

Practical  construction,  936 

Printed  matt^,  933 

Prior  decisions,  932 

Renewals,  943 

RiderF,  934 

Rules  of  construction,  925 

Running  policies,  943 

Slips,  933 

Standard  policy,  932 

Written  and  printed  matter,  933 
Constructive  total   loss,   see   infra, 

Total  loss 
Contents  of  buildings  covered  by  in- 
surance, 955 
Contiguous  buildings,  1149 
Contraband,   officers   of  belligerent 

government  as  passengers,  1087 
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INSURANCE  —  eontitHud. 
Contract   of  insaranM,  M*  infra, 
Requisites   and  vali&ty  of  ooo- 
tract 
Contractora  as  having  insurable  in- 
terest, 914 
Contracts  — 
Particular  contracts  as  insurance 

policies,  840 
Restraint  of  trade,  86S 
Contract  to  insure,  879 
Contribution  between  insurers,  1403 
Conveyances,  see  supra,  Gutnge  of 

title  or  interest 
Corporations — 
Creditors  as  having  insurable  in- 
terest in  life  of  ofiScers,  921 
Insurable    interest    in    corporate 

property,  912 
Insurable  interest  in  life  of  of- 
ficers, 021 
Corporators,  liability  for  corporate 

debts,  845 
Costs,  recovery  under  liability  poli- 
cy, 1323 
Cotenancy — 
Representation  of  sole  ownership, 

1060 
Transfers  between  joint  owners  as 
affecting  insurance,  1118 
Counterclaim  against  loss  under  fire 

policy,  1313 
Cousins,  insurable  interest,  922 
Covenant,  action  of  on  policy,  1411 
Credit  insurance,  1272 
Creditors  (see  »Jso  infra.  Insolven- 
cy)— 
Beneficiaries  in  life  policy,  1386 
Insurable  interest  in  debtor's  life, 

924 
Policy  holders  as  creditors,  853 
Customs,  see  infra.  Usages  and  cus- 
toms 
Damages  — 
Breach  of  contract  of  insurance, 

853, 1014 
Cancellation  of  policy,  1014 
Refusal  to  pay  loss,  1402 
Daughter-in-law,  insurable  interest, 

922 
Death  — 
Effect  of  death  of  beneficiary,  1378 
Fire  policy  as  affected  by,  1123, 

1366 
Proof  of,  1445 
•  Debtors,  see  supra,  Creditors 


INSURANCE — eo»(M«««L 
Decedents'  estates  — 

Creditor  as  having  iosanMe  in- 
terest, 912 

Executor  as  having  insurable  in- 
terest, 912 

Policies  issued  to,  884,  1367 
Decisions  as  influencing  construction 

of  poUey,  932 
Deductions  from  cost  of  repairing 

vessel,  1298 
Defaults  (see  also  infra,  Lapse  of 
policy)  — 

Nonpayment  of  preniinms,  975- 
988 

Paid  up  insurance,  990-996 

Reinstatement  of  policy,  988-990 
Defeasance,  see  supra.  Change  of 

title  or  interest 
Definitions  — 

Abandonment,  1277 

Accident,  1238 

Accident  insurance,  840 

Deviation,  1089 

Fire,  1216 

Insolvency,  852 

Insurance,  839 

Inventory,  1142 

Life  insurance,  840 

Misrepresentations,  1021    , 

Policy  of  insurance,  839 

Promissory  warranty,  1082 

Property  insurance,  840 

Representations,  1021 

Sunstroke,  1248 

Unoccupied,  1103 

Vacant,  1103 

Valued  policies,  1295 

Warranties,  1026 

Wound,  1240 
Delay  as  deviation,  1091 
Delivery  of  policy,  897-900 
Doiial  of  liability  as  waiver  of  ap- 
praisal, 1358 
Dependents,     beneficiaries    in     life 

policy,  1385 
Deposits,  foreign  corporations,  865 
Destruction  of  buildings  to  prevent 

conflagration,  1218 
Detention  in  port  as  deviation,  1091 
Deviation  — 

Avoidance  of  danger,  1091 

Cai^o  affected  by  wairanty,  1090 

Definition,  1089 

Delay  as  deviation,  1091 

Detention  in  port,  1091 
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INSUBANGS  —  eonttnwei. ' 
Deviation  —  continued. 

Fear  of  capture,  1206 

Jnstification,  1091-1093 

MiseellaneooB  acts,  1090 

Perils,  avoidance  of,  1092 

Permission  to  deviate,  1093 

Question  of  law  or  fact,  1090 

Taking  aboard  goods  for  another 
port,  1090 

Towage  of  other  vessels,  1091 

Trial  trip,  1090 

Warranty    applicable    to    inland 
waters,  1089-1090 

What  constitutes,  1090 
Diligence,  see  infra,  Negligence 
Directors,  personal  liability  for  cor- 
porate debts,  846 
Disability  clause,  996 
Disability  immediately  following  in- 

jurj',  1265 
Discbarge  of  liability  ^(see  also  in- 
fra, Payment  of  loss)  — 

Compromise,   1400 

Election    to    rebuild    or    replace, 
1396-1399 

Pajnnent  of  loss,  1399-1403 

Receipt,  effect  of,  1390 

Release,  1400 
Discrimination  — 

Foreign  corporations,  861 

Rates,  860 
Disease  (see  also  supra,  Accident  in- 
surance;   infra,    Health   insur- 
ance) — 

Exception  in  accident  policy,  1244 

Warranty  as  to  exposure,  1068 
Dishonesty  of  employees  as  subject 

of  insurance,  886 
Disorderly  houses,  furniture  of  as 

subject  of  insurance,  888 
Dissolution  (see  also  infra,  Insolven 

cy)  — 

Distribution  of  assets,  849 
Forfeiture  of  franchise,  856 
Insurance  commissioner  as  party 

to  proceeding,  857 
Proceedinf!:s  against  insolvent  com 
pany,  853 

Distribution  of  assets  on  dissolution, 
849 

Dividends  declared  out  of  unearned 
premiums,  845 

Divisibility  of  contract,  939-942 

Divorce,  righte  of  beneficiary  as  af- 
fected by,  1380 


INSURANICB  —  continued. 

Dtfing  business,  what  constitutes,  866 
Double  insurance  distinguished  from 

reinsurance,  1446 
Drafts  in  payment  of  premiums,  964 
Drowning  while  bathing  as  acciden- 
tal, 1240 
Drunkenness,  representations  as  to 

habits,  1078 
Duelling,  exception  in  life  policy, 

1225 
Duress  in  assignment  of  policy,  1003 
Dynamite  on  premises,  1111 
Earthquake  as  excepted  risk,  1220 
Easement  as  insurable  interest,  913 
Electricity  as  causing  fire,  1217 
Elevators,  injury  to  passenger,  1241 
Embezzlement,  see  infra,  Fidehty  in- 
surance 
Employers'   liability   insurance,  see 

infra.  Liability  insurance 
Endowment  policy  — 

Beneficiaries,  1377 

Validity,  887 
Equity  — 

Enforcing    ineffectual   change   of 
beneficiaries,  1392 

Insurable    intierest    in     equitable 
property,  911 

Reformation  of  policy,  902-905 
Escrow,  see  supra,  Change  of  title 

or  interest 
Estoppel  (see  also  infra.  Waiver  of 
forfeiture)  — 

Denial  of  insurable  interest,  909- 
910 

Failure  to  read  policy,  961 

Payment  of  loss,  1399 

Payment  of  premiums  with  knowl- 
edge of  fraud,  1020 

Pleading  ultra  vires,  891-892 

Suicide  as  ground  of  forfeiture, 
1234 
Evidence  — 

Admissibility  in  actions  on  poli- 
cies, 1438 

Admissions  and  declarations,  1438 

Aid  to  constmction,  938 

Assignment  of  policy,  1003 

Burden   of   proof   as  to   suicide, 
1235 

Burden  of  proof  in  action  on  poli- 
cy, 1434 

Damage  to  property,  1440 

Notice  of  maturity  of  premiums, 

.   986 
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INSURANCE  —  continued. 
Evidence  —  continued. 
Ownership   o£  insured   property, 

1440 
Ownership  of  property,  1053 
Parol  evidence  of  omissions  fiom 
Application,  1176 
,     Payment  of  premiums,  968 

Policy  or  contract,  proof  of,  1439 
Presumptions  in  action  on  policy, 

1434 
Proofs  of  loss,  admissibility  o^ 

1442 
Reformation  of  policy,  903 
Seaworthiness  of  vessel,  1046 
Sufficiency  as  to  suicide,  1237 
Weight  aud  sufficiency,  1445 
Examination   of  insured  or  books, 

1198 
Excepted  risks,  see  infra,  Risks  and 

causes  of  loss 
Exchange,  element  of  loss  under  ma- 
rine policy,  1299 
Executions  — 
Creditor  as  «nliUed  to  fire  insur- 
ance monejr,  1365 
'     Sale   as   terminating   fire   policy, 
1124 
Executors    and   administrators,    see 

supra.  Decedents'  estates 
Executory  contract  to  insure,  879 
Expenses  during  repair  of  vessel, 

1300 
Explosions  — 
Blowing  up  buildings  to  prevent 

conflagration,  1218 
Fire  insurance  as  covering  explo- 
sions, 1218 
Insurance  against,  1271 
lighted  match  or  candle  as  fire 

causing  explosion,  1219 
Marine  loss  by,  1205 
Explosives  on  premises,  1110-1111 
Exposure,  see  supra,  Accident  insur- 
ance 
Extended   insurance,   990-996 
Extent  of  loss  or  liability  — 
Abandonment  as  affecting  liabili- 
ty, 1277-1290 
Accident  insurance,  1315 
Actual  total  loss  in  marine  insur- 
ance, 1275 
Amount   of  interest   of   insured, 

1296 
Boiler  insurance,  1320 
Burglary  insurance,  1320 


INSURANCE  —  continuei. 
Extent  of  loss  —  continued. 

Constructive  total  loss,  1276 

Constructive  total  loss  in  marine 
insurance,  1276 

Deductions  from  cost  of  repairs, 
1298 

Duties  of  parties  after  loss,  1299 

Duty  of  insured  after  loss  under 
file  policy,  1313 

Exception  of  particular  average  or 
partial  loss,  1292 

Exchange,  1299 

Expenditures,  1300 

Expenses  during  repair  of  vessel, 
1300 

Fidelity  insurance,  1320 

Fire  insurance,  1301 

General  average  contribution,  1293 

Hail  insurance,  1320 

Health  insurance,  1315 

Interest  of  insured  under  fire  poli- 
cy, 1307 

Interest  on  amount  of  loss,  1313 

Interest  on  bottomry  bond,  1300 

Liability  insurance,  1321 

Life  insurance,  1314 

Loss  of  freight  or  profits,  1298 

Loss  of  rent,  1308 

Marine  insurance,  1275 

Memorandum  clause  limiting  lia- 
bility, 1290 

Other  insurance,  1296 

Premiums,  1299 

Salvage,  1299 

Set-off  and  counterclaim,  1313 

Set-off  under  life  policy,  1314 

Sue  and  labor  clause,  1300 

Total  loss  under  fire  policy,  1302 

Valued  policies,  1295 

Value  of  property  insured  against 
fire,  1304 

'Wages  of  crew   during   repairs, 
1300 
Factor  as  having  insurable  interest, 

914 
Factories  — 

Ceasing  to  operate,  1097 

Operation  at  night,  1097 
Failure  of  insured  to  read  policy, 

961 
FamUy   history,   statements   aa   to, 

10?6 
FiancS  as  having  insurable  interest, 

921 
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INSURANT  —  eontinued. 
Fidelity  insnranoe  — 
Embenlement,  1267 
Extent  of  loss  or  liability,  1320 
Lareeny,  1267 

Promissoiy  wammties,  1150 
Risks  and  causes  of  loss,  1267 
Warrantiefl    and    representations, 
1066 
Fitting  (see  also  srtpra,  Accident 
insoianee) — 
Cause  of  death,  1226 
Exception  in  life  policy,  1225 
Firearms,  see  infra.  Weapons 
Fire  as  cause  of  marine  loss,  1204 
Fire  insurance  (see  also  supra.  Dis- 
charge of  liability;  infra.  Pay- 
ment of  loss;   Prohibited  arti- 
cles)— 
Alteration  of  buildings,  1095 
Amount  recoverable,  1301 
Apportionment  betwe^i  compound 

and  specific  policies,  1311 
Assignment  of  policy,  effect,  1007 
Average  clause,  1303 
Blanket    policy,    liability    under, 

1303 
Building  on  land  not  owned  by 

insnzed,  1061 
Cancellation  of  policy  1008 
Change  in  use  of  building,  1099 
Change  of  possession,  1129 
Change  of  title  or  interest,  1114- 

1128 
Chemicals  used  to  extinguish  fire, 

1217 
Coinsurance  clause,  1309 
Concealment  of  attempted  incen* 

diarism,  1064 
Damage  in  attempting  to  prevent 

loss,  1215 
Danger  from  incendiarism,  1064 
Death  of  insured  before  loss,  1366 
Description  of  property  as  war- 
ranty, 1048 
Destruction  of  buildings  to  pre- 
vent conflagration,  1218 
Duration  of  risk,  944 
Duty  of  insured  after  loss,  1313 
Dwellinghouses,      misrepresenta- 
tion as  to,  1049 
Earthquake  as  excepted  riqk,  1220 
Electricity  causing  fire,  1217 
Employment    of    medianies    on 
premiseB,  1090 


INSUBANCE  —  contiMued. 
fire  uisuranee  —  eontinued. 
Ereetion  or  oeeapation  of  ne^k- 

boring  buildings,  1094 
Exploeion  caused  by  fire,  1218 
Explomve  goods  as  subject  to  in- 
surance, 1219 
Extent  of  interest  of  insured,  1307 
Extent  of  loss  or  liability,  1301 
Fall  of  building,  1100,  1215 
Fire  defined,  1216 
Floating  poh.ey,  1131 
Qovemmental  acts  excepted,  1222 
Hostile  or  friendly  fire,  1216 
Husband  or  wife  as  owner,  1055 
Indenmity,  1365 

Invasion  or  insurrection  as  except- 
ed cause  of  loss,  1221 
Joint  property,  1060 
Liien  as  affecting  title,  1057 
Lien  on  premises  as  affecting  right 

to  insurance  money,  1365 
"Lightning    clause"    as    affecting 

liabilify,  1217 
Lightning,  injury  by,  1217 
Location  of  insured  property,  956, 

1219 
Loss  of  profits  00  leases,  1302 
Merchandise,  954 
Military  power  as  excepted  cause 

of  loss,  1221 
Miscellaneous  promissory  warran- 
ties, 1148 
Miscellaneous    provisions    as    to 

title,  1054 
Mortgage  as  affecting  title,  1057 
Occupancy  of  premises,  1049 
Operating  factory  at  night,  1097 
Order  of  eivU  authority  causing 

fire,  1222 
Origin  of  fire,  1219 
Other  insurance,  1065,  1309 
Overheating    aa   fire   loss,   1216- 

1217 
Ownership   of   insured  property, 

1051-1061 
Partnership  property,  1060 
Policy  as  personal  contract,  1365 
Precautions  against  fire,  1064 
Prohibited  articles,  1107-1114 
Property  insurable,  952-957 
Prorating,  1310 
Proximate  cause,  1216 
Removal  of  goods,  1114,  1215 
Rents,  loss  of,  1308 
Repairing  buildings,  1096 
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INSURANCE  —  eoHlmued. 
Fire  ingnranee  —  eontinitad. 
Rioting  as  excepted  riak,  1221 
Bisks  and  causes  of  leas,  1216- 

1224 
Sale  of  property  as  transfer  of  in- 
surance, 1007 
Set-off  against   amount  of  loss, 

1313 
Smoke  causing  damage,  1217 
Smoking  on  premises,  1064 
Sole  and  unconditional  ownership, 

1052 
Sprinkler  system,  1131 
Steam  mgine  on  insured  premises, 

1131 
Stock  in  trade,  054 
Subjects  of  insurance,  952-957 
Successive  losses,  1301 
Things  insurable,  952-957 
Title  to  insured  property,  1051- 

1061 
Total  loss,  1302 
Trust  property,  1065 
Use  and  occupancy  of  premises, 

1049 
Vacancy  of  premises,  1049 
Valued  policies,  1305 
Value  of  property,  1050,  1304 
Vendor  or  purchaser  as   owner, 

1058 
Vicinity  of  other  buildings,  1048 
Water    used    to    extinguish    fire, 

1217 
Fires    (see  also  infra.  Precautions 

against  fires) — 
Concealment  of  attempted  incen- 
diarism, 1064 
Danger  from  incendiarism,  1064 
Definition,  1216 

Fall  of  building  causing  fire,  1100 
Hostile  or  friendly  fire,  1216 
Investigation  of  fires,  858 
Lightning  causing  fire,  1217 
Precautions  against  fire,  1064 
Scuttling  ship  to  extinguish  fire, 

1205 
Fits,  provision  in  aeeident  policy, 

1248 
Foreign  corporations  — 
Admission  to  state,  861-868 
Agents  as  subject  to  punishment, 

867 
Agents  assuming  to  aet,  873 
Combinations  affecting  rates,  868 
Deposits  by,  865 


INSURANCE  —  MnttntMd. 
Foreign  corporations  —  continued. 
Discrimination  against,  861 
Doing  business  in  state,  865 
Form  of  business  as  affecting  ad- 
mission, 864 
License  fees  and  taxes,  864 
license  to  do  business,  861-868 
Noncompliance  with  statutes,  866 
Regulation  generaUy,  861 
Reports  and  deposits,  865 
Retaliatory  legislation,  863 
Forfeiture  of  policy,  see  infra,  War- 
ranties and  representations 
Forfeitures  (see  also  supra.  Devia- 
tion;   infra,    Life    Insurance; 
Prohibited  articles;  Waiver  of 
forfeiture;  Warranties  and  rep- 
resentations) — 
Additional  insurance,  1135 
Burden  of  proof,  1435 
Ceasing  to  operate  factory,  1097 
Change  in  use  of  building,  1099 
Change  of  title  or  interest,  1114- 

1128 
Collusion  between  agent  and  ap- 
plicant, 1178 
Emplo3rment     of     mechanics     on 

premises,  1096 
FaU  of  building,  1100 
Incumbrances  on  insured  proper- 
ty, 1129 
Keeping  or-- use  of  prohibited  ar- 
ticles, 1107-1114 
Nonpayment  of  premiums,  975- 

988 
Pleading  forfeiture,  1431 
Reinsurance  contracts,  1450 
•  Repairing  buildings,  1096 
Vacancy  of  buildug,  1101 
Form  of  contract,  see  infra,  Requi- 
sites and  validity  of  contract 
Franchises,  forfeiture  of,  856 
Fraud   (see  also  infra,  Warranties 
and  representations)  — 
Collusion  between  agent  and  ap- 
plicant, 1178 
Diligence  to  discover,  1020 
Mortgage  proc:ured  by  fi«ud  as 

incumbrance,  1063 
Payment  of  loss  procured  by,  1400 
Trade  talk,  20 

Use  of  fraudulent  ship's  papers, 
1089 
Fraudulent  conveyances,  grantee  aa 
sole  and  nnoonditi<HiaI  owner,  1053 


Digitized  by 


Google 


1604 


WDEX 


INSnUANCE  —  continues. 
Fraight,  liability  of  insurer  of  «*IS0, 

1298 
Qas,  inhalation  of,  1252 
Qood  faith,  see  infra,  Intent 
Ck>vemmental  acta,  ezcepti(»  in  fire 

policy,  1222 
Grandfather,  insurable  interest,  922 
Guaranty  as  insurance,  841 
Guaranty  insurance,  subrogation  of 

insurer,  1408 
Gunpowder  on  premises,  1111 
Habits  of  insured,  1078,  1153 
Hail  insurance,  extent  of  liability, 

1320 
Hazard,  increase  of,  1145-1148 
Hazardous  risks  on  premises,  1109 
Health  — 
Excuse  for  nonpayment  of  pre- 
miums, 987 
Exposure  to  disease,  1068 
Grood  health,  warranty  of,  1068 
Representations  as  to,  1068 
Sound  health,  warranty  of,  1068 
Health  insurance  — 
Bodily    infirmity,    misrepresenta- 
tion as  to,  1072 
Change  of  habits,  1153 
Change  of  occupation,  1151 
Change  of  residence,  1154 
Disease  within  health  policy,  1249 
Exception  as  to  disease  caused  by 

injury,  1249 
Extent  of  loss  or  liability,  1315 
Family  history,  1076 
Habits  of  insured,  1078 
Illness,  misrepresentations  as  to, 

1071 
Injuries,  misrepresentations  as.  to 

1072 
Insanity  as  sickness,  1249 
Marriage  of  insured,  1077 
Medical'  attendance,  1074 
Name  of  insured,  1068 
Occupation  of  insured,  1077 
Physical     condition    of    insured, 

1068-1076 
Promissory  representations,  1151- 

1155 
Relationship  or  interest  of  bene- 
ficiary, 1079 
Specific  diseases,  1073 
Heart   affections   as  accident,   1239 
Heir  as  having   insurable  interest, 
912-913 


INSURANCE  —  eontmued. 

Hernia,  provisions  in  aecidmt  p(^- 
cy,  1247 

Bmory  of  insurance  business,  843 

House  of  ill  fame,  furniture  of  as 
subject  of  insoranee,  888 

Husband  and  wife  — 
Assignment  of  policy  on  husband's 

life,  999-1001 
Insurable  interest  in  life,  923 
Insurable  interest  in  wife's  prop- 
erty, 917 
Insurance   by  husband  of  wife's 

property,  1055 
Joint  interest  in  property,  1055 

Illegal  enterprises  as  vitiating  in- 
surance, 887-889 

Immediately,  death  by  accident,  1264 

Impairment  of   obligation   of   con- 
tracts, change  of  plan,  850 

Incapacity   as  excuse   for   nonpay- 
ment of  premiums,  987 

Incendiarism,  concealment  of,  1064 

Income,  guaranty  of  as  insurance, 
841 

Incontestable  clause  as  affecting  ex- 
cepted risks,  1226 

Increase  of  risk,  consult  of  agent, 
872 

Incumbrances  — 
Provisions  against,  1129 
Renewal  or  change  of  form,  1130 
Warranty  or  representation  as  to, 

1061 
^liat  constitutes,  1130 

Indemnity  — 

Fire  insurance  as  indemnity  con- 
tract, 1365 
Physicians   insured   against   suits 
for  malpractice,  842 

Indorsement  — 
Construction,  933 
Loss  payable  indorsement,  1179 
Waiver  indorsed  on  poUcy,  1179 

Infants  — 
Power  to  make  insurance  contract, 

884 
Warranty  by  infant,  1033 

Inflammable  substances  on  preroiaes, 
1106 

Injunction    against   insolvent   com- 
pany, 853 

Injuries   (see  also  supra,  Acddent 
insurance)  — 
Misrepresentations  as  to,  1072 
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Insanity  — 
Excuse  for  nonpttymoit  of  premi- 
ums, 987 
External  and  Tiable  ai^,  1251 
Sickness    mtiiin    health    policy, 

1249 
Snieide  while  insane,  1264 
Insolvency  — 
Breach  of  contract  of  insoranoe, 

85»-S54 
Debtor's  insolvency  as  subject  of 

insorance,  888 
Definition  of  insolvency,  852 
Directors'  liability  for  corporate 

debts,  845 
Insorance  against  loss  by,  841 
Participation  of  policy  holders  in 

distribution,  855 
Policy  holders'  lights,  853 
IVeminm  notes  as  enforceable  by 

receiver,  856 
Premiums  returnable,  858 
Presentation  of  claims,  856 
Priorities,  855 

Proceedings  to  dissolve,  853 
.  Set-off,  855 
Valuation  of  policies,  853 
What  constitutes  insolvency,  852 
Insurable  interest  — 
Advances  by  factors,  914 
Assignment  to  person  without  in- 
terest, 907 
Bailees,  913 
Brother  and  sister,  923 
Carriers,  913-914 
Commission  merchants,  913 
Contractors,  914 
Creditors,  912 
Easements,  913 
Equitable  title,  911 
Estoppel  to  deny,  909-910 
Husband  and  wife,  917,  923 
Judgment  creditors,  912 
Knowledge  of  want  of,  1167 
Landlord  and  tenant,  915 
Life  insurance,  919-925 
Marine  insurance,  918 
Mechanics'  lienholders,  912 
Mortgagee  under  union  mortgage 

clause,  909 
Mortgagor   and   mortgagee,   906, 

915 
Nature  and  extent  of  interest  in 

property,  910 
Necessity,  905 

B.  C.  L.  VoL  XIV.— 95. 


INSURANCE  —  continued. 
Insurable  interest  —  continued, 

Partnenhip  property,  911 

Party  wall,  913 

Patent  righU,  913 

Payment   to    person   without   in- 
surable interest,  1400 

Persons  haying  interest,  911 

Property  insurance,  910-919 

Public  policy,  910 

Purchaser  at  judicial  sale,  912 

Raib»ad  liability  for  fires,  913 

Relationship     creating     interest, 
919-926 

Revenue  stamps,  913 

Rights  of  parties  to  wager  policy, 
909 

Stockholders,  912 

Termination  before  death  of  in- 
sured person,  906 

Trustees,  912 

Vendor  and  purchaser,  916 

Wager  policies,  905,  909 

Warehousemen,  913 
Insurance  agents  (see  also  infra,  lu- 
surance  brokers)  — 

Agency  for  both  parties,  876 

Agency  for  insured,  875 

Apparent  authority,  872 

Application  made  out  by  agent, 
1174 

Assistants,  875 

Authority  in  general,  871-873 

Authority  to  accept  risk,  897 

Clerks,  875 

Compensation,  869-871 

Consent  to  changes  in  contract, 
872 

Correction  of  policy,  904 

Discharge,  869 

Duration  of  agency,  869 

FLxing  rates  of  premium,  872    ■ 

Interest  in  property  injured,  873 

Knowledge'  imputable  to  insurer, 
1167 

Liability  to  assured,  874 

Liability  to  company,  874 

Local  customs,  872-873 

Modification    of    contract    before 
delivery,  889 

Negligence  in  sending  in  applica- 
tion, 896 

Notice  of  cancellation,  1010 

Notice  of  revocation  ot  auQunitj, 
869 

Oral  contracts,  881 
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INSURANCE  —  continued. 
Insurance  agents  —  continued. 

Pouishment  of  agenta  of  foreigii 
companies,  867 

Satification  of  unauthorized  acta, 
875,  957 

Recital  in  policy  of  agency  for  in- 
sured, 1175 

Regulation  of,  858 

Representation  as  binding  insurer, 
872 

Representation    of    both    parties, 
876 

Revocation  of  authority,  869 

Secret    limitations    on    authority, 
871 

Statements  operating  as  waiver  of 
forfeiture,  1181 

Subagents,  875 

Territorial  limits  of  authority,  880 

Waiver  of  policy  provisions,  1156- 
1166 

Written   authority   as   requested, 
869 
Insurance  brokers   (see  also  supra, 
Insurance  agents)  — 

Agency  for  boUi  parties,  869 

Compensation,  869-871 

Definition,  868 

Liability  of  agents,  877 

Notice  of  cancellation,  1010 

Regulation  of,  858 

Waiver  of  policy  provisions,  1157 
Insurance  commissioner,  see  supra, 

Commissioner  of  insurance 
Insurance  companies    (see  also  su- 
pra. Foreign  corporations;  in- 
fra. Stock)  — 

Banking  powers  prohibited,  846 

Business    restricted    to    corpora- 
tions, 857 

Change  of  plan  as  impairing  ob- 
ligation of  contracts,  850 

Duration  of  corporate  existence, 
844 

Formation,  844 

Organization,  844-852 

Stock   corporations,   organization 
of,  844-846 

Term  of  corporate  existence,  844 

Trust  fund  doctrine,  844 

UU<v  vi-^  oontracts,  891 
Insurance  detintsu,  839 
Insurrectiou,  exception 'in  fire  poli- 
cy, 1221 


INSURANCE  -~  continued. 
Intent  — 

Concealment  of  facts,  1025 
Construction  of  pcHej,  925 
Presumptioa  of  intent  to  wah« 

forfeiture,  1166 
Untrue  representations,  1069 
Intentional  injuries,  see  supra,  Ac- 
cident insurance 
Interest  (see  also  supra.  Change  of 
title  or  interest;  Insurable  in- 
terest) — 
Liability  of  insurer  for  interest, 

1313 
Nonpayment  of  interest  on  loan, 

979 
Pleading  title  or  interest  of  in- 
sured, 1430 
Recovery    under   liability   policv, 
1323 
Interpretation,  see  supra.  Construc- 
tion of  policy 
Intoxicating  liquors  ^s  subject  of  in- 
surance, 888 
Intoxication  — 
Death  of  insured  while  intoxicat- 
ed, 1225 
Excepted  riak  in  accident  policy, 

1245,  1253 
Representations  as  to  habits,  1078 
Invasion,  exception   in  fire   policy, 

1221 
Inventories    of    insured    property, 

1142 
Investigation  of  fires,  858 
Iron  safe  clause,  1139,  1144 
Jettison   as   cause   of  marine   loss, 

1204 
Joint  tenants,  representation  of  sole 

ownership,  1060 
Judgment  Uen  as  insurable  interest, 

912 
Judgments  — 
Effect  as  changing  title  or  interest, 

1116-1117 
Payment  by  insured  under  liabil- 
ity policy,  1323 
Judicial  sales  — 
Termination  of  fire  policy,  1124 
Title    of    purchaser   before   con- 
firmation, 1054 
Jumping,  injury  caused  by,  w  ac- 
cidental, 1240 
Jurisdiction  — 

Actions  on  policies,  1415 
Reformation  of  policy,  904 
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INSURANCE  —  eontinmetL 
Justice,  death  at  hands  o^  1227 
Keeping  prohibited  artides,  see  in- 

f  ra,  Proliibited  articles 
Kraosene  on  premises,  1111 
Killing  of  insured   by   beneficiary, 

1228 
Knowledge    (see    also    infra,    No- 
tice) — 
Facts  concealed  by  insured,  1026 
Failure  to  make  inquiries,  1185 
Falsity  of  representation  known 

to  insurer,  1169 
Imputed  knowledge,  1167 
Intent  of  insurer  to  violate  policy, 

1170 
Prohibited  articles   on   premises, 

1107 
Untruthfulness  of  representations, 

1069 
Waiver  of  forfeiture  as  depend- 
ent on,  1166 
Landlord  and  tenant  — 
Breach    of   warranty   by   tenant, 

1083 
Insurable  interest,  915 
Lease  as  affecting  change  of  in- 
terest, 1116 
Lessor  as  sole  and  unconditional 

owner,  1053 
Loss  of  profits  on  leases,  1302 
Rents,  loss  of,  1308 
Lapse  of  policy  (see  also  supra,  De- 
faulU)  — 
Restoration   by  payment  of  pre- 
mium, 986 
Larceny  (see  also  supra.  Fidelity  in- 
surance) — 
Indemnity  against,  841-842 
Leakage  — 
Insurance  against,  1271 
Peril  of  the  sea,  1212 
Leases,  see  supra.  Landlord  and  ten- 
ant 
Legal  execution  of  insured,  1227 
L^ee  as  having  insurable  interest, 

915 
Letters,  acceptance  of  offer  to  in- 
sure, 897 
Liability,  see  supra.  Discharge  of 
liability;   Extent  of  loss  or  lia- 
bility 
liability  insurance  — 
Beneficiaries,  1370 
Costs  of  suit  against  insured,  1323 


INSURANCE  ^  MmfttMMxi. 
liability  insurance  —  oontmtud. 

KxpaaaoB  of   successful   defense, 
1325 

Extent  of  loss  or  liability,  1321 

Interest  on  judgement  against  in- 
sured, 1323 

Note  of  insured  as  payment  of 
judgment,  1323 

Payment  of  judgment  by  insured, 
1323 

Risks  and  causes  of  loss,  1266 

Subrogation  of  insurer,  1408 
licenses    (see  also  supra.   Foreign 
corporations)  — 

Power  to  license,  858 
liens  — 

Broker's  lien  for  premiums,  878 

Deposit  of  policy  without  assign- 

.    ment,  1003 

Excuse  for  nonpayment  of  pre- 
miums, 987 

Fire  insurance  as  affected  l^  lien 
on  land,  1365 

Judgment   lien   as   insurable    in- 
terest, 912 

Premiums,  lien  for,  878 

Purchase  money  lien  as  incumb- 
rance, 1063 

Security  for  assessments,  974 

Subrogation   of   insurer   to   lien- 
holder's  rights,  1406 

Title  to  property  as  affected  by 
lien,  1057 
Life  insurance  (see  also  supra,  In- 
surable interest)  — 

Abortion  causing  death,  1226 

Age  of  insured,  1068 

Annual  insurance,  957 

Annual  premiums,  957 

Assignability  of  policy,  998 

Assignment  of  policy,  efi^eet,  lOOS 

Beneficiaries,    change    of,    1387- 
1396 

Beneficiaries,  dependents,  1385 

Beneficiaries,  eligibility  of,  1384- 
1387 

Beneficiary's  right  to  assign,  999 

Beneficiary  without  insurable  in- 
terest, 920 

Bodily    infirmity,    misrepresenta- 
tions as  to,  1072 

Brother,  insurable  interest,  923 

Building  association  insuring  life? 
of  member,  921 

Change  of  beneficiary,  1387-1396 


Digitized  by 


Google 


IMS 


tXfDBX. 


INSURANCE  ~  eontimud. 
Life  msorance  —  eontimulid. 
Chabgo  «f  hAbits,  1168 
Change  of  occupation,  1161 
Change  of  Meidnice,  1154 
Children  designated  as  beneficia- 
ries, 1374 
Conflicting  laws  as  to  assignment, 

1006 
Consent  of  insured,  889 
Corporation  insuring  life  of  of- 

fleers,  921 
Cousin,  insurable  interest,  922 
Criming  acts  causing  death,  1226 
Daughter-in-law,  insoxable  inter- 
est, 922 
Death  of  beneficiary,  1378 
Debtor  and  creditor,  insurable  in- 
terest, 924 
Deductions  from  amount  of  poli- 
cy, 1314 
Definition,  840 
Designation  of  beneficiary,  1371, 

1382 
Devisees  as  beneficiaries,  1373 
Divorce    as    affecting    rights    of 

beneficiary,  1380 
Duelling  as  excepted  risk,  1226 
Eligibility    of   beneficiary,   1384- 

1387 
Excepted  risks,  1225 
Extent  of  loss  or  liability,  1314 
Family  history,  1076 
Fiancee   as  having  insurable  in- 
terest, 921 
Fighting  as  excepted  risk,  1225 
Grandfather,     insurable    interest, 

922 
Habits  of  insured,  1078 
Health  of  insured,  900,  1068-1076 
Heirs  as  beneficiaries,  1373 
Husband   and   children   as   bene- 
ficiaries, 1375 
Illness,  misrepresentations  as   to, 

1071 
Incontestable  clause   as   alTeeting 

suicide,  1233 
Insurable  interest,  919-925 
Insurance,  misrepresentation  as  to, 

1072 
Intemperance  as  cause  of  death, 

1225 
Joint  insurance  for  survivor,  920 
Justice,  death  at  hands  of,  1227 
Killing  of  insured  by  beneficiary, 
1228 


INSURANCE  —  continued. 
Life  insurtoee  —  eontintted. 
Legal  ezeootion  of  insured,  1227 
Legal    repreaentatiTefl    of    bene- 

ieiaaies,  1372 
Marriage  of  insured,  1077, 1382 
Master  and  servant,  insurable  in- 
terest, 921 
Medical  attendance,  1074 
Military  service  as  avoiding  poli- 
cy, 1164 
Murder  of  insured  by  beneficiary, 

1228 
Name  of  insured,  1068 
Nephew,  insurable  interest,  922 
New  policy  as  change  of,  1393 
Notice  of  receipt  of  policy,  895 
Occupation  of  insured,  1077 
Parent   and   child,   insurable   in- 
terest, 922 
Partnerrfiip  insuring  life  of  part- 
ner, 921 
Personal  representatives  as  bene- 

fieiaries,  1372 
Phvsical    condition    of    insured, 

1068-1076 
Promissory  representations,  1151- 

1155 
Relationship  or  interest  of  bene- 
ficiary, 921-925,  1079,  1385 
Set-ofF  against  loss,  1314 
Sickness,  misrepresentations  as  to, 

1071 
Sister,  insurable  interest,  923 
Son-in-law,  insurable  interest,  922 
Specific  diseases,  1073 
Subrogation  of  insurer,  1408 
Suicide  of  insured,  1226, 1228 
Surrender  of  policy,  1015 
Termination  of  insurable  interest, 

906 
Tontine  fund,  accounting  for,  1314 
Uncle,  insurable  interest,  922 
Validity  recognized,  887 
Vested    interest    of    beneficiary, 

1376 
Violation  of  law  as  avoiding  poli- 
cy, 1225 
War  as  afilecting  liability,  1225 
Warranties    and    representations, 

1062-1083 
Wife  and  children  as  beneficiaries, 

1375 
Wife  or  widow  as  beneficiary,  1375 
Will  changing  beneficiary,  1394 
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INSURANCB  —  eantiHued. 
life  tenant  as  aole  and  imeonili- 

tional  owner  of  premises,  1063 
lAtt  tenaatfs  ri|;ht  to  inanred  prop* 

erty,  1366 
lightdng  materials  as  prohibiting  in- 
flammables, 1112 
lightning,  damage  by,  512 
lightning  rod  seller's  guaranty  as 

insurance,  842 
Limitation  of  actions — 

Commencement  of  aetion,  1422 
Computation  of  period,  1419 
Excusing  complianea  with  policy 

provisions,  1^0 
Provisions  of  policy,  1416 
Validity    of    poli^    limitationa, 

1417 
Waiver  of  limitation,  1423 
Limitation   of   liability,   see    infra. 

Partial  loss 
Lloyds  insurance  — 
Action  on  policy,  1415 
Regulation,  859 
Loan  contract  as  insurance,  842 
Loans  by  insurance  companies  — 
Authority  to  make  loans,  846 
Breach  of  contract  to  loan  money 

as  ground  of  rescission,  1020 
Nonpayment  of  interest  as  for- 
feiture of  insurance,  979 
Stipulations  in  policy,  942 
Forfeiture  of  right  to  loan,  942 
Location  of  insured  property,  955 
Location  of  property  as  warranty, 

1149 
Loss  (see  also  supra,  Adjustment  of 
loss;  Discharge  of  liability;  Ex- 
tent of  loss  or  liability;  infra. 
Notice  and  proof  of  loss;  Par- 
tial loss;  Payment  of  loas;  Pre- 
cautions against  fires;  Proofs  of 
loss;  Risks  and  eauses  of  loss; 
Total  loss)  — 
Assignment  of  elaim  for  loss,  1004 
Burden  of  proving  time  of  loss, 

1437 
Duties  of  parties  after  loss,  1299 
Expenditures  to  reduce  loss  under 

marine  policy,  1300 
Pleading  fact  of  loss,  1432 
Precautions  against,  1133 
Premiums    accepted    after    loss, 
1192 


mSUBANGE  —  MNttmiMl 
Loss — eomUtmei. 
Promise  to  pay  as  waiver  ot  for- 
feiture, 1196 
Proof  of  loss,  1441 
"Loss  payable  elaose,"  1037 
Maehineiy,  marine  loes  by  derange- 
ment of,  1205 
Mail,  acceptance  of  offer  to  insnre, 

897 
Marginal  matter  as  part  of  policy, 

933 
Marine  insurance  — 
Abandonment  by  insured,  1277- 

1290 
Acceptance  of  risk,  896 
Actual  total  loss,  1275 
Additional  cargo  as  increased  risk, 

1087 
Amount  of  premium,  958 
Approval  of  risk,  895 
Arrest  as  marine  risk,  1205 
Assignment  of  policy,  1087 
Average   loas,    duty   to    disclose, 

1040 
Barratry  as  marine  risk,  1209 
Belligerent  property,  1041 
Benc^ciaiy  of  policy  on  freight, 

1369 
Blockade  as  affecting  insurance, 

1207 
Blockade,   intent   to   run,    108&- 

1089 
Bottomry  bond,  interest  on,  1300 
Breach  of  warranty  of  seaworthi- 
ness, 1045 
Bursting  of  boiler,  1205 
Capture  of  vessel,  1206, 1275 
Collision  as  marine  risk,  1211 
•     Commencement  of  risk,  94& 
Commencement  of  voyage,  1041 
Concealment  as  affecting  contract, 

1023 
Concealment  as  to  paztieainterest- 

ed,  1039 
Concealment  of  facts,  1039 
Coneealmoit    of    diip's    papers, 

1089 
Constructive  total  loss,  1276 
Contraband,  officers  of  belligerent 

government,  1087 
Covenants    against    other   inmr- 

ance,  1087 
Deductions  from  cost  of  repairs, 

1298 
Derangement  of  machinery,  120S 
Detention  as  marine  ride,  1206 
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INSURANCE  —  continued. 
Marine  insurance  —  continued. 
Deviation,  1089-1094 
Disclosure  of  facts,  1039 
.  Duration  of  risk,  946-946 
Employment  of  pilot,  1044 
Evidence  of  seaworthiness,  1046 
Exceeding     registered      tonnage, 

1040 
Exchange  as  element  of  damages, 

1299 
Expenditures  to  reduce  loss,  1300 
False  clearance,  1089 
False  papers,  1040-1041 
Fire  as  cause  of  loss,  1204 
Fraudulent  papers,  1089 
<]kneral  average  contribution,  1293 
Uleg^ty  of  voyage,  1094 
Illicit  trade,  1094,  1207 
Implied  Trarranties,  1039 
Increased  ridt  of  capture,  1087- 

1088 
Inherent  causes  of  loss,  1212 
Insurable  interest,  918 
Insuring  freight  as  other  insur- 
ance, 1087 
Intent  to  run  blockade,  1088-1089 
Jettison  as  cause  of  loss,  1204 
Leakage,  1212 
Location  of  vessel,  1041 
Loss  by  thieves,  1209 
Master's     certificate     warranted, 

1041 
Mistake  in  name  of  vessel,  950 
Naming  vessel  in  policy,  1039 
National  character  of  vessel,  1040 
Neutrality  of  vessel,  1089 
Other  insurance,  1087 
Partial  laws,  1289-1299 
Passengers    as    additional    caigof 

1087 
Perils  of  the  sea,  1203 
Place  of  vessel,  1041 
Premiums,  958 
Premiums  as  element  of  damages, 

1299 
Prohibition  of  particular  ports  as 

warranty,  1088 
Promissory  representations,  1087- 

1095 
Proximate  cause  of  loss,  1202 
Bepairs  stipulated  for  in  policy, 

1040 
Representations,  1039-1048 
Restraint  as  marine  risk,  1206 
Return  of  premiums,  960 


INSURANCE  —  continued. 
Marine  insurance  —  continued. 
Rider  describing  vessel,  951 
Bisk  attaching  "lost  or  not  lost," 

878 
Risks  and  causes  of  loss,  1201- 

1215 
Running  policies,  943 
Sale  of  ship  by  master,  1280 
Salvage  as  risk  insured  against, 

1299 
Scuttling  ship  to  extingui^  fire, 

1205 
Seaworthiness    of    vessel,    1043- 
.       1048, 1213 

Ship's  husband's  authority  to  in- 
sure vessel,  890 
Ships'  papers,  1040 
Stowing  cargo,  implied  warranty 

of,  1039 
Stranding  of  vessel,  1212 
Subjects  insurable,  950 
Subrogation  of  insurer,  1408 
Sue  and  labor  clause,  1300 
Suspension  of  risk,  946 
Termination  of  risk,  946-949 
Things  insurable,  950 
Time  of  sailing,  1041 
Time    policy,    warranty    of    sea- 
worthiness, 1043 
Transshipment  of  goods,  1088 
Valued  policies,  1295 
Warranties,  1039-1048 
Wrongful   act   or   negligence   of 
owner,  master  or  crew,  1213 
Marriage  — 
Beneficiaries'  rights  as  affected  by 

marriage  of  insured,  1382 
Representations  as  to,  1077 
Restraint  of,  887 
Master  and  servant  (see  also  supra. 
Liability  insurance)  — 
Insurable  interest  in  life,  921 
Material  representations,  1U21-1022 
Mechanic's  Uen  as  insurable  interest, 

912 
Medical  attendance,  representations 
.    as  to,  1074 

Medical  examiner,  see  infra,  Physi- 
cians and  surgeons 
Members  — 

E^owledge  of  situation  and  by- 
laws presumed,  848 
Mutual  insurance  companies,  847 
Memorandum  danse,  see  infra,  Par- 
tial lost 
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INSURANCE  —  eontimted. 
Military,  acts  excepted  io  fire  policy, 

1221 
Military  service  as  avoiding  life  in- 
surance, 1154 
Misrepresentations,  see  infra.  War- 
ranties and  misrepresentations 
Mistake  — 
Ground  for  reforming  policy,  902 
Injury  caused  by  as  accidental, 

1240 
Payment  of  loss,  mistake  as  to, 

1399 
Payment  of  loss  to  wrong  person, 

1400 
Rescission  of  contract,  1019-1021 
Mortgages  — 

Avoidance  of  insurance,  1129  • 
Breach  of  warranty  as  aifecting 

mortgagee,  1084 
Effect  as  increasiag  hazard,  1147 
Fault  of  mortgagor  as  affecting 

mortgagee,  1038 
Foreclosure  as  terminating  insur- 
ance, 1126-1128 
Fraudulent   mortgage   as   incum- 
brance, 1063  I 
Insurable  interest  of  mortgagee, 

915 
•^oss  payable  clause,"  1037 
Parties  to  action  on  policy,  1427 
Policy  payable  to  mortgagee,  1368 
Possession  by  mortgagee  as  chang- 
ing title  or  interest,  1117 
Premiums   as   payable  by   mort- 
gagee, 901 
Rip;ht  of  mortgagee  to  insurance 

money,  1367 
Subrogation  of  insurer  to  mort- 
gagee's rights,  1406 
Support  and  maintenance  of  mort- 
gagee, 1063 
Title  to  property  as  affected  by 

mortgage,  1057 
tJnion  mortgage  clause,  909,  1038 
Unrecorded  mortgage  as  incum- 
brance, 1062 
Warranties  as  affecting  mortgagee, 

1037 
Warranty  or  representation  aa  to 
incumbranees,  1061 
Murder  — 
Accident  policy  as  covering,  1260 
Insured  murdered  by  beneficiary, 
1228 


INSURANCE  —  cowtintwA 
•Mutual  benefit  societies  — 

Certificate  as  policy  of  insuranee, 
840 

Character  as  insurance  compatty, 
840,  842 

Distinguished  from  mutual  insur- 
ance companies,  846 

Remedies  in  tribunals  of  associa- 
tion, 1354^1355 
Mutual  insurance  companies  (see  al- 
so supra,  Assessments)  — 

Amount  of  insurance,  949 

Assessments,  969-975 

Benefit  societies  disting^uished,  846 

By-laws,  848 

Change  of  plan,  850 

Constitution,  848 

Constitutiim  and  by-laws  aa  part 
of  insurance  contract,  935 

Distribution  of  assets  on  dissolu- 
tion, 849 

Injunction  against  exercise  of  cor- 
porate powers  by  insolvent  com- 
pany, 853 

Insolvency,  853 

Members,  847 

Oi^anization,  846 

Powers,  846 

Premium  notes  as  enforceable  by 
receiver,  856 

Premium  notes  distinguished  from 
capital,  851 

Premiums  as  common  fund,  846 

Rates  of  insurance,  850 

Special  funds,  851-852 

Surplus,  850 

Ultra  vires  contracts,  891-892 
Naptha  on  premises,  1111 
Narcotics,  use  of,  1078-1079 
N^ligence  (see  also  infra,  Precau- 
tions against  fires)  — 

Act  of  owner,  master  or  ere^  of 
vessel,  1213 

Agent's  n^ligence  ih  transmitting 
application,  896 

Boating  in  dangerous  waters,  1259 

Crossing  railroad  in  front  of  train, 
1259 

Dnty  to  avoid  aocidental  injury, 
1256 

Fire  caused  by  negligence  of  in- 
sured, 1223 

Handling  firearms,  1259 . 
Negotiations  for  settlement  as  waiver 

of  forfeiture,  1195 
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INSURANCE  —  continued. 
Nq>hew,  insurable  inter^,  922 
Night  wor^  iu  factories,  1097 
Notes,  see  infra,  Premiums 
Notice  (gee  also  supra,  Knowledge; 
infra,    Notice    and    proofs    of 
loss)  — 
Acceptance  of  application,  895 
Answers  in  former  appUcationa, 

U72 
Assessments,  980 
Cancelldtion    of    fire    insurance, 

1009-1016 
Consummation  of  contract  b^  no- 
tice, 898 
MaUing  notices,  1172 
Maturity  of  premiums,  980-986 
Nature  of  agent's  knowledge,  1173 
Refusal  of  risk,  896-897 
Waiver  of  forfeiture  as  dependent 
<Hi  knowledge,  1166 
Notice  and  proof  of  loss  — 
Accident  policy,  1327 
Acta  constituting  waiver,  1347 
Administrator  of  ins\ired  making 

proofs,  1336 
Admissibility  in  evidence,  1442 
Agent's  power  to  waive,  1346 
Arbitration    as    dispensing    with 

proofs  of  loss,  1353 
Assignee  of  policy  making  proofs, 

1336 
Blanks,  failure  to  furnish  as  waiv- 
er, 1348 
Breach  of  contract  to  renew  pol- 
icy, 1326 
Certificate  of  magistrate  or  attend- 
ing physician,  1341 
Compliance  with  policy,  1325 
Conduct  as  waiver,  1347 
Death,  notice  of,  as  part  of  proofs, 

1338 
Delay,  excuse  for,  1338 
Denial  of  liability  as  waiver,  1349 
Description  of  property,  1339 
Documentary    evidence,    produc- 
tion of,  1340 
Estimate  of  value,  1344 
Estoppel  to  require  proofs  of  loss. 
1345  ' 

Evidence  as  to,  1443,  1446 
Examination  of  insured,  1342 
Failure  to  object  or  state  objee- 

tioBS,  1351 
Porm  and  contents  of  notice,  1337 


INSURANCE  —  eotaiiuua. 
Notice  and  proof  of  lon  —  eontim- 

Fraud  or  false   aweaiine,   1340. 

1343 
Fraud  gt  agent,  1345 
Immediate  notice  of  accident,  1327 
Inspection    of   person    or    body. 

1343 
Interest  of  insured,  description  of. 

1339 
Legislative    power    to    dispense 

with,  1325 
Liability  policy,  1327 
Mortgagor   as   required  to   make 

proofs  of  loss,  1326 
Necessity,  1325 
Negligence  of  examiner,  1343 
Officers,  power  to  waive,  1346 
Over-estimate  of  loss,  1344 
Perjury,  1343 

Pleading,  1433  ' 

Reasonable  time  for,  1325 
Recognition  of  liabiUty  as  waiver. 

1349 
Renewal  of  policy,  breach  of  con- 
tract, 1326 
Requirement  as  to  time  as  condi- 
tion precedent,  1327 
Statement  as  to  cause  of  loss,  1339 
Sufficiency,  1335 
Time  of  making,  1328 
Waiver  of  proofs  of  loss,  1345 
Who  may  give  notice  and  make 

proofs,  1336 
Wife  making  proofs  for  husband, 
1336 
Occupancy  of  insured  premises,  1049 
Occupation  — 
Change  of,  1151 
Representations  as  to,  1077 
Officers  — 

Knowledge  imputable  to  insurer. 
1167 

Powers  generally,  845 

President's  powers,  845 

Statements  operating  as  waiver  of 
forfeiture,  1181 

Waiver  of  poliey  proviaons,  1166- 
1166 
Opinm,  use  of,  1078-1079 
Oral  contracts  of  inauraaee,  880-882 
Oiganization,  see  supra,  Insuiaiie* 

oompanies 
0th  jr  msunncd — 

Fire  policies,  1309 

Uarine  insanmee,  1087 
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INSURANCE  —  continued. 
Other  insurance  —  continued. 
Partial  loss  as  affected  by,  1296 
Permission  for  concurrent  insur- 
ance, 1065 
Pleading  aa  defense,  1434 
Provisions  of  fire  policies,  1065 
Representations  as  to,  1080,  1081 
Ownership  of  property  (see  also  sn- 
pra,  Change  of  title  or  inter- 
est) — 
Proof  of,  1440 

Representations  as  to,  1051-1061 
Paid  up  insurance  6n  default  in  pay- 
ing premiums,  990-996 
Parent  and  child,  insurable  interest, 

922 
Partial  loss   (see  also  infra,  Total 


Amount   of  interest  of  insured, 

1296 
Deductions  from  cost  of  repairs, 

1298 
Estimating  loss  on  open  policy, 

1290 
Exception  in  policy,  1292 
General  average  contribution,  1293 
Liability  limited  by  memorandum 

clause,  1290 
Limitation  of  liability  by  memor- 
andum clause,  1290 
Loss  of  freight  or  profits,  1298 
Memorandum  clause  limiting  lia- 
bility, 1290 
Other  insurance  as  affecting,  1295 
Right  of  recovery  for,  1289 
Yuued  policies,  1295 
Particular  average,  see  supra.  Aver- 
age; Partial  loss 
Particular    contracts    as    insurance 

policies,  840  , 

Parties  to  actions,  1425-1429 
Partition  as  change  of  title,  1116 
Partnership  — 
Conveyances  between  as  change  of 

title,  1121 
Insurable  interest  in  partnership 

property,  911 
Insurable  interest  in  partner's  life, 

921 
Ownership  of  firm  property,  1060 
Party  wall  as  giving  insurable  inter- 
est, 913 
Pasters  as  part  of  policy,  934 
Patents,  insurable  interest  in  royal- 
tiea,913 


INSURANCE  —  continued. 

Payment,  see  infra,  Premiuma 
Payment  of  loss  (see  also  supra,  Dis- 
charge of  liability;  in^ra,  Sub- 
rogation) — 
Assessments  to  pay  losses,  949 
Conditional  payment,  1399 
Damages  for   refusing   payment, 

1402 
Estoppel  to  deny  right  to  receive 

payment,  1399 
Fraud  in  procuring  payment,  1400 
Mistake  as  to  amount,  1399 
Mistake  as  to  person  entitled,  1400 
Payee  without  insurable  interest, 

1400 
Payment  designated  as  loan,  1399 
Receipt  as  showing  discharge  of 

liability,  1399 
Recovery  back  by  insured,  1400 
Subrogation  of  insurer,  1404 
Tontine  insurance,  1399 
Waiver  of  forfeiture,  1199 
Penalties,    discrimination    in    rates, 

860 
Perils  of  the  sea,  1203 
Physicians  and  surgeons  — 

Certificate  of  medical  examiner  as 
waiver  of  forfeiture,  1183 
'  Deviation  to  procure  medical  at- 
tendance, 1092 
False  answers  inserted  by  medical 

examiner,  1177 
False  answers  inserted  in  appli- 
cation by  physician,  1175 
Indemnity  against  suits  for  mal- 
practice, 842 
Medical  treatment  causing  injury 

as  accidental,  1253 
President's   authority   to   employ 

physician,  845 
Representations  as  to  medical  at- 
tendance, 1074 
Waiver    by    medical    examiners, 
1161 
Pilots,  implied  warranty  of  employ- 
ment, 1044 
Pipe  line  as  having  insurable  inter- 
est, 913-914 
Plate  glass  insurance  — 
Character  as  accident  insurance, 

842 
Risks  and  causes  of  loss,  1274 
Pleading  in  actions  on  policies,  1429- 
1434 
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INSURANOE  — continued. 
Poison  — 

Aeeidental  injury,  1240 

Ammonia  as  poison,  1262 

Bite  of  insect  causing  blood  poi- 
soning, 1252 

Blood  poisoning  as  accidental  in- 
jury, 1245 

Chance  contact  witli  poison  ivy  as 
accident,  1240 

Death  by,  as  caused  by  external, 
violent  and  accidental  means, 
1250 

Exception  in  accident  policy,  1251 

Overdose  by  mistake  as  accident, 
1251 

Putrid  animal  matter  as  poison, 
1252 

Septic  wounds,  1252 
Policy  (see  also  supra,  Application ; 
Cancellation,  surrender  or  re- 
scission; Construction  of  pol- 
icy; infra.  Renewal  of  policy; 
Requisites  and  validity  of  con- 
tract; Standard  policy;  Wager 
policies;  Warranties  and  repre- 
sentations) — 

Acceptance  or  rejection  by  in- 
sured, 901 

Amount  of  insnranee,  949 

Assignment  to  person  without  in- 
surable interest,  903 

Blanket  policy,  1303 

Compliance  with  terms  of  appli- 
cation, 901 

Compound  and  specific  policies, 
apportionment  between,  1311 

Constitution  and  by-laws  as  part 
of  contract,  935 

Correction  of  errors,  904 

Definition,  839 

Deliveiy,  897-900 

Error  in  description  of  property, 
1176 

Extended  insurance,  990-996 

Failure  of  insured  to  read,  961 

Floating  policy,  1131 

Forfeiture  for  nonpayment  of 
premiums,  975-988 

Form  of,  859 

Indorsements  as  part  of  contract, 
933 

Insolvency  as  cancellation,  853 

Intention  as  determining  delivery, 
898 

Marginal  matter  as  part  of  con- 
tract, 933 


msur- 


IN8URANCE  —  eonltnued. 
Policy  —  eontmved. 

Measure  of  damages  for  breach  by 

insolvency,  853-854 
Mutual  benefit  certificate,  840 
Paid  up  policy,  990-992 
Particular  contracts  as  insurance 

policies,  840 
Paster  as  part  of  contract,  934 
Pajrment  of  premiums  as  accept- 
ance, 901 
Prescribing  standard  policy,  859 
Proof  of,  1439 
Reformation,  902-905 
Reinstatement  after  default,  988 
Restoring  lapsed  policies,  986 
Rider  as  part  of  contract,  934 
Slips  as  part  of  contract,  933 
Surrender  as  waiver  of  forfeiture, 

1188 
Tontine  policies,  842 
Total  disability  clause,  996 
Valuation  on  insolvency,  853 
Valued  policies  in  marine  in! 

ance,  1295 
Valued  policy  in  fize  insurance, 

1305 
Void  policy,  ratification,  1155 
Wager  policies,  905 
Policy  holders   (see  also.  Insurable 
interest)  — 
Insolvency  as  affecting  rights,  853 
Membership  in  corporation,  845 
Bights  in  surplus  fund,  850 
Status  as  creditors,  853 
Possession,  change  of  as  affecting  in- 
surance, 1129 
Precautions  against  fires  — 

Representations  by  insured,  1064, 
,     1133 
Sprinkler    system    on    premises, 

1131 
Watchman,  1134 
Precautions  against  loss,  1133 
Premiums  (see  also  in&a.  Rates  of 
insurance) — 
Acceptance  as  waiver  of  forfei- 
ture, 1189-1192 
Amount,  958 

Broker's  lien  for  premiums,  878 
Burden  of  proving  nonpayment, 

1437 
Cancellation  of  debt  of  agent  «a 

payment,  965 
Checks  in  payment,  964 
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INSURANCE  —  comtinuea. 
Premiams  —  eontinued. 

Collection      as     ratification      of 
agent's  acts,  957 

Consideration  for  insurance,  957 

Customary  receipt  after  maturity, 
U84 

Demand  as  waiver  of  forfeiture, 
1192 

Dividends    declared    out    of    un- 
earned premiums,  845 

Duty  of  beneficiary  as  to  payment, 
118S-1189 

Element  of  loss  under  marine  pol- 
icy, 1299 

Evidence  of  payment,  968 

Excuse  for  nonpayment,  986 

Extension  of  time  of  payment,  986 

Failure  to  return  as  waiver  of  for- 
feiture, 1193 

Dlness  as  excuse  for  nonpayment, 
987 

Incapacity  as  excuse  for  nonpay- 
ment, 987 

Insanity   as   excuse  for  nonpay- 
ment, 987 

Insolvency  as  defense  in  action  on 
premium  note,  855 

Issuance   of  policy   before   pay- 
V  ment,  1185 

Medium  of  payment,  963-965 

Mortgagee's  duty  to  pay,  901 

Nonpayment  as  forfeiting  right  to 
loan,  942 

Nonpayment  as  ground  of  forfei- 
ture, 975-988 

Nonpajrment   of   premium    notes, 
977 

Nonpayment,    rights    of    insured 
after,  988-996 

Nonpayment,  waiver  of,  1194 

Notes  for  premiums  distinguished 
from  capital,  851 

Notes  or  chec^  in  payment,  845, 
964,  966-968 

Notice  of  maturity,  980-986 

Obligation  to  pay,  957 

Paid  up  policy  on  default  of  in- 
sured, 990-996 

Payment,  961-969 

Payment  as  condition  precedent, 
895,  957 

Persons  authorized  to  make  pay- 
ment, 963 

Persons  anthoHzed  to  receire  pay- 
ment, 962 


INSURANCE — continued. 
Premiums  —  eontmtted. 

Rebates,  961 

Recovery  after  payment,  959 

Refusal  to  accept  as  waiver  of 
nonpayment,  1194 

Return  by  insolvent  company,  853 

Set-off  against  insurer,  966 

Time  of  payment,  961,  986 

Total  disability  clause,  996 

Unearned  premiums  on  cancella- 
tion, 1012 

Voluntary  payment,  959 

Waiver  of  forfeiture  by  course  of 
dealing  as  to,  1183 

Waiver  of  f orfeitore  for  nonpay- 
ment, 1184 

Waiver  of  nonpayment  of,  1194 

War    as    excusing    nonpayment, 
986-987 
Presumptions  — 

Knowledge  of  constitution  and  by- 
laws, 848 

Suicide  by  insured,  1235 
Principal    and    agent,    see    supra, 

Agents 
Printed  matter  as  affecting  constme- 

tion,  933 
Profits,  liability  of  insurer  of  cargo, 

1298 
Prohibited  articles  — 

Benzine,  1111 

Benzole,  1111 

Camphene,  1111 

Discontinuance  of  use,  1113 

Dynamite,  1111 

Explosives,  1110-1111 

Gunpowder,  1111 

Hazardous  articles,  1109 

Inflammable  articles,  1108,  1111 

Kerosene,  1107,  1111 

Knowledge  of  persons  on  prem- 
ises, 1107 

Lighting  materials,  1112 

Naptha,  1111 

Nature  of  article,  1110 

Oil    for    lubricating    machinery, 
1109 

Permission  to  keep  or  use,  1107 

Place  of  keeping  or  using,  1110 

Saltpetre  for  curing  meat,  1109 

Spirit  gas,  1111 

Standard  policy  provisions,  1107 

What  constitutes  keeping,  using, 
or  storing,  1111 
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INSURANOE  —  etmtinued. 

Promise  to  p«y  loss  as  waiver  of  for- 
feiture, 1196 

Promissory  representations,  sea  in- 
fra. Warranties  and  representa- 
tiona 

Promoters,  liability  for  corporate 
debbs,  845 

Proofs  of  loss,  see  supra,  Adjust- 
ment of  loss;  Notice  and  proof  of 
loss;  Payment  of  loss 

Property  insurable,  see  infra,  Sub- 
jects of  insurance 

Property  insurance  (see  also  infra, 
Subjects  of  insurance)  — 
Interest  in  property,  910-919 

Property  not  in  existence,  878 

Pro  rating  under  fire  policies,  1310 

Proximate  cause  of  loss  — 
Accident  insurance,  1265 
Firo  insurance,  1216 
Loss  resulting  from  earthquake, 

1220 
Marine  insurance,  1202 

Ptomaine  poisoning  as  accident,  1240 

Public  poUoy  — 
Discrimination  in  rates,  861 
Insurable  interest,  910 
Insurance  on  property  kept  for 
ill^fal  use,  188 

Railroad  relief  associations,  841 

Railroads  — 
Injuries  on,  as  accidental,  1243 
Insurable  interest  in  property  on 
light  of  way,  013 

Rate  of  insurance  — 
Agent's  authority  to  fix,  872 
Combinations  affecting  rates,  868 
Discrimination  in  rates,  860 

Ratification  of  unauthorized  acts, 
875,  891 

Real  estate,  guaranty  of  profits  as 
insurance,  841 

Rebates  of  premiums,  961 

Receivers  (see  also  supra,  Insolven- 
cy)— 
Appointment  as  terminating  fire 

insurance,  1122 
Authority  to  insure,  891 
Enforcement  of  premium   notes, 

866 
Joinder  of  insurance  oommission- 
er  in  action  for  receiver,  857 

Reformation  of  poliey  — 
Correction  without  suit,  904 


mSUBANCE  —  ooMtMHMd. 
Reformation  of  policy  —  comtmtud. 

ETidenoe,  903 

Federal  courts,  904 

Qronndfl,  902 

Jurisdiction,  904 
Refusal  to  pay  loss,  damages,  1402 
Regulation  of  businees  — 

Agents  and  brokers  as  subject  to 
r^iulation,  858 

Discrimination  in  ratee,  860 

Foreign  corporations,  861-868 

Form  of  policy,  859 

license  fees,  858 

Lloyds  associations,  889 

Power  to  regulate,  857 

Prescribing  standard  policies,  859 

Bates,  860 

Restriction  to  corporations,  857 

Taxation,  858 
Reinstatement  of  poliey,  989-990 
Reinsurance  — 

Action  on  policy,  1452 

Avoidance  of  forfeiture  of  con- 
tract, 1450 

Definition,  1446 

Double    insurance    distinguished, 
1446 

Effect  of  contract,  1448 

Liability  of  reinsurer,  1451 

Requisites   and   vali^ty   of   con- 
tract, 1447 

Risks  and  causes  of  loss,  1450 
Rejection  of  abandonment,  1286 
Relationhip    of    beneficiary    to    in- 
sured, 1079 
Release  from  liability,  1400 
Belief  associations,  841 
Removal  of  goods  after  insurance, 

1114 
Removal  of  insured  property,  1131 
Renewal  of  policy  — 

Commissions  on  renewal,  871 

Construction,  943 

Effect  as  new  contract,  889-890 

Failure  to  act  on  application,  896 

Proof  of  loss  from  refusal  to  re- 
new, 1326 

Waiver  of  forfeiture  by,  1187 
Repairing    vessel,   deductions   from 

cost,  1298 
Reports  of  foreign  corporations,  865 
Representation,  sec  infra.  Warran- 
ties and  representations 


Digitized  by 


Google 


INDEX 


1617 


INSURANCJE  —  eovitinued. 
SeqvimteB  and  validity  of  eontraet 
(see  also  sup^c^  Application; 
AssesBments;  Insulable  interest; 
Premioms;  infra.  Subjects  of 
insuranee)  — 

Acceptance  of  offer  by  mail,  897 

Acceptance  or  rejection  of  policy, 
901 

Agents'  powers,  880 

Authority  to   procure   insurance, 
890 

Binding  slips,  883 

Conflict  of  laws,  802 

Consent  of  insured  to  life  insur- 
ance, 889 

Consummation  of  contract,  894 

Decedait's  "estate  as  policy  hold- 
er, 884 

Delay  in  acting  on  application, 
896 

Delivery  of  policy,  897 

Endowment  policy,  886 

Execution,  885 

Existence  of  subject  matter,  878 

Form  of  contract,  884 

Health  of  insured  at  delivery  of 
policy,  900 

Infants  taking  insurance,  884 

Insurable  interest,  905 

Irregularities  of  agents,  880 

Law  governing  contract,  892-894 

Modilication  by  agent  before  de- 
livery, 889 

Negotiability  of  policy,  886 

Notice  as  consummating  contract, 
898 

Notice  of   acceptance  by   agent, 
896 

Notice  of  receipt  of  life  insurance 
policy,  895 

Offer  to  insure  and  acceptance, 
897 

Oral  contracts,  880-882 

Parties,  884 

Payment  of  premiums,  895,  901 

Renewals,  889-890 

Restraint  of  marriage,  887 

Signature  part   of  execution   of 
contract,  885 

Subject  matter  not  in  existence, 
878 

Ultra  vires  contracts,  891 
Rescission    of   contract,   see   supra, 

Cancellation,  surrender  or  rescis- 
sion 


INSURANCE  —  eontintud. 
Residence,  diange  of,  1164 
Restraint  of  marriage  by  insnranoe, 

887 
Restraint  of  trade,  combinations  af- 
fecting rates,  668 
Retaliatory  laudation,  863 
Revenue  stamps  as  insurable,  013 
Rider  as  part  of  policy,  934 
Riot,  exception  in  fire  pc^cy,  1221 
Risks  and  causes  of  loss  (see  also 
supra,  Accident  insurance;  Ap- 
plication; Extent  of  loss  or  lia- 
bility; Fire  insurance;  Marine 
insurance;  Proofs  of  loss;  Prox- 
imate cause  of  loss;  Requisites 
and  validity  of  contract;  Sub- 
jects of  insurance)  — 
Accident  insurance,  1238 
Animal  insnnnce,  1273 
Arrest  as  marine  risk,  1206 
Automobile  insurance,  1273 
Barratry,  1209 
Burden  of  proof,  1437 
Burglary  insurance,  1270 
Bursting  of  ship's  boilers,  1205 
Capture  as  marine  risk,  1206 
Collision  of  vessels,  1211 
Credit  insurance,  1272 
Derangement  of  diip's  machinery, 

1205 
Detention  as  marine  risk,  1206 
Duration,  943-949 
Earthquake,  1220 
Expenses  during  repair  of  vessel, 

1300 
Explosion  insurance,  1271 
Fidelity  insurance,  1267 
Fire  at  sea,  1204 
Fire  insurance,  1215-1224 
Handling  firearms  excepted,  1254 
Health  insurance,  1238 
Increase  of,  1145-1148 
Jettison  of  cargo,  1204 
Leakage  insurance,  1271 
Leakage  of  vessel,  1212 
Liability  insurance,  1266 
Life  insurance,  1225 
Marine  insurance,  1201-1216 
Negligence  of  insured,  1223 
Overheating  as  fire  loss,  1216-1217 
.Perils  of  the  sea,  1203 
Plate  glass  insuranee,  1274 
Pleading  cause  of  loss,  1432 
Proximate  cause  of  fire  loss,  1216 
Reinsurance,  1450  » 
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INSURANCE  —  continued. 

Risks  and  causes  of  loss  —  contin- 
u*d. 
Removal  of  goods  to  pievemt  an- 
ticipated loss,  1215 
Restraint  as  marine  risk,  1206 
Riot,  1221 

Stranding  of  vessel,  1212 
Title  insurance,  1269 
Tornado  instirance,  1272 
Unseaworthiness  of  vessel,  1213 
Violation  of  law  excepted,  1254 
Wages   of   crew    during   repairs, 

1300 
Wrongful  act  of  insured,  1223 

Running  policies,  943 

Rupture  as  accident,  1239 

Rupture  as  caused  by  external,  vio- 
lent or  accidental  means,  1250 

Safety  fond  association  certificates, 
852 

Sales,  see  supra,  Change  of  title  or 
interest 

Salvage  — 
Element  of  loss  under  marine  pol- 
icy, 1299 
Liability    under    sue    and    labor 
clause,  1300 

Sea,  perils  of,  1203 

Seaworthiness    of     vessel     insured, 
1043-1048 

Set-off  — 
Life  policy,  1314 
Loss  under  fire  policy,  1313 
Premiums,  966 

Shipping,  see  supra,  Marine  insur- 
ance 

Sickness  as  excuse  for  nonpayment 
of  premiums,  987 

Silence    (see   also   supra,    Conceal- 
ment)— 
Waiver  of  forfeiture,  1187 

Sister,  insurable  interest,  923 

Slips  as  part  of  contract,  933 

Smoke  from  flues  as  fire,  1217 

Smoking  on  insured  premises,  1064, 
1149 

Son'in-law,  insurable  interest,  922 

Specific  and  compound  policies,  ap- 
portionment of  loss,  1311 

Specific  performance  of  contract  to 
insure,  879 

Sprinkler  system  on  insured  prem- 
ises, 1131,  1149 

Standard    policy    (see   also   supra, 
Policy)  — 
Additional  insurance,  1135 


INSURANCE  —  eontinued. 

Standard   policy  —  continued. 

Construction,  932 

Keeping    of    prohibited   artideb, 
1107-1114 

Sole  and  unconditional  ownership 
of  property,  1052 
Statutes,  retaliatory  l^islation,  863 
Statutory  policy,  see  supra.  Stand- 
ard poli^ 
Steam  engine  on  premises,  1131 
Steeplechasing,   voluntary  exposure 

to  unnecessary  danger,  1259 
Stepson,  insurable  interest,  922 
Stock  — 

Dividends    declared    out    of    un- 
earned premiums,  85 

Requirement  of  paid  up  stodr,  844 

Trust  fund  doctrine,  844 
Stock  companies,  organization,  844- 

846 
Stockholders  — 

Insurable    interest    in    corporate 
property,  912 

Who  are,  845 
Stranding  as  peril  of  the  sea,  1212 
Snbagents,  875 

Subjects  of  insurance  (see  also  su- 
pra. Fire  insurance;  Requisites 
and  validity  of  contract)  — 

Alien  enemy's  property,  887 

Carrier's   liability   for  injury   t* 
passengers,  886 

Dishonesty  of  employees,  886 

Endowment,  887 

Fire  insurance,  952 

Furniture  of  house  of  ill  fame,  888 

Illegal  enterprises,  887 

Insolvency  of  debtors,  886 

Intoxicating  liquors  kept  for  il- 
legal sale,  888 

Life,  887 

Loss  of  profits,  886 

Marine  insurance,  950 

Property    used    for   illegal    pur- 
poses, 887-889 

Revenue  stamps,  913 
Subrogation  — 

Accident  insurance,  1408 

Actions    based    on    subrogation, 
1409 

Guaranty  insurance,  1408 

Impairment    of    insurer's    right, 
1132 

Insurer's  right  to,  1404 

Liability  insurance,  1408 
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INSURANCE  —  continued. 

Subrogation  —  continued. 
Life  insurance,  1408 
Marine  insurance,  1408 
Rights  of  mortgagee  or  lienhold- 

er,  1406 
Statutes  affecting  right,  1409 

Sue  and  labor  clause  in  marine  pol- 
icy, 1300 

Suicide  — 
Accident  policy  as  covering  death 

by  suicide,  1264 
Avoidance  of  policy,  1228 
Burden  of  proof,  1235 
Estoppel  as  to,  1234 
Incontestable  clause,  1233 
Presumptions,  1235 
Provisions  against,  1230 
Statutes  relating  to,  1234 
Taking  insurance  in  contemplation 

of  suicide,  1229 
Waiver  as  to,  1234 
Weight  and  sufBciency  of  evidence^ 
1237 

Sunstroke  as  accident,  1248 

Surplus  — 
Chvation  of  fund  by  mutual  com- 
panies, 850 
Distribution,  850 
Policy  holders'  rights,  850 

Surrender  of  policy  (see  also  supra. 
Cancellation,   surrender   or   re- 
scission) — 
Effect   as  change  of  beneficiary, 

]3f)3 
Repudiation  by  beneficiaiy,  1189 
Waiver  of  forfeiture,  1188 

Taxation,   expense  of  investigating 
fires,  858 

Temporary    contracts,   see   Binding 
slips 

Tender  of  unearned  premiums,  1012 

Territorial  limits  of  agent's  author- 
ity, 880 

Theft,  &ec  supra.  Larceny 

Time,  cancellation  of  policy,  1008 

Title  insurance  — 
Extent  of  loss  or  liability,  1320 
Representations  as  to  value,  1067 
Risks  and  causes  of  loss,  1269 

Title  to  insured  property,  1051-1061 

Tontine  policies,  842,  1314,  1399 

Tornado  insurance,  1272 

Total   disability  elause,  996,  1315- 
1S18 


INSURANCE  —  continued. 

Total  loss  (see  also  supra,  Abandon- 
ment; Partial  loss)  — 
Abandonment  as  necessary,  1277 
Actual  total  loss,  1275 
Building  made  unsafe  by  fire,  1303 
Constructive  total  loss,  1276,  1303 
Cost  of  repairs,  1283 
Exception  of  particular  average, 

1292 
Fire  insurance,  1302 
Sale  of  ship  by  master,  1280 
Towage,  deviation  by  towing  vessels, 

1091 
Transfer  of  policy,  see  supra.  As- 
signments; Change  of  title  or  in- 
terest 
Transshipment  of  goods,  1088 
Travel,  risks  of,  in  accident  insur- 
ance, 1241 
Trial  trip  as  deviation,  1090 
Trust  fund  doctrine,  844 
Trusts  — 
Beneficiary  as  trustee,  1377 
Insurable  interest  of  trustee,  912 
Insurance  on  trust  property,  1055, 

1366-1367 
Substitution  of  trustees  as  change 
of  title  or  interest,  1116 
Ultra  vires  contracts,  891 
Umpire,  selection  of,  1360 
Uncle,  insurable  interest,  922 
Union  mortgage  clause  — 
Effect    as    independent    contract, 

1038 
Want    of    interest    as    available 
against  mortgagee,  909 
Unnecessary  danger,  see  supra,  Ac- 
cident insurance 
Usages  and  customs  — 
Acceptance  of  overdue  premiums, 

1184 
Construction  of  policy,  936 
Days  of  grace  for   payment  of 

premiums,  988 
Local  custom  of  agent  as  aff  «ting 

company,  872-873 
Premiums  received  after  maturity, 
1184 
Use  of  insured  premises,  1049 
Use  of  prohibited  articles,  see  supra. 

Prohibited  articles 
Vacancy  of  premises   (see  also  in- 
fra, Warranties  and  represen- 
tations) — 
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INSURANCE  —  continued. 
Vacancy  of  premises  —  continued. 
Assent  to  as  waiver  of  forfeiture, 

1187 
Definition  of  vacant,  1103 
Valued  policies,  1295,  1305 
Value,  representations  as  to,  1050 
Vendor  and  purchaser  — 
Assignment  of  policy  to  purchaser 

as  new  contract,  1038 
Executory  contract  as  change  of 

title  or  interest, 
Insurable  interest,  916 
Lien  for  purchase  money  as  in- 
cumbrance, 1063 
Owner  of  property  under  execu- 
tory contract,  1058 
Venue  in  action  on  policy,  1415 
Vested  interest  of  beneficiary,  1376 
Violation  of  law  — 
Avoidance  of  policy,  1226 
Excepted  risk,  1254 
Voluntary  exposure,  see  supra,  Ac- 
cident insurance 
Voyage,  sec  supra,  Marine  insurance 
Wager  policies  — 
Common-law  rule,  905 
Knowledge  of  want  of  insurable 

interest,  1167 
Rights  of  parties,  909 
Statutory  prohibition,  905 
Wages  of  crew  during  repairs,  1300 
Waiver  of  forfeiture  (see  also  supra, 
Knowledge;  Notice)  — 
Acceptance   of    premiums,   1169- 

1170 
Acts  constituting  waiver,  1166 
Acts  of  insurer,  1182 
Actual  or  constructive  notice,  1172 
Adjustment  of  loss,  1198 
Agents  of  insurer,  1156-1166 
Agreement  to  indorse  on  policy, 

1179 
Assent  to  transfer  or  vacancy,  1187 
Assignment  of  policy,  consent  to, 

1195 
Attempt  to  cancel  policy,  1106 
Brokers,  1157 
Certificate    of    medical    examiner, 

1183 
Gerk  of  agent,  1160    • 
Collecting  agent,  1160 
Conduct  of  insurer,  1182 
Consideration  for  waiver,  1155 
Construction  of  waiver,  1180 
Error  in  description  of  property, 
1176 


INSURANCE  —  continued. 
Waiver  of  forfeiture  —  contintud. 
Error  of  agent  in  transcribing  an- 
swers, 1177 
Examination  of  insured  or  books, 

1198 
Express  waiver,  1178 
Failure  to  assert  forfeiture,  1187 
False  answers  inserted  by  medical 

examiner,  1177 
False  answers  inserted  by  agent, 

1174 
Form  of  express  waiver,  1178 
Qeneral  local  agent,  1158 
Ground  of  forfeiture  not  stated, 

1196 
Implied  waiver,  1181 
Indorsement  on  policy,  1179 
Inquiries,  failure  to  make,  1185 
Insuring  vacant  premises,  1171 
Intent  of  insured  to  violate  poiie}^ 

1170 
Issuance  of  policy  before  payment 

of  premium,  1185 
Knowledge  of  facts,  1166 
Loss  of  right  to  claim  waiver,  1201 
Medical  examiner,  1161 
Negotiations  for  settlement  of  loss, 

1195 
Nonaction  by  insurer,  1187 
Nonforfature    policy    provisions, 

1199 
Nonwaiver  agreements,  1198 
Notice  of  facts,  1166 
OflScers  of  insurer,  1156-1166 
Operation  of  waiver,  1180 
Participating  in  adjustment,  1198 
Payment  of  loss,  1199 
Persons  authorized  to  bind  insuirer, 

1156-1166 
Policy  void  at  inception,  1166 
Premiums,   acceptance   of,   1189- 

1192 
Premiums,  course  of  dealing  as  to, 

1183 
Premiums,  demand  for,  1192 
Premiums,  failure  to  return,  1193 
Presumption  of  intent,  1166 
Prior  application  as  notice  of  facts 

stated,  1172 
Promise  to  pay  loss,  1195,  1198 
Provisions  subject  to  waiver,  1155 
Renewal  of  policy,'  1187 
Requiring  or  retaining  proofs  of 

loss,  1197 
Requisites  of  express  waiver,  1178 
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INSUEANCB  —  continued. 
Waiver  of  forfeiture  —  continutd. 
Big^t  of  instirer,  1155 
Silence,  1187 
Soliciting  agent,  1159 
Statements  of  ofiicers  and  agents, 

1181 
Stipniations  against  waiver,  1199 
Stipulations  of  policy,  1161-1166 
Suicide  of  insured,  1234 
Surrender,  acceptance  of,  1188 
Void  po&ej,  1165 
War  (see  also  supra.  Contraband)  — 
Capture  as  actual  total  loss,  1275 
Deviation  to  avoid  caphire,  1092 
Exception  in  fire  policy,  1221 
Excuse  for  nonpayment  of  pre- 
miums, 986-987 
life  insurance  as  afferted  by  war, 
1225 
Warehouseman  as  having  insurable 

interest,  913 

Warranties  and  repieaentations  (see 

also  Fire  insurance;  Marine  in- 

sunoioe;     Precantions    against 

fires)  — 

Accident     insurance,    1068-1082, 

1151-1155 
Additional  insurance,  1135-1139 
Affirmative  warranties,  1021 
Age  of  insured,  1068 
Ambiguous  expressions,  1021 
Animal  insurance,  1150 
Assignee  as   affected   by   breach, 
-       1084 
Avoidance  of  policy,  1021 
Avoidance  of  policy  by  breach  of 

warranty,  1032 
Bodily  infirmity,  1072 
Breach  of  warranty,  1032,  1083 
Burden  of  proving  breach,  1435 
Canceling    for   false   representa- 
tions, 1019 
Change  of  title  or  interest,  1114- 

1128 
Characteristics,  1027 
Classification  of  warranties,  1026 
Concealment  of  facts,  1023 
Conditions  precedent,  1037 
Creation  of  warranty,  1028 
Definition  of  warranty,  1026 
Description  of  property  as  war- 
ranty, 1048 
Designation  of  statement  as  war- 
ranty, 1029 
Deviation,  1080-1094 

R.  C.  L.  Vol.  XIV.— 96. 


INSURANCE  —  eontinued. 

Warranties    and    representations  — 

eontinued. 
Distinction  between  warranty  and 

representation,  1027 
False  answers  inserted  in  appli- 
cation by  agent,  1174-11'^ 
Fidelity  insurance,  1066,  1150 
Fire  insurance,  1048-1068 
Forgetfulness    causing    misrepre- 
sentation, 1034-1035 
Fraud  as  essential  to  avoid  policy, 

1070 
Fulfilment  of  warranty,  1032 
Good  faith  as  iminatierial,  1023 
Habits,  1078 
Health      insurance,      1068-1082, 

1151-1155 
Health  of  insured,  1068-1071 
Inadvertent       misrepresentations, 

1034-1035 
Increase  of  hazard,  1145-1148 
Incumbrances,  1061-1064 
Infant's  warranty,  1033 
Insurer's    knowledge    of    falsity, 

1169 
Inventory    of    insured    property, 

1142 
Keeping  and  safeguarding  books, 

1139-1145 
Life  insurance,  1068-1082,  1161- 

1155 
Location  of  property,  1149 
Marine      insurance,      1039-1048, 

1087-1095 
Marriage,  1077 
Materiality     of     representations, 

1021-1022 
Medical  attendance,  1074 
Miscellaneous  promissory  warran 

ties,  1148-1151 
Misrepresentation  defined,  1021 
Mortgagee  as  affected  by  breach. 

1084  * 

Name  of  insured,  1068 
Narcotics,  use  of,  1078-1079 
Neutral    character    of    property, 

1094 
Neutrality  of  vessel,  1089 
Occupation    of    premises,    1077, 

1101 
Other  insurance,  1065,  1080,  1081 
Ownership   of  insured   property, 

1051-1061 
Particular  provisions  as  warrantie* 

or  representations,  1030 
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INSURANCE  —  eontinued, 
Wairanties    and   representatioDS  — 
continued. 
Peraons  affected  by  avoidance,  1037 
Persons  guilty  of  breach,  1083 
Preoaations  against  fire,  1064 
Previous  applications  for  insur- 
ance, 1080 
Promissory     warrantiea     defined, 

1082 
Property    inanranoe    other    than 

Marine,  1095 
Provision  creating  warranty,  1028 
Relationship  or  interest  of  bene- 
ficiary, 1079 
Removd  of  goods,  1114 
Representation  defined,  1021 
Seaworthiness,  1043-1048 
Smoking  on  premises,  1149 
Sole  and  unconditional  ownership 

of  property,  1052 
Statements    constituting    warran- 
ties, 1030 
Statutory  regulations  as  to  avoid- 
ance of  policy,  1034 


INSURANCE — comtimua, 
Wairanties   and    representationt  — 
eontmued. 
Strict    fulfilment    of    warranty, 

1027 
Substantial   truth   of  representa- 
tion, 1027 
SnfSdency  of  provisions  to  create 

warranty,  1028 
Title  to  insured  property,  1061- 

1061 
Untrue  statements,  1069 
Vaoanoy  of  premises,  1101-1107 
Value  of  property,  1050 
Warranty  as  condition  precedent, 

1026 
Watchman  employed  by  insured, 
1134 
Weapona,  handling  firearms,  1254 
Wharfinger  as  having  insurable  in- 
terest, 913 
WiU^  change  of  beneficiariea,  1394 
Writing    aa    eaaential    to    contract, 

880^82 
Written  matter  aa  affecting  oonstne- 
tiqn,  033 
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